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§   145,  suM.  2   ch.     73 

Note.— Sections  1-24,  29,  137,  238,  290,  291,  292  have  been 
amended  by  Aesembly  bills  1647  and  2002.  The.^e  bills  have  been 
pasj^ed  and  are  in  the  hands  of  the  flavor  of  Xew  York,  but  have 
not  been  approved  at  the  time  of  goin<^  to  press. 
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AH  ACT  TO  PRESCRIBE  THE  RULES  FOR  THE  CONSTRUC- 
TION OF  THE  CONSOLIDATED  LAWS  AND  CODE 
AMENDlfENTS. 

Reported  to  tlie  Legislature  under  and  in  pursuance  to  the 
provisions  of  chapter  six  hundred  and  sixty -four  of  the  laws  of 
nineteen  hundred  and  four.  (Laws  of  1909,  chap.  596.  In  effect 
May  29,  1909.) 

The  People  of  the  State  of  yew  York,  represented  in  Senate 
and  Assembly,  do  enact  as  follows: 

Section  1.  In  construing  the  consolidated  laws  and  the  amend- 
ments to  the  code  of  civil  proce^hire  and  the  code  of  criminal 
procedure  reported  to  the  legislature  by  the  board  of  statutory 
consolidation  constituted  under  the  provisions  of  chapter  six 
hundred  and  sixty-four,  of  the  laws  of  nineteen  hundred  and 
four,  entitled  **  An  act  to  provide  for  the  consolidation  of  the 
Titatutes  of  the  state,"  and  enacted  by  the  legislature  of  nine- 
teen hundred  and  nine,  and  in  construing  the  act  amendatory 
thereof,  known  as  chapter  two  hundred  and  forty  of  the  laws 
of  nineteen  hundred  and  nine,  for  the  purpose  of  determining 
tlie  effect  of  any  of  the  provisions  or  spctions  thereof  on  any 
other  provision  or  section  thereof,  or  on  any  special  law  thereto- 
fore enacted,  the  several  provisions  and  sections  of  such  laws  and 
code  amendments  and  said  act  amendatory  thereof  shall  not  be 
considered  as  having  been  enacted  or  re-enacted  by  the  legislature 
at  the  time  of  the  passage  of  the  consolidated  laws  or  such  code 
amendments  or  said  act  amendatory  thereof  but  as  having  been 
enacted  as  of  the  I'arious  times  when  such  provisions  and  sections 
first  became  laws  by  any  earlier  statutes,  provided,  however,  that 
when  any  provision  of  law  after  its  first  enactment  by  the  legis- 
lature has  been  amended  or  re-enacted,  then  for  tlie  purpose  of 
its  construction  for  the  determination  of  its  effect  on  other 
sections  or  provisions  of  the  consolidated  laws,  it  shall  be  con- 
sidered as  having  been  enacted  at  the  date  of  such  amendment  or 
re-enactment.  If  in  any  such  consolidated  law  and  such  amend- 
ments to  the  code  of  civil  procedure  and  the  code  of  criminal  pro- 
cedure as  enacted  by  the  legislature  of  nineteen  hundred  and  nine 
or  said  act  amendatory  thereof  there  shall  have  been  incorporated 
any  provisions  of  law  that  have  heretofore  been  superseded  or 
impliedly  repealed,  the  incorporation  of  any  such  provisions  shall 
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AX  ACT  TO   PRESCRIBE   RULES 

not  be  construed  as  a  legislative  intent  to  revive  sucli  superseded 
or  repealed  provisions,  nor  shall  such  incorporation  in  such  con- 
solidated laws  be  construed  to  indicate  any  legislative  determina- 
tion that  such  provisions,  had  not  been  theretofore  so  superseded 
or  repealed.  The  true  p^rposfe  and  intent  of  this  act  is  to  pre- 
scribe  that  the  statute  law  of  the  state,  so  far  as  it  has  been 
reproduced  in  such  consblidatltd  laws  and  in  such  amendments 
to  the  code  of  civil  procedure  and  the  code  of  criminal  procedure, 
and  in  said  chapter  two  fiundred  and  forty  of  the  laws  of  nineteen 
hundred  and  nine,  and  all  special  laws  in  force  at  the  time  of 
the  enactment  of  such  consolidated  laws,  »hall  be  of  the  same 
force  and  effect  as  they  were  before  the  enactment  of  such  con- 
solidated laws  or  code  amendments  or  said  act  amendatory 
thereof. 


irOTE  SUBMITTED  B7  BOARD  OF  STATUTORY  CONSOLL 
DATIOH  IN  ITS  REPORT  RELATIVE  TO  CODE  OF  CIVIL 
PROCEDURE  AMBUDMEKT?. 

The  board  was  atithorized  b;^  the  statute  creating  it  to  rep<>rt 
for  enactment  eitch  amendments  as  it  might  deem  proper  and 
necessary  to  condense  and  simplify  the  existing  practice  and  to 
adapt  the  proccdiTre  in  the  courts  to  existing  conditions.  An 
exbanstive  study  was  made  of  the  Code  of  Civil  Procedure  by 
the  board  pursuant  to  the  statute  and  an  elaborate  tentative 
rearrangement  of  the  Code  provisions  was  made.  This  prelim- 
inary stndy  grouped  related  *  practice  provisions  togethec  accord- 
ing to  the  steps  in  the  progress  of  litigation  from  its  commence- 
ment to  its  termination*  and  is  embraced  In  three  hirg^  printed 
volumes  not  submitted  with  the  report  of  the  board  to  the 
Legislature.  It  will  h^  available  ho'wever  when  the  actual 
revision  of  the  civil  practice  in  the  courts  is  undertaken  and 
will  serve  as  a  basis  for  sub^quent  work  on  this  im{A)rtant 
subject,  ' 

The  preparation  of  the  consolidated  laws  and  the  treatment  of 
the  Code  of  Civil  Procedure  was  carried'  along  side  by  side,  and 
the  consolidated  laws  as  presenteil  have  been  prepared  so  that 
there  will  be  no  necessity  for  a  reairrahgement  of  them  should 
a  revision  of  the  Code  of  Civil  Procedure  be  undertaken  in  the 
future.  It  was  considered  that  the  primary  duty  of  the  board 
was  to  complete  the  consolidated  laws,  and  should  time  permit, 
prepare  a  revision  of  the  civil  practice.  With  the  progress  of 
th«  work  it  became  evident  more  and  more  that  a  revision  of 
the  Code  of  Civil  Procedure  could  best  be  aceompiished  wnii- 
nimbered  with  the  work  of  the  consolidation  of  the  substantive 
statutes.  So  delicate  and  difficult  a  task  is'  that  of  revising 
the  pre^nt  civil  practice  of  the  state,  which  has  been  in  Use 
for  over  thirty  years,  that  it  was  deemed  the  part  of  wisdom 
to  leave  this  work  as  a  separate  and  independent  task  when  the 
attention  of  those  intrusted  ^  ith  it  would  not  be  diverted  or 
divided  by  the  consideration  of  other  matters.  After  a  thorough 
examination  of  the  whole  subject  and  after  due  cohsideration 
of  all  of  the  phases  of  Code  revision,  it  was  deemed  advisable 
at  this  time  not  to  attempt  a  revision  of  the  practice,  but 
merely  to  remove  substantive  provisions  and  to  this  extent  to 
prepare  the  way  for  actual  rtevlsion. 

The  substantive  provisions  removed  from  the  Code  of  Civil 
Procedure  by  the  board  have  been  distributed  in  various  consoli- 
diited  laws,  but  chiefly  arranged  in  a  new  law  known  as  the 
Judiciary  I*aw,  embracing  matters  relating  to  courts  and  officers 
thereof,  including  such  subjects  as  jurors  so  far  as  relates  to  the 
selection  of  jurors  for  a  term  of  court,  court  clerks,  court 
stenographers,  attendants,  messengers,  criers.  Interpreters,  report- 
ers and  attorneys  and  counselors.  A  Tew  sections  have  been 
inserted  in  the  Civil  Rights  Law".  Various  proceedings  have 
been  incorporated  in  the  Debtor  and  Creditor  Law.  There  ex- 
isted in  the  session  Taws  the  statute  relating  to  general  assign- 
ments for  the  benefit  pf  creditors.  ,  This  statute  was  assigned 
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to  the  proposed  Debtor  and  Creditor  Law.  It  wns  deemed  beet 
to  consolidate  with  this  statute  ce^ain  proceedings  in  the  Code 
of  Civil  Procedure  relating  to  debtor  and  creditor.  Thus  there 
has  been  inserted  from  the  Code  the  article  relating  to  insolvent's 
discharge  from  debts,  insolvent's  exen^tiou  from  arrest  and  im- 
prisonment, judgment  debtor's  discharge  from  imprisonment  and 
matters  of  a  similar  character.  The  provisions  of  the  Code  of 
Civil  Procedure  relating  to  the  distribution  of  personal  property 
have  been  included  in  an  article  in.  the  Decedent  Estate  Law 
with  the  provisions  of  the  Real  Pre|^rty  Law  relating  to  the 
descent  of  real  property.  Some  matters  relating  to  executors, 
administrators  and  testamentary  trustees  in  the  revised  statutes 
and  session  laws  have  been  included  under  an  article  in  this 
law.  "i^re  are  many  matters  of  %  substantive  character  relat- 
ing to  executors,  administrators  and  testamentary  trustees  whic!i 
might,  jupon  a  revision  of  the  Code  of  Civil  Procedure,  be  in- 
cluded in  tlie  Decedent  Estate'  Law.  Most  of  these  are  to  be 
found  in  the  surrogate's  court  practice  which  it  has  been  deemed 
best,  for  the  present,  not  to  disturb  but  rnttor  to  leave  until 
such  time  as  the  practice  in  the  surrogate's  court  shall  be  revised. 
The  General  Corporation  Law  contains  some  proceedings  from  the 
Code  of  Civil  Procedure.  These  have  been  removed  to  the 
General  Corporation  Law  for  the'  purpose  of  making  that  law 
as  complete  as  possible.  Thus  there  have  been  included  in  the 
General  Corporation  Law  from  the  Code  of  Civil  Procedure 
provisions  relating  to  change  of  name,  sale  of  corporate  real 
propei^ty,  judicial  supervision  of  coFporations  and  of  the  officers 
and  members  thereof,  actions  fer  *  sequestration,  actions  for  dis- 
sokitton,  actions  to  enforce  the  individual  liability  of  officers 
_juid  members  of  corporations,  acrtions  to  annul  corporations,  pro- 
ce€!ding8  for  voluntary  dissolution  of  corporations  and  provisions 
relatinff  to  two  or  more  of  the  iorogoing  proceedings  or  actions. 
These  have  been  brought  together  in  the  General  Corporation 
Law.  with  like  provisions  of  a  siAistantive  character  as  were 
found; in  the  session  laws,  such,  for  instance,  as  the  provisions 
relikitng  to  the  powers,  duties  and  liabilities  of.  receivers  of 
oorporationa. 

The  amendatory  act  herewith  presented  was  made  necessary 
by  the  removal  from  the  Code  of  the  substantive  provisions 
above,  mentioned.  The  amendAtory  act  does  not  disturb  the 
numbering  of  the  sections  remaining  in  the  Code  and  the  table 
at  the  end  of  the  proposed  act  whows  readily  the  distribution  of 
the  sections  eliminated.  This -treatment  will  not  disturb  for  the 
present  the  civil  practice  and  at  the  same  time  will  remove  from 
the  Code  substantive  provisions  and  thus  prepare  the  way  for 
an  actual  revision  of  the  practice. 
Respectfully, 

ADOLPH  J.  RODENBECK, 

Chairman^ 

WILLIAM  B.  HORNBLOWER, 

JOHN  G.  MILBURN, 

ADELBBRT  MOOT, 

Board  of  Statutory  CoMolidation. 
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L  1897,  ch.  622,  ft  1 961f 

L  1899,  ch.  150,  ftftl-3 3331a 

L  1900,  ch.  223,  I  1 2408a 

L.  1900,  ch.  610,  i  1 2481,  subd.  12 

U  1906,  ch.  186,  i  2 2609,  bubd.    7 
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Sections  Tbansfebred  to  Another  Pabt  of  Code  bt  L.  1909, 

?Ch.  .85; 

«   .27^  pt.  tr^i^sfed  to  |,  2507  {     97,  pt.  transred  tp  §  m^ 

83,*pt.  transfed  to       1323-a  360,  pt.  transfed  to  2513-a 

-d^,  pt.  transfed  to       2512  '      432,    SUbd;    '2,    pt. 

•    :  9B;  p t  iritnaf *€d  to      25 12  •  '       transferred  to  93 1  -: 


<^- 

Sections  Added,  Amended  ob  Repealed  bt  Laws  of  1909,  Otiieb- 

wiSE  Than  by  tub  Consolidated  Laws. 

I  140 eh.  240   |  1300  i. oh.'41« 

141  ch.  246     1325 ch.  418 

266 ch.  586     1538  ch.  428 

333  . . : ch.  887     1002  ch,  221 

-  438,  subd.  1 ch.  402     1043  ch.  310 

798  = eti.  423  e417,  repealed. .......  ch.  417 

803  ch.  173     2613  ch.  270 

031-c,  added. .......  ch.  425     2537 ch,  240 

961  ch.  240     2662  ^ ch.  184 

976  ch.  493     2750  ch.  183 

1055  ch.  240     2822  ch.  231 


TABLE  2 

(Prepared  by  the  Board  of  Statutory  Consolidation  with  notes  by  editors  of 
Parson's  Code.] 

SHOWIN'G  DISTRIBUTION  OF  SECTIONS  OF  THE  CODE  Of 
ClVn.  PROCEDURE  IN  THE  CONSOLIDATED  LAWS, 
ARR  ANG  ED-  NUMERICALLY 

Where  it  appears  that  a  part  only  of  a  section  is  distributed 
the  remainder  is  left  in  the  Code. 


Code 


Sectloa 


Subject 


2  Judiciary 

3  Judidary 

6  Judiciary 

6  Judiciary 

8  Judiciary 

9  Judiciary 

10  Judidary 

11  Judiciary 

12  Judidary 

U         Pen»l 

14  Judidary 

15  Civil  Rights.... 

16  avil  Rights. . . . 

♦17        Judiciary 

18  Judiciary 

19  Judidary 

20  County 

State  Finance.  . 

21  Judiciary 

•27  pt.  Judiciary 

2H        Coanty 

♦30         Judidary 

31         County 

Great  er  New 
York  Charter 


2 Courtfi  of  record. 

3 Courts  not  of  record. 

4 Sittinics  of  courts  to  be  public 

6 Sitting  of  courts  on  Sunday. 

750 Puniahment     for    criminal     oon- 

tempti^. 

751 Punishment  for  'criminal  con- 
tempts.. 

751 Contempts  In  view  (»f  court. 

752 Comn^tment    for    criminal    con- 

tenipts. 

754 Punishment  for  civil  contempts. 

002 Indictment  if  or  contempt. 

753 Contempts  punishab||e  dvilly. 

20 Imprisonment  for  costs. 

21 Imprisonment  for  nonpayment  of 

money  oa  judgment  or  contract. 

93,  94 Appellate  division;  rules  of  prac- 
tice. 

52.  95 Publication  ov  rules. 

154,  19:t Printing  court'  calendars. 

U    I  • Expense  of  court  calendars. 

87 Destruction  of  certain  papers. 

28.  158,  194. .  Court  seals. 

245 Coimty  scal.s. 

29 Court  seaLs. 

42  1 

} Necessaries  for  court  terms. 

62  J 


17.  The  portion  of  section  17  reading,"  The  conveqition  shall  have  power 
to  appoint  and  remove  a  rsporter  "  is  omitted  as  covered  by  Judidary  Law. 
<vction  90.  The  portion  of  section  17  relating  to  aeals  has  been  omitted 
because  the  subject  is  now  covered  by  Judidary  Law,  sectioa  328.  which 
continoes  the  seals  of  all  courts  of  record,  and  section  329»  whldi  firoYides 
ior  replacing  seals  when  lost  or  destroyed. 

27.  The  part  relating  to  surrogate  Is  reoaaled  bjifact  aniending  Code  of 
Civfl  Procedure  generally.    See  Code  Civil  Procedure,  section  2507. 

30.  The  provision  for  the  expense  of  seals  of  surrogates'  t»urts  has  beeu 
omitted  from  Judiciary  Law,  section  29,  because  superseded  by  County  Lawi 
aecUoo  245.— Ed.  k-  /  ^v         . 
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Code 


lijection 


Conbolidatei:  Law 


Law 


Action 


Subject 


32 
33 

34  pt. 

35 

30 
*38 
*39 

40 

41  pt. 
42 
43 

46 

47 


Penal 1790. 


Penal ...    

Judiciary 

Judiciary 

Judiciary 

Judiciary 

Judiciary 

State  Finance. 

Judiciary 

Judiciary 

Judiciary 

Judiciary 


1790 

7,  534,  540. 

6 

6. 

8 

••> 


10. 
11. 
12. 


Judiciary. 
Judiciary. 


15.  22. 
20.... 


48^       Judiciary. 


49 

50 

•51 

64 

56 

57 

88 

69 
60  pt. 

61 
62 
63 

♦64 


67 

*68 

ft9 

70 


Judiciary. . 

Judiciary. . 

•  Judiciary. . 

Executlre . 
Judiciary. . 
Judiciary. . 


16 

17,  21,  471.. 

18.  471 

19.... 


29  1 

23  / 

53.  ^6.  88, 

460-465,467. 


Executive 30  I 

Judiciary. 53  / 

Judiciar>  ......  63 . . . 


Judiciary. .  v. . .   264,  466. 
Judiciary 470 


Judiciary. .....  250. 

Judiciary 473. 

P^nal 271 . 


Penal 272.  1877. 


Judiciary 474.  475. 

Judiciary 88,  477.. 

J4ldiciary;..i 88.  476.. 

Judiciary 478 

Penal 273 


Uquors  not  to  be  sold  In  court- 
house. 

Penalty  for  selling  liquors  in  court- 
houBe. 

Adjournment  of  terms. 

Adjournment  of  terms. 

Adjournment  of  terms. 

Place  of  holding  term. 

Fiiipg  appointment  of  term. 

Place  of  holding  couh  of  record. 

Adjournment  of  actual  session. 

Holding  court  In  New  York. 

Changing  place  of  court  outside 
New  Yoric. 

Judge  not  to  act  in  certain  cases. 

Judge  must  not  be  interested  in 
costs. 

Judge  not  disqualified  becau.se  a 
taxpayer. 

Judge  prohibited  from  practicing. 

Practice  bv  Judge  or  his  partner. 

Judge  prohinited  from  takitig  cer- 
tain fees. 

/Certificate    of   judge's   age   and 

\     service. 

Examination  aod  admi.^on  of  at- 
torneys. 

Rule.s  for  admission. 

Exemptions  of  graduates  ot  law 

schools. 
Attorney's  oath  and  .certificate. 
Attorneys  residing     in    adjoining 

states. 
CleckH  not  to  practice. 
Court  officers  not  to  practice. 
None  but  attorneys  to  practice  In 

New  York  city. 
Penalty    for    practicing    in    New 

York  contrary  to  last  section. 
Compensation  of  attorneys. 
Suspension  from  prac'iice. 
Suspension  of  attorney,  notice. 
Removal  effective  in  all  courts. 
Punishment  of  attorney  for  deceit. 


38.  iThls  jjpction  has  not  been  expressly  repealed,  but  has  been  embodied 
In  the  Judiciary  Law.  section  S.  . 

31).  Only  naitly  Tvpealed.  Balance  oi  section  not  expresaiy  repealed,  but 
emboilied  In  Judiciary  Law.  section  8. 

51.  This  section  not  expressly  repealed  by  Judiciary  Law.  but  has  beeo 
^nftoodted  in  seotion  19  thereof. 

^4.  See  Penal  Law,  section  1876,  instead  of  section  1877. 

68.. Only  partly- tepealed  by  Jiidioiaa^  Law;  but  pee  Judiciary  Law, 
moUoDB  88  and  i7«,  which  embody  the  wiu>le  of  this  section. — ^Ed. 
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72 

Judidary. , . . 

Penal 

Penal 

Penal 

Penal 

Penal 

Penal 

Penal 

Penal 

..   479 

71 

274 

74 
75 

..   274 

..   274 

.... 

70 

..   275 

77 
78 

..   276 

. .   278  .    ». 

.... 

79 

..   278 

80 

..   278 

8t 

Penal....:.. 
Judidary. . . . 

Judidary. . . . 

Judidary. . . . 

Judidary. . . . 

Judidary 

Judidary. . . . 
County 

County 

Judidary. . . . 

Judidary. . . . 
Judidary. . . . 

Judidary. . . . 
Judidary.... 
Judidary.... 

Judidary. . . . 
Judidary. . . . 

Judidary. . . . 

Judidary.... 

..   279 

82 
♦83  pi. 
84 
86 

. .   290.  291,  293. 

294 

..    14,    24,    295- 

297, 301 .. . 
. .   292.  298.  299. 

802 

. .   800.....--.. 

86 

. .   303 

87 

..   304 

88 

. .    12 

♦89 

90 
91 

92 
93 

. .    170 1 

. .    101,  156,  159. 

264,  280.  281 

..   261......... 

. .    169,  199,  365. 

366 

..   406 

. .  80 

94 

. .    167.  200. 
388... 

381, 

♦95  pt. 
♦96 

..   168.200. 

..   230,349. 
354... 

351. 

•97 

98 

. .   160,  170,  201. 
231-233.279, 
403,  405. .. . 

..  343.. 

Punishment  for  -wUftil  delay  of 

action. 
Attorney  not  to  lend  name. 
Attorney  not  to  buy  daimik    " 
Attorneys  prohibited  from  making 

certain  loan& 
Penalty  for  violation  of  last  two 

sections. 
Limitation  of  three  laist  sections. 
Application  of  precediiifr  sections. 
Partner  of  distnct  attorney  not  to 

defend  prosecutions. 
Attorney  not  to  defend  when  he 

has  been  public  prdsecutor. 
Penalty  for  violation  of  last  two 

.sections. 
Limitation  of  preceding  sections. 

Qualifications  of  stenographers. 

General  duties  of  stenographers. 

Presentation  of  stenographic  notes. 

Stenographic  minuted  to  bb  writ- 
ten out. 

Fuml.shing  copies  of  proceedings. 

Assistant  stenographers. 

County  charge;  stenographer^ 
compensation. 

i  Appellate  division  clerks. 

Clerks  in  New  York  county. 

Criers  of  courts  of  record. 
Sheriff  or  constable  as  crier.    ' 
Seals  of  former  courts. 

Interpreters  in  Kings  and  Queens 

counties. 
Attendants  in  Kings,  Queensland 

Richmond  counties. 

Duties  of  attendants  in  tCtntcs, 
Queens  and  Richmond  counties. 


Court  officers  In  oerfiln  counties. 
Attendants  in  certain  counties. 


83.  All  except  fourth  sentence  repealed  by  Judidary  taw;  fourth  sentence 
repealed  by  act  amending  Code  of  Civil  Procedure  generally.  See  Code  Civil 
Procedure,  section  1323a. 

89,  Pee  County  Law,  section  169,  instead  of  section  170. 

95.  Part  relating  to  surrogate  is  repealed  by  act  amending  Code  of  Civil 
Procedure  generally.     See  Code  Civil  Procedure,  section  2512. 

96-97.  See  also  COde  Civil  Procedure,  section  2512.— 'Ed. 
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TABLE 


CODB 


Section 


Subject 


99 

104 

105 

♦106 

♦107 

112 

113 

114 
115 

116 
117 

119 

120 

•121 

122 

123 

124 

•125 


•126 
127  pt. 
128 
129 
130 

135 
136 
137 

143 

144 

145 
146 
147 

148 

159 


Judiciary 407 Deputy  sheriff  must  attend  court. 

Judiciary 400 Slierin   may  command  jK>wer  of 

county. 

Judiciary 401 Certification  of  persons  resisting 

mandate. 

Penal 2501* Refusal  to  assist  sheriff. 

Military 821t Governor  may  order  out  militia. 

Coumy 240 Support  of  poor  prisoners. 

Prison 340 Cbarses  by  shenfl  for  food  pro* 

hlbited. 

Prison 841 .  • Gratuities  to  sheriff  prohibited. 

Prison 342 Rates  of  charses  asalnst  persons 

arrested. 

Prison 343 Prisoner  kept  in  house. 

Prison 344 Charges  for  rent  in  prison  pro- 
hibited. 

Civii  Rights. ...  22 Privilege  of  officers  and  prisoners 

from  arrest. 
. . .  Jail  in  New  York  city. 


Prison 420. 

County 90.. 

Prison 347. 

Prison 345. 


County  jails, 
-^ithe;    * 


Prison. 


Either  of  several  jails  may  be  used. 
Civii  and  criminal  prisoners  to  be 
kept  separate. 

346 Males   and   females   to  be   kept 

separate. 

Penal 1876 Violation    by    sheriff   of   certain 

provisions     relating     to     pris- 
oners. 

Prison 348 Jail  physician. 

Prison 355 Removal  of  sick  prisoner. 

Prison 349 Sale  of  liquor  in  mil. 

Prison 350 Permit  to  bring  liquor  into  Jail. 

Penal 1791 Penalty  for  bringing  liquor  into 

jail. 
Designation  when  jail  unfit. 
Annulment  of  designation. 
Designation  of  Jail  in  contiguous 

county. 
Removal  of  prisoners  in  case  of 

fire. 
Certain  officers  may  make  deaigiia- 
tion  of  jails.  \ 

JaUUberties. 

Prison 358 JaU  liberties. 

Prison 359 Laying  out  Jail  liberties. 

Prison 360 Resolution  establishing  Jltil  liber- 
ties to  be  Dosted. 
Penal 1839 Connivance  at  escape  by  sheriff. 


Prison 351 . 

Prison 352. 

Prison 353. 

Prison 354. 

Prison 356. 

Prison 357. 


106.  Repealed  because  covered  by  Penal  Law,  »3ct!on  1848. 

107.  Superseded  by  L.   18U8.  ch.  212,  section  86,  which  was  likewise 
repealed  by  Military  Law  (L.  1909.  o^.  41). 

121.  See  also  County  Law,  section  18:i. 

125.  Partly  repealed  by  Penal  Law;  but  see  Penal  Law.  section  1875g 
Instead  of  section  1876.     Section  1875  embodies  the  whole  of  this  section. 

126.  Except  part  relating  to  county  of  New  York  repealed  by  Prison  Law, 
Vor  lemainder  of  aectloa  dee  Greater  New  York  Charter.— £d. 
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Code 


Section 


Consolidated  Law 


Law 


Sectlpn 


Subject 


182 

183 

1S4 

185 

186 

187 

188 

189 
103 
196 
197 
198 

^199 
200 
301 
202 
203 

•209 

210 
211 

312 

213 

214 

215 
216 

;    219 
220  pi. 


County.^, 195^  V. 


a>unt7 196. 

County 195. 


County ,.  195 

County 105 

County 195 4*> 

County 195, ......  i 


Cbunty 195... 

Judiciary 51.53 

Judiciary.. 54.... 

Judiciary 54.... 

Judidaiy, 57..,. 


Judiciary .62, 

Judiciary 257, 


Judiciary......  257,258 

Judiciary  "^  ^'^  * 


Cdlinty 12  1 

jH4ldary .i^J 

Judidary 800. 


Judidary 60,61.431... 

JudJdary*  ..•«..  433  .y ^ 

Executive 31    \  / 

Judiciary 435  / I 

Executive. .» ...  32 

Judiciary......  432 


Proqeedings  when  new  sher^.  as- 
sumes offl^.  I 

Powers  of  forruer  sheriff. 

Duties  of  foriner  sheriff  when  new 
sheriff  assumes  office. 

F6rmer  sheriff  to  execute  instru- 
qapnt  of  delivery,     t 

Tormer  sheriff  ta  execute  certain 
'  process. 

•Beturn  of  new  shedff  to  certain 

orders. 
'  Proceedings  on  neglect  or  refusal 
of  former  sheriff.      r  o 

Person  performing  duties  of  shcit-iff. 

Court  of  appeals;  rules. 

.Court  of  appeals;  terms. 

Court'  of  appeals;  terms 

Coun  of  appe^;  ;i^pipoln^^nt  of 

Court  of  appeals;  derh. 

Court  of  appeals;  deputy  clerk. 

__  - , Coujrt  of  appeals;  derk. 

58.  259.  262.  .*  Court  of  api^eals;  judges'  derkS. 


Judiciary......  432 

Judiciary 256.434. 


221 


Judiciary 70 

Judidary, 71.  72.  77.  81, 

.        82. 85^90.. 

Judidary 101,  106. 109, 

.  111.  267(268, 
270, 271,307, 


CouK  of  appeals;  Judgte'  tiSOta^. 

$tate  reporter;  reporter  of  court 

of  appeals. 
State  reporter;  duty, 
publication  of  reports  of  court  of 

appeals. 
Copyright  of  reports  of  court  of 

appeals. 
Distnbution  of  reports  of  coqrt  of 

appeals. 
Unreported  decisions  of  court  of 

appeals. 
State  reporter;  expiratjton  of  term. 
Unreported  opinions  of  court  of 

appeals. 
Appellate  division;  dcj^artments. 

Ap(vellat6  division;  '  organization, 
looktion  atid  powera 


Judidary. 
Judidary. 


.  73. 
.72. 


Appellate  division;  clerks,  attend- 
•    ants  and  stenographers. 
Appella'tb  divteion;  revocation  of 

designations. 
Appellate  division,  deslgqat^ons  to 


199.  The  words.  "  And  the  trustees  must  assign  him  suitable  rooms  there^ 
lor  thatrpurpofle."  are  covered  by  Public  Buildings  Law.  section '3. 

209.  Thia  section  repealed  by  Judiciary  Law.  because  covered  by  Judidai^ 
Ittv,  aecMoA  430.— £p. 
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G  BS 


Section 


CONBOUDATBD  LaW 


Law         I      Section 


Subject 


225        Judid&ry. .....  78 AppeRate  dliriston:  terms. 

^^        JuSSuSt®  *  ^   *  79  1  I  AppelUte  division;  appointment'of 

State  P&ai^:  I  46  J \     *«^«n«- 

228        Judidaxy. ..... -80 Appellate  division;  associate  iiis- 

tlS  to]       •'    ■ 


I  preside  in  certain  l 

229  pt.  Judiciary. .....  148 Holding  special  and  trial  terms. 

230  Judiciary.  ,\\  . .  81 Appellate  division;  Justices  neces- 

sary to  a  decision. 
♦232        Judiciary..*...  84,    96,    148- 

150,  264. . .  Supreme  court;  appointment  of 
terms. 
288        Executive  :\ ...  33    1  f  supreme  court:  pablieation  of  ap- 

Bute  Finance..  46    1 I     Pototmeots. 

884        Judiciary 79, 153 Extraordinary  terms  of  appellate 

division  and  supreme  court. 

235  pi.  Judfdary. '/. . . .  155 Supreme   court  Justices  in  Erie 

county. 

237  Judidaiy. . . . .  •  86 Designation  of  trial   Justices  in 

certain  cases. 

238  Judiciary. .' 152 Place  of  holdinr  special  and  trial 

terms. 
289 Dt.  Judiciary.-.-...*  148,276.364, 
*(24ir  404 Special  terms  at  chambers. 

242  Judidary. . . . . .  89.  264,  842. 

402 ,  Appellate  division;  officers  attend* 

in«. 

243  Judiciary 342,  402 Fees  of  ofHoers  attending  term  of 

appellate  division. 

244  Judiciary 90 Supreme  court  reporter;  appoint- 

ment. 

245  Judiciary 91 Supreme  court  reporter;  special 

meeting  for  appplntknent.  . 

246  Judiciary 92,  264.  437.  ^ 

439-441 . . .  Supreme  court  reporter:  duties. 

247  Judiciary 442,  443 Supreme  court  reporter;  pubtica* 

tion  of  reports. 

248  Judiciary 264.  438 Papers  for  use  of  supreme  court 

reporter. 

240        Executivo 31. 32  \  f  Supreme  court  reporten  copyright 

Judiciary 444      /••••I     of  reports. 

250        Judidary.' 445 Supreme  court  reporter;  compen- 
sation. 

254  Judiciary •  161,  309,  316.  Stenographers  in  Kings  county. 

255  .     Judiciary 312.... Assistant  stenographer  In   Kings 

county. 

256  Judiciary 161. 309 Stenographen  in  second  and  ninth 

-  districts;  appointment. 

232.  The  last  three  sentences  of  section  232.  relating  to  seals  for  the  appel- 
late division,  have  been  omitted,  as  the  matter  is  covered  by  the  Judiciary 
Law,  section  28.  which  continues  the  seals  of  all  courts  of  record,  and  section 
'29,  which  provides  for  repladng  seals  when  Inst  or  destroyed. 
^  241.  This  section  was  actually  repealed  by  the  Judiciary  Law,  sec^on  800, 
but  does  not  seem  to  have  been  transferred  to  the  Judidary  or  any  other  law. 
FroVisiODsof  thissection  probably  covered  by  Code  dv.  Pro.,  sectiou  773.--*]Slii 
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257  Judidary. . . . . .  316 Stcocraphers  In  second  and  ninth 

districts:  salaries. 

258  Judiciary 161,  800. 313.  Stenosraphers  for  certain  judicial 

districts;  appointment  and  saX- 

259  Judiciary......  813 Stenoeraphers  in  certain  .udicial 

districts;  payment  of  salaries. 

260  Judiciary 164,814 Stenographers  in  certain  Judicial 

districts;  expenses. 

202        Judiciary 162, 163 Temporary  stenographers. 

834        Penal 1634 Misconduct  of  interpreters  in  New 

York  dty. 

355  pi.  Judiciary lOO,  191. ... .  Terras  of  county  court. 

356  County 240  I  /  Appointment  of  terms  of  county 

Judiciary 192  / \     court. 

'^.M        Judiciary 533,  541 Jurors  for  county  court. 

*^*        jjffli^:;;;;:  ml county  court  gtenographera. 

359         Judiciary 196.  197,  285, 

318,  319. . .  County    court    stenographers    in 
Kings  and  <^ueens  counties. 

^60  pt.  Judiciary 108,382-385.  County     court     interpreters     in 

Kings  county. 

361         Judiciary 197, 318,  310.  County    court    stenographers    in 

certain  counties. 
^432  pi.  Gen.     Corpora-  16 '.  •  Designation   by   foreign   corpora- 
tion, tlon  of  person  upOn  whom  to 
serve  papers. 
450  pt.  JDomestic  Rela- 
tions   51 Married  woman's  property. 

548         CIvfl  Rights. .. ,  23 Arrest  in  civil  proceeding. 

565         CIvO  Ri^ts. ...  24 Privilege  from  arrest  of  officers  of 

courts. 
716  pC  GeDeral   Corpo- 

retion 243 Certain   receivers   can  hold   real 

property. 

744         Oounty. 240  I  /  Supervision   of  court   funds   by 

State  finance. ,  4      J \     state  comptroller. 

746  pi.  Banking 44 Depositories  of  court  funds  to  give 

bonds  and  pay  interest. 

752  pi.  BftnVfTTg 45 Depositories  of  court  funds  to  keep 

books  of  account. 
851         Penal. 1622 Swearing  falsely  in  any  form,  per- 


jury. 
Wlti 


MO        Glyil  Bights. ...  25 Witness  exempt  from  arrest. 

863  dTH  RU^tt. ...  25»  26 Certain  arrests  void. 

864  CMi  Rights 26 Liability  of  sheriff  for  making  ar- 

rest  of  exempt  person. 

35Sb  This  Mctloa  only  partbr  repealed  by  County  Law,  section  260  and 
Judiciary  Law,  section  900\  but  the  whole  oi  this  section  has  been  embodied 
In  Oounty  Iaw.  section  12  and  Judiciary  Law,  section  107. 

360.  nri  relating  to  surrogate  repealed  by  act  amending  Code  of  Civil 
Procedure  generally.     See  Code  Civ.  Pro.,  section  2513a. 

432L  Aa  to  copy  of  designation  of  person  upon  whom  to  make  service,  as 
evidence,  formony  a  part  of  subd.  2  of  this  section,  see  Code  Civ.  Pro.,  section 
mu,  whldi  was  added  by  L.  1909.  ch.  65.— £o. 
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TABLE  2 


♦961  pt.  County 

Judiciary 

Penal 

Public  Officers. 
Judiciary 


977  pt. 

1007  pt. 

1027 
1028 
1029 

1030 
1031 
1032 

1033 
1034 

1035 
1036 

1037 

1038 

1039 


1040 
1041 


161  1 
265  I 
1875  f 
66  J 
83 


Judiciary 305. 


Judiciary. 
Judiciary. 
Judiciary. 


1042 

1043 
1044 
1045 

1046 

1047 
1048 
1049 

1050 
1051 


1052 
1053 

1054 
1055  pt. 


502. 
502. 
503. 


Judiciary 

Judiciary. ..... 

Judiciary 


Judiciary 

Judiciary 


546 

547,  548. . . 
550 


Judiciary. 
Judiciary. 

Judiciary, 

Judiciary. , 

Judiciary. 


544 

590.  600.  680, 

687 

500 

501 


505 

508 


Judiciary 506. 

Judiciary 507. 

Code  Cnm.  Pro.  229. 


Judiciary 613,  528.  543. 

545 

Judiciary 514 

Judiciary 26,  515 

Judiciary 516 


Judiciary 517 

.Tudiciarj' 518-520. 

Judiciary 536 

Judiciary 504.' 


Judiciary 521,  522. 

Judiciary 523 


Judiciary 524. 

Judiciary 525. 

Judiciary 626. 

Judiciary 537. 


Officers  to  search  files  and  make 
transcripts. 

Power  of  appellate  division  as  to 

calendars. 
Apportionment  of  stenographers' 

salaries. 
Qualifications  of  trial  Jurors. 
Qualifications  of  trial  jurors. 
Certain  public  officers  disqualified 

to  serve  as  jurors. 
Exemption  from  jury  duty. 
Evidence  of  exemption. 
Discharge,  when  not  qualified  or 

exempt. 
Persons  excused  from  serving. 

Certain  public  officials  disqualified 

Jury  lists. 

Names  to  be  taken  from  assess- 
ment rolls. 

Duplicate  Jury  lists  to  be  made 
and  filed. 

County  clerk  to  make  and  deposit 
ballots. 

County  clerk  to  destroy  old  ballots 
and  notify  town  clerk  in  case  of 
failure  to  receive  jury  lists. 

Jurors  to  serve  three  years. 

ApplicatioR  of  proWsions  to  cities. 

Drawing  grand  jurors  in  Albany 
county. 

Drawing  of  jurors. 
Notice  of  drawing. 
Officers  to  attend  drawing. 
Officers   to  attend   on  adjourned 

day. 
Certain    officers    requh^d    to    be 

present  at  drawing. 
Mofle  of  drawing. 
Sheriff  must  notify  jimirs. 
Jury  lists  must  be  furnished  appli- 
cants. 
Matter  of  keeping  jurors*  names. 
Jurors  who  have  served  must  be 

drawn   again   when  other  lists 

exhausted. 
Third  jury  box. 
Destniction  of  old  ballots  in  third 

box. 
Drawing  from  third  box. 
Sheriff   must    notify  jurors  from 

third  box. 


961.  See  Penal  Law.  section  1874,  instead  of  section  1875  — ^£p. 
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Gods 


Section 


Consolidated  Law 


Law 


Section 


Subject 


1056 
1057 

1058 

1058 

1060 

1061 

1062 

1072 
1073 
1074 

1075 
1076 

1077 

1078 

1079 

1080 

1081 
1082 

1083 
1084 
1085 
1086 
1087 

1088 

1080 

1090 


1091 
1092 


^1003 
1094 


1095 
1006 


Judiciary. 
Judiciary. 

Judiciary. 

Judiciary. 

Judiciary. 

Judiciary. 

Judiciary. 

Judiciary. 
Judiciary. 
Judiciary. , 

Judiciary. 
Judiciary. 

Judiciary. 

Judiciary. 

Judiciary. 

Judiciary. 

Judiciary. 
Judiciary. 

Judiciar>'. , 
Judiciary . . 
Judiciary. 
Judiciary. 
Judiciary. 

Judiciary. 

Judiciary. 

Judiciary. . 


527 

529,530. 


513,  528,  543, 

545,  565. . . 

531,  532,  538. 


539,  542. 

535 

590,  680. 


551 

552,  553. 
534 


555,  556. 
557 


558 

590,680. 

598 

590 


635. 
636. 


637 

549.  641-644. 

630.  647 

608.  616,  631. 
632,  633 


645. 
634. 


Judiciary. 
Judiciary. 

Judiciary. 
Judiciary. 

Judiciary. 

Judiciary. 


591,  592.  595. 
601,  638,  640 


593,  594. 
602 


800 

597,  639. 


603. 
604. 


Drawinr  of  additional  Jurors. 
Proceedings  on  drawing  additional 
Jurors. 

Drawing  of  additional  Jurors. 
Additional   Jurors   drawn   during 

term. 
Attendance  of  Jurors  at   county 

court. 
Powers  of  deputy  county  cleric  as 

to  jurors. 
Application  of  provisions  to  New 

\ork  and  Kings  counties. 
Fine  of  Juror  for  nonattendance. 
Fine  of  Juror  for  nonattendance. 
Fine  for  nonattendance  at  trial 

term. 
Duty  of  cleric  and  sherilT. 
Proceedings    on    order    to    show 

cause. 
Discontinuance     of     proceedings 

against  delinquent  iuror. 
Application  of  provisions  to  New 

York  and  Kings  counties. 
Qualification  of  trial  Juror;  New 

York. 
Qualification  of  trial  Juror;  New 

York. 
Persons  exempt  In  New  York. 
Evidence   of  exemption  in   New 

York. 
Duty  of  military  officers. 
Jury  year. 

Jurors  excused  in  New  York. 
Jurors  excused  In  New  York. 
Duty  of  juror  applying  to  be  ex- 
cused. 
Service  in  court  not  of  record  as 

an  excuse. 
Clerk  to  make  return  to  commis- 
sioner after  term. 

Duty  of  commissioner  in  New 
York. 

Assistants  to  commissioner. 

Public  officers  must  aid  commis- 
sioner. 

Expenses  of  commissioner's  office. 

Preparation  of  lists  of  Jurors  In 
New  York. 

Failure  to  testify  as  to  liability  to 
serve. 

Commissioner  to  return  the  lists 
to  county  clerk. 


1093.  This  section 

SBCtlOtt  1*"Bd. 


is  omitted  because  superseded  by  L.  1901,  ch.  602; 
Six 


TABLE  2 


OopE 

Consolidated  Law 

LJ 

Subject 

Section 

Law 

Section 

1097 

Judiciary 

606,  607 

Commissioner  to  make  and  deposit 

ballots. 
Number  of  jurors  to  be  drawn. 

1098 

Judiciary 

610 

1099 

Judidari' 

612 

Officers  to  attend  drawing. 

1100 

Judiciary 

611 

Notice  of  drawing. 

1101 

Judiciary 

613 

Officers   attending  on   adjourned 

day. 
Jury  must  not  be  drawn  on  ad- 

1102 

Judiciary 

614 

journed  day  unless  officers  at- 

tend. 

1103    • 

Judiciary. 

615.617 

Mode  of  drawing  jurors  in  New 

York. 
Drawing  where  term  consists  o( 

parts. 
Commissioner  to  notify  Jurors. 
CommLssioner  to  notify  jurors. 

1104 

Judiciary 

618 

1105 

Judiciary 

623 

1106 

Judiciary 

619,  624.  625. 

1107 

Judiciary 

628,  629 

Proceedings  when  less  than  ma- 
jority   of    persons    drawn    are 
notified. 

1108 

Judiciary 

621.  622.  626. 

627..:.... 

Drawing  of  additional  jurors. 

1109 

Judiciary 

646,  «49 

Fine  for  non-attendance. 

1110 

Judiciary 

648 

Arrest  for  failure  to  attend. 

nil 

Judiciary 

800* 

Jurors  for  district  courts. 

1112 

Judiciary 

605.  609,  620. 

Sheriff's  jury. 

1113 

Judiciary 

650-659 

Remitting  and  enforcing  jury  fines. 

1117 

Judiciary 

660-663 

UncollPTled  fines. 

1118 

Judiciary 

664 

Commissioner  to  receive  fines  and 
account  therefor. 

1119 

Judiciary 

665-667 

Corporation  counsel  to  prosecute. 
Penalty  for  physician  giving  false 

1120 

Penal 

1232 

certificate. 

1121 

Judiciary 

596 

Persons    required    to   furnish   in- 

formation. 

1122 

Penal 

1235 

Bribery  of  officer  by  juror. 

1123 

Penal 

1235 

Officer  accepting  brll>es. 

1124 

Penal 

1235 

Penalty    for    concealing   offer   to 
take  bribe. 

1125 

Penal 

1233 

False  swearing,  perjury. 
Qualification   of^  jurors  in   Kings 

county. 
Exemption  in  Kings  county. 

1126 

Judiciary 

686 

1127 

Judiciary 

Judlc  ary 

720 

1128 

721,  722 

Evidence  of  exemption. 

1129 

Judiciary 

714,  715 

Jury  service. 

1130 

Judlc  ar>' 

716......... 

Jurors  excused. 

1131 

Judiciary 

718,719 

Return   by   clerk   after  adjourn- 
ment  of  term. 

1132 

Judiciary 

681,  688-690, 

723 

Selection  of  trial  jurors. 

1133 

Judiciary 

682.683 

Commissioner  to  collect  fees  for 

county. 

nil.  Tills  section  is  omitted  because  covered  by  Municipal  Court  act 
(L.  1902,  ch.  580,  section  233).— Ed. 
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CpDB 


Section 


CONBOLIDATBD  LAW 


Law 


Section 


Subject 


Judldary 800#.... 

Judiciary 691,  692. 

Judldary 693,694. 


Judiciary 695 

Judiciary 696.  698. 

Judidary 697 


♦1134 

ii;i5 

1130 

1137 

1138 
1139 

1140 
1141 

1142 
1143 

1144 
1145 

1146 
1147 

114S 

1149 
1150 


♦1151         Judidary 26*. 


Judiclaiy 699.  700. 

Judiciary 701 


Judiciary 702. 

Judiciary 703. 


Judiciary 704. 

Judiciary 705. 


Judiciary 706,  709 

Judidary 710.717.725. 

Judiciary 711 


Judiciary 707.  712. 

Judldary 708,  713. 


1152 
1153 
1154 

1155 
1156 
1157 

1158 

1159 

IICO 
1161 

1162 

llOOpt. 
1192 

1193 
1194 
1195 


Judiciary 724 

Judiciary 726 

Judiciary 727-729. 

Judiciary 730,  731. 

Judiciarj' 732-735. 

Judidary 736 


Penal.. 
Penal.. 


1234. 
1234. 


Penal 1236 

Ffenal 1232 

Judiciary 684.685. 


Civil  Rishts.... 
Civil  Rights.... 


12. 
14. 


Penal 375. 

Penal 377. 

Judiciary 559. 


1196         Judidary 560. 


Expenses  of  commigsioner. 

Selection  of  Jurors. 

Commissioner  to  publish  notice 
of  list. 

Commissioner  to  prepare  Hat  and 
file  transcript. 

Supplemental  lists. 

Commissioner  to  make  and  deposit 
ballots. 

Officers  to  attend  drawing. 

Proceedings  preliminary  to  diaw- 
ins. 

Mode  of  drawing. 

Certificate  to  be  made  and  boxes 
sealed. 

Subsequent  drawings. 

Proceedings  when  first  box  ex- 
hausted. 

Commissioner  to  notify  Juror. 

Notification  of  jurors. 

Commissioner  to  make  return  of 
Jurors  notified. 

Additional  jurors. 

Jurors  In  certain  special  proceed- 
ings. 

Compensation  to  judges  attending 
drawing. 

Fine  for  non-attendance. 

Arrest  for  non-attendance. 

Commissioner  to  notify  jurors 
fined  to  appear . 

Commissioner  to  collect  jury  fines. 

Fines  not  collected  to  be  docketed. 

Discharge  of  lien  created  by 
docket. 

Commissioner  omitting  name; 
felony. 

Commissioner's  wilful  neglect; 
misdemeanor. 

False  information:   misdemeanor. 

Physician  giving  false  certificate. 

Commissioner  to  report  and  pay 
over  money. 

Alien  not  entitled  to  special  Jury. 

Jurors  not  to  be  questioned  for 
verdicts. 

Penalty  when  juror  takes  gift. 

Penalty  for  embracery. 

Fine  of  trial  juror  for  non-attend- 
ance in  special  proceeding. 

Fine  for  neglect  or  misconduct  of 
officer  in  charge  of  jury  from 
special  proceeding. 


1134.  Tbis  section  is  omitted  because  superseded  by  L.  19)2,  ch.  564, 
section  6. 

1151.  The  first  .>entenf»  of  this  section  is  omitted  N>cause  superseded  by 
ttw  last  amendment  of  the  section. — Ed. 


TABLE  2 


Code 


Section 


CONSOU  DATED    LaW 


Law 


•S^tlon 


Subject 


1197 
1198 


1109 
1206 


Judiciary. 
Judiciary. 


561. 
562. 


Notice  of  fine  in  special  proceed- 


1268 

1273  pt. 

1737 
1738 

I  1739 

1740 

1741 
1761 

1781 

1782 
1783 


Judiciary 

Dom.    Reiations 

Debtor  db  Cred'r 

Dom.  Relations 


563,  564. 
51 


150. 
51.. 


1783 
1786 
1787 
1788 

1789 

1790 

1791 

1792 
1793 

1794 
1795 

1796 
1797 
1798 


Lien. 
Lien. 


Lien. 
Lien. 


206. 
207. 


208. 
209. 


Lien 

Dom.  RelationB 


210. 
8... 


[  return  of  delinquency  and 
'fine  to  county  court. 

Collection  or  remission  of  fine. 

Judgment  for  or  against  man-led 
woman. 

Discharge  of  bankrupt  from  judg< 
ment. 

Confession  of  Judgment  by  mar- 
ried woman. 

Action  to  foreclose  lien  on  chattai. 

Warrant  to  seize  chattel  and  pro- 
ceedings thereupon. 

Judgment  in  action  to  foreclose 
lien  on  cliattel. 

Action  to  foreclose  lien  on  chattel 
in  inferior  court. 


(Jen.  Corn 90. 


(ien.  Corp. 
Gen.  Corp. 


Application  of  sections. 
Marriage     * 
tery. 


after  divorce  for  adul- 


91. 
92. 


1784         Cen.  Corp. 


100. 


(ien.  Corp. 
Gen.  Corp. 
Gen.  Corp. 
Gen.  Corp . 

Gen.  tk)rp . 

Gen.  Corp . 

Gen.  Corp.. 


101 

102 

laj 

104,  106. 


105. 
109. 
110. 


Gen.  Corp 

Gen.  Corp 


Gen.  Corp. 
Gen.  Corp . 


111. 
112. 


113. 
114. 


Gen.  Corp 115. 


Gen.  Corp 130. 


(jen.  Corp 131. 


1799  Gen.  Corp 132. 

1800  Qen.  Corp 133. 


Action  against  officers  of  corpo- 
ration for  misconduct. 

WhA  may  brimc  such  an  action. 

VisitatOiial  power  over  corpora- 
tion. 

Action  by  judgment-creditor  for 
seciuest  ration. 

Action  to  dissolve  a  corporatioEL 

Action  to  dliisolve  a  corpora^on. 

Temporary  injunction. 

Temporary  and  jtermanent-  re- 
ceiver. 

Powers  and  duties  of  temporal^ 
receiver. 

Officers  and  stockholders  may  be 
made  parties. 

Separate  action  against  olBcers 
and  stockholders. 

Proceedings  in  such  actions. 

Distribution  of  property  by  Judg- 
ment. 

Recovery  of  slock  subscriptions. 

Liability  of  directors  and  stock- 
holders. 

Construction  of  provision  relating 
to  dissolution  and  enforcement 
of  liability. 

Action  by  attorney-ieeneral  to 
annul  corpoiation  when  legisla- 
ture directs. 

Action  by  attorney-general,  to 
annul  corporation  by  leave  of 
court. 

Notice  of  application  for  leave  to 
commence  action. 

Jury  trial 
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Gen.  Corp 134 Injunction  and  receiver  in  final 

judgment. 

Gen.  Ourp 135 . .  Temporarv  injunction. 

Gen.  Corp 136 Filing  ana  publishing  Judgment. 

Gen.  Corp .....  300. Certain     corporations     excepted 

from  certain  provisions. 

Gen.  Corp 301 Testimony  of  omcer.s  and  agents. 

Gen.  Corp 302 Injunction  staying  action  in  cer- 
tain casas. 

Gen.  Corp 303 Proving  claims  of  creditors. 

Gen.  Corp 304 Action  by  attorney-general  against 

corporations  or  officers. 

Gen.  Corp 305 Requisites  of  injunction  in  certaio 


1801 

1802 
1803 
1804 

1805 
1806 

180T 
1808 

1800  pt. 

1810 
1811 


1812  pt.    Gen.  Corp 

1813  pt     "       '^ 
1843 


Gen,  Corp. 
Gen.  Corp . 


Gen.  Corp 
Deoed.  Estate... 


306.. 
307.. 

308.. 

52?:: 


1859 

1868 

1909 

1910 
1911 

1912 
1942 
1944 
1966  pt. 

1967 

1968 

2149 

2150 
2151 
2152 

2153 

2154 

2155 

2156 

2157 


Deced.  E.state.  .* 

Deced.  EsUte.. 

Pers.  Property. 

Pfers.  Property. 
Gen.  Business. . 

Pers.  Property. 
Debtor  A  Cred'r 
Debtor  &  Cred'r 
County 

County 

County .' 

Debtor  db  Cred'r 

Debtor  A  Cred'r 
Debtor  A  Cred'r 
Debtor  &  Cred'r 

Debtor  &  Cred'r 

Debtor  A  Cred'r 

Debtor  &  Cred'r 

Debtor  &  Cred'r 


102. 

28.. 

41.. 

41.. 
375. 


41 

230.  231 . 
232.  233. 
201 


201. 
201. 
50.. 


51. 
52. 
53. 

54. 

55. 

56. 

57. 


Debtor  A,  Cred'r  58 


Appointment  of  receivers. 
Judicial  suspension  or  removal  of 

officer  of  corporation. 
Application  of  Ia.st  three  sections. 
Misnomer  not  available. 
Liability  of  heirs  and  devisees  for 

death  of  decedent. 
Liability    of    heirs   and    devisees 

where  will  provides  for  debts. 
Action  by  child  born  after  making 

a  will  or  by  subscribing  witness. 
Rights  of  transferee  of  claim  or 

demand. 
Transfer  of  claim. 
Transfer  of  cause  of  action  for 

usury. 
Assignment  of  Judgment. 
Compositions  by  loint  debtors. 
Compositions  by  joint  debtors. 
District  attorney  to  bring  action 

on  forfeited  recognizance. 
District    attorney    to    pay    over 

certain  moneys  collected. 
District  attorney  to  render  certain 

account. 
Insolvent's   discharge;    who   may 

be  discharged. 
Insolvent's  discharge;  application. 
Insolvent's  discharge;  petition. 
Insolvent's  discharge;  consent  of 

creditors. 
Insolvent's  discharge;  consent  of 

representative  or  trustee. 
Insolvent's  discharge;  consent  of 

corporation. 
Insolvent's  discharge;  consent  of 

partnership. 
Insolvent's    discharge;    eflfect    of 

consent  where  petitioner  is  joint 

debtor. 
Insolvent's  discharge;  consent  of 

purchaser  of  debt. 
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Code 


Section 


Consolidated  Law 


Law 


Section 


Subject 


215S        Debtor  dc  Cred'r  59 Insolvent's  discharge:  oonsentinc 

creditor  must  reunquish  se- 
curity. 

2159        Debtor  A  Cred'r  60 Insolvent's     discharce;      penalty 

when  creditor  swears  falsely. 

21G0        Debtor  &  Cred'r  61 Insolvent's  discharge;  affidavit  of 

consenting  creditor. 

2161  Debtor  <fe  Cred'r  62 Insolvent's     discharge;     non-resi- 

dent creditor  to  annex  accounts. 

2162  Debtor  &  Cred'r  63 Insolvent's  discharge;  petitioner's 

schedule. 

2163  Debtor  A  Cred'r  64 Insolvent's  discharge;  petitloner'a 

affidavit. 

2164  Debtor  &  Cred'r  65 Insolvent's    discharge;    order    to 

show  cause. 

2165  Debtor  &  Cred'r  66 Insolvent's  discharge;  publication 

and  service  of  order. 

2166  Debtor  A  Cred'r  67 Insolvent's  discharge:  hearing. 

2167  Debtor  *  (^ed'r  68 Insolvent's      discluhrge;     putting 

cause  on  calendar. 
2168 .       Debtor  d^  Cred'r  69 Insolvent's  discharge;  ffling  speci- 
fications   and   demanding  Jury 
trial. 

2169  Debtor  &  Cred'r  70 Insolvent's     discharge;     opposing 

creditor  to  flle-proofis. 

2170  Debtor  &  Cred'r  71 Insolvent's  discharge;  proceedings 

if  jurors  do  not -agree. 

2171  Debtor  &  Cred'r  72 Insolvent's     discharge;     non-resi- 

dent wife. 

2172  Debtor  &  Cred'r  73 Insolvent's    disclwrge;    examina- 

tion of  insolvent. 

2173  Debtor  ft  Cred'r  74 Insolvent's  discnarge;  discharge. 

2174  Det)tor  ft  Cred'r  75 Insolvent's  discharge:  assignment. 

2175  Debtor  ft  Cred'r  76 Insolvent's  discharge;  assignment. 

2176  Debtor  ft  Cred'r  77 Insolvent's  discharge;  trustees. 

2177  Debtor  ft  Cred'r  78 Insolvent's  discharge;  effect  of  as- 

signment. 

2178  Debtor  ft  Cred'r  79 Insolvent's  discharge;  discharge. 

2179  Debtor  ft  Cred'r  80 Insolvent's    discharge;    order    to 

show  cause  where  trustee  re- 
fuses to  give  certificate. 

2180  Debtor  ft  Cred'r  81 Insolvent's  discharge;  proceedings 

on  return  of  order. 

2181  Debtor  ft  Cred'r  82 Insolvent's    discharge;    recording 

papers.  ^ 

2182  Debtor  ft  Cred'r  83 Insolvent's    discharge;    effect    of 

discharge. 

2183  Debtor  ft  Cred'r  84 Insolvent's    discharge;    effect    of 

discharge. 

?184         Debtor  ft  Cred'r  85 Insolvent's    discharge;    effect    of 

d  ischarflce 

il85         Debtor  ft  Cred'r  86 Insolvent's      discharge;      release 

from  imprisonment. 

2186  Debtor  ft  Cred'r  87 In.sol vent's  discharge;  void  dis- 
charge. 

n87         Debtor  ft  Cred'r  88 Insolvent's    discharge;    invalidity 

may  be  proved. 

XXiT 


TABLE  2 


Cods 


Section 


C0N8OUDATED  Law 


Law 


Section 


Subject 


2188  Debtor  &  Cred'r  100 Insolvent's  exemption;  who  may 

be  exempted. 

2189  ]>ebior  &  Cred'r  101 Insolvent's  exemption;  petition. 

2190  Debtor  &  Cred'r  102 Insolvent's    exemption;    petition- 

er's schedule. 

2191  Debtor  ft  Cred'r  103 Insolvent's    exemption;    petition- 

er's affidavit. 

2192  Debtor  &  Cred'r  104 Insolvent's   exemption;   order   to 

show  cause. 

2193  Debtor  &  Cred'r  105 Insolvent's  exemption;  hearing. 

2194  Debtor  ft  Cred'r  106 Insolvent's     exemption;     assign- 

ment. 

2195  Debtor  &  Cred'r  107 Insolvent's  exemption;  discharge. 

2196  Debtor  &  Cred'r  108.'. Insolvent's  exemption;  recording 

papers. 

2197  Debtor  &  Cred'r  109 Insolvent's  exemption;  release.. 

2198  Debtor  ft  Cred'r  110 Insolvent's  exemption;  debts  and 

demands  not  afTccted. 

2199  Debtor  ft  Cred'r  111 Insolvent's  exemption;   void  dis- 

cliarge. 

2200  Debtor  ft  Cred'r  120 Judgment      debtor's      discharge, 


idgme 

vyho  may  be  discharged. 


2201  Debtor  ft  Cred'r  121 Judgment  debtor's  discharge;  ap- 

plication. 

2202  Debtor  ft  Cred'r  122 Judgment      debtor's      discliarge, 

petition. 

2203  Debtor  ft  Cred'r  123 Judgment      debtor's      discharge, 

contents  of  petition. 

2204  Debtor  ft  Cred'r  124 Judirment  debtor's  discharge;  affi- 

davit of  petitioner. 

2205  Debtor  ft  Cred'r  125 Judgment      debtor's      discharge, 

notice  to  creditors. 

2206  Debtor  ft  Cred'r  126 Judgment      debtor's      discharge; 

notice  when  service  cannot  oe 
made. 

2207  Debtor  ft  Cred'r  127 Judgment      debtor's      discharge; 

notice  when  state  a  creditor. 

2208  Debtor  ft  Cred'r  128 Judgment      debtor's      discbarge; 

hearing. 

2209  Debtor  ft  Cred'r  120 Judgment      debtor's      discharge; 

adjournment. 

2210  Debtor  ft  Cred'r  130. . « Judgment      debtor's      discharge; 

proceedings  on  adjournment. 

2211  Debtor  ft  Cred'r  131 Judgment  debtor's  discharge;  as< 

signment. 

2212  Debtor  ft  Cred'r  132 Judgment      debtor's  discharge; 

discharge. 

2213  Debtor  ft  Cred'r  133 Judgment      debtor's      discharge; 

petitioner's  property  still  liable. 

2214  Debtor  ft  Cred'r  134 Judgment      debtor's      discharge; 

new  execution. 

2215  Debtor  ft  Cred'r  135 Judgment      debtor's      discharge; 

2216  Debtor  ft  Cred'r  136 Judgment      debtor's      discharge; 

creditor  may  notify  debtor  to 
apply  for  discharge. 

2217  Debtor  ft  Cred'r  137 Judgment      debtor's      discharge; 

failure  so  to  apply. 

XXT 
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TABLE  2 


Ck>DB 


CONSOLIDATBD  LaW 


Section 


2218 

2219 
2220 
2221 
2222 
2223 
2224 

2225 
2226 
2227 
2228 
2229 

2230 
2266 
2267 
2268 
2260 

2270 
2271 
2272 
2273 
2274 

2275 
2276 
2277 
2278 


Law 


Section 


Subject 


Debtor  &  Cred'r  138. 

Prison 390. 

Prison 391. 

Prison 392. 

Prison 393 . 

Prison 394. 

Prison 395. 

Prison 396. 

Prison 397. 

Prison 398. 

Prison 399. 

Prison 400. 

Prison 401. 

Judiciary 754. 

Judiciary 755. 

Judiciary 756. 

Judiciary 757. 


Judiciary 758 

Judiciary 767 

Judiciary 759 

Judiciary 760-762. 

Judiciary 763 


Judiciary 764. 

Judiciary 765. 

Judiciary 766. 

Judiciary 767. 


xxvi 


Judgment  debtor's  discharge; 
discliarge  of  debtors  to  state  or 
Lnited  mates. 

Care  of  prisoner's  property:  ap* 
ptication. 

Care  of  prisoner's  property;  who 
may  apt>ly.     , 

Care  Of  prisoner's  property:  cred- 
itor must  relinquish  security. 

Care  of  prisoner's  property:  peti- 
tion. 

Caie  of  prisoner's  property;  copy 
oC  sentence  and  aflluavit. 

Care  of  prisoner's  property;  pro- 
ceedings on  presentation  of 
papers. 

Care  of  prisoner's  property;  pro- 
ceedings on  return  of  order. 

Care  of  prisoner's  property;  order 
appointing  trustee. 

Care  of  prisoner's  property;  re- 
moval of  trusice. 

Care  of  prisoner's  property;  dis- 
tribution of  property. 

Care  of  prLsoner's  property;  prop- 
erty lobe  deliverea  to  prisoner 
on  discharge. 

Care  of  prisoner's  property:  ap- 
plication of  article. 

Contempt  proceedings;  applici- 
tion. 

Contempt  proceedings;  summary 
punishment. 

Contempt  proceedings;  warrant 
without  notice. 

Contempt  proceedings;  order  to 
show  cause  or  warrant  to  at- 
tach. 

Contem^  proceedings;  notice  to 
di;linqucnt  olTicer. 

Coiltempt  proceedings;  order? 
granted  out  of  court. 

Contemi^t  proceedings;  contempt 
before  referee. 

Contempt  proceedings;  effect  of 
order  i»na  warrant. 

Contempt  proceedings;  affidavit 
and  warrant  to  be  served  on 
accused. 

Coutempl  proceedings;  undertak- 
ing. 

Contempt  proceedings;  execution 
of  warrant. 

Contemot  proceedings;  undertak- 
ing for  discharge. 

Contempt  proceedings;  habeaa 
corpus. 


TABLE  2 


Code 


Section 


C0N8OUDATED  Law 


Law 


Sectk>ii 


Subject 


2279  Judiciary 768 Contempt  proceedings;  sheriff  to 

file  undertaUing. 

2280  Judiciary 769.. Ck>nteTnpt  proceedings;  interroga- 

tori  en. 

2281  Judiciary 770 Contempt  proceedings;  final  order 

directing  punishment. 
22S2        Judiciary 771 Contempt     proceedings;     punish- 
ment   on   return   of       habeas 
corpus. 

2283  Judiciary 772 Contempt    proceedings;    punish- 

ment  on   return   of  order    to 
show  caus?. 

2284  Judiciary 773 Contempt    proceedings;     amount 

of  fine. 

2285  Judiciary 774 Contempt   proceedings;  length  of 

imprisonment. 

2286  Judiciary 776 Contempt  proceedings;  release  of 

offcnier. 

2287  Judiciary 776 Contempt  proceedings;  indictment 

of  offender. 

2288  Judiciary 777 Contempt    proceedings;    proceed- 

ings when  accused  does  not  ap- 
pear. 
22S9         Judiciary 778 Contempt    proceedings;    prosecu- 
tion of  undertaking. 

2290  Judiciary 779 Contempt    proceedings;    prosecu- 

tion of  undertaking  in  name  of 
people. 

2291  Judiciary 780 Contempt  proceedings;  sheriff  lia- 

ble for  taking  insufficient  sure- 
ties. 

2292  Judiciary 781 Contempt     proceedings;     miscon- 

duct at  trial  term. 

2293  Judiciary 790 Collection    of    fine;    schedule    of 

fines  impascd. 

2294  Judiciary 791 Collection  of  fine;  warrant. 

2296         Judiciary 791 Collection  of  fine;  warrant  when 

delinquent       non-resident       of 
county. 

2296  Judiciary 792 Collection    of   fine;    execution    of 

warrant. 

2297  Judiciary 793 Collection  of  fine;  return  of  war- 

rant. 

2298  Judiciary 794 Collection  of  fine:  proceedings  if 

fine  not  collected. 

2299  Judiciary 796 Collection    of    fine;    contents    of 

schedule  annexed  to  warrant. 

2300  Judiciary 796 Collection    of    fine;    liability    of 

sheriff  for  omission  of  duty. 

2301  Judiciary 797 Collection    of    fine;    special    pro- 

visions for  collection. 

2411  Gen.  Corp 60 Change  of  name;  by  corporation. 

2412  pt.  Gen.  Corp 61 Change  of  name;  contents  of  peti- 

tion. 
9413  pt  Gen.  Corp 62 Chan^co  of  name:  notice  of  pres- 
entation of  petition' 


TASliE  2 


Ck>DE 


Section 


Consolidated  Law 


Law 


Section 


Subject 


♦2414 

♦2415 

2416 

•2417 

2419 
2420 

2421 
2422 
2423 

2424 
2425 
2426 
2427 
2428 
2429 
2430 


243  la 
243  lb 
247  la 


County 

Gen.  Corp . 
Gen.  Corp . 

Gen.  Corp . 

County 

Kxecutive . 
Judiciary. , 
Gen.  Corp . 

Gen.  Corp . 

(Jen.  Corp . 
Gen.  Corp . 
Gen.  Corp , 


Cilen.  Corp .  . 
(;en.  Corp .  . 
Gen.  Corp . . 
Gen.  Corp .  . 
Gen.  Corp .  . 
Gen.  Corp .  . 
(Jen.  Corp . . 


2431  Gen.  Corp 


Gen.  Corp 

(Jen.  Corp 

Public  Officers.. 


161 1   Change  of  name;  order  changing 

63 /       name. 

64 Change  of  name;  when   to  take 

effect. 

65 Change  of  name;  substitution  of 

new  name  in  pending  action. 

1?^ 1   Change  of  name;  reports  of  names 

254;.':.':.':  1       changed. 

170 Voluntary  dissolution  of  corpora- 
tion; grounds  for  petition. 

171-173 Voluntary  dissolution  of  corpora- 
tion; petition  when  directors  or 
trustees  divided. 

174 Voluntary  dissolution  of  corpora- 
tion; contents  of  petition. 

175 Voluntary  dis.solutfon  of  corpora- 
tion; affidavit  to  be  annexed. 

176.  178.  181, 

182,  184...  Voluntary  dissolution  of  corpora- 
tion; presentation  of  petuioo, 
temporary  receiver. 

179 Voluntary  dissolution  of  corpora- 
tion; order  to  be  published. 

180 Voluntary  di.s.solution  of  corpora  ■ 

tion;  service  of  order. 

185-187 Voluntary  dissolution  of  corpora- 
tion; hearing. 

18^,  189 Voluntary  dissolulion  of  corpora 

lion;  papers. 

190 .....  Voluntary  dissolution  of  corpora- 
tion; application  for  final  order. 

191,  192,  194.  Voluntary  dissolulion  of  corpora 
tlon;  final  order. 

193 Volimtary  dissolution  of  corpora- 
tion; certain  sales  and  transfera 
void. 

177.  195 Voluntary  dissolution  of  corixira* 

tion;  certain  corporations  ex- 
cepted. 

277 Voluntary  dissolution  of  corpora- 
tion; commissions  of  receiver. 

268 Voluntary  dissolution  of  corpora- 
tion; final  acroimting. 

80 Delivery    of    public    books    and 

papers. 


-.>.  ..  Only  parlly  repealed, 
Code  of  Civil  Proceclure  generally. 


2414. 


This  section  also  amended  by  act  amending 
-  -  ..      See  present  section  2414. 

2416.  It  was  only  intended  to  repeal  this  section  as  far  as  ft  related  to 
change  of  name  of  corporations.  See  prcvsent  section  as  amended  by  act 
amending  the  Code  of  Civil  Procedure  genemllv. 

2417.  Part  of  thi.s  section  was  not  expressly  repealed  by  the  Consolidated 
laws  but  was  made  a  portion  of  County  Law.  .section  161,  subd.  7. 
Afterwards  the  whole  section  was  expres.«ily  repealed  by  L.  1909,  oh.  417. 
^Ed 
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Code 


Section 


CONSOLIDATKD   LaW 


Law 


Section 


Subject 


2529 


2611 


Judiciary 472. 


2633 

2634  pt. 

2860  pt. 

2694 

2703 

2704 

2732 

2733  pt. 

2734 

3280 

32S1 
3282 
3283 


Decedent  Est . . 
Decedent  Est » . 

Decedent  Est . . 

Decedent  Est . . 

Decedent  Est .  • 

Decedent  Est . . 

Decedent  Est . . 

Decedent  Est . . 

Decedent  Est . . 

Decedent  Est . . 
Decedent  Est . . 


23-25. 
46 


42.. 
43.. 

ia3. 

47.. 
44.. 
45.. 
98.. 


Judiclarv 

Public  Officers.. 
Public  Officers,. 
Public  Officers.. 
Judiciary 


3285         County. 

3286 
3289 

3290 

3291 

3295 

3303 
3390 

3391 
3392 
3393 
3394 
3395 
3396 


99.. 
100. 
2.^>2., 
67... 
67.. 
67., 
266. 

161. 


Public  Officers..  70.. 
Public  Officers..  69.. 

Executive 84 . . 

Public  Officers..  68.. 

State  Finance. .  46.. 

Judiciary 253. 

70.. 
8... 


Gen.  Corp 

JotntStlc.  Ass'n 

Gen.  Corp. 
Gen.  Corp. 
Gen.  Corp. 
Gen.  Corp , 
Gen.  Corp . 
Gen.  Corp . 


71.... 
72.... 
72.  73. 
74. . . . 
75.... 
76.... 


3397         Gen.  Corp. 


330. 


Attorney  who  is  sorrogate's  fother 

or   son  prohibited   from   prao- 

ticing  before  him. 
What  wills  may  be  proved. 
Validity  of  purchase  notwithstand- 
ing devkae. 
Record  of  wills  in  county  clerk's 

office. 
County  clerk's  index  of  recorded 

wills. 
Action  against  husband  for  debts 

of  deceased  wife. 
Validity  and  effect  of  testamentary 

dispositions. 
Recording  will  found  in  another 

state  or  country. 
Authentication  of  papers  from  an« 

other  state  or  country. 
Distribution  of  personal  property 

of  decedent. 
Advancements  of  personal  estates. 
Estates  of  married  women. 

Fees  of  clerks  and  officers. 

Fees  of  public  officers. 

Fees  of  public  officers. 

Clerk  of  court  of  appeals  must  ac- 
count for  fees. 

County  clerks  must  account  foi 
fees. 

Accounting  for  fees  generallv. 

Fee  for  administering  certain  offi- 
cii 1  oaths  prohibited. 

Certain  searches  ordered  by  stale 
officers  to  be  aratuitous. 

Allowance  of  additional  fees  and 
expenses. 

Comptroller  to  audit  and  pay  cer- 
tain fees  and  charges. 

Clerk's  fees  upon  naturalization. 

Sale  of  corporate  and  Joint-stock 
association  real  properly; 
method. 

Sale  of  corporate  real  property; 
petition. 

Sale  of  corporate  real  property; 
hearing. 

Sale  of  corporate  real  property; 
order  of  sale. 

Sale  of  corporate  real  property; 
i  nsol  ve  ii  t  corporations. 

Sale  of  corporate  real  property; 
service  of  notices. 

Sale  of  corporate  real  property; 

{>ractice  in  cases  not  provided 
or. 
Sale  of  corporate  real  property; 
time  title  takes  effect. 
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TABLE  2 


Code 


Section 


C0N»01J DATED    LaW 


Law 


Section 


Subject 


339H         Lien 40 Mechanics'  iiens;  construction. 

HU99         Lien 41 Mechanics'  liens;  enforcement. 

340J         Lien 42 Mechanics'  iiens;    enforcement  of 

lien  for  public  improvement. 

3401  '     Lien 43 Mechanics*^  liens;  action  in  court 

of  record. 

3402  Lien 44 Mechanics'  liens;  parties. 

3403  Lien 45 Mechanics'  liens;  equities  to  be  de- 

termined. 

3404  Lien 46 Mechanics    liens    action  in  court 

not  of  record. 

3405  Lien 47 Mechanics*  liens;  service  of  sum- 

mons. 
3400         Lien 48 Mechanics'    liens;    answer;   judg- 
ment by  default. 

3407  Lien 49 Mechanics*  liens;  trial  and  judg- 

ment. 

3408  Lien 50 Mechanics'  liens;  execution. 

3409  Lien 51 Mechanics*  liens;  appeals. 

3410  Lien 52 Mechanics'    iiens;    transcripts    of 

judgmentf. 

341 1  Lien 53 Mechanics'   liens;  costs  and  dis- 

bursements. 

3412  Lien 54 Mechanics'  liens;  Judgment  in  case 

of  failure  to  estahlish  lien. 

3413  Lien 55 Mechanics'    liens;    payment    into 

court. 

3414  Lien 56 Mechanics*  lien.s;  preference  over 

contractors. 

3415  Lien 57...    Mechanics'  liens;  terms  of  judg- 

ment. 

3416  Lien 58 Mechanics'  liens;  Judgment  for  de- 

ttciency. 

3417  Tilen .'ii) Mechanics'  liens;  vacating  lien. 

3418  Lien 60 Mechanics'     lierut;    Judgment     in 

action  on  account  of  public  im- 
provement. 

3419  Lien 61 Mechanics'     lleiLs;    Judgment     in 

action  to  foreclose  lien  on  prop- 
erty of  railroad. 
*3410(bis)  Lien 85 Lien  on  vesesl ;  enforcement. 

3420  Lien 86 Lien    on    vessel;    application    for 

warrant. 

3421  Lien 87 Lien  on  vessel;  undertaking. 

3422  Lien 88 Lien  on  vessel;  execution  of  war- 

rant. 

3423  Lien 89 I>len    on    vesserj   order   to   show 

cause. 

3424  Lien 90 Uen  on  vessel ;  notice  to  be  pub- 

lished and  served. 

3425  Lien 91 Lien  on  vessel ;  trial. 

3426  Lien 02 Lien  on  vessel;  order  of  sale. 

3427  Lien 93 Lien  on  ve.Hsel ;  sale  and  proceeds. 

3428  Lien 94 Lien   on    ve.Hsel;   noti(^  of  dlstrl- 

billion. 


3419.  L.  1897,  ch.  419,  which  added  titles  Til  and  IV  to  the  Code,  ended 
iaid  title  III  with  section  3419  and  began  title  IV  with  a  section  3419.— Ed. 
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TABLE  2 


1 


Code 


CONBOLIDATBD  LaW 


Section 


Law 


Section 


Subject 


3429  Lien 95 Lien  on  vessel;  liens  for  which  no 

warrants  are  issue<1. 
M3C         Lien 9e Lien  on  vessel ,  contested  claims. 

3431  Lien 97 Lien  on  vessel;  trial  of  issues  and 

apperd. 

3432  Lien 98 Lien    on    vessel;    distribution    of 

proceeds. 

3433  lien 99 Lien  on  vessel;  payment  of  un- 

contested claims. 

3434  Lien 100 Lien    on    vessel;    distribution    of 

surplus. 

3435  Lien 101 Lien    on    vessel:   application    fbr 

discharge  of  warrant. 

3430  Lien 102 Lien   on    vessel ;   undertaking   to 

accompany  application. 

3437  Lien 103 Lien  on  vessel;  discharge  of  war- 
rant. 

34S8         Lien 104. Lien  on  vessel;  action  on  under 

taking. 

3439         Lien 105 Lien  on  vessel;  costs  of  proceed- 

ings. 

8440        Lien 106 Lien  on  vessel;  sheriff  must  return 

warrant. 

3441         Ubo 107 Lien  on  vessel;  discharge  of  lien 

before  issue  of  warrant 
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TABLE  3 

(Prepared  by  the  Board  of  Statutory  Consolidation,  with  notes  by  editors  of 
Parsons'  Coae.] 

SHOWIXG  DISTRIBUTION  OF  SECTIONS  OF  THE  CODE  OF 
CIVIL  PROCEDURE  IN  THE  CONSOLIDATED  LAWS, 
ARRANGED  ACCORDING  TO  THE  CONSOLIDATED 
LAWS. 


Code 
Section 


Section 


Subject 


BANKING  LAW 

746  pt.  44 Depositories  of  court  funds  to  give  bonds  and 

pay  interest. 
752  pt.  45 Depositories  of  court  funds  to  keep  books  of 

account. 


CIVIL  RIGHTS  LAW 

15  20 Imprisonment  for  costs. 

16  21 Imprisonment  for  nonpayment  of  money  on 

jiidgment  or  contract. 

119  22 Privilejfe  of  officers  and  prisoners  from  arrest, 

548       •  23 Anvst  in  civil  proceeding. 

565  24 Privilege  from  arrest  of  officers  of  courts. 

860  25 Witness  exempt  from  arrest. 

863  25,  26 Certain  arrests  void. 

864  26 Liability  of  sheriff  for  making  arrest  of  exempt 

person. 

1190  pt«  12 Allen  not  entitled  to  special  Jury. 

1192  14 Jurors  not  to  be  questioned  for  verdicts. 

CODE  CRIMINAL  PROCEDURE 

1041  pt  229 Drawing  grand  Jurors  in  Albany  county. 

COUNTY  LAW 

20  pt.  240 County  charge :  expense  of  calendars  of  supreme 

ami  county  courts. 

28  246 ....   County  seals 

31  pt.  42 Supervisors  to  furnish  necessaries  for  term  of 

county  court. 

88  12 County  charge;  stenographers'  compensation. 

89  pt.  170(a) SiKnial  deputy  clerks  in  certain  counties. 

112  240 Support  of  poor  prisoners. 

121  90(b) County  mils. 

182  195 Prooppdines  when  new  sheriff  assumes  office. 

183  195 Powers  of  former  sheriff. 

(a^  See  County  Law,  .section  169  instead  of  section  170. 
(b)  See  also  section  18;^  of  Counfy  Law. — Kd. 
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TABLE  3 


Code 
itection 


1 


Law 
Section 


Subject 


I 


184  195 Duties    of    former   sheriff    when    new    sheriff 

assumes  office. 

18^  195 Former  sheriff  to  execute  instrument  of  <Ie- 

r    livery. 

186  195 Former  sheriff  to  execute  certain  process. 

187  l'J5 Ketum  of  new  sheriff  to  certain  orders. 

188  195 Proceedings  on  neglect   or  refusal   of  former 

sheriflr. 

180  195 Person  performing  duties  of  sherifT. 

203  pt.  12 Supervisors  to  furnish  library   for  Judges  of 

court  of  appeals. 
356  pt.  240 Expense   of   publication   of  terms  of  county 

court  to  be  county  charge. 
358  pt.  12 Stenographers  of  county  court  to  be  paid  by 

county. 
744  pt.  240 Fees  of  connty  clerks  for  certain  papers  fur- 

IlisllMl. 

961  pt.  161 County  cierk  to   make  certain   .searches  and 

transcripts. 

1966  pt.  201 District  attorney  to  bring  action  on  certain 

forfeited  recognizances. 

1967  201 District  attorney  to  pay  over  certain  moneys 

collected. 

196S  201 District  attorney  to  render  certain  account. 

2414  pt.  161 County  clerks  must  record  changes  in  corpora- 

tion names. 

2417  pt.  161 County  clerks  must  report  names  changed. 

3285  161 County  clerics  must  account  for  fees. 


DEBTOR  AND  CREDITOR  LAW 

1268  150 DIactaaree  of  bankrupt  from  Judgment. 

1942  230,  231  ComiKMQtions  by  Joint  debtors. 

1944  232.  233 Compoflittons  bv  joint  debtors. 

2149-2187  50-88 DLsrharjre  of  insolvent  from  his  debts. 

218H-2199         100-111 Exemption  fPom  arrest  or  discharge  from  Im- 

prisonmeiu  fft  insolvent  debtor. 
2200-2218         120-138 Discharge     of     imprisoned     judgment -debtor 

from  imprisonmen!. 


DECEDENT  ESTATE  LAW 

1843  101 Liability  of  heirs  and  devi.sees  for  debt  of  de- 

cedent. 

1859  102 Liability  of  heirs  and  devlset^s  where  will  pro- 

vides for  debts. 

1868     -  28 Action  by  child  lK>rn  after  making  of  will,  or 

by  subscribing  witness. 

2611  23-25 What  wills  may  be  proved. 

2628  46 Validity  of  purcha.se  notwithstanding  devLse. 

2633  42 Record  of  wills  in  county  clerk's  office. 

2634  pt.  43 County  clerk's  index  of  recorded  wills. 

2600  pt.  103 Action  against  husband  for  debts  of  deceased 

wife. 

2694  47 Validit  V  and  effect  of  testamentary  dispositions. 

2703  44 Retorriing    will    fouiyil    In    another    state    or 

Country. 
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2704 

2732 
2733  pt. 
2734 


450  pt. 
\20e 
i273  pt. 

i761 


54  pt. 
57  pt. 

M12  pt. 
'^13 
620  pi. 

£33  pt. 

249  pt . 

14417  pf. 
«»290 


Law 
Hection 


Subject 


45 Authentication  of  pullers  from  another  state  oi 

country. 

98 Distribution  of  personal  property  of  decedent. 

99 Advancement.^  of  personal  estates 

100 Estates  of  marriecf  women. 

DOMESTIC  RELATIONS  LAW 

51 Married  woman's  property. 

51 Judgment  for  or  a^ruinst  married  woman. 

51      ronfp>.«»ion  of  jinltrment  bj'  married  woman. 

8.  * ' Marriage  after  divorce  for  adultery. 

EXECUTIVE  LAW 

29- Record  of  terms  of  Judges  of  courts  of  record. 

30 Copies  of  amendments  to  rules  for  admission  ol 

attorneys. 

31 Oopyriglil  of  reports  of  court  of  appeals. 

.32 Distribution  of  n  ports  of  court  of  appeals. 

33 Publication  of  appointment  of  terms  of  appeU 

late  division. 
33 Publication  of  appointment  of  terms  of  su- 

pre  me  court. 
?1,  32 Copyrigtit  of  notes  prepared  by  supreme  court 

reporter  and  distribution  of  appellate  divi- 
sion h»  ports. 
^4 Publication  by  secretary  of  state  of  statement 

of  names  changed. 
H4 Certain  searclies  onlen^i  bj'  state  officers  to  be 

gratuitous. 


N»ll 


432  pt. 

716  pt 
4781 

1782 
7783 
1784 
1785 
1786 
1787 
1788 
1789 
1790 
1791 

1792 
1793 
1794 


GENERAL  BUSINESS  LAW 

37S Transfer  of  cause  of  action  for  usury. 

GENERAL  CORPORATION  LAW 

16 Designation  hy  foreign  coriraratlon  of  person 

upon  whom  to  jserve  pafiers. 

243 Certain  rewlvers  can  hold  projierty. 

90 Action  against  officers  of  corporation  for  mis- 
conduct. 

91 Who  may  bring  such  an  action. 

92 Visitatorial  i)Ower  over  cori)oration. 

100 Action  by  iudgment -creditor  for  sequestration. 

101 Action  to  dissolve  a  corporation. 

102 Action  to  dissolve  a  cori)oration. 

103 Temporary  injunction. 

104,  106 Temporary  and  i)ermanent  receiver. 

105 Powers  and  duties  of  temporary  receiver. 

109 Officers  and  stockholders  may  be  nuide  partiea 

110 .Separate    action    again.*^    officers   and    stock* 

holders. 

Ill Procee('ings  in  such  actions. 

112 Distribution  of  property  by  Judgment. 

113 Recovery  of  stoclc  subscriptions. 
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1795  114 Liability  of  directors  and  stockholders. 

1790  115 Construction  of  piovi&ions  relating  to  dissolu- 

tion and  enforc^eincnt  of  liability. 

1797  130 Action  by  attorney-general  to  annul  corpora- 

tion when  legislature  directs. 

1798  131 Action  by  atlornej'-peneral  to  annul  corpora- 

tion by  leave  of  court. 

1799  132 Notic<»  of  application  for  leave  to  commence 

action. 

ISOO  133  Jury  trial. 

isoi  134 Injunction  and  receiver  in  final  Judgment. 

I««2  135 Temporarv  injunction. 

1.H03  136 Filing  and  publishing  judgment. 

1ij04  300 Certain    corporations   exceptcni    from   certaii 

provisions. 
1«05  301 Testimony  of  officers  and  agents. 

1806  302 Injunction  staying  action  in  certain  cases. 

1807  303 Proving  claims  of  creditors. 

1808  304 Action   by  attorney-general  against   corpora- 

tions or  officers. 

1809  pt.  305 Requisites  of  injunction  in  certain  cases. 

ISIO  306 Appointment  of  recelvf  rs. 

1811  307 Judicial  .«<uspen.slon  or  removal  of  officer  of  cor- 

poration. 

1812  pt.  308 Application  of  last  three  section.s. 

Iiil3  pt.  309 Misnomer  not  available. 

2411  60 Change  of  name;  by  corporation. 

2412  pt.  61 Change  of  name;  contents  of  petition. 

2413  pt.  62 Change  of  name;  notice  of  presentation  of  peti- 

tion. 

2414  pt.  63 Cliange  of  name;  order  chanjdnfc  imme. 

2415  64 Change  of  name;  when  to  take  effect. 

2416  65 Change  of  name;  sul>stitution  of  new  name  in 

pending  action. 

2419  170 ,  Voluntary  dissolution  of  corporation;  grounds 

for  petition. 

2420  171-173 Voluntary  dissolution  of  corporation;  petition; 

when  directors  or  trustees  divided. 

2421  174 Voluntary  dissolution  of  corporation;  contents 

of  petition. 

2422  175 Voluntary  dissolution  of  corporation;  affidavit 

to  be  annexed. 

2423  176.  178.  181. 

182,  184. . .  Voluntary  dissolution  of  corporation;  presenta- 
tion of  petition,  temporary  receiver. 

2421  179 Voluntary  dissolution  of  corporation;  order  to 

be  published. 

2426  180 Voluntary  dissolution  of  corporation;  service  of 

order. 

2426  185-187 Voluntary  dissolution  of  corporation;  hearing. 

2427  188,  189 Voluntary  dissolution  of  corporation;  pa(>ers. 

2428  190 Voluntary  dissolution  of  corporation;  applica- 

tion for  final  order. 

2429  101.  192,  194.  Voluntary    dissolution    of    corporation;    final 

order. 

2430  103 Voluntary  diasolution  of  corporation;  certain 

sales  and  transfers  void. 

J131  177,196 Voluntary  dLssolution  of  corporation;  certain 

corporatioiis  excepted. 

zzzv 


TABLE  3 


Code 
Section 


Section 


Subject 


2431-a  277 Voluntary  dissolution  of  corporation;  commis- 

sions of  receiver. 

2431-b  268 Voluntary  dissolution  of  corporation;  final  ac- 

counting. 

3390  pt.  70 Sale  of  corporate  real  property;  method. 

3391  71 Sale  of  corporate  real  property;  petition. 

3392  72 Sale  of  corporate  real  property;  hearing. 

3393  72,  73 Sale  of  corporate  real  property;  order  of  sale. 

3394  74 Sale  of  corporate  real  property;  insolvent  cor- 

porations. 

3395  75 Sale   of   corporate   real   property;    service   of 

notices. 

3396  76 Sale  of  corporate  real  property;  practice  in 

cases  not  provided  for. 

3397  330 Sale  of  corporate  real  property;  lime  tiUe  takes 

elTect. 

JOINT-STOCK  ASSOCIATION  LAW 

3390  pt.  8 Sale  of  real  property  of  Joiut-fltock  association. 

JUDICIARY  LAW 

2  2 Courts  of  record. 

3  8 Courts  not  of  record. 

6  4 Sittini?s  of  courts  to  J>e  public. 

6  5 Sitting  of  courts  on  Sunday. 

8  750 Puni.<diment  for  criminal  contempts. 

9  751 PunLshmerit  for  criminal  contempts 

10  751 Contempts  in  view  of  court. 

11  752 Commitment  for  criminal  contempts. 

12  754 Punishment  for  civil  contempts. 

14  753 Contempts  punishable  civilly. 

17  93,  94  (a) Appellate  division;  rules  of  practioo.  J 

18  AS,  95 Publication  of  niies. 

19  154,  193 Printing  court  calendars. 

21  87 l>e.stnirtion  of  c-ertain  papers. 

27  pt.  28,  158,  194..  Court  seals. 

30  29(b) Court  seals. 

34  pt.  7,  534,  540.. .  Adjournment  of  terms. 

35  6 Adjournment  of  terms. 

30  6 AdjournmeiU  of  terms. 

38(c)  8 Plactf  of  holiiing  term. 

39  pt.(d;        8 Filing  ammintment  of  terra. 

40  9 Place  or  holding  court  of  record. 

(a)  The  portion  of  section  17  of  the  Code  of  Civil  Procedure  reading,  "the 
convention  shall  have  |K)wer  to  appoint  and  remove  a  rei)orter,"  is  omitted 
afi  covered  by  Judiciary  Tjiw,  .section  90.  The  ijortion  of  section  17  relating 
to  .seals  has  been  omitted  because  the  subject  is  now  covere<J  by  Judiciary 
J^w,  section  328.  which  continues  the  .s<>als  of  all  courts  of  record,  and  section 
329,  which  i)rovides  for  i-eplaclng  seals  when  lost  or  destroyed. 

(b)  The  provi.<5ion  for  the  expen.se  of  seals  of  surrogates  courts  has  been 
omitted  from  Judiciary  Law,  station  20,  because  superseded  by  Coimty  Law, 
se^ction  245. 

(c)  Section  38  of  the  Code  of  Civil  Procedure  has  not  been  expresssly  re- 
peale«I  by  the  Judiciary  Ijiw,  but  lias  been  embodied  In  the  Judiciary  Law, 
ap#*f  ion  8 

(i\ )  Section  30  of  the  Code  of  Civil  Procedure  Is  only  partly  repeaiwl  by  the 
Judiciary  r,aw  but  the  whole  s«'ction  has  been  enibo<ned  In  Judiciary  Law, 
section  8. — Kd. 
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41  pt.  10 Adjournment  of  actual  session. 

42  11 Holding  court  In  New  York. 

43  12 Changing  place  of  court  outside  New  York. 

54  15,  22 Judge  not  to  act  in  certain  cases. 

47  20 Judge  roust  not  be  interested  in  costs. 

48  16 Judge  not  disqualified  because  a  taxpaj'cr. 

49  17,  21.  471.. .  Judge  prohibited  from  practicing. 
.50                   18,  471 Practice  by  Judge  or  his  partner. 

51(a)  19 Judge  prohioited  froro  taking  certain  fees. 

54  pt.  28 Certificate  of  Judge's  age  and  service. 

&6  53.      56.      88. 

460-465,  467  Kxamlnation  and  admission  of  attorneys. 

57  pt.  53 Rules  for  admission. 

58  53 Exemptions  of  graduates  of  law  schools. 

59  264,  466 Attorney's  oath  and  certlBcate. 

60  pt.  470 Attorneys  residing  in  adjoining  states. 

61  250 Clerks  not  to  practice. 

62  473 Court  officers  not  to  practice. 

66  474,  475 Compensation  of  attorneys. 

67  88.  477 Suspension  from  practice. 

68(b)  88,  476  SusiH»nsion  of  attorney,  notice. 

69  478 Removal  effective  in  all  courts. 

72  479 Attorney  not  to  lend  name. 

82  290,  291,  2f)3, 

294 Qualincations  of  stenograpliers. 

.S3  pt.  14.    24,    295- 

297,  .301. . .   General  duties  of  stenographers. 

84  292,  298.  299 

(c) Preservation  of  stenographic  minutes. 

85  300 Stenographic  minutes  to  he  written  out. 

86  303 Furnishing  copies  of  proceedings. 

87  304 Assistant  stenographers. 

80  pt.  101.  1.^,  159. 

264.    280, 

281 Appellate  division  clerks. 

90  251 Clerks  in  New  York  coimty. 

91  160,  199.  365, 

366, Criers  of  courts  of  record. 

92  406 Sheriff  or  constable  as  crier. 

9.3  30 Seals  of  former  superior  city  courts. 

94  167.  200.  381, 

386 Interpreters  In  Kings  and  Quwns  counties. 

95  pt.  168,200 Attendants  in   Kings,  Queens  and  Richmond 

counties. 

96  230.  349.  351. 

354 Duties  of  attendants  in  Kings,   Queens  and 

Richmond  counties. 

97  160,  170.  201, 

231-233. 

279,     403, 

405 Court  officers  In  certain  counties. 

(a)  Section  51  of  the  Code  of  Civil  Procedure  was  not  expressly  repealed  by 
the  Judiciary  Law  but  the  whole  section  has  been  embodied  in  Judiciary  Law. 
lection  19. 

(b)  Section  68  of  the  Code  of  Civil  Procetlure  Is  only  partly  repealed  by 
Judiciary  Law.  but  the  whole  section  has  l)een  embo<iie<l  in  Judiciary  Law, 
wctkMis  88  and  476. 

(c)  PortloQ  of  section  84  of  the  Code  has  been  transferred  to  section  302  of 
the  Judicial^  Law.— Ko. 
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98  343 Attendants  In  certain  counties. 

99  407 Deputy  sheriff  must  attend  court. 

104  400 Sheriff  may  comnvmd  power  of  county. 

105  401 Cert  i Heat  ion  of  persons  resisting  mandate. 

193  51,  53     Court  of  appeals;  rules. 

196  64 Court  of  apjjeals;  terms. 

107  54 Court  of  api)eal8:  terms. 

198  57 Court  of  appeals;  appointment  of  offioers. 

199  62,  256 Court  of  appeals;  cierk. 

200  257,  258 Court  of  appeals;  deputy,  clerk. 

201  257,  258 Court  of  appeals;  clerk. 

232                   58,  259,  262..  Court  of  appeals;  judges'  clerks. 
203  pt  55 Court  of  appeals;  judges'  offices. 

209  800(a) State  reporter;  reporter  of  court  of  appeals. 

210  60.  61,  431 . .   State  reporter;  duty. 

211  433 Publication  of  reports  of  court  of  appeals. 

212  pt.  435 Copyright  of  reports  of  court  of  appeals. 

214  432 Unreported  decislon-s  of  court  of  appeals. 

215  432 State  reporter;  expiration  of  term. 

216  256,  434 Unreported  opinions  of  court  of  apix'aJs. 

219  70 Appellate  division;  departments. 

220  pt.  71,  72,  77,  81, 

82,  85,  90..   Apfiellate  division;  organization,  location  and 
ix)wers. 

221  101,  106,  109, 

111,267.268, 
270.  271,307, 

347 Appellate    division;    clerks,    attendants    and 

stenographers. 

222  73 Appellate  division;  revocation  of  designations. 

223  72 Apijellate  division;  designations  to  be  filed. 

225  78 Appellate  division;  terms. 

226  pt.  79 Appellate  division;  appointment  of  ternw. 

228  80 Apiiellate  division;    associate  Justice  to  pre. 

side  in  certain  cases. 

229  pt.  148 Holding  special  and  trial  terms. 

2.30  81 Appellate    division;    justices  necessary  to  a 

decision. 

232  84,    96.    148^ 

1.50,  264(b)     Supreme  court:  appointment  of  terms. 

233  pt.  151 Supremo  court ;  publication  of  appointments. 

234  79,  1.53 Extraordinary  terms  of  appellate  division  and 

supreme  court. 

235  pt.  155 Supreme  court  justices  In  Erie  county. 

237  86 Designation  of  trial  justices  in  certain  cases. 

238  152 Place  of  holding  special  and  trial  terms. 

239  pt.  148,  276.  364. 

404 Special  terms  at  chambers. 

r24l](c)  0 

242  89,   264.   342. 

402 Appellate  division;  oflRcera  attending. 

(a)  Section  209  of  the  Code  is  repealed  by  the  Judiciary  Law,  because 
covered  by  Judiciary  Law,  section  430. 

(b)  The  last  three  sentences  of  section  232  of  the  Co<le  relating  to  seals  for 
the  appellate  division  have  been  omitted,  as  the  matter  Is  covered  by  the 
Judiciary  I^aw,  .«iecflon  28,  which  continues  the  seals  of  all  courts  of  recorrl, 
and  .«?er»lon  29.  which  ijrovid*  s  for  rcplaciner  se:ils  wlien  lost  or  destrt)yed. 

(c)  S<'ction  241  of  the  Code  wis  aclually  n^i)ea|ed  by  the  Judiciary  Law, 
geci  ion  800,  but  does  not  seem  lo  have  been  transferred  to  the  Judiciary 
Law. — Ed. 
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243 

244 

245 

246 

247 

248 

249  pt. 

2.'i0 

2^ 

Z^o 

2o« 

257 

258 

250 

200 

262 

S-VSpt. 
3.'*6  pt. 
Xi7 

3.W  pt. 
359 


340  pt. 

361 

061  pt. 

P77pt. 
1007  pt. 
1027 
1028 
1029 

1030 
1031 
1032 

la^? 

1034 
1035 

iai6 

1037 
lOTiS 
1039 


1040 
1041  pt. 
1042 

1043 

1044 
1045 
1046 
1047 
1048 


342,  402 Fees  of  ofllcers  attending  term  of  appellate 

division. 

90 Supreme  court  reporter;  appointment. 

91 Supreme  court  reporter;  special  meetini?  for 

appointment. 
92.   264,   437, 

439-441 . . .  Supreme  court  reporter;  duties. 

442,  443 Supreme  court  reporter;  publication  of  reports. 

264,  438 Papers  for  use  of  supreme  court  reporter. 

444 Supreme  court  reporter;  copjTigbt  of  reports. 

445. . . , Supreme  court  reporter;  compensation 

161, 309, 316. .  Stenofcraphers  in  Kings  county. 

312 Assistant  stenographer  in  Kings  county. 

161, 309 SteuographerR  In  second  and  ninth  districts; 

appointment. 
316 Stenographers  in  second  and  ninth  districts; 

salaries. 
161,309,313..   Stenographers    for   certain    Judicial    districts: 

appointment  and  salaries. 
313 Stenographers    in    certain    Judicial    districts; 

payment  of  salaries. 
164, 314 Stenographers    in    certain    judicial    districts; 

expenses. 

162,  163 Temporary  stenographers. 

190, 191 Terms  of  county  court. 

192 Appointment  of  terms  of  county  court. 

533,  541 Jurors  for  county  court. 

197 County  court  stenographers. 

196,  107,  285, 

318,319 County    court    stenographers   in    Kings    and 

Queens  countio:;. 
198,  382-385. .  County  court  interpreters  in  Kings  county. 

197,  318,  319. .  County  court  stenographers  in  certain  counties. 
2.55 Clerics  to  search  files  and  make  transcripts. 

83 Power  of  appellate  division  as  to  calendars. 

305 Apportionment  of  stenographers'  salaries. 

502 Qtulifications  of  trial  jurors. 

502 Qualifications  of  trial  Jurors. 

503 Certain  public  officers  disqualified  to  serve  as 

jurors. 

546 Exemption  from  jury  duty. 

547,  548 Evidence  of  exemption. 

550 Discharged,  when  not  qualified  or  exempt. 

544 Persons  excused  from  serving. 

590,   600,  680. 

687 Certain  public  officiaLs  disqualified. 

600 Jury  iist.s. 

501 Names  to  he  taken  from  assessment  rolls. 

505 Duplicate  jury  iist.s  to  be  made  and  filed. 

608 County  clerk  to  make  and  deposit  ballots. 

509-612 County  clerk  to  destroy  old  ballots  and  notify 

town  clerk  in  case  of  failure  to  receive  Jury 

lists. 

506 Jurors  to  serve  three  years. 

507 Application  of  provisions  to  cities. 

513,   528.   543, 

545 Drawing  of  jurors. 

514 Notice  of  drawing. 

26,  51.*; Officers  to  alt'*n«l  drawing. 

516 Officers  to  att»»nd  on  adjourne<l  day. 

517 Certain  officers  required  to  l>e  present  at  drawing. 

618-520 Mo<|p  of  drawing. 

636 Sheriff  must  notify  Jurors. 
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1040 
1050 
1051 

1052 

1)53 

1054 

1  )55  pt. 

1)58 

1057 

1J58 

1059 
1030 
1031 
1062 

1072 
1073 
1074 
1075 
1076 
1077 

1078 

1079 
1080 
lOSl 
1082 
1U83 
1084 
1085 
1086 
1087 
1088 
1089 

1090 

1091 
1092 
1093 
1094 
1095 
1096 
I.i97 
1098 
1099 
1 100 
liOl 
1102 

1103 
1104 
1105 
1106 
1107 


504 Jury  lists  muHt  be  furnished  applicants. 

521,  522 Matter  of  keeping  jurors'  names. 

523 Jurors  who  have  served  must  be  drawn  again 

when  other  lists  exhausted. 

524 Third  jury  box. 

525 Destruction  of  old  ballots  in  third  box. 

526 Drawing  from  third  box. 

637 Sheriff  must  notify  jurors  from  third  box. 

527 Drawing  of  additional  jurors. 

529.  530 Proceedings  on  drawing  additional  jurors. 

513.   528.    543, 

545,  565.  . . .   Drawing  of  additional  jurors. 
531,  532,  538. .    Additional  jurors  drawn  during  term. 

539,  542 Attendance  of  jurors  at  county  court. 

535 Powers  of  deputy  county  clerk  as  to  jurors. 

590,680 Application  of  provisions  to  New  York  and 

Kings  counties. 

551 Fine  of  iuror  for  non-attendance. 

652,  5'>3 Fine  of  juror  for  non-attendance. 

654 Finr*  for  non-attendance  at  trial  term. 

555,  556 Duty  of  clerk  and  .sheriff. 

557 ]*roceedin[rs  on  order  to  show  cause. 

558 Discontinuance  of  proceedings  against  delin- 

cpient  juror. 

590,  680 Application  of  provisions  to  New  York  and 

Klnirs  counties. 

598 Qualification  of  trial  juror;  New  York. 

599 Qualification  of  trial  juror:  New  York. 

635 Persons  exempt  in  New  York. 

636 Kvidence  of  exemption  In  New^  York. 

637 Duty  of  military  ofTicefs. 

549.  641-644.  .   Jury  year.  ,    ^^       ,^    , 

630,  647 Jurors  excused  m  New  \ork. 

608.  616,  631. .   Jurors  excused  in  New  York. 

632,  633 Duty  of  juror  applying  to  be  excused. 

645 Services  in  court  not  of  record  as  an  excuse. 

634 Werk  to  make  return  to  commissioner   after 

term. 

591.  592.   595, 

601,  638,  640  Duty  of  commissioner  in  New  York. 

693,  594 .Assistants  to  commi.ssioner. 

602 Public  officers  must  aid  commissioner. 

800(a) Payment  of  expenses  of  commissioner's  office. 

597,  639 Preparation  of  lists  of  jurors  in  New  York. 

603 Failure  to  testify  as  to  liability  to  serve. 

604 GommisKioner  to  return  the  lists  to  county  clerk. 

606.  607 Oommissioner  to  make  and  deposit  b^kiiots. 

610 Number  of  jurors  to  be  drawn. 

612 Officers  to  attend  drawing. 

611 Notice  of  drawinfr. 

613 Officers  attending  on  adjourned  day. 

614 Jury  must   not   be  drawn  on  adjourned  day 

unless  officers  attend.  ,^    , 

615.  617 Mode  of  drawing  jurors  In  New  York. 

618 Drawing  where  term  consists  of  parts. 

623 Commissioner  to  notify  jurors. 

619,  624,  625. .    Commissioner  to  notify  jurors. 

628,  629 Procee<iiiigs  wlien  less  than  majority  of  persons 

drawn  are  notified. 


(a)  Section  1093  of  the  Code  is  repealed  by  Judiciary  Law  l)ecause  super- 
seled  by  L.  1901,  ch.  602,  section  1.— Kd. 
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1108  621  •     622»   626, 

027 Drawing  of  additional  Jurors. 

I  iQQ  B40.  049 Fine  for  non-attendance. 

JtYo  e4S Arrest  for  failure  to  attend. 

{ ,  t ,  HOO  (a >  -  - Jurors  for  district  courts. 

1112  S>5.  000,620..  Sheriffs  jury. 

i , ,  :|  AAO— Odd Remittini;  and  enforcing  jurj*^  fines. 

\\\t  6aO--Oe3 Uncollected  lines. 

ff!i  AAA Commissioner    to   receive   fines   and    accoimt 

iii»  o«-«.                              therefor. 

. ,  ,Q  AA5— GOT CJorporation  counsel  to  prosecute. 

JfiT  .5»0 Persons  required  to  furnish  information; 

ffsi  OHb'     Qualification  of  jurors  in  Kings  county. 

if^r  720 '  ' Exemption  in  Kings  county. 

f  Jfi  721  '  722 Evidence  of  exemption. 

1129  714',   713 Jury  service. 

1  i5J  710        Jurors  excused. 

*fxV  71  H-"  710 Return  by  clerk  after  adjournment  of  term. 

A*ii  ftSd— 690 

1132  723  .VTT/. .  .*  Selection  of  trial  jurors. 

-    _„  aS2     0^3 Cominissioner  to  collect  fce^  for  county. 

tt^  unriVb  )    Expenses  of  commissioner. 

?f 3-  Sol     el>2 Selection  of  jurors. 

J^^  SS3'   Od4 Commissioner  to  publish  notice  of  list. 

*  J^  S^'  Commissiomr  to  jjrepare  list  and  file  transcript. 

iJ3i  So*  bos Supplenuntal  lists. 

1  *3»  Xot'  Commissioner  to  make  and  deposit  ballots. 

1139  Sm  '  760 Officers  to  attend  drawing. 

1140  S^'  Proceedings  prtliminary  to  drawing. 

1141  iJJ*  -  ■  -  " Moile  of  drawing. 

1142  i.^^ '  '  '  '. Certificate  to  be  made  and  boxes  sealed. 

1143  ^Si  '  '  ' Subsequent  drawings. 

1144  T03'  '  ' i'roceedings  when  iirst  box  exhausted. 

1145  —ri^  *  70« Commissioner  to  notify  juror. 

114»  XYo     717.  725..    Notification  of  jurors. 

1147  ^11'  Commissioner  to  make  return  of  jurors  notified. 

1148  XAi  -  Yi2\ Additional  jurors. 

1149  -TO a!   713 Jurors  in  certain  si^ecial  proceedings. 

1150  oS"  Compensation  to  judges  attending  drawing. 

1151  TsS*  '  '     Fine  for  non-attendance. 

1152  'tSr'  '  '  ' Arrest  for  non-attendance. 

1153  ^^7—720 Commissioner  to  notify  jurors  fined  to  appear. 

1 154  ^T^n     73 1 Commissioner  to  collect  jury  fines. 

1155  ni^THS Fines  not  collecied  to  be  docketed. 

1156  '^     '      Discharge  of  lien  create<l  by  docket. 

1157  ijaS'  ASid Commissioner  to  report  and  pay  over  money. 

1162  5to*  Fine  of  trial  juror  for  non-attendance  in  si>ecial 

1195  d&v.  -  -                         proceeding. 

erxfo  ..--,...   Fine  for  neglect   or  misconduct  of  officer  in 

1190  dc^^-  •  •  -                      charge  of  jury  from  special  proceeding. 

f^^^  Notice  of  fine  in  special  proceeding. 

1197  22o'  '  '  ' Special  return  of  <lelinquency  and  fine  to  county 

1198  ^O^-  '  •  '  pourt. 

_^-5,     A04 Collection  or  remission  of  fine. 

1199  S22*  Contempt  proceedings;  application. 

22^6  ^^^^1^— 

■ TTTi   ^t  tli«  Code  is  repealed  by  the  Judiciary  Law  because  cov- 

(a)  Seotlon  1 1  *  *^j_,x^  act  (L.  1902.  ch.  580.  .section  233). 

Med  by  MiinlcipfA^    of   the  Code  is  repealed  by  the  Judiciary  Law  because 

(b)  aection    }^^^qo2.  <*•  ^^^  section  6.— Ed. 
«iperBeded  by  l^   *»^  ^ 
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2267  765 Contempt  proceedings;  summary  punishment. 

2268  756 (Contempt  proceedings;  warrant  without  notice. 

2269  767 Contempt  pi-oceedings;  order  to  show  cause  or- 

warrant  to  attach. 

2270  758 Contempt    proceedings;   notice   to  delinquent 

officer. 

2271  757 Contempt  proceeciings;  orders  grante<i  out  of 

court. 

2272  759 Contempt  proceedings;  contempt  before  referee. 

2273  760-762 Contempt  proct'cdings;  effect  of  order  and  war- 

rant. 

2274  763 Contempt  proceedings;  affidavit  and  warrant  to 

be  Korvod  on  accused. 

2275  764 Contempt  proceedings;  undertaking. 

2276  765 Contempt  procowlings;  exenitlon  of  warrant. 

2277  766 Contempt    ptocfwlings;   undertaking  for  dis- 

charge. 

2278  767 Contempt  proc(»ediiiga:  habeas  corpus. 

2279  768 Contempt  proceed inps;  sheriff  to  file  undertak- 

ing. 

2280  769 Contempt  proceedings;  interrogatories. 

2281  770 Contempt    proceniings;   linal   order  directing 

punishment. 

2282  771 Contempt  proceedings;  punishment  on  return 

of  habeas  corpus. 

2283  772 Contempt  proceedings;  punishment  on  return 

of  o-der  to  show  cause. 

2284  773 Contempt  proceedings;  amount  of  fine. 

2285  774 Contempt  proceedings;  length  of  imprisonnient. 

2286  775 Contempt  proceedings;  release  of  onender. 

2287  776 Contempt  proceedings;  indictment  of  offender. 

2288  777 Contempt   proceedings:  proceedings  when  ac- 

cused does  not  appear. 

2289  778 Contempt  proceedings;  prosecution  of  under- 

taking. 

2290  779 Contempt  proceedings;  prasecution  of  under- 

taking in  name  of  i>  ople. 

2291  780 Contempt  procee<lings;  .sheriff  liable  for  taking 

insulliclent  sureties. 

2292  781 Contempt    proce<^dings;    misconduct    at    trial 

term. 

2293  790 Collection  of  fine;  sc}ie<lule  of  fines  Imposetl. 

2294  791 Collection  of  fine;  warrant. 

2295  791 Collection   of  fine;  warrant   when  delinquent 

non-resident  of  county. 

2296  792 Collection  of  fine;  execution  of  warrant. 

2297  793 Collection  of  fine;  return  of  warrant. 

2298  794 Collection  of  fine;  proceedings  if  fine  not  col- 

lected. 

2299  795 Collection  of  fine;  contents  of  .schedule  annexed 

to  warrant. 

2300  796 Collection  of  fine;  liability  of  sheriff  for  orals. 

sion  of  duty. 

2301  797 Collection  of  fine;  special  provisions  for  coUecv 

lection. 

2417  pt  254 Change  of  name;  reports  of  names  changed. 

2529  472 Attorney  who  is  surrogate's  father  or  son  pro- 

hibltefl  from  practicing  before  him. 

8280  pt.  252 Fees  of  clerks  and  oflicei?i. 

3283  256 Clerk  of  court  of  appeals  nuist  account  for  fiws. 

3303  253 Clerk's  fees  upon  naturalization. 

Zlii 
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LIEN  LAW 

1737  206 Action  to  foreclose  lien  on  chattel. 

1738  207 Warrant  to  seize  chattel  and  proceedings  there- 

upon. 

1739  208 Judgment  in  action  to  foreclose  lien  on  chat  tt^l. 

1740  20^ Action  to  foreclose  lien  on  chattel  in  inferior 

court. 

1741  210 Application  of  sections. 

3.398  40 Mechanics'  Hens;  construction. 

3300  41 Mechanics'  liens;  enforcement. 

3400  42 Mechanics'  liens;  enforcement  of  lien  for  public 

improvement. 

3401  43 Mechanics'  liens;  action  in  court  of  record. 

3402  44 Mechanics*  liens;  parties. 

3403  45 Mechanics'  liens;  equities  to  be  determined. 

3404  46 Mechanics'  liens;  action  in  court  not  of  record. 

3406  47 Mechanics'  liens;  Fervice  of  summons. 

3406  48 Mechanics'  liens;  answt>r;  Judgment  by  default 

3407  40 Mechanics'  liens;  trial  and  judgment. 

3408  50 Mechanics'  liens;  execution. 

3409  51 M(>chanics'  liens;  appeals. 

3410  52 Mechanics'  Hens',  transcripts  of  judgments. 

3411  53 Mechanics'  liens;  casts  and  disbursements. 

3412  54 Mechanics'  lieiLs;  judgment  in  ca.se  of  failure  to 

establisli  lien. 

3413  65 Mechanics'  liens;  payment  into  court. 

3414  66 Mechanics'  Hens;  preference  over  contractors. 

341^  67 Mechanics'  Hens;  terms  of  judgment. 

3416  58 Mechanics'  liens;  judgment  for  deficiency. 

3417  59 Mechanics'  Hens;  varating  lien. 

3418  60 Mechanics'  lierLs;  judgment  in  action  on  account 

of  public  improvement. 

3419  61 Mechanics'  liens;  juilgment  in  action  to  fore- 

close lien  on  proiH-rty  of  miiroad. 
3419-bis(a)        85 Lien  on  vt^ssel;  eiifurcenunt. 

3420  86 Lien  on  vessel;  application  for  Hurrant. 

3421  87 Lien  on  vessel ;  underluking. 

3422  88 Lien  on  ve»»'l ;  execution  of  warrant. 

3423  89 IJen  on  vessel ;  order  to  show  cause. 

3424  90 Lien  on   vessel;  notice  to  be  published  and 

served. 

3425  01 Lien  on  vessel ;  trial. 

.3420  92 Lien  on  vessel ;  ordtT  of  sale. 

3427  03 Lien  on  vessel ;  sale  and  proceeds. 

3428  94 Lien  on  vessel ;  nut  ice  of  flistribution. 

3420  95 Lien  on  vessel ;  liens  for  which  no  warrants  are 

issued. 

3430  96 IJen  on  vessel;  contested  claims. 

34.31  97 Lien  on  ve.ssel ;  trial  of  issues  and  appeaL 

3432  98 Lien  on  vessel ;  dist  ribnt  ion  of  proceeds. 

3433  99 Lien  on  vessel;  paynu  nl  of  uncontested  claims 

3434  too IJen  on  vessel;  distribution  of  surplus. 

3435  101 IJen  on  vessel ;  applicut  ion  for  discharge  of  w.ir. 

rant. 

1430  102 Lien  on   vesst^I;   undertaking   to   accor^pan.> 

application. 

la)  Z«.  1897.  ch.  419,  which  added  titles  HI  and  IV  to  the  Code,  ended 
mUX  title  III  with  section  3410  and  began  title  IV  with  a  section  3419.— £d 
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3437  103 Tiien  on  vessel;  discharge  of  warrant. 

3438  104 Lien  on  vessel;  action  on  undertaking. 

3439  105 Lien  on  vessel;  costs  of  proceedings. 

3440  106 Lien  on  vessel;  sherilT  must  return  warrant. 

3441  107 Lien  on  vessel;  discharge  of  lien  before  issue 

of  warrant. 

\ 


MILITARY  LAW 

107  321  (a) Governor  may  order  out  militia. 

PENAL  LAW 

ri.3i:b)         

32  1790 Liquors  not  to  be  sold  in  courthouse 

33  1790 Penalty  for  selling  liquors  in  courthouse. 

63  271 None  but  attorneys  to  practice  in  New  York 

city. 

64  272,  lS77(c)..   Penalty  for  practicing  in  New  York  contrary 

to  last  section. 

70  273 Punishment  of  attorney  for  deceit. 

71  273 Punishment  for  wilfnl  delay  of  action. 

73  274 Attorneys  not  to  buy  claims. 

74  274 Attorneys    prohibited    from    making    certain 

loann. 

75  274 Penalty  for  violation  of  last  two  sections. 

76  275 Limitation  of  last  three  sections. 

77  276 Application  of  preceding  sections. 

78  278 Partner    of   di.strict    attorney   not    to   defend 

prosecutions. 

79  278 Attonif'y    not    to  defend   when  he  has  bnen 

piilillc  prosecutor. 

80  278 Penalty  for  violation  of  last  two  sections. 

81  2/9 Limitation  of  preceding  sections. 

106  2.y)  1(d) Ilof iisal  to  assist  sheriff. 

125(e)  1876 Violations    by    sheriff    of    certain    provisions 

relating  to  prisoners. 

130  1791 Penalty  for  bringing  liquor  into  Jails. 

[159](f)  

334  1034 Misconduct  of  interpreters  in  New  York  city. 

851  1022 Swearing  falsely  In  any  form,  ix*rjury. 

961  pt.  1S751K) Penalty  for  neglecting  to  make  transcripts  or 

for  making  false  certificates. 

1 120  1232 IVnalty  for  physician  giving  false  certificate. 

1 122  1235 Krihery  of  ofllcer  by  Juror. 

fa)  S^Ttion  107  of  the  Code  is  repealtnl  by  the  Military  Tjiw,  because  supiT 
se<led  by  L.  1898,  rh.  212,  s«»ction  86,  wliich  was  likewise  repealed  by  Military 
Law  (L.  1909,  ch.  41). 

(b)  Section  13  of  the  Co<le  was  also  repealed  by  the  Penal  Law  and  trans- 
ferred to  st»ctlon  602  thereof.     Station  13  related  to  indictment  for  contempt. 

(c)  St»e  Penal  Law,  section  1S76,  instead  of  section  1877. 

(d )  Section  106  of  the  Code  is  repeale<l  by  Penal  Law,  section  250 1,  because 
covered  by  Penal  Iaw,  section  1848. 

(e)  Section  125  of  the  Code  is  only  partly  repealed  by  Penal  Law;  but  see 
Penal  Law.  section  1875,  instead  of  1876.  Section  1876  embodies  the  whole 
of  Code,  section  125. 

(f)  Section  159  of  the  C5ode.  relating  to  connivance  at  escape  by  skieriff, 
was  also  repealed  by  the  Penal  Iaw  and  tnmsterred  to  section  ia39  thereof. 

(g)  See  Penal  Law,  section  1874.  i  'stead  of  section  1875. — E  * 

X.Mv 


TABLE  3 


Cbde 

Section 


Law 
Section 


Subject 


1123  1235 Oflftcer  accepting  bribes. 

1124  1235 Penalty  for  concealing  offer  to  take  bribe. 

1 125  1233 False  swearing,  perjury. 

1 158  1234 Commissioner  omitting  name;  felony. 

1 159  1234 Commissioner's  wilful  neglect ;  misdemeanor. 

1 160  1236 False  information;  misdemeanor. 

1181  1232 Physician  giving  false  certificate. 

11»3  375 Penalty  when  juror  takes  gift. 

1 194  377 Penalty  for  embracery. 

PERSONAL  PROPERTY  LAW 

1909  41 Rights  of  transferee  of  claim  or  demand. 

1910  41 Transfer  of  claim. 

1912  41 Assignment  of  judgment. 

PRISON  LAW 

1 13  340 Charges  by  sherifT  for  food  prohibited. 

1 14  341-. Gratuities  to  Sheriff  prohibited. 

115  342 Rates  of  charges  against  persons  arrested. 

116  343 Prisoner  kept  in  house. 

117  344 Chargiis  for  rent  in  prison  prohibited. 

r|^lr^\  , . — - 

122  347 Either  of  several  jails  may  be  used. 

123  345 Civil  and  criminal  prisoners  to  \ye.  kept  separftta 

124  346 Males  and  females  to  Ik?  kept  separate. 

126  34S Jail  physician. 

127  pt 355 Removal  of  sick  prisoner. 

128  349 Sale  of  liquor  in  jaii. 

129  350 Permit  to  bring  liquor  into  jail. 

135  351 Designation  when  jail  unfit. 

136  352 Annul m<*nt  of  designation. 

137  353 . Designation  of  jail  in  contiguous-*  county. 

143  354 Removal  of  prisoners  in  case  of  fire. 

144  3.56 Certain  officers  may  make  designations  of  Jails. 

145  357 Jail  liberties. 

146  3.58 Jail  liberties. 

147  3.'>9 Laying  out  jail  liberties. 

148  360 Resolution    establishing    Jail    liberties    to    be 

posted. 

2219  390 Care  of  prisoner's  proiKTty;  application. 

2220  391 Care  of  prisoner's  proficrty ;  who  may  apply. 

2221  392 Care    of    prisoner's    property;    creditor    must 

relinquish  security. 

2222  393 Care  of  prisoner's  property:  petition. 

2223  394 Care  of  prisoner's  property;  copy  of  sentence 

and  affidavit. 

2224  395 Care   of  prisoner's    property;   proceedmgs  on 

presentation  of  papers. 

2225  396 Care   of  prisoner's   property;   proceedings  on 

return  of  order. 

2226  397 Care  of  prisoner's  property;  order  appointing 

trustee. 

2227  398 Care  of  prisoner's  property;  removal  of  trustee. 

2228  399 Care  of  prisoner's  property;  distribution   of 

property. 

(b)  Section  120  of  the  Code,  relating  to  jail  in  New  York  city,  was  also 
icpnUed  by  the  Prison  Law  and  transferred  to  section  420  thereof. — £o. 

xlv 


f 


TABLE  3 


Ckxie 
Section 


Section 


Subject 


2229  400 Ctire  of  prisoner's  property;  property  to  be 

delivered  to  prisoner  on  rfiscnarRe. 

2230  401 Care   of   prisoner's   property;   application   of 

article. 

PUBLIC  OFFICERS  LAW 

961  pt.  06 Persons  having  custody  of  papers  in  public 

office  to  search  files  and  make  transcripts. 
2471-a  80 Delivery  of  public  books  and  papers. 

3280  pt.  67 Fees  of  public  officers. 

3281  67 Fees  of  public  officers. 

3282  67 Fees  of  public  officers. 

3286  70 Accounting  for  fees  generally. 

3289                  69 Fee  for  administering  certain  official  oaths  pro- 
hibited. 
3291                  68 Allowance  of  additional  fees  and  expenses. 

STATE  FINANCE  LAW 

20  pt.  46 Expense  of  printing  calendars  for  appellate 

division  to  be  state  charge. 

39  pt.  46 Expense  of  certain  court  notices  to  be  state 

cliarge. 

226  pt.  46 Expense  of  publication  of  terms  of  appellate 

ciivision  to  be  state  charge. 

233  pt.  46 Expense  of  publication  of  terms  of  supreme 

court  to  be  state  charge. 

744  pt,  4 Comptroller's  supervision  of  funds  paid  into 

court. 

8295  46 Comptroller  to  audit  and  pay  certain  fees  and 

charges. 
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CONSTITUTION  OF  NEW  YORK 
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CONSTITUTION 


OF 


THE   STATE   OF   NEW   YORK 

ADOPTED   NOVEMBER   6,    1894, 


PREAMBLE. 

We,  the  people  of  the  State  of  New  York,  grateful  to  Almighty 
God  for  our  freedom,  in  order  to  secure  its  blessings,  do  establish 
this  Gonstitntion. 

articIjE:  first. 

See     1.  PersoQB  not  to  be  disfranchised. 

2.  Trial  by  jury. 

3.  Freedom  of  worship;  religious  liberty. 

4.  Habeas  corpus. 

ft.  Excessive  bail  and  fines. 

6.  Bill  of  rights. 

7.  Compensation   for  taking  prirate   property;   prlrate   roads;   drainage 

of  agrfcnitnral  lands. 

5.  Freedom  of  speech  and  press;  criminal  prosocntlons  for  libel. 

9.  Right  to  assemble  and  petition;  dlTorces;  lotteries,   pool-selling  and 
gambling,  laws  to  prevent. 

10.  EM^heats. 

11.  Feudal  tennres  abolished. 

12.  Allodial  tenures. 

13.  Leases  of  agricultural  lands. 

14.  Fines  and  quarter-sales  abolished. 

15.  Porcbase  of  lands  from  Indians. 

16.  Common  law  and  acts  of  the  colonial  snd  state  legislatures. 

17.  Grants  of  land  made  by  the  king  of  Great  Britain  since  1775;  prior 

grants. 
18l  Damages  for  Inlnrles  causing  death. 

I  1.  Persona  not  to  be  disfranchised. 

No  member  of  this-  State  shall  be  disfranchised,  or  dt»pnved  of 
sny  of  the  rights  or  pririleges  secured  to  any  citizen  thereof, 
imleaB  by  tbe  law  of  the  land,  or  the  judgment  of  his  peers. 

Obost.    18M,  art.  I,  |  1. 

f  S.  Trial  by  Sitry. 

The  trial  by  jury  in  all  cases  in  which  it  has  been  heretofore 
med  shall  remain  inviolate  forever;  bnt  n  jury  trial  may  be 
waired  by  the  parties  in  all  civil  cases  in  the  manner  tc  be*  pre- 
scribed  by  law.  ^ 

Cowt.    IMft,  trt.  I,  f  3. 
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18  3-7  CONSTITUTION  OF  NEW  YORK.  Art.  J 

I  3.  Freetloni  of  i^'ornlilp)   rellarlona  liberty. 

The  free  exercise  and  enjoyment  of  religious  profession  and 
worship,  without  discrimination  or  preference,  shall  forever  be 
allowed  in  this  State  to  all  mankind;  and  no  person  shall  be  ren- 
dered incompetent  to  be  a  witBesfc  pa  accoti^t  tf  his  opinions 
on  matters  of  religious  belief;  but  the  liberty  of  conscience 
hereby  secured  shall  not  be  so  construed  as  to  excuse  acts  of 
HcentiousnesvS,  or  justify  practices  inconsistent  with  the  peace 
or  safety  of  this  State. 

Const.    3846.  art.  I.  |  3.  ,  .    . 

•  .    .  Mil 

I  4.  Habeas  cor  pun. 

The  privilege  of  the  writ  of  habeas  corpus  shall  not  be  sus- 
pended, unless  when,  in  cases  of  rebellion  pr  inyavioii,  the  public 
safety  may  require  its  suspension. 

Const.    1846,  art.  I.  |  4. 

I  5.  Ezcesalve  ball  and  flnen. 

Exces&ive  bail  shall  not  be  required  nor  exce38ive  fines  im- 
posed, nor  shall  cruel  and  unu&ual  punishments  be  inflicted,  nor 
shall  witnesses  be  unreasonably  detained. 

Const.    1846,  art.  I,  S  6. 

I  6.  Bill  of  riffhts. 

No  person  siiitll  be  held  to  answer  for  a  capital  or  otherwise 
Infamous  crime  (except  in  cases  of  impeachment,  and  in  cases 
of  militia  when  in  actual  service,  and  the  laud  and  naval  forces 
in  time  of  war,  or  which  this  State  may  keep  with  the  consent 
of  Congress  in  time  of  peace,  and  in  cases  of  petit  larceny^  under 
the  regulation  of  the  Legisrlature),  uuleRs  on  presentment  or  in- 
dictment of  a  grand  jury,  and  in  any  trial  in  any  court  whatever 
the  party  accused  shall  be  allowed  to  appear  and  defend  in  per- 
son and  with  counsel  as  in  civil  actions.  No  person  shall  be 
subject  to  be  twice  put  in  jeonardy  for  the  same  offense;  nor  shall 
he  be  compelled  in  any  criminal  case  to  be  a  witness  against  him- 
self; nor  be  deprived  of  life,  liberty  or  property  without  due 
process  of  law;  nor  shall  private  property  be  taken  for  public 
use,  without  just  compensation. 

Const.    1846,  art.  I,  |  6. 

I  7.  Compensation  for  takinir  ]irlvat«  property |  private 
roadsi  dralnaire  of  narrienltnrnl  landn. 

When  private  property  shall  be  taken  for  any  pnbtic'uee,  the 
compensation  to  be  made  therefor,  when  auch  compenBation  is 
not  made  by  the  State,  shall  be  ascertained  by  a  jury,  or  by  not 
less  than  tjiree  commissioners  appointed  by  a  cowtt  of  reeord, 
as  shall  be  pescribed  by  law.  Private  roads  may  b*  opened-  in 
the  manner  to  be  presr-ribed  by  law;  but  in  every  case  the  neces- 
sity of  the  road  and  the  amount  of  all  damace  to-  be  sustained 
by  the  opening  thereof  shall  be  first  determined  by  a  jury  of 
freeholders,  and  such  amount,  together  with  the  expenses  6f  the 
proceeding,  shall,  be  paid  by  the  person  to  be  benefited.  Oeneval 
i*W8  may  be  passed  permitting  the  owners  or  occupants  of  agri- 
cultural lands  to  construct  and  maintain  for  the  dntiMfe  tlitrao^ 
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nccoacary   drains^  ditches  and  dykes  upon  the  lands  of  others, 
mder   proper  restrictions  and   with  just  compensation,   but  no 
special  laws  &^all  be  enacted  for  such  purposes. 
1846,  art.  I,  f  7. 


I  8.  T*reedoni  of  speech  and  press;  criminal  prosecu- 
ttova  for  libel. 

Every  citizen  may  freeiy  speak,  write  and  publish  his  senti- 
ments on  all  subjects,  being  responsnble  for  the  abuse  of  that 
right;  and  no  law  s^II  be  passed  to  restrain  or  abridge  the 
liberty  of  speech  or  of  the  press.  In  all  criminal  proseciitions 
or  indictments  for  libels,  the  truth  may  be  given  in  evidence  to 
the  jury;  and  if  it  shall  appear  to  the  jury  that  the  matter 
charged  as  libelous  is  true,  and  was  published  with  good  motives 
and  for  justifiable  ends,  the  partfy  shaH  be  acquitted;  and  the 
jnry  shall  have  the  right  to  determine  the  law  and  the  fact. 

1846.  art.  T.  |  8. 


I  •.  Kiorlit  to  aoMemble  and  petltfoni  dlTorcesi  lotteries, 
pool-ocUlmir  and  ffambllnar,  la^fra  to  prevent. 

No  law  shaU  be  passed  abridging  the  right  of  the  people  peace* 
ably  to  assemble  and  to  petition  the  goveniment,  or  any  de- 
partment thereof;  nor  shall  any  divorce  be  granted  otherwise  than 
by  dae  jodictal  proceedings;  nor  shall  any  lottery  or  the  sale  of 
lottery  tickets^  pool-selling,  book-making,  or  any  other  kind  of 
gambling  hereafter  be  authorized  or  allowed  within  this  State; 
and  the  Legislature  shall  pass  appropriate  laws  to  prevent  offenses 
against  any  of  the  provisions  of  this  section. 
1846,  art.  I,  |  10. 


I  lO.  Baebeats. 

The  people  of  this  State,  in  their  right  of  sovereignty,  are 
deemed  to  possess  the  original  and  ultimate  property  in  and  to 
all  lands  within  the  jurisdiction  of  the  State;  and  all  lands  the 
title  to  which  shall  fail,  from  a  defect  of  heirs,  shall  revert,  or 
eacheat  to  the  people. 

Cooat.    1846,  art.  I,  |  11. 

I  11.  Fendal  tenures  aboltsbed. 

AU  feudal  tenures  of  every  deficription,  with  aN  their  incidents, 
are  declared  to  be  abolished,  saving  however,  all  rents  and  ser- 
vices certain  which  at  any  time  heretofore  have  been  lawfully 
created  or  reserved. 

Coast.  a846,  art.  I,  |  12. 

I  12.  Allodial  tenures. 

AH  lands  within  this  State  are  declared  to  be  allodial,  so  that, 
subject  only  to  the  liability  to  escheat,  the  entire  and  absolute 
property  is  vested  in  the  owners^  according  to  the  nature  of  their 
respective  estates. 

1846.  art.  1.  |  13. 


I   13.  IfCanes  of  agricultural  land  a. 

No  lease  or  grant  of  agricultural  land,  for  a  longer  period  than 
twelve  years,  hereafter  made,  in  .which  shall  be  reserved  any  rent 
or  service  of  any  kind,  shall  be  valid. 
1846,  art.  I,  I  14. 
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I  14.  Fines  and  qnarter-snlea  abolished. 

All  fines,  quarter-sales  or  other  like  restraints  upon  alienation, 
reserved  in  any  grant  of  land  hereafter  to  bo  made,  shall  be  void. 
Const.    1840,  art.  I.  S  15. 

§   15.  Purchase   of  lands  of  Indians. 

No  purchase  or  contract  for  the  sale  of  lands  in  this  State, 
made  since  the  fourteenth  day  of  October,  one  thousand  seven 
hundred  and  seventy -five;  or  which  may  hereafter  be  made,  of, 
or  with  the  Indians,  E>hall  be  valid,  unless  mad€  under  the  author- 
ity, and  with  the  consent  of  the  Legislature. 

Coiut.    1846.  art.  I.  f  16. 

I  1^  Comnton  law  and  acts  of  the  colonial  and  state 
lefflslatnres. 

Such  parts  of  the  common  law,  and  of  the  acts  of  the  Legis- 
lature of  the  colony  of  New  York,  as  together  did  form  the  law 
of  the  Baid  colony,  on  the  nineteenth  day  of  April,  one  tftoufeand 
seven  hundred  and  seventy-five,  and  the  resolutions*  of  the  'Con- 
gress of  the  said  colony,  and  of  the  conventnon  of  the  State  of 
New  York,  in  force  on  the  twentieth  day  of  April,  one  thousand 
seven  hundred  and  Rcvonty-seven.  whi<*h  have  not  since  expired, 
or  been  repealed  or  altered:  and  Kuch  nets  of  the  Legislature 
of  this  State  as  are  now  in  force*,  shall  be  and  continue  the  law 
of  this  State,  subject  to  snoh  alterations  n«  the  Legislature  shall 
make  concerning  the  .««nme.  But  all  such  parts  of  the  common 
law,  and  such  of  the  said  acts,  or  parts  thereof,  as  are  repugnant 
to  this  Constitution,  are  hereby  abrogated. 
Ck)n8t.    1846,  art.  I,  |  17. 

§  17.  Grants  of  land  made  hy  the  klngr  of  Great  Britain 
since  177S;  prior  irrants. 

All  grants  of  land  within  this  State,  made  by  the  king  of 
Great  Britain,  or  persons  acting  under  his  authority,  after  the 
fourteenth  day  of  October,  one  thon.<$Rnd  seven  hundred  and  sev- 
enty-five, shall  be  null  and  void;  but  nothing  contained  in  th's 
Constitution  shall  nflfect  any  grants  of  land  within  this  State, 
made  by  the  authority  of  the  said  king  or  his  predccessc^rs,  or  shall 
annul  any  charters  to  bodies  politic  and  corporate,  byi  him  or 
them  made,  before  that  day:  or  shall  afftH't  any  Kuch  grants  or 
charters  since  made  by  this  State,  or  by  persona  acting  under  its 
authority:  or  shall  impair  the  obligation  of  any  debts  contracted 
by  the  State,  or  individuals,  or  bodies  corporate,  or  any  other 
rights  of  property,  or  any  suits,  actions,  rights  of  action,  or  other 
proceedings  in  courts  of  justice. 

Const.    1846,  art.  I,  i  18. 

8  18.  Damaflres  for  Injnrles  eanslnnr  death. 

The  right  of  action  now  existing  to  recover  damages  for  in- 
juries resulting  in  death,  shall  never  be  abrogated;  and  the 
amount  recoverable  shall  not  be  subject  to  any  statutory  limita- 
tion. 

New. 
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ARTICIiES    SBGOWD. 

See.     1.  QaaUllcatlbn  of  Totcra. 

2-  PtraoDS  excluded  from  right  of  suffrage. 

3.  Certain  occapations  and  conditious  not  to  affect  residence. 

4.  Registration  and  election  laws  to  be  passed. 
6.  Manner  of  Totlng. 

«.  Beglstration  and  election  boards  to  be  non-partisan,  except  at  town 
and  Tillage  elections. 

I  1.   %iMiliflc«tloii  of  votem. 

Every  male  citizen  of  the  age  of  twenty-one  years,  who  shall 
have  been  a  citizen  for  ninety  days,  and  an  inhabitant  of  this 
State  one  year  next  preceding  an  election,  and  for  the  last  four 
months  a  resident  of  the  county,  and  for  the  last  thirty  day»  a 
resident  of  the  election  district  in  which  ho  may  offer  his  vote, 
shall  be  entitled  to  vote  at  such  election  in  the  election  distrit-t 
of  which  he  shall  at  the  time  bo  a  resident,  nnd  not  elsewhere, 
for  all  officers  that  now  are  or  hereafter  may  be  elective  by  the 
people,  and  niK)n  all  questions  which  may  be  submitted  to  the 
vote  of  the  people,  provided  that  in  time  of  war  no  elector  in 
the  actual  military  service  of  the  State,  or  of  ihe  TTnited  States, 
in  the  army  or  navy  thereof,  shall  be  deprived  of  his  vo^e  by 
reason  of  his  absence  from  such  election  district;  and  the  Legis- 
lature shall  have  power  to  provide  the  manner  in  which  and  the 
time  and  place  at  which  such  absent  electors  may  vote,  and  for 
the  return  and  canvass  of  their  votes  in  the  election  district  in 
which  they  respectively  reside. 

Const.    1S46.  art.  II,  |  1. 

I  2S.  PernoiiM   excladed  from  the  rlflrht  of  •vffrairc. 

No  person  who  shall  receive,  accept,  or  offer  to  receive,  or  pay, 
offer  or  promise  to  pay,  contribute,  offer  or  promise  to  contribute 
to  another,  to  be  paid  or  used,  any  money  or  other  valuable  thing 
as  a  compensation  or  reward  for  tlie  giving  or  withholding  a 
rote  at  an  election,  or  who  shall  make  any  promise  to  influence 
ihe  i^iving  or  withholding  any  such  vote,  or  who  Sihall  make  ot 
become  directly  or  indirectly  interested  in  any  bet  or  wager  de- 
pi-nding  upon  the  result  of  any  election,  shall  vote  at  such  elec- 
tion: and  upon  challenge  for  such  cause,  the  person  so  chal- 
lenged, before  the  officers  authorized  for  that  purpose  shall  re- 
ceive his  vote,  shall  swear  or  affirm  before  such  officers  that  he 
has  not  received  or  offered,  does  not  expect  to  receive,  has  not 
paid,  offered  or  promised  to  pay,  contributed,  offered  or  promised 
to  contribute  to  another,  to  be  paid  or  used,  any  money  or  other 
ralaable  thing  as  a  compensation  or  reward  for  the  giving  or 
withholding  a  vote  at  such  election,  and  has  not  made  any 
promise  to  influence  the  giving  or  withholding  of  any  such  vote, 
nor  made  or  become  directly  or  indirectly  interested  in  any  bet 
5r  wager  depending  upon  the  result  of  such  election.  The  Legis- 
lature shall  enact  laws  excluding  from  the  right  of  suffrage  all 
persons  convicted  of  bribery  or  of  any  infamous  crime. 

1S46.  art.  II,  |  2. 
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I  8.  Certatn  occupations  and  oonditlons  not  to  nffeci 
realdence. 

For  the  purpose  of  voting,  no  person  shall  be  deemed  to  have 
gained  or  lost  a  residence,  by  reason  of  his  presence  or  absence, 
while  employed  in  the  service  of  the  United  States;  nor  while 
engaged  in  the  navigation  of  the  wnl^^rs  of  this  State,  or  of  the 
United  States,  or  of  the  high  seas;  nor  while  n  student  of  any 
seminary  of  learning;  nor  while  kept  at  any  almshouse,  or  other 
asylum,  or  institution  wholly  or  partly  supported  at  public  ex- 
pense or  by  charity;  nor  while  confined  in  any  public  prison. 

Const.    184G,  art.  II.  S  S. 

S  4.  Reiriatratloa  and  election  luws  to  be  passed. 

Laws  shall  be  made  for  ascertaining,  by  proper  proofs,  the 
citizens  who  shall  be  entitled  to  the  right  of  suffrage  hereby  es- 
tablished, and  for  the  registration  of  votei*s;  which  registration 
shall  be  completed  at  least  ten  days  before  each  election.  'Such 
registration  shall  not  be  required  for  town  and  village  elections 
except  by  express  provision  of  law.  In  cities  and  villages  having 
five  thousand  inhabitants  or  more,  according  to  the  last  pro> 
ceding  State  enumeration  of  inhabitants,  voters  shall  be  registered 
upon  personal  application  only;  but  voters  not  residing  in  such 
cities  or  villages  shnll  not  be  required  to  apply  in  person  for 
registration  at  the  first  meeting  of  the  officers  having  charge  of 
the  registry  of  voters. 

Const.    1846.  art.  II,  |  4. 

I  5.  Manner  of  votlnir. 

All  elections  by  the  citizens,  except  for  such  town  officers  iis 
may  by  law  be  directed  to  be  otherwise  chosen,  shall  be  by  ballot, 
or  by  such  other  method  as  may  be  prescribed  by  law,  provided 
that  secrecy  in  voting  be  preserved. 

Const.    1846,  art.  II,  |  6. 

I  6.  Reslatratlon  and  election  boards  to  be  bi-partisan, 
exeept  at  town  and  village  elections. 

All  laws  creating,  regulating  or  affecting  boards  or  offlfcers 
charged  with  the  duty  of  registering  voters,  or  of  distributing 
ballots  at  the  polls  to  voters,  or  of  receiving,  recording  or  count- 
ing votes  at  elections,  shall  secure  equal  representation  of  the 
two  political  parties  which,  at  the  general  election  next  preceding 
that  for  which  such  boards  or  officers  are  to  serve,  cast  the  high- 
est and  the  next  highest  number  of  votes.  All  such  boards  and 
r»fficers  shall  be  apiwinted  or  elected  in  such  manner,  and  upon 
the  nomination  of  such  representatives  of  said  parties  respectively, 
ns  the  Legislature  may  direct.  Existing  laws  on  this  subject 
.shall  continue  until  the  Legislature  shall  otherwise  provide.  Thia 
section  shall  not  apply  to  town  meetings,  or  to  village  electiuuft. 
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ARTICLES  THIRD. 

Bee     1.  Ijefialatlre  powers. 

9.  Namber  and  terms  of  senators  and  asseiubb'ineii. 

3.  Senate  districts. 

4.  Enameratlons  and  reapporiloninents. 

B.  AnK>rtkmment  of  assemblymen;  creation  of  assembly  districts. 

6w  Compensation  of  members. 

7.  CItU  appointments  of  members  void. 

&  Persons  disqualified  from  beius  members. 

9.  Time  of  elections. 

10.  Powers  of  each  boose. 

11.  Journals;  oprai  sessions;  adjournments. 

12.  Members  not  to  be  questioned  for  speeches. 

13.  Bills  may  originate  in  either  bouse. 

14.  Enacting  clause  of  bills. 

15.  Manner  of  parsing  bills. 

16.  Prlrate  and  \o**a\  bills  not  to  embrace  mom  than  one  subject. 

17.  Bxlstlng  law  made  applicable  to  be  Inserted. 

18.  Cases  In  which  prlvatf>  and  local  bjlUs  shall  not  be  passed;  restrio 

tloDS  as  to  laws  authorlxinff  srroot  railroads. 
18.  PriTSte  claims  not  to  be  audited  by  legislature. 

20.  Two-thirds  bills. 

21.  Appropriation  bills. 

22.  Restrictions  as  to  proTis1on.«i  in  tbt'  sppropristlon  or  supply  bills. 

23.  Certain  sections  not  to  a|>p1y  to  commission  liills. 

24.  Tax  bills  to  state  tax  distinctly. 

25w  When  ayes  snd  nays  necessary;   three-fifths  to  constitute  quorum. 

26.  Boards  of  supervisors. 

27.  Ixvsl  legislatlre  poworS. 

29.  Rxtra  compensation  prohlblti>d. 

29.  Prison  Isbor;  contract  system  abolished. 

f   1.  I«e0fBl*tlve  powerff. 

The  lefdRtfttJye  power  of  this  State  shall  be  vested  in  llie  Senate 
sad   Assembly. 

Ifti6,  art.  in,  §  1. 


I  2.  Hnnsber  and  termii  of  aenntorM  nnd  afiiieinblynieii. 

The  Senate  shall  consist  of  fifty  members,  except  as  hereinnftrr 
proTided.  ITie  senators  elected  in  the  year  one  thonsand  ei«rht 
kandred  and  ninety-five  shall  hold  their  offices  for  three  years, 
and  their  successors  shall  be  chosen  for  two  years.  The  Assem- 
bly shall  consist  of  one  hundred  and  fifty  members  who  shall  be 
chosen  for  one  year. 

Coast.    184«,  art.  Ill,  8  2. 

i  8.  Senate  districts. 

The  State  shall  be  divided  into  fifty  districts  to  be  culled  sen- 
ate districts,  each  of  which  shall  choose  one  senator.  The  dis- 
tricts shall  be  numbered  from  one  to  fifty,  inclusive. 

District  number  one  (1)  shall  consist  of  the  counties  of  Suffolk 
and  Richmond. 

EMstrict  number  two  (2)  shall  consist  of  the  county  of  Queens. 

District  number  three  (3)  shall  consist  of  that  part  of  the 
county  of  Kings  comprisini:  the  first,  second,  third,  fourth,  fifth 
and  sixth  wards  of  the  city  of  Brooklyn. 

District  number  four  ^4)  shall  consist  of  that  part  of  the  county 
of  Kings  comprising  the  seventh,  thirteenth,  nineteenth  and 
tweoty-first  wards  of  the  city  of  Brooklyn 

District  number  five  (5)  shall  con&nst  of  that  part  of  the  county 
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of  Kings  oomprisdng  the  eighth,  tenth,  twelfth  and  thirtieth  wards 
of  the  city  of  Brooklyn,  and  the  ward  of  the  city  of  Brooklyn 
which  wais  formerly  the  town  of  Graveseud. 

District  number  six  (C)  shall  consist  of  that  part  of  the  county 
of  Kings  comprising  the  ninth,  eleventh,  twentieth  and  twenty- 
second  wards  of  the  city  of  Brooklyn. 

District  number  seven  (7)  shaH  consist  of  that  part  of  the 
county  of  Kings  comprising  the  fourteenth,  fifteenth,  sixteenth 
and  seventeenth  wards  of  the  city  of  Brooklyn. 

District  number  eight  (8)  shall  consist  of  that  i)art  of  the  county 
of  Kings  comprising  the  twenty-third,  twenty-fourth,  twenty- 
fifth  and  twenty-ninth  wards  of  the  city  of  Brooklyn,  and  the 
town  of  Flatlnnds. 

District  number  nine  (9)  shall  consist  of  that  part  of  the  county 
of  Kings  comprising  the  eighteenth,  twenty-sixth,  twenty-sev- 
enth and  tw^enty-eighth  wards  of  the  city  of  Brooklyn. 

District  number  ten  (10)  shaH  consist  of  that  part  of  the  county 
of  New  York  within  and  bounded  by  a  line  beginning  at  Canal 
street  and  the  Hudson  river,  and  running  thence  along  Canal 
street,  Hudson  street,  Dominlck  street,  Varick  street,  Broome 
street,  Sullivan  street,  Spring  street,  Broadway,  Canal  street, 
the  Bowery,  Division  street.  Grand  street  and  Jackson  street,  to 
the  EaRTt  river  and  thence  around  the  southern  ehd  of  Manhattan 
island,  to  the  place  of  beginning,  and  also  Governor's,  Bedloe*s 
and  Ellis  islands. 

District  number  eleven  (11)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  district  number  ten,  and  within 
and  bounded  by  a  line  beginning  at  the  junction  of  Broadway  and 
Canal  street,  and  running  thence  along  Broadway.  Fourth  street, 
the  Bowery  and  Third  avenue,  St.  Mark's  place.  Avenue  A. 
Seventh  street.  Avenue  B,  Clinton  street,  Rivington  street  Nor- 
folk street.  Division  street.  Bowery  and  Canal  street,  to  the 
place  of  beginning. 

District  number  twelve  (12)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  districts  numbers  ten  and 
f^leven  and  within  and  bounded  by  a  line  beginning  at  Jackson 
street  and  the  East  river,  and  running  thence  through  Jackson 
street.  Grand  street.  Division  street,  Norfolk  street,  Rivington 
street,  Clinton  street.  Avenue  B,  Seventh  street.  Avenue  A, 
St.  Mark's  place.  Third  avenue,  East  Fourteenth  street  to  the 
East  river,  and  along  the  East  river,  to  the  place  of  beginning. 

District  number  thirteen  (13)  shall  consist  of  that  part  of  the 
county  oi*  New  York  lying  north  of  district  .  number  ten,  and 
within  and  bounded  by  a  line  beginning  at  th«  Hudson  river  at 
the  foot  of  Canal  street,  and  running  thence  along  Canal  street, 
Hudson  street,  Dominick  street,  Varick  street,  Broome  street, 
Sullivan  street.  Spring  street.  Broadway.  Fourth  street,  the  Bow- 
ery and  Third  avenue.  Fourteenth  street.  Sixth  avenue.  West 
Fifteenth  street.  Seventh  avenue,  West  Nineteenth  street.  Eighth 
n venue.  West  Twentieth  street,  and  the  Hudson  river,  to  the 
place  of  beginning. 

District  number  fourteen  (14)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  districts  numbers  twelve  and 
thirteen,  and  within  and  bounded  by  a  line  beginning  at  East 
Fourteenth  street  and  the  East  river,  and  running  thence  alon^ 
East  Fourteenth  street,  Irving  place.  East  Nineteenth  street. 
Third  avenue^  East  Twenty-third  street,  Lexington  avenue.  East 
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Fifty-third  street,  Thhrd  avenue,  East  Fifty-second  street,  and 
the  ESast  river,  to  the  place  of  beginning. 

District  number  fifteen  (15)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  district  number  thirteen,  and 
within  and  bonnded  by  a  line  beginning  at  the  junction  of  West 
Fourteenth  street  and  Sixth  avenue,  and  running  thence  along 
Sixth  avenue.  West  Fifteenth  street.  Seventh  avenue,  W^est  For- 
tieth street,  Bighth  a^nue,  and  the  transverse  road  across  Cen- 
tral park  to  Ninety -seventh  street.  Fifth  avenue,  East  Ninety- 
stxth  street,  Lexington  avenue.  East  Twenty-third  street.  Third 
avenue.  East  Nineteenth  street,  Irving  place  and  Fourteenth 
street,  to  the  place  ot  beginning. 

District  number  sixteen  (10)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  district  number  thirteen,  and 
within  and  bounded  by  a  line  beginning  at  Seventh  avenue  and 
West  Nineteenth  street,  and  running  thence  along  West  Nine- 
teenth street.  Eighth  avenue.  West  Twentieth  street,  the  Hudson 
river.  West  Forty-sixth  street.  Tenth  avenue,  West  Forty-third 
street.  Eighth  avenue.  West  Fortieth  street  and  Seventh  avenue, 
to  the  place  of  beginning. 

District  number  sev^teen  (17)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  district  number  sixteen,  and 
within  and  bounded  hy  a  line  beginning  at  the  junction  of  Eighth 
avenue  and  West  Forty-third  street,  and  running  thence  along 
Wect  Forty-third  street.  Tenth  avenue,  West  Forty-sixth  street, 
the  Hudson  river,  West  Eighty-ninth  street.  Tenth  or  Amsterdam 
arenae.  West  Eighty-sixth  street.  Ninth  or  Columbus  avenue, 
West  Eighty-first  street  and  Eighth  avenue,  to  the  place  of 
beginning. 

District  number  eighteen  (18)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  district  number  fourteen,  and 
within  and  bounded  by  a  line  beginning  at  the  junction  of  East 
Fifty-second  street  and  the  East  river,  and  running  thence  along 
East  Fifty-second  street.  Third  avenue.  East  Fifty-third  street, 
I^exington  avenue,  $2iMt  Eighty-fourth  stret't,  Second  avenue, 
EsKt  Eighty-third  street  and  the  East  river,  to  the  place  of  be- 
ginning; and  also  Blackwell's  island. 

District  number  nineteen  (10)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  district  number  seventeen, 
and  within  and  bottiided  by  a  line  beginning  at  West  Eighty- 
ninth  street  and  the  Hudson  river,  and  running  thence  along  the 
Hudson  river  and  Spuyten  Duyvil  creek  around  the  northern  end 
of  Manhattan  island;  thence  southerly  along  the  Harlem  river  to 
the  north  end  of  Fifth  avenue;  thence  along  Fifth  avenue,  East 
One  Hundred  and  Twenty-ninth  street.  Fourth  or  Park  avenue, 
East  One  Hundred  and  Tenth  street,  Fifth  avenue,  to  trans- 
verse road  across  Central  park  at  Ninety-seventh  street,  Eighth 
a  venae.  West  Eighty-first  street.  Ninth  or  Columbus  avenue, 
West  Eiirhty-sixth  street,  Tenth  or  Amsterdam  avenue  and  West 
Eighty-ninth  street,  to  the  place  of  beginning. 

District  number  twenty  (20)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  diatrictR  numbers  eighteen 
and  fifteen,  and  within  and  bounded  by  a  line  beginning  at  Enst 
Eighty-third  street  and  the  East  river,  running  thence  through 
East  Eighty-third  street  Second  avenue,  East  Eighty-fourth 
street,  Islington  avenue,  East  Ninety-sixth  street.  Fifth  avenue. 
Bast  One  Hnndred  and  Tenth  street,  Fourth  or  Park  avenue, 
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Bast  One  Hundred  and  Nineteenth  street  to  the  Hariem  rirer, 
and  along  the  Harlem  and  East  rivers,  to  the  place  of  beginnini^; 
and  also  Randall's  island  and  Ward's  island. 

All  the  above  districts  in  the  co'fnty  of  New  York  hounded  npon 
or  along  the  boundary  waters  of  the  county,  shall  be  deemed  to 
extend  to  the  county  line. 

District  number  twenty-one  (2l>  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of 'districts  numbers  nineteen 
and  twenty,  within  and  bounded  by  a  line  beginning  at  East  One 
Hundred  and  Nineteenth  street  and  the  Harlem  river,  and  running 
thence  along  East  One  Hundred  and  Nineteenth  street.  Fourth 
or  Park  avenue,  One  Ilnndrcd  and  Twenty-Ninth  street,  Fifth 
avenue  and  the  Harlem  river  to  the  place  of  beginning;  and  all 
that  part  of  the  county  of  New  York  not  herein1>ef<ire  described. 

District  number  twenty-two  (22)  shall  consist  of  the  coiwty  of 
Westchester. 

District  number  twenty-three  f23)  shall  consist  of  the  counties 
of  Orange  and  Rockland. 

District  number  twenty-four  (24)  shall  consist  of  the  counties 
of  Dutchess,  Columbia  and  Putnam. 

District  number  twenty-five  {27^)  shall  consist  of  the  counties  of 
Ulster  and  Greene. 

District  number  twenty-six  (20)  shall  consist  of  the  counties  of 
Delaware,   Chenango  and  Sullivan. 

District  number  twenty-seven  (27)  shall  consist  of  the  conntie's 
of  Montgomery,   Fulton,  Hamilton  and   Schoharie. 

District  number  twenty-eight  (28)  shall  consist  of  the  counties 
of  Saratoga,  Schenectady  and  Washington. 

District  number  twenty-nine  (29)  shall  consist  of  the  coimty  of 
Albany. 

District  number  thirty  (30)  shall  consist  of  the  county  of  Rens- 
selaer. 

District  number  thirty-one  (81)  shall  consist  of  the  counties  of 
Clinton,  Essex  and  Warren. 

District  number  thirty-two  (32)  shall  consist  of  the  counties  of 
St.  Lawn»nce  and  Franklin. 

District  number  thirty-three  (33)  shall  consist  of  the  counties 
of  Otsego  and  Herkimer. 

District  number  thirty-four  (84)  shall  consist  of  the  county  of 
Oneida. 

District  number  thirty-five  (35)  shall  consist  of  the  counties  of 
Jefferson  and  Lewis. 

District  number  thirty-six  (30)  shall  consist  of  the  county  of 
Onondaga. 

District  number  thirty-seven  (37)  shall  consist  of  the  countiek 
of  Oswego  and  Madison. 

District  number  thirty-eight  (38)  shall  consist  of  the  counties 
of  Broome,  Cortland  and  Tioga. 

District  number  thirty-nine  (30)  shall  consist  of  the  couhties  of 
Cayuga  and  Seneca. 

District  number  forty  (40)  shall  consist  of  the  counties  of 
Chemung.  Tompkins  and  Schuyler. 

District  number  forty-one  (41)  shall  consist  of  the  counties  of 
Steuben  and  Yates. 

District  number  forty-two  (42)  shall  consist  of  th(^  counties  of 
Ontario  and  W^ayne. 

District  number  forty* three  (43)  shall  con^iat  of  that  part  of  the 
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county  of  Monroe  comprising  the  towns  of  Brighton,  Henrietta, 
Irondequoit,  Mendon,  Penfield,  Perinton,  Pittsford,  Rnsh  and 
Webster,  and  the  fourth,  sixth,  seventh,  eighth,  twelfth,  thir- 
teenth, fourteenth,  sixteenth,  seventeenth  and  eighteenth  wards 
of  the  city  of  Rochester,  as  at  present  constituted. 

District  number  forty-four  (44)  shall  consist  of  that  part  of  the 
county  of  Monroe  comprising  the  towns  of  Chili,  Clark'son,  Gates, 
Greece,  Hamlin,  Ogden,  Parma,  Riga,  Sweden  and  Wheatland, 
and  the  first,  second,  third,  fifth,  ninth,  tenth,  eleventh,  fifteenth, 
nineteenth  and  twentieth  wards  of  the  city  of  Rochester,  as  at 
present  constituted. 

District  number  forty-five  (45)  shall  consist  of  the  counties  of 
Niagara,  Genesee  and  Orleans. 

District  number  forty-six  (46)  shall  consist  of  the  counties  of 
Allejgany,    Livingston  and  Wyoming. 

District  number  forty- seven  (47)  shall  consist  of  that  part  of 
the  county  of  Erie  comprising  the  first,  second,  third,  sixth,  fif- 
teenth, nineteenth,  twentieth,  twenty-first,  twentj'-second,  twenty- 
third  and  twenty-fourth  wards  of  the  city  of  Buffalo,  as  at  present 
constituted. 

District  number  forty-eight  (48)  shall  consist  of  that  part  of 
the  county  of  Erie  comprising  the  fourth,  fifth,  seventh,  eighth, 
ninth,  tenth,  eleventh,  twelfth,  thirteenth,  fourteenth  and  six- 
teenth wards  of  the  city  of  Buffalo,  as  at  present  constituted. 

District  number  forty-nine  <49)  shall  consist  of  that  part  of  the 
county  of  Erie  comprising  the  seventeenth,  eighteenth  and  twenty- 
fifth  wards  of  the  city  of  Buffalo,  as  at  present  constituted;  and 
all  the  remainder  of  the  said  county  of  Erie  not  hereinbefore 
described. 

District  number  fifty  (50)  shall  consist  of  the  counties  of  Chau- 
tauqua and  Cattaraugus. 

Const.    1S46,  art.  III.  |  3. 

f  4.  Bm««fteratloiia   and  reapportlonvtentii. 

An  enumeration  of  the  inhabitants  of  the  State  shall  be  taken 
under  the  direction  of  the  Secretary  of  State,  during  the  monthh 
of  May  and  June,  in  the  year  one  thonsand  nine  hundred  and  five. 
and  in  the  same  months  every  tenth  year  thereafter;  and  the  said 
districts  shall  be  so  alter€»d  by  the  Legislature  at  the  first  regular 
session  after  the  return  of  every  ennmeration,  that  each  senate 
district  shall  contain  as  nearly  as  may  be  an  equal  number  of 
inhabitants,  excluding  aliens,  and  be  in  as  compart  form  as  prr.c- 
tieable,  and  shall  remain  unaltered  until  tho  return  of  tinother 
enumeration,  and  shall  at  all  times  consist  of  contiguous  ter- 
ritory, and  no  county  shall  be  divided  in  the  formation  of  a  senate 
district  except  to  make  two  or  more  senate  districts  wholly  in 
such  county.  No  town,  and  no  block  in  a  city  inclosed  by  streets 
or  public  ways,  shall  be  divided  in  the  formation  of  senate  dis- 
tricts: nor  shall  any  district  contain  a  greater  excess  in  popnla- 
non  over  an  adjoining  district  in  the  same  county,  than  the  i>opU' 
iation  of  a  town  or  block  therein  adjoining  such  district.  Counties 
towns  or  blocks  which,  from  their  location,  ni-ay  be  iiH*hnl<Ml  in 
either  of  two  districts,  shall  be  so  placed  as  to  make  said  districts 
Bf^st  nearly  equal  in  number  of  inhabitants,  excluding  aliens. 

No  county  shall  have  four  or  more  senators  unless  it  shall  have 
a  full  ratio  for  each  senator.  No  county  shall  have  more  than 
oae-third  of  all  the  senators;  and  no  two  counties  or  the  territory 
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thereof  as  now  organized,  which  are  adjoining  countiee,  or  which 
are  separated  only  by  public  waters,  shall  have  more  than  one- 
half  of  all  the  senators. 

The  ratio  for  apportioning  senators  shall  always  be  obtained  by 
dividing  the  number  of  inhabitants,  excluding  aliens,  by  fifty, 
and  the  Senate  shall  always  be  composed  of  fifty  members,  except 
that  if  any  county  having  three  or  more  senators  at  the  time  of 
any  apportionment  shall  be  entitled  on  such  ratio  to  an  additional 
senator  or  senators,  such  additional  senator  or  senators  shall  be 
given  to  such  county  in  addition  to  the  fifty  senators,  and  the 
whole  number  of  senators  shall  be  increased  to  that  extent. 

Const,.  1846.  art.  Ill,  f  4. 

I  S.  Apportionment  of  aaaemblyiuen;  creation  of  asaem- 
blF  dlHtrlcta. 

The  members  of  the  assembly  shall  be  chosen  by  single  dis- 
tricts, and  shall  be  apportioned  by  the  Legislature  at  the  first  regn- 
lar  session  after  the  return  of  every  enumeration  among  the  sev- 
eral counties  of  the  State,  as  nearly  as  may  be  according  to  the 
number  of  their  respective  inhabitants,  excluding  aliens.  EJvery 
county  heretofore  established  and  separately  organized,  except 
the  county  of  Hamilton,  shall  always  be  entitled  to  one  member 
of  assembly,  and  no  county  shall  hereafter  be  erected  unless  its 
population  shall  entitle  it  to  a  mom  her.  The  county  of  Hamilton 
shall  elect  with  the  county  of  P^ilton,  until  the  population  of  the 
county  of  Hamilton  shall,  according  to  the  ratio,  entitle  it  to  a 
member.  But  the  Legislature  may  abolidi  the  said  county  of 
Hamilton  and  annex  the  torritjory  thereof  to  some  other  county  or 
counties. 

The  quotient  obtained  by  dividing  the  whole  number  of  inhab- 
itants of  the  State,  excluding  aliens,  by  the  number  of  members 
of  assembly,  shall  be  the  ratio  for  appointment,  which  shall  be 
made  as  follows:  One  member  of  assembly  shall  be  apportioned 
to  every  county,  including  Fulton  and  Hamilton  as  one  county, 
containing  loss  than  the  ratio  and  one-half  over.  Two  members 
shall  be  apportioned  to  every  other  county.  The  remaining  mem- 
bers of  assembly  shall  be  apportione<^l  to  the  counties  having  more 
than  two  ratios  according  to  the  number  of  inhabitants,  exclud- 
ing aliens.  Members  apportioned  on  remainders  shall  be  appor- 
tioned to  the  counties  having  the  highest  remainders  on  the  order 
thereof  respectively.  No  county  shall  have  more  members  of 
assembly  than  a  county  having  a  greater  number  of  inhabitants, 
excluding  aliens. 

Until  after  the  next  enumeration,  members  of  the  Assembly 
shall  be  apportioned  to  the  several  counties  as  follows;  Albany 
county,  four  members;  Allegany  county,  one  member;  Broome 
county,  two  members;  Cattaraugus  county,  two  members;  Cay- 
uga county,  hvo  members;  Chautauqua  county,  two  members; 
Chemung  county,  one  member:  Chenango  cx>unty,  one  member; 
Clinton  county,  one  member;  Columbia  county,  one  member;  Cort- 
land county,  one  member:  Dolnware  county,  one  member;  Dutch- 
ess county,  two  members;  Erie  county,  eight  members;  Essex 
county,  one  member;  Franklin  county,  one  member;  Pulton  and 
Hamilton  counties,  one  member:  («enest»e  county,  one  member; 
Greene  county,  one  member;  Herkimer  county,  one  member; 
.Tefferson  county,  two  members;  Kings  county,  twenty-one  mem- 
bers; Lewis  county,  one  member;  Livingston  county,  one  mem* 
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ber;  Madison  county,  one  member;  Monroe  connty,  four  members; 
Montgomery  county,  one  member;  New  York  county,  thirty -fivQ 
meiiibers;  Niagara  county,  two  members;  Oneida  county,  three 
members;  Onondaga  county,  four  members;  Ontario  county,  one 
member;  Orange  county,  two  members;  Orleans  county,  one  mem- 
ber; Oswego  county,  two  members;  Otsego  county,  one  member; 
Putnam  county,  one  member;  Queens  county,  three  members; 
Rensselaer  county,  three  members;  Richmond  county,  one  mem- 
ber; Rockland  county,  one  member;  St.  Lawrence  county,  two 
metnbers;  Saratoga  county,  one  member;  Schenectady  county,  one 
member;  Schoharie  county,  one  member:  Schuyler  county,  one 
meml)er;  Seneca  county,  one  member;  Steuben  county,  two  mem- 
bers; Suffolk  county,  two  members;  Sullivan  county,  one  mem- 
ber: Tioga  county,  one  member;  Tompkins  county,  one  member; 
Ulster  connty,  two  members;  Warren  county,  one  member;  Wash- 
ington county,  one  member;  W'ayne  county,  one  member;  West- 
chester county,  three  members;  Wyoming  county,  one  member, 
and   Yates  county,  one  member. 

In  any  county  entitled  to  more  than  one  member,  the  board  of 
supervisors,  and  in  any  city  embracing  an  entire  county  and  hav- 
ing no  board  of  supervisors,  the  common  council,  or  if  there  be 
none,  the  body  exercising  the  powers  of  a  common  council,  shall 
ass<emblo  on  the  second  Tuesday  of  June,  one  thousand  eight 
hundred  and  ninety-five,  and  at  such  times  as  the^Legislature 
making  an  apportionment  shall  prescribe,  and  divide  such  coun- 
ties into  assembly  districts  as  nearly  equal  in  number  of  in- 
habitants, excluding  aliens,  as  may  be,  of  convenient  and  con- 
tiguous territory  in  as  compact  form  as  practicable,  each  of  which 
shall  be  wholly  within  a  senate  district  formed  under  the  same 
apportionment,  equal  to  the  number  of  members  of  assembly  to 
which  su<h  county  shall  be  entitled,  and  shall  cause  to  be  filed 
In  the  office  of  the  Secretary  of  State  and  of  the  clerk  of  such 
county,  a  description  of  such  districts,  specifying  the  number  of 
each  district  and  of  the  inhabitants  thereof,  excluding  aliens, 
according  to  the  last  preceding  enumeration;  and  such  apportion- 
ment and  districts  shall  remain  unaltered  until  another  enumera- 
tion shall  be  made,  as  herein  provided;  but  said  division  of  the 
city  of  Brooklyn  and  the  county  of  Kings  to  be  made  on  the 
second  Tuesday  of  June,  one  thousand  eight  hundred  and  ninety 
five,  shall  be  made  by  the  common  council  of  the  said  city  anc 
the  board  of  supervisors  of  said  county,  assembled  in  joint  sea- 
sir»n.  In  counties  having  more  than  one  senate  district,  the  sami. 
number  of  assembly  districts  shall  be  put  in  each  senate  district 
anlefis  the  assembly  districts  cannot  be  evenly  divided  among  thr 
BfUite  districts  of  any  county,  in  which  case  one  more  assembl.  ■ 
district  shall  be  put  in  the  senate  district  in  such  county  having 
the  largest,  or  one  less  assembly  district  shall  be  put  in  th.» 
senate  district  in  such  county  having  the  smallest  number  of  in- 
habitants, excluding  aliens,  as  the  case  may  require.  No  towh 
and  no  block  in  a  city  inclosed  by  streets  or  public  ways,  shall  be 
divided  in  the  formation  of  assembly  districts,  nor  shall  any  dis 
trict  contain  a  greater  excess  in  population  over  an  adjoining  dis- 
trict in  the  same  senate  district,  than  the' population  of  a  towi* 
or  block  therein  adjoining  such  assembly  district.  Towns  or 
blocks  which,  from  their  location,  may  be  included  in  either  of 
two  districts,  shall  be  so  placed  as  to  make  said  districts  most 
nearly  equal  in  number  of  inhabitants,  excluding  aliens;  but  in 
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the  division  of  cities  under  the  first  apportionment,  regard  shall 
be  had  to  the  number  of  inhabitants,  excluding  aliens,  of  the 
election  districts  according  to  the  State  enumeration  of  one  thou- 
sand eight  hundred  and  ninety-two,  so  far  as  may  be,  instead  of 
blocks.  Nothing  in  this  section  shall  prevent  the  division,  at  any 
time,  of  counties  and  towns,  and  the  erection  of  new  towns  by 
the  Legislature. 

An  apportionment  by  the  Legislature,  or  other  body,  shall  be 
subject  to  review  by  the  Supreme  Court,  at  the  suit  of  any  citizen, 
under  such  reasonable  regulations  as  the  Legislature  may  pre- 
scribe; and  any  court  before  which  a  cause  may  be  pending  in- 
volving an  apportionment,  shall  give  precedence  thereto  over  all 
other  causes  and  proceedings,  and  if  said  court  be  not  in  session 
it  shall  convene  promptly  for  the  disposition  of  the  same. 

Const.    1846.  art.  Ill,  {  5. 

I  6.  CompenaatloB  of  member*. 

Each  member  of  the  Legislature  shall  receive  for  his  services  an 
annual  salary  of  one  thousand  five  hundred  dollars.  The  mem- 
bers of  either  house  shall  also  receive  the  sum  of  one  dollar  for 
every  ten  miles  they  shall  travel  in  going  to  and  returning  from 
their  place  of  meeting,  once  in  each  session,  on  the  most  usual 
route.  Senators,  when  the  Senate  alone  is  convened  in  extra- 
ordinary session,  or  w^h,en  serving  as  members  of  the  court  for  the 
trial  of  impeachments,  and  such  members  of  the  Assembly,  not 
exceeding  nine  in  number,  as  shall  be  appointed  managers  of  an 
impeachment,  shall  receive  an  additional  allowance  of  ten  dollars 
a  day. 

Gonat.    1846,  art.  Ill,  i  6. 

f  7.  Civil  appointments  of  n&embera  Told. 

No  member  of  the  Legislature  shall  receive  any  civil  appoint- 
ment within  this  State,  or  the  Senate  of  the  United  States,  from 
the  Governor,  the  Governor  and  Senate,  or  from  the  Legislature, 
or  from  any  city  government,  during  the  time  for  which  he  shall 
have  been  elected;  and  all  such  appointments  and  all  vote&  given 
for  any  such  member  for  any  such  office  or  appointment  shall  be 
void. 

Const.    1846,  art.  Ill,  f  7. 

I  8.  Peraons   dlsqnalllled   from  belnar  member*. 

No  person  shall  be  eligible  to  the  Legislature,  who  at  the  time 
of  his  election,  is,  or  within  one  hundred  days  previous  thereto 
has  been,  a  member  of  Congress,  a  civil  or  military  oflicer  under 
the  United  States,  or  an  officer  under  any  city  government.  And 
if  any  person  shall,  after  his  election  as  a  member  of  the  Legis- 
lature, be  elected  to  Congress,  or  appointed  to  any  office,  civil  or 
military,  under  the  government  of  the  United  States,  or  under 
any  city  government,  his  acceptance  thereof  shall  vacate  his  seat. 

Const.    1846.  art.  Ill,  f  8. 

i  9.  Time  of  election*. 

The  elections  of  senators  and  members  of  assembly,  pursuant 
to  the  provisions  of  this  Constitution,  shall  be  held  on  the  Tues- 
day succeeding  the  first  Monday  of  November,  unless  otherwise 
directed  by  the  Legislatare. 

Const.    1846,  art.  Ill,  |  ». 
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i   lO.  Powers  ojf  eacli  lionse. 

A  majority  of  each  house  shall  constitute  a  quorum  to  do  busi- 
ness. Each  house  shall  determine  the  rules  of  its  own  proceed- 
ings, and  be  the  judge  of  the  elections,  returns  and  <|ualitic?ations 
of  its  own  members;  shall  choose  its  own  officers:  and  the  Senate 
shall  choose  a  temporary  president  to  preside  in  case  of  the 
absence  or  impeachment  of  the  Lieutenant-Governor,  or  when  he 
shall  refuse  to  act  as  president,  or  shall  act  as  Governor. 
lata.  «rt.  lU.  §  10. 


f   11.  Jonriialai  open   aeaalonat  adjoarnments. 

Each  house  shall  keep  a  journal  of  its  proceedings,  and  publish 
the  same,  except  such  parts  as  may  require  secre<-y-  The  doors 
of  each  house  shall  be  kept  open,  except  when  the  public  welfare 
shall  require  secrecy.  Neither  house  shall,  without  the  consent 
of  the  other,  adjourn  for  more  than  two  days. 

1840,  art.  III.  i  11. 


i   12.  Members   not   to   be    Questioned    for   speeches. 

For  any  speech  or  debate  in  cither  house  of  the  Legislature,  the 
members  shall  not  be  questioned  in  any  other  place. 
Const.     1846.  art.  III.  {  12. 

I   13.  Bllla  may  orlirlnnte  in  either  house. 
Any  bill  may  originate  in  either  house  of  the  Legislature,  and 
all  bills  passed  by  one  bouse  may  be  amended  by  the  other. 
Const.     184«.  art.  Ill,  |  13. 

I   14.   Ennetinar  clause  of  bills. 

The  enacting  clause  of  all  bills  shall  be   "  The  People  of  the 
State  of  New  York,  represented  in  Senate  and  Assembly,  do  enact 
as  follows."  and  no  law  shall  be  enacted  except  by  bill. 
1849.  art.  III.  f  14. 


I  15.  Mnnaer  of  paaslns  bills. 

No  bill  shall  be  passed  or  become  a  law  unless  it  shall  have 
been  printed  and  upon  the  desks  of  the  members,  in  its  final  form, 
at  least  three  calendar  legislative  days  prior  to  its  final  passage, 
unkess  the  Governor,  or  the  acting  Governor,  shall  have  certified 
to  the  necessity  of  its  immediate  passage,  under  his  hand  and  the 
seal  of  the  State;  nor  shall  any  bill  bo  passed  op  liecome  a  law, 
except  by  the  assent  of  a  majority  of  the  members  elected  to  each 
branch  of  the  Legislature;  and  upon  the  last  reading  of  a  bill,  no 
amendment  thereof  shall  be  allowed,  and  the  question  upon  its 
final  passage  shall  be  taken  immediately  thereafter,  and  the  yeas 
and  nays  entered  on  the  jottmal, 

Comt.    1840,  art.  III.  i  U. 

I  16.  Private  and  local  bills  not  to  embrace  more  than 
•»e  Bwlkjeet* 

No  private  or  local  bUl,  which  may  be  passed  by  tlu-  Legislature, 
siiaU  embrace  more  than  one  subject,  and  that  shall  be  expressed 
in  the  title. 

1846v  art.  Ill,  f  18. 
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i  17.  Exlstlnar  la^vM  ina4le  applicable  to  be  Inserted. 

No  act  shall  be  passed  which  shall  provide  that  any  existing 
law,  or  any  part  thereof,  shall  be  made  or  deemed  a  part  of  said 
act,  or  which  shall  enact  that  any  existing  law,  or  part  thereof, 
shall  be  applicable,  except  by  inserting  it  in  snch  act. 

Const.    1846,  art.  III.  i  17. 

I  18.  Canea  In  -vrhlch  private,  and  local  bill*  aball  not  be 
pasned;  roatrlctlons  as  to  laws  anthorlslnar  street  rall^ 
roads. 

The  legislature  shall  not  pass  a  private  or  local  bill  in  any  of 
the  following  cases: 

Changing  the  names  of  persons. 

Laying  out,  opening,  altering,  working  or  discontinuing  roads, 
highways  or  alleys,  or  for  draining  swamps  or  other  low  lands. 

Locating  or  changing  county  seats. 

Providing  for  changes  of  venue  in  civil  or  criminal  cases. 

Incorporating  villages. 

Providing  for  election  of  members  of  boards  of  supervisors. 

Selecting,  drawing,  summoning  or  impaneling  grand  or  petit 
jurors. 

Regulating  the  rate  of  interest  on  money. 

The  opening  and  conducting  of  elections  or  designating  places 
of  voting. 

Creating,  Increasing  or  decreasing  fees,  percentages  or  allow- 
ances of  public  officers,  during  the  term  for  which  said  officers 
are  elected  or  appointed. 

Granting  to  any  corporation,  association  c^  individual  the  right 
to  lay  down  railroad  tracks. 

Granting  to  any  private  corpc^ration,  association  or  individual 
any  exclusive  privilege,  immunity  or  franchise  whatever. 

Granting  to  any  person,  association,  firm  or  corporation  an  ex- 
emption from  taxation  on  real  or  personal  property. 

Providing  for  building  bridges,  and  chartering  companies  for 
snch  purposes,  except  on  the  Hudson  river  below  Waterford,  and 
on  the  East  river,  or  over  the  waters  forming  a  part  of  the 
boundaries  of  the  State. 

The  Legislature  shall  pass  general  laws  providing  for  the  cases 
enumeratod  in  this  section,  and  for  all  other  cases  which  in  its 
judgment,  may  be  provided  for  by  general  laws.  But  no  law 
shall  authorize  the  construction  or  operation  of  a  street  railroad 
except  upon  the  condition  that  the  consent  of  the  owners  of  one- 
half  in  value  of  the  property  bounded  on,  and  the  consent  also 
of  the  local  authorities  having  the  control  of,  that  portion  of  a 
street  or  highway  upon  which  it  is  proposed  to  construct  or  oper- 
ate such  railroad  be  first  obtained,  or  in  case  the  consent  of  such 
property  owners  cannot  be  obtained,  the  Appellate  Division  of  the 
Supreme  Court,  in  the  department  in  which  it  is  proposed  to  be 
constructed,  may,  upon  application,  appoint  three  commissioners 
who  shall  determine,  after  a  hearing  of  all  parties  interested, 
whetner  such  railroad  ought  to  be  constructed  or  operated,  and 
their  determination,  confirmed  by  the  court,  may  be  taken  in  lieu 
of  the  consent  of  the  property  owners.  [As  amended  in  1901, 
To  take  effect  Jan.  1,  1902.] 

Const.    1840,  art.  III.  1  18,  added  in  1874. 
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I  19.  Prirate  claim*  not  to  be  audited  by  leiri«I»tare. 

The  Legislature  shall  neither  audit  nor  allow  any  private  claino 
or  account  against  the  State,  but  may  appropriate  money  to  pay 
ench  claims  as  shall  have  beon  audited  and  allowed  according  to 
law. 

Const.  1846.  art.  Ill,  f  19,  added  in  1874. 

i   20.  Two-thlrda   bills. 

The  assent  of  two-thirds  of  the  members  elected  to  each  branch 
of  the  Legislature  shall  be  requisite  to  every  bill  appropriating  the 
public  moneys  or  property  for  local  or  private  purposes. 

Cook.    1646.  art.  I,  f  9. 

i  21.  Appropriation  bills. 

Xo  money  shall  ever  be  paid  out  of  the  treasury  of  this  State, 
or  any  of  its  funds,  or  any  of  the  funds  under  its  management, 
except  in  pursuance  of  an  appropriation  by  law;  nor  unless  such 
payment  be  made  within  two  years  next  after  the  passage  of 
such  appropriation  act;  and  every  such  law  making  a  new  appro- 
priation, or  continuing  or  reviving  an  appropriation,  shall  dis- 
tinctly specify  the  sum^  appropriated,  and  the  object  to  which  it 
is  to  be  applied;  and  ii  shall  not  be  sufficient  for  such  law  to 
refer  to  any  other  law  to  fix  such  sum. 
Coast.    1846,  art.  Til,  i  8. 

I  22.  Restrictions  as  to  provisions  In  tbe  appropriation 
or  sapply  bills. 

Xo  provision  or  enactment  shall  be  embraced  in  the  annual 
appropriation  or  supply  bill,  unless  it  relates  specifically  to  some 
particalar  appropriation  in  the  bill;  and  any  such  provision  or 
enactment  shall  be  limited  in  its  operation  to  such  appropriation. 

N>w. 

I  23.  Certain  sections  not  to  apply  to  commission  bills. 

Section.s  .seventeen  and  eighteen  of  this  article  shall  not  apply 
toany  bill,  or  the  amendments  to  any  bill,  which  shall  be  reported 
to  the  I>*gislature  by  commissioners  who  have  been  appointed  pur- 
suant to  law  to  revise  the  statutes. 

Const.     1846.  art.  III.  i  25.  atld«*d  In  1874. 

I  24.  T«uc  bills  to  state  tax  distinctly'. 

Every  law  which  imposes,  continues  or  revives  a  tax  shall  dis- 
tinctly »tate  the  tax  and  the  object  to  which  it  is  to  be  applied, 
and  it  shall  not  be  sufficient  to  refer  to  any  other  law  to  fi.v  such 
tax  or  object. 

Ctest.    1846,  art.  Ill,  {  20,  added  in  1874. 

I  2B.  "Wben  a.Tes  anA  nays  necessary ;  tbree-Hf tbs  to  eon- 
atltrnte  ««ornm. 

On  tbe  final  passage,  in  either  house  of  the  Legislature,  of  any 
aet  which  imposes,  continues  or  revives  a  tax,  or  creates  a  debt 
or  charge,  or  makes,  continues  or  revives  any  appropriation  of 
pablic  or  trust  money  or  property,  or  releases,  discharges  or  com- 
motes any  claim  or  demand  of  the  State,  the  question  shall  be 
talLen  by  yeas  and  nays,  which  shall  be  duly  entered  upon  the 
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journals,   and   three-fifths  of  all   the  members  elected  to  either 
house  shall,  in  all  such  cases,  be  necessary  to  constitute  a  quorum 
therein. 
Const.    1846.  art.  Ill,  {  21.  added  In  1874. 

i  26.  Board  of  svperTlsora. 

There  shall  be  in  each  county,  except  in  a  county  wholly  in- 
cluded in  a  city,  a  board  of  supervisors,  to  be  composed  of  such 
members  and  elected  in  such  manner  and  for  such  period  as  is 
or  may  be  provided  by  law.  In  a  city  which  includes  an  entire 
county,  or  two  or  more  entire  counties,  the  powers  and  duties  of 
a  board  of  supervisors  may  be  devolved  upon  the  municipal  as- 
sembly, common  council,  board  of  aldermen  or  other  legislative 
body  of  the  city.     [As  amended  in  1899.] 

Const.    1840.  art.  Ill,  8  22.  added  in  1S74. 

i  27.  Local  learlslatlve  power*. 

The  Legislature  shall,  by  general  laws,  confer  upon  the  boards 
of  supervisors  of  the  several  counties  of  the  State  such  further 
powers  of  local  legislation  and  administration  as  the  Legislature 
may,  from  time  to  time,  deem  expedient,  and  in  counties  which 
now  have,  or  may  hereafter  have,  county  auditors  or  other  fiscal 
officers,  authorized  to  audit  bills,  accounts,  charges,  claims  or 
demands  against  the  county,  the  T-.egiKlature  may  confer  such 
IM)wers  upon  said  auditors,  or  fiscal  officers,  as  the  Legislature 
may,  from  time  to  time  deem  expedient 

Cunst.     1846.  art.  Ill,  {  23,  added  in  1874.  amended  1009. 

i  28.  Extra  compenBatlon  prohibited. 

The  Legislature  shall  not,  nor  shall  the  common  council  of  any 
city,  nor  any  board  of  supervisors,  grant  any  extra  compensation 
to  any  public  officer,  servant,  agent  or  contractor. 

Const.    1846,  art.  Ill,  {  2i. 

i  29.  Prliioa  labor  i  coatract  Byatem  abolisbed. 

The  Legislature  shall,  by  law,  provide  for  the  occupation  and 
employment  of  prisoners  sentenced  to  the  several  state  prisons, 
penitentiaries,  jails  and  reformatories  in  the  State;  and  on  and 
after  the  first  day  of  January,  in  the  year  one  tiiousand  eight 
hundred  and  ninety-seven,  no  person  in  any  such  prison,  peni- 
tentiary, jail  or  reformatory,  shall  be  rtniuired  or  allowed  to 
work,  while  under  sentence  thereto,  at  any  trade.  Industry  or 
occupation,  wherein  or  whereby  his  work,  or  the  product  or  profit 
of  his  work,  shall  be  farmed  out,  contracted,  given  or  sold  to 
any  person,  firm,  association  or  corporation.  This  section  shall 
not  be  construed  to  prevent  the  Legislature  from  providing  that 
convicts  may  work  for,  and  that  the  products  of  their  labor  may 
be  disposed  of  to,  the  State  or  any  political  division  thereof,  or 
for  or  to  any  public  institution  owned  or  managed  and  controlled 
by  the  State»  or  any  political  division  thereof. 

New. 
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ARTICLE  FOURTH. 

flee.     1.  ExecatlTe  power. 

2.  Qualiflcatloos  of  goTernor  aud  lleutouant-govcrncr. 

3.  Election  of  goTcruor  aad  lieateiiant-govi>rnor. 

4.  Duties  and  powers  of  govonior;  coinilfnstttloa. 

5.  ReprloTM,  commutations  and  pardons  to  bo  grantpd  by  goTetnor. 
e.  When  llentenant-gOTernor  to  act  as  governor. 

7.  QuAllflcatSona    and   duttea   of  lieutenant-governor;    aucceasion   to   the 

goTemorahip. 

8.  Salary  of  lleutonant-govornor. 

0.  Bills    to   ho    presontt^d    to   governor;    approval;    passage   of  bills    by 
legislature  If  not  approved. 

I  1.  Bicecntl-re  p^tver. 

The  executive  power  shall  be  vested  in  a  Governor,  who  shall 
bold  his  ofBce  for  two  years;  a  Tiieiitonant-Govemor  shall  be 
ehosen  at  the  same  time,  and  for  the  same  term.  The  Governor 
and  Lipntenant-Governor  eleeted  next  preceding  ^he  time  when 
this  s«ection  shall  take  effect,  shall  hold  office  until  and  including 
rhe  thirty-first  day  of  December,  one  thousand  eight  hundred  and 
ninety-six,  and  their  successors  shall  be  chosen  at  the  general 
election  in  that  year. 

Coast.     1S46.  art.   IV.  }  1. 

$  2.  (^ufillflcattonB  of  irovernor  and  Ilentenamt-flrovernor. 

No  person  shall  be  eligible  to  the  office  of  Governor  or  Lieuten- 
ant-Governor, except  a  citizen  of  the  United  States,  of  the  age 
of  not  less  than  thirty  years,  and  who  shall  have  been  five  years 
next  precluding  his  election  a  resident  of  this  State. 
Const.     1846.  art.  IV.  i  2. 

I  3*  Rlectloa    of  igovernor   and    lleuteuant-grovernor. 

The  Governor  and  Lieutenant-Governor  shall  be  elected  at  the 
times  and  places  of  choosing  members  of  the  Assembly.  The 
persons  respectively  having  the  highest  number  of  votes  for  Gov- 
ernor and  Ijieutenaut-Governor  shall  be  elected;  but  in  case  two 
or  more  shall  have  an  equal  aud  the  highest  number  of  vote^  for 
Guvemor,  or  for  Lieutenant-Governor,  the  two  houses  of  the 
I>.egii(Utare  at  its  ne.xt  annual  st^sion  shall  forthwith,  by  joint 
ballot,  cho*3se  one  of  the  said  persons  so  having  an  equal  and  the 
highest  number  of  votes  for  Governor  or  Lieutenant-Governor. 

Ooost.     1S4«.  art.  IV,  f  <8. 

I  4.  Dutieii   and    po^vers   of    fcovcrnor)    compensation. 

The  Governor  shall  be  Commander-in-Chief  of  the  military  and 
naval  forces  of  the  Stat^.  He  shall  have  power  to  convene  the 
Le^Iatnre,  or  the  Senate  only,  on  extraordinary  occasions.  .  At 
extraordinary  aeesions  no  mibject  shall  be  acted  upon,  except  such 
as  the  Governor  may  recommend  for  consideration.  He  shall 
communicate  by  message  to  the  Legislature  at  every  session  the 
condition  of  the  State,  and  recommend  such  matters  to  it  as  he 
.«hall  judge  expedient  He  shall  transact  all  necessary  business 
xvith  the  officers  of  government,  civil  and  military.  He  shall 
expedite  all  such  measures  as  may  be  resolved  upon  by  the  Logis- 
latore.  and  shall  take  care  that  the  laws  are  faithfully  executed. 
He  shall  receive  for  his  services  an  annual  salary  of  ten  thousand 
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dollars,  and  there  shall  be  provided  for  his  use  a  suitable  and 
furnished  executive  residence. 
Const.    1840,  art.  IV,  f  4,   amended  in  1874. 

i  B.  Reprieves,  commiitattontt,  and  pardons  to  be 
arranted  by  arovernor. 

The  Governor  shall  have  the  power  to  iprrant  reprieres,  com- 
mutations and  pardons  after  conviction,  for  all  offenses  except 
treason  and  oases  of  impeachment,  upon  such  conditions  and  with 
such  restrictions  and  limitations,  as  he  may  think  proper,  sub- 
ject to  such  regulations  as  may  be  provided  by  law  relative  to 
the  manner  of  applying  for  pardons.  Upon  conviction  for  treason, 
be  shall  have  power  to  suspend  the  execution  of  the  sentence, 
until  the  case  shall  be  reported  to  the  Legislature  at  its  next 
meeting,  when  the  Legislature  shall  either  pardon,  or  commute 
the  sentence,  direct  the  execution  of  the  sentence,  or  grant  4 
further  reprieve.  He  shall  annually  communicate  to  the  Legis- 
lature each  case  of  reprieve,  commutation  or  pardon  granted, 
stating  the  name  of  the  convict,  the  crime  of  which  he  was  con- 
victed, the  sentence  and  its  date,  and  the  date  of  the  commuta- 
tion, pardon  or  reprieve. 

Const.    1846.  art.  IV.  f  5. 

I  6.  li^'^ben   Ilentena-nt-aroTernor   to   net   an  aroTernor. 

In  case  of  the  impeachment  of  the  Governor,  or  his  removal 
from  office,  death,  inability  to  discharge  the  powers  and  duties 
of  the  said  office,  resignation,  or  absence  from  the  State,  the 
powers  and  duties  of  the  office  shall  devolve  upon  the  Lieutenant- 
Governor  for  the  residue  of  the  term,  or  until  the  disability  shall 
cease.  But  when  the  Governor  .shall,  with  the  consent  of  the 
liegislature,  be  out  of  the  State.  In  time  of  war,  at  the  head  of  a 
military  force  thereof,  he  shall  continue  Commander-in-Chief  of 
all  the  military  force  of  the  State. 

Const.    1340,  art.  IV,  S  6. 

i  7.  Qnallflcattonn  and  dntten  of  llentenant*irovernor| 
■nceeMHlon  to  the  arovernorahlp. 

The  Lieutenant-Governor  shall  possess  the  same  qualifications 
of  eligibility  for  office  as  the  Governor.  He  shall  be  president  of 
the  Senate,  but  .shall  have  only  a  casting  vote  therein.  If  during 
a  vacancy  of  the  office  of  (Jovemor.  the  Lieutenant-Governor  shall 
be  impeached,  displaced,  resigii,  die,  or  become  incapable  of  per- 
forming the  duties  of  his  office,  or  be  absent  from  the  State,  the 
President  of  the  Senate  shall  act  as  Governor  until  the  vacancy 
be  filled  or  the  disability  shall  cease;  and  if  the  President  of  the 
Senate  for  any  of  the  above  cau.ses  shall  become  incapable  of 
performing  the  duties  pertaining  to  the  office  of  Governor,  the 
Speaker  of  the  Assembly  shall  act  as  Governor  until  the  vacancy 
be  filled  or  the  disability  shall  cease. 

Const.    1840,  art.  IV,  i  7. 

i  8.  Salary-  of  Ilentennnt-arovernor. 

The  Lieutenant-Governor  shall  receive  for  his  services  an  annual 
salary  of  five  thousand  dollars,  and  shall  not  receive  or  be  en- 
titled to  any  other  compensation,  fee  or  perquisite,  for  any  duty 
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or  service  he  may  be  required  to  perform  by  the  Constitution  or 
by  law. 

Oonat.    1848,  art.  IV,  f  8,  amended  in  1874. 

I  9.  Btll*  to  be   presented    to   arovernor;   approval  |    pa»* 
■airo  of  bill  by  leslslntiire  If  not  approved. 

Every  bill  which  shall  have  passed  the  Senate  and  Assembly 
shall,  before  it  becomes  a  law,  be  presented  to  the  Governor;  if 
he  approve,  be  shall  sign  it;  bnt  if  not,  he  shall  return  it  with 
his  objections  to  the  house  in  which  it  shall  have  originated, 
which  shall  enter  the  objections  at  large  on  the  journal,  and 
proceed  to  reconsider  it.  If  after  such  reconsideration,  two-thirds 
of  the  members  elected  to  that  house  shall  agree  to  pass  the  bill, 
it  shall  be  sent,  together  with  the  objections,  to  the  other  house, 
by  which  It  shall  likewise  be  reconsidered;  and  if  approved  by 
two-thirds  of  the  members  elected  to  that  house,  it  shall  become 
a  law  notwithstanding  the  objections  of  the  Governor.  In  all 
such  cases,  the  votes  in  both  houses  shall  be  determined  by  yeas 
and  nays,  and  the  names  of  the  members  voting  shall  be  entered 
on  the  journal  of  each  house  respectively.  If  any  bill  shall  not 
be  returned  by  the  Governor  within  ten  days  (Sundays  excepted) 
after  it  shall  have  been  presented  to  him,  the  same  shall  be  a 
law  in  like  manner  as  if  he  had  signed  it,  unless  the  Legislature 
shtLll,  by  their  adjournment,  prevent  its  return,  in  which  case  it 
shall  not  become  a  law  without  the  approval  of  the  Governor. 
No  bill  shall  become  a  law  after  the  iinal  adjournment  of  the  - 
liegislatare,  unless  approved  by  the  Governor  within  thirty  days 
after  such  adjournment.  If  any  bill  presented  to  the  Governor 
rontain  several  items  of  appropriation  of  money,  he  may  object 
to  one  or  more  of  such  items  while  approving  of  the  other  portion 
of  the  bill.  In  such  case,  he  shall  append  to  the  bill,  at  the  time 
of  signing  it,  a  statement  of  the  items  to  which  he  objects;  and 
the  appropriation  so  objected  to  shall  not  take  effect.  If  the 
IjCgisIature  be  in  session,  he  shall  transmit  to  the  house  in  which 
the  bill  originated  a  copy  of  such  statement,  and  the  items  ob- 
jected to  shall  be  separately  reconsidered.  If  on  reconsideration 
one  or  more  of  such  items  be  approved  by  two-thirds  of  the  mem- 
bers elected  to  each  house,  the  same  shall  be  part  of  the  law. 
notwithstanding  the  objections  of  the  Governor.  All  the  pro- 
visiooa  of  this  section,  in  relation  to  bills  not  approved  by  the 
Governor,  shall  apply  in  cases  in  which  he  shall  withhold  his 
approval  from  any  item  or  items  contained  in  a  bill  appropriating 
money. 
CoukL    1846,  art.  IT,  |  9,  amended  In  1874. 

23 


f§l-3  CONSTITUTION  OF  NEW  YORK.  Art.  V 

ARTICLE    FIFTH. 

Sec.     1.  State  officers. 

2.  First  election  of  state  officers. 

3.  Superintendent  of  public  works;   Appointment;  powers  and  duties. 

4.  Superintendent  of  state  prlsans;  appointmeot;  powers  and  .duties. 

5.  Commissioners  of  the  hind  (office:  of  the  canal  fund;  canal  board. 

6.  Powers  and  duties  of  boards. 

7.  State  treasurer;  8UBp<>nHlon  by  gOTcmor. 

8.  Certain  offices  abolished. 

9.  Civil  service  appointments  and  promotions. 

§   1.  Stute  ofltcern. 

The  Secretary  of  State.  Comptroller,  Treasurer,  Attorney-Gen- 
eral and  State  Engineer  and  Surveyor  shall  be  chosen  at  a  gen- 
eral election,  at  the  times  and  places  of  electing  the  Governor 
and  Lieutenant-Governor,  and  shall  hold  their  offices  for  two 
years,  except  as  provided  in  section  two  of  this  article.  Each 
of  the  officers  in  this  article  named,  excepting  the  Speaker  of  the 
Assembly,  shall,  at  stated  times  during  his  continuance  in  office, 
receive  for  his  services  a  compensation  which  shall  not  be  in- 
creased or  diminished  during  the  term  for  which  he  shall  have 
been  elected;  nor  shall  he  receive  to  his  use  any  fees  or  per- 
quisites of  office  or  other  compensation.  Xo  person  shall  be 
elected  to  the  office  of  State  Engineer  and  Surveyor  who  is  not 
a  practical  civil  engineer. 

Const.    1846,  art.  V,  W  1,  2. 

f  2.  First  election  of  Btnte  offleers. 

The  first  election  of  the  Secretary  of  State,  Comptroller,  Treas- 
urer, Attorney-General  and  State  Engineer  and  Surveyor,  pur- 
suant to  this  article,  shall  be  held  in  the  year  one  thousand 
eight  hundred  and  ninety-five,  and  their  terms  of  office  shall 
begin  on  the  first  day  of  January  following,  and  shall  be  for 
three  years.  At  the  general  election  in  the  year  one  thousand 
eight  hundred  and  ninety-eight,  and  every  two  years  thereaiter, 
their  successors  shall  be  chosen  for  the  term  of  two  years. 

New. 

§  3.  Saperlntendent  of  public  ivorkat  apiM»li»tinent| 
po'crers   and    dntl^n   of. 

A  Superintendent  of  Public  Works  shall  be  appointed  by  the 
Governor,  by  and  with  the  advice  and  consent  of  the  Senate, 
and  hold  his  office  until  the  end  of  the  term  of  the  Governor  by 
whom  he  was  nominated,  and  until  his  successor  is  appointed  and 
qualified.  He  shall  receive  a  compjeusation  to  be  fixed  by  law. 
He  shall  be  required  by  law  to  give  security  for  the  faithful 
execution  of  his  office  before  entering  upon  the  duties  thereof. 
He  shall  be  charged  with  the  execution  of  all  laws  relating  to  the 
repair  and  navigation  of  the  canals,  and  also  of  those  relating 
to  the  construction  and  improvement  of  the  canals,  except  so  far 
as  the  execution  of  the  laws  relating  to  such  construction  or 
improvement  shall  be  confided  to  the  State  Engineer  and  Sur- 
veyor: subject  to  the  control  of  the  Legislature,  he  shall  make 
the  rules  and  regulations  for  the  navigation  or  use  of  the  canals. 
He  may  be  suspended  or  removed  from  office  by  the  Governor, 
whenever,  in  his  judgment,  the  public  interest  shall  so  require; 
but   in   case  of  the   removal  of  such   Superintendent  of   Public 
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Works  from  office,  the  Governor  shall  file  with  the  Secretary  of 
State  a  statement  of  the  cause  of  such  removal,  and  shall  report 
such  removal  and  the  cause  thereof  to  the  Let^islature  at  its  next 
eetision.  The  Superintendent  of  Public  Works  shall  appoint  not 
more  than  three  assistant  superintendents,  whose  duties  shall  be 
prescribed  by  him,  subject  to  modification  by  the  Legislature,  and 
who  shall  receive  for  their  services  a  compensation  to  be  fixed  by 
law.  They  shall  hold  their  office  for  three  years,  subject  to  sus- 
pension or  removal  by  the  Superintendent  of  Public  Works,  when- 
ever, in  his  judgment,  the  public  interest  shall  so  require.  Any 
vacancy  in  the  office  of  any  such  assistant  supcrintender.t  shall 
be  filled  for  the  remainder  of  the  term  for  which  he  was  ap 
pointe<i.  by  the  Superintendent  of  Public  Works;  but  in  case  of 
the  sm-«i>ension  or  removal  of  any  such  assistant  superintendent 
by  him.  he  shall  at  once  report  to  the  Governor.  In  writing,  the 
oanse  of  such  removal.  All  other  persons  employed  in  the  care 
and  n^-anagement  of  the  canals,  except  collectors  of  tolls,  and 
tho«e  in  the  department  of  the  State  Engtn(»er  and  Surveyor. 
shall  b<»  appointed  by  the  Superintendent  of  Public  Works,  and 
be  subject  to  suspensioc  or  removal  by  him.  The  Superintendent 
of  Public  Works  shall  perform  all  the  duties  of  the  former  Canal 
Commts^loaers  and  Board  of  Canal  Commissioners,  as  now  de- 
clared by  law,  until  otherwise  provided  by  the  Legislature.  The 
Governor,  by  and  with  the  advice  and  consent  of  the  Senate, 
shall  have  power  to  fill  vacancies  in  the  office  of  Superintendent 
of  Public  Works:  if  the  Senate  be  not  in  session,  he  may  grant 
commissions  which  shall  expire  at  the  end  of  the  next  succeeding 
session  of  the  Senate. 
Oaamt,    184«.  art.  V.  f  Z,  amended  In  1874. 

f  4.  S«i»erlBteii«leHt  of  mtute  priaonai  atppolntiaeiiti 
povrers   »iid   dvtiea  of. 

A  Snperintendent  of  State  Prisons  shall  be  appointed  by  the 
Governor,  by  and  with  the  advice  and  consent  of  the  Senate,  and 
hold  his  office  for  five  years,  unless  sooner  removed;  he  shall 
fnve  security  in  such  amount,  and  with  such  sureties  as  shall  be 
requircKl  by  law  for  the  faithful  discharge  of  his  duties;  he  shall 
have  the  superintendence,  manog^nent  and  control  of  state 
prisons,  subject  to  such  laws  as  now  exist  or  may  hereafter  be 
cnactfH];  be  shall  appoint  the  agents,  wardens,  physicians  and 
chaplains  of  the  prisons.  The  agent  and  warden  of  each  prison 
shall  appoint  all  other  officers  of  such  prison,  except  the  clerk, 
•iibject  to  the  approval  of  the  same  by  the  Snpcrintoudcnt.  The 
Comptroller  shall  appoint  the  clerks  of  the  prisons.  The  Super- 
intendent shall  have  all  the  powers  and  perform  all  the  duties 
not  inooB-sistent  herewith,  which  were  formerly  had  and  per- 
formed by  the  Inspectors  of  State  Prisons.  The  Governor  may 
remove  the  Superintendent  for  cause  at  any  time,  giving  to  him 
a  copy  of  the  charges  against  him,  and  an  opportunity  to  be 
heard  in  his  defense. 

C4iBSt.     IMO.  art.  V,  f  4,  amendca  Ip  1876. 

I  B.  ComailaHloBer*  of  the  land  olllcoi  of  the  canal  fandt 
eanal  bomrd. 

The  IJeutenant-Governor,  Speaker  of  the  Assembly,  Secretary 
of   State,    Comptroller,    Treasurer,    Attorney-General    and    State 
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Engineer  and  Surveyor  shall  be  the  commissioners  of  the  land 
office.  The  Lieutenant-Governor,  Secretary  of  State,  Comptroller, 
Treasurer  and  Attorney-Gieneral  shall  be  the  commissioners  of 
the  canal  fnnd.  The  canal  board  shall  consist  of  the  commis- 
sioners of  the  canal  fund,  the  State  Engineer  and  Surveyor  and 
the  Superintendent  of  Public  Works. 

Const.    1S46.  art.  V,  §  5. 

J(  6.  Po^rrera  and  dntlen  of  boardn. 

The  powers  and  duties  of  the  respective  boards,  and  of  the 
several  ofBcers  in  this  article  mentioned,  shall  be  such  as  now 
are  or  hereafter  may  be  prescribed  by  law. 

Const.    1S4G.  art.  V.  $  6. 

f   7.   State  trewLmureTf  siiapenfiloit   by  erovernor. 

The  Treasurer  may  be  suspended  from  office  by  the  Governor, 
during  the  recess  of  the  I.<egislature,  and  until  thirty  days  after 
the  commencement  of  the  next  session  of  the  Legislature,  when- 
ever it  shall  appear  to  him  that  such  Treasurer  has,  in  any  par- 
ticular, violated  his  duty.  The  Governor  shall  appoint  a  com- 
petent person  to  discharge  the  duties  of  the  office  during  such 
suspension  of  the  Treasurer. 

Const.    1846,  art.  V,  g  7. 

g  8.  Certain  olflceii  nbolUlied. 

All  offices  for  the  weighing,  gauging,  measuring,  culling  or  In- 
specting any  merchandise,  produce,  manufacture  or  commodity 
whatever,  are  hereby  abolished;  and  no  such  office  shall  hereafter 
be  created  by  law;  but  nothing  in  this  section  contained  shall 
abrogate  any  office  created  for  the  purpose  of  protecting  the 
public  health  or  the  interests  of  the  State  in  its  property,  revenue, 
tolls  or  purchases,  or  of  supplying  the  people  with  correct  stand- 
ards of  weights  and  measures,  or  shall  prevent  the  creation  of  any 
office  for  such  puriioses  hereafter. 

Const.    1846.  art.  V,  g  8. 

I  9.  Civil   fiervlce   nppolntmentH   and   promotion*. 

Appointments  and  promotions  in  the  civil  service  of  the  State, 
and  of  all  the  civil  divisions  thereof,  InHuding  cities  and  village.**, 
shall  be  made  according  to  merit  and  fitness  to  be  ascertained, 
so  far  as  practicable,  by  examinations,  which,  so  far  as  prac- 
ticable, shall  be  competitive;  provided  however,  that  honorably 
discharged  soldiers  and  sailors  from  the  army  and  na\^y  of  the- 
Ignited  States  in  the  late  civil  war,  who  are  citizens  and  resi- 
dents of  this  State,  shall  be  entitled  to  preference  in  appointment 
and  promotion  without  regard  to  their  standing  on  any  list  from 
which  such  appointment  or  promotion  may  be  made.  Laws  shall 
be  made  to  provide  for  the  enforcement  of  this  section. 

New. 
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article:  sixth. 

Sec    1-  Snpremc  ooart:  how  constituted;  Judicial  aintrldn. 

2.  Jadlcial  de^rtments;   appellate  dlTtelou,    how  conitltnted;  goTernor 

to  designate  justices;   reporter;  time  and  place  of  holding  courts. 

3.  lodge  or  Juaticc  not  to  sit  In  review;  teBtimony  In  equity  cases. 
4-  Terms  of  mfflce;   racancies,   how  filled. 

5.  Cltj    coorU    abolished;    Judges    become    Justices    of   snpreaie    court; 

salaries:  Jurisdiction  Tested  in  supreme  court. 

6.  Circolt  courts  and  courts  of  oyer  and  terminer  abolished. 

7.  Oourt  of  appeals. 

A-  Vacancy  In  court  of  appeals,  bow  filled. 

9.  Jarlsdlction  of  court  of  appeals. 

10.  Judges  not  to  hold  any  other  oAce. 

It.  RemoTal  of  Judges. 

12.  Compensation;  age  restriction;  assignment  by  gOTernor. 

13.  Trta]  of  impeachments. 

14.  Ooonty  courts. 

15.  Surrogates*     courts;     surros:at<^8.     their     powers     and     Jurisdictions 

Tacandes. 
IB.  Ijoeml  Judicial  offlcers. 

17.  Justices  of  the  peace:  district  court  Justices. 

18.  Inferior  local  courts. 

19.  Clerks  of  courts. 

20.  No  JudlcUl  oflScer.  <><zcept  Justice  of  tta*  peace,  to  recsWe  fees;   not 

to  act  as  attorney  or  counsels. 

21.  Publication  of  statutes. 

22-  Terms  of  ofllce  of  present  Justices  of  the  peace  and  local  Judicial 

oOrers. 
23.  Ooorts  of  special  sessions. 

i  &•  Supreme  covrti  bow  constituted  i  Judicial  district*. 

The  Supreme  Court  is  continued  with  general  jurisdiction  in 
law  and  equity,  subject  to  such  appellate  jurisdiction  of  the  Oourt 
»f  appeals  as  now  is  or  may  be  prescribed  by  law  not  inconsistent 
with  this  article.  The  existing  judicial  districts  of  the  State  are 
matinued  until  changed  as  hereinafter  proTided.  The  Supreme 
Court  shall  consist  of  the  Justices  now  in  office,  and  of  the 
Judges  transferred  thereto  by  the  fifth  section  of  this  article,  all 
of  whom  shall  continue  to  be  Justices  of  the  Supreme  Court 
during  their  respective  terms,  and  of  twelre  additional  Justices 
who  shall  reside  in  and  be  chosen  by  the  electors  of,  the  several 
existing  judicial  aistricts,  three  in  the  first  district,  three  in  the 
serond,  and  one  in  each  of  the  other  districts;  and  of  their  suc- 
cessors. The  successors  of  said  Justices  shall  be  chosen  by  the 
electors  of  their  respective  judicial  districts.  The  Legislature 
may  alter  the  judicial  districts  once  after  every  enumeration 
under  the  Constitution,  of  the  inhabitants  of  the  State,  and  there- 
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upon  reapportion  the  Justices  to  ])e  thereafter  elected  in  the 
districts  so  altered.  The  Le^jishiturc  may  from  time  to  time  in- 
crease the  number  of  justices  in  any  judicial  district  except  that 
the  number  of  justices  in  the  first  and  second  district  or  in  any 
of  the  districts  into  which  the  second  district  may  be  divided, 
shall  not  be  increased  to  exceed  one  justice  for  each  eighty  thou- 
sand, or  fraction  over  forty  thousand  of  the  population  thereof, 
as  shown  by  the  last  State,  or  Federal  census  or  enumeration,  and 
except  that  the  miml>er  of  jtistices  in  any  other  district  almll  not 
he  increased  to  exceed  one  justice  for  each  sixty  thousand  oi* 
fraction  over  thirty-five  thousand  of  the  population  thereof  as 
shown  by  the  last  State  or  Federal  census  or  enumeration.  The 
Legislature  may  erect  out  of  the  second  judicial  district  a.s  now 
constituted,  another  judicial  district  and  aptmrtion  the  justices 
in  oflBce  between  the  districts,  and  provide  for  the  election  of 
additional  justices  in  the  new  district  not  exceeding  the  limit 
herein  provided. 
Const.    1840,   art.  VI.   f  G.  amondtd  In  1905. 

i  2.  Judicial  depart nientm  appellate  dlvliiloii»  hoiv  eon* 
•titated}  flTovernor  to  deHlflrnate  JaiitleeN}  reporter;  time 
and  plaee  of  holdlnar  coartH. 

The  Legislature  shall  divide  the  State  into  four  judicial  depart- 
ments. The  first  department  shall  consist  of  the  county  of  New 
York;  the  others  .shall  be  bounded  by  county  lines,  and  be  com- 
pact and  equal  in  population  as  nearly  as  may  be.  Once  every 
ten  years  the  Legislature  may  alter  the  judicial  departments,  but 
without  increasing  the  number  thereof. 

There  shall  be  an  Appellate  Division  of  the  Supreme  Court, 
consisting  of  seven  Justices  in  the  first  department,  and  of  five 
Justices  in  each  of  the  other  departments,  ""^n  each  lopartment 
four  shall  constitute  a  quorum,  and  the  oonenrrence  of  three  aliall 
he  necessary  to  a  decision.  No  more  than  five  Justices  shall  sit 
in  any  case. 

From  all  the  Justices  elected  to  the  Supremo  Court  the  Gov- 
ernor shall  designate  those  who  shall  constitute  the  (Appellate 
Division  in  each  department;  and  he  shall  designate  the  Presidini? 
Justice  thereof,  who  shall  act  as  such  duiiiig  his  term  of  office, 
and  shall  be  a  resident  of  the  department.  The  other  Justices 
shall  be  designated  for  terms  of  five  years  or  the  unexpired  por- 
tions of  their  respective  terms  of  office,  if  less  than  five  years. 
From  time  to  time  as  the  terms  of  such  designations  expire,  or 
vacancies  occur,  he  shall  make  new  designations.  A  majority  of 
the  Justices  so  designated  to  sit  in  the  Appellate  Division,  in  each 
department  shall  be  residents  of  the  department.  He  may  also 
make  temporary  designations  in  case  of  the  absence  or  inability 
to  act  of  any  Justice  in  the  Appellate  Division,  or  in  case  the 
Presiding  Justice  of  any  Appellate  Division  ahall  certify  to  him 
that  one  or  more  additional  Justices  are  needed  for  the  speedy 
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disposition  of  the  business  before  it.  Whenever  the  Appellate 
Division  in  any  department  shall  be  unable  to  dispose  of  its  busi- 
ness within  a  reasonable  time,  a  majority  of  the  Presiding 
Justices  of  the  several  departments  at  a  meeting  called  by  the 
Presiding  Justice  of  the  department  in  arrears  may  transfer  any 
pending  appeals  from  such  department  to  any  other  department 
for  hearing  and  determination.  No  Justice  of  the  Appellate 
Division  shall,  within  the  department  to  which  he  may  be  desig- 
nated to  perform  the  duties  of  an  Appellate  Ju.stice,  exercise  any 
of  the  powers  of  a  Justice  of  the  Supreme  Court,  other  than 
those  of  a  Justice  out  of  court,  and  those  pertaining  to  the  Ap- 
pellate Division,  or  to  the  hearing  and  decision  of  motions  sub- 
mitted by  consent  of  counsel,  but  any  such  Justice,  when  not 
actually  engaged  in  performing  the  duties  of  such  Appellate 
Justice  in  the  department  to  which  he  is  designated,  may  hold 
any  term  of  the  Supreme  Court  and  exercise  any  of  the  powers 
of  a  Justice  of  the  Supreme  Court  in  any  county  or  judicial  dis- 
trict in  any  other  department  of  the  State.  From  and  after  the 
last  day  of  December,  eighteen  hundred  and  ninety-five,  the 
Appellate  Division  shall  have  the  jurisdiction  now  exercised  by 
the  Supreme  Court  at  its  Oeneral  ^Terms  and  by  the  General 
Terms  of  the  Court  of  Common  Pleas  for  the  City  and  County 
of  New  York,  the  Superior  Court  of  the  City  of  Now  Y'ork,  the 
Superior  Court  of  Buffalo  and  the  City  of  Brooklyn,  and  such 
additional  jurisdiction  as  may  be  conferred  by  the  Legislature. 
It  .«thall  have  power  to  appoint  and  remove  a  reporter. 

The  Justires  of  the  Appellate  Division  in  euch  department  shall 
have  power  to  fix  the  times  and  places  for  holding  Special  Terms 
therein,  and  to  assign  the  Justices  in  the  departments  to  hold 
such  terms;  or  to  make  rules  therefor. 

Con<t.    1H4«,  art.  VI,  S|  7  and  28.  added  In  1SS2,  amended  In  1005. 


{  3.  JndKe  or  Justice  not  to  alt  In  review;  testimony  In 
e^nltT  cfltfiea. 

Xo  Judge  or  Justice  shall  sit  in  the  Appellate  Division  or  in 
the  Court  of  Appeals  in  review  of  a  decision  made  by  him  or  by 
any  c<»urt  of  which  he  was  at  the  time  a  sitting  member.  The 
testimony  in  equity  cases  sliall.be  taken  in  like  manner  as  in 
cases  at  law;  and,  except  as  herein  otherwise  provided,  the  TjCgis- 
lature  shall  have  the  same  power  to  alter  and  regulate  the  juris- 
di<-tion  and  proceedings  in  law  and  in  ciiuity  that  it  has  hereto- 
fore exercised. 

Coast.    lS4<t.  art.  VI,  §  8. 

f  4.  T*rm»  of  olBoe;  vacaneleM,  how  tilled. 

The  official  terms  of  the  Justices  of  the  Supreme  Court  shall  be 
fourteen  years  from  and  including  the  first  day  of  January  next 
after  their  election.     When  a  vacancy  shall  cccur  otjierwise  than 
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by  expiration  of  term  in  the  office  of  Justice  of  the  Supreme 
Court  the  same  shall  be  filled  for  a  full  term,  at  the  next  general 
election,  happening  not  less  than  three  months  after  such  vacancy 
occurs;  and,  until  the  vacancy  shall  be  so  filled,  the  Governor  by 
and  with  the  advice  and  consent  of  the  Senate,  if  the  Senate 
shall  be  in  session,  or  If  not  in  session  the  Governor,  may  fill 
such  vacancy  by  appointment,  which  shall  continue  until  and  in- 
cluding the  last  day  of  December  next  after  the  election  at  which 
the  vacancy  shall  be  filled. 
Const.  1846,  art.  VI,  Si  9*  13. 


S  6.  City  courts  abolished;  Jndflres  become  Justices  of  su- 
preme court;  salaries;  Jurisdiction  -vested  In  supreme 
court. 

The  Superior  Court  of  the  City  of  New  York,  the  Court  of 
Common  l*leas  for  the  City  and  County  of  New  York,  the  Su- 
perior Court  of  Buffalo,  and  the  City  Court  of  Brooklyn,  are 
abolished  from  and  after  the  first  day  of  January,  one  thou.saud 
eight  hundred  and  ninety-six,  and  thereupon  the  seals,  records, 
papers  and  documents  of  or  belonging  to  such  courts,  shall  be 
deposited  in  the  offices  of  the  Clerks  of  the  several  counties  in 
which  said  courts  now  exist;  and  all  actions  and  proceedings  then 
pending  in  such  courts  shall  be  transferred  to  the  Supreme  Court 
for  hearing  and  determination.  The  .Judges  of  said  courts  in 
office  on  the  first  day  of  January,  one  thousand  eight  hundred 
and  ninety-six,  shall,  for  the  remainder  of  the  term  for  which 
they  were  elected  or  appointed,  be  Justices  of  the  Supreme  Court; 
but  they  shall  sit  only  in  the  counties  in  which  they  were  elected 
or  appointed.  Their  salaries  shall  be  paid  by  the  said  counties 
respectively,  and  shall  be  the  same  as  the  salaries  of  the  other 
Justices  of  the  Supreme  Court  residing  in  the  same  counties. 
Their  successors  shall  be  elected  as  Justices  of  the  Supreme 
Court  by  the  electors  of  the  judicial  districts  in  which  they 
lespectively  reside. 

The  jurisdiction  now  exercised  by  the  several  courts  hereby 
abolished,  shall  be  vested  in  the  Supreme  Court.  Appeals  from 
inferior  and  local  courts  now  heard  in  the  Court  of  Common 
Pleas  for  the  City  and  County  of  New  York  and  the  Superior 
Court  of  Buffalo,  shall  be  heard  in  the  Supreme  Court  in  such 
manner  and  by  such  Justice  or  Justices  as  the  Appellate  Divi- 
8i<ms  in  the  respective  departments  which  include  New  York  and 
Buffalo  shall  direct,  unless  otherwise  provided  by  the  Legislature. 

New. 


I  6.  Circuit    courts     and    courts    of    oyer    and    terminer 
abolished. 

Circuit  Courts  and  Courts  of  Oyer  and  Terminer  are  abolished 
from  and  after  the   last  day  of  December,  one  thousand  eight 
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hundred  and  ninety-fiTe.  All  their  jurisdiction  shall  thereupon 
be  Tested  in  the  Supreme  Court,  and  all  actions  and  proceedings 
then  pending;  in  such  courts  shnll  be  transferred  to  the  Supreme 
Court  for  hearing  and  determination.  Anj  Justice  of  the  Su- 
preme Court,  except  as  otherwise  provided  in  this  article,  may 
hold  court  in  any  county. 
New. 

f  7.  Covrt  of  «]u»ealii. 

The  Court  of  Appeals  is  continued.  It  shall  consist  of  the  Chief 
Judge  and  Associate  Judges  now  in  office,  who  shall  hold  their 
oflSces  until  the  expiration  of  their  respective  terms,  and  their 
successors,  who  shall  be  chosen  by  the  electors  of  the  State. 
The  oflScial  terms  of  the  Chief  Judge  and  Associate  Judges  shall 
be  fourteen  years  from  and  including  the  first  day  of  January 
next  after  their  election.  Five  members  of  the  court  shall  form 
a  quorum,  and  the  concurrence  of  four  shall  be  necessary  to  a 
decision.  The  court  shall  have  power  to  appoint  and  to  remove 
its  reporter,  clerk  and  attendants.  AVhenever  and  as  often  as  a 
majority  of  the  Judges  of  the  Court  of  Appeals  shall  certify  to 
the  Governor  that  said  court  is  unable,  by  reason  of  the  accumu- 
lation of  causes  pending  therein,  to  hear  and  dispose  of  the  same 
with  reasonable  speed,  the  Governor  shall  designate  not  more  than 
four  Justices  of  the  Supreme  Court  to  serve  as  Associate  Judges 
of  Court  of  Appeals.  The  Justices  so  designated  shall  be  relieved 
from  their  duties  as  Justices  of  the  Supreme  Court  and  shall 
serve  as  Associate  Judges  of  the  Court  of  Appeals  until  the 
caones  undisposed  of  in  said  court  are  reduced  to  two  hundred, 
when  they  shall  return  to  the  Supreme  Court.  The  Governor 
may  designate  Justices  of  the  Supreme  Court  to  fill  vacancies. 
No  Justice  shall  serve  as  Associate  Judge  of  the  Court  of  Ap- 
peals except  while  holding  the  office  of  Justice  of  the  Supreme 
Court,  and  no  more  than  seven  Judges  shall  sit  in  any  case. 
[As  amended  in  1809.] 
Const.    1846,  art.  VI.  f  3.  amended  In  1869. 

I  8.  Vfltcancy  In  coart  of  appeals,  Iiodt  llllcd. 

When  a  vacancy  shail  occur  otherwise  than  by  expiration  of 
term,  in  the  ofQce  of  Chief  or  Associate  Judge  of  the  Court  of 
Appeals,  the  same  shall  be  filled,  for  a  full  term,  at  the  next 
general  election  happening  not  less  than  three  months  after  such 
vacancy  occurs;  and  until  the  vacancy  shall  be  so  filled,  the  Gov- 
ernor, by  and  with  the  advice  and  consent  of  the  Senate,  if  the 
Senate  shall  be  in  session,  or  if  not  in  session  the  Governor  may 
fill  nuch  vacancy  by  appointpient.  If  any  such  appointment  of 
Chief  Judge  shall  be  made  from  among  the  Associate  Judges,  a 
temporary  appointment  of  Associate  Judge  shall  be  made  in  like 
manner;  but  in  such  case,  the  person  appointed  (^/hief  Judge  shall 
not  be  deemed  to  vacate  his  office  of  Associate  Judge  any  longer 
than  nntil  the  expiration  of  his  appointment  as  Chief  Judge.  The 
powers  and  jurisdiction  of  the  court  shall  not  be  suspended  for 
want  of  appointment  or  election,  when  the  number  of  Judges  is 
sufficient  to  constitute  a  quorum.  All  appointments  under  this 
section  shall  continue  until  and  including  the  last  day  of  Decem- 
ber next  after  the  election  at  which  the  vacancy  shall  be  filled. 

Const.    1846,  art.  YI.  i  3,  amended  in  186Q. 
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I  8.  Jnrtadiction  of  court  of  appeal*. 

After  the  last  day  of  December,  one  thousand  eight  hundred 
and  ninety-five,  the  jurisdiction  of  the  Court  of  Appeals,  except 
where  the  judgment  is  of  death,  nhall  be  limited  to  the  review 
of  questions  of  law.  No  unanimous  decision  of  the  Appellate 
Division  of  the  Supreme  Court  that  there  is  evidence  supporting 
or  tending  to  sustain  a  finding  of  fact  or  a  verdict  not  directed 
by  the  court,  shall  be  reviewed  by  the  Court  of  Appeals.  Ex- 
cept where  the  judgment  is  of  death,  appeals  may  be  taken,  as 
of  right,  to  said  court  only  from  judgments  or  orders  entered 
upon  decisions  of  the  Appellate  Division  of  the  Supreme  Court, 
finally  determining  actions  or  special  proceedings,  and  from 
orders  granting  new  trials  on  exceptions,  where  the  appellants 
stipulate  that  upon  affirmance  judgment  absolute  shall  be  ren- 
dered against  them.  The  Appellate  Division  in  any  department 
may,  however,  allow  an  appeal  upon  any  question  of  law  which, 
in  its  opinion,  ought  to  be  reviewed  by  the  Court  of  Appeals. 

The  Legislature  may  further  restrict  the  jurisdiction  of  the 
Court  of  Appeals  and  the  right  of  appeal  thereto,  but  the  right 
to  appeal  shall  not  depend  upon  the  amount  Involved. 

The  provisions  of  this  section  shall  not  apply  to  orders  made 
or  judgments  rendered  by  any  General  Term  before  the  last  day 
of  December,  one  thousand  eight  hundred  and  ninety-five,  but 
appeals  therefrom  may  be  taken  under  existing  provisions  of  law. 

New. 
g   lO.  JnclfireH   not  to  hold  any  other  office. 

The  Judges  of  the  Court  of  Appeals  and  the  Justices  of  the 
Supreme  Court  shall  not  hold  any  other  office  or  public  trust. 
All  votes  for  any  of  them,  for  any  other  than  a  judicial  office, 
given  by  the  Ivegislature  or  the  people,  shall  be  void. 
Const.     1840,    art.    VI,    i   10,  ftiiieudod   lu   18(J9. 

S    11.  Removal  of  Jndareii. 

Judges  of  the  Court  of  Appeals  and  Justices  of  the  Supreme 
Court  mav  be  removed  by  concurrent  resolution  of  both  houses 
of  the  Legislature,  if  two-thirds  of  all  the  members  elected  to 
each  house  concur  theivin.  All  other  judicial  officers,  except 
Justices  of  the  Peace  and  judges  or  justices  of  inferior  courts 
not  of  record,  may  be  removed  by  the  Senate,  on  the  recomnwu- 
dation  of  the  (}overm»r,  if  two-thirds  of  all  the  moml>era  elected 
to  the  Senate  concur  therein.  But  no  officer  shall  be  removeil 
by  virtue  of  this  section  except  for  cause,  which  shall  be  entered 
oil  the  journals,  nor  unless  he  shall  have  l)eeu  served  with  a 
stafenuMit  of  the  cause  alleged,  and  shall  have  had  an  opportunity- 
to  be  heard.  On  the  question  of  removal,  the  yea«  and  nays 
shall  be  entere<l  <m  the  journal, 
t'oiwt.     J 846,  art.   VI,   f   11,    amended  iii   1800. 

5  ia.  Compennatlon;  age  reiitrlctloni  aMlvameni  hy  gov- 
ernor. 

No  person  shall  hold  the  office  of  Judge  or  Justice  of  any  court 
longer  than  until  and  including  the  last  day  of  December  next 
after  he  shall  be  seventy  years  of  age.  Bach  justice  of  the  su- 
preme court  shall  receive  from  the  state  the  sum  of  ten  thousand 
dollars  per  vear.  Those  assigned  to  the  apjiellate  divisions  m  the 
third  and  fourth  departments  shall  each  rc^ceive  in  addition  the 
sura  of  two  thousand  dollars,  and  the  presiding  justices  thereof 
the  sum  of  two  thousand  five  hundred  dollars  per  year.  Those 
justices  elected  iu  the  first  and  second  judicial  departments  shall 
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continae  to  reeoive  from  their  respective  cities,  counties  or  dis- 
tricts, as  now  providea  by  law,  such  additional  compensation  as 
will  make  their  aKPrregate  compeunation  what  they  are  now  receiv- 
injf.  Tho«e  justices  elected  in  any  juuicial  department  other  than 
the  first  or  second,  and  assigned  to  the  appellate  divisions  of  the 
first  or  second  departments,  shall,  while  so  assigned,  receive 
frc»m  those  departments  respectively,  as  now  provided  by  law, 
such  additional  sum  as  is  paid  to  the  justices  of  those  depart- 
ments. A  justice  elected  in  the  third  or  fourth  department 
assigned  by  the  appellate  division  or  designated  by  the  governor 
to  hold  a  trial  or  special  term  in  a  judicial  district  other  than 
that  in  whic^h  he  is  elected  shall  receive  in  addition  ten  dollars 
per  day  for  expenses  while  actually  so  engaged  in  holding  such 
term,  which  shall  be  paid  by  the  state  and  charged  upon  the 
jndicial  district  where  the  service  is  rendereil.  The  compensa- 
tion herein  provided  shall  be  in  lieu  of  and  shall  exclude  all 
other  compensation  and  allowance  to  said  justices  for  expenses 
of  every  kind  and  nature  whatsoever.  The  provisions  of  this 
section  shall  apply  to  the  judges  and  justices  now  in  office  and 
to  those  hereafter  elected. 
Ccmat.     1846,  art.  VI,  8S  13,  14,  amended  in  1869  and  1909. 

I   13.  Trial  of  Impenclimentii. 

The  Assembly  shall  have  the  power  of  impeachment,  by  a  vote 
of  a  majority  of  all  the  members  elected.  The  Court  for  the 
Trial  of  Impeachments  shall  be  composed  of  the  President  of  the 
Senate,  the  senators  or  the  major  part  of  them,  and  the  Judges 
of  the  Court  of  Appeals,  or  the  major  part  of  them.  On  the 
trial  of  an  impeachment  against  the  Governor  or  IJeutenant- 
^Tovernor,  the  lyieutenant-Governor  shall  not  act  as  a  member  of 
the  court.  No  judicial  officer  shall  exercise  his  office,  after 
articles  of  impeachment  against  him  shall  have  been  preferred 
to  the  Senate,  until  he  shall  have  been  acquitted.  Before  the 
trial  of  an  impeachment  the  members  of  the  court  shall  take  an 
<Ktth  or  affirmation  truly  and  impartially  to  try  the  impeachment 
according  to  the  evidence,  and  no  person  shall  be  convicted  with- 
out the  concurrence  of  two-thirds  of  the  members  present.  Judg- 
ment in  cases  of  impeachment  shall  not  extend  further  than  to 
removal  from  office,  or  removal  from  office  and  disqualification  to 
hold  and  enjoy  any  office  of  honor,  trust  or  profit  under  this 
State:  but  the  party  impeached  shall  be  liable  to  indictment  and 
panishment  according  to  law. 
Omst.    1846,  art.  VI,  S  1,  amended  In  1860.      . 

I  14.  Covntr  eonrt*. 

The  existing  County  Courts  are  continued,  and  the  Judges 
thcr»H>f  now  in  office  shall  hold  their  offices  until  the  expiration 
of  their  respective  terms.  In  the  county  of  King»  there  shall  be 
two  (.'ounty  Judges  and  the  additional  ("ounty  Judge  shall  be 
chosen  at  the  next  general  election  held  after  the  adoption  of  this 
article.  The  successors  of  the  several  County  Judges  shall  be 
<h*)»en  by  the  electors  of  the  counties  for  the  term  of  six  years. 
County  Courts  shall  have  the  powers  and  jurisdiction  they  now 
possesa,  and  also  original  jurisdiction  in  actions  for  the  recovery 
of  money  only,  where  the  defendants  reside  in  the  county,  and  in 
which  the  complaint  demands  judgment  for  a  sum  not  exceeding 
two  thou.sand  dollars.  The  Legislature  mav  hereafter  enlarge 
or  restrict  the  jurisdiction  of  the  County  Courts,  provided,  how- 
ever, that  their  jurisdiction  shall  not  be  so  extended  as  to  author- 
ize an  action  therein  for  the  recovery  of  money  only,  in  which 
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the  sum  demanded  exceeds  two  thousand  dollars,  or  in  which 
\iny  person  not  a  resident  of  the  county  is  a  defendant. 

Courts  of  Sessions,  except  in  the  county  of  New  York,  are 
abolished  from  and  after  the  last  day  of  December,  one  thousand 
eight  hundred  and  ninety-five.  All  the  jurisdiction  of  the  Court 
of  Sessions  in  each  county,  except  the  county  of  New  Y'ork,  shall 
thereupon  be  vested  in  the  County  Court  thereof,  and  all  actions 
and  proceedings  then  pending  in  such  Courts  of  Sessions  shall  be 
transferred  to  said  County  Courts  for  hearing  and  determination. 
Every  County  Judge  shall  perform  such  duties  as  may  be  re- 
quired by  law.  His  salary  shall  be  established  by  law.  payable 
out  of  the  county  treasury'.  A  County  Judge  of  any  county  may 
hold  County  Courts  in  any  other  county  when  requested  by  the 
Judge  of  such  other  county. 

Const.    1846,  art.  VI.  S  15.  amended  In  1869. 

I  16.  Sarrosnten'  court*;  im rr ovateSf  their  powers  and 
Jarliidletion)  vacainclea. 

The  existing  Surrogates'  Courts  are  continued,  and  the  Sur- 
rogates now  in  office  shall  hold  their  offices  until  the  expiration  of 
their  terms.  Their  successors  shall  be  chosen  by  the  electors  of 
their  respective  counties,  and  their  terms  of  office  shall  be  six 
years,  except  in  the  county  of  New  York,  where  they  shall  con- 
tinue to  be  fourteen  years.  Surrogates  and  Surrogates'  Courts 
shall  have  the  jurisdiction  and  powers  w^hich  the  Surrogates  and 
existing  Surrogates'  Courts  now  possess,  until  otherwise  provided 
by  the  Legislature.  The  County  Judge  shall  be  Surrogate  of  his 
county,  except  where  a  separate  Surrogate  has  been  or  shall  be 
elected.  In  counties  having  a  population  exceeding  forty  thou- 
sand, wherein  there  is  no  separate  Surrogate,  the  Legislature 
may  provide  for  the  election  of  a  separate  officer  to  be  Surrogate, 
whose  term  of  office  shall  be  six  years.  When  the  Surrogate 
shall  be  elected  as  a  separate  officer  his  salary  shall  be  established 
by  law,  payable  out  of  the  county  treasury.  No  County  Judge 
or  Surrogate  shall  hold  office  longer  than  until  and  including  the 
last  day  of  December  next  after  he  shall  be  seventy  years  of 
age.  Vacancies  occurring  in  the  office  of  County  Judge  or  Sur- 
rogate shall  be  filled  in  the  same  manner  as  like  vacancies 
occurring  in  the  Supreme  Court.  The  compensation  of  any 
County  Judge  or  Surrogate  shall  not  be  incrensed  or  diminished 
during  his  term  of  office.  For  the  relief  of  Surrogates'  Courts 
the  Legislature  may  confer  upon  the  Supreme  Court  In  any 
county  having  a  population  exceeding  four  hundred  thousand,  the 
powers  and  jurisdiction  of  Surrogates,  with  authority  to  try 
issues  of  fact  by  jury  in  probate  cases. 

C^nat.    1846.  art.  VI,  §  15,  amended  in  1809. 

I   16.  Local  Judicial  ofllcern. 

The  Legislature  may.  on  application  of  the  board  of  super- 
visors^  provide  for  the  election  of  local  officers,  not  to  exceed  two 
in  any  county,  to  discharge  the  duties  of  County  Judge  and  of 
Surrogate,  in  cases  of  their  inability  or  of  a  vacancy,  and  in 
such  other  cases  as  may  be  provided  by  law,  and  to  exercise  such 
other  powers  in  special  cases  as  are  or  may  be  provided  by  law. 

Const.    1846,  art.  VI.  |  16,  amended  In  1869. 
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I  IT.    Jvatlces  of  tlte  peace  |  dlntrlci  court  Juntlcea. 

The  electors  of  the  several  towns  shall,  at  their  annual  town 
meetings,  or  at  such  other  time  and  in  such  manner  as  the  Legis- 
latare  may  direct,  elect  Justices  of  the  Peace,  whose  term  of 
office  shall  be  four  years.  In  case  of  an  election  to  fill  a  vacancy 
occurring  before  the  expiration  of  a  full  term,  they  shah  hold  for 
the  residue  of  the  unexpired  term.  Theis» number  and  classifica- 
tion may  be  regulated  by  law.  Justices  of  the  Peace  and  judges  - 
or  justices  of  inferior  courts  not  of  record,  and  their  clerks  may 
be  removed  for  cause,  after  due  notice  and  an  opportunity  of 
being  heard,  by  such  courts  as  are  or  may  be  prescribed  by  law. 
Justices  of  the  Peace  and  District  Court  Justices  may  be  elected 
In  the  different  cities  of  this  State  in  such  manner,  and  with  such 
piiwers,  and  for  such  terms,  respectively,  as  are  or  shall  be  pre- 
j«cribod  by  law;  all  other  judicial  officers  in  cities,  whose  election 
or  appointment  is  not  otherwise  provided  for  in  this  article,  shall 
be  chosen  by  the  electors  of  such  cities,  or  appointed  by  some 
local  authorities  thereof. 

Coctrt.    1846,  art.*  VI.  i  18,  amended  l^  1868. 

f  18.  Inferior  locftl  cowmtm. 

Inferior  local  courts  of  civil  and  criminal  jurisdiction  may  be 
established  by  the  Legislature,  but  no  inferior  local  court  here- 
after  created  shall  be  a  court  of  record.  The  Legislature  shall 
not  hereafter  confer  upon  any  inferior  or  local  court  of  its  crea- 
tion, any  equity  jurisdiction  or  any  greater  jurisdiction  in  other 
respects  than  is  conferred  »pon  County  Courts  by  or  under  this 
article.  Except  as  herein  otherwise  provided,  all  judicial  officers 
shall  be  elected  or  appointed  at  such  times  and  In  such  maimer 
aK  the  Legislature  may  direct. 
Conat.    1840,  arL  VI,  §  10,  amended  Jo  186D 

I  19.  Clerics  of  eoiarts. 

Clerks  of  the  several  counties  shall  be  clerks  of  the  Supreme 
Court  with  such  powers  and  duties  as  shall  be  prescribed  by 
law.  The  Justices  of  the  Appellate  Division  in  each  department 
shall  have  power  to  appoint  and  to  remove  a  clerk  who  shall  keep 
his  office  at  a  place  to  be  designated  by  said  Justices.  The  Clerk 
of  the  Court  of  Appeals  shall  keep  his  office  at  the  seat  of  gov- 
ernment. The  Clerk  of  the  Court  of  Appeals  and  the  clerks  of 
the  Appellate  Division  shall  receive  compensation  to  be  estab- 
]i!«hed  by  law  and  paid  out  of  the  public  treasury. 

Const.    1S46,  art.  YI,  9  20,  amended  in  1869. 

f  ao.  ICo  Jndlclfltl  Olllcery  except  jnntlcc  of  the  peace,  to 
reecivc  foes|  not  to  act  as  attorney  or  counselor. 

No  judicial  officer,  except  Justices  of  the  Peace,  shall  receive 
to  his  own  use  any  fees  or  perquisites  of  office;  nor  shall  any 
Judge  of  the  Court  of  Appeals,  or  Justice  of  the  Supreme  Court, 
or  any  County  Judge  or  Surrogate  hereafter  elected  in  a  county 
having  a  population  exceeding  one  hundred  and  twenty  thousand, 
practice  as  an  attorney  or  counselor  in  any  court  of  record  in 
this  State,  or  act  as  referee.  The  Legislature  may  impose  a 
similar  prohibition  upon  County  Judges  and  Surrogate'^  in  other 
counties.    No  one  shall  b^  eligible  to  the  office  of  Judge  of  the 
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Court  of  Appeals,  Justice  of  the  Supreme  Court,  or,  except  In 
the  county  of  Hamilton,  to  the  office  of  County  Judge  or  Surro- 
gate, who  is  not  an  attorney  and  counselor  of  this  State. 
Const.    1846,  art.  VI,  f  21,  amended  in  1860. 

i  81.  Publication  of  atatuteB. 

The  Legislature  shall  provide  for  the  speedy  publication  of  all 
statutes,  and  shall  regulate  the  reporting  of  the  decisions  of  the 
courts;  but  all  laws  and  judicial  decisions  shall  be  free  for  pub- 
lication by  any  person. 

Const.    1846.  art.  VI,  9  23,  amended  In  180D. 

I  2S2.  Term*  of  olllce  of  preaent  Justtee*  of  tlie  peace  and 
local  Judicial  ofllcera. 

Justices  of  the  Peace  and  other  local  judicial  officers  provideil 
for  in  sections  seventeen  and  eighteen,  in  office  when  this  artich* 
takes  effect,  shall  hold  their  offices  until  the  expiration  of  their 
respective  terms. 

Const.    1846,  art.  VI,  8  25.  amended  In  18(».  * 

I  23.  ConrtH  of  apcclal  sesalon*. 

Courts  of  Special  Sessions  shall  have  such  jurisdiction  of 
offenses  of  the  grade  of  misdemeanors  as  may  be  prescribed  l^ 
law. 

Const.    1846,  art.  VI,  §  26,  amended  In  1800. 
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article:  seteshtth. 

8ec.     1.  State  credit  not  to  be  glren. 

2.  State  debts,  power  to  contract. 

3.  State  debts  to  repel  InTasiona. 

4.  Limitation  of  legUlatlvu  power  to  croate  debts. 

5.  Sinking  fund,   bow  kept  and  Invogud. 

6.  Claims  barred  by  statute  of  limitations. 

7.  Foreat  preaerte. 

8.  Canala.  not  to  be  sold;  not  applicable  to  certain  canals;  dlspoaltion 

of  funds. 

9.  No   tolls   to  be  imposed;  contracts  for  work  and  materials;  uo  extra 

comttensation. 
10-   Caual  improrement  and  cost  thereof. 

11.  Payment  of  debts  of  the  State. 

12.  Improrement  of  hlsbways. 

f  1.  Stflitc  credit  not  to  be  vlven. 

The  credit  of  the  State  shall  not  in  any  manner  be  given  or 
loaned  to  or  in  aid  of  any  individual,  association  or  corporation. 
Const.    I»t6,  art.  Til.  f  9. 

{  2«  StAte  dcbtii,   povi'er  to  contract. 

The  State  may,  to  meet  casual  deficits  or  failures  in  revenues, 
or  for  expenses  not  provided  for,  contract  debts;  but  such  debts, 
direct  or  contingent,  singly  or  in  the  aggregate,  shall  not  at  any 
time  exceed  one  million  of  dollars;  and  the  moneys  arising  from 
the  loans  creating  such  debts  shall  be  applied  to  the  purpose  for 
which  they  were  obtained,  or  to  repay  the  debt  bo  contracted, 
and  to  no  other  purpose  whatever. 

Coast.    1846,  art.  VII.  f  10. 

i  3.   state  debt*  to  repel  invaiilons. 

In  addition  to  the  above  limited  power  to  contract  debts,  the 
State  may  contract  debts  to  repel  invasion,  suppress  insurrection, 
or  defend  the  State  in  war;  but  the  money  arising  from  the  con- 
tracting of  s«ch  debts  shall  be  applied  to  the  purpose  for  which 
it  was  raised,  or  to  repay  such  debts,  and  to  no  other  purpose 
irhatever. 

Coast.    1S44S.  art.  VII,  }  11. 

I  4.  Lfntltflttion   of   leslslatlve  poiver   to   create   debts. 

Kxcept  the  d^lifs  specified  in  sections  two  and  three  of  this 
arti^'N*.  no  debts  shall  be  hereafter  contracted  by  or  in  behalf 
of  this  Stnte,  unless  such  debt  shall  be  authorized  by  a  law, 
for  .*i«-nie  single  work  or  object,  to  be  distindy  specified  therein; 
and  Kuch  law  .shall  impose  and  provide  for  the  collection  of  a 
dfarct  annual  tax  to  pay,  and  sufficient  to  pay,  the  interest  on 
surh  debt  as  it  falls  due,  and  also  to  pay  and  discharge  the 
principal  of  such  debt  within  fifty  years  from  the  time  of  the 
contracting  thereof.  No  such  law  shall  take  effect  until  it  shall, 
at  a  general  election  have  been  submitted  to  the  people,  and  have 
received  a  majority  of  all  the  votes  cast  for  and  against  it  at 
1^  'h  el«»ction.  On  the  final  passage  of  such  bill  in  either  house 
o€  the  Tj«»gislatTire,  the  <|uestion  shall  be  taken  by  ayes  and  noes, 
in  be  duly  entered  on  the  journals  thereof,  and  shall  be:  "Shall 
this  bill  pass,  and  ought  the  same  to  receive  the  sanction  of  the 
people?" 
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The  Legislature  may  at  any  time,  after  the  approval  of  such 
law  by  the  people,  if  no  debt  shall  have  been  contracted  in  pur- 
suance thereof,  repeal  the  same;  and  may  at  any  time,  by  law, 
forbid  the  contracting  of  any  further  debt  or  liability  under  such 
law;  but  the  tax  imposed  by  such  act,  in  proportion  to  the  debt 
and  liability  which  may  have  been  contracted,  in  pursuance  of 
such  law,  shall  remain  in  force  and  be  irrepealable,  and  be  annu- 
ally collected,  until  the  proceeds  thereof  shall  have  made  the 
provision  hereinbefore  specified  to  pay  and  discharge  the  interest 
and  principal  of  such  debt  and  liability.  The  money  arising  from 
any  loan  or  stock  creating  such  debt  or  liability  shall  be  applied 
to  the  work  or  object  specified  in  the  act  authorizing  such  debt 
or  liability,  or  for  the  payment  of  such  debt  or  liability,  and 
for  no  other  purpose  whatever.  No  such  law  shall  be  submitted 
to  be  voted  on,  within  three  months  after  its  passage  or  at  any 
general  election  when  any  other  law.  or  any  bill  shall  be  sub- 
mitted to  be  voted  for  or  against.  The  Legislature  may  provide 
for  the  issue  of  bonds  of  the  state  to  run  for  a  period  not  ex- 
ceeding fifty  years  in  lieu  of  bonds  heretofore  authorized  but 
not  issued  and  shall  impose  and  provide  for  the  collection  of  a 
direct  annual  tax  for  the  payment  of  the  same  as  hereinbefore 
required.  When  any  sinking  fund  created  under  this  section 
shall  equal  in  amount  the  debt  for  which  it  was  created,  no 
further  direct  tax  shall  be  levied  on  account  of  said  sinking  fund 
and  the  Legislature  shall  reduce  the  tax  to  an  amount  equal  to 
the  accruing  interest  on  such  debt.  The  Legislature  may  from 
time  to  time  alter  the  rate  of  interest  to  be  paid  upon  any  State 
debt,  which  has  been  or  may  be  authorized  pursuant  to  the  pro- 
visions of  this  section,  or  uiM>n  any  part  of  such  debt,  provided, 
however,  that  the  rate  of  interest  shall  not  Im»  altered  upon  any 
part  of  such  debt  or  upon  any  bond  or  other  evidenc*e  thereof, 
which  has  been,  or  shall  be  created  or  issued  before  such  altera- 
tion. In  case  the  Legislature  increase  the  rate  of  interest  upon 
any  such  debt,  or  part  thereof,  it  shall  impose  and  provide  for 
the  collection  of  a  direct  annual  tax  to  pay  and  sufficient  to  pay 
the  increased  or  altered  interest  on  such  debt  as  it  falls  duo 
and  also  to  pay  and  discharge  the  principal  of  such  debt  within 
fifty  years  from  the  time  of  the  contracting  thereof,  and  shall 
appropriate  annually  to  the  sinking  fund  moneys  in  amount 
sufficient  to  pay  such  interest  and  pay  and  discUarge  the  princi- 
pal of  such  debt  when  it  shall  become  due  and  payable. 
Const.     1846.    art.   VII,    |   12,   amended  In    1005    and  1900. 

S   5.   SInklnir  fund,  how  kept  and  lnve«ted. 

The  sinking  funds  provided  for  the  payment  of  interest  and  the 
extinguishment  of  the  principal  of  the  debts  of  the  State  shall 
be  separately  kept  and  safely  invested,  and  neither  of  them  shall 
be  appropriated  or  used  in  any  manner  other  than  for  the  specific 
puriwse  for  which  it  shall  have  been  providetl. 
Const.    1846,   art.   VII,  |  13,  amended  in  1874. 

I  6.  Claims  barred  by  atatute  of  limitation*. 

Neither  the  Legislature,  canal  board,  nor  any  person  or  per- 
sons acting  in  behalf  of  the  State,  shall  audit,  allow  or  pay  any 
claim  which,  as  between  citizens  of  the  8tate,  would  be  barred 
by  lapse  of  time.    This  provision  shall  not  be  construed  to  repeal 
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any  statute  fixing  the  time  within  which  claims  shall  )ye  pre- 
senter! or  allowed,  nor  Bhall  it  extend  to  any  claim  duly  presented 
within  the  time  allowed  by  law,  and  prosecuted  with  due  dili- 
pence  from  the  time  of  such  presentment.  But  if  the  claimant 
9hall  be  under  legal  disability,  the  claim  may  be  presented  within 
two  years  after  such  disability  is  removed. 
Const.    1S46.  art.  Til.  |  14,  amended  In  1874. 

I   7.  Forest  preiierve. 

The  lands  of  the  State,  now  owned  or  hereafter  acquired,  con- 
stituting the  forest  preserve  as  now  fixed  by  law,  shall  be  for- 
ever kept  as  wild  forest  lands.  They  shall  not  be  leased,  sold 
or  exchanged,  or  be  taken  by  any  corporation,  public  or  private, 
nor  shall  the  timber  thereon  be  sold,  removed  or  destroyed. 

Xew. 

I  8.  CaitalM,  not  to  be  aold;  not  applied  to  certain 
eaaala;  disposition  of  funds. 

The  I^egislnture  shall  not  sell,  lease  or  otherwise  dispose  of  the 
Erie  canal,  the  Oswego  canal,  the  Champlain  canal,  the  Cayuga 
and  Senoca  canal,  or  the  Black  River  canal;  but  they  shall 
remain  the  property  of  the  State  and  under  its  management  for- 
ever. The  prohibition  of  lease,  sale  or  other  disposition  herein 
contained,  shall  not  apply  to  the.  canal  known  as  the  Main  and 
Hamburj;  street  canal,  situated  in  the  city  of  Buffalo,  and  which 
extends  easterly  from  the  westerly  line  of  Main  street  to  the 
w*«terl3'  line  of  Hamburg  street.  All  funds  that  may  be  de- 
rived from  any  lease,  sale  or  other  disi>osition  of  any  canal  shall 
be  applied  to  the  improvement,  superintendence  or  repair  of  the 
remaining  iK^rtion  of  the  canals. 
Const.     1»46,  art.  VII,   I  6.  amended  lu  1882. 

f  9.  Ko  tolls  to  be  Imposed;  contracts  for  vrorlc  and  ma- 
terials |   no  extra  compensation. 

No  tolls  shall  hereafter  be  imposed  on  persons  or  property 
tran^sported  on  the  canals,  but  all  boats  navigating  the  canals, 
and  the  owners  and  masters  thereof,  shall  be  subject  to  such  laws 
and  regulations  as  have  been  or  may  hereafter  be  enacted  con- 
cerning the  navigation  of  the  canals.  The  liCgislature  shall  an- 
nually, bj'  equitable  taxes,  make  provision  for  the  expenses  of  the 
superintendence  and  repairs  of  the  canals.  All  contracts  for 
work  or  materials  on  any  canal  shall  be  made  with  the  persons 
who  shall  offer  to  do  or  provide  the  same  at  the  lowest  price, 
with  adequate  security  for  their  performance.  No  extra  compen- 
sation shall  be  made  to  any  contractor;  but  if,  from  any  unfore- 
»w»n  cause,  the  terms  of  any  contract  shall  prove  to  be  unjust 
and  oppressive,  the  cannal  board  may,  upon  the  application  of  the 
contractor,  cancel  such  contract. 
Cciost.     1846.  art.  VII.  |  3.  amended  In  18S2. 

I   lO.  Caaal  ImproTcment,  and  cost  tliereof* 

The  canals  may  be  improved  in  such  manner  as  the  Legisla- 
ture shall  provide  by  law.  A  debt  may  be  authorized  for  that 
purpose  in  the  mode  prescribed  by  section  four  of  this  article,  or 
the  cost  of  snch  improvement  may  be  defrayed-  by  the  appropria- 
tion of  funds  from  the  state  treasury,  or  by  equitable  annual  tax. 
Hew. 
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§   11.  Payment  of  debta  of  tbe  stnte. 

Tho  Ii<»gislatnro  nmy  nppropriato  out  of  any  funds  in  llio 
tri'Hsnry,  moneys  to  pay  tho  accTuiu/;  intorest  and  priud|)al  of 
any  debt  horiMoforo  or  horoaftor  oivatcd,  or  any  part  thereof  and 
may  si't  apart  in  each  fiscal  ye:ir,  moneys  in  the  state  treasury 
as  a  sinking  fund  to  pa^k'  the  interest  as  it  falls  due  and  to 
pay  and  disehar^e  the  principal  of  any  debt  heretofore  or  here- 
after ereate<i  under  section  four  of  article  seven  of  the  conj<titu- 
tion  until  the  same  shall  he  wholly  paid,  and  the  principal  and 
income  of  nneh  Mnkin^'  fund  shall  be  applied  to  the  puriK»se  for 
which  Faid  sinking  fund  is  created  and  to  no  other  purpose  what- 
ever; and»  in  the  event  such  moneys  so  set  apart  in  any  tiscnl 
year  be  sufficient  to  provide  such  sinkin^r  fund,  a  direct  annual 
tax  for  such  year  need  not  ))e  imposed  and  collected,  as  required 
by  the  provisions  of  said  section  four  of  article  seven,  or  of  any 
law  enacted  in  pursuance  thereof. 
Added  in  1005. 

I   12.  Iinprovemeut  of  talffta^irays. 

A  debt  or  delits  of  the  state  may  be  authoriziHl  by  law  for  tho 
improvement  of  highways.  Such  highways  shall  be  determined 
unthT  j?eneral  laws,  which  shall  also  provitle  for  the  equitable 
apportionnuMit  thereof  nmonj?  the  counties.  The  aKi;rt»j;ate  of 
the  ilebts  authorized  by  this  8e<'ti(Mi  shall  not  at  any  t>ne  time 
exceed  the  sum  of  fifty  millions  of  dollars.  1'he  payment  of  the 
annual  interest  on  such  debt  and  the  creation  of  a  sinkiu}?  fuml 
or  at  least  two  iK^r  centunt  per  annum  to  dischar^je  the  in-iu- 
cipal  at  maturity  shall  be  provided  by  general  laws  whose  force 
antl  effect  shall  not  be  diminished  during  the  existence  of  any 
debt  created  tnereunder.  The  Legislature  may  by  general  laws 
re«iuire  the  county  or  town  or  bnth  to  pay  t<»  llie  sinking  fund 
the  pr(»portionate  part  of  the  c<»st  of  any  such  highway  within 
the  boinidaries  of  such  county  or  town  and  the  proportionate 
part  of  the  interest  thereon,  but  no  county  shall  at  any  time  for 
any  highway  be  re<iuired  to  pay  more  than  thirty-live  liundretlthH 
of  the  cost  of  such  highway,  and  no  town  more  than  fifteen  hun- 
dredths. None  of  the  provisions  of  the  fourth  section  of  this 
article  shall  apply  to  debts  for  the  improvement  of  highways 
hereby  authorized. 
AUdivl   iu  11)05. 
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ARTICLJB    KIGHTH. 

Sec     1.  Oorpontionfl,  formation  of. 
2.  Dues  of  corporations.    . 
a.  Corporation,  dt^fluitiou  of  torm. 

4.  SaTLoKs   banli   charters;    restrictions   upon   trustees;    special   charters 

not  to  be  granted. 

5.  Specie  payment. 

6.  Registry  of  bills  or  notes, 

7.  liiabillty  of  stockholders  of  banks. 

8.  Blllholdera  of  insolvent  bank,   preferred  creditors. 

9.  Credit  or  money  of  the  state  not  to  be  f^lven. 

10.  Counties,    ritlrs   and   towns  not    to   give   or   loan    money    or   credit; 

limitation  of  Indebtedness. 

11.  State   board   of  charities;    state   commission    In   lunacy;    state   com* 

mission  of  prisons. 

12.  Boards  appointed  by  governor. 

13.  Kxtsting  laws  to  remain  tn  force. 

14.  Ifafntenance  and  support  of  Inmates  of  charitable  iaatitutions. 

15.  Commissioners  continued  in  office. 

I  1.  Corpomtlonii,  formation  of. 

Corporations  may  be  formed  under  general  laws;  but  shall  not 
be  created  by  special  act,  except  for  municipal  purposes,  and  in 
rases  where,  in  the  judgrment  of  the  Legislature,  the  objects  of 
the  corporation  cannot  be  attained  under  general  laws.  All  gen- 
eral lawR  and  special  acts  passed  pursuant  to  this  section  may  be 
altered  from  time  to  time  or  repealed. 

Coost.    1«W.  art.  VIII.  f  1. 

I  2.  Dves  of  eorporsktioiiii. 

Dues  from  corporations  shall  be  secured  by  such  individual 
ItabUity  of  the  corporators  and  other  means  as  may  be  prescribed 
ty  law. 

Coaat.    18«,  art.  VIII.  i  2. 

I  3.  Corporation,  deftnttton  of  term. 

The  term  corporations  as  used  in  this  article  shall  be  construed 
to  include  all  associations  and  joint-stock  companies  having  any 
of  the  powers  or  privileges  of  corporations  not  possessed  by  in- 
dividuals or  partnerships.  And  all  corporations  shall  have  the 
right  to  sne  and  shall  be  subject  to  be  sued  in  all  courts  in  like 
czses  as  natural  persons. 

Coast.    1846.  art.  VIII,  fi  3. 

I  4.  Sa-vlnflTA  bank  charter*;  reatrletlona  upon  truateea; 
■p^olal   cliarterM  not  to  be  ipranted. 

The  Legislature  shall,  by  general  law,  conform  all  charters  of 
savings  banks,  or  insftitntions  for  savings,  to  a  uniformity  of 
powers,  rights  and  liabilities,  and  nil  charters  hereafter  granted 
for  such  corporations  shall  be  made  to  conform  to  surh  general 
law.  and  to  such  nmendmeut?!  as  may  be  made  thereto.  And  no 
soch  corporation  shall  have  any  capital  stock,  nor  shall  the 
trustees  thereof,  or  any  of  them,  have  any  interest  whatever, 
direct  or  indirect,  in  the  profits  of  such  corporation:  and  no  di- 
rector or  trustee  of  any  such  bank  or  institution  shpll  be  inter- 
ested in  any  loan  or  use  of  any  money  or  property  of  such  bank 
or  institution  for  savings.  The  Legislature  shall  have  no  power  to 
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pass  nny  act  f^rantinf?  any  special  charter  for  banking  purposes; 
but  corporations  or  associations  may  be  formed  for  such  purposes 
under  general  laws. 
Const.     1846.   art.  VIII,  |  4.  amended  In  1874. 

§  5.  Specie  payment. 

The  legislature  shall  have  no  power  to  pass  any  law  sanction- 
ing in  any  manner,  directly  or  iuiiirectly,  the  suspension  of  siH^'ie 
payments,  by  any  person,  asso<'iutiun  or  corporation,  issuing  liank 
notes  of  any  description. 
Const.     1846,   ort.   VIII,   |   3. 

i   G.   Re^Iatry  of  bills  or  notes. 

The   Ijegislature  shall  provide  by   law   for  the   registry  of  all 
bills  or  notes,   Issu.mI  or  imt  in   circululion  as  money,  an<l   shall 
rtHjuire  ample  security  for  the  redeiuption  <»f  the  same  in  specie. 
Const.     li^G,  art.   VIII.   |  G. 

I   7.   Liability  of  Ht<»c*kliolderi«   of  banks. 

The  stockholders  of  every  oor|><'ration  and  joint-stock  associH- 
tion  for  Imnking  iiurpoM's,  shnll  be  in<lividnally  responsible  to  the 
amount  (►f  their  respective  share  or  shares  of  stock  in  any  such 
corporatiiMi  or  association,  for  all  its  debts  and  liabilities  of  every 
kind. 

Const.     1846,  Hft.   VIIl,   I  7. 

f   8.   Billholuers   of  Insolvent   bank,  preferred  creditors. 

In  case  of  the  insidvency  of  any  bank  or  bunking  association, 
the  billholders  thereof  shall  be  entitled  to  preference  in  payment, 
over  all  other  creditors  of  such  bank  or  assoc'iatiou. 
Const.     1846,  art.  VI II.   |  8. 

I  e.  Credit  or  money  of  the  state  not  to  be  fftven. 

Neither  the  credit  nor  the  money  of  the  State  shall  be  given 
or  loaned  to  or  in  aid  of  any  assiH-iation,  corporation  or  private 
undertaking.  This  section  shall  not,  however,  |»revent  the  legis- 
lature from  making  su<'li  provision  for  the  education  and  support 
of  the  blind,  the  deaf  and  dund),  and  juvenile  delinquents,  lu*  to 
it  may  seem  proper.  Nor  shall  it  apply  to  any  fund  or  property 
now  held,  or  which  may  hereafter  be  held,  by  the  State  tor 
educational  purposes. 
CODBt.     1846,  art.   VIII,   |   10,  added  in  1874. 
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f  14K  Lflflnltatlom  of  IndebteUness  of  eovntleay  eitleny  to'vrus 
and  Tillages;  exemption  as  to  eJty  of  New  York. 

No  county,  city,  town  or  village  shall  hereafter  give  any  money 
or  property,   or  loan   its   money   or  credit  to   or  in   aid   of  any 
individual,  association  or  corporation,  or  become  directly  or  in- 
directly the  owner  -of  stock  in,  or  bonds  of,  any  association  or 
corporation;  nor  shall  any  such  county,  city,  town  or  village  be 
allowed  to  incur  any  indebtedness  except  for  county,  city,  town 
or  village  purposes.     Tliis  section  shall  not  prevent  such  county, 
city,  town  or  village  from  making  such  provision  for  the  aid  or 
snpport  of  its  poor  as  may  be  authorized  by  law.     No  county  or 
city  shall  be  allowed  to  become  indebted  for  any  purpose  or  in 
any  manner  to  an  amount  which,  including  existing  indebtedness, 
shall  exceed  ten  per  centum  of  the  assessed  valuation  of  the  real 
estate  of  such  county  or  city  subject  to  taxation,  as  it  appeared 
by  the  assessment-rolls  of  said  county  or  city  on  the  last  assess- 
ment for  state  or  county  taxes  prior  to  the  incurring  of  such 
indebtedness:  and  all  indebtedness  in  excess  of  such  limitations, 
except  such  as  now  may  exist,  shall  be  absolutely  void,  except 
as  herein  otherwise  provided.     No  county  or  city  whose  present 
indebtcflness   exceeds  ten  per  centum   of  the  assessed  valuation 
of  its  real  estate  subject  to  taxation,  shall  be  allowed  to  become 
indebted  in  any  further  amount  until  such  indebtedness  shall  be 
r.^Ioc-eil  within  such  limit.     This  section  shall  not  be  construed 
to  prevent  the  issuing  of  certificates  of  indebtedness  or  revenue 
lionds  issutnl  in  anticipation  of  the  collection  of  taxes  for  amounts 
actually  contained,  or  to  be  contained  in  the  taxes  for  the  year 
wben  such   certificates  or  revenue  bonds  are  issued  and  payable 
»iu  of  snoh    taxes:  nor  to  prevent  the  city  of  New  York  from 
issuing  bonds  to  be  redeemed  out  of  the  tax  levy  for  the  year 
uext  s«uc<eo<Iing  the  year  of  their  issue,  provided  that  the  amount 
of  such  bonds  which  may  be  issued  in  any  one  year  in  excess  of 
the  limitations   herein   contained   shall   not   exceed   one-tenth   of 
one  per  centum  of  the  assessed  valuation  of  the  real  estate  of 
said  city  subject  to  taxation.     Nor  shall  this  section  be  construed 
to  prevent  the  issue  of  bonds  to  provide  for  the  suppiy  of  water; 
hut  the  term  of  the  bonds  issued  to  provide  the  supply  of  water, 
in  exfess  of  the  limitation  of  indebtedness  fixed  herein,  shall  not 
exf-eed  twenty  years,  and  a  sinking  fund  shall  be  created  on  the 
i^j<uing  of  the  said  bonds  for  their  redemption,  by  raising  annu- 
.illy  a  sum  which  will  produce  an  amount  equal  to  the  sum  of 
the  principal  and  interest  of  said  bonds  at  their  maturity.     All 
<\'rtificate8  of  indebtedness  or  revenue  bonds  issued  in  anticipa- 
tion of  the  collection  of  taxes,  which  are  not  retired  within  five 
.r<*ars  after  their  dnte  of  issue,  and  bonds  issued  to  provide  for 
the  supply   of   water,   and   any  debt  hereafter  incurred   by   any 
p»jrtion  or  imrt  of  a  city,  if  there  shall  be  any  such  debt,  shall 
l»e  included    in   ascertaining  the   power   of   the   city   to   become 
"therwiKe    indebted;   except  that  debts   incurred   by   the   city  of 
Sew  York  after  the  first  day  of  January,  nijoueteen  hundred  and 
fonr.  and  debts  incurred  by  any  city  of  the  second  class  after 
the  first  day  of  January,  nineteen  hundred  and  eight,  and  debts 
incorred   by   any  city  of  the  third  class  after  the  first  day  of 
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January,  nineteen  hundred  and  ten^  to  provide  for  the  supply  of 
water  shalJ  not  be  so  included;  and  except  further  that  any 
debt  hereafter  incurred  by  the  city  of  New  York,  for  a  public 
impirovement  owned  or  to  be  owned  by  t-he  city,  which  yields 
to  the  city  current  net  revenue,  after  making  any  necessary 
allowance  for  repairs  and  maintenance  for  which  the  city  is 
liable,  in  excess  of  the  interest  on  said  debt  and  of  the  annual 
installments  necessary  for  its  amortization  may  be  excluded  in 
ascertaining?  the  ^ower  of  said  city  to  become  otherwise  indebted, 
provided  that  a  sinking?  fund  for  its  amortization  shall  have  been 
established  and  maintained  and  that  the  indebtedness  shall  not 
bo  so  excluded  during  any  period  of  time  when  the  revenue 
aforesaid  shall  not  be  sufticient  to  equal  the  said  interest  and 
amortization  installments,  and  except  further  that  any  indebt- 
edness heretofore  incurred  by  the  city  of  New  York,  for  any 
rapid  transit  or  dock  investment,  may  be  so  excluded  propor- 
tionately to  the  extent  to  which  the  current  net  revenue  received 
by  said  city  therefrom  shall  meet  the  interest  and  amortization 
installments  thereof,  providtvl  that  any  increase  in«  the  debt  in- 
curring power  of  the  city  of  New  Y^ork  which  shal'  result  from 
the  exclusion  of  debts  heretofore  incurred,  shall  be  available 
only  for  the  acquisition  or  construction  of  properties  to  be  used 
for  rapid  transit  or  dock  purposes.  The  legislature  shall  pre- 
scribe the  method  by  which  and  the  terms  and  conditions  under 
which  the  amount  of  any  debt  to  lie  so  excluded  shall  bo  deter- 
mined, and  no  such  debt  shall  be  excrlucled  except  in  accordance 
with  the  determination  so  prescribed.  The  legislature  may  in 
its  discretion  confer  appropriate  jurisdiction  on  the  appellate 
division  of  the  supreme  court  in  the  first  judicial  department 
for  the  purpose  of  determining  the  amount  of  any  debt  to  be  so 
excluded.  No  indebtedness  of  a  citj'  valid  at  the  time  of  its 
inception,  shall  thereafter  become  mvalid  by  reason  of  th(» 
operation  of  any  of  the  provisions  of  this  section.  Whenever 
the  Imundaries  of  any  city  are  the  same  as  those  of  a  county, 
or  when  any  city  shall  include  within  its  boundaries  more  than 
one  county,  the  power  of  any  county  wholly  included  within  such 
city  to  become  indebted  shall  cease,  but  the  debt  of  the  county, 
heretofore  existing,  shall  not.  for  the  purposes  of  this  section,  be 
reckoned  as  a  part  of  the  city  debt.  The  amount  hereafter  to  be 
raised  by  tax  for  county  or  city  purposes,  in  any  county  contain- 
ing a  city  of  over  one  hundred  thousand  inhabitants,  or  any 
such  city  of  this  State,  in  addition  to  providing  for  the  principal 
and  interest  of  existing  debt  shall  not  in  the  aggregate  excee<l 
in  any  one  year  two  per  centum  of  the  assessed  valuation  of  the 
real  and  personal  estate  of  such  county  or  city,  to  be  ascertained 
as  prescribed  in  this  section  in  respect  to  county  or  city  debt. 

Const.    1846.   art.  VlII,  |   11,  added  in  1874.  and  amended  in  1884.   1S88, 
1U<)5,  11K)7  and  1909. 

S  11.  state  board  of  charities;  atate  commtsston   la  la- 
nacFI  atate  commission  of  prisons. 

The  Legislature  shall  provide  for  a  state  board  of  charities, 
which    shall   visit    and    inspect    all    institutions,    whether    state, 
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ronnty,  municipal,  incorporated  or  not  incorporated,  which  are 
of  a  charitable,  eleemosynary,  correctional  or  reformatory  char- 
acter, excepting  only  »ach  institutionR  as  are  hereby  made  suh- 
je<*t  to  the  visitation  and  inspection  of  either  of  the  Vommissions 
hereinafter  mentioned,  but  including  all  reformatories  except 
those  in  which  adult  males  convicted  of  felony  shall  be  confined; 
a  state  commission  Jn  lunacy,  which  shall  visit  and  inspect  all 
institutions,  either  puWic  or  prirate,  used  for  the  care  and  treat- 
ment of  the  insane  (not  including  institntlons  for  epileptics  or 
idiots):  a  state  commission  of  prisons  which  shall  visit  and  inspect 
all  institutions  used  for  the  detention  of  sane  adults  charged  with 
or  convicted  of  crime,  or  detained  as  witnesses  or  debtors. 
Kew. 

§   12.  Board*  appointed  by  governor. 

The  member?;  of  the  said  board  and  of  the  said  commissions 
shall  he  appointed  by  the  Governor,  by  and  with  the  advice  and 
consent  of  the  Senate;  and  any  member  may  be  removed  from 
office  by  the  Governor  for  cause,  an  opportunity  having  been 
given  him  to  be  heard  in  his  defense. 

New. 

i   13.  ESxIatlngr  laiivu  to  remain  in  force. 

Kxisting  laws  relating  to  institutions  reirrred  to  in  the  fore- 
going sections  and  to  their  supervision  and  insiKH'tion,  in  so  far 
as  such  laws  are  not  inconsistent  with  the  provisions  of  the  Con- 
stitution, shall  remain  in  force  until  amended  or  repealed  by  the 
I.4^slature.  The  visitation  and  inspection  herein  provided  for 
snail  not  lx»  exclusive  of  other  visitation  and  inspection  now 
authorizcMl  by  law. 
New. 

I  14.  Maintenance  and  anpport  of  inmates  of  cl&aritable 
injititntions. 

Nothing  in  this  Constitution  contained  shall  prevent  the  Legis- 
lature from  making  such  provision  for  the  education  and  support 
of  the  blind,  the  deaf  and  dumb,  and  juvenile  delinquents,  as  to 
it  may  seem  proper;  or  prevent  any  county,  ciiy,  town  or  village 
from  'providing  for  the  care,  support,  niaintoiianre  and  secular 
education,  of  inmates  of  orphan  asylums,  homes  tor  dependent 
children  or  correctional  institutions,  whether  under  public  or 
private  control.  Payments  by  counties,  cities,  towns  and  villages 
to  charitable,  eleemosynary,  correctional  and  reformatory  institu- 
tions, wholly  or  partly  under  private  control,  for  care,  support 
and  maintenance,  may  be  authorized,  but  shall  not  be  required 
by  the  Legislatare.     No  such  payments  shall  be  made  for  any 
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inmate  of  such  institutions  who  is  not  received  and  retained 
therein  pursuant  to  rules  et^tablished  by  the  state  board  of  chari- 
ties. Such  rules  shall  be  subject  to  the  control  of  the  Legislature 
by  general  laws. 

New. 

S   16.  ConimlMiloiiers   continued  in   oltloc. 

Commissioners  of  the  state  board  of  charities  and  commission- 
ers of  the  state  commission  in  lunacy,  now  holding  office,  shall  be 
continued  in  office  for  the  term  for  which  they  were  appointed, 
respectively,  unless  the  legislature  shall  otherwise  provide.  The 
Legislature  may  confer  upon  the  commissions  and  upon  the  board 
mentioned  in  the  foregoing  sections  any  additional  powers  that 
are  not  inconsistent  with  other  provisions  of  the  Constitution. 
New. 
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ARTICLES  NINTH. 

Sec     1.  Commoii  flchoolg. 

2.  Rej^ntH  of   tbe   uulverfiity. 

3.  Common  ficbtxil.  literature  and  tbe  United  Statea  depoait  fanda. 

4.  No  aid  to  denominational  acbools. 

I   1.   Common  hcIiooIs. 

The  T^epialaturo  shall  provido  for  the  maintenance  and  support 
of  a  system  of  free  eommoii  schools,  wherein  all  the  children  of 
this  State  may  be  educated. 
Kew. 

§   2.   Reir«Bt«  of  tbe  unlTervlty. 

The  corporation  created  in  the  year  one  thousand  seven  hun- 
dred and  eighty-four,  under  the  name  of  The  Kegents  of  the 
I'oiversity  of  the  State  of  New  York,  is  hereby  continued  under 
the  name  of  The  University  of  the  State  of  New  York.  It  sihall 
be  poverncMl  and  its  corporate  powers,  which  may  be  increased, 
rofM)i6(Hi  or  diminished  by  the  l-ieffislature,  shall  be  exercised  by 
Dot  lens  than  nine  regents. 
New. 

I  3.  Common  Hehooly  llteratvre  and  the  United  States 
depontt  fnnda. 

The  capital  of  the  common  school  fund,  the  capital  of  the  litern- 
tnre  fund,  and  tho  capital  of  the  Unite<l  States  deposit  fund,  shall 
be  respec-tiveJy  preserved  inviolate.  The  revenue  of  the  sa'ul 
c«)mm<>n  school  f\md  shall  be  applied  to  the  support  of  common 
s<-h(K>U:  the  revenue  of  the  said  literature  fund  shall  be  applbd 
to  the  support  of  academies;  and  the  sum  i>f  twenty-tive  thousand 
dollars  ot  the  revenues  of  the  United  States  deposit  fund  shall 
each  year  l»e  appropriated  to  and  made  part  of  the  capital  of  the 
said  common  school  fund. 
Conat.     1846,  art.  IX,  |  1. 

I  4.  No  aid  to  denominational  •ehooUi* 

Neither  the  State  nor  any  subdivision  thereof,  shall  use  its 
property  or  credit  or  any  public  money,  or  authorize  or  permit 
either  to  be  used,  directly  or  indirectly,  in  aid  or  maintenance, 
other  than  for  examination  or  inspection,  of  any  school  or  in- 
stitution of  leaminf?  wholly  or  in  part  under  the  control  or 
direction  of  any  religious  denomination,  or  ia  which  any  denomi- 
natiooal  tenet  or  doctrine  is  taught. 
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artici^e:  tbnth. 

9e\x     1.  Shcriffg.    clerks   of   counties,    district   attorneys   and   regtsters;    gov* 
einur  may  remore. 

2.  Appointment    or    election    of  officers  not  provided  for  by  thia  «oo- 

Btltution. 

3.  Dnratlcn  of  term. 

4.  Time  of  pI<*ction. 

6.  Vacancies  in  office,  how  filled. 

6.  Polltltul  year. 

7.  Removal  from  office  for  mlscondact,  etSt 

8.  Office  doomed  vacant. 

0.  Cumponsatlon  of  officers. 

{  1.  Sherlffn,  clerks  of  connttes,  dlstrlot  Rtrorneys  and 
reirlstera;  trover  nor  may  rctuo^r^. 

ShcriflTs,  clerks  of  counties,  district  attorneys  and  registers  in 
voiiiitics  having  registers,  shall  be  chosen  by  the  electors  of  the 
respective  counties,  once  in  every  three  years  and  as  often  as 
vacancies  shall  happen,  except  in  the  counties  of  New  York  and 
Kings,  and  in  counties  whose  boundaries  are  the  same  as  those 
of  a  city,  where  such  officers  shall  be  chosen  by  the  electors  once 
in  every  two  or  four  years  as  the  Legislature  shall  direct. 
Sheriffs  shall  hold  no  other  office  and  be  ineligible  for  the  next 
term  after  the  termination  of  their  offices.  They  may  be  re- 
quired by  law  to  renew  their  security  from  time  to  time;  and  In 
default  of  giving  such  new  security,  their  offices  shall  be  deemed 
vacant.  But  the  county  shall  never  be  made  responsible  for  the 
nets  of  the  sheriff.  The  (Jovernor  may  remove  any  officer,  in 
this  section  mentioned,  within  the  term  for  which  he  shall  have 
been  elected;  giving  to  such  officer  a  copy  of  the  charges  against 
him,  and  an  opportunity  of  being  heard  in  his  defense. 

Const.    1846.  art.  X,  S  1. 

{  2.  Appointment  or  election  of  ofilcers,  not  provided 
for  by  thin  constitution. 

All  county  officers,  whose  election  or  appointment  is  not  pro- 
vided for  by  this  Constitution,  shall  be  elected  by  the  electors  of 
the  respective  counties  or  ai)pointed  by  the  boards  of  supervisors, 
or  other  county  authorities,  as  the  lA'gislature  shall  direct.  All 
city,  town  and  village  otlicers,  whose  election  or  appointment  is 
not  provided  f<ir  by  this  Constitution,  slinll  be  elected  by  the 
ch'ctors  of  such  cities,  towns  and  villages,  or  of  some  division 
thereof,  or  appointed  by  such  authorities  thereof,  as  tlie  Legis- 
lature shall  designate  for  that  purpose.  All  other  officers,  whose 
election  or  appointment  is  not  provided  for  by  this  Constitution, 
and  all  officers,  whose  offices  may  hereafter  be  created  by  law, 
shall  be  elected  by  the  people,  or  appointed,  as  the  Legislature 
may  direct. 

Const.    1846.  art.  X,  i  2. 

i  3.  Duration  of  term. 

When  the  duration  of  any  office  is  not  provided  by  this  Con- 
stitution it  may  be  declared  by  law,  and  if  not  so  declared,  such 
office  shall  be  held  during  the  plfasure  of  the  authority  making 
the  appointment. 

Const.    1846,  art.  X,  |  3. 
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f  4.  Time  of  election. 

The  time  of  electing  all  officers  named  in  this  article  shall  be 
prescribed  bj  law. 

QmML   1S4%,  art.  X,  I  4. 

i  0.  V«ie«moie«  ftn  ofllee%  ho^r  filled. 

The  Legislature  shall  provide  for  filling  vacancies  In  office,  and 
in  case  of  elective  officers,  no  person  appointed  to  fill  a  vacancy 
shall  hold  his  office  by  yirtne  of  such  appointment  longer  than 
the  commencement  of  the  political  year  next  succeeding  the  first 
aoaaal  election  after  the  happeidng  of  the  vacancy. 

Const.   1846*  art.  X,  |  6. 

I  «.  PoUHeal  year. 

The  political  year  and  legislative  term  shall  begin  on  the  first 
day  of  January;  and  the  Legislature  shall,  every  year,  assemble 
OD  the  first  Wednesday  in  January. 

Const.    1846,  art.  X,  |  6. 

i  7.  Remoirsil  from  office  for  mlseondnct*  etc. 

Provision  shall  be  made  by  law  for  the  removal  for  misconduct 
or  malrersation  in  office  of  all  officers,  except  judicial,  whose 
powers  and  duties  are  not  local  or  legislative  and  who  shall  be 
elected  at  general  elections,  and  also  for  supplying  vacancies 
created  by  such  removal. 

Const.    1846,  art.  X.  f  7. 

f  8.  Office  deemed  ^fteant. 

The  Legislature  may  declare  the  cases  in  which  any  office  shall 
be  deemed  vacant  when  no  provision  is  made  for  that  purpose  in 
this  Constitution. 

Const.    184«,  art.  X,  |  & 

I  9.  Compesaatlon  of  officer*. 

No  officer  whose  salary  is  fixed  by  the  Constitution  shall  re- 
ceive any  additional  compensation^  Each  of  the  other  state  offi- 
cefi  named  in  the  Constitution  shall,  during  his  continuance  in 
offlce,  receive  a  compensation,  to  be  fixed  by  law,  which  shall  not 
he  increased  or  diminished  during  the  term  for  which  he  shall 
bare  been  elected  or  appointed;  nor  shall  he  receive  to  his  use 
anj  fees  or  perquisites  of  office  as  other  compensation. 

Ooflrt.   1846,  art.  Z,  I  9. 
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ARTlC;i^  BLSVBNTH. 

Sec.     1.  State  mlUtla. 

2.  Knllstment. 

3.  Organization  of  militia. 

4.  Appointment  of  military  officers  by  the  governor. 

6.  Manner  of  election  of  military  oflleera  iprescrlbeA  by  the  leglalatiire. 
6.  Commiaaloned  officer!,  their  remoTal. 

i  1.  state  mtlltfa. 

All  able-bodied  male  citixens  between  the  apes  of  eight^'en  and 
forty-five  years,  who  are  residents  of  the  State,  shall  constitute 
the  militia,  subject  however,  to  such  exemptions  as  are  now^,  or 
may  be  hereafter  created  by  the  laws  of  the  United  States,  or 
by  the  Legislature  of  this  State. 

Conat.    1846,  art.  XI,  |  1. 

i  2.  Enllstinent. 

,  The  Legislature  may  provide  for  the  enliatment  into  the  active 
force  of  such  other  persons  as  may  make  application  to  be  so 
enlisted. 

New. 

i  3.  OrffaniMttlon  of  mtlftla. 

The  militia  shall  be  organized  and  divided  into  such  land  and 
naval,  and  active  and  reserve  forces  as  the  Legislature  may  deem 
proper,  provided  however  that  there  shall  be  maintained  at  all 
times  a  force  of  not  less  than  ten  thousand  entisted  men,  fully 
uniformed,  armed,  equipped,  disciplined  and  ready  for  active 
service.  And  it  shall  be  the  duty  of  the  Legislature  at  each 
session  to  make  sufficient  appropriation  for  the  maintenance 
thereof. 

New. 

I  4.  Appointment  of  military  olllcera  by  the  irovernor. 

The  Qovernor  shall  appoint  the  chiefs  of  the  .several  staff  de* 
partments,  his  aides-de-camp  and  military  secretary,  all  of  whom 
shall  hold  office  during  his  pleasure,  their  commissions  to  expire 
with  the  term  for  which  the  Governor  shall  have  been  elected; 
he  shall  also  nominate,  and  with  the  consent  of  the  Senate  ap- 
point, all  major-generals. 

Conat.'    1846,  art.  XI,  |  3. 

I  6.  Manner  of  election  of  military  olileers  preseribecl 
by  leirlslatnre. 

All  other  commissioned  and  non-commissioned  officers  shall  be 
chosen  or  appointed  in  such  manner  as  the  Legislature  may  deem 
most  conducive  to  the  improvement  of  the  militia,  provided,  how- 
ever, that  no  law  shall  be  passed  changing  the  existing  mode  of 
election  and  appointment  unless  two- thirds  of  the  members 
present  in  each  house  shall  concur  therein. 

Oonst.    1846.  art.  XI,  If  4,  6. 
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I  6.  Commf ••toned  olBcer«(  their  removal. 

The  commissioned  officers  shall  be  commissioned  by  the  Gov- 
crmor  as  commander-in-chief.  No  commissioned  officer  shall  be 
removed  from  office  during  the  term  for  which  he  shall  have  been 
appointed  or  elected,  onleas  by  the  Senate  on  the  recommendation 
of  the  Gk»Temor,  stating  the*  grounds  on  which  such  removal  is 
recommended,  or  by  the  sentence  of  a  court-martial,  or  upon  the 
findings  of  an  examining  boacd  organized  pursuant  to  law,  or  for 
absence  without  leave  for  a  period  of  six  months  or  more. 

CoMt.    1848p  art.  Zl,  f  S. 

4a 
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ARTICLE  TWELFTH. 

Sec.    1.  Organization    of   oltioH    and    village:!);    regulation    oX    wage«,    etc.,    of 
omployeeH  of  statf,   county,   city,    town,  etc. 

2.  Classitication   of  cities;   gini^ral   and   special    rlty  laws;   special  city 

laws;  bow  passed  by  legislature  sod  acceptance  by  cities. 

3.  Election  of   city  officers,    wbeu   to   ba   held;  extension  and  abrlds- 

uieut  of  terms. 

§  1.  Oricaiilsatlon  of  citlen  ancl  vlllagreA;  rearolatlon  of 
-waseu,  etc.,  of  eniployeeM  of  Mtate,  comity,  city,  totvn,  etc. 

It  shall  be  the  duty  of  the  Legislature  to  provide  for  th<»  organ- 
ization  of  cities  and  iuoorj-orated  villages,  and  to  restrict  their 
power  of  taxatiou,  assessment,  borrowing  jnoney,  contracting 
debts,  and  loaning  their  credit,  so  as  to  prevent  abuses  in  assess- 
ments and  in  contracting  debt  by  such  municipal  corporations; 
and  the  Legislature  may  regulate  and  fix  the  wages  or  salaries, 
the  hours  of  work  or  labor,  and  make  provision  for  the  protection, 
welfare  and  safety  of  persons  employed  by  the  state  or  by  any 
county,  city,  town,  village  or  other  civil  division  of  the  state,  or 
by  any  contractor  or  subcontractor  performing  work,  labor  o*- 
services  for  the  state,  or  for  any  county,  city,  towiii  village  or 
other  civil  division  thereof. 
Const.    1846,  art.  VIII,  |  0.  amended  In  190S. 

i  2.  ClaNMlflcatlon  of  cltlcM;  general  and  special  city 
Invm;  Mpecial  city  laws;  hoiv  panned  by  leiTialatnre  and 
acceptance  by  cltlcM. 

All  cities  are  classifioil  according  to  the  latest  state  enumera- 
tion, as  from  time  to  time  made,  as  follows:  The  lirst  class  in- 
cludes all  cities  having  a  iH»p»lnUou  of  one  hundred  and  seventy- 
five  thousand,  or  more;  the  second  class,  all  <-itics  having  a  popu- 
lation of  tifty  thousand  and  less  than  one  hundred  and  seventy- 
live  thousand;  the  third  class,  all  other  cities.  Laws  relating  to 
the  property,  affairs  or  government  of  cities,  and  the  several  de- 
partments thereof,  are  tlivided  into  general. and  special  city  laws; 
general  city  laws  are  those  which  relate  to  all  the  cities  of  one 
or  more  classes;  special  city  laws  are  those  which  relate  to  a  single 
i'ity,  or  to  less  than  all  the  cities  of  a  class.  Special  city  laws 
shall  not  be  liussed  exci'pt  in  eonformity  with  the  provisions  of 
this  section.  After  any  bill  f<»r  a  sjiecial  city  law,  relating  to  a 
city,  has  been  pas.^^ed  by  both  bnuu  lies  of  the  Legislature,  the 
house  in  which  it  originated  shall  immediately  transmit  a  certified 
copy  thereof  to  the  mayor  of  such  city,  and  within  fifteen  days 
thereafter  the  mayor  shall  return  su(  h  bill  to  the  house  from 
which  it  was  sent,  or  if  the  session  of  the  Legislature  at  which 
such  bill  was  passed  has  terminated,  to  the  (iovernor,  with  the 
mayor's  certificate  thereon,  stating  whether  the  city  has  or  has 
not  accepted  the  same. 

In  every  city  of  the  first  class,  the  mayor,  and  in  every  other 
city,  the  mayor  and  the  legislative  body  thereof  concurrently, 
shall  act  for  such  city  as  to  such  bill;  but  the  Legislature  may 
provide  for  the  concurrence  of  the  legislative  body  in  cities  of  the 
first  class.  The  Legislature  shall  provide  for  a  public  notice  and 
opportunity  for  a  i)ublic  hearing  concerning  any  such  bill  in  every 
city  to  which  it  relates,  before  action  thereon.  Such  a  bill,  if  it 
relates  to  more  than  one  city,  shall  be  transmitted  to  the  mayor 
of  each  city  to  which  it  relates,  and  shall  not  be  deemed  a>-cepted 
unless  accepted  as  herein  providtnl,  by  every  such  city.     When- 
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ever  any  snch  bill  is  accepted  as  herein  provided,  it  shall  be  sub- 
ject as  are  other  bills,  to  the  action  of  the  Governor.  Whenever, 
diirini;  the  session  at  which  it  was  passed,-  any  such  biil  is  re- 
tnmed  without  the  acceptance  of  the  city  or  cities  to  whi<h  it 
relates,  or  within  snch  fifteen  days  is  not  returned,  it  may  never- 
theless aA?ain  be  passed  by  both  branches  of  the  Legislature,  and 
it  shall  then  be  sabject  as  are  other  bills,  to  the  action  of  the. 
Governor.  In  every  special  city  law  which  has  been  accepted 
by  the  city  or  cities  to  which'  it  relates,  the  title  shall  be  followed 
by  the  words  **  accepted  by  the  city,"  or  "  cities,*'  as  the  case 
may  be;  in  every  such  law  which  is  passed  without  such  accept- 
ance, by  the  words  "  passed  without  the  acceptance  of  the  city," 
or  "  dtles,"  as  the  case  may  be. 
Kew.    i& mended   In   1907. 

ff  S.  Election  of  citr  ofReers,  when  to  be  heldf  extension 
and  abridmneAt  of  terata. 

All  elections  of  city  officers,  including  supervisors  and  Judicial 
officers  of  inferior  local  courts,  elected  in  any  city  or  part  of  a 
dty,  and  of  county  officers  elected  in  th^  counties  of  New  York 
and  Kings,  and  in  all  counties  whose  boundaries  are  the  same  as 
those  of  a  city,  except  to  fill  vacancies,  shall  be  held  on  the 
Tnesday  succeeding  the  first  Monday  in  November  in  an  odd-num- 
bered year,  and  the  term  of  every  such  officer  shall  expire  at  the 
ead  of  an  odd-numbered  year.  The  terms  of  office  of  all  such 
officers  elected  before  the  firet  day  of  January,  one  thousand 
eight  hundred  and  ninety-five,  whose  successors  have  not  then  been 
elected,  which  under  existing  laws  would  expire  with  an  even- 
nnmbered  year,  or  in  an  odd-numbered  year  and  before  the  end 
thereof,  are  extended  to  and  including  the  last  day  of  December 
next  following  the  time  when  snch  terms  would  otherwise  expire; 
the  terms  of  office  of  all  such  officers,  which  under  existing  laws 
wonid  expire  in  an  even -numbered  year,  and  before  the  end 
thereof,  are  abridged  so  as  to  expire  at  the  end  of  the  preceding 
year.  This  section  shall  not  apply  to  any  city  of  the  third  class, 
or  to  elections  of  any  judicial  officer,  except  judges  and  justices 
of  inferior  local  courts. 
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ARTICLE  THIRTBENTH* 

Sec.     1.  Oath  of  office. 

2.  Official  bribery  and  corruption. 

3.  Offer  or  promise  to  bribe. 

4.  Person  bribed  or  offering  a  bribe  may  be  a  wttnon. 

8.  Freo  passes,  frsnicing  priTlleges,  e^.,  not  to  be  reoelred  liy  a  pablie 

officer;   penalty. 
6.  BomoTnl  of  district  attorney  for  failure  to  prosecute;   expenses  of 

prosecutions  for  bribery. 

f  1.  Oath  of  oAce. 

Members  of  the  Legislature,  And  all  ofHcers  execntlve  and  jn- 
dieial,  except  such  inferior  officers  as  shall  be  by  law  exempted 
shall,  before  they  enter  on  the  duties  of  their  respective  offices, 
take  and  subscribe  the  foUowins  oath  or  affirmation:  **  I  do 
solemnly  swear  (or  affirm)  that  I  will  support  the  Constitution, 
of  the  United  States,  and  the  Constitution  of  the  State  of  New 
York,  and  that  I  will  faithfully  discharge  the  duties  of  the  office 

of  ,  according  to  the  best  of  my  ability; "  and  all  such 

officers  who  shall  have  been  chosen  at  any  election  shall,  before 
they  enter  on  the  duti^  of  their  respective  offices,  tal<je  and  sub- 
scribe the  oath  or  affirmation  above  prescribed,  together  with  the 
following  addition  thereto,  as  part  thereof: 

**And  I  do  further  solemnly  Rwear  (or  affirm)  that  I  have  not 
directly  or  indirectly  paid,  offered  or  promised  to  pay,  contributed, 
or  offered  or  promised  to  contribute  any  money,  or  other  valuable 
thing  as  a  consideration  or  reward  for  the  giving  or  withholdins: 
a  vote  at  the  election  at  which  I  was  elected  to  said  office,  and 
have  not  made  any  promise  to  influence  the  giving  or  withholding 
any  such  vote,"  and  no  other  oath,  declaration  or  test  shall  be 
required  as  a  qualification  for  any  office  of  public  trust. 

Const.    1846,  art.  XII,  fi  1,  amended  In  1874. 

S  2.  Olllclal  bribery  aii«l  cormptlon. 

Any  person  holding  office  under  the  laws  of  this  State  who, 
except  in  payment  of  his  legal  salary,  fees  or  perquisites,  shall 
receive  or  consent  to  receive,  directly  or  indirectly,  anythins*  of 
value  or  of  personal  advantage,  or  the  promise  thereof,  for  per- 
forming or  omitting  to  perform  any  official  act,  or  with  the  ex- 
press or  implied  understanding  that  his  official  action  or  omission 
to  act  is  to  be  in  any  degree  influenced  thereby,  shall  be  deemed 
guilty  of  a  felony.  This  section  shall  not  affect  the  validity  of 
»ny  existing  statute  in  relation  to  the  offense  of  bribery. 

Const.    1846,  art.  XV.  |  1,  added  iu  1874. 

§  8.  Offer  or  promise  to  bribe. 

Any  person  who  shall  offer  or  promise  a  bribe  to  an  officer,  if 
it  shall  be  received,  shall  be  deemed  guilty  of  a  felony  and  liable 
to  punishment,  except  as  herein  provided.  No  person  offering  a 
bribe  shall,  upon  any  prosecution  of  the  officer  for  receiving  such 
bribe,  be  privileged  from  testifying  in  relation  thereto,  and  he 
shall  not  be  liable  to  civil  or  criminal  prosecution  therefor,  if  he 
shall  testify  to  the  giving  or  offering  of  such  bribe.  Any  peraoK 
who  shall  offer  or  promise  a  bribe,  if  it  be  rejected  by  th%  officer 
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to  whom  it  was  tendered,  shall  be  deemed  guilty  of  an  attempt 
to  bribe,  which  is  hereby  declared  to  be  a  ftlony. 

Coast.    1M8,  art.  XV,  t  2,  added  in  1874. 

I  4.  Person  bribed  or  oflcrlas  m  bribe  aumjr  be  a  'vritneaa. 

Ajiy  person  charged  with  receiving  a  bribe,  or  with  offering  or 
promising  a  bribe,  shall  be  permitted  to  testify  in  his  own  behalf 
lA  Any  civil  or  criminal  proseoutioa  therefor. 

Coast.  1846,  art.  ZV,  |  3,  added  In  1874. 

I  B.  "Fr^^  pmMiea,  franlclns  prlvileirefl,  etc.,  not  to  be  re- 
oefvod  bT  pnblie  oAoer}  penalty. 

No  pablic  officer,  or  person  elected  or  appointed  to  a  public 
office,  vnder  the  laws  of  this  State,  shall  directly  or  indirectly 
ask,  demand,  accept,  receive  or  consent  to  receive  for  his  own 
use  or  benefit,  or  for  the  use  or  benefit  of  another,  any  free  pass, 
free  transportation,  franking  privilege  or  discrimination  in  pas- 
senger, telegraph  or  telephone  rates,  from  any  person  or  corpora- 
tion, or  inalce  use  of  the  same  himself  or  in  conjunction  with 
another.  A  person  who  violates  any  provision  of  this  section, 
shall  be  deemed  guilty  of  a  misdemeanor,  and  shall  forfeit  his 
office  at  the  snit  of  the  Attorney-Greneral.  Any  corporation,  or 
officer  or  agent  thereof,  who  shall  offer  or  promise  to  a  public 
officer,  or  person  elected  or  appointed  to  a  public  office,  any  such 
free  pass,  free  transportation,  franking  privilege  or  discrimina- 
tion, shall  also  be  deemed  guilty  of  a  misdemeanor  and  liable  to 
ponishment  except  as  herein  provided.  No.  person,  or  officer  or 
agent  of  a  corporation,  giving  any  such  free  pass,  free  trans- 
portation, franking  privilege  or  discrimination  hereby  prohibited, 
flbaJI  be  psivileged  fxom  testifyingi  in  relation  thereto,  and  he  shall 
not  be  liable  to  civil  .or  erimiaal  prosecution  theceflor  if  he  ahali 
testify  to  the  giriog'^t  -^e--  attmej'  * 

i»Tml  otf  district  nttorner  for  fnllnre  to  prose« 
Boes  of  pflrosecvtloaa  for  bribery* 

Any  district  attorney  who  shall  fail^  faithfully  to  prosecute  a 
pemon  charged  with  the  vielatflbn  in  his  county  of  any  provision 
of  this  article  which  ttay  come  to  his  knowledge,  shall  be  re* 
moved  from  office  by  the  Governor,  after  due  notice  and  an 
opportunity  of  being  beatd  in  his  defense.  The  expenses  which 
shall  be  incnrred  by  a ny>  county,  in  investfgatinit  and  prosecuting 
asy  cfaATge  of  bribery  or  attempting  to  bribe  any  person  holding 
office  tnsder  the  laws  of  this  State  within  such  county,  or  of 
rpreiving  bribes  by  any  nacYt  pesson  fat  sliid  couhty,  shall  be  a 
fbarge  against  the  State,  aoid  their  payment  by  the  State: shall  be 
prorided  tor  by  Uiw.  .     .       .   /.  .  .  .,  i. 

Const.    IdM,  9XU  7Cr,  f  4.  hdd^  in  1874 
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ARTICLB  FOVRTEBNTH. 

Sec.    1.  Amendment  to  constitution,   horK  proposed,  Toted  upon  and  ratified. 
2.  Future    constitutional    conventlous;     how    called;    election    of    dele- 

urates;  compen»atton;  quormn;  Mbmlasloo  of  afAemlnniiat  oflcvm; 

rules;  yacancles;  taklnK  effect. 
8.  Amendments  of  couTentlon  and  legislature  submitted  colnctdently. 

f  1.  Amendmentii  to  con«tlt«tloi»,  lio^fr  proiito»edl»  >r«»<e4 
upon  and  ratllled. 

Any  amendment  or  amendments  to  this  Constitution  may  be 
proposed  in  the  Senate  and  Assembly:  am!  if  Hie  game  *hall  be 
agreed  to  by  a  majority  of  the  members  elected  to  eat'li  of  the 
two  houses,  sneh  proposed  amendment  or  amendments  shaU  be 
entered  on  their  journals,  and  the  yeas  and  ua^-*  takeB  thereoa*. 
and  referred  to  the  Legislature  to  be  chosen  at  the  next  general 
election  of  senators,  and  shall  be  published  for  three  mouths 
previous  to  the  time  of  makinfc  sneh  choice;  and  if  in,  the  T^eKia^ 
lature  so  next  chosen,  as  aforesaid,  such  proi>oseii  amendment  or 
amendments  shall  be  apreed  to  by  a  majority  of  all  the'  members 
elected  to  each  house,  then  it  shall  be  the  duty  of  the  Le^slature 
to  submit  such  proposed  amendment  or  amendments  to  the  people 
for  approval  in  such  manner  and  at  such  times  as  the  Tjesrisla- 
ture  shall  prescribe:  and  if  the  people  shall  approve  and  ratify 
such  amendment  or  amendments  by  a  majority  of  the  eleetors 
voting  thereon,  such  amendment  or  auiendments  ahall  beeome  a 
part  of  the  Constitution  from  and  after  the  first  day  ot  January 
next  after  such  approval. 

Const.    1840,  art.  SIII,  8  1.. 

S  2.  Future  coniitftutlonnl  oonTentlonst  Uo^  «all«Al 
election  of  delearatem  eonapeitMiitlon ;  ^uomuai  siklnnlsBloii 
of  amendments  J   ofllcem;   rule*  9   va«aB4;le«|   talctuff  «fVect. 

At  the  general  election  to  be  held  in  the  year  one  thousand  nine 
hundred  and  sixteen,  and  every  twentieth  year  thereafter,  and 
also  at  sUch  times  as  the  Leffistlatnre  may  ^  )ati¥..|Nre¥kl0»*  the 
question,  **  Shall  there  be  n  convention  to  Tev4se  •the'  Coirstitntmn 
and  amend  the  same?"  shall  be  decided  by  the  dectora  of  the 
State;  and  in  case  a  majority  of  the  electors  ^^tinR  thereon  shall 
decide  in  favor  of  a  convention  for  such  purpose*  the  -electors  of 
every  senate  district  of  the  State,  as  then  orffanJsed,'  shall.  eJeet 
three  deio^ates  at  the  next  onsninjr  ReB«rt*al  election  at  which 
members  of  the  Assembly  shall  be  chosen,  and  the  eieotors  of  the 
State  voting  at  the  same  election  shall  elect  fifteen  dal^^grafes-at* 
large.  The  delegates  so  ek^cted  shall  convt^e  at  the  €a#iitQl  on 
the  first  Tuesday  of  April  ne»t  enstiiug  after  their 'iB^ctioli^  and 
shall  continue  theit  #;o8Bion  "until  the  bosinesa  of  ^sueh  eonventAcm 
shall  have  been  completed.  Every  delegate  sliall  tew^vHtOt  b}4 
services  the  same  compensa^^>n  and  ttiC|Sauu^  mi^a^fas.  ab4ll 
then  be  annually  payable  to  tTijp  nieniberr.  of  tbe  Assembly.  A 
majority  of  the  convention  shall  coustit:ite  a  quorum  for  the 
transaction  of  business,  and  no  amendment  to  the  Constitution 
shall  he  submitted  for  approval  to  the  electors  as  hereinafter  pro- 
vided, unless  by  the  nss<'nt  of  a  majority  of  all  the  delegates 
elected  to  the  convention,  the  yeas  and  nays  being  entered  on  the 
journal  to  1h»  kept.  The  convention  shall  have  the  power  to  ap- 
point such  officers,  employes  and  assistants  as  It  may  deem  neces- 

6S 
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§ai7,  and  fix  their  compensation  and  to  provide  for  the  printing 
of  its  documents,  jonrnal  and  procetdimss.  •  The  convention  shall 
determine  the  rules  of  its  own  proceedings,  choose  its  own  offi- 
cers, and  be  the  judge  of  the  election,  returns  at>d  qiialiflcations 
of  its  members.  In  case  of  a  vacancy,  by  death,  resignation  or 
other  cause,  of  any  district  delegate  elected  to  the  convention, 
such  vacancy  shall  be  filled 'by  a  vote  of  the  remaining  delegates 
representing  the  di^rict  in  trhich  such  vacancy  occurs.'  If  such 
vacancy  occurs  in  the  office  of  a  delegate*at-large,  such  vacancy 
shall  be  filled  by  a  vote  of  the  remaining  delegates-at-large.  Any 
proposed  constitdtion  or  constitutional  amendment  which  shall 
have  been  adopted  by  such  convention,  shall  be  submitted  to  a 
voce  of  the  electors  of  the  State  at  the  time  and  in  the  manner 
provided  by  sach  convention,  at  an  electiou  which  shall  be  held 
not  less  than  six  weeks  after  the  adjournment  of  such  conven- 
tion Upon  the  wpproval  of  such  constitution  or  constitutional 
tmeDoments,  in  the  manner  provided  in  the  last  preceding  sec- 
tion, such  constitution  or  conttliutitmal  amendment,  shall  go  into 
effect  on  the  &rst  day  ol  January  next  after  such  approval. 

Const.     1846,  art.  XIII,  |  2.  .      '  <.- 

J  8.  Amendments    of    oodaTvntton    and    leslslatnre    snb- 
tted  eoincldentlr* 

Any  amendment  proposed  by  a  constitutional  convention  relat- 
ing to  the  same  subject  as  an  amendment  proposed  by  the  Legis- 
lature, coincidently  si  bmitted  to  the  people  for  approval  at  the 
f:enera]  election  held  in  the  year  one  thousand  eight  hundred  and 
ninety-fonr,  or  at  any  subsequent  election,  shall,  if  approved,  be 
deemed  to  sapenede  the  amendment  so  proposed  by  the  Legis- 
lature. 
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article:  fiftbsbsnth. 

See.    1.  TlJiw  of  taking  effect. 

I  1.  Time  of  tAkii&ir  effect. 

This  Constitution  shall  be  in  force  from  and  iacluding  the  first 
day  of  January,  one  thousand  eight  hundred  and  ninety-fire,  ex- 
L'ept  as  herein  otherwise  provided. 

Done  in  Convention  at  the  Capitol  in  the  city  of  Albas^, 
the  twenty-ninth  day  of  September,  in  the  year  one  thou- 
sand eight  hundred  and  ninety<four»  and  of  the  Independ- 
ence of  the  United  States  of  America  the  one  hundred  Mad 
nineteenth. 
In  witness  whereof,  we  have  hereunto  subscribed  cm 
names. 

JOSEPH  HODGES  CHOATB, 

President  and  IMegate-at'Large, 
Chablbs  Elliott  Fitch, 

Seeretwrp, 
54 


INDEX  TO  CONSTITUTION. 


AcA^CEnlea.  Art.  Sec 

^»plication  of  literAture  fund    IX      9 

legislature  may  alter,  etc,  jurisdiction  and  proceedings  in 

law  and  equity   VI  3 

not  affected    I  17 

private  or  local  bill  changing  venue  prohibited Ill  18 

Airrie«]tvral  lAnds. 

leases  of    , I  13 

Allemmtlon. 

restraints  upon,  abolished    I  14 

AllodlAl  Tennrc. 

all  landa  held  by  .  • , , , , I  12 

Aaacn^Bients. 

to  constitution   .' XIV  1 

of  convention  and  legislature  to  constitution  submitted  co- 

inddently    XIV  3 

App«mls. 

See,   also,    "Appsllatb   Division;**    "Court   of   Ap- 
peals." 

jurisdiction  of  court  of  appcials VI  9 

judge  not  to  sit  in  review  of  his  own  decisions VI  8 

Appellate  Diirision. 

how    constituted    VI  2 

designation  of  |u&ti6e8  of  ...  v * ,  VI  2 

powers  of  justices    VI  2 

jurisdiction  of  general  term  transferred VI  2 

transfer  of  appeals  to  another  department VI  2 

justice  not  to  sit  in  review  of  his  own  decisions VI  3 

designation  of  special  and  trial  terms VI  2 

assignment  of  justices  to  special  and  trial  terms VT  2 

apfiointment  add  removal  of  rcfMrter VI  2 

may  appoint  and  remove  clerk VI  19 

Appro  prisitloMS. 

requisites  of  appropriation  bills    Ill  21 

general  provisions  not  to  be  inserted  in  appropriation  bills,  III  fljp 
two  thirds   vote    required    for   appropriations    for   local   or 

private  purposes Ill  20 

approval  or  veto  of  seoarate  items  by  governor IV  9 

state  moneys  to  be  paid  pursuant  to  appropriation  only. . . .  Ill  21 

for  private  claims  against  state %....  ITT  19 

for  mamtenance  of  canals VII  9 


INDEX  TO  CONSTITUTION. 

Army.  Art  Sec. 

absent  electors  not  to  be  deprived  of  vote II       1 

Asseniblaare. 

right  of»  guaranteed • • ••.••...••  I      9 

Asnembly. 

number  and  terms  of  assemblymen Ill  2 

apportionment  of  assemblymen    Ill  6 

creation  of  assembly  districts Ill  6 

ratio  for  apportionment  of  assemblymen *,i  lU  1 

division  of  counties  and  cities  into  districts Ill  5 

power  of  impeachment VI  IS 

succession  of  speaker  to  governorship JV  .  .7 

compensation  and   mileage  of   members Ill  6 

Attorney-at-Ija^fv. 

judges  not  to  act  as   «...       VI     20 

Attorney-General. 

See,  also,  "Ofpicers;"  "State  Officers." 

election    and    term    of V       1 

compensation    ./.         V     -1 

Vndlt. 

legislature  not  to  audit  private  claims .'...'...      Ill     1# 

claims  barred  by  statute  of  limitations  not  to  be  allowed*     VII       6 

Ball. 

excessive,    prohibited    I      5 

Banks. 

Sec,  also,  "Savings  Banks." 

special    charters    prohibited VIII  4 

legislature  not  to  authorize  suspension  of  specie  payments,  VIII  6 

registry  of  bills  and  notes  issued  as  money VIII  6 

billholders  are  preferred  creditors   VIII  8 

liability    of   stockholders VIII  7 

BllU. 

Sec,       also,       "Appropriation's;"      "  LrcisLATtJRE; " 
"  Statutes." 

Approval  or  veto  by  governor FV       9 

passage  over  veto IV       9 

Blind. 

legislature  may  provide  for  education  and  Buppotrt. ........  VIII 9, 14 

Board  of  Supervisors. 

Sec   "Supervisors."  .     «  ,.-.        ,i' 

BondM. 

Sec,  also   "  Debt.'* 

limitation  of  indebtedness  of  ci'ics  and  counties VIII     10 

direct   tax   for  paytucnt  j»talc  bonds VI I       4 

Boolcnt  a  k  i  nir  • 

prohibited     * '^ >1       9 

Oik 


INDEX  TO  CONSTITUTION. 

■'fl^wy-  Art.  See. 

official  bribery   and  corruptidn XIII  2 

offer  or  promise  to  bribe XIII  2 

person  offering  or  receiving,  disqualified  as  elector   II  2 

persoa  bribed  or  offering  a  bribe  may  be  a  witness XIII  4 

Bridges. 

private  or  local  bills  for  building,  prohibited Ill  18 

C. 
C^Samttl  CoBaBtlsslomers. 

powers  devolved  on  superintendent  of  public  works V  3 

not   to   be   sold VII  8 

no  tolls  to  be  imposed ■..-».., VII  & 

disposition  of  funds   VII  8 

improvemetit  of VI I  10 

appropriations   for  maintenance VII  9 

contracts   for  work   or    material VII  9 

extra  compensation  to  contractor  prohibited    Vll  9 

cancellation  of  contracts VII  9 

appointment  of  employees    V  3 

powers  of  canal   commissioners    devolved  on   superintend- 
ent  of   public   works V  3 

commissioners  of  canal    fund V  -St'S 

canal  board  constituted   V  5 

powers  and  duties V  6  . 

not  to  allow  claims  barred  by  statute  of  limitation. ...  VII  6 

enumeration  of  inhabitants. . . .' Ill  4 

CWirit&ble  last! tntl  OHM. 

state   and  municipalities  may  provide   for   support   of   in- 

VIII  14 


Cluirltie*. 

See  "  Statx  Boakd  of  Chaxitiss." 


See,  also,  "  Corporations.*' 

by  King  of  Great  Britain  before  1773  not  affected I  17 

by  state  not  affected   , .  w  I  JJ 

of  savings  banks  to  be  uniform VlIT  4 

special,   for  banking  purposes  prohibited    VIII  4 

Circuit  Court  a. 

abolished;  jurisdiction  vested  in  supreme  court .  VI  ti 

Cltlea. 

Sec,  also,  "  Municipal  Corporations." 

legislature  to  provide   for  organi^ittion  of XlT  1 

regulation  of  wages,  etc.,  of  employees  of \i i  1 

classilication   of    <..  XII  2 

general   and  «pecial  city  laws 1\U  2 

enactment  and  acceptance  of  s.iecial  city  laws •Xll  ^  Z 

divisiion  into  assembly  districts Ill  5 

blocks  not  to  be  divided  in  senate  disLiicts... Ill  4 

election  or  appomtment  of  officers .*....  X  2 

civil  service  appointments  and  promotions. V  9 

preference  of   veterans    * . . . , ^     V  9 

extension  and  abridgement  of  terms  of  officers :  Xil  3 

5T 


IXDEX  TO  CONSTITUTION. 

Cities ->  Continued.  Att.  Sec. 

when  election  of  officers  to  be  held. XII  3 

members  of  legislature  disqiialiiied  as  officers Ill  7 

when  local  legislative  body  to  act  as  board  of  supervisors..  Ill  26 
extra  compensation  to  officers,  contractors,  etc.,  prohibited^  HI  28 
may  provide  for  support  of  inmates  of  charitable  institu- 
tions   Vni  14 

not  to  give  money  or  credit  to  aid  private  under^king VJII  10 

not  to  own  corporate  stocks  or  bonds VTlI  10 

to  incur  debt  for  city  purposes  only VIII  10 

limitation  of  indebtedness VIII  10 

maximum  rate  of  taxation .•••••i.i»><,»<>.*  VIII  10. 

Cltlsen.s. 

See,  also,  *'  Elections." 
not  to  be  disfranchised,  unless,  etc I      1 

City  Court  of  Brooklyn. 

abolished;  judges  transferred   to  supreme  court VI       5 

jurisdiction  vested   in  supreme  court VI  2,  5 

Civil  Service. 

See,  also,  "  Oppiceks;  "  *'  State  Ofpicbbs.'* 

appointments  and   promotions V       9 

preference  of  veterant <         V       9 

Clainm. 

See,  also,  "Audit." 
not  to  be  audited  or  allowed  when  barred  by  statate  of, 

limitations VII       6 

yeas  and  nays  on  bill  releasing  public  claim Jil .  25 

Commlnfiioners  of  Canal  Fund. 

board   constituted iitf<>. •      V       5 

powers  and  duties V       6 

Commission  era   of  Land  Olllce. 

board  constituted    -.    •»•¥      5 

powers  and  duties  of  board ,....».,.... V      6 

Common  La^iv. 

how  far  in  force I     16 

comptroller. 

See,  also,  "  Officers;  "  *'  State  Oppicem." 

election  and  term  of 1 V       1 

compensation     ...,..,.         Y^     X 

Constitution. 

time  of  taking  effect XV  , .  1, 

how  amended   < * .  i XI V       1 

future  constitutional  conventions XIV       2 

amendments  of   convention   and  legislature   submitted  co* 

incidently X^V      8 

Contracts. 

contract   system   of  prison   labor  abolished Ill  29 

extra  compensation  to  contractors  prohibited    HI  28 

for  work  or  materials  on   canal .^ VTI  0 

extra  compensation  on  canal  contracts  prohibited   VTI  0 

cancellation  of  Canal  contracts VTI  9 

S8 


INDEX  TO  CONSTITUTION. 

Corpomtlons.  Art.  Sec 

definition  of  term  VIII  8 

charters  by  King  of  Great  Britain  before  1775  not  affected,          I  17 

flharters  by  state  not  aifected T  17 

to  be  formed  under  general  laws,  except,  etc VIII  1 

laws  for  formation  of,  subject  to  alteration  and  repeal....   VIII  1 

private  or  local  bill  chartering  bridge  companies  prohibited.      III  18 

special  banking  charters  prohibited   VIII  5 

charters  of  savings  banks  to  be  uniform VIII  4 

dues   from,   to  be  secured VIII  2 

liability  of  stockholders  of  bank VIII  7 

may  sue  and  be  sued VIII  3 

municipalities  not  to  hold  corporate  stocks  or  bonds VIII  10 

Corveetf oa«l  Inatttvtioss. 

municipalities  may  provide  for  support  of  inmates........  VIII  14 

accused  entitled  to  appear  with I  6 

Cmmmti^m, 

private  or  local  bills  locating  or  changing  county  seat  pro- 
hibited     Ill  18 

number  of  senators  for  each,  county ,.      Ill  4 

not  to  be  divided  in  formation  of  senate  district,  except, 

etc Ill  4 

dection  and  terms  of  officers X  1,  2 

time  of  election  of  officers , «...         X  4 

removal  of  officers   X  1 

board  of  supervisors  to  be  elected Ill  26 

when  legislative  body  of  city  to  act  as  board  of  supervisors,      III  21 

local  legislative  powers  of  supervisors  and    auditors Ill  27 

extra  compensation  to  officers,  contractors,  etc.,  prohibited.      III  28 
may  provide  for  support  of  inmates  of  charitable  institu- 
tions     Vin  14 

not  to  give  money  or  credit  to  aid  private  undertaking....  VTII  10 

to  incur  debt  for  county  purposes  only VTTT  10 

not  to  own  corporate  stock  or  bonds VTTT  10 

limitation  of   indebtedness VTII  10 

maximum  rate  of  taxation    VIII  10 

rrculaticn  of  wages,  etc.,  of  employees  of XII  1 

C^antr  elerk. 

election  and  trrm  of  office X  1 

time  nf  election X  4 

removal     , \  1 

to  be  clerk  of  supreme  court VI  I'J 

C»«ntT  Covrta. 

See,  also,  "  County  Judgk." 

continued VI  14 

jurisdiction    VI  14 

of  office  of  judges VI  14 


Cmmmtr  JTmAve. 

See,  also.  •'Couimr  Cotrtrs." 

term  of  office  : VI  14 

qoaHfieations VI  20 

pawcra  and  duties    VI  14 

i«Jary VI  14 

wben  to  be  surrogate VI  15 

age  Kmit   VI  15 

vacancies  in  office VI  15 

not  to  practice  as  attorney,  except,  etc. , VI  20 

decticm  of  apodal  county  judge VI  16 


INDEX  TO  CONSTITUTION. 

Court  for  Trial  of  Impeaichinents. 

See   "  Impeachments." 
Court  of  Appeals.  Art.  Sec. 

continued VI  7 

how  constituted;   terms   of  ofiice V^I  7 

qualifications  of  judges    VI  20 

compensation  of  judges VI  12 

age  limit  of  judges VI  12 

removal  of  judges VI  11 

judges  not  to  hold  any  other  office VI  10 

vacancies    VI  8 

designation  of  supreme  court  justices  as  associate  judges. . .  VI  7 

jurisdiction    VI  9 

judge  not  to  sit  in  review  of  his  own  decisiotis. . . .' VI  3 

clerk  of;  compensation VI  19 

Court  of  Common  Pleas  of  Ne^r  York  Count  jr. 

abolished    VI  5 

judges  transferred  to  supreme  court '. . . .  VI  5 

jurisdiction  vested  in  supreme  court '.  Vi  2,  5 

transfer  of  appellate  jurisdiction VI  5 

Courts. 

See,  also,  "Appellate  Division;  "  "CiRCtyiT  Cothts;  "• 
**  County  Courts;  "  "  Cou«t  or  Appeals;  "  *'  Court 
OF  Common  Pleas;  '*  **  Courts  of  Sessions;  " 
*'  Courts  of  Special  Sessions;  *'  '*  Superior 
Courts;  ".  "  Supreme  Court;  **  Surrogate's  CVjurt.** 

judges  not  to  hold  any  other  office VI  10 

court   for  trial   of   impeachments VI  13 

suspension  of  judge  pending  trial  of  impeachment VI  13 

age  limit  of  county  judge  and  surrogate VI  15 

judicial  officers  not  to  receive  fees VI  20 

election  of  local  judicial   officers VI  16 

power  to  establish  inferior  local  courts VI  18 

clerks  of  courts VI  10 

courts  of  oyer  and  terminer  abolished VI  6 

circuit  courts  abolished    VI  6 

city  courts  abolished    VI  5 

jurisdiction  of  city  courts  vested  in  supreme  court VI  5 

judges  of  city  courts  become  justices  of  supreme  court...  VI  5 
legislature  may  alter,  etc.,  jurisdiction  and  proceedings  in 

law  and  equity VI  3 

Courts  of  Oyer  and  Terminer. 

abolished;  jurisdiction  vested  in  supreme  court VI  6 

Courts  of  Sessions. 

abolished;  jurisdiction  transferred  to  county  court VI  14 

Courts  of  Speelal  Sessions. 

jurisdiction  of   VI  23 

Crimes. 

no  person  to  be  twice  put  m  jeopardy ....»  I  6 

accused  may  appear  in  person  and  with  counsel I  6 

capital  9r  infamous  crime,  except,  etc.,  to  be  tried  on  in- 
dictment    I  0 

private  or  local  bill  changing  venue  prohibited Ill  18 

cruel  and  unusual  punishments  prohibited   I  5 

excessi"e  bail   and   fines   prohibited I  5 

governor  may  grant  pardons,  etc IV  5 

accused  not  to  be  compelled  to  testify  against  himself...  I  6 

legislature  to  exclude  convicts  from  suffrage II  2 

truth  of  criminal  libel  admissible  in  evidence I  8 
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De«f  And  Dvtmln  Aft.  See. 

legislature  may  provide  tot  education  and  snpport •  •  VIII  0, 14 

Defttli. 

right  of  action  for  damages  not  to  be  abrogated I    18 

amount  recoverable  not  to  be  limited I    18 

DelMt. 

obligation    of,   not   affected I  17 

credit  or  money  of  state  not  to   be  given  to  aid  private 

undertaking  .  . VIII  9 

power  of  state  to  contract- . . .^ VII  2 

power  of  state  to  contract,  to  repel  invasions V^  1 1  3 

limitation    of   legislative  power   to   create .•••'     ^1^  4 

interest   on,   alteration   ot .' VTI  4 

payment  of  debts  of  the  state VII  4,  11 

debts  of  the  state  for  improvement  of  highways VII  12 

sinking   funds,   how   kept   and   invested V'H  9 

when  ayes  and  nays  necessary  on  bill  creating  public  debt,      III  25 

municipalities  to  incur  debt  for  municipal  puqmses  only.,   \nfll  10 

limitatioa  of  indebtedness  of  cities  and  counties VIII  10 

Dlatrlet  Attorneys. 

election  and  terms  of  office X  1 

time   of   election X  4 

removal    , X  1 

for  failure  to  prosecute  public  officer Kill  6 

IHstrlet  Covrtti. 

election  of  justices;  term  of  office VI    17 

terms  of  present  justices '      vl     Ze 

IMte^ea. 

for  drainage  of  agricultural  lands • I      T 

Divorce. 

to  be  granted  only  by  judicial  proceedings I      9 

Drmln*se. 

of  agricultural  lands  under  general  laws I      T 

private  or  local  b^lls  prohibited Ill     18 

l>ne  Pro«e«»  of  JLmwv, 

life,  liberty  and  property  protected I      6 

B. 
Eleetions. 

registration  and  election  laws  to  be  passed. -11  4 

local  bills  regulating  conduct,  etc..  prohibited  ; Ill  18 

for  election  of  supervisors  prohibited  .••••; Hi  18 

registration    and    election    boards    to    be    bi-partisan,    cx«  , 

cept,  etc II  " 

time  of  election*  for  legislature Ill  9 

manner  of  voting  . .-. . }{  5 

qualification  of  voters    A  J  J 

voters  not  to  be  disfranchised,  unless,  etc X  1 

absence  in  military  service  not  to  deprive  elector  of  vote. .  II  1 

legislature  to  regulate  votes  of  absent  electors U  1 

persons  excluded   from  suffrage....... \\  J 

occupations  and  conditions  not  affecting  rekidenoe.  ..*. ..  ii  « 

detention  in  prison  not  to  affect  residence li  *> 

■apport  or  detention  in  almsho^jses,  etc,  not  to  affect  real- 
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Blections  —  Continued.  Art.  Sec. 

residence  of  students  in  seminaries II  3 

employment  in  navigation  not  to  affect  residence II  3 

service  of  United  States  not  to  affect  residence II  3 

legislature  to  disqualify  persons  on  conviction  of  bribery 

or  tftfamous  crime   II      2 

bribery  or  reward  disqualifies  electors II  2 

Eminent  Domain. 

property  not  to  be  taken  without  just  compensation ¥'6 

compensation  for  taking  private  property I      7 

compensation  to  be  ascertained  by  jury  or  commitaioners. .  I      7 

drainage  of  agricultural  lands I      7 

opening  private  roads   I      7 

Bnnmemtlon. 

of  inhabitants  of  state.... Ill      4 

Eqnlty. 

inferior  local  courts  to  have  no  equity  jurisdiction VI    18 

taking  of  testimony  in  equity  cases •       VI       8 

Bscltemts. 

to  revert  to  people   i I    10 

Bvidence. 

truth  of  libel  admissible  in  criminal  prosecution... ..«.«••         I      8 

Exeontive. 

Sec,  also,  "  GovsaNoa." 
where  executive  power  vested * •'    IV      1 

Bxemptions. 

private  or  local  bill  exempting  from  taxation  prohibited...      til    18 

P. 

Fees, 

local  bill  increasing,  etc.,  during  term  of  public  office  pro- 
hibited          lU    $» 

Feudal   Tenures. 

abolished    I     11 

Fines. 

excessive,   prohibited    «         I      6 

Forest  Preserve. 

lands  of  state  not  to  be  alienated VII      7 

timber  on.  to  be  preserved « VII      7 

Franel&iseB. 

private  or  local  bills  granting  exclttslve,  prohibited Ill    18 

Fr««dom  of  Speeefc. 

guaranteed ••«••••«•»••  I      $ 
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Gtoiblisv                                                                                           .  Art  Sec. 

prohibited I  9 

0«iierml  Ii«fr«.. 

when    required Ill  18 

private  and  local  laws  prohibited   Ill  18 

for  drainage  of  agricultural  lands ,••...•  I  7 

corporations  to  be  formed  under V'ltl  1 

special  banking  charters  prohibited VIII  4 

GoTemor. 

election     IV  8 

qualifications     IV  2 

term  of  office '. .  TV  1 

compensation « . .  IV  4 

▼ested  with  executive  power IV  1 

duties  and  powers    , IV  4 

approval  or  veto  of  bills IV  .  9 

passage  of  bills  over  veto "  IV  "    9 

power  to  grant  pardons,  etc IV  6 

to  report  pardons,  etc.,  to  legislature IV  5 

appointment  of  superintendent  of  public  works. V  3 

power  to  suspend  state  treasurer V  7 

when  lieutenant-governor  to  act IV  6 

succession  of  lieutenant-governor  in  case  of  vacancy IV  7 

GmbA  Jury* 

when  indictment,  etc.»  necessary  to  bold  to.  answer.. I  6 

Gnuats. 

by  King  of  Great  Britain  before  1775  not  aflPeoted I  17 

by  stote  not  affetted I  17 

1^  King  of  Great  Britain  since  1775^  void. I  17 

fit; 

ito1b««s  Corpus. 

not  to  be  suspended,  except,  etc I  4 

HIsftivmys. 

local  bills  laying  out,  etc.,  prohibited , Ill  18 

improvement   of Vll  12 

I. 
laiBBVBltlea. 

private  or  local  bill  granting  exclusive  immunities  prohib- 
ited      Ill  18 

Iflipescbmestfl. 

constitution  of  court  for  trial  of VI  13 

assembly  to  have  P5>wer ^ .  VI  13 

prcikentment  or  indictment  not  required.... I  6 

jndpnent   of   removal    VI  13 

judicial  officers  suspended  pending  trial'.* *• > «  :VX  13 

IsBprlaoamcnt. 

See,  also,   "  Ckimss." 

power  to  grant  pardons,  etc. IV  6 

umm, 

purchase  of  lands  of I  MJ 
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Indletment.  Art.  Sec. 
required  to  hold  to  answer  for  capital  or  infamous  crime, 

except,    etc '    T  6 

Inferior  Liocml  Courts. 

legislature   may  establish    ' VI  18 

jurisdiction   restricted VI  18 

Inspection* 

offices  for  inspecting  merchandise,  etc.,  abolished V  8 

Interest. 

private  or  local  bills  regulating  rate,  prohibited Ill  18 

Invnalon. 

habeas  corpus  may  be  suspended  during I  4 

J. 
Jeopardr* 

no  person  to  be  twice  put  in  jeopardy I  € 

Joint-Stock  Company. 

included  in  term  **  corporation  " VIII  S 

See  "  Corporation s." 

Judves. 

See,  also,  *'  County  Judge;  "  **  Couars." 

qualifications    VI  20 

oath  of  office   XIII  1 

limit   of   age    VI  12 

not  to  hold  any  other  office VI  10 

not  to  receive  fees VI  20 

not  to  act  as  attorney  or  counsellor VI  20 

removal    VI  11 

suspension  pending  trial  of  impeachment VI  13 

Jurisdiction. 

legislature  may  alter,  etc.,  in  law  and  equity VI  3 

of  court  of  appeals VI  9 

of  courts  of  special  sessions VI  23 

of  county  courts   VI  14 

of  surrogates'  courts   VI  15 

of  inferior  local  courts , VI  18 

of  city  courts    vested  in  supreme  court VI  5 

of  courts  of  oyer  and  terminer    vested  in  supreme  cdurt..  VI  6 

of  circuit  courts  vested  in  supreme  court VI  6 

Jury. 

right  to  trial  by,  continued 1  2 

local  bills  providing  for  drawing,  etc.,  prohibited Ill  18 

to  determine  law  and  fact  in  criminal  prosecution  for  libel,  I  8 

waiver  of,   in   civil  actions I  2 

Justices  of  the  Peace. 

election;    term    of   office VI  17 

terms  of  office  of  present  justices Vl  22 

removal    VI  17 

Juvenile  DeliuQuents. 

legislature  may  provide  for  education  and  support Vllt  0, 14 
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IiA%or.  Art.  Sec. 

contract  system  of  prison   labor  abolished Ill     29 

liSiMd  Ofllee. 

board  of  commissioners V      5 

powers  and  duties  of  board V      6 

I«AMdI*rd  ai«d  Tenant. 

leases  of  agricnltural  lands...... , I     13 

lisi^ra. 

See,  also,  "  Bxtxs;  "  "  Gbsteral  Laws;  "  "  Laoxs- 
latvke;  "  "  Local  Laws;  "  "  Special  Laws;  " 
**  Statutes." 

statute  law  continued,  except  as  repealed,  etc. I     16 

colonial  acts  continued,  except  as  repealed,  etc I     16 

common  law  in   force I     16  ' 


of  'Agricultural  lands    I  13 

Sec,  also,  "Assembly;"  "Senate." 

legislatiTC  term    X  6 

enumeration   of  inhabitants    Ill  4 

number  and  terms  of  senators  and  assemblymen Ill  2 

time   of   elections    ', Ill  9 

number  of  senators  in  each  county Ill  4 

ratio    for    apportioning    senators Ill  4 

reapportionment   of    senate    districts Ill  4 

counties  not  to  be  divided  in  formation  of  senate  district, 

except,    etc Ill  4 

towns  and  city  blocks  not  to  be  divided  in  senate  districts,  III  4 

creation  of   assembly  districts Ill  5 

apportionment  of  assemblymen   Ill  5 

oath    of   office XIII  \ 

compensation  and  mileage  of  members Ill  6 

persons  disqualified  from  being  members Ill  8 

civil  appointments  of  members  void  *. Ill  7 

when   to   assemble    X  6 

open  sessions   Ill  11 

aembers  not  to  be  questioned  for  speeches Ill  12 

journals    Ill  11 

adjournments    Ill  11 

powers  of  each  house Ill  10 

legislative    power    Ill  1 

bills  may  originate  in  either  house Ill  13 

enacting  clause  of  bills •• Ill  14 

manner  of  passing   bills Ill  15 

when  ayes  and  nays  necessary Ill  25 

when  quorum   of  three-fifths  necessary Ill  25 

tax  bills  to  state  tax  distinctly Ill  24 

appropriation    bills    lit  21 

two-thirds  required  for  appropriations  for  local  or  private 

parposes     Ill  20 

general  provisions  not  to  be  inserted  in  appropriation  bills,  III  22 

existing  law  made  applicable  to  be  inserted Ill  17 

private  and  local  bills  not  to  embrace  more  than  one  sub- 
ject      Ill  16 

cases  in  which  private  and  local  bills  shall  not  be  passed,  III  18 

titla  of  prirate  and  local  bUla Ill  16 
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Leslalatnre  ~  Continued.  Art.  Sec. 

special  banking  charters  prohibited    VIII  6 

not  to  authorize  suspension  of  specie  payments  by  banking  • 

institutions    4 . « .  VIII  5 

limiUtion  of  power  to  create  debts VII  2,  3,  4 

may  alter,   etc.,   jurisdiction  and   proceedings  in  law  %n4 

equity     VI  S 

extra  compensation  to  officers,  contractors,  etc.,  prohibited.  III  28 

private  claims  not  to  be  audited Ill  19 

claims  barred  by  statute  of  limitations  not  to  be  allow^..  VIX  ^ 

report  of  pardons,  etc.,  by  governor IV  5 

approval  or  veto  of  bills  by  governor IV  9 

passage  of  bills  over  governor's  veto IV  9 

power    to    remove   judges VI  ll 

local  legislative  powers  of  supervisors Ill  27 

Libel. 

truth   of   criminal,    admissible I  8 

jury  to  determine  law  and  fact  in  criminal  prosecutions. . .  18 

Liberty. 

due  process  of  law I  6 

freedom  of  speech  guaranteed I  8 

right  of  assemblage   I  9 

right   to  petition    t  ^ 

Ll  entena  n  t-Governor. 

qualifications     IV  2,  7 

election    IV  3 

term   of   office    IV  1 

president  of  senate   IV  7 

salary  and   compensation    IV  8 

when    to    act    as    governor , IV  6 

succession   to   governorship    IV  7 

Limitation  of  Indebtedness. 

of  cities  and  counties VIII  10 

Limitations,  Statute  of. 

claims  barred  by,  not  to  be  allowed VII  6 

Loan*. 

power  of  state  to  contract  debts VII  2 

credit  of  state  not  to  be  loaned  to  individuals,  etc VII  2 

power  to  contract  debt  to  repel  invasions VII  3 

power  of  legislature  to  create  debts  limited VII  4 

sinking  fund,  how  kept  and  invested VII  5 

limitation  of  indebtedness  of  cilies  and  counties VIII  10 

'x»eal  Inferior  Courts. 

terms  of  present  judicial  officers VI  22 

legislature  may  establish • , VI  18 

Local  La^vrs. 

Sec  "  PtivATB  AWD  LocAX.  Laws." 

Lotteries. 

prohibited    ..••••••••••••••••••t  I  9 

Lnnaey. 

Ses  "  Statb  Com  mission  in  Lunacy.** 
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lte«murc««  Art.  Sec. 

offices  for  mcasurmir*  ^c.,  merchandise   abolished V      8 

HUitim. 

See,   also,  •*  State  MxLrrxA." 

absent  electors  not  to  be  deprived  of  vote II  1 

presentment  or  indictment  not  required I  6 

jurisdiction  of  courts  of  special  sessions VI  28 

M«mlelpal  Corporations. 

See,     also,     "  Cities;  "     "  Coukties;  "     "  Towns;  " 
"  Villages." 

charters  by  state  not  aifected   I  17, 

charters  by  King  of  Great  Britain  before  1775  not  affected,  '1  ft 

may  be  formed  under  special  laws VIII  1 

not  to  give  money  or  credit  to  aid  private  undertaking. . .  VIII  10 

not  to  own  corporate  stocks  or  bonds VIII  '*  lO- 

to  incur  debts  for  municipal  purposes  only VIII  10 

limitatton  of  Indebtedness    VIII  10 

mar  provide  for  support  of  inmates  of  charitable  in^titur  ■ 

tions    VIII  14 

H.  ..    . 
Ifame. 

private  bills  to   change,   prohibited Ill  18 

Ifairal    Forces.  •'! 

absent  electors  not.  to  be  deprived  of  vtote II  1 

presentment  or   indictment  not   required I  6 

right   of  action    for  infuries   causihg   death   not  to   be  ab- 
rogated .   ,    ,,..i •         I  18 

amount  recoverable  for  death  not  to  be  limited I  18 

IVew  York  Cltr* 

limitatian  of  indebtedness  of VIII  10 

Oatfc.                                                    ^'                   ''      ""   •   '    '••    •   ""•  '    " 

of   office    XIII  1 

Oflleers. 

See,  also,  titles  of  respective  officer. 

ai^pointment  of  members  of  legislature  prohibited Ill  7 

persons  disqualified  from  being  members  of  legis1ati)fe..«      ^..8- 

certain  offices  abolished    V  8 

political  year    .-. X  6 

electicm  of  state  officers  V  1,2 

term  of  state  officers  '  V  '    1 

eompenaation.  of  state  bfficers- ; .  ^ .  * V  1 

civil  service  appointments  and  promotions V  9 

5 reference  of  veterans   ....4....«. V  9 

nration  of  term    X  3 

time  of  election    X .  »  4 

judges  not  to  hold  any  other  office VI  10 

removal  of*  judges    ,...., VT  11 

county  officen   ........* X  1,  2 

removal  of  county  officers   X  .  X, 

when  election  of  city  officers  to  be  held  ;". : '   XTt* ''  S ' 

of   office    *^...  Xin  1 
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Ofllcera  —  Contlniaed.  Art.  Sec. 

when  office  deemed   vacant    X       8 

vatancies  in  office,  how  filled   •      •  ^  '  '  5 

removal    for   misconduct,   etc r . ,  •         X       7 

compensation  of  salaried  officers X       9 

extra   compensation   prohibited    ^H    88 

local  bills  increasing,  etc.,  fees  durinir  term  prohibited....      Ill     19 

not  to  accept  free  passes,  etc XIII      5 

official  bribery  and  corruption XIII       2 

offer  or  promise  to  bribe XIII       3 

person  bribed  or  offering  a  bribe  may  be  witness. ...  .w  <%.  XIII      4 
removal  of  district  attorney  for  failure  to  prosecute  officer,  XIJI      6 

»pham  Asylums. 

municipalities  may  provide  for  support  of  inmates VIII     14 

P. 
Pardons. 

governor   may    grant *« IV      5 

Petition. 

right  to  petition  guaranteed •  •  I      9 

Pool-Sellinr. 

'prohibited I      9 

Poor.  .„     . 

municipalities  may  provide  for  aid  and  support  of... Vllt     lO 

Press. 

freedom  of.  guaranteed I      8 

Prisons. 

Sec,  also  "  State  Commission  of  Pkibon&'' 

contract  system  of  labor  abolished    «...  Ill  29 

appointment  and  term  of   superintendent V  4 

powers  and  duties  of  superintendent    .,4|...ri.  V  .,  4t.' 

removal  of  superintendent 1............  V  4 

appointment  of  wardens,  chaplains,  etc V  4 

Private  and  Local  Ija-vrs.  1 

.         See,  also,  "  General  Laws;  **  "  Special  Laws."    .    - 

when    prohibited ....:.... Ill  18 

title  of  statute .Ill,  IQ, 

not  to  embrace  more  than  one  subject   . .  > '  til  16 

bills  reported  by  revision  commissioners  excepted , .  Ill  23 

Private  Roads. 

opening  of ;  assessment  of    compensation I      7 

PrivUeare. 

let^islators  not  to  be  questioned  for  speeches Ill     12 

private  or  local  law  granting  exclusive  privileges^  etc.,  to 

private  corporation,   etc.,   prohibited    Ill     18 

Property. 

due  process  of  law  I      6 

rights  of,  not  affected  I    17 

Pnblleation. 

r        of  statutes •   VI    21 

6S  • 
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F«Mie  'WarUm.  Art.  Sec 

appointment  and  term  of  superintendent V       3 

povers  and  duties  of  superintendent   V      3 

racancies  in  office  of  superintendent    #......  V      3 

appointment  and  term  of  assistant  superintendents V'     3 

appointment  of  canal  employees V      8 

Pvnlahaaemt. 

cruel  and  unusual,  prohibited   ', I      6 

R. 
KallrosidB. 

private  or  local  bill  granting  right  to  lay  tracks  prohibited,  III     18 

consent  of  local  authorities  to  construction  in  streets lit     18 

consent  of  abutting  owners  to  construction  in  streets Ill     18 

public  officers  not  to  accept  free  passes,  etc XIII      5 

R«al  Pfoperty* 

See.  also,  "  LcAses." 

grants  by  state  not  affected   I     17 

giants  by  King  of  Great  Britain  before  1775  not  affected . .  I     17 

since  1775  void I    17 

porchase  of  lands  of  Indians   I  •  ICr' 

original  and  ultimate  property  in,  belongs  to  people.  ;*....  I     10 

escheats  to  revert  to  people I     10 

feudal  tenures  abolished  I     11 

all  lands  are  allodial   I     12 

fines,  quarter  sales,  etc.,  abolished I     14 

restraints  upon  alienation  abolished I     14 

aebelllOM. 

habeas  corpus  may  be  suspended  during .»«..,  I       4 

Heferce. 

judges  not  to  act  as VI     20 

Ref orBam  t  ori«s. 

contract  S)«tem  of  labor  abolished Ill    29 

Reseats  of  the  UnlTeraitT. 

See  "UNiviasiTY  of  the  State  of  New  York." 

•  I    n    «  -^ 

Reslstens. 

election  and  terras  of  office X       1 

time  of  election    X       4 

removal    «. ; « . . , X       1 

Rellriona  Belief. 

not  to  disqualify  witncw   * •' I      8 

Bellc;l«««  Uberty. 

guaranteed    r t      3 

acts  of  licentiousness,  etc.,  not  excused I      3 

no  aid  to  denominational  schools IX      4 

Reyrlerea. 

governor  may  grant    ...#.... ., «... IV      5 

!«. 

local  bills  laying  out,  etc.,  prohibited Ill    IS 


INDEX  TO  CONSTITUTIONl 

Salaries.  Art.  Sec 

regulation   of,   of  employees  of   state,  etc, Xll  1 

BaTinflTB  Bank*. 

charters  to  be  uniform    ,-,..  VIII  4 

to  have  no  capital  stock   . . . .  ^ VIII  4 

trustees  to  have  no  interest  in  profits   , > • ..  VIII  .4| 

director,  etc.,  not  to  be  interested  in  loans. . , , VIII  4 

Sohooln. 

legislature  to  provide  for  maintenance  of  free s  .    IX  X 

no  aid  to  denominational  schools   r       IX  4 

common  school  fund  to  be  preserved IX  3 

United  States  deposit  fund   IX  3 

application  of  literature  fund IX  3 

Secretary  of  State.  .,  , 

See,  also,  "  Officus;  "  "  Stat«  OFFicwts." 

election  and  term  of V  1 

compensation V  1 

Senate. 

See,  also,  "LcciSLATtTKS." 

number  and  terms  of  senators   . . » Ill  2 

'          senate   districts    » Ill  3 

'  ratio   for  apportioning   senators    til  4 

number  of  senators  to  each  county  Ill  4 

counties  not  to  be  divided  ih  formation  of  senate  districts, 

except,   etc Ill  4 

compensation  and  mileage  of  members   '.'      HI  6 

lieutenant-governor  is  piresident  of IV  7 

casting  vote  of  lieutenant-governor   IV  7 

succession  of  president  to  governorship IV  '  T^ 

Sheriffs. 

See,    also,    "  Counties;  "    **  Officers." 

ejection  and  terms  of  ofllice X  1 

time  of  election    X  4 

removal    ..*l*^  >  ...  :~t.i JC,  li 


Simiclnir  Pands. 

created  for  pj  ^  ,, , 

how    kept    and    invested Vli  Q 


created  for  payment  of  state  debts VU  4, 11.  12 

Vu 


Siieclal  ljaT«'S. 

.See,  also,   "  Private  ar^d  Local  Law5." 

when    prohibited IJI . ,  18 

for  drainage  of  agricultural  lands  prohibited....' '.*'     'I''*? 

corporatiuns  not  to  be  fprmed  under,  <9«e0pt,  etic VIII        I 

special   banking   charters   prohibited Vlil        4 

relating  to  cities , .  „.,rt ,  .^  . .    Xn   \  .4 

State. 

See,        also,        "  Grants,"        "  Legislature,"        "  Gov- 
ernor; "   •*  Sfatutefe." 

credit  not  to  be  given  or  loaned  to  in^lv^iduals,  etc VII       1 

credit  or  money  of  state  not  to  be  given  to  a  private  up:, 

dertaking     '.  .VlTl       0* 

power  to  contract  debts ,«......«.  i, «  . .' ....  '  v  |i       2 

j)owcr  to  contract  debt  to  repel  invasions   Vll       3, 

•     limitation  of  legislative  power  to  create  debt Vfl'"*'*' 

.cUims  barred  by  statute  o^  linatations,vp  . . ,  ..«p»« VII       t 

regulation  of  wages,  etc.,  of  employees  of XII       1 

10 


IKBXX  TO  GONSdlTUTION. 

9tet«  Board  of  Climrltle*.  •  .      .  Act*  SfC 

to  be  provided  for  by  legislature VIII     11 

existing   laws  cootinucd  • '. VIII     13 

commissioners  continued  in  office VJII     15 

to  be  appointed  by  governor  .../.« • VIII     12 

legislature  may  confer   additional  powers    « Vlir    15 

powers  of  visitation  and  inspection VIII 11, 13 

removal  of  members  of  board VIII     12 

State  Contmlmitom  ta  liiiAney-. 

legislature  to  provide  for  VIII  11 

existing   laws  continued    VIII  13 

commissioners  continued  in  office VIII  15 

members  of  board  to  be  appointed  by  governor VIII  12 

removal   of  members    *. VIII  12 

powers  of  visitation  arid  in^>ection    VIII  11,  13 

legislature  may  confer  additional  powers VIII  15 

State  CommiMilOB  of  PrUoAS. 

to  be  provided  for  by  legislature VIII     11 

commissioners  continued  Tn  otHdt    .'.'.  ..'....:...* ;;*.  ."Villi  "15 

existing   laws  continued    ^ i...  VIII     13 

to  be  appointed  by  governor • . « i .  VIII     12 

removal   of  members VIII     12 

powers  of  visitation  and  inft|»ettion VIII 11, 18 

legtsUture  may  confer  additional  powers  ...*.«..*.<«....•  VIII     15 

State  Eaarlneer  and  Surveyoci.    <  '^    i.     -. 

election  and  term  of «.... #•  V  1 

qualifications    .-. •••ir.» •••••••  V  1 

compensation     «.«.. ••••■  V  1 

State  Bfllltta. 

how    constituted    *..'.!'..:'..!'....'..'...'..'.'  Xf  "X 

organization     .'.;.;:.....  J , XI  8 

enlistment    ....v....'. ;    '  XI  2 

appointment  of  military  officers  by  goyemor XI  4 

commissioned    officers    Xt  0 

election  of  officers  to  be  pr^scril)«4  by  i^illatttro  *.  vii •  XI  t«  '5 

removal  of  conuniasioiied  officers .». XI  6 

State  CMBeera. 

See  "  OrricERs;  "  also  titles  of  respective  offices."  >-••»•        •• 

Hcctioa  and  terra  of  « : .  i ;........-..         V  1,  2 

compcnstttiofl    ..i .; ';*.... i;.... '    V      1 

State  Treaaprer^ 

See,  also,  "  Otrtctf^;  **  "  State  Ofpiceks.** 

election  and  term  of *: V       1 

compensation     ^f,^,,,.,.,  ,      V   ^   1 

suspension   by  governor , •         V  '   7 

Statate  of  LlaUtatlons. 

claims  barred  by,  not-  to  be  allowed -,     VII      6 

Statatea. 

See,    also,    "  LEGiSLATins;  *'    V  ^fizvATS    And    Iocal 
I-Aws;"  "  Spec^i  Laws/', 

acts  of  colonial  and  state  legislatures ' . , , I     16 

continued.  exce|^  as  repealed,   etc...,^ *..f,» %»  I    16 

bills  may  originate  in  eilher  bouse  .,...,....  ,k *....'   Ill    18 

enacting  clause  of  bUls  ...^ U*.«      HI    14 
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INDEX  TO  CONSTITUTION. 

Statmtea  —  Comtlnned.  Jirt.  Sec 

manner  of  passing  bills   ..i... Ill  15 

when  ayes  and  nays  necessary Ill  25 

when  quorum  of  three-fifths  necessary Ill  25 

approval  or  veto  of  bills  by  governor IV  9 

passage  of  bills  over  veto « IV  8 

tax  bills  to  state  tax  distinctly .' Ill  24 

extra  compensation  to  officers,  contractors,  etc,  prohibited.  III  28 

existing  law  made  applicable  to  be  inserted Ill  17 

general  provisions  not  to  be  inserted  in  aoproprialipn  ^UU»  III  22 

when  private  and  local  bills  prohibited Ill  18 

title  of  private  and  local  bills  Ill  16 

private  and  local  bills  not  to  embrace  more  than  one  sub- 
ject      ni  16 

bills  reported  by  the  revision  commissioners  excepted Ill  23 

pqblication     VI  21 

Street  IUi.llroa4l«. 

consent  of  local  authorities,  etc,  to'eonstrvction.........  Ill  18 

Saperlntendent  of  Public  Workn. 

appointment  and  term V  8 

vacancies  in  office V  3 

powers  and  duties  of , V  3 

appointment  and  term  of  assistants V  3 

appointment  of  canal  employees  . . . .  > \^  3 

Superintendent  of  State  Prtooaa. 

appointment  and  term  of    » V  4 

[             powers  and  duties  of ..,....* V  4 

removal   of    .,,.,,,,, ....'...  V  4 

appointment  of  wardens,  chaplains,  etc V  4 

Superior  Court  of  Buffalo. 

abolished;  judges  transferred  to  supreme  court VI  5 

jurisdiction  vested  in  supreme  court  , VI  2,  n 

transfer  of  appellate  jurisdiction   «..<««« , VI  5 

Superior  Court  of  New  YorJc  CitF* 

abolished;  judges  transferred  to  supfeme  court VI  5 

jurisdiction  vested  in  supreme  court VI  2,5 

Supervisors. 

to  he  elected  in  each  county  «. » » HI  26 

local  bill  providing  for  election  of  members  prohibited. » . . .  Ill  18 

when  legislative  body  of  city  to  act  as  board Ill  26 

local  legislative  powers    ?^. -.-i  ...«i^j'  III  •  27 

extra  compensation  to,  officerst  contractors,  etc,  prohibited,  111  28 

division  of  county  into  assembly  districts  ....••» Ill  5 

Su;;*vente  Conrt. 

liov    constitute* .' VI 

judici«*?    districts VI 

election  or   iustices    i...i v^.-.  .tv..  -iVI* 

general    jurisulr^ion    ^ « VI 

increase  of  numbci    '>f  justices VI 

erection  of  new  district  zv*  of  second  judicial  district...,^  ,   VI 

jurisdiction  of  courts  of  oyer  r.'^A  terminer   transferred...'.'     Vi  6 

of  circuit   courts   traiJsfcrrnT.     VI  6 

of  abolished  city  courts  vc^tcH  ni  r**~"'"»ne  courl....  VI  5 

qualification    of    iusticcR    -    l'^  - ,  ""  *»'* 

tertfiS  of  office  of  justices ' ^ 

,      ,      justices   of    abolished    city    courts    transferred    t*>    supreme 

court     .  / • : Vi  5 

age  limit  of  just'"-*-     * VI  12 
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INDEX  TO  CONSTITUTION. 

9«9reMie  Court  ^  Comtlmned.  Art.  SA. 

compensation  of  justices  , VI  13 

remoTal  of  justices '.'...'.  VI  11 

filling  vacancies !.!!]!!  VI  3 

justices  not  to  act  as  attorney  or  referee !  .\  ! .'  .*  VI  20 

not  to  hold  any  other  office VI  10 

appellate   divisiona    . . . ; ^ , . ,  VI  2 

judicial    departments    ..'./.  VI  2 

designation  of^  justices  of  appellate  division VI  2 

general  term  jurisdiction  trans/erred  to  appellate  division,  VI  2 

powers  of  justices  of  appellate  division   VI  2 

transfer  of  appeals  to  another  departmertt ! . : . .  VT  "2 

appointment  and  removal  of  reporter VI  2 

designation  of  special  and  trial  terras VI  2 

assignment  of  justices  to  special  and  trial  terms VI  2 

justices  may  hold  court  in  any  county VI  6 

taking  of  testimony  in  equity  cases  VI  3 

county  clerk  to  be  clerk  of  court VI  19 

9«vr«me  Cotirt  Reporter* 

appointment  and  removal  VI  2 

Svrr^ormteB'  Coiirta. 

continued     VI  16 

jurisdiction  and  powers ....»., !.....  VI  15 

terms  of  office  of  surrogates , '.'.  VI  15 

qual^cations  of  surrogate , [.',  VI  20 

age  limit  of  surrogate ^. , . . ! ! !  VI  15 

vacancies  in  office  of  surrogate , ..[  VI  15 

surrogate  not  to  practise  as  attorney,  except,  etc VI  20 

when  county  judge  to  be  surrogate VI  15 

electton  of  special  surrogate   , ; . . .  Vl  16 

T. 
T«z«ttoli. 

tax  bills  to  state  tax  distinctly  « HI  24 

when  ayes  and  nays  necessary  on  tax  bill HJ  jfi 

private  or  local  bill  excfapting  property  prohibited Ill  18 

maximum  rate  in  cities  and  counties VIII  10 

direct  tax  for  payment  of  state  debts yij,  4,  J^ 

TeleirraplB  Companlea. 

public  officers  not  to  accept  free  passes,  etc ;.•,».,  XIII.  6 

Town*. 

election  or  appointment  of.  officers '.-i  .*  -^ft  't2 

may  provide  tor  support  of  inmates  of  chatitable  Institu- 
tions      ; VIII  14 

not  to  be  divided  in  senate  districts iff  -  '4 

not  to  give  money  or  credit  to  aid  private  undertaking....  VIII  10 

to  incur  debt  for  town  purposes  only VIII  10 

not  to  own  corporate  stocks  of  bonds Vli  1  10 

regulation  of  wages,  etc.,  of  employees  of XII  i 

1  •  .  .  I. 
Vre«»o«.                •      . .    . 

fovemor  may  suspend  exccutMki  of  sentence IV  f 

TreAsnr^r. 

See    *'  State   Treasurer," 
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Vvials.  .,Art  Sot, 

right  to  jury  trial  continued   I      2 

legislature  may  alter,  etc.,  jurisdiction  and  proceedings  in 

law  and   equity VI  3 

taking  of  testimony  in  equity  cases   VI  3 

jury  to  determine  law  and  fact  in  erimtnml  libels I  8 

truth  of  libel  admissible  in  criminal  prosecution I  8 

U. 

University  of  the  State  of  New  York. 

regents  of  university  continued *•  •       IX      2 

government  and  corporate  powers IX      2 

board  of  regents IX      2 

V. 
Veuve. 

private  or  local  bill  changing,  prohibited  ..« •••»«,.»      IXX    10 

Veterans. 

preference  in  appointment,  etc.,  to  office V      0 

Villages. 

legislature  to  provide  for  organization  of XII  1 

local  bills  incorporating,  prohibited Ill  18 

election  or  appointment  of  officers X  2 

civil  service  appointments  and  promotions V  9 

.   preference  of  veterans V  9 

not  to  give  money  or  credit  to  aid  private  undettaVing VIII  10 

not  to  own  corporate  stock*  or  bonds  VIII  10 

to  incur  debt  for  village  purposes  only VTII  JO 

may  provide  for  support  of  inmates  of  charitable  institu- 

tions    VIII  14 

regulation  of  wages,  etc.,  of  employees  of ^11  1 

W« 

Waires. 

regulation  of,  of  employet^s  of  state,  etc. XII       1 

•  Was^m. 

electors   disqualified   for    , II       2 

,.,!..  •         , 

Water  Svpply. 

not  affected  by  limitation  of  indebtedness VIII     10 

WetfThlnir.  "      ' 

offices  for  weighing,  etc.,  merchaadiae,  abolished 'V      8 

WitarMMefi. 

not  diRquaHiied  by  religious  belief....- , I  3 

accused  not  to  be  compelled  to  testify  against  himseif'..««  I  6 

not  to  be  unreasonably  detained , I  6 

Worship. 

freedom  of,  guaranteed .  I ,    ^ 
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RULES  OF  THE  COURT  OF  APPEALS. 


NOTICE. 

The  first  Monday  of  ea«h  session  o^ly  w^U  b^  ft  motion  day,  on 
which  oral  aigumenU  will  be  heard  in  original  motions.  Original 
motions  may  be  submitted,  without  oral  argument,  on  atiy  Mon- 
day when  the  Court  is  in  session,  provided  they  are  submitted 
by  both  sides. 

Alter  the  day  calendar  is  made  up  —  at  6  o'clock  p.  m. —  stipu- 
lations are  too  late.  The  Clerk  has  then  no  power  to  leave  a 
number  off. 

The  full  number  of  cases  and  points  (16)  are  required,  Miithout 
which  appeals  may  not  be  heard. 

The  '*  Order  Calendar  "  is  composed  of  preferred  causes,  and  the 
notice  of  argument  must  claim  the  preference  *'  as  an  appeal  en- 
titled to  be  heard  under  Rule  XI."  Appeals  from  orders  should 
be  noticed  for  the  -first  Monday  of  a  session. 

The  County  Clerk's  certificate,  or  waiver  thereof  under  section 
331)1,  Code  Civil  Procedure,  are  necessary  parts  of  the  print^^d 
case  on  appeal. 

When  a  new  calendar  is  ordered,  if  is  desirable  to  notice  causes 
in  which  the  returns  are  filed,  at  once. 

Counsel  residing  in  New  York  city  and  its  vicinity  who  intend 
to  argue  causes  on  the  General  Calendar,  should  send  their  rest- 
denee  addresses  to  the  Clerk,  and  should  promptly  notify  him  of 
changes  in  their  office  addresses. 

The  daily  sessions  of  the  Court  are  held  from  2  o'clock  p.  m., 
to  6  o'clock  p.  M.,  except  Fritlays  only  when  it  will  sit  from  10 

A.  If.  to  2  p.   U. 

Kvery  exhibit  presented  to  the  Court  should  be  painly  marked 
with  the  address  of  the  Counsel  presenting  the  same,  as  well  as 
the  title  of  the  cause 

The  Clerk  alway.^  sithmits  for  Counsel  who  are  absent  when 
their  cases  are  called  for  argument,  provided  their  papers  have 
been  filed,  as  directed  by  Rule  VII. 

Re<)uest3  for  copies  of  opinions  should  be  addressed  to  the 
State  Reporter,  Albany,  N.  Y. 

The  sixteen  printed  copies  of  the  case  required  by  Rule  VII 
to  be  filed  with  the  clerk  must  be  bound  in  light-colored  (not 
dark)  paper  and  should  not  be  sent  to  the  Clerk  for  filing  until 
after  the  appeal  has  received  a  calendar  number. 

Each  day's  calendar  and  all  court  notices  to  the  Bar  are  printed 
in  tlie  New  Y^ork  Law  Journal,  which  is  the  legal  publication 
through  which  the  clerk  endeavors  to  reach  the  legal  profession 

Attention  of  Attorneys  ia  called  to  Rule  VII,  which  will  ^ 
itrietly  enforced. 
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Rules  I-V  RULES    OF    PRACTICE. 

RULES  OF  PRACTICE. 

{AdopML  Octofcier  22, 1894 ;  ameiifded  Df Mmbet:  15,  f^OSi    Tjq  take 
'effect  January  1,  1907.) 


RULE  t 

Appellant  to  file  retiini;  effect  of  omission.-^  If  the  appellant 
shall  not  cause  the  proper  return  to  be  made  and  filied  with  the 
clerk  of  this  Court  within  the  time  prescribed  by  law  (Code  Ctv. 
Proc.,  §  1315),  the  respondent  may,  by  notic*  in  writing,  r^uire 
such  return  to  be  filed  within  ten  days  after  the  service  of  the 
notice,  and  if  the  return  be  not  filed  in  pursrttance  of  such  notice, 
the  appellant  shall  be  deemed  to  have  waived  the  appeal.  On 
an  affidavit  proving  that  the  appeal  was  perfected,  and  the  service 
of  such  notice,  and  a  certificate  of  the  clerk  that  no  return  has 
been  filed,  the  respondent  may  enter  an  order  with  the  clerk 
dismissing  the  appeal  for  Want  of  prosecution,  with  costs;  and 
the  tburt  below  may  thereupon  proceed  as  though  there  had  been 
no  appeal. 

RULE  II. 

Further  return  may  be  ordered. —  If  the  return  made  by  the 
tlerk  of  tl»o  court  below  shall  be  defective,  either  party  may,  on 
an  afildavit,  specifying  the  defect,  and  on  notice  to  the  opposite 
party,  apply  to  one  of  the  Judges  of  this  court  for  an  order,  thai 
the  ch'rk  make  a  further  return  without  delay. 

RULE  UI. 
Attorneys  and  guardians  below  to  continue  to  act. —  Tlie  attor- 
neys and  j^uardians  ad  litem  of  the  respective  parties  in  the  court 
below  shall  be  deemed  the  attorneys  and  guardians  of  the  same 
parties  respectively,  in  this  court,  imtil  others  shall  be  retained 
or  appointed,  and  notice  thereof  shall  be  served  on  the  adverse 
part  v. 

RULE  IV. 

Appellant  to  make  a  case;  its  form. —  In  all  calendar  causes  a 
case  shall  be  made  by  the  appellant,  which  fihall  couiiist  of  a  copy 
of  tlie  return,  and  the  reasons  of  the  court  below,  for  its  judg- 
ment, or  an  affidavit  that  the  same  cannot  be  procured,  together 
witji  an  index  to  the  pleadings,  exhibits,  depositions  and  other 
principal  matters.  Every  opinion  in  the  cause  at  Special  Tenu, 
as  well  as  at  the  Appellate  Division  of  the  Supreme  Court,  relat- 
ing to  the  questions  involved  in  the  appeal,  is  included  by  the 
foregoing  provision. 

RULE  V. 

Cases  and  points  to  be  printed;  mode  of  printing. —  All  case» 
and  points,  and  all  other  papers  furnished  to  the  court  in  cal- 
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RULKS   OF    PRACTICE.  Rules  VI,  VII 

mdar  causes,  shall  be  printed  on  white  paper,  as  provided  in 
section  796  of  the  Code  of  Civil  Procedure,  and,  if  bound,  the 
cov«»r»  shall  be  of  light-colored  paper,  which  can  be  legibly  writ- 
ten upon.  The  folio,  numbering  from  the  commencement  to  the 
end  of  the  case,  shall  be  printed  on  the  outer  margin  of  the  page. 
•Small  pica  leaded  or  ten  point  leaded  with  four  to  pica  leads, 
is  the  smallest  letter  and  most  compact  mode  of  composition 
which  is  allowed.  No  charge  for  printing  the  papers  mentioned 
in  this  rule  shall  be  allowed  as  a  disbursement  in  a  cause  unless 
the  requirements  of  the  preceding  sentence  shall  be  shown,  by 
afliilavit,  to  have  been  complied  with  in  all  papers  printed. 
(Amended  December  15,   1906.) 

RULE   VI. 

Appelant  to  serve  copies  of  case;  effect  of  his  default.— Within 
forty  days  after  the  appeiil  is  perfected,  the  appellant  shall  serve 
thrte  printed  copies  of  the  case  on  the  attornt^y  of  the  adverse 
party.  If  he  fail  to  do  so,  the  respondent  may,  by  notice  in 
writing,  require  the  service  of  such  copies  within  ten  days  after 
service  of  the  notice,  and,  if  the  copies  ho  not  served  in  pursu- 
ance of  surh  notice,  the  appellant  shall  be  deemed  to  have  waived 
the  appeal;  and  on  an  affidavit  proving  the  default  and  the 
service  of  such  notice,  the  respondent  may  enter  an  order  with 
the  clerk  dismissing  the  appeal  for  want  of  prosecution,  with 
costs;  and  the  court  below  may  thereupon  proceed  as  though 
there  had  been  no  appeal. 

RULE   VII. 

Copies  of  cases  and  points. —  At  least  twenty  days  before  a 
cause  is  placed  on  the  day  calendar,  the  appellant  shall  file  with 
the  clerk  sutecn  printed  copies,  of  the  case;  and  shall  at  the 
same  time  file  with  the  clerk  sixteen  printed  copies,  and  ser>'e  on 
the  attorney  or  counsel  for  the  respondent  three  printed  copiej, 
of  the  points  to  be  relied  on  by  him,  with  a  reference  to  the 
authorities  to  be  cited.  Within  ten  days  after  such  service  the 
respondent  shall  file  with  the  clerk  sixteen  printed  copies,  and 
licrve  on  the  attorney  or  counsel  for  the  appellant,  three  printed 
copies,  of  the  point?  to  be  relied  on  by  him,  with  a  reference  to 
the  authorities  to  be  cited. 

If  the  appellant  desires  to  present  points  or  authorities  in 
reply,  he  shall  file  with  the  clerk  sixteen  printed  copies  thereof 
and  serve  three  printed  copies  on  the  attorney  or  counsel  for  the 
respondent,  within  five  days  after  receipt  of  the  respondent's 
point<!;  and  no  supplemental  points  will  be  allowed  from  either 
!«ide  unless  especially  requested  by  the  court. 

So  points  will  be  received  by  the  court  on  argument  or  sub- 
misjifon  unless  they  shall  have  been  filed  and  served  as  above 
provided;  except  that  in  appeals  under  Rule  XI,  noticed  for  the 
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first  Monday  of  a  session,  and  in  causes  upon  a  new  general 
calendar  to  l)e  heard  during  the  first  two  \Veeks  of  any  session  at 
wliicli  such  new  calendar  is  taken  up,  the  parties  shall  file  the 
printed  cases,  and  file  and  serve  or  excliange  the  printed  points, 
at  least  two  days  before  the  commencement  of  the  session. 

The  cases  and  points  filed  with  the  clerk  shall  be  disposed  of 
as  follows:  One  copy  shall  be  furnished  to  each  of  the  Judges; 
one  copy  shall  be  kept  by  the  clerk,  with  the  reconls  of  the 
court ;  one  copy  shall  be  deposited  in  the  State  Library ;  ono 
copy  shall  be  deposited  in  each  branch  of  the  library  of  the  Court 
of  Appeals;  one  copy  shall  be  deposited  in  the  library  of  the 
New  York  Law  Institute;  one  copy  shall  be  deposited  in  the  La\> 
Library  of  Brooklyn;  one  copy  shall  be  deposited  in  the  Law 
Library  of  the  Eighth  Judicial  District,  and  one  coj.y  shall  do 
delivered  to  the  reporter.      (Amended  December  15,  ^.DOG.) 

RULE  VIIL 

Statement  and  discussion  of  facts. —  In  all  causes  each  party 
shall  brielly  state  upon  Itis  printed  points,  in  a  separate  form, 
the  leading  facts  which  he  deems  established,  with  a  reference 
to  the  folios  where  the  evidence  of  such  fncts  may  be  found.  And 
the  court  will  not  hear  an  extended  discussion  upon  any  mere 
question  of  fact. 

Every  cause  shall  lie  deemed  to  be  subniittcnl  to  such  Judges 
as  may  be  absent  at  the  time  of  the  argument,  unless  objection 
to  such  submission  b}'  counsel  arguing  the  cause  be    then    niada 

RULE  IX. 

Criminal  causes.— Appeals  in  criminal  causes  brought  after 
making  up  the  calendar,  or  too  late  to  l)e  placed  on  said  calendar, 
may  be  put  upon  the  calendar  at  any  time,  and  brought  on  for 
A  hearing  as  preferred  causes,  upon  a  notice  of  ten  days;  and  it 
Hhall  be  the  duty  of  tlie  clerk  to  plu(«  such  causes  on  the  calendar 
for  the  day  for  which  they  shall  be  noticed  or  U|)on  which  the 
cause  shall  be  ordered  by  the  court,  or  stipulated  by  the  parties, 
to  be  heard. 

RULE  X. 

Submission  and  reservation  of  causes. —  Causes  will  not  be 
roceivtnl  upon  submission  until  reached  in  the  regular  call  of  the 
calendar.  Xo  rcrcivation  will  be  made  of  any  of  the  first  eight 
causes,  unless  on  account  of  sickness,  or  an  engagement  elsewhere 
in  the  actual  trial  or  argument  of  another  cause  commenced 
before  the  term  of  this  court,  or  of  other  inevitable  necessity,  to 
be  shown  by  aflldavit.  Other  causes  may  be  reserved  upon  reason- 
able cause  shown,  or  by  stipulation  of  parties  filed  with  the 
clerk;  but  no  cans?  shall  be  so  reserved  by  stipulation  after  the 
same  has  been  placed  upon  the  day  calendar. 
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Causes  reserved  for  a  day  certain  by  stipulation,  when  in  order 
to  be  called,  have  priority  among  each  other  according  to  the 
tinie  of  filing  the  stipulations  with  the  clerk,  and  shall  follow 
next  in  order  the  luidisposed  of  causes  of  the  calendar  for  the 
day  previous.      Default  may  be  taken  in  them. 

Xo  reserved  cause,  whether  reserved  generally  or  for  a  particu- 
lar day,  will  be  called  before  its  number  is  reached  on  the  regular 
call  of  the  calendar.      (Amended  December  15,  1906.) 

RXJLE  XI. 

Motions  and  appeals  from  orders. —  Motions,  appeals  from  final 
orders  in  special  proceedings,  from  interlocutory  judgments  and 
from  orders  in  actions  and  special  proceedings,  certified  to  this 
court  by  the  Appellate  Divisions  of  the  Supreme  Court,  except 
orders  granting  a  new  trials  may  be  noticed  for,  and  will  be 
heard  on,  the  first  Monday  of  each  session  of  the  court,  tjefore 
taking  up  the  gcnei-al  calendar.  Notices  of  argument  of  appeals 
within  this  rule  must  contain  the  claim  that  the  appeal  is  one 
entitled  to  be  heard  under  Rule  XI  of  the  Court  of  Appeals. 

Motions  will  be  heard  orally  on  the  first  Monday  of  a  session 
only:  but  they  may  be  submitted  without  oral  argument  on  any 
Monday  when  the  court  is  in  session;  provided  they  are  sub- 
niiited  by  both  sides  and  the  papers  are  filed  with  the  clerk  on 
or  before  the  preceding  Friday.  If  either  party  demands  an 
oral  argument  of  a  motion  noticed  for  any  other  than  the  first 
3fonday  of  a  session,  the  motion  will  go  over  to  the  first  Monday 
of  the  «uccf€Hiiiig  session. 

Where  notice  has  been  given  of  a  motion,  if  no  one  shall  appear 
to  oppose,  it  will  be  granted  as  of  course. 

If  a  motion  be  not  made  on  the  day  for  which  it  has  been 
nolicetl,  the  opposing  party  will  be  entitled,  on  applying  to  the 
toiirl  at  the  close  of  the  motions  for  that  day  to  a  rule  denying 
the  motion,  with  costs.      (Amended  December  15,  1906.) 

RULE  XII. 

Call  of  calendar. —  Eight  causes  only  will  be  called  on  any  day, 
but  after  such  call  causes  re,ady  on  both  sides  will  be  heard  in 
th^ir  order.  Any  cause  which  is  regularly  called  and  passed, 
without  postponement  by  the  court  for  good  cause  shown  at  the 
time  of  the  call,  shall  be  stricken  from  the  calendar. 

Causes  upon  the  calendar  may  be  exchanged  one  for  another,  as 
of  ctmr^e,  on  filing  with  the  clerk  a  note  of  the  proposed  exchange, 
nith  the  numbers  of  the  causes,  signed  by  the  respective  attor- 
lipy^  or  counsel.  Upon  all  subsequent  calendars  each  of  said 
<>aii-^e<?  will  take  the  place  due  to  the  date  of  the  filing  of  the 
ntum   in  the  other. 

1p  like  manner,  a  cause  not  upon  the  calendar  in  wliich  an 
appt^l  to  this  court  has  been  perfected  and  the  return  duly  filed 
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with  tlie  clerk,  may  be  exchanged,  as  of  course,  for  another  cause 
upon  the  calendar,  on  filing  with  the  clerk  a  note  of  the  proposed 
exchange,  with  the  number  of  the  cause  on  the  calendar,  and  the 
date  of  tiling  return  in  the  cause  not  upon  the  calendar,  signed 
by  the  respective  attorneys  or  counsel,  and  also  a  stipluation  of 
the  attorneys  or  counsel  in  the  cause  not  on  the  calendar  setting 
•lown  the  same  for  argument  in  place  of  the  calendar  cause 
when  reached,  with  the  same  effect  as  if  duly  noticed.  Upon 
all  subsequent  calendars,  each  of  said  causes  will  take  the  place 
duo  to  the  date  of  filing  the  return  in  the  othe/.  (Amended 
December  15,  190G.) 

RULE  XUL 

Time  of  arsument. —  In  the  argument  of  a  cause  not  more  than 
two  hours  shall  be  occupied  by  counsel  on  either  side,  except  by 
the  express  permission  of  the  court. 

In  the  argument  of  an  appeal  within  Rule  XI  not  more  than 
thirty  minutes  shall  be  occupied  by  the  appellant's  counsel,  nor 
more  than  twenty-five  minutes  by  the  respondent's  counsel,  unless 
express  p^frmission  be  given  by  the  court,  and  the  cause  placed 
at  the  foot  of  the  order  calendar.     (Amended  December  15,  1906.) 

RULE  XIV. 

Preferred  causes. —  No  causes  are  entitled  to  any  preference 
upon  the  calendar  except  such  as  is  given  by  law  or  the  special 
order  of  the  court. 

Any  party  claiming  a  preference  must  so  state  in  his  notice 
of  argument  to  the  opposite  party  and  to  the  clerk ;  and  he  must 
also  state  the  ground  of  such  preference,  so  as  to  show  to  which 
of  the  preferred  classes  the  cause  belongs. 

A  preferred  cause  being  onee  passed  loses  its  preference. 

RULE  XV. 

Defaults. —  Judgments  of  reversal  by  default  will  not  be  al- 
lowed. When  a  cause  is  called  in  its  order  on  the  calendar,  if 
the  appellant  fails  to  appear  and  furnish  the  court  with  the 
papers  reiiuired,  and  argue  or  submit  his  cause,  judgment  of 
afiirmance  by  default  will  be  ordered  on  motion  of  the  respondent. 
If  the  appellant  only  appears,  he  may  cither  argue  or  submit  the 
cause. 

When  any  cause  shall  be  regularly  called  for  argument,  and 
no  other  disposition  shall  be  made  thereof,  the  appeal  shall  be 
dismissed  without  costs,  and  an  order  shall  be  entered  accord- 
ingly, which  shall  be  absolute  unless  upon  application  made  and 
good  cause  shown,  upon  notice  to  the  opposite  party  within  ten 
days,  if  the  court  is  in  session,  and  if  not  on  the  first  motion  day 
of  the  next  session,  the  court  shall  revoke  said  order  and  restore 
taid  appeal. 
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RULE.  XVL 
Remittitur. —  The  remittitur  sball  contain  a  copy  of  the  judg- 
ment of  this  court  and  the  return  made  by  the  clerk  belowi  and 
shall  be  scaled  with  the  seal  and  signed  by  the  clerk  of  this  court. 

RULE  XVII. 
Affinaance  by  default.— When  a  judgment  or  order  shall  be 
affirmed  by  the  default  of  the  appellant,  the  remittitur  shall  not 
be  ^nt  to  the  court  bclow^  unless  this  court  shall  otherwise 
direct,  until  ten  days  after  notice  of  the  afTirniance  shall  have 
been  ser\'ed  by  the  attorney  for  the  respondent  on  the  attorney 
for  the  appellant  and  proof  thereof  filed  with  the  clerk.  Service 
of  rhe  notice  shall  be  proved  to  the  clerK  by  affidavit,  or  by  the 
written  admission  of  the  attorney  on  whom  it  was  served. 
(Amended  December  15,   1906.) 

RULE  XVIIL 
£nlarg:ing  time;  revoking  orders.— The  time  prescribed  by 
these  rules  for  doing  any  act  may  be  enlarged  by  the  court  or 
by  any  of  the  Judges  thereof ;  and  any  of  the  Judges  may  make 
orders  to  stay  proceedings,  which,  when  served  with  papers  and 
notice  of  motion,  shall  stay  the  proceedings  according  to  the 
tenufl  of  the  order.  Any  order  may  be  revoked  or  modified  by  the 
Judge  who  made  it ;  or,  in  case  of  his  absence  or  inability  to  act, 
by  any  of  the  other  Judges. 

RULE  XIX. 
Calendars. — ^\\Tien  a  new  calendar  is  ordered  by  the  court,  the 
clerk  shall  place  thereon  all  causes  in  which  notices  of  argument, 
with  proof  or  admission  of  service,  have  been  filed  in  his  office; 
and,  aLso,  if  ordered  by  the  court,  all  other  causes  in  which  the 
returns  have  been  filed  in  his  office;  and  the  causes  so  put  on 
the  calendar  by  the  direction  of  the  court  will  be  heard  in  their 
order  as  if  regularly  noticed. 

RULE  XX. 

Motions  for  re-argument.— ^Motions  for  re-argument  must  be 
submitted  on  printed  briefs,  without  oral  argument,  on  notice 
to  the  adverse  party,  stating  briefly  the  ground  upon  which  a 
re-argument  is  asked,  and  the  points  supposed  to  have  been  over- 
looked or  mi<sapprehended  by  the  court,  with  proper  reforence 
to  the  particular  portion  of  the  case,  and  to  the  authorities  relied 
upon.      (Amended  December  15,  1006.) 
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RULES  OF  THE  COURT  OF  APPEALS  FOR  THE  ADMISSION 

OF  ATTORNEYS  AND  COUNSELORS-AT-LAW  * 

(Adopted  by  the  Court  of  Appeals,  December  2.  1805.    Ameoded 
April,  1908,  and  May  17,  lUll.     In  effect  July  1,  1911.) 

RULE  I. 
General  regulation  as  to  admisaion^ — No  person  shall  be  ad- 
mitted to  practice  as  au  attorney  or  counselor  in  any  court  of 
record  of  the  State  except  upon  an  order  of  the  Apellate  Divi- 
sion of  the  Supreme  Court  admitting;  him  to  the  bar  and  licensing 
him  to  practice  upon  compliance  with  these  rules. 

RULE  n. 

Admission  without  examination. —  The  tollowinf?  classes  of  per- 
sons may  in  the  discietion  of  the  Appellate  Division  be  admitted 
and  licensed  without  examination: 

1.  Any  person  admitted  to  practice  and  who  has  practiced  five 
years  as  a  member  of  the  bar  in  the  highest  law  court  in  any 
other  state  or  territory  of  the  American  Union  or  in  the  District 
ot  Columbia. 

2.  Any  person  admitted  to  practice  and  who  has  practiced  five 
years  in  another  country  whose  jurisprudence  is  based  on  tUe 
principles  of  the  English  common  law. 

3.  Any  American  citizen  domiciled  In  a  fon^ign  country  whose 
jurisprudence  is  based  on  the  principles  of  the  English  common 
law  holding  a  diploma  or  degree  which  would  entitle  him  to  prac- 
tice law  in  the  courts  of  such  foreign  country  if  a  citizen  thereof. 

Any  person  admitted  under  this  rule  must  posMess  the  other 
qualitications  required  by  these  rules  and  must  produce  a  letter 
of  recommendation  from  one  of  the  judges  of  the  highest  law 
court  of  such  other  state  or  country,  or  furnish  other  satisfactory 
evidence  of  character  and  qualifications. 

An  attorney  and  counselor  from  another  state  or  foreign  juris- 
diction may  in  the  discrctiun  of  any  court  of  record  be  admitted 
pro  hac  vice  to  participate  in  the  trial  or  argument  of  any  cause 
in  which  he  may  be  employed. 

RULE  III. 
Admission  on  examination. —  Three  classes  of  persons  may  be 
admitted  to  the  bar  upon  examination: 

1.  IVrscms  who  are  not  graduates  of  a  college  or  university; 

2.  IVrxons  who  are  graduates  of  a  college  or  university;  and 

3.  Versoiis  who  have  been  admitted  as  attorneys  and  have  prac- 
ticed three  years  in  another  state  or  country. 

In  each  class  the  applicant  must  prove  by  his  own  affidavit  to 
the  satisfaction  of  tho  State  Board  of  Law  Examiners  that  ho 
is  a  citizen  of  the  United  States,  twenty-one  j-ears  of  age,  stat- 
ing his  age,  and  an  actual  and  not  a  constructive  resident  of 
the  State  for  not  less  than  six  months  immediately  preceding 
and  that  he  has  not  been  examined  for  admission  to  practice  and 
been  refused  admissicm  within  four  months,  and  that  he  has 
studied  law  in  the  manner  ami  according  to  the  conditions  in 
these  rules  prescribed. ^ , 

•  Attention  is  called  to  Laws  1898,  ch.  165,  and  Laws  1899,  ch.  225. 
requiring  the  registration  in  the  otlito  of  tlie  clerk  of  iho  Court  of 
AppoHls  of  all  persons  admitted  to  practice  as  attorneys-at-law  or  aa 
attorneys  and  coun»olors-ttt-law  in  tlie  courts  of  reiord  of  the  State. 
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AppHoants  in  the  first  class  (i.  e.,  persons  who  are  not  prad- 
nati>s  of  a  college  or  nniversity)  ninst  have  studied  law  for  a 
peri«»<l  of  four  years.  Such  an  applicant  may  pursue  his  course 
of  law  Rtudy  wholly  by  serving  a  clerkship  in  the  office  of  a 
prjcticing  attorney;  or  partly  by  serving  such  clerkship  and  partly 
by  attendinsT  a  law  school;  but  every  such  applicant  must  serve 
sm-h  clerkship  for  a  period  of  at  least  one  year  continuously 
either  before  examination  by  the  State  Board  of  Law  Exam- 
iners or  after  such  examination  and  prior  to  admission  to  the  bar. 

Applicants  in  the  second  class  (i.  e.,  persons  who  are  graduates 
of  a  college  or  university)  must  have  studied  law  for  a  period  of 
three  years.  Such  an  applicant  may  pursue  his  course  of  law 
study  wholly  by  serving  a  clerkship  in  the  office  of  a  practicing 
attorney;  or  wholly  by  attending  a  law  school;  or  partly  by 
serving  such  clerkship  and  partly  by  attending  a  law  school. 

Applicants  in  the  third  class  (i.  e.,  persons  who  have  been 
admitted  as  attorneys  and  have  practiced  three  years  in  another 
Ftate  or  country)  must  have  studied  law  for  a  period  of  one 
year  within  this  State  and  pursue  such  course  of  study  either  by 
serving  a  clerkship  or  by  attendance  upon  a  law  school  as  the 
api>li(.*tint  may  elect. 

Candidates  for  admission  to  the  bar  under  this  rule  (i.  e.,  upon 
examination)  may  be  admitted  and  licensed  upon  producing  and 
filing  with  the  court  the  certificate  of  the  State  Board  of  Law 
Examiners  that  the  applicant  hag  satisfactorily  passed  the  ex- 
amination prescribed  by  these  rules  and  has  complied  with  their 
provisions,  and  upon  producing  and  filing  wuth  the  court,  in  the 
ea>e  of  applicants  in  the  first  class  (i.  e.,  persons  who  are  not 
graduates  of  a  college  or  university),  evidence  that  he  has  served 
a  regular  clerkship  of  one  year  in  this  State  with  an  attorney  or 
attorneys  in  regular  practice,  either  before  or  after  having  passed 
such  examination.  The  applicant  must  also  produce  and  file  evi- 
dence that  he  is  a  person  of  good  moral  character  which  must 
l>e  shown  by  the  aflSdavits  of  two  reputable  persons  of  the  town 
or  city  in  which  he  resides,  one  of  whom  must  be  a  practicing 
attorney  of  the  Supreme  Court.  Such  afl^ldavits  must  state  that 
the  applicant  is,  to  the  knowledge  of  the  affiant,  a  person  of 
pwHl  moral  character  and  must  set  forth  in  detail  the  facts  upon 
which  such  knowledge  is  based;  but  such  affidavits  shall  not  be 
<tmclnsive  and  the  court  may  make  further  examination  and 
inquiry. 

if  the  applicant  be  a  graduate  of  a  college,  or  university,  he 
mnst  have  pursued  the  prescribed  course  of  law  study  after  his 
graduation,  and,  if  he  be  a  person  admitted  to  the  bar  of  an- 
other state  or  country,  he  must  have  pursued  his  prescribetl  pe- 
ri«Ml  of  law  study  after  having  remained  as  a  practicing  attorney 
in  such  other  state  or  country  for  the  period  of  three  years. 

RULE  IV. 
SeguUtions  concerning  preliminary  studies.— All  candidates  for 
admijtsiou  to  the  bar  upon  examination,  except  applicants  in  the 
third  class  mentioned  in  Rule  III  (i.  e.,  persons  who  have  been 
admitted  and  have  practiced  three  years  in  another  state  or 
country),  must  have  pursued  a  preliminary  course  of  study  evi- 
denc«l  by  graduation  from  a  college  or  university,  or  by  passing 
a  Kegenla*  examination  or  the  equivalent,  as  hereinafter  pre- 
•«^ribed:  ^^^ 
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Applicants  who  are  not  graduates  pf  a  college,  or  universitj, 
subject  to  the'  limitations  and  requirements  hereinafter,  in  this 
subdivision,  expressed,  or  members  of  the  bar  as  above  described, 
before  entering  upon  the  clerkship  or  attendance  at  a  law  school 
herein  prescribed  shall  have  passed  an  examination  conducted 
under  the  authority  and  in  accordance  with  the  ordinances  and 
rules  of  the  University  of  the  State  of  New  York,  in  English, 
three  years;  mathematics,  two  years;  Latin,  two  years;  science, 
one  year;  history,  two  years;  or  in  their  substantial  equivalents 
as  defined  by  the  rules  of  the  University,  and  shall  have  filed 
a  certificate  of  such  fact,  signed  by  the  ('ommissiouer  of  Educa- 
tion, with  the  clerk  of  the  Court  of  Appeals,  whose  duty  it  shall 
be  to  return  to  the  person  named  therein  a  certified  copy  of 
the  same,  showing  the  date  of  such  filing.  The  Regents  may 
accept  as  the  equivalent  of  and  substitute  for  the  examination 
in  this  rule  prescribed,  either,  first,  a  certificate,  properly  authen- 
ticated, of  having  successfully  completed  a  full  year's  course  of 
study  in  any  college,  or  university;  second,  a  certificate,  prop- 
erly authenticated,  of  having  satisfactorily  completed  a  four 
years*  course  of  study  in  any  institution  registered  by  the  Re- 
gents as  maintaining  a  satisfactory  academic  standard;  or,  third, 
a  Regents*  diploma. 

All  graduates  of  a  college  or  university  existing  under  the 
government  or  laws  of  any  foreign  country  other  than  those 
where  English  is  the  language  of  the  people,  and  all  applicants 
who  apply  for  law  students'  certificates  upon  equivalents  or  sub- 
stitutes, as  above  provided,  all  or  any  part  of  which  arc  earned 
or  issued  in  said  foreign  countries,  shall  pass  the  Regents*  ex- 
amination in  second  year  English.  The  Regents*  certificate  above 
prescribed  shall  be  deemed  to  take  effect  as  of  the  date  of  the 
completion  of  the  Regents*  examination,  as  the  same  shall  appear 
upon  said  certificate, 

RULE  V. 

Regulations  concerning  study  at  law  schools. —  The  provisions 
of  these  rules  for  study  at  a  law  school  must  be  fulfilled  by 
good  and  regular  attendance  and  successfully  completing  the 
prescribed  course  of  instruction  at  an  incorporated  law  school, 
or  a  law  school  connected  with  an  incorporated  college  or  uni- 
versity, having  a  law  department  organized  with  competent 
instructors  and  professors,  in  which  instruction  as  hereinafter 
provided  is  regularly  given. 

(lood  and  regular  attendance  ujwn  and  the  successful  com- 
pletion of  the  prescribed  course  of  instruction  at  a  law  school, 
the  school  year  of  which  shall  consist  of  not  less  than  thirty-two 
school  weeks,  exclusive  of  vacations,  in  which  ni)t  less  than  ten 
hours  of  attendance  upon  law  lectures  or  recitations  of  such  pre- 
scribed course,  to  be  given  or  conducted  by  regular  members  of 
the  faculty,  are  required  in  each  week,  shall  be  deemed  a  year's 
attendance  under  this  rule. 

1'he  same  period  of  time  shall  not  be  duplicated  for  different 
purposes;  except  that  a  student  attending  a  law  school,  as  herein 
provid<Hl,  and  who,  during  the  vacations  of  such  school,  not 
exceeding  three  months  in  any  one  year,  shall  pursue  his  studies 
in  the  office  of  a  practicing  attorney,  shall  be  allowed  to  count 
the  time  so  occupied  during  such  vacation  or  vacations  as  part 
of  the  clerkship  in  a  law  office  specified  in  these  rules. 
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RULE  VI. 

Regulations  concerning  clerkship. —  The  provisions  of  those 
rules  for  studj'ing  law  by  the  sorvice  of  a  rcgiihir  clerkship  must 
Ijo  fulfilled  by  serving  such  clerkship  in  the  office  of  a  practicing 
attorney  of  the  Supreme  Court  in  this  State,  after  the  candidate 
has  attained  the  age  of  eighteen  years. 

It  shall  be  the  duty  of  attorneys,  with  whom  a  clerkship  shall 
be  conimeuced,  to  file  a  certificate  of  the  same  in  the  office  of 
the  clerk  of  the  Court  of  Appeals,  which  certificate  shall,  in  each 
i-dse,  state  the  date  of  the  beginning  of  the  period  of  clerkship, 
nnd  such  period  shall  be  deemed  to  commence  at  the  time  of 
^inh  filiu;?  and  shall  be  computed  by  the  calendar  year. 

lu  computing  the  period  of  clerkship  a  vacation  actually  taken, 
not  exceeding  two  months  in  each  year,  shall  he  allowed  as  a 
part  of  such  year. 

RULE  VIL 

Proof  to  entitle  candidate  to  examination.^*  The  State  Board 
of  l^w  Examiners,  before  admitting  an  applicant  to  an  exainl- 
QatHin,  shall  require  proof  that  the  preliminary  conditions  pre- 
sirribed  by  the:i:e  rules  have  been  fulfilled;  which  proof  shall  be 
made  as  follows,  viz.: 

First.  That  the  applicant  ia  a  college  graduate,  by  the  pro- 
daction  of  hLs  diploma,  or  certificate  of  graduation,  under  the 
«al  of  the  college. 

Second.  That  he  has  been  admitted  to  the  bar  of  another  State 
or  ctjuntry,  by  the  production  of  his  license,  or  certificate,  exe- 
cuted by  the  proper  authorities. 

Third.  In  all  cases  where  the  service  of  a  clerkship  is  required, 
that  he  has  served  a  regular  clerkship  in  the  office  of  a  practicing 
attorney  of  the  Supreme  Court  in  this  State,  after  the  age  of 
c'ls;Lte<>n  year;*,  by  producing  and  filing  with  the  Board  a  certified 
copy  of  the  attorney's  certificate,  as  filed  in  the  office  of  the  clerk 
of  the  Court  of  Appeals,  and  producing  and  filing  an  affidavit 
of  the  attorney  or  attorneys  with  whom  such  clerkship  was 
sfrved,  showing  the  actual  service  of  such  a  clerkship,  the  con- 
tinuance and  end  thereof,  and  that  not  more  than  two  mouths' 
racation  was  taken  in  any  one  year.  Both  of  said  affidavits 
mast  be  to  the  effect  that  during  the  entire  period  of  such  clerk- 
ship, except  during  the  stated  vacation  time,  the  applicant  was 
actually  employed  by  said  attorney  as  a  regular  law  clerk  and 
student  in  his  law  office,  and  under  his  direction  and  advice, 
en},'aged  in  the  practical  work  of  the  office  during  the  usual 
boKiucss  hours  of  the  day. 

Fourth.  The  time  of  study  allowed  in  a  law  school  must  be 
pn>vpd  by  the  certificate  of  the  teacher  or  president  of  the 
farulty,  under  w^hose  instructions  the  person  has  studied,  under 
the  veal  of  the  school,  if  such  there  be,  in  addition  to  the  affidavit 
of  the  applicant,  which  must,  also,  state  the  age  at  which  the 
applicant  began  his  attendance  at  such  law  school.  Said  certifi- 
cate and  affidavit  must,  also,  show  that  the  law  school  prescribes 
the  course  of  instruction  contemplated  by  these  rules,  and  each 
shall  also  contain  the  statement  that  said  applicant  took  the  pre- 
scribed course  of  instniction  required  at  said  school  for  the  degree 
of  Bachelor  of  I^aws  while  in  attendance  thereat,  and  bona  fide 
took  and  successfully  passed  all  examinations  in  all  the  subjects 
required   for   said   degree  during  such   period   of   attendance,   in 
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each  case  specifyins  the  subjeots  in  which  said  applicant  took 
and  passed  hia  examinations  as  al'oreBaid,  which  proof  luusc  be 
satisfactory  to  the  Board  of  Examiners. 

Fifth.  That  the  applicant  has  passinl  the  Rjegents*  examiuatiun, 
or  its  e(inivalent  must  be  proved  by  the  production  of  a  certili«»d 
copy  of  the  Regents'  certificate  filed  iu  the  office  of  the  clerk 
of  the  Court  of  Appeals,  as  hereinbtsfore  provided. 

Sixth.  When  it  satisfactorily  appears  that  any  diploma,  affi- 
davit, or  certificate,  reciuired  to  be  prodliced  has  l)een  lost,  or 
destroyed,  without  the  fault  of  the  applicant,  or  has  been  unjustly 
refused  or  withheld,  or  by  the  death  or  absence  of  the  person 
or  officer  who  should  have  made  it,  cannot  be  obtained,  the 
Board  of  I*avv  Examiners  may  accept  such  other  proof  of  the 
retjnisite  facts  as  they  shall  deem  sutficiout. 

Seventh.  A  law  student  whose  clerkship,  or  attendance  at  a 
law  school  has  alreatly  begun,  as  shown  by  the  re<M>rds  of  the 
Court  of  Appeals,  ^  or  of  any  incorporated  law  school,  or  law 
school  established  in  connection  with  any  college  or  university, 
may,  at  his  option,  file  or  produce,  instead  of  the  proofs  required 
by  these  rules,  those  required  by  the  Rules  of  the  Court  of 
Appeals  in  force  June  1,  11H)8. 

RULE  vin. 

Regulations  concerning  ezaminfttion.— The  examination  held 
by  such  State  Board  of  Examiners  may  be  conducted  by  oral  or 
written  questions  and  answers,  or  partly  oral  and  partly  written, 
bnt  shall  be  as  nearly  uniform  in  the  knowledge  and  capacity 
which  they  shall  re(iuire  as  is  reasonably  possible.  Every  appli- 
cant shall  be  given  and  required  to  pass  a  satisfactory  examina- 
tion in  the  canons  of  ethics  adrjpted  by  the  American  Bar  Asso- 
ciation and  by  the  New  York  State  Bar  Association.  An 
applicant  who  has  failed  to  pass  one  examination  cannot  again 
be  examined  until  at  least  four  months  after  such  failure. 

The  State  Board  of  Law  Examiners  shall  be  paid  as  com- 
pensation, each,  the  sum  of  two  thousand  dollars  per  year,  and, 
in  addition,  snch  further  sum  as  the  court  may  direct,  and  an 
annual  sum  not  exceeding  two  thousand  dollars  per  year  shall 
be  allowed  for  necessary  disbursements  of  the  Board.  Every 
applicant  for  examination  shall  pay  to  the  examiners  a  fee  of 
fifteen  doIlai*s,  which  shall  be  applied  upon  the  compensation  and 
allowance  above  provided,  and  any  surplus  thereafter  remaining 
shall  be  held  by  the  treasurer  of  the  State  Board  of  Law  Exam- 
iners and  deposited  in  some  bank,  in  good  standing,  in  the  city 
of  Albany,  to  his  credit  and  subject  to  his  draft  as  such  treas- 
urer, when  approved  by  the  Chief  Judge. 

RULE  IZ. 

Relief  from  excusable  mistakes. —  When  the  filing  of  a  certifi- 
cate, as  required  by  these  ruh^s,  has  be<m  omitted  by  excusable 
mistake  or  without  fault,  the  court  may  order  such  filing  as  of 
the  pr«»per  date. 

RULE  Z. 

Additional  rules  by  the  Appellate  Division. —  The  Justices  of 
the  Appellate  Division  in  each  d(>i)artment  may  adopt  for  their 
several  and  res|>c<tive  departments  such  additional  special  rules 
for  ascertaining  the  moral  and  general  fitness  of  applicants  as 
to  such  Justi<vs  may  seem  i)roper. 
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General  Rules  of  Practice. 


SUPRBHE  COURT  RULES. 


Adopted  in  eooTentkm  of  the  JusticcB  of  the  Supreme  Court  aengned  to  the  Appellate 
Drrinon  tkeraof,  held  at  Aibauy.  December,  1806,  pursaant  to  Code  of  Civil  Procedure, 


■eetion  17;  amendol  Oelober  21.  U99;  amended  October  24,  1905;  amended  April  1. 
IMO. 

Hole  Xm     Application  for  adiolsaion  aff  attorneys. 

Within  ten  days  after  the  first  day  of  January  in  each  year, 
the  Appellate  DiTision  in  each  department  shall  appoint  a 
Committee  on  Character  and  Kitneft^s  of  not  less  than  three  for 
the  department,  or  may  appoint  a  committee  for  each  Judicial 
District  within  the  department,  to  whom  ahali  be  referred  all 
applications  for  admission  to  practice  as  attorney  and  counselor 
at  law,  such  committee  to  continue  in  olllee  until  their  successors 
are  appointed.  To  the  respective  committees  shall  be  referred 
all  applications  for  admission  to  practice,  either  upon  the  cer- 
tificate of  the  State  Board  of  Law  KxaminerSi  or  upon  motion 
under  Role  2  of  the  Rules  of  the  Court  of  Appeals  for  the 
admission  of  attorneys  and  counselors  at  law.  The  committee 
FhaO  require  the  attendance  before  it,  or  a  member  thereof,  of 
each  applicant,  with  the  affidavit  of  at  least  two  practicing 
attorneys  acquainted  with  such  applicant,  residini?  in  the  Judicial 
District  in  which  the  applicant  resides,  that  he  is  of  such  char- 
aeter  and  i^eneral  fitness  as  justifies  admission  to  practice,  and 
the  affidavit  most  set  forth  in  detail  the  facts  upon  which  the 
afliant's  knowledge  of  the  applicant  is  based,  and  it  shall  be  the 
duty  of  the  committee  to  examine  each  applicant,  and  the  com- 
mittee must  be  satisfied  from  such  examination,  and  other  evi- 
dence that  the  applicant  shall  produce,  that  the  applicant  has 
such  qualifications  as  to  character  and  general  fitness  as  in  the 
opinion  of  the  committee  justify  his  admission  to  practice,  and 
no  person  shall  be  admitted  to  practice  except  upon  the  production 
of  a  certificate  from  the  committee  to  that  effect,  unless  the 
court  otherwise  orders. 

Xo  applicant  shall  be  entitled  to  receive  such  a  certificate 
who  is  not  able  to  speak  and  to  write  the  English  language 
intelligently,  nor  until  he  affirmatively  establishes  to  the  satis- 
faction of  the  committee  that  he  possesses  such  a  character 
as  justifies  his  admission  to  the  Bar  and  qualifies  him  to  per- 
form the  duties  of  an  attorney  and  connsolnr  at  law. 

An  applicant  for  admission  to  practice  as  an  attorney  and 
counselor  at  law  on  motion,  under  the  provisious  of  Kule  2  of 
the  Rules  of  the  Court  of  Appeals  for  the  admission  of  attor- 
neys and  counselors  at  law,  must  present  to  the  court  proof  that 
be'  has  been  admitted  to  practice  as  an  attorney  and  counselor 
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at  law  in  the  hij^liest  court  of  law  in  another  state,  or  in  a 
country  whose  jurisprudence  is  based  upon  the  principles  of  the 
common  law  of  England;  a  certificate,  executed  by  the  proper 
authorities,  that  he  has  been  duly  admitted  to  practice  in  such 
state  or  country;  that  he  has  actually  remained  in  said  state  or 
country,  and  practiced  in  such  court  as  attorney  and  counselor 
at  law  for  at  least  three  years;  a  certilUate  from  a  judge  of  such 
court  that  he  has  been  duly  admitted  to  practice  and  has 
actually  continuously  practiced  as  an  attorney  and  counselor  at 
law  for  a  period  of  at  least  three  years  after  he  has  been 
admitted,  specifying  the  name  of  the  place  or  places  in  which  he 
has  so  practiced  and  that  he  has  a  good  character  as  such 
attorney.  Such  certificate  must  be  duly  certified  by  the  clerk  of 
the  court  of  w^hich  the  judge  is  a  member,  and  the  seal  of  the 
court  must  be  attached  thereto.  He  must  also  prove  that  he  is 
a  citizen  of  the  United  States  and  has  been  an  actual  resident 
of  the  State  of  New  York,  ot  of  an  adjoining  state,  for  at  least 
six  months  prior  to  the  making  of  the  application,  giving  the 
place  of  his  residence  by  street  and  number,  if  such  there  be, 
and  the  length  of  time  he  has  been  such  resident.  He  shall 
also  submit  the  affidavits  of  two  persons  who  are  residents  of 
the  judicial  district  in  which  he  resides,  one  of  whom  must  be 
an  attorney  and  counselor  at  law,  that  l0  is  of  such  character 
and  general  fitness  as  justifies  admission  to  practice,  and  the 
afYldavit  must  set  forth  in  detail  the  facts  upon  which  the  affiant's 
knowledge  of  the  applicant  is  based.  In  all  cases  the  applicant 
must  appear  in  person  before  the  court  on  the  motion  for 
his  admission,  and  also  before  the  committee  on  character  and 
fitness  for  the  district  in  which  the  application  is  made.  When 
the  applicant  resides  in  an  adjoining  state,  and  a  motion  is 
made  to  admit  him  to  practice  in  this  state  withoat  actual 
residence  herein,  in  addition  to  the  foregoing  facts,  the  appli- 
cant must  prove  to  the  satisfaction  of  the  court  that  he  has 
opened  and  maintains  an  otHce  in  this  state  for  the  transaction 
of  law  business  therein. 

In  all  cases  the  applicant  for  admission  must  file  with  the 
clerk  of  the  Appellate  Division  of  the  proper  department  the 
papers  required  for  his  admission  as  hereinbefore  specified  prior 
to  or  at  the  time  of  the  motion  for  admission  to  practice. 
(Amended  April  1,  1910,  in  effect  Sept.  1,  1910.) 

Rule  2.     Papers^  where  filed;  indoraemeAts. 

The  papers,  in  cases  pending  in  the  Appellate  Division,  shall  be 
filed  with  the  dork  of  such  division  of  the  department  in  which 
the  case  is  pending.  In  all  other  cases  where  no  provision  is 
made  by  the  Code,  papers  in  the  Supreme  Court  shall  be  tiled  in 
the  office  of  the  clerk  of  the  county  specified  in  the  complaint  as 
the  place  of  trial.  In  Surrogate's  Courts,  in  the  office  of  Sur- 
rogate; in  other  courts  of  record,  in  the  office  of  the  respective 
clerks  thereof.  In  case  the  place  of  trial  be  changed  to  another 
county,  all  subsequent  papers  shall  be  filed  in  the  county  to  which 
such  change  is  made.  All  papers  served  or  filed,  must  be  indorsed 
or  subscribed  with  the  name  of  the  attorney  or  attorneys,  or  the 
name  of  the  party  if  he  appears  in  person,  and  his  or  their  olflce 
address,  or  place  of  business. 

78 


GENERAL  RULES  OF  PRACTICE.         Rules  3-5 

Rale  3«  Motion  paper*  to  be  ■pecllled  in  order  and  llledi 
effect  of  fallare  to  llle;  entry  of  order* 

When  any  order  is  entered,  all  the  papers,  used  or  read  on 
the  motion  on  either  side,  shall  be  specihcd  in  the  order,  and 
shall  he  filed  with  the  clerk,  unless  already  on  file  or  otherwise 
ordered  by  the  court,  or  the  order  may  be  set  aside  as  irregular, 
with  costs.  The  clerk  shall  not  enter  such  order  unless  the 
motion  pAi>ors  are  filed,  and  unless  the  order  is  signed  by  the 
justice  presiding  at  the  court  at  which  the  motion  was  heard. 
When  an  opinion  has  been  deliyered  by  the  conrt,  it  shall  be  filed 
with  the  order  and  shall  be  considered  a  part  of  the  record  upon 
which  the  order  was  made;  and  if  the  order  does  not  state  the 
grounds  upon  which  it  was  made,  the  opinion  may  be  considered 
to  asc-ertain  such  grounds. 

When  the  affidayits  and  papers  upon  a  non-enumerated  motion 
are  required  by  law  or  by  the  rules  of  the  court  to  be  filed, 
and  the  order  to  be  entered  in  a  county  other  than  that  in  which 
the  motion  is  made,  the  clerk  shall  delirer  to  the  party  pre- 
rniling  in  the  motion,  unless  the  court  shall  otherwise  direct,  a 
certified  copy  of  the  rough  minutes,  showing  what  papers  were 
a<<ed  or  read,  together  with  the  affidavits  and*  papers 
n^ed  or  read  upon  such  motion,  with  a  note  of  the  decision 
theretjn,  or  the  order  directed  to  be  entered,  properly  certified. 
It  shall  be  the  duty  of  the  party  to  whom  such  papers  are  de- 
liTered  to  cause  the  same  to  be  filed,  and  the  proper  order 
entered  in  the  proper  county  within  ten  days  thereafter,  or  the 
order  may  bo  set  aside  as  irregular,  with  costs.  (Amended  Apr. 
1^  1910.  in  effect  Sept.  1,  1910.) 

Rn|e  4.  Undertaking  and  aflldavit  In  proeeedlnffs  for 
injanetlomsy  attaehment,  order  of  arrest  and  f^rlt  to  be 
flled. 

Except  where  otherwise  expressly  provided  by  law,  it  shall  be 
the  doty  of  the  attorney  of  the  party  required  to  give  a  bond  or 
andertakinfc  to  forthwith  file  the  same  with  the  proper  clerk;  and 
in  case  such  bonds  and  undertakings  shall  not  be  so  filed,  any 
party  to  the  action  or  special  proceeding,  or  other  persons  inter- 
ested, shall  be  at  liberty  to  move  the  court  to  vacate  the  pro- 
ceedings or  order  as  if  no  bond  or  undertaking  had  been  given. 
It  shall  also  be  the  duty  of  the  attorney  to  file  the  petition  or 
affidavit  upon  which  an  injunction,  attachment,  order  of  arrest, 
or  writ,  has  been  granted  within  ten  days  after  the  same  shall 
have  been  served.  In  case  of  a  failure  so  to  file  such  petition  or 
affidavit,  the  opposing  party  may  move  to  vacate  the  order,  war- 
rant or  writ,  and  the  same  shall  he  vacated  by  the  court  or  judge 
granting  the  same,  unless  for  proper  cause  shown  time  to  file  the 
same  shall  be  extended. 

Rnle  5.  Snretles,  Jnstlilcatlon  of  bonds  to  be  acknofvl- 
edced. 

Whenever  a  Justice  or  other  officer  approves  of  the  security  to 
be  given  in  any  case,  or  reports  upon  its  sufficiency,  it  shall  be 
his  duty  to  require  personal  sureties  to  justify,  or,  if  the  security 
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offered  is  by  way  af  mortgage  on  real  estate,  to  require  proof  of 
the  value  of  such  real  estate.  And  all  bonds  and  undertakinirSf 
and  other  securities  in  writing,  shall  be  duly  proved  or  acknowl- 
edged in  like  manner  as  deeds  of  real  estate,  before  the  saino 
shall  be  received  or  filed. 

In  no  case  shall  an  attorney  or  counselor  be  surety  on  any 
undertaking  or  bond  required  by  law,  or  by  these  rules,  or  by  any 
order  of  a  court  or  judge,  in  any  action  or  proceeding,  or  be  bail 
in  any  civil  or  criminal  case,  or  proceeding. 

Rule  0«     SherilTs  return,  hofv  compelled. 

At  any  time  after  the  day  when  it  is  the  duty  of  the  sheriff,  or 
other  ottU-er,  to  return,  deliver,  or  file  any  proct*ss  or  other  paper, 
by  the  provisions  of  the  Code  of  (,^ivil  Procedure,  or  by  these 
rules  of  the  courts,  any  party  eutitletl  to  have  such  act  done,  ex- 
cept where  otherwise  provided  by  law,  may  serve  on  the  officer  a 
notice  to  return,  deliver,  or  file  such  process,  or  other  paper  as 
the  case  may  be,  within  ten  days,  or  show  cause,  at  a  Special 
Term  to  be  designated  in  said  notice,  why  an  attachment  should 
not  issue  against  him. 

Rule  7.     Booka  to  be  kept  by  elerk  of  courts. 

The  clerk  of  the  Appellate  Division  in  each  department  shall 
keep: 

1.  A  book,  properly  indexed,  in  which  shall  be  entered  the  title 
of  all  actions  and  proceedings  which  are  pending  in  that  court, 
and  all  actions  or  special  proceedings  commenced  in  the  Appollate 
Division  with  entries  under  eacli,  sliowing  the  proceedings  takea 
therein  and  the  final  disposition  thereof. 

2.  A  minute  book,  showing  the  proceedings  of  the  court  from 
day  to  day. 

3.  A  remittitur  book,  containing  the  final  order  made  upoli  the 
decision  of  each  case,  a  certified  copy  of  which  shall  be  trans- 
mitted to  the  proper  clerk  as  required  by  the  Code  of  Civil 
Procedure. 

4.  A  book,  properly  indexed,  in  which  shall  be  recorded  at  large 
all  bonds  or  undertakings  filed  in  his  office,  with  a  statement  of 
the  action  or  special  proceeding  in  which  it  is  given,  and  a  state- 
ment of  Jiny  disposition  or  order  made  of  or  concerning  it. 

5.  A  book,  properly  indexed,  which  shall  contain  the  name 
of  each  attorney  admitted  to  practice,  with  the  date  of  his  ad- 
mission, and  a  book,  properly  indexed,  which  shall  contain  the 
name  of  each  person  who  has  been  refused  admission  or  who 
has  been  disbarred  or  otherwise  disciplined  or  censured  by  the 
court.  The  clerk  of  each  department  shall  transmit  to  the  clerk 
of  the  Conrt  of  Appeals  and  to  the  clerks  of  the  other  depart- 
ments the  names  of  all  attorneys  who  have  been  admitted  to 
practice,  the  names  of  all  applicants  who  have  been  refused 
admission,  and  the  names  of  all  attt>rneys  who  have  been  dis- 
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barrf^,  disciplined  or  censured  by  the  court.  The  clerk  of  each 
department  is  directed  to  enter  in  the  proper  book  the  name  of 
each  attorney  who  has  been  admitted  to  practice,  with  date  of 
his  admiHsion,  and  the  name  of  each  person  who  has  been  re- 
fused admission  or  has  been  disciplined,  with  the  date  of  such 
refusal  of  admission  or  discipline,  received  from  the  other  de- 
partments of  the  state,  together  with  the  date  when  and  de- 
partment wherein  the  order  was  made.  (Subd.  added  Apr.  1, 
1910,  in  effect  Sept.  1,  1010.) 

The  clerks  of  the  other  courts  shall  keep  in  their  respective 
offices,  in  addition  to  the  "  judgment  book  "  required  to  be  kept 
by  the  Code  of  Civil  Procedure: 

1.  A  book,  properly  indexed,  in  which  shall  be  entered  the  title 
of  all  civil  actions  and  special  proceediuKs,  with  proper  entries 
under  each  denoting?  the  papers  filed  and  the  orders  made  and 
the  steps  taken  therein,  with  the  dates  of  the  several  proceedings. 

IL  A  lK>ok  in  which  shall  bo  entered  at  large  each  bond  and 
undertaking  filed  in  his  oflice,  with  a  statement  showing  when 
filed  and  a  statement  of  any  disi)ositiott  or  order  mad^^  of  or 
concern iDK  it 

3.  Such  other  books,  properly  indexed,  as  may  be  necessary  to 
enter  the  minutes  of  the  court,  docket  judgments,  enter  orders 
and  all  other  necessary  matters  and  proceedings,  and  such  other 
books  as  the  Appellate  Division  in  each  department  shall  direct. 

R«le  8.      JuAgnk^fitHf  entering  and  dockettnR  of. 

Judfonents  shall  only  be  entered,  or  docketed,  in  the  offices  of 
the  clerks  of  the  courts  of  this  State,  within  the  hours  during 
which,  by  law,  they  arc  required  to  keep  oi)en  their  respective 
offices  for  the  transaction  of  business,  and  at  no  other  time. 

R«1e  9.     Kntrr  of  appearance. 

(Repealed  Apr.  1,  1910,  in  effect  Sept.  1,  1910.) 

Rale  lO.     Chnnge  of  attorneys. 

An  attorney  may  be  changed  by  consent  of  the  party  and  his 
attorney,  or  ui>on  application  of  the  client  upon  cans«-  shown  and 
upon  snch  terms  as  shall  be  just,  by  the  order  of  the  court  or  a 
Judge  thereof,  and  not  otherwise. 

Rvl«  11.  Avreementa  between  parties  or  attorneys  to  be 
la  vrrlUaff. 

No  private  agreement  or  consent  between  the  parties  or  their 
attorney's,  in  resiiect  to  the  proceedings  in  a  cause,  shall  be  bind- 
ing, unless  the  same  shall  have  been  reduced  to  the  form  of  an 
order  by  consent,  and  entered,  or  unless  the  i^videnrr  thereof  shall 
be  in  writing,  subscribed  by  Ihc  pai'ty  ai^aiiist  whom  the  same 
shall  be  alleged,  or  by  his  allorney  or  counsel. 
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Rule  !'£•    Connonts  to  payment  of  moncir  out  of  court. 

All  consents  providing  for  the  payment  of  money  out  of  court 
Khali  be  acknowledged  before  an  officer  authorised  to  take  the 
acknowiedgment  of  deeds,  accompanied  with  proof  of  the  identity 
of  the  applicant  from  some  person  other  than  the  applicant,  be- 
fore anj'  order  is  granted  thereon. 

Rule  13.    Ordern  of  arrest,  injunction  or  nttacliment. 

Every  order  of  nrrost,  as  well  as  every  injunction  or  attach- 
ment, shall  briefly  state  the  grounds  on  which  it  is  granted. 

Rule  14.    DiscOTery  of  books,  paper*  and  docnmentn. 

Applications  may  be  made  in  the  manner  provided  by  law  to 
compel  the  production  and  discovery  or  inspection  with  copy  of 
books,  papers  and  documents  relating  to  the  merits  of  any  civil 
action  pending  in  court  or  of  any  defense  of  such  action,  in  the 
following  cases: 

1.  By  the  plaintiff,  to  compel  the  discovery  of  books,  papers  or 
documents  in  the  possession  or  under  the  control  of  the  defendant, 
which  may  be  necessary  to  enable  the  plaintiff  to  frame  his  com- 
plaint or  to  answer  any  pleading  of  the  defendant. 

2.  By  the  defendant,  to  compel  the  like  discovery  of  books, 
pai)er8  or  documents  in  the  possession  or  under  the  control  of  the 
liIaiutifTs,  which  may  be  necessary  to  enable  the  defendant  to 
answer  any  pleading  of  the  plaintiffs. 

3.  Either  party  may  be  compelled  to  make  discovery  of  any 
book,  document,  record,  article  or  property  in  his  possession  or 
under  his  control,  or  in  the  possession  of  his  agent  or  attorney, 
upon  its  appearing  to  the  satisfaction  of  the  court  that  such  l)ook, 
document,  record,  article  or  property  is  material  to  the  decision 
of  the  action  or  special  proceeding,  or  some  motion  or  application 
therein,  or  is  competent  evidence  in  the  case,  or  on^  inspcctiou 
thereof  is  necossary  to  enable  a  party  to  prepare  for  trial. 

Rule  15,    Form  of  application  for  discovery  of  books. 

The  moving  papers  upon  the  application  for  such  discovery  or 
inspection  shall  state  the  facts  and  circumstances  on  which  the 
same  is  claimed,  and  shall  be  verified  by  affidavit  stating  thxit 
the  books,  papers,  articles,  property,  and  documents  whereof  dis- 
covery or  inspection  is  sought  are  not  in  the  possession  or  under 
the  control  of  the  party  applying  therefor,  but  are  in  the  posses- 
sion or  under  the  contnd  of  the  party  against  whom  discovery  la 
sought  or  his  agent  or  attorney.  The  party  applying  shall  show- 
to  the  satisfaction  of  the  court  or  judge  the  materiality  and 
neeessity  of  the  discovery  or  inspection  sought,  the  particular  in- 
formation which  he  requires,  and  in  the  case  of  books  and  papers, 
that  there  are  entries  therein  as  to  the  matter  of  which  he  seeks 
a  discovery  or  inspection. 

Rule  ICI.    Contents  of  orileri  stay  of  proceedlniirM. 

The  order  for  granting  the  application  shall  specify  the  mode 
'M  which  the  discovery  or  inspection  is  to  be  made,  which  may 
be  either  by  requiring  the  party  to  deliver  sworn  copies  of  the 
matters  to  be  discovered,  or  to  allow  an  inspection  with  copy,  or 
by  requiring  him  to  produce  and  deposit  the  same  with  the  clerk, 
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nnl<^s8  otherwise  directed  in  the  crder.  The  order  shall  also 
Kpecify  the  time  within  which  the  discovery  or  inspection  is  to  be 
made,  and  when  papers,  articles  or  property  are  required  to  be 
depos«ited  or  inspected,  the  orc?r  shall  specify  the  time  the  de- 
posiit  or  the  opportunity  for  inspection  shall  continue. 

The  court  or  jnd^fe  may  direct  that  the  order  directing;  the  dis- 
coTery  or  inspection  shall  operate  as  a  stay  of  all  othef  proceed- 
iniTH  in  the  cause,  either  in  whole  or  in  part,  until  such  order  shall 
hare  been  complied  with  or  vacated.  (As  amended  October  24, 
1889.) 

Rule  17.  Appliontlon  for  a  Hnltpoenn  to  compel  tlie  nt- 
tendanoe  of  a  ^'Itnean  to  obtain  tentlniony  nnaer  deponf- 
tioas  taken  within  the  State  for  niie  without  the  State, 
and  prooeedins**  thereon. 

The  petition  prescribed  by  section  015  of  the  Code  of  Civil 
Procedure  must  state  generally  the  nature  of  the  action  or  pro- 
ceeding in  which  the  testimony  is  soupht  to  be  taken,  and  that 
the  testimony  of  a  witness  is  material  to  the  issues  presented  in 
soch  action  or  proceeding,  and  shall  set  forth  the  Bubstaiice  of, 
or  have  annexed  thereto,  a  copy  of,  the  commission,  order,  notice, 
consent  or  other  authority  under  which  the  deposition  is  taken. 
In  case  of  an  application  for  a  subpoena  to  compel  the  production 
of  books  or  papers,  the  petition  shall  specify  the  particular  books 
or  papers  the  production  of  which  is  sought,  and  show  that  such 
boi)ks  or  papers  are  in  the  possession  of  or  under  the  control  of 
the  witn€»ss  and  are  material  upon  the  issues  presented  in  the 
action  or  special  proceeding  in  which  the  deposition  of  the  witness 
is  sought  to  be  taken.  Unless  the  court  or  Judge  is  satisfied  that 
the  application  is  made  in  good  faith  to  obtain  testimony  within 
section.s  914  and  915  of  the  Code  of  Civil  Pn;  odure,  he  shall 
deny  the  application.  Whore  the  subpoena  directs  the  produc- 
tion of  books  or  papers,  it  shall  specify  the  particular  books  or 
papers  to  be  produced,  and  shall  specify  whether  the  witness  is 
re*iuired  to  deliver  sworn  copies  of  such  books  or  papers  to  the 
rommissioner,  or  to  produce  the  original  thereof  and  deposit  the 
.«ame  with  the  commissioner.  This  subpoena  must  be  .servrd  upon 
the  witness  at  least  two  days,  or  in  case  of  a  subpoena  requiring 
the  production  of  books  or  papers,  at  least  five  da.vs  before  the 
day  on  which  the  witness  shall  be  commanded  to  appear.  A  party 
to  an  action  or  proceeding  in  which  a  deposition  is  sought  to  be 
taken,  or  a  witness  subpoenaed  to  attend  and  give  his  deposition 
may  apply  to  the  court  to  vacate  or  modify  such  subpoena. 

Upon  proof  by  affidavit  that  a  per.son  to  whom  a  subpoena  was 
Msued  has  failed  or  refused  to  obey  such  subpoena:  to  be  duly 
Rwom  or  affirmed;  to  testify  or  answer  a  question  or  cjucstions 
propounded  to  him;  to  produce  a  book  or  paper  which  he  has  been 
imbpoenaed  to  produce,  or  to  subscribe  to  his  deposition  wlien 
rorrectly  taken  down,  a  Ju.stice  of  the  Supreme  Court  or  a  County 
Judge  shall  grant  an  order  requiring  such  person  to  show  cause 
before  the  Supreme  Court,  at  a  time  and  plaee  specified,  wliy  he 
<ibouId  not  appear;  be  sworn  or  affirmed;  testify;  answer  a  ques- 
tion or  questions  propounded;  produce  a  bo<ik  or  pnper;  or  sub- 
scribe to  his  deposition,  as  the  case  may  be.  Such  affidavit  shall 
«Ii»o  set  forth  the  nature  of  the  action  or  special  proceeding  in 
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which  the  testimony  is  soufi^ht  to  be  takea,  and  a  eopy  of  Lb.e 
pleadings  or  other  papers  defining  the  issues  in  such  action  or 
special  proceeding,  or  the  facts  to  be  proved  therein.  Upon 
the  return  of  such  order  to  show  cause,  the  Supreme  Court  shall 
upon  such  affidavit  and  upon  the  original  petition,  and  upon  such 
other  facts  as  shall  appear,  determine  whether  such  person  should 
be  required  to  appear;  be  sworn  or  affirmed;  testify;  answer  the 
question  or  questions  propounded;  produce  the  book  or  paper,  or 
subscribe  to  his  deposition,  as  the  case  may  be,  and  may  prescribe 
such  terms  and  conditions  as  shall  seem  proper.  Upon  proof  of 
a  failure  or  refusal  on  the  part  of  any  person  to  comply  with  any 
order  of  the  court  made  upo*i  such  determination,  the  court  or 
judge  shall  make  an  order  requiring  such  a  person  to  show  cause 
l>efore  it  or  him  at  a  time  and  place  therein  specified,  why  such 
porson  should  not  be  punished  for  the  offense  as  for  a  contempt. 
Upon  the  return  of  tlie  order  to  show  cause  the  questions  which 
arise  must  be  detormined  as  upon  a  motion.  If  such  failure  or 
refusal  is  established  to  the  satisfaction  of  the  court  or  jud^^ 
before  whom  the  order  to  show  cause  is  "made  returnable,  the 
court  or  judge  shall  enforce  the  order  and  prescribe  the  punish- 
ment as  in  the  case  of  a  recalcitrant  witness  in  the  Supreme 
Court.    (As  amended  October  24,  1899.) 

Rule  18.  Proof  of  nervine  of  •uirnnon*  by  person*  other 
titan  fflierlfl;  In   divorce  caseM. 

Where  personal  .service  of  the  summons  and  of  the  complaint, 
or  notice,  if  any  accompany  the  same,  shall  be  made  by  any 
other  person  than  the  sheriff,  it  shall  be  necessary  for  such  person 
to  state  in  his  affidavit  of  service  his  age,  or  that  he  is  more  than 
twenty-one  years  of  age;  when  and  at  what  particular  place,  and 
in  what  manner  he  served  the  same;  and  that  he  knew  the  person 
served  to  be  the  person  mentioned  and  described  in  the  summons 
as  defendant  therein,  and  also  to  state  in  his  affidavit  that  he 
left  with  defendant  such  copy,  as  well  as  delivered  it  to  him.  No 
such  service  shall  be  made  by  any  person  who  is  less  than  eighteen 
years  of  age. 

In  actions  for  divorce,  or  to  annul  a  marriage,  or  for  separate 
maintenance,  the  affidavit,  in  addition  to  the  above  requirements, 
shall  state  what  knowledge  the  affiant  had  of  the  person  served 
being  the  defendant  and  proper  person  to  be  served,  and  how  he 
acquired  such  knowledge.  The  court  may  require  the  affiant  to 
appear  in  court  and  be  examined  in  respect  thereto,  and  when 
service  has  been  made  by  the  sheriff,  the  court  must  require  the 
officer  who  made  tht  service  to  appear  and  be  examined  in  like 
manner,  unless  there  shall  be  presented  with  the  certificate  of 
service  the  affidavit  of  such  officer,  that  he  knew  the  person 
served  to  be  the  same  person  named  as  defendant  in  the  summons, 
and  shall  also  state  the  source  of  his  knowledge. 

Rule  10.    PlendlniTfi,  to  be  folloed. 

Every  pleading,  deposition,  affidavit,  case,  bill,  exce^itions,  re- 
port, paper,  order  or  judgment  exceeding  two  folios  in  length, 
shall  be  distinctly  numbered  and  marked  at  each  folio  in  the 
margin  thereof,  and  all  copies  either  for  the  parties  or  the  court 
shall  be  numbered  or  marked  in  tlie  margin,  so  r.fi  to  conform  to 
the  original  draft  or  entry  and  to  each  other,  and  shall  be  in- 
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dorsed  with  the  title  of  the  cause.  All  the  pleadings  and  other 
proceedin^rs  and  copies  thereof  shall  bo  fairly  and  legibly  written 
or  printed,  and  if  not  so  written  or  printed  and  folioed  and  in- 
dorsed as  aforesaid,  the  clerk  shall  not  file  the  same,  nor  will  the 
court  heur  any  motion  or  application  founded  thereon. 

All  pleadings  and  other  papers  in  an  action  or  special  proceed- 
ing served  on  a  party  or  an  attorney,  or  filed  with  the  clerk  of  the 
eonrt,  must  comply  with  section  790  of  the  Code  of  Civil  Pro- 
cedure and  must  be  written  or  printed  in  black  characters;  and 
no  clerk  of  the  court  shall  file  or  enter  the  same  in  his  offioe  un- 
less it  complies  with  this  rule.  The  party  upon  whom  the  paper 
is  served  shall  be  deemed  to  have  waived  the  objection  for  non- 
compliance with  this  rule  unless  within  twenty-four  hours  after 
the  receipt  thereof  he  returns  such  papers  to  the  party  serving  th"c 
same  with  a  statement  of  the  particular  objection  to  its  receipt; 
but  this  waiver  shall  not  apply  to  papers  required  to  be  filed  or 
delivered  to  the  court. 

It  shall  be  the  duty  of  the  attorney  by  w^hora  the  copy  plead- 
ings shall  be  furnished  for  the  use  of  a  court  on  trial,  to  plainly 
designate  on  each  pleading  the  part  or  parts  thereof  claimed  to  be 
admitted  or  controverted  by  the  succeeding  pleadings.  (As 
amended  October  24,  1899.) 

Rvie  20.    Service  and  netilcmeiit  of  Interroeratorles. 

Interrogatories  to  be  affixed  to  a  commission  issued  under 
article  second  of  title  three  of  the  Code  of  Civil  Procedure  shall 
be  served  within  ten  days  after  the  entry  of  the  order,  allowing 
the  commission.  Cross-interrogatories  shall  be  served  within  ten 
days  after  the  service  of  the  interrogatories,  unless  a  different 
time  is  fixed  therefor  by  the  order  allowing  the  commission.  In 
case  a  party  shall  fail  to  serve  such  cross-interrogatories  within 
the  time  limited  therefor,  he  shall  be  deemed  to  have  waived  his 
right  to  propound  cross-Interrogatories  to  the  witness  to  be  ex- 
amined nnder  the  commission.  Either  party  may,  within  two 
days  after  the  service  of  the  cross-interrogatories  or  within  two 
days  after  the  time  to  serve  cross-interrogatories  has  expired, 
M-rve  upon  the  opposing  party  a  notice  of  settlement  of  the  in- 
terrogatories and  cross-interrogatories  before  a  Justice  of  the 
crmrt  or  County  Judge.  The  time  at  which  such  interrogatories 
or  CToss-iiit«» I  rogatories  shall  be  noticed  for  settlement  shall  be  not 
less  than  two  nor  more  than  ten  days  after  the  service  of  tlie 
notice.  If  neither  party  serves  such  a  notice  within  the  time 
limited  therefor,  the  interrogatories  and  cross-interrogatories  are 
to  l)e  deemed  settled  as  served  and  shall  be  so  allowed  without 
notice.     (As  amended  October  24,  1899.) 

Rule  21.      Won-ennmerated  niotlonn;  notlolnjir  of. 

Non-enumerated  motions,  in  the  Supreme  Court,  except  in  th<' 
fintt  and  seeond  districts,  and  motions  noticed  to  be  heard  in  Erie 
county,  shall  be  noticed  for  the  first  day  of  xho  term  or  sitting  of 
the  court,  accompanied  with  copies  of  the  aflidavits  ami  papers 
on  which  the  same  shall  be  made,  and  the  notice  shall  not  be  for 
a  lat'»r  day,  unless  sufficient  cause  be  shown  (and  contained  in  the 
aflidavits  served),  for  not  giving  notice  for  the  first  day.  In  other 
courts  such  motions  may  be  made  on  any  day  designed  by  the 
Jadg»*«  tnereof.  In  the  Appellate  Division  such  motions  may  be 
noticed  for  any  motion  day  in  the  term. 
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Rale  ^2.  Motions  to  strike  out  irrelevant  matter f  no* 
tice  of. 

Motions  to  strike  out  of  any  pleading  matter  alleged  to  bo 
irrelevant,  redundant  or  scandalous,  and  motions  to  correct  a 
pleading  on  the  ground  of  its  being  **  so  indefinite  or  uncertain 
that  the  precise  meaning  or  application  is  not  apparent,"  must 
be  noticed  before  demurring  or  answering  the  pleading  and  witbln 
twenty  days  from  the  service  thereof.  The  time  to  make  such 
motion  shall  not  be  extended  unless  notice  of  an  application  for 
such  extension,  stating  the  time  and  place  thereof,  of  at  least  two 
days  shall  be  given  to  the  adverse  party. 

Rale  23.    Afflaavltn  of  merltn. 

-  All  motions  for  relief  to  which  a  party  is  not  entitled  as 
matter  of  right  shall  be  made  upon  papers  showing  merits,  and 
the  good  faith  of  the  prosecution  or  defense,  which  may  be 
shown  by  any  proof  that  shall  satisfy  the  court.  (Amended  Apr. 
1,  1910,  in  effect  Sept.  1,  1910.) 

Rale  24.     AfliaaTlt  for  order  extending  time. 

No  order  extending  a  defendant's  time  to  answer  or  demur, 
or  the  plaintiff's  time  to  reply  to  a  counterclaim,  shall  be 
granted,  unless  the  party  applying  for  such  order  presents  to 
the  judge  to  whom  the  application  is  made  an  affidavit  of  the 
attorney  or  counsel  retained  to  defend  the  action  that  from  the 
statement  of  the  case  made  to  him  by  the  defendant  he  verily 
believes  that  the  defendant  has  a  good  and  substantial  defense 
upon  the  merits  to  the  cause  of  action  set  forth  in  the  com- 
plaint, or  to  some  part  thereof,  or  an  affidavit  of  the  attorney 
or  counsel  for  the  plaintiff,  that  from  the  statement  of  the  case 
made  to  him  by  the  plaintiff  he  verily  believes  that  the  plaintiff 
has  a  good  and  substantial  defense  upon  the  merits  to  the 
cause  of  action  set  forth  as  a  counterclaim,  or  to  some  part 
thereof,  as  the  case  may  be.  The  affidavit  shall  also  state  the 
cause  of  action  and  the  relief  demanded  in  the  complaint  and, 
where  a  counterclaim  has  been  interposed,  the  cause  of  action 
alleged  as  a  counterclaim  and  the  relief  demanded  in  the  answer; 
and  whether  any  and  what  extension  or  extensions  of  time  to 
answer,  demur  or  reply  by  stipulation  or  order  have  beeu 
granted. 

When  the  time  to  serve  any  pleading  has  been  extended  by 
stipulation  or  order  for  twenty  days,  no  further  time  shall  be 
granted  by  order,  except  upon  two  days*  notice  to  the  adverse 
party  of  the  application  for  such  order,  (Amended  Apr.  1,  1910. 
in  effect  Sept.  1,  1010.) 

Rale  25.  Rx  parte  application  to  contain  atatentent  au  to 
prevloaw   application. 

Whenever  application  is  made  ex  parte  on  affidavit  to  a  Jud^e 
or  court  for  an  order,  the  affidavit  shall  state  whether  any  pre- 
vious application  has  been  made  for  such  order,  and,  if  made,  to 
what  court  or  Judge,  and  what  order  or  decision  was  made 
thereon,  and  what  n<-w  facts,  if  any,  are  claimed  to  be  shown. 
For  failure  to  comply  with  this  rule,  any  order  made  on  such  ap- 
plication may  be  revoked  or  set  aside.  This  rule  shall  apply  to 
proceedings  supplementary  to  execution,  and  to  every  application 
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for  an   order  or  judKment  made  in   any   action   or  special  pro- 
ceeding. 

Rale  2G.     Application  for  Jadisriueiit  on  failnre  to  auM^.vcr. 

When  the  plaintiff  in  an  action  in  the  Supreme  Court  is  enti- 
tled to  judgment  upon  the  failure  of  the  defendant  to  answer  the 
conipJalut,  and  the  relief  demanded  requires  application  to  be 
made  to  the  court,  such  application  may  be  made  at  any  Special 
Term  in  the  district  embracing  the  county  in  which  the  action 
is  triable,  or,  except  in  the  first  district,  in  an  adjoining  county; 
such  application,  except  in  the  first  judicial  district,  may  also  be 
made  at  a  Trial  Term  in  the  county  in  which  the  action  is  triable. 
When  a  reference  or  writ  of  inquiry  shall  be  ordered  the  same 
shall  be  executed  in  the  county  in  which  the  action  is  triable, 
unless  the  court  shall*  otherwise  order.  In  the  first  judicial  dis- 
trict, every  motion  or  application  for  an  order  or  judgment  where 
notice  is  necessary,  must  be  made  to  the  Special  Term  for  the 
hearing  of  motions,  and  where  notice  is  not  necessary,  to  the 
Special  Term  for  the  transaction  of  ex  parte  business,  except 
where  other  provision  is  expressly  made  by  law,  or  the^  general 
or  special  rules  of  practice.  In  the  county  of  Kings  all 
such  applications  shall  be  made  at  the  Special  Term  for  the  hear- 
ing of  motions.  Any  order  or  judgment  granted  in  violation  of 
this  provision  shall  be  vacated  by  the  Special  Term,  at  which  the 
application  should  have  been  made,  or  by  the  Appellate  Division 
of  the  Supreme  Court;  and  no  order  or  judgment  granted  in 
violation  of  this  rule  shall  be  entered  by  the  clerk. 

R«]e  2B7.  Orders  granted  on  petltlonn,  content*  may  be 
docketed. 

Orders  granted  on  petitions,  or  relating  thereto,  shall  refer  to 
such  petitions  by  the  names  arid  descriptions  of  the  petitioners 
and  the  date  of  the  petitions,  if  the  same  be  dated,  without  re- 
citing or  setting  forth  the  tenor  or  substance  thereof  unneces- 
sarily. Any  order  or  judgment  directing  the  payment  of  money, 
or  affecting  the  title  to  property,  if  founded  on  petition,  where 
no  ci>mplaiut  is  filed,  may,  at  the  request  of  any  party  interested, 
be  enrolled  and  docketed,  as  other  judgments. 

Rale  28.     InfinestHy  fvhen  taken* 

(Repealed  Apr.  1,  1910,  in  effect  Sept.  1,  1910.) 

Rale  29.  Opening:  of  conimel;  examination  of  witnesses 
aad  sammlny  up. 

In  the  trial  of  civil  causes,  unless  the  justice  presiding  or  the 
reff*ree  shall  otherwise  direct,  .each  party  shall  open  his  case 
bpfore  anj-  evidence  is  introduced,  and,  except  by  special  per- 
mission of  the  court,  no  other  opening  by  either  parly  shall  there- 
after be  permitted. 

On  the  trial  of  issues  of  fact,  one  counsel  only  on  each  sido 
shall  examine  or  cross-examine  a  witness,  who  shall  not  repeat 
the  answer  or  answers  of  such  witness  at  the  time  he  shall  be 
undt-r  examination.  One  counsel  only  on  each  side  sliall  sum  up 
thf  cause,  and  he  shall  not  tjccupy  more  than  one  hour,  and 
the  testimony,  if  taken  down  in  writing,  shall  be  written  by  some 
pervon  other  than  the  examining  counsel;  but  the  judge  who  holds 
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the   court  may   otherwise  order,   or  dispense  with  this  require- 
ment. 

While  addressingr  the  court,  examining:  witnesses  or  summing 
up,  eouusel  shall  stand.  (Amended  Apr.  1,  1910,  in  effect  Sept. 
1,  1910.) 

Rule  30.  Non-ault  before  referee  |  referee's  report  | 
teHtlmony  in  references  other  than  for  trial  of  issues )  ex- 
ceptionsy  ^vhen  filed. 

On  a  hearing  before  a  referee  or  referees,  the  plaintiff  may 
submit  to  a  non-suit  or  dismissal  of  bis  complaint,  or  may  be 
non-suited,  or  his  complaint  may  be  dismisse*!,  in  like  manner 
as  upon  a  trial,  at  any  time  before  the  cause  has  been  finally 
submitted  to  a  referee  or  the  referees  for  their  decision;  in 
which  case  the  referee  or  referees  shall  report  acoordinp  to  the 
fact,  and  judgment  may  thereupon  be  perfected  by  the  defendant. 

In  references  other  than  for  the  trial  of  the  issues  in  an  action, 
or  for  computing  the  amount  due  in  foreclosure  cases,  the  testi- 
mony of  the  witnesses  shall  be  signed  by  them;  the  report  of 
the  referee  shall  be  filed  with  the  testimony,  and  a  note  of  the 
day  of  the  filing  shall  be  entered  by  the  clerk  in  the  proper 
book,  under  the  title  of  the  cause' or  proceeding.  At  any  time 
after  the  report  is  filed  either  party  may  bring  on  the  acti(m  or 
proceeding  at  Special  Term  on  notice  to  the  parties  interested 
therein.     (Amended  Apr.  1,  1910,  in  effect  Sept.  1,  1910.) 

Rule  31.  Motion  for  new  trials  tvhere  maclei  case  or 
exceptions,  ^vlien  necessary. 

When  an  order  grants  or  refuses  a  new  trial,  except  on  the 
exceptions  taken  during  the  trial,  it  shall  specify  the  grounds 
upon  which  tlie  motion  was  mad-e  and  the  ground  or  grounds  upon 
which  it  was  granted.  In  all  actions  where  either  party  is 
entitled  to  have  an  issue  or  issties  of  fact  settled  for  trial  by 
a  jury,  either  as  a  matter  of  right  or  by  leave  of  the  court  if 
either  party  desires  such  a  trial,  the  party  must  within  twenty 
days  after  issue  joined,  give  notice  of  motion  that  all  the  issues 
or  one  or  more  specific  issues  be  so  tried.  If  such  motion  is  not 
made  within  such  time,  the  right  to  a  trial  by  jury  is  waived. 
With  the  notice  of  motion  shall  be  served  a  copy  of  the  <iuestions 
of  fact  proposed  to  be  submitted  to  the  jury  for  trial,  in  proper 
form  to  be  incorporated  in  the  order;  and  the  court  or  judge  may 
settle  the  issues,  or  may  refer  it  to  a  referee  to  settle  them. 
Such  issues  must  be  settled  in  the  form  prescribed  in  sectious 
82a  and  1)70  of  the  Code  of  Civil  Trocedure. 

When  any  specific  question  of  fact  involved  in  an  action  or 
any  question  of  fact  not  put  in  issue,  is  ordered  to  be  tried  by 
a  jury,  as  a  substitute  for  a  feigned  issue,  and  has  been  tried* 
or  a  reference  other  than  of  the  whole  issue  has  been  ordered 
under  the  Code,  and  a  trial  had,  if  either  party  shall  desire 
to  appb'  for  a  new  trial,  on  the  ground  of  any  error  of  the 
^udge  or  referee,  or  on  the  ground  that  the  verdict  or  report 
IS  against  evidence  (except  when  the  judge  directs  such  motion 
to  be  made  upon  his  minutes  at  the  same  term  of  the  court  at 
whii'h  the  issues  are  tried),  a  case  or  exceptions  shall  be  made, 
or  a  case  containing  exceptions,  as  may  be  required:  which  case 
or  exceptions  must  be  served  and  settled  in  the  manner  pre- 
scribed   by    the    rules    of    court    for    the    settlement    of    cases 
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and  exceptions  in  other  cases.  Such  motions  must  be  made,  in 
the  first  instance,  at  Special  Term.  (Amended  Apr.  1,  1910, 
in  eflfect  Sept.  1,  1910.) 

Rule  32.  Cases,  exceptlonsy  ^prhen  served i  amendments; 
■ettlemettt,  ete. 

Whenever  it  shall  be  necessary  to  make  a  case,  or  a  case  and 
eiceplionn,  or  a  case  containing  exceptions,  the  same  shall  be 
made,  and  a  copy  thereof  served  on  the  opposite  party  within 
the  following  times: 

If  the  trial  was  before  the  court  or  referee,  including  trials 
by  a  jury  of  one  or  more  specific  questions  of  fact  in  an  action 
triable  by  the  court,  within  thirty  days  after  service  of  a  copy 
of  the  decision  or  report  and  of  written  notice  of  the  entry  of 
the  judgment  thereon. 

In  the  Surrogate's  Court,  within  thirty  days  after  service  of  a 
copy  of  the  decree  or  order  and  notice  of  the  entry  thereof. 

If  the  trial  were. before  a  jury  within  thirty  days  after  notice 
of  the  decision  of  a  motion  for  a  new  trial,  if  such  motion  be 
made  and  be  not  decided  at  the  time  of  the  trial,  or  within  thirty 
days  after  service  of  a  copy  of  the  judgment  and  notice  of  its 
entry. 

The  party  served  may,  within  ten  days  thereafter,  propose 
amendments  thereto,  and  serve  a  copy  on  the  party  proposing  a 
ease  or  exceptions,  who  may  then,  within  four  days  thereafter, 
genre  the  opposite  party  with  a  notice  that  the  case  or  exceptions 
with  the  proposed  amendments  will  be  submitted  for  settlement 
at  a  time  and  place  to  be  specified  in  the  notice,  to  the  judge  or 
referee  before  whom  the  cause  was  tried. 

Whenever  amendments  are  proposed  to  a  case  or  exceptions, 
the  party  proposing  such  case  or  exceptions  shall,  before  sub- 
mitting the  same  to  the  judge  or  referee  for  settlement,  mark 
upon  the  several  amendments  his  allowance  or  disallowance 
thereof,  and  shall  also  plainly  mark  thereon  and  upon  the 
stenographer's  minutes  the  parts  to  which  the  proposed  anietid- 
ments  are  applicable,  together  with  the  nnmber  of  the  anieud- 
ment.  If  the  party  proposing  the  amendments  claims  that  the 
case  should  be  made  to  conform  to  the  minutes  of  the  stenog- 
rapher he  mnst  refer  at  the  end  of  each  am(»ndment  to  the  proper 
page  of  such  minutes.  The  judge  or  referee  shall  thereupon 
CTfrrect  and  settle  the  case.  The  time  for  settling  the  case  must 
be  specified  in  the  notice,  and  it  shall  not  be  less  than  four  nor 
more  than  ten  daj^s  after  the  service  of  such  notice.  The?  Hues 
of  the  ca«e  shall  be  so  numbered  that  each  copy  shall  correspond. 
The  surrogate,  on  appeal  from  his  court,  may  by  order  allow 
further  time  for  the  doing  of  any  of  the  acts  above  provided  to 
be  done  on  such  appeals. 

Cai^es  reserved  for  argument  and  special  verdicts  shall  be 
settled  in  the  same  manner.  The  parties  may  agree  on  the  facts 
proven  to  be  inserted  in  the  case,  instead  of  the  testimony  on  the 
approval  of  the  judge. 

So  order  extending  the  time  to  serve  a  case,  or  a  case  contain- 
ing exc-**ptions,  or  the  time  within  which  amendments  thereto 
may  be  served,  shall  be  made  unless  the  party  applying  for  such 
order  serve  a  notice  of  two  days  upon  the  adverse  parties  of  his 
mtention  to  apply  therefor,  stating  the  time  and  place  for  making 
such  application.     CAs  ajnended  October  24,  1899.) 
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Rale  33.     Failure  to  make  a  case. 

If  tho  party  shall  omit  to  make  a  case  within  the  timo  above 
limited,  lie  shall  be  deemed  to  have  waived  his  vipht  thereto: 
and  when  a  case  is  made,  and  the  parties;  shall  urn  it,  within  tlic 
several  times  above  limited,  the  one  party  to  propose  amend- 
ments, and  the  other  to  notify  an  appearance  before  the  judge, 
or  referee,  they  shall  respectively  be  deemed,  the  former  to  hare 
agreed  to  the  ease  as  proposed,  and  the  latter  to  have  agreed  to 
the  amendmentij  as  proposed. 

Rule  34.  Cane  and  bill  off  exceptional  contentui  resettle^ 
ment;  prtntinar  exblblts. 

A  bill  of  exceptions  shall  contain  only  so  much  of  tlie  evidence 
as  may  be  necessary  to  present  the  questions  of  law  upon  whltrh 
exceptions  were  taken  on  the  trial;  and  it  shall  be  the  duty  of 
the  judge  upon  settlements  to  strike  out  all  the  evidence  and  other 
matters  which  shall  have  been  unnecessarily  inserted. 

A  case  or  exceptions  shall  not  contain  the  evidence  in  haec 
verba,  or  by  question  and  answer,  unless  ordered  by  the  jud^e 
or  referee  by  or  before  whom  the  same  shall  be  settled.  But 
the  facts  of  the  case,  together  with  the  rulings  on  tin?  trial,  shall 
be  stated  in  a  narrative  form,  except  that  where  it  is  claimed 
by  either  party  that  any  particular  testimony  should  be  given 
in  hacc  verba,  the  judge  or  referee  who  settles  the  case  shuU 
determine  whether  or  not  a  proper  presentation  of  the  case  for 
review  requires  such  portion  of  the  evidence  to  be  so  stated  in 
haec  verba,  whereupon  the  case  shall  be  made  accordingly. 
With  the  proposed  case  the  appellant  may  serve  his  stipulation 
that  he  desires  to  review  only  the  conclusion  of  the  jury,  court 
or  referee  upon  certain  specitied  questions  of  fact;  in  which  case 
the  case  as  settled  shall  contain  all  the  evidence  bearing  upon 
such  quest i(»ns  of  fact  and  so  much  of  the  evidence  as  may 
be  necessary  to  present  the  questions  of  law  raised  by  excep- 
tions taken  at  the  trial;  and  it  shall  be  the  duty  of  the  judj^c 
or  referee  settling  the  case  to  strike  out  all  other  evidence  and 
to  certify  that  all  the  evidence  relating  to  the  questions  of  fact 
which  the  appellant  desires  to  raise  has  been  included  in  the  case 
as  settled;  and  upon  appeal  the  Appellate  Division  shall  not 
review  any  question  of  fact  not  specified  in  such  stipulation. 

If  any  case  or  bill  of  exceptions  does  not  conform  to  this  rule, 
the  court  before  which  the  same  shall  be  brought  for  review 
may  order  the  same  back  for  resettlement. 

Exhibits  shall  not  be  printed  at  length  unless  the  judge  or 
referee  so  direct. 

When,  upon  non-enumerated  motions,  voluminous  documents 
have  been  used  which  are  material  only  as  to  the  fact  of  their 
existen<e,  or  as  to  a  small  part  of  their  contents,  the  parties 
may.  by  stipulation,  or  the  court  or  judge  below  may,  uiwin 
notice,  settle  a  statement  respecting  the  same,  or  the  parts 
thereof  to  be  returned  upon  the  apjieal  from  the  order,  to  he 
used  in  place  of  the  original  documents.  (Amended  Apr.  1,  1J)10. 
in  effect  Sept.  1,  1910.) 

Rale  35.     Cnfte  to  be  Mlnrned;  nerTlee  of  copy. 

(Repealed  Apr.  1,  1010,  in  effect  Sept.  1,  1010.) 
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GENERAL  RULES  OF  PRACTICE.     Rules  36,  37 

R«le  36.  IVeicleci  to  brinir  imRuc  of  fact  to  trial;  causes 
where   defendant  is  under  arrest  preferred. 

Whenever  an  issue  of  fact,  in  any  action  pending  in  any  court 
has  been  joined,  and  the  plnintiflf  therein  shall  fail  to  bring  the 
same  to  trial  according  to  the  course  and  practice  of  the  court, 
the  defendant,  at  any  time  after  younger  issues  shall  have  been 
trit»d  in  their  regular  order,  may  move  at  Special  Term  for  the 
dismissal  of  the  complaint  with  costs. 

If  it  be  made  to  appear  to  the  court  that  the  neglect  of  the 
plaintiff  to  bring  the  action  to  trial  has  not  been  unreasonable, 
the  court  may  permit  the  plaintiff,  on  such  terms  as  may  be 
just,  to  bring  the  said  action  to  trial  at  a  future  term. 

Whenever  in  any  action  an  issue  shall  have  been  joined,  if  the 
defendant  be  imprisoned  under  an  order  of  arrest,  in  the  action, 
or  if  the  property  of  the  defendant  be  held  under  attachment. 
the  trial  of  the  action  shall  be  preferred.  Every  cause  placed 
upon  the  calendar  of  the  Trial  Term  or  Special  Term  for  the 
trial  of  equity  cases  shall  be  moved  for  argument  or  trial  when 
retched  in  its  order,  and  shall  not  be  reserved  or  put  over  except 
by  the  consent  of  the  court  uuless  otherwise  permitted  by  special 
mle;  and,  if  passed  without  being  so  reserved  or  put  over,  it 
shall  be  entered  on  all  subsequent  calendars  as  of  date  when 
pa.<u«ed,  and  no  term  fee  shall  be  taxed  thereon  for  any  subse- 
quent term.     (As  amended  October  24,  1899.) 

Rule  37.  Xotice  for  arfrnmcnt  and  of  motions;  order  to 
lAioiiv  eanse^  vrhere  returnable;  elTect  of  order  utaytnig  jtro* 
eeedisflra  -vrhen  made  Tvlthln  ten  days  of  Trial  Term; 
irreirnlsirlties  to  be  stated  |  Judgment  by  default  In 
divorce  e«ae«* 

All  qaestions  for  argument,  and  all  motions  made  at  Special 
or  Trial  Terms  shall  be  brought  before  the  court  on  notice,  of 
not  less  than  eight  days,  unless  a  shorter  time  is  prescribed  by 
a  judge  or  court,  under  section  780  of  the  Code,  by  au  order 
to  show  canse,  except  that  where  the  attorneys  for  the  respective 
parties  reside  or  have  their  offices  in  the  same  city  or  village, 
such  notice  may  be  a  notice  of  five  days;  if  the  opposite  party 
riial]  not  appear  to  oppose,  the  party  making  the  motion  shall 
be  entitled  to  the  order  or  judgment  moved  for.  on  proof  of 
due  service  of  the  notice  or  order  and  papers  required  to  be 
Bcrred  by  him,  unless  the  court  shall  otherwise  direct.  If  the 
party  making  the  motion  shall  not  appear,  the  court  shall  deny 
the  motion  on  the  filing  of  the  copy,  notice  of  motion,  or  order  to 
show  cause. 

8ach  order  to  show  cause  shall  in  no  case  be  granted  unless 
a  special  and  sufficient  reason  for  requiring  a  shorter  notice 
than  eif?ht  days  shall  be  stated  in  the  papers  presented,  nor  unless 
in  a  case  where  the  attorneys  for  the  respective  parties  reside  (»r 
bare  their  offices  in  the  same  city  or  village,  a  special  and  suf- 
ficient reason  for  requiring  a  shorter  notice  than  five  days  shall 
be  stated  in  the  papers  presented,  and  the  party  shall,  in  his 
affidarit,  state  the  present  condition  of  the  action,  and  whether 
at  is«ne,  and,  if  not  yet  tried,  the  time  appointed  for  holding 
tb^  next  Special  or  Trial  Term  where  the  action  is  triable.  An 
order  to  show  canse  shall  also  (except  in  the  first  judicial  dis- 
tricts be  returnable  only  before  the  judge  who  grants  it,  or  at  a 
Special  Term  appointed  to  be  held  in  the  district  in  which  the 
action  is  triable. 
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Rule  3S  CIKNEUAL  Ul'LKS  OF  PUACTICE. 

No  order,  except  in  the  first  judicial  district,  serrod  after  the 
action  shall  have  been  noticed  for  trial,  if  nerved  within  ten 
days  of  the  Trial  T»'rm,  shall  have  the  effect  to  stay  the  pro- 
ceedings in  the  action,  unless  made  at  the  term  where  such 
action  is  to  be  tried,  or  by  the  judge  who  is  appointed  or  is  to 
hold  such  Trial  Term,  or  unless  such  stay  is  contained  In  nn 
order  to  show  cause  returnable  on  the  first  day  of  such  term,  in 
whi<*h  <'ase  it  shall  not  operate  to  prevent  tne  subpopnaing  of 
witnesses  or  placing?  the  cause  on  the  calendar, 

When  the  motion  is  for  irre;:ularity,  the  notice  or  order  shall 
specify  the  irregularity  complained  of. 

This  rule,  so  far  as  it  permits  a  judgment  by  default,  or  hy 
the  consent  of  the  adverse  party,  shall  not  extend  to  an  actioa 
for  a   divorce,   or  limited   separation,   or  to  annul   a  marriaxe. 

In  the  first  judicial  district,  all  motions  must  be  noticed  to 
be  heard  at  nn<l  all  orders  to  show  cause  must  be  returnable 
at  the  Special  Term  for  hearing  of  litigated  motions,  except  in 
cases  where  the  special  rules  of  the  first  judicial  district  shall 
require  such  motion  to  be  made  at  some  other  term  of  the  court. 

If  a  notice  of  motion  is  served  ten  days  before  the  returu 
day  thereof,  it  may,  immediately  after  the  prayer  for  relief  and 
before  the  signature,  contain  the  following  statement:  "Answer- 
ing affidavits  must  be  served  five  days  before  the  return  day,'*  iu 
which  case  answering  affidavits,  in  onler  to  be  used  uptm  the 
motion,  must  be  so  served.  The  moving  [»arty,  upon  receivmg  .such 
answering  affidavits,  may  serve  affidavits  in  repb'  at  least  two 
days  before  the  hearing.  Such  replying  affidavits  shall  be  lim- 
ited strictly  to  matters  in  reply.  Affidavits  in  answer  and  reply 
cannot  be  read  upon  the  motion  if  not  so  served,  unless  the 
court  in  its  discretion,  for  good  cause  shown,  may  otherwise 
order.     (Amended  Apr.  1.  1010,  in  eflfect  Sept.  1,  1910.) 

Rnle  ftA.  Ennmerntcd  motlonN;  non-cnnmerated  motions^ 
Ti'lint  are;  contented  motlonM,  when  not  heard  at  circuit. 

Enumerated  motions  are  motions  arising  on  special  verdict, 
issues  of  law,  cases,  exceptions,  appeals  from  judgments  sustain- 
iug  or  overruling  demurrers,  appeals  from  judgment  or  order 
granting  or  refusing  a  new  trial  in  an  inferior  ccuirt,  appeals  by- 
virtue  of  sectirms  VMO  and  1341)  of  the  Code,  agreed  cases  suh- 
mltted  under  section  1271)  of  the  ('ode,  and  appeals  from  final 
orders  and  decrees  of  Snrr(»gatc's  Courts,  and  matters  provided 
for  by  sections  2nS.V2(>l)0  and  21.'J8  of  the  Code. 

Non-enumerated  moticms  include  all  other  questions  submitted 
to  the  court,  and  shall  be  heard  at  Special  Term  except  wheu 
otherwise  directed  by  law. 

Contested  niotions  shall  not  be  noticed  or  brought  to  a  hearing 
at  any  Special  Term  held  at  the  same  time  and  place  with  a 
Trial  Term,  except  in  actions  upon  the  calendar  for  trial  at  such 
term,  and  in  which  the  hearing  of  the  motion  is  necessary  to 
the  disposal  of  the  cause  unless  otherwise  ordered  by  the  Justice 
holding  the  court:  and  except,  alsn,  that  in  counties  in  which  no 
Special  Term  distimt  fn»m  a  Trial  Term  is  appointed  to  be  held, 
motions  in  actirms  triable  in  any  such  county  may  be  noticed 
and  brought  on  at  the  time  of  holding  the  Trial  and  special  Term 
in  the  county  in  which  such  actions  are  triable. 
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GENERAL  RULES  OF  PRACTICE.     Rules  39,40 

R«]e  39.  NotcM  of  iHHue,  T«'hen  to  be  flledf  separate  cal- 
•adar  for  non-eaamerated  motloas,  preferred  canes)  cases 
mot  reserved  $  ^ivUea  passed,  place  on  sabseqaent  calendars. 

At  the  first  term  of  the  Appellate  Division  of  the  Supreme 
C<»nrt  in  each  department,  and  at  such  other  times  an  the  court 
shall  from  time  to  time  direct,  the  clerk  shall  make  up  a  calendar 
which  shall  conRist  of  cases  pending  and  undisposed  of  as  follows: 

Notes  of  issue  for  the  Appellate  Division  shall  be  tiled  eight 
daj«  lx»ft>re  the  commencement  of  the  court  at  which  the  cause 
may  be  noticed.  The  clerk  shall  prepare  a  calendar  for  the 
Appellate  I>ivision  and,  except  in  the  first  department,  cause 
the  same  to  be  printed  for  each  of  the  Justices  holding  the  court. 
ApiM'als  shall  be  placed  on  the  calendar,  according  to  the  date  of 
the  service  of  the  notice  of  appeal;  and  all  subsequent  enumerated 
appeals  in  the  same  cause  shall  be  put  on  the  calendar  as  of  the 
dale  of  the  first  appeal;  and  other  cases  as  of  the  time  when 
the  question  to  be  reviewed  arose.  Appeals  in  non-enumerated 
motions  shall  also  be  placed  upon  a  separate  calendar.  Cases 
entitled  to  preference  shall  be  placed  separately  on  the  calendar. 

The  Appellate  Division  of  each  department  shall  adopt  rules 
reflating  the  hearing  of  causes  and  of  calendar  practice  in  such 
department  not  inconsistent  with  the  Code  of  Civil  Procedure, 

Jndyrnient  of  reversal  by  default  will  not  be  allowed.  Where 
the  cause  is  called  in  its  order  on  the  calendar,  if  the  appellant 
fails  to  appear  and  furnish  the  court  with  the  papers  required, 
and  arjerue  or  submit  his  cause,  judgment  of  affirmance  by 
defaalt  will  b«  ordered  on  motion  of  the  respondent.  If  the  appel- 
lant only  appears  he  may  either  argue  or  submit  the  case.  If 
neither  party  appears,  the  case  will  be  passed  and  placed  at  the 
foot  of  the  calendar.  When  any  cause  shall  be  twice  passed,  the 
clerk  shall  enter  an  order  of  course  dismissing  the  appeal  or  the 
procee<liu^s,  or  denying  the  motion  for  a  new  trial  —  but  the 
court  may,  upon  motion,  vacate  the  order  and  restore  the  cause. 

Rale  40.  Envmerated  motions  |  vrbat  papers  to  be  fnr- 
mlshed,  and  by  trbom;   points    to   contain   a   statement   of 


The  papers  to  be  furnished  on  enumerated  motions  at  Special 
Term  shall  be  a  copy  of  the  pleadings,  when  the  question  arises 
on  the  pleadings,  or  any  part  thereof,  a  copy  of  the  special  ver- 
dict, return  or  other  papers  on  which  the  question  arises.  The 
party  whose  duty  it  is  to  furnish  the  papers  shall  serve  a  copy 
on  the  opposite  party,  except  upon  the  trial  of  issues  of  law,  at 
least  five  days  before  the  time  for  which  the  matter  may  be 
noticed  for  argument.  If  the  party  whose  duty  it  is  to  furnish 
the  papers  shall  neglect  to  do  so,  the  opposite  party  shall  be 
entitled  to  move,  on  affidavit  and  on  four  days'  notice  of  motion 
that  the  cause  be  struck  from  the  calendar  (whichever  party  may 
have  noticed  it  for  argument),  and  that  the  judgment  be  ren- 
dered in  his  favor. 

The  papers  shall  be  furnished  by  the  plaintiff  when  the  ques- 
tion arises  on  special  verdict,  and  by  the  party  demurring  on  the 
trial  of  issues  of  law,  and  in  all  other  cases  by  the  party  making 
the  motion.  Each  party  shall  prefix  to  his  points  a  concise  state- 
ment of  the  facts  of  the  case,  with  rpference  to  the  folios;  and  if 
such  statement  is  not  furnished,  no  discussion  of  the  facts  by  the 
partv  omitting  such  statement  will  be  permitted.  (As  amended 
October  24,  1889.)  ^^ 


Rule  41  GENERAL  RULES  OF  PRACTICE. 

llnle  41.  Papers  to  be  farnlMlied,  oa  appeal,  by  appel- 
lant; printed  copleM  of  case  and  polatai  appeals  from  noa- 
cauiueruted  uiotlona. 

In  all  cases  to  be  heard  in  the  Appellate  Division,  ^cept 
apiieals  from  ^on-euumeruted  motions,  uie  papers  shall  be  "fur- 
nishid  by  the  appellant  or  the  moving  party,  and  m  oases  agreed 
upon,  under  section  1279  of  the  Code,  by  the  plaintiff. 

The  party  whose  duty  it  is  to  furuisli  the  papers  shall  cause 
a  printed  copy  of  the  requisite  papers  to  be  filed  in  the  office 
of  the  clerk  of  the  Appellate  Division  within  twenty  days  after 
an  appeal  has  been  taken,  or  the  order  made  for  the  hearing 
of  a  cause  therein,  or  the  agreed  case  filed  in  the  clerk's  office 
pnrsuant  to  section  1270  of  the  Code;  but  if  it  shall  be  neces- 
sary to  make  a  case  or  case  and  exceptions  after  the  appeal  has 
been  taken  or  the  order  made  for  the  hearing  in  the  Appellate 
l>ivi^ion,  the  printed  papers,  inchiding  the  case  as  settled  and 
signed  by  the  judge  before  whom  the  case  was  tried,  shall  be 
TiUmI  within  twenty  days  after  the  settlement  of  the  case;  and 
thti  party  whose  duty  it  is  to  furnish  the  papers  shall  serve 
within  siiid  twenty  days  upon  his  adversary  three  printed  copies 
of  such  papers. 

Suih  papers  shall  consist  of  a  notice  of  appeal,  if  an  appeal 
has  been  taken;  a  copy  of  the  judgment-roll,  or  the  decri»o  in 
the  <ourt  below,  an<l  the  papers  npon  which  it  was  entered;  if 
no  judgment  was  entcri'd,  the  pleadings,  minutes  of  trial,  and 
the  onler  sending  the  case  to  the  Appellate  Division  or  the  order 
appealed  from,  or  the  papers  required  by  section  1280  of  the 
Code  of  Civil  I*roredure.  To  these  papers  shall  be  attached 
the  case  or  case  and  exceptions  if  it  is  to  be  used  in  the  ApjK?!- 
late  Division.  All  the  foregoing  papers  shall  be  certified  by  the 
proper  clerk,  or  be  stipulated  by  the  parties  to  be  true  copies 
of  the  original.  Tht  n»  shall  be  prefixed  to  these  papers  a  state- 
ment sht>wing  the  time  of  the  beginning  of  the  action  or  spe- 
cial pro<M'eding.  and  of  the  servi<'e  of  the  respective  pleadings; 
tile  nnnios  of  the  original  parties  in  full;  and  any  change  in  the 
parties,  if  snoh  has  taken  place.  There  shall  be  added  to  them 
the  opinion  of  the  court  below,  or  an  allidavit  that  no  opinion 
was  given,  or,  if  given,  that  a  copy  could  not  be  procured.  The 
foregoing  papers  shall  constitute  the  record  in  the  Appellate 
I )i vision.  If  the  papers  shall  not  be  filed  and  served  as  herein 
provided  by  the  party  whose  duty  it  is  to  do  so,  his  opponent 
may  move  the  court  on  three  days*  mitice,  on  any  motion  day, 
fiu*  an  ord<'r  disi!iissing  the  appeal,  or  for  a  judgment  in  his 
favor,  as  the  case  uuiy  be. 

The  pafH'rs  in  all  appeals  from  jion-enurnerated  inotigns  shall 
consist  of  printed  copios  of  the  pai»crs  which  were  "used  in  the 
court  below,  and  are  specified  in  the  order,  certftied  hy  the 
proper  clerk,  or  stipulated  by  the  parties  to  be  true  copies  of 
tlu'  original,  and  of  the  whole  thereof.  There  shall  be  added 
to  them  the  opinion  of  the  court  below,  or  an  alfidavit  that  no 
opini<m  was  given,  or,  if  given,  that  a  copy  could  not  be  pro- 
cured. 

They  shall  be  filed  with  the  clerk  within  fifte<»n  days  after 
the  appeal  is  taken  and  at  the  same  time  the  appellant  shall 
serve   upon   his  adversary   three  print(»d   copies  thereof. 

If  the  appellant  fails  to  file  and  serve  the  papers  as  aforesaid, 
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GENERAL  RULES  OF  PRACTICE.     Rules  42,43- 

the  respondent  may  move,  on  any  motion  day,  upon  three  days' 
notice,  to  dismiss  the  appeal. 

If  the  judge  from  whose  order  the  appeal  is  taken  orders  that 
it  shali  not  be  necessary  to  insert  in  the  printed  papers  upon 
which  the  appeal  is  to  be  taken  such  exhibits  or  other  volumi- 
nous documents  as  are  not  necessary  for  a  consideration  of  the 
questions  raised  by  the  appeal,  the  clerk  shall  then  certify  that 
the  printed  papers  are  true  copies  of  the  originals  and  of  the 
whole  thereof  specified  in  the  order  except  those  omitted  Viy 
order  of  the  court.  (As  amended  Oct.  24,  1899,  and  Apr.  1,  1910, 
in  effect  Sept.  1,  1910.) 

Rale  42.  BriefM  and  pointii  to  be  exchanired  by  tbe 
parties. 

The  Appellate  Division  in  any  department  may  make  such  rules 
in  relation  to  the  exchange  of  briefs  and  the  delivery  of  papers 
and  briefs  to  the  justices  thereof  as  they  may  deem  expedient  in 
all  cas4»s,  whether  enumerated  or  non-enumerated. 

Rale  43.  CaHeii  and  point*  to  be  printed  and  Indexed; 
■■■iber  to  be  dllvered  to  the  court;  dtatlonff  from  olHclal 
reports* 

The  cases  and  points,  and  all  other  papers  furnished  in  the 
Appelhite  I>ivision  in  calendar  cases,  shall  be  printed  on  white 
writing  paper,  with  a  margin  on  the  outer  edge  of  the  leaf  not 
less  than  one  and  a  half  inch  wide.  The  printed  page,  exclusive 
of  any  marjdnal  note  or  reference,  shall  be  seven  inches  long 
and  three  and  a  half  inches  wide.  The  folio,  numbering  from 
the  comiuenceraent  to  the  end  of  the  papers,  shall  be  printed 
on  the  outer  margin  of  the  page. 

The  cases  aud  points  in  each  case  shall  bo  uniform  in  size 
and  in   the  tyiK'  of  this  rule. 

All  cases  cited  on  the  briefs  from  the  courts  of  this  state 
shall  be  cited  from  the  reports  of  the  official  reporters,  if  such 
ea.ses  shall  have  been  reported  in  full  in  the  official  reports. 

At  the  beginning  of  the  argument  of  any  appeal,  the  party 
whoi»e  duty  it  is  to  furnish  the  papers  shall  deliver  to  the  clerk 
thirteen  copies  thereof,  and  each  party  shall  deliver  to  the  clerk 
thirteen  copies  of  his  briefs  and  points.  The  clerk  shall  deliver 
one  copy  of  the  papers  and  briefs  to  each  justice,  two  to  the  offl- 
eial  reiHirter,  and  shall  transmit  one  to  the  librarian  of  the  State 
I^w  I^ibrary,  one  to  the  clerk  of  each  of  the  other  departments, 
and  ?hall  dispose  of  the  remainder  as  directed  by  the  court. 
The  ApiH?llate  Division  in  any  department  may  require  further 
copies  of  the  papers  and  briefs  to  be  delivered  in  their  disci'etion. 

The  printed  papers  on  appeal  shall  contain  an  index  in  the 
front  thereof.  The  index  of  the  exhibits  shall  concisely  indicate 
the  contents  or  nature  of  each  exhibit  and  the  folio  of  the  case 
at  which  it  is  admitted  in  evidence  and  at  which  it  is  printed 
in  the  record.  Said  index  shall  also  contain  a  reference  to  the 
folios  at  which  a  motion  for  a  dismissal  of  the  complaint  or 
the  direction  of  a  verdict  is  contained;  and  to  the  certificate  that 
the  case  contains  all  the  evidence.  At  the  top  of  each  page  of 
the  case  or  bill  of  exceptions  must  be  printed  the  name  of  the 
witness  then  testifying  and  of  the  party  calling  him,  and  indicat- 
ing whether  tbe  examination  is  direct,  cross  or  redirect.  Each 
affidarit  or  other  paper  printed  upon  an  appeal  from  an  order 
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shall  h0  preceded  by  a  description  thereof  that  must  specify 
on  whoso  behalf  it  was  read;  and  the  name  of  the  affiant  shall 
be  printed  at  the  top  of  each  page  containing  an  affidavit. 
On  an  appeal  from  an  order  granting  or  denying  a  motion  to 
strike  out  parts  of  a  pleading  as  irrelevant,  redundant  or  scanda- 
lous, or  to  make  a  pleading  more  definite  and  certain,  the  por- 
tion of  the  pleading  to  which  the  motion  relates  must  be  printed 
in  italics.  (Amended  Oct  24,  1905,  and  Apr.  1,  1910,  in  effect 
Sept.  1,  1910.) 

Rnle  44.  Non-ennmerated  motion*,  when  heard;  defaalt» 
how  taken. 

Non-enumerated  motions  in  the  Appellate  Division  and 
appeals  from  orders  will  be  heard  upon  such  days  as  are  des- 
ignated by  the  special  rule  of  the  Appellate  Division  in  each 
Department.         , 

If  a  non-enumerated  motion  noticed  to  be  heard  at  the  Appel- 
late Division  shall  not  be  made  upon  the  day  for  which  it  ia 
noticed,  the  party  attending  pursuant  to  notice  to  oppose  the 
same,  may,  at  the  close  of  tnat  order  of  business,  unless  the 
court  shall  otherwise  order,  take  an  order  against  the  party 
giving  the  notice,  denying  the  motion,  with  costs.  (Amended 
Apr.  1,  1910,  in  effect  Sept.  1,  1910.) 

Rule  46.     Additional  allowance. 

Applications  for  an  additional  allowance  can  only  be  made  to 
the  court  before  which  the  trial  is  had  or  the  judgment  rendered, 
and  shall  in  all  eases  be  made  before  final  costs  are  adjusted. 

Rule  40.  Motion  to  amend  JnAtlce'ii  return  on  appeal, 
when  to  be  noticed. 

On  appeal  from  a  justice's  judgment,  where  a  County  Court 
has  not  jurisdiction,  by  reason  of  relationship,  etc.,  a  notice  of 
motion  for  an  order  to  compel  the  justice  to  amend  his  return 
may  be  given  in  twenty  days  after  the  date  of  the  certificate  of 
the  county  judge,  and  not  after  that  time. 

Rnle  4T.    Conn«ely  time  allcwed. 

At  the  hearing  of  causes  in  the  Appellate  Division  or  at  Special 
Term,  not  more  than  one  counsel  shall  be  heard  on  each  side,  and 
then  not  mf>re  than  one  hour  eacli,  except  when  the  court  shall 
otherwise  order. 

On  appeals  from  orders  and  on  non-enumerated  motions,  but 
one  counsel,  on  each  side  shall  be  heard,  and  not  more  than  thirty 
mhiutes  each,   unless  the  court  shall  otherwise  order. 

The  Appellate  Division  in  any  department  may  make  such  fur- 
ther or  different  regulations  upon  these  subjects  as  it  may  deem 
proper. 

Rnle  48.  Stay  of  proceedlnflr«>  for  chancre  of  Tenne; 
afHdavltfl,  on  motion  to  change  venne. 

No  order  to  stay  proceedings  for  the  purpose  of  moving  to 
change  the  place  of  trial  shall  be  granted  unless  it  shall  appear 
from  the  papers  that  the  defendant  has  used  due  diligence  in 
preparing  thf  motion  for  the  earliest  practical  day  after  issue 
joined.     Such  order  shall  not  stay  the  plaintiff  from  taking  any 
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step,  except  snbpoenaing  witnesses  for  the  trial,  without  a  special 
clause  to  that  effect. 

On  motions  to  change  the  place  of  trial,  the  moving  pnrty 
sbali  state  the  nature  of  the  controversy  and  show  how  his 
witnesses  are  material,  and  the  grounds  of  his  belief  that  the 
testimony  of  such  witnesses  will  be  favorable  to  his  contention, 
and  shall  also  show  where  the  cause  of  action  arose,  and  such 
facts  shall  be  taken  into  consideration  by  the  court  in  fixing  the 
place  of  trial.     (Amended  Apr.  1,  1910.  in  effect  Sept.  1,  1910.) 

Rmle  40.     Guardians  ad  litem. 

No  person  shall  be  appointed  gnardian  ad  litem,  either  on  the 
application  of  the  infant  or  otherwise,  unless  he  be  the  general 
guardian  of  such  infant,  or  is  fully  competent  to  understand  and 
protect  the  rights  of  the  infant,  and  has  no  interest  adverse  to 
that  of  the  infant,  and  is  not  connected  in  business  with  the 
attorney  or  counsel  of  the  adverse  party.  And  no  person  shall  be 
appointed  snch  guardian  who  is  not  of  sufficient  ability  to  answer 
to  the  infant  for  any  damage  which  may  be  sustained  by  his 
negligenoe  or  misconduct  in  the  defense  or  prosecution  of  the 
suit,  and  such  ability  shall  be  shown  by  affidavit  stating  facts  in 
respect  thereto.  And  no  person  shall  be  appointed  guardian  ad 
litem  who  is  nominated  by  the  adverse  party. 

R«1e  80.  Guardian  ad  litem,  duties,  compensation  |  afll« 
davit  to  entitle  irnardlan  to  compensation. 

It  shall  be  the  duty  of  every  attorney  or  officer  of  the  court  to 
act  as  the  iruardian  of  any  infant  defendant,  in  any  suit  or  pro- 
ceeding against  him,  whenever  ai>pointed  for  that  purpose  by  an 
order  of  this  court.  And  it  shall  be  the  duty  of  such  guardian  to 
examine  into  the  circumstances  of  the  case,  so  far  as  to  enable 
him  to  make  the  proper  defense,  when  necessary  for  the  protec- 
tion of  the  rights  of  the  infant:  and  he  shall  bo  entitled  to  su<  h 
compensation  for  his  services  as  the  court  may  doom  reasonable. 
Bat  no  order  allowing  compensation  to  guardians  ad  litem  shall 
be  made,  except  upon  an  affidavit  to  Ih*  made  by  such  guardian, 
if  an  attorney  of  the  court,  or  if  the  guardian  be  not  an  attorney, 
then  an  affidavit  to  be  made  by  an  attorney  of  the  court  who  hns 
acti^  in  the  matter  in  behalf  of  such  guardian,  showing  that  he 
has  examined  into  the  circumstances  of  the  case,  and  has,  to  the 
best  of  his  ability,  made  himself  acquainted  with  the  rights  of 
his  ward,  and  that  such  guardian  has  taken  all  the  steps  neces- 
sary for  the  protection  of  such  rights,  to  the  best  of  his  knowl- 
edge, and  as  he  believes^  stating  what  has  been  done  by  him  for 
the  purpose  of  ascertainmg  the  rights  of  the  ward. 

Rale  SI*     Gaardlan^  bond  of,  before  receiving  property. 

No  gnardian  ad  litem  for  an  infant  party  shall  as  such  guardian 
receive  any  money  or  property  belonguig  to  such  infant,  or  which 
may  be  awarded  to  him  in  the  suit  (except  such  costs  and  ex- 
ppnses  as  may  be  allowed  by  the  court  Uy  the  guardian).  unh>ss 
h#»  has  given  an  undertaking  executed  by  a  surety  com- 
pany authorized  to  do  businesH  in  this  state,  in  double  the 
amount  of  such  money  or  property,  or  a  bond  secured  hj^  a  mort- 
gage on  improved  and  unincumbered  real  property. 
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Neither  shall  the  general  guardian  of  an  infant  receiving 
any  part  of  the  proceeds  of  a  sale  of  real  property  belonging 
to  an  infant  sold  under  a  decree,  judgment  or  order  of  the  court 
until  the  guardian  has  given  such  furtlier  security  for  the  faith- 
ful discharge  of  his  trust  as  the  court  may  direct.  In  case*  how- 
ever, such  proceeds  shall  exceed  the  sum  of  five  hundred  dollars 
the  court  shall  require  the  guardian  to  give  a  bond,  in  the  penalty 
of  double  the  amount  to  be  paid  to  the  guardian,  such  bond  to 
be  that  of  a  surety  company  authorized  to  do  business  in  thi» 
state  or  secured  by  mortgage  on  improved  and  unincumbered 
real  property  worth  the  amount  of  the  penalty  of  the  bond. 
(Amended  Apr.  1,  1910,  in  effect  Sept.  1,  1910.) 

Rule  62.     General  irnavdlan,  appointment  of. 

Except  in  cases  otherwise  provided  for  by  law,  for  the  purpose 
of  having  a  general  guardian  appointed,  the  infant,  if  of  the  age 
of  fourteen  years  or  upward,  or  some  relative  or  friend,  if  the 
infant  is  under  fourteen,  may  present  a  petition  to  the  court, 
stating  the  age  and  residence  of  the  infant,  and  the  name  and 
residence  of  the  person  proposed  or  nominated  as  guardian,  and 
the  relationship,  if  any,  which  said  person  bears  to  the  infant, 
and  the  nature,  situation  and  value  of  the  infant's  estate. 

Rale  53.     Afce   of   Infant  and   amonnt   of  property  to   be 
ascertained  by  conrt* 

TTpon  presenting  the  petition,  the  court  shall,  by  inspection  or 
otherwise,  ascertain  the  age  of  the  infant,  and  if  of  trie  ape  of 
fourteen  years  or  upward  shall  examine  him  as  to  his  voluntary 
nomination  of  a  suitable  and  proper  person  as  guardian:  if  under 
fourteen,  shall  ascertain  who  is  entitled  to  the  guardianship,  and 
shall  name  a  competent  and  proper  person  as  guardian.  The 
court  shall  also  ascertain  the  amoimt  of  the  personal  property, 
and  the  gross  amount  of  value  of  the  rents  and  profits  of  the  real 
estate  of  the  infant  during  his  minority,  and  shall  also  ascertain 
the  sufficiency  of  the  security  offered  by  the  guardian. 

Rnle  64.     Bond  of  a  ^reneral  arnardlan. 

The  security  to  be  given  by  the  general  guardian  of  an  infant 
shall  be  a  bond  in  the  jM'njilty  of  double  the  amount  of  the  per- 
sonal estate  of  his  ward  and  of  a  gross  amount  or  value  of  the 
rents  or  profits  of  the  real  estate  during  his  minority.  The  bond 
shall  be  executed  by  the  guardian,  together  with  at  least  two 
sufficient  sureties,  each  of  whom  shall  be  worth  the  amount  speci- 
fied in  the  penalty  of  the  bond  over  and  above  all  debts.  If, 
however,  the  total  amount  of  the  personal  estate  of  an  infant 
and  of  the  gross  amount  or  value  of  the  rents  or  profits  of  the 
real  estate  during  his  minority  shall  exceed  twenty-five  hundred 
dollars,  then  the  bond  must  be  the  bond  of  a  surety  company 
authorized  to  do  business  in  this  State,  or  the  general  giiarduin 
may  give  a  bond  secured  by  a  mortgage  on  improved  and  unia- 
cumbered  real  property  of  the  value  of  the  penalty  of  the  bond. 

The  court  in  its  discretion  may  vary  the  security  where  from 
special  circumstances  it  may  be  found  for  the  interest  of  the 
infant,  and  may  direct  the  princii»al  of  the  estate  and  any  part 
thereof  to  be  invested  in  the  stocks  of  the  state  of  New  liork 
or  of  the   United  States,  or  deposited  with  any  trust  company 
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which  shall  hftve  been  designated  ns  a  depository  for  such 
moneys,  or  invested  in  bond  and  mortgage  on  unincumbered 
and  iniproTcd  property  of  at  least  double  the  value  of  the  amount 
inves«tfd,  to  be  shown  to  the  satisfaction  of  the  court,  for  the 
benefit  of  the  infants,  and  that  the  interest  or  income  tlicreof 
only  be  received  liy  the  guardian.  (Amended  Apr.  1,  lUlO,  in 
eflfeet  Sept.  1,  1910.) 

Rvle  S5.  Sate  of  real  estate  of  infaniH,  lanaticn^  etc.; 
eoatents   of  petition. 

The  petition  in  proceedings  to  sell,  mortgage  or  lease  real 
estate  bolonging  to  an  infant  or  lunatic,  idiot  or  habitual  drunk- 
ard, shall  state,  besides  the  particular  grounds  for  a  sale,  mort- 
gage or  lease  of  the  property,  and  the  other  matters  required  by 
the  Code,  the  age  and  residence  of  the  infant  lunatic,  idiot  or 
habltaal  drunkard,  and  the  name  and  residence  of  the  person 
proposetl  as  a  special  guardian  or  committee,  the  relationship,  if 
any.  which  he  bears  to  the  infant,  lunatic,  idiot  or  habitual 
drunkard,  and  the  security  proposed  to  be  given;  and  also 
whether  any  previous  application  has  been  made,  and,  if  so,  the 
time  thereof,  and  what  disposition  was  made  of  the  same. 

Rale  SO.     Referee'*  report  on  petition  to  nell,  etc. 

The  referee  appointed  on  such  petition  must  report  as  to 
whether  a  sale,  mortgage  or  lease  of  the  premises  (or  any  and 
what  portion  thereof),  would  be  beneficial  to  the  infant,  lunatic, 
idiot  or  habitual  drunkard,  and  the  particular  reason  therefor, 
and  whether  the  infant,  lunatic,  idiot  or  hnbitnal  drunkard  is  in 
absolute  need  of  having  some  and  what  portion  of  the  proceeds 
of  such  sale,  mortgage  or  lease,  for  a  purpose  provided  in  section 
2348  of  the  Code,  in  addition  to  what  he  might  earn  by  his  own 
exertions:  and  such  referee  shall  also  ascertain  and  report  the 
value  of  the  pr(»perty  or  interest  to  be  disposed  of,  specifically,  as 
to  each  separate  lot  or  parcel,  and  whether  there  is  any  person 
entitled  to  dower  or  a  life  estate,  or  estate  ft»r  jears,  in  the 
premises,  and  the  terms  and  conditions  on  which  it  shonld  be 
sold 

And  the  referee's  report  shall  give  such  further  facts  as  are 
iier#»ssary  or  propter  on  the  application. 

The  facts  in  relation  to  the  value  of  the  property  or  interest 
to  l»e  di«iM»stHl  of  retniired  tti  be  asciTtained  and  reporttnl  upon 
by  the  referee  nnist  l>e  proven  on  sucli  reference  by  evidence  of 
at  least  two  disinterested  persons,  in  addition  to  that  of  the 
petitioner,  and  the  report  shall  not  refer  to  the  pctnion  or  any 
other  papers  for  a  statement  of  fact.  (As  amended  October  24, 
1899.) 

Rale  6T«     Bond  of  «peclal  flrnardlan. 

The  security  required  on  a  sale  of  the  real  estate  of  an  Infant 
shall  be  a  bond  of  the  guardian,  with  two  suttlcient  sureties,  in 
the  sum  of  double  the  value  of  the  premises,  including  the  in- 
terest  on  .such  value  during  the  minority  of  the  infant,  each  of 
which  sureties  shall  be  worth  the  penalty  of  the  bond  ovVr  and 
above  all  debts,  which  Inrnd  shall  )»e  duly  acknowledged  and 
a<-ct»mpaQied  with  atUdavits  of  justification  made  by  the  sureties. 
Ib  casie,  however,  the  value  of  the  preuiisvs  including  the  interest 
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on  such  value  during  the  minority  of  the  infant,  shall  exceed 
the  sum  of  five  hundred  dollars,  the  court  must  require  the 
juruardian  to  pive  a  bond  of  a  surety  company  authorized  to  do 
business  in  this  stato  or  a  lM»nd  secured  by  a  mortuaKe  on  im- 
proved and  unincumbered  real  property  of  the  value  of  the 
penalty  of  the  l)ond.  (Amended  Apr.  1,  1910,  in  effect  Sept.  1, 
1910.) 

Rnle  58.     Proceeds  of  sale  mnat  be  browht  into  covrtf 

CONtM. 

If  the  proceeds  of  the  sale  exceed  $500,  and  the  guardian  has 
not  given  security  by  mortgage  upon  real  estate,  he  shall  briugr 
the  proceeds  into  court,  or  invest  the  same  under  the  direction 
of  the  court,  for  the  use  of  the  infant;  and  the  guardian  shall 
only  be  entitled  to  receive  so  much  of  the  interest  or  income 
thereof,  from  time  to  time,  as  may  be  necessary  for  the  support 
and  maintenance  of  the  infant,  without  the  order  of  the  court. 
If  the  infant's  interest  in  the  property  does  not  exceed  $1,(X)0, 
the  whole  costs,  including  disbursements,  shall  not  exceed  twenty- 
five  dollars,  and  referee's  fees  not  exceeding  ten  dollars.  Where 
several  infants  are  interested  in  the  same  premises  as  tenants 
in  common,  the  application  in  behalf  of  all  shall  be  joined  in  the 
same  net ition,  although  they  may  have  several  general  guardians; 
and  there  shall  be  but  one  reference  to  ascertain  the  propriety 
of  a  sale  as  to  all,  and  bat  one  bill  of  costs  shall  be  allowed. 

Rale  69.  'When  proceeds  of  sale  to  be  paid  to  general 
Vaardlani  petition  therefor. 

No  money  arising  from  the  sale  of  the  real  estate  of  an  infant 
shall  be  paid  over  to  his  general  guardian,  except  so  mucU 
thereof,  or  of  the  interest  or  income,  from  time  to  time,  as  may 
be  necessary  for  his  support  or  maintenance,  unless  such  guardian 
shall  give  a  bond  in  the  penalty  of  double  the  amount  to  be 
I)aid  to  him  with  sufficient  surety  to  be  approved  by  the  conrt- 
In  case,  however,  such  money  shall  exceed  the  sum  of  five  hun- 
dred dollars  the  court  must  require  the  guardian  to  give  a  bond 
of  a  surety  company  authorized  to  do  business  in  this  state  or  a 
hoiul  wcured  by  a  mortgage  on  improved  and  unincumbered  real 
property  of  a  value  of  the  penalty  of  the  bond. 

No  order  shall  be  made  for  the  payment  of  any  such  moneys 
to  any  person,  except  upim  petition,  accompanied  by  a  certified 
copy  of  the  tu-der,  in  pursuance  of  which  the  money  was  brought 
into  court,  together  with  a  statement  of  the  county  treasurer^ 
city  chamberlain,  or  other  depository  of  the  money,  showing  th«? 
present  state  and  amcmnt  of  the  fund,  separating  the  principal 
and  interest,  and  showing  the  amount  of  each;  and  the  court 
mnv  take  such  proof  of  the  truth  of  the  matters  statetl  in  the 
petition  as  shall  be  deemed  proper,  or  may  refer  the  same  to 
a  suitable  referee  to  take  proof  and  report  thereon.  (Amended 
Apr.  1,  1010,  in  effect  Sept.  1,  1910.) 

Rnle  60.  Reference  on  failnre  to  answer  on  mortflraare 
foreclosure;  Judarment. 

If,  in  an  action  to  foreclose  a  mortgage,  the  defendant  fails  to 
answer  within  the  time  alhiwed  for  that  purimso,  or  the  right  of 
the  plaintiff,  as  stated  in  the  complaint,  is  admitted  by  the 
answer,   the   plaintiff   may   have   an   order   referring   it   to   some 
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suitable  person  as  referee,  to  compute  the  iimouiit  due  to  the 
plaintiff,  and  to  such  of  the  defendants  as  are  prior  incum- 
bran<*ers  of  the  mortgaged  premises,  and  to  examine  and  report 
whether  the  mortgaged  premises  can  be  sold  in  parcels,  if  the 
whole  amount  secured  by  the  mortgage  has  not  become  due. 
If  the  defendant  is  an  infant,  and  has  put  in  a  general  answer 
by  his  guardian,  or  if  any  of  the  defendants  are  absentees  the 
order  of  reference  shall  also  direct  the  person  to  whom  it  is 
referred  to  take  proof  of  the  facts  and  circumstances  stated  in 
the  complaint,  and  to  examine  the  plaintiff  or  his  agent,  on 
oath,  as  to  any  payments  which  have  been  made,  and  to  com- 
pute the  amount  duo  on  the  mortgage,  preparatory  to  the  ap- 
plication for  judgment  of  foreclosure  and  sale. 

When  no  answer  is  put  in  by  the  defendant,  within  the  time 
allowed  for  that  purpose,  or  any  answer  denying  any  material 
ftots  of  the  complaint,  the  plaintiff,  after  the  cause  is  in  readi- 
ness for  trial,  as  to  all  the  defendants,  may  apply  for  judgment, 
at  any  Special  Term,  upon  due  notice  to  such  of  tho  defendants 
as  haTo  appeared  in  the  action,  and  without  putting  the  cause 
on  the  calendar. 

The  plaintiff,  in  such  case,  when  he  moves  for  judgment,  must 
^how.  by  affidavit  or  otherwise,  whether  any  of  the  defendants 
who  have  n<»t  apneared  are  absentees;  and.  if  so,  he  must  produce 
the  report  a»<  to  the  proof  of  the  facts  and  circumstances  stated 
in  the  complaint,  and  of  the  examination  of  the  plaintiff  or  his 
a?reiit,  on  oath,  as  to  any  payments  which  have  been  npide.  And 
in  all  foreclosure  cases  the  plaintiff,  when  he  moves  for  judg- 
nii-nt,  must  show  by  affidavit,  or  by  the  certificate  of  the  clerk 
of  the  county  in  which  the  mortgaged  premises  are  situated, 
that  a  nrrtice  of  the  pendency  of  the  action,  containing  the  names 
of  the  parties  thereto,  the  object  of  the  action,  and  a  description 
of  the  property  in  that  county  affected  thereby,  the  date  of  the 
mort  cage,  and  the  parties  thereto,  and  the  time  and  pi  a  or  of 
recording  the  same,  has  been  filed  at  least  twenty  days  before 
swh  application  for  judgment,  and  at  or  after  the  time  of  filiiig 
of  the  complaint,  as  required  by  law. 

Rule  61.  Jnclgrinent  for  sale  on  forecloRnre,  irhat  to  con- 
tain; dispoiiition  of  aurpliui  money;  referee. 

In  every  judgment  for  the  sale  of  mortgaged  premises,  the 
description  and  particular  boundaries  of  the  property  to  be  sold, 
so  far,  at  h'ast,  as  the  same  can  be  a.scertained  from  the  mort- 
gaire,  shall  be  inserted.  And,  unles-s  otherwise  specially  ordered 
by  the  court,  the  judgment  shall  direct  that  the  mortgaged 
premises,  or  so  much  thereof  as  may  be  sufficient  to  disi-harge 
the  mortgage  debt,  the  expenses  of  the  sale  and  the  costs  of  the 
actioij,  a.s  provided  by  secUona  ItT-iO  and  177(»  of  the  Code,  and 
which  may  l»e  sold  separately  without  material  injury  to  the 
parties  interested,  be  sold  by  or  under  the  direction  of  the  sheriff 
of  the  county,  or  a  referee,  and  that  the  plaintiff,  or  any  other 
party,  may  become  a  purchaser  on  such  sale;  that  the  sheriff 
or  referee  execute  a  deed  to  the  puvehasir;  that  out  of  the 
pro<-peds  of  the  sale,  unless  otherwise  directed,  he  pay  the  ex- 
fieuM's  <»f  the  sale,  as  provided  in  section  H170  aforesaid,  and 
that  he  fKiy  to  the  plaintiff,  or  his  attorney,  the  amount  (»f  his 
debt,  interest  and  costs,  or  so  much  as  fhe  purchase  money  will 
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pay  of  the  same  aiul  that  he  take  the  receipt  of  the  plaintiff,  or 
his  attoruey,  for  the  amount  so  paid,  iiud  tile  the  same  with  his 
report  of  sale,  and  that  the  purchaser  at  such  sale  be  let  into 
possession  of  the  premises  on  production  of  the  deed. 

All  surplus  moneys  arising  from  the  sale  of  mortgaged  prem- 
ises, under  any  judgment,  shall  be  paid  by  the  sheriff  or  referee 
making  the  sale  within  five  days  after  the  same  shall  be  received 
and  be  ascertainable,  in  the  city  of  New  York  to  the  chamber- 
lain of  the  said  city,  and  in  other  counties  to  the  treasurer 
thereof,  unless  otherwise  specially  directed,  subject  to  the  further 
order  of  the  court,  and  every  judgment  in  foreclosure  shall  con- 
tain such  directions,  except  where  other  provisions  are  specially 
made  by  the  court.  No  report  of  a  sale  shall  be  filed  or  confirmed, 
unless  accompani<Ml  with  a  proper  voucher^  for  the  surplus 
moneys,  and  showing  that  they  have  been  paid  over,  deposited 
or  disposed  of  in  pursuance  of  the  judgment.  The  referee  to  be 
appoiiited  in  foreclosure  cases,  to  compute  the  amount  due,  or  to 
sell  mortgaged  premises,  shall  bo  selected  by  the  court,  and  the 
court  shall  not  appoint  as  such  referee  a  person  nominated  by  the 
party  to  the  action  or  his  counsel. 

Rlile  412.  Sale  of  lands  in  the  counties  of  Ne^v  York, 
KinRN  or  the  city  of  BaffalOy  under  Judsment  or  order. 

Where  lands  in  the  county  of  Now  York  or  the  county  of 
Kings  are  sold  under  a  decree,  order  or  judgment  of  any 
court,  they  shall  be  sold  at  public  auction,  between  eleveii  o'clock 
in  the  forenoon  and  three  o'clock  in  the  afternoon,  unless  other- 
wise specifically  directed. 

Notice  of  such  sale  must  l)e  given,  and  the  sale  must  be  had, 
as  prescriboil  in  section  1<»78  of  the  Code. 

Such  sales  in  the  county  of  New  York,  unless  otherwise 
specifically  directed,  shall  take  place  at  the  Exchange  Sales 
Rooms,  now^  located  at  Nos.  14  and  10  Vezey  street  in  the  city 
of  New  York. 

The  Apiiellate  Division  of  the  Supreme  Court  In  the  First  De- 
partment is  authorized  to  change  the  place  at  which  said  sales 
shall  be  made,  may  make  rules  and  regulations  in  relation 
thereto  and  may  designate  the  auctioneers  or  persons  who  shall 
make  the  same. 

Such  sales  in  the  city  of  Buffalo  shall  on  and  after  May  1st, 
ISOn,  take  place  at  the  Real  Estate  Exchange  roonif*,  botwoon 
the  hours  of  nine  and  eleven  in  the  forenoon,  and  two  and  throe 
o'clock  in  the  afternoon,  unless  the  court  ordering  the  sales  shall 
otherwise  direct.  Snch  sales  shall,  however,  be  made  subject 
to  such  regulations  as  the  justices  of  the  Supreme  Court  of  the 
Eighth  District  shall  establish.     (As  amended  October  24,  1899.) 

Itnle  est.  Hfortflrafce  and  asslgrnmentii  to  be  filed  or  re- 
corded  before  conveyance. 

AVhenever  a  sheriff  or  referee  sells  mortgaged  premises  under 
a  decree  or  order,  or  Judgment  of  the  cotirt,  it  shall  be  the  duty 
of  the  plaintiff,  before  a  deed  is  executed  to  the  purchaser,  to 
file  such  mf»rtgage  and  any  assignment  thereof  in  the  office  of 
the  clerk,  unless  such  mortgage  and  assignments  have  been  duly 
proved  or  acknowledged,  so  as  to  entitle  the  same  to  be  recorded; 
in  which  case,  if  it  has  not  been  already  done,  it  shall  be  the 
duty  of  the  plaintiff  to  cause  the  same  to  be  recorded  at  full 
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len^h  !d  the  coanty  or  couuties  where  the  lauds  no  ho  Id  are 
sitoatcHl,  before  a  deed  is  executed  to  the  purchaser  ou  the  sale; 
the  exiiense  of  which  tiliug  or  recordiuK,  and  the  entry  thereof 
shall  be  allowed  iu  the  taxation  of  co:>ts;  and,  if  filed  with  the 
clerk,  be  shall  enter  in  the  minutes  the  filing  of  such  mortgage 
and  assignments,  and  the  time  of  filing.  But  this  rule  shall  not 
extend  to  aijy  case  where  the  mortgage  or  assignments  appear, 
by  the  pleadings  or  proof  in  the  suit  commenced  thereon,  to  have 
been  lost  or  destroyed. 

Rale  H4.  Apiillcatlon  for  siirpliiii  moneys)  reference | 
•cArelieBi  nnjiatl«lled  llen«. 

(ht  filing  the  re|>ort  of  the  salo,  any  party  to  the  suit,  or  any 
l>f>rMin  who  had  a  lien  on  the  niortgage<l  premises  at  the  time  of 
the  aale^  ufion  filing  with  the  clerk  where  the  reptjrt  of  sale  is 
fil*Hi  a  dotiee,  stating  that  he  is  entitled  to  such  surplus  moneys 
or  iii>me  part  thereof,  and  the  nature  and  extent  of  his  claim, 
may  have  an  order  of  reference  to  ascertain  and  report  the 
aniuuut  due  to  him,  or  to  any  other  person,  which  is  a  lien  upon 
puch  surplua  moneys,  and  to  ascertain  the  priorities  of  the 
SM»viTul  liens  thereon;  to  the  end  that,  ou  the  coming  in  and  con- 
iinuation  of  the  report  on  such  reference,  such  further  order 
may  Ik;  ma<le  for  the  distribution  of  such  surplus  moueyn  as  may 
be  just.  The  referee  shall,  in  all  cases,  be  selected  by  the  court. 
The  owner  of  the  equity  of  redemption,  and  every  party  who 
appeared  in  the  cause,  or  who  shall  have  filed  a  notice  of  claim 
with  the  ch»rk,  i)revious  to  the  entry  of  the  order  of  reference, 
shall  be  entitled  to  service  of  a  notice  of  the  application  for  the 
referPiice,  and  to  attend  on  such  reference,  and  to  the  usual 
notic«n«  of  MibstMineut  proceedings  relative  to  such  surplus.  But 
if  such  claimant  or  such  owner  has  not  appeared,  or  made  his 
cinim  by  an  attorney  of  this  court,  the  not  lee  nuiy  b«»  served 
by  piiftinj;  the  same  into  the  post-office,  directed  to  the  clainmnt 
at  hii?  place  of  residence,  as  stated  in  the  notice  of  his  claim, 
and  upon  the'OWiier  in  such  manner  as  the  court  may  direct.  All 
ofll--ial  searches  for  conveyances  or  incumbrances,  made  in  the 
projrress  of  the  cause,  shall  be  filed  with  the  judgment  roll,  and 
notic-^  of  the  hearing  shall  be  given  to  any  person  having  or 
•ppmring  to  have  an  unsatisfied  lien  on  the  moneys  in  such  man- 
DPT  as  the  i-ourt  shall  direct:  and  the  party  moving  for  the 
reference  shall  show,  by  affldavit,  what  unsatisfied  liens  appear 
by  Hiifh  official  searches,  au«l  whether  any,  and  what  other 
Qiwatisfied  liens  are  known  to  him  to  exist. 

R«le  66.    Partition  to  embrace  all  lunda  in  common, 

Whf»re  several  tracts  or  parcels  of  land  lying  within  this 
statp  an»  own«»d  by  the  same  persons  in  common,  no  separate 
action  for  the  partition  of  a  part  thereof  shall  Ih»  brought  without 
the  consent  of  all  the  parties  interested  therehi;  or  without  the 
'cjMN-ial  order  of  the  court  made  on  notiee  to  all  parties  who 
have  appeared  In  the  action,  to  be  obtained  before  application  for 
the  relief  demanded  in  the  complaint:  and,  if  brought  without 
fijivb  a  conwnt  or  order,  the  share  of  the  plaintiff  may  be  charged 
with  thp  whole  cost  of  proceeding:  and  where  infants  are  in- 
tpTPStwl.  the  complaint  shall  state  whether  or  not  the  parties  own 
anv  other  lands  in  common.  (Amended  Apr.  1,  1910,  in  effect 
Sept.  1  1910.) 
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Rale  60.    Reference  am  to  title  of  premlaea. 

Whcro  the  rights  and  interests  of  the  several  parties,  as 
stated  in  the  complaint,  are  not  denied  or  controverted,  if  any 
of  the  defendants  are  infants  or  absentees,  or  unknown,  the 
plaintiff,  on  an  affidavit  of  the  fact,  and  notice  to  such  of  the 
parties  as  have  appeared,  may  apply  at  a  Special  Term,  for  an 
order  of  reference,  to  take  proof  of  the  plaintiflTs  title  and 
interest  in  the  premises,  and  of  the  several  matters  set  forth  in 
the  complaint:  and  to  ascertain  and  report  the  rights  and  inter- 
ests of  the  several  parties  in  the  premises,  and  an  abstract  of 
the  conveyances  under  which  the  same  are  held.  Such  referee 
and  the  referee  appointed  to  sell  shall  in  all  cases  be  selected 
by  the  court.     (As  amended  October  24,  1905.) 

Rale  67.  Notice  of  utny  of  sale  In  partition  or  fore- 
closnre. 

No  order  to  stay  a  sale  under  judgment  in  partition  or  for  the 
foreclosure  of  a  mortgage  shall  be  granted  or  made  by  a  judge 
out  of  court,  except  upon  a  notice  of  at  least  two  days  to  the 
plaintiff's  attorney. 

Rale  08.  Money  In  conrt  paid  to  county  treasurer!  de- 
posit by  treaaarer. 

(Repealed  Apr.  1,  1910,  in  effect  Sept.  1,  1910.) 

Rale  01>.  Order  for  payment  oat  of  coartf  accoants  ^rltli 
trunt  couiiiniilcN;  <lraft  to  be  coanterslsaed  by  Ja«tlce| 
ivliat  to  be  stated  In  draft. 

All  orders  directing  the  payment  of  money  out  of  court  shall  di- 
rect the  payment  to  be  made  to  the  person  entitled  to  receive  the 
same,  and  all  checks  or  drafts  for  the  payment  of  money  out  of 
court  shall  be  drawn  payable  to  the  order  of  the  person  entitled  to 
the  moneys;  and  shall  specify  in  what  particular  suit  or  on  what 
account  the  money  is  to  be  paid  out,  and  the  time  when  the 
order  authorizing  such  payment  was  made.  No  order  in  any 
pending  action,  for  the  payment  of  money  out  of  court,  shall  be 
made,  except  on  regular  notice  or  order  to  show  cause,  duly 
served  on  the  attorneys  of  all  the  parties  who  have  appeared 
therein,  or  Jiled  notice  of  claim  thereto.  When  moneys  are 
deposited  by  the  order  of  the  court  in  any  trust  company,  the 
entry  of  such  deposit  in  the  books  of  the  company  shall  contain 
a  short  reference  to  the  title  of  the  cause  or  matter  in  which  such 
deposit  is  directed  to  be  made,  and  shall  specify  also  the  time 
from  which  the  inten^st  or  aceumulation  on  such  deposit  is  to 
commence,  where  it  does  not  commence  from  the  date  of  such 
deposit.  The  secretary  of  the  company  shall,  on  or  before  the 
first  day  of  February  in  each  year,  transmit  to  the  Appellate 
Division  of  the  Supremo  Court  in  the  department  in  which  the 
trnst  company  is  located  a  statement  of  the  accounts  in  each 
department,  showing  the  amount,  on  the  last  preceding  first  day 
of  January,  including  the  interest  or  accimiulatiou  on  the  sum 
deposited  to  the  credit  of  each  <-ause  or  matter. 

In  every  draft  upon  the  trtist  company  by  the  county  treas- 
urer or  chnmberlain,  for  moneys  deposited  with  the  said  com- 
pany, or  for  the  interest  or  accumulation  on  such  moneys,  the 
title  of  the  cause  or  matter  on   account  of  which  the  draft  is 
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made,  and  the  date  of  the  order  authoriziug  such  draft  shall  be 
stated,  and  the  draft  shall  be  made  pa.Table  to  the  order  of  the 
pen^>ii  or  persons  entitled  to  the  money.  Any  attorney  or  other 
person  procuring  an  order  for  the  payment  of  money  out  of  court, 
shall  obtain  two  certified  copies  of  the  order,  both  to  be  couuler- 
siiuieil  by  the  judge  granting  the  same;  one  copy  shall  be  tiled 
with  the  county  treasurer  and  the  other  shall  accompany  the 
draft  drawn  upon  the  depository  and  be  filed  with  it,  and  the 
several  banks  and  other  depositories  having  trust  funds  of  the 
court  OD  deposit,  are  forbiddtTi  to  pay  out  any  of  such  funds 
without  the  production  and  filing  of  such  certified  and  counter- 
signed  copy  order.  This  proyision  is  not  intended  to  dispense 
with  any  of  the  requirements  of  this  rule,  as  to  the  form  of  the 
draft,  nor  to  apply  to  a  case  where  periodical  payments  are 
directed  to  be  made,  as  provided  -for  by  the  last  sentence  of  this 
rule,  after  the  first  payment  from  such  fund  shall  have  been 
made  under  an  order  of  the  court,  in  the  manner  herein  specified. 
Where  periodical  payments  are  directed  to  be  made  out  of  a  fund 
deposited  with  such  company,  the  delivery  to  the  secretary  of  the 
company  of  one  copy  of  the  order  authorizing  the  several  pay- 
ments shall  be  suflicient  to  authorize  the  payment  of  subsequent 
drafts  in  pursuance  of  such  order.  (Amended  Apr.  1,  1910,  la 
effect  Sept.  1,  1910.) 

Rvle  TO.    Gross  ■am  In  tmrment  off  llffe-eatate. 

Whenever  a  party,  as  a  tenant  for  life,  or  by  the  curtesy,  or 
In  dower,  is  entitled  to  the  annual  interest  or  income  of  anv 
sum  paid  into  conrt  and  Invested  in  pcnnanont  securities,  stich 
party  shall  be  charged  with  the  expense  of  investing  such  sum, 
and  of  receiving  and  paying  over  the  interest  or  income  thereof; 
but  if  such  party  Is  willing,  and  consents  to  accept  a  gross  sum 
in  lien  of  such  annual  interest  or  income  for  life,  the  same  shall 
be  estimated  according  to  the  then  value  of  an  annuity  of  five 
per  cent,  on  the  principal  sum.  during  the  probable  life  of  such 
person,  according  to  the  Carlisle  Table  of  Mortality.  (As 
amended  October  24,  1905.) 

R«1«  Tl.  Fees  on  Inqaiaition  of  Innaey;  apeelal  order  of 
the  eonrt)  wlien  neceasary,  to  pay  eosta. 

On  the  execution  of  a  commission  of  lunacy,  etc.,  the  com- 
missioners, for  every  day  they  are  necessarily  employed  in  hear- 
ing the  testimony  and  taking  the  inquisition,  shall  be  entitled 
to  an  allowance  to  be  fixed  by  the  court,  not  exceeding  ten 
dollars  for  each  day  to  each  of  such  commissioners. 

Where  the  costs  and  expenses  exceed  .$2.^0.  besides  witness 
fees  and  allowances  to  commissioners,  the  conimitti'e  shall  not  be 
at  liberty  to  pay  the  same  out  of  the  estate  in  his  hands,  with- 
out a  special  order  of  the  court  upon  notice  to  all  parties  who 
have  appeared  in  such  proceedings,  directing  such  payment. 

Rnle  72.  Divorce  or  separaHloii.  action  ffor«  reference 
ov  ^efanltf  avern^nta  In  complain tj  plaintiff  to  he  ex- 
anaiaed  on  oath. 

When  an  action  is  brought  to  obtain  a  divorce  or  separation,  or 
to  declare  a  marriage  contract  void,  the  court  shall  in  no  case 
order  the  reference  to  a  referee  nominateii  by  either  party  nor 
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to  a  referee  agreed  npon  by  the  parties,  nor  without  pcoof  by 
affidavit  conformable  to  the  rules  relating  to  the  manner  and 
proof  of  the  servit-e  of  the  summons  and  complaint.  Notice  of 
appearance  and  retainer  shall  not  be  sufficient  to  excuse  such 
proof. 

When  the  action  is  for  a  divorce  on  the  ground  of  adultery, 
unless  it  be  averred  in  the  complaint  that  the  adultery  charged 
was  committed  without  the  consent,  connivance,  privity  or  pro- 
curement of  the  plaintiff;  that  five  years  have  not  elapsed  «ince 
the  discovery  of  the  fact  that  such  adultery  had  been  committed, 
and  that  the  plaintiff  has  not  voluntarily  cohabited  with  the 
defendant  since  such  discovery;  and,  also,  where,  at  the  time  of 
the  offense  charged,  the  defendant  was  living  in  adulterous  inter- 
course with  the  person  with  whom  the  offtMise  is  alleged  to  have 
been  committed;  that  five  years  have  not  elapsed  since  the  com- 
mencement of  such  adulterous  intercourse  was  discovered  by  the 
plaintiff,  and  the  complaint  containing  such  averments  be  verified 
by  the  oath  of  the  plaintiff  in  the  manner  prescribed  by  the  Code, 
judgment  shall  not  be  rendered  for  the  relief  demanded  until  the 
plaintiff's  affidavit  be  produced  stating  the  above  facts. 

In  an  action  for  a  divorce  or  for  the  annulment  of  a  marriag:e» 
where  the  defendant  fails  to  answer,  no  reference  shall  Iw 
granted  to  take  proof  of  the  facts  stated  in  the  complaint,  but 
before  a  judgment  shall  be  granted  the  proof  of  such  facts 
must  be  made  to  the  court  in  open  court  and  a  copy  of  the  evi- 
dence taken  before  the  court  shall  be  written  out  and  filed  with 
the  judgment  roll.  The  court  may,  however,  in  case  the  evi- 
deijcc  is  such  that  the  public  interest  requires  that  the  examina- 
tion of  the  witnesses  should  not  be  public,  exclude  all  persons 
from  the  court  n)nm  except  thj»  parties  to  the  action  and  tbeir 
counsel  and  the  witnesses,  and  shall  order  such  evidence,  when 
filed  with  the  clerk,  sealed  up  and  exhibited  only  to  the  parties 
to  the  action  or  some  one  specially  interested  upon  order  of  the 
court. 

Rule  73.    Divorce,  Jndfirnieitt  by  detonlt,  when  granted. 

Before  judgment  by  default  shall  l)e  granted  in  an  action  to 
annul  a  marriage  on  the  ground  that  the  party  was  nnder  the 
age  of  legal  consent,  proof  must  be  made  showing  that  the  parties 
thereto  have  not  freely  cohabited  for  any  time  as  husband  «nd 
wife,  after  the  plaintiff  had  attained  the  age  of  consent.  If  the 
action  Ls  brought  to  annul  the  marriage,  on  the  ground  that  the 
plaintiff's  consent  was  obtained  by  force  or  fraud,  the  plaintiff 
must  show  that  there  has  been  no  voluntary  cohabitation  between 
the  parties  as  man  and  wife;  and  if  it  is  brought  to  annul  a 
marriage  on  the  ground  that  the  plaintiff  was  a  lunatic,  proof 
must  bo  produced  showing  that  the  lunacy  still  continues;  or 
that  the  parties  have  not  cohabited  as  husband  and  wife  after  the 
plaintiff  was  restored  to  his  reason. 

Rule  74.    Divorce^  answer  in  action. 

The  defendant  hi  the  answer  may  set  up  the  adultery  of  the 
plaintiff,  or  any  other  matter  which  would  be  a  bar  to  a  divorce, 
separation,  or  the  annulling  of  a  marriage  contract;  and  if  an 
issue  is  taken  thereon,  it  shall  be  tried  at  the  same  time  and  in 
the  same  manner  as  other  issues  of  fact  in  the  cause. 
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Rvle  TS.    Lefpltlmacy  of  children  on  uivorec. 

Od  a  complaint  filed  b3'  a  husband  for  a  divorce,  if  ho  wish 
to  friestiou  the  legitimacy  of  any  of  the  children  of  his  wife,  tl 
allegation  that  they  are  or  that  he  believes  them  to  be  illegi 
mate,  shall  be  distinctly  made  in  the  complaint.  If,  upon  defau 
proofs  shall  be  taken  upon  the  question  of  legitimacy  as  well  ; 
upon  the  other  matters  stated  in  the  complaint,  and  if  the  issi 
is  trieil  by  a  jury,  an  issue  on  the  question  of  legitimacy  of  tl 
chiidren  shall  l>e  awarded  and  tried  at  the  same  time. 

Hnle  7B.  Jnflgrment  declaring'  marrlanre  void,  or  spran 
lniT  »  <llvoroe  not  to  be  by  default)  cony  of  pleadlnK  < 
testimony  not  to  be  farnlMhed|  Judficmeut  to  be  entered  t 
eonrt. 

Xf>  iPclj^ment  annulling  a  marriage  contract,  or  granting 
divc:rce,  or  for  a  separation  or  limited  divorce,  shall  be  made  i 
ctmrse  by  the  default  of  the  defendant;  or  in  the  consequence  < 
any  negleot  to  appear  at  the  hearing  of  tJie  cause,  or  by  cousei: 
Every  sueh  case  shall  be  heard  after  tlie  trial  of  the  issue,  « 
upon  the  coming  in  of  the  proofs  at  a  Special  ^i'enn  of  the  conr 
but  where  no  person  appears  on  the  part  of  the  defendant,  tl 
details  of  evidence  in  adultery  causes  shall  not  be  read  in  publi 
hot  shall  be  submitted  in  open  court.  No  otHcer  of  any  coui 
with  whf.m  the  proceedings  in  an  adultery  cause  are  filed,  on  i 
before  whom  the  testimony  is  taken,  nor  any  clerk  of  such  ofllce 
iither  l>efore  or  after  the  termination  of  this  suit,  shall  perm 
a  copy  of  any  of  the  pleadings  or  testimony,  or  of  the  substan< 
of  the  details  thereof,  to  be  taken  by  any  other  person  than 
party  or  the  attorney  or  counsel  of  a  psirty,  who  has  appeared 
the  cause,   without  -a  spec-ial  order  of  the  court. 

Xo  judgment  in  an  action  f<ir  a  divorce  shall  be  entered  excei 
apon  the  special  direction  of  the  court. 

Rale  7T.  Recef-ver  of  debtor'ii  entnte;  po^pvera  and  dntiei 
eoata. 

Every  receiver  of  the  property  and  effects  of  the  debtor  sha 
unless  restricted  by  the  special  order  of  the  court,  have  geuer 
rviwer  and  authority  to  sue  for  and  collect  all  the  de])1s,  demanc 
«»d  rents  belonging  to  such  debtor,  and  to  compromise  and  sett 
»nch  as  are  unsafe  and  of  a  doubtful  character.  He  may  ah 
>'ie  in  the  name  of  a  debtor,  where  it  is  necessary  or  proper  f< 
him  to  do  ho;  and  he  may  apply  for  and  obtnin  an  order  < 
coursie  that  the  tenants  of  any  real  estate  belonging  to  the  debto 
or  of  which  he  is  entitled  to  the  rents  nnd  i)rotits,  attorn  to  sue 
receiver,  and  pay  their  rents  to  him.  He  shall  also  be  permittc 
to  make  leaRe.s  from  time  to  time,  as  may  be  necessary.  f( 
terius  not  exc^'eding  one  year.  And  it  shall  be  his  duty,  withoi 
any  unreasonable  delay,  to  convert  all  the  personal  estate  ar 
eflFi»ets  into  money;  but  he  shall  not  sell  any  real  estate  of  tl 
debtor  without  the  special  order  of  the  court,  until  after  jndi 
mcnt  in  the  cause.  He  is  not  to  be  allowed  for  the  costs  of  an 
suit  brtHight  by  him  again.st  an  insolvent  from  whom  he  is  ui 
able  to  collect  his  costs,  unless  such  suit  is  brought  by  order  ( 
the  conrt,  or  by  the  consent  of  all  pers<»ns  interested  in  the  funr 
in  hirt  hands.  But  he  may,  by  leave  of  the  court,  sell  such  dc 
perate  debts,  and  all  other  doubtful  claims  to  personal  propert; 
at  pnblic  anction,  giving  at  least  ten  days*  public  notice  of  tl 
time  and  place  of  such  sale. 
Rale  T8.    Suit*  by  recelvery  costs. 

Whenerer  a  receiver,  app:>inted  under  proceedings  suppl 
mentary  to  execution,  shall  apnly  for  leave  to  bring  an  actioi 
be  shall  present  and  file  with  Wis^application  the  written  rcque; 
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of  the  cre<}itr)r  in  whose  behalf  he  was  appointed,  that  such 
action  be  brought;  or  else  he  shall  give  a  bond  with  sufficient 
r.eourity  an<l  prnpiM-ly  a<km»vviedKod  and  apiirovod  by  the  court,  to 
the  piTson  against  whom  tlu*  action  i:;  to  be  l^rought,  ctuiditioneil 
for  the  payment  of  any  costs  wliich  may  be  recovered  against 
such  receiver.  And  leave  to  bring  action  shall  not  bo  granted 
'.'xcept  on  such  written  reqnest  or  on  the  giving  of  such  security. 

In  all  other  cases  where  a  receiver  applies  to  the  court  for  leave 
to  bring  an  action,  he  shall  show  in  such  application  that  he  has 
sulHcient  property  in  his  actual  possession  to  secure  the  person 
against  whom  the  action  is  to  be  brought  for  any  costs  which  he 
nniy  recover  against  such  receiver;  otherwise  the  court  may  re- 
quiri*  tlie  receiver  to  give  such  bond  conditioned  for  the  payment 
of  costs,  and  with  such  security  as  is  above  mentioned. 

^.ale  70.    'Who  may  be  referee,  and  dutlea  of. 

Except  in  a  case  provided  for  by  section  101 L  of  the  Code 
of  Civil  Procedure,  no  person,  uuloss  he  is  an  attorney  of  the 
court  in  good  standing,  shall  be  appointed  sole  referee  for  any 
purpose  in  any  pending  action  or  proceeding.  Nor  shall  any  per- 
s(»n  be  appointed  a  referee  who  is  the  partner  or  clerk  of  the 
attorney,  or  counsel,  of  the  party  in  whose  behalf  such  applica- 
tion for  surh  appointment  is  made,  or  who  is  in  any  way  con- 
nected in  business  with  such  attorney  or  counsel,  or  who  occu- 
pies the  same  office  with  such  attorney  or  counsel.  All  moneys 
received  by  a  referee  appointed  to  sell  real  property  shall  be 
forthwith  deposited  by  the  referee  in  his  own  name  as  referee 
in  a  bank  or  trust  company  authorized  to  receive  on  deposit  court 
fun<ls;  and  if  there  be  no  such  depository  in  the  city  <ir  town 
in  which  the  refert^e  resides,  then  he  slmll  deposit  sm-h  miuifyH 
forthwith  in  a  deiHisitory  located  in  an  adjoining  city  or  town, 
or  with  the  County  Treasurer  at  tbe  county  in  which  the  artioii 
or  special  proceeding  is  pending;  and  such  moneys  so  dcpo^^ited 
shall  not  be  withdniwu,  «'xccpt  upon  the  order  of  the  court. 
(Amended  Apr.  1,  11)10,  in  effect  Sept.  1.  1010.) 

The  following  form  has  be^'u  api)roved  by  the  justices  of  the 
Supreme  C<»urt  in  the  First  Department. 

To  romplif  with  the  Amended  Rules  of  Praetice  in  foreclosure 
eases  the  judf/ment  shouhl  contain  immediaiely  following  the 
direction  to  fell  and  in  substitution  for  the  provisions  now  ifi 
use  the  following  provisions: 

Under  the  direction  of  ,  Es(j.,  who  is  hereby  ap- 
pointed referee  for  that  purpose;  that  said  referee  give  public 
notice  of  the  time  and  place  (»f  such  sale  according  to  law  and 
the  course  and  practice  of  this  court;  that  the  plaintiff  or  any 
(jlher  party  to  this  action  may  become  the  purchaser  or  pur- 
chasers on  such  sale;  that  said  referee  execute  to  the  pnn'haser 
or  purchasers  on  siuh  sale  a  dee<l  of  the  premises  sold:  that 
such  referee  on  receiving  the  proceeds  of  sale  forthwith  pay 
therefrom  the  taxes,  assessments  and  water  rents  which  are  oV 
may  become  Thmis  on  the  premises  at  the  time  of  sale.  That 
siiid  referee  then  deposit  the  balances  of  such  procenls  of  Bale 
in*  and  shall  thereafter  make  the  following  pay- 
ments, and  his  checks  drawn  for  that  purpose  shall  be  paid  by 
the  said  depository: 

I'^irst."  1  he  sum  of  .?.'()  to  the  said  referee  for  his  fees  herein. 

Second. —  Advertising  expenses  as  shown  on  the  blUs  prcMenfetl 
and  certifitd  by  the  said  referee  to  he  correct,  and  duplicato 
copies  t)f  whiih  shall  be  left  with  said  depository. 

Third.r-Said    referee   shall   also   pay   to  tho  plainttfiF  the  Hum 

of dollars,  adjudged  to  the  plaintiTi'  lor  his  costs  aud 
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disbarsemenls  in  this  action,  with  interest  thereon  from  the  date 

hereof,    together    with    an    additional    allowance    of    

dollars    hereby    awarded    to    the    plaintiff,    in    addition   to    costs, 

with  interest  thereon  from  the  date  thereof;  and  also 

dollars,  the  said  amount  so  reported  due  as  aforesaid,  together 
with  the  legal  interest  thereon  from  the  date  of  said  report,  or 
so  much  thereof  as  the  purchase  money  of  the  mortgaged  prem- 
ises will  pay  of  the  same. 

Fourth.-;  If  snch  referee  intends  to  apply  for  a  further  allow- 
ance for  his  fees,  he  may  leave  upon  deposit  such  amount  as 
will  cover  8uch  additional  allowance,  to  await  the  further  order 
of  the  court  thereon,  after  application  duly  made. 

R«le  SO.  Seqaestratlon  of  property  of  corporation;  ^vhere 
motion  for  receiver  may  be  made;  removal  of  receiver. 

All  motions  for  the  sequestration  of  the  property  of  corpora- 
tions, or  for  the  appointment  of  receivers  thereof,  must  be  made 
iu  the  judicial  district  in  which  the  principal  place  of  business  of 
said  corporations,  respectively,  is  situated,  except  that  in  actions 
brought  by  the  Attorney-General  in  behalf  of  the  people  of  this 
state,  when  it  shall  be  made  to  appear  that  such  sequestration 
\»  a  necessary  incident  to  the  action,  and  that  no  receiver  has 
already  been  appointed,  a  motion  for  the  appointment  of  one  may 
be  naade  in  any  county  within  the  judicial  district  in  which  such 
action  is  triable.  No  motion  can  be  made,  or  other  proceeding 
had  for  the  removal  of  a  receiver,  elsewhere  than  in  the  judicial 
district  in  which  the  order  for  his  appointment  was  made.  And 
where  a  receiver  has  been  appointed,  his  appointment  shall  be 
extended  to  any  subsequent  suit  or  proceeding  relating  to  the 
same  estate  or  property  in  which  a  receiver  is  necessary. 

Rule  HI.    Power  of  receiver  to  employ  connnel. 

No  receiver  shall  have  power  to  employ  more  than  one  counsel, 
except  under  special  circumstances  and  in  particular  cases  re- 
quiring the  emplt)yment  of  additional  counsel,  and  in  such  cases 
only  upon  sr>ecial  application  to  the  court,  showing  such  circum- 
stanct»s  by  his  petition  or  affidavit,  and  on  notice  to  the  party  or 
persiui  on  whose  behalf  or  application  he  was  appointed.  This 
rule  shall  apply  to  all  receivers,  present  and  future;  and  no  allow- 
ance shall  be  made  to  any  receiver  for  expenses  paid,  or  made, 
or  incurred  in  violation  of  this  rule. 
Role  82.    Examination  of  a  party  before  trial. 

When  an  examination  is  required  under  sections  870,  871,  872 
of  the  Code  of  Civil  Procedure,  the  affidavit  shall  specify  the 
facts  and  circumstances  which  show,  in  conformity  with  subdi- 
vision 4  of  section  872,  that  the  examination  of  the  person  is 
material  and  necessary. 
Rule  88.    €j^nTtm  may  make  fnrtlier  mle«. 

The  Appellate  Division  in  each  department,  and  the  various 
courts  of  record,  may  make  such  further  rules  in  regard  to  the 
transaction  of  business  before  them  respectively,  not  inconsistent 
with  the  foregoing  rules,  as  they  in  their  discretion  may  deem 
necessary. 
Rnle  84.    Practice  In  caaea  not  covered  by  these  rules. 

In  cases  where  no  provision  is  made  by  statute  or  by  these  rules 
the  procee<lings  shall  be  according  to  the  customary  practice  as  it 
formerlv  existed  in  the  Court  of  Chancery  or  Supremo  Court,  in 
cases  not  provided  for  by  statute  or  by  the  written  rules  of  those 
courts.  ^^^^ 
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CARLISLE  TABLE  OF  MORTALITY. 

Tabic  showing  the  value  of  an  annuity  of  $1  on  a  single  life, 
according  to  the  Carlisle  Table  of  Mortalityy  at  5  per  cent, 
initrcst,  referred  to  m  General  Rule  AV  70. 


Age. 

Number  of 
veara'  pur- 
chase the 
annuity  is 
worth. 

Age. 

Number  of 
years'  pur- 
chase the 
annuity  is 
worth. 

Age. 

Number  of 
years'  pur- 
chaae  the 
annuitv  is 
worth. 

0 

12.083 
13.995 
14.980 
16.824 
16.271 
16.590 
16.735 
16.790 
16.780 
16.742 
16.669 
16.581 
16.495 
16.406 
16.316 
16.227 
16.145 
16.0C$7 
15.988 
15.90.5 
15. SIS 
15  727 
15.629 
15.526 
15.417 
15.3(Vt 
15.188 
15.065 
14  942 
14.827 
14.723 
14.617 
14.506 
14.;iS7 
15.2()0 

35 

36 

37 

38 

39 

40 

41 

42 

43 

44 

;   45 

14.127 
13.987 
13.843 
13.604 
13.541 
13.380 
13.244 
13.101 
12.956 
12.805 
12.648 
12.480 
12.301 
12.107 
11.892 
11.660 
11.409 

ii.ir>.i 

10.802 
10.624 
10.347 
10.06.3 
9.771 
9.478 
9.199 
8.940 
8.712 
8.487 
8.25S 
8.016 
7.7r>.5 
7.603 
7.227 
6.941 
6.643 

70 

71 

72 

73 

74 

75 

76 

77 

78 

79 

80 

81 

82 

83 

'     84 

1     85 

86 

87 

88 

89 

00 

91 

92 

93 

94 

95 

96 

97 

98 

99 

100 

101 

102 

103 

6.336 

1 

6.015 

2 

5.711 

3 

5.434 

4 

5.190 

5 

4  980 

6 

4.792 

7 

4.000 

8 

4.422 

9 

4.210 

10 

4.014 

11 

,   46 

47 

48 

49 

50 

51 

.   52 

53 

3.799 

12  ..    . 

3.600 

13 

3.406 

M 

3.211 

15 

3.000 

16 

2.830 

17 

2.685 

IS 

2.597 

19 

.54 

56. !!!!!!! 

.57 

58 

59 

60 

61 

62 

63 

64 

ei5 

m 

67 

68 

69 

2.495 

20 

2.330 

21 

2,321 

22 

2.412 

23 

2.517 

24 

2.560 

25 

2.596 

26 

2.555 

27 

2.428 

28 

2.278 

29.    

2.045 

30 

1.624 

31 

1.192 

32 

0.7.53 

33 

0.317 

34 

RULES   FOR  COMPT'TING   THE  VALFE  OF  THE  TJFE 
ESTATE  OR  ANNUITY. 


Calculate  thp  interest  at  5  per  cent,  for  one  year  upon  the  sum 
to  the  income  of  which  the  person  is  entitled.  Multiply  this 
interest  by  the  number  of  years'  purchase  set  opposite  the  per- 
.son's  age  in  the  table,  and  the  product  is  the  gross  Talue  of  the 
life-ei^tate  of  such  person  iu  said  sum. 
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EXAMPLES. 

Suppose  a  widow's  a|?(»  in  37.  and  she  is  entitled  to  dower  in 
real  estate  worth  :|;:5rj0.7r>.  One-third  of  this  is  $11(5.91  2/3. 
Intercast  on  $llt>.Ul  for  one  year  at  5  per  cent,  (as  fixed  by  the 
7tWh  Itule)  is  $5.85.  The  number  of  ^-ears'  purchase  which  an 
annuity  of  $1  is  worth  at  the  age  of  3f,  as  appears  by  the  table, 
is  thirteen  years  and  843/1,000  parts  of  a  year,  which  multi- 
plied by  $5.85,  the  income  for  one  year,  gives  $80.08  and  a  frac- 
tion  as  the  gross  value  of  her  right  of  dower. 

Suppose  a  man  ^hose  age  is  50  is  tenant  by  the  curtesy  in 
the  whole  of  an  estate  worth  $9,000.  The  annual  interest  on  the 
sum  at  5  per  cent,  is  $450.  The  number  of  years'  purchase 
which  an  annuity  ot  $1  is  worth  at  the  age  of  50,  as  per  table, 
is  11.060  parts  of  a  year,  which  multiplied  by  $450,  the  value 
of  one  j-ear,  gives  45,247  as  the  gross  value  of  his  life  estate  in 
the  premises,  or  the  proceeds  thereof.  • 

XoTE. —  The  values  in  this  table  are  calculated  on  the  suppo- 
sition that  the  annuities  are  payable  yearly,  first  payment  due 
one  year  hence.  These  values,  with  those  for  joint  and  survi- 
vorship life  interest,  may  be  found  in  **  Commutation  Tables  for 
Joint  Annuities  and  Survivorship  Assurances  Based  on  the  Car- 
lisle Mortality,  by  David  Chisholm."  London,  Charles  6c  Edwin 
Layton,  1858. 
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(Tbe  references  are  to  tbe  nnmbera  of  the  nilet.) 

A-dntlasioift  of  attorneys  i  Bale, 

application     for • i 

AlBdavits 

to  be   folloed  and  Indorsed    • 19 

of  mtfrlta   23 

for  order  pxtendlng-  time   24 

oo  ex  parte  application,  statement  aa  to  previous  application 25 

CD  motion   to  change  venne    48 

to  entitle  ^ardian  to  compensation   50 

Ajrreementsi 

between  parties  or  attorneys,  to  be  in  writing 11 

Allefratlonat 

In  pleadings,  to  be  marked IQ 

Allo^rance  t 

applications    for    additional    ^ 46 

of  time,   for  counsel    47 

Ansitreri 

In  action  for  divorce 74 

Appeal  t 

to  Appellate  Division,  papers  on,  where  filed  2 

to  be  placed  on  calendar,  In  what  order 39 

failure  of  appellant  to  apponr T!9 

papers  on,  to  be  furnished  by  appellant  41 

Appearflinces 

entry  of  9 

failnre  of  appellant  to  make  89 

Application  t 

ex  parte,   aflBdavlts  on,   to  contain   statement  as  to  previous  applica- 
tion    25 

for  judgment,  on  failure  to  answer 26 

Arrest  I 

order  of.  petition  and  affldavit  on,  to  be  filed  4 

fTTonnds  for  granting,   to  be  stated  in 13 

if  defendant  Is  under,  case  preferred  SO 

Asslmtments  x 

of  mortgage  to  be  filed  or  recorded  before  conveyance  on  foreclosure.  •  G3 

Atiaebments  s 

petition  or  andavlts  on,  to  be  filed  4 

grooods  to  be  stated 13 

if  property  of  defendant  la  held  under,  case  preferred B6 

Attornerat 

admission  of , 1 

Dot  to  be  sarety  on  undertaking  , , , . .  B 

of ,,, 10 
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Dondt  Bole. 

of  guardian  before  recciviDg  property 51 

of  geDeral  guardian .•••  54 

of  special  guardian ••••■• •«.••• •• 57 

Bonds.   (See  Undertakinga.) 

Books  t 

to  be  kept  by  clerk  of  courts T 

discovery  of 14 

form  of  application  for 16 

order  granting  application 16 

order  to  operate  as  a  stay  of  proceeding 16 

Briefs  and  points  t 

when  exchanged  by  parties 42 

Calendari 

In  Appellate  DItIsIou,  how  prepared 89 

Case  I 

to  be  foUoed  and  Indorsed 19 

when  made 81 

when  served 82 

amendments   and  settlement  of 82 

failure  to  make S3 

evidence,   how   stated  In   84 

«•  be  printed  and  Indexed 48 

and  points,  number  to  be  furnished  to  the  coart  48 

Chanaret 

of  attorneys *. 10 

Cleric  of  conrtsi 

books  to  be  kept  by  T 

Contplalnti 

dismissed  for  neglect  to  bring  Issue  to  trial 86 

In  action  for  divorce,  what  to  contain 72 

allegation  in,  legitimacy  of  children  In  action  for  divorce 76 

Consents  I 

to  payments  of  money  out  of  court  to  be  acknowledged 12 

Corporation! 

sequestration  of  property 80 

Connseli 

time  allowed 47 

Depositions  'vrlthln  State t 

compelling  wltncsBos  to  testify   17 

Discovery  i 

of  books,    papers  and   documents 14 

form  of  application  for 16 

order  grsnting  application    16 

order  to  operate  as  a  stay  of  proceedings 16 

Divorce I 

service  of  summons  In  action  for   , 18 

complaint  In  action  for,  what  to  contain 72 

reference  In  action  for 72 

In  trial  of  notion  for,  public  may  be  excluded 72 

judgment  by  default,   when  granted   78 

answer  In  action  for   74 

allepation  of  legitimacy  of  children , 75 

judgment  In,  not  to  be  granted  of  course,  on  default 76 

copy  of  pleadings  or  testimony  not  to  be  furnished 76 

Bnnmerated  motions  t 

what  are 88 

(See  Motions.) 
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Ktlons  Bnle. 

of  •  party  before  trial  • £2 

■xceptfonat 

to  be  folloed  and  indorsed  10 

when  made  .  •  « *••  81 

when   aerred •  82 

amenteents  and  settlement  of  ,••••  82 

bill  of,  evidence  in ••••••  84 

not  to  be  printed  at  length  94 

Folios 

la  pleadings,  etc.,  to  be  nnmbered  ..••....,..•.•..  19 

PorecIoMvre  t 

of  mortgage,  reference  on  fallare  to  answer 00 

lodgment,  on  failure  to  answer  00 

lodgment  for  sale  on,  what  to  contain 61 

sorplns  moneys  arising  from  sale   01 

nodee  of  stay  nnder  Judgment  for 67 

GvArdlsiB  ad  litems 

reqoltements  for 49 

appointment  of 49 

duties  of 60 

compensation  of 60 

bond  of,   before  recelying  property  61 

appointment  of  general    62 

bond   of  general 64 

bond  of  special  • 67 

BaMtustl  dmnkArda.    (See  Infants.) 

Idiots.   <8ee  Infants.) 

tmimmtt 

guardian   ad  litem 49 

guardian,  general 62 

guardian,  special 67 

age  of.  to  be  ascertained  by  court 63 

piupei  1 J  of.  to  be  ascertained  by  court 63 

sale  of  real  estate  of 65 

piocccds  of.  to  be  brought  into  court   68 

paid  to  general  guardian    69 

petttlon  for  payment  of  proceeds 60 

Isf«B«tfons 

bcNBda.  petitions  and  affidavits  to  be  filed  4 

giDQXids  for  granting,  to  be  stated  In 13 

lmterroira.to]riea  s 

serriee  and  settlement  of 20 

Jadiratents 

entry  and  docketing  of  8 

to  be  folloed  and  Indorsed   19 

oo  failure  to  answer,  application  for 26 

OB  failure  to  answer  in  mortgage  foreclosure  proceedings 60 

far  sale  on  foreclosure,  what  to  contain 61 

dlToree,  when  granted  by  default 73 

#u«ice«i 

I  appeal 46 


Issa  OD  toqnlaltlon  of  ,.•    71 
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Lvnatlcs.     (See  Infants.) 

Marrlaflre,  annvlment  of.     (See  DlvoreeO 

Merits  I  Bid^. 

affidaylt  of • 2t 

Money  I 

oraer  for  payment  of,  oat  9t  court 69 

expense  of  Inyestment  of 70 

gross  sum  in  payment  of  life  estate  In 70 

Motional 

papers  to  be  specified  in  order  • 8 

noD-cDumornted,  certified  copies  of  papers   8 

to  strike  out  irrelevant  matter 22 

for  new  trial 81 

notice  of 87 

enumerated,   what   are  38 

non-enumerated,  what  are 38 

contested  when  not  heard  at  Trial  Term 38 

appeals  in  non-ennmorated   39 

enumerated,  notice  for  what  day  40 

papers  furnished  at  Siieclal  Term  40 

non-enumerated   in   Appellate   Dlrislon.    when  heard 44 

to  amend  Justice's  return  on  appeal,  when  to  be  noticed 46 

on  appeals,  time  allowed  counsel 47 

for  appointment  of  receiver • .«•  80 

Mortsagret  _ 

to  be  filed  or  recorded  before  ceoveyance  on  forectofore.  •  • •  68 

Mortgraye  forecloenre.     (See  Forecloenre.) 

Non-ennmerated  motions  t 

what  are •••••  88 

(See  Motions.) 
Notes  of  issvet 

when  filed ••. 88 

Notice  t 

of  non -enumerated  motions 21 

of  motions  to  strike  out  irrelevant  matter 22 

for  arguments  and  of  motions  •..•  87 

Or«leri 

on  motion  to  specify  papers 8 

granting  application  for  discovery  of  books  and  papers 16 

to  operate  nn  a  stay  of  proceedings 16 

extending  time,   aOldavit  on •  24 

granted  on  petition  27 

to  show  cause,  where  returnable,  effect  of,  etc 87 

on  appeal,   time  allowed  counsel 47 

to  stay  proceedings  on  change  of  venue • 48 

for  payment  of  money  out  of  court*  bow  made..*.... • 60 

Papers  i 

where  filed  . « • ...,..•  S 

Indorsements   on 2 

on  motion,  how  filed 8 

to  he  speclfled  in  order 8 

discovory  of 14 

form  of  application  for IS 

order  granting   application 16 

order  to  operate  as  a  stny  of  proceedings   • 16 

to  be  follood  and  indomM 19 

on  appeal,  to  be  furnished  by  appellant 41 
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^■rtitlon  I  Bnle. 

separate   action  for,   of  part   of  lands  owned  in  common,   not  to  be 

brou^t 65 

reference   as   to  title  of  premises 66 

notice  of  stay  of  sale  In 67 

Petitions 

order  on,  to  be  docketed   27 

on  sale  of  property  of  infants,  lunatics,  etc.... 65 

for  pajoient  of  proceeds   69 

Plesidliftflrss 

to  be  folloed 19 

Indorsed  with  tbe  title  of  cause  10 

to  comply  with  section  796  of  Code 10 

allesatlons  to  be  marlced    • 19 

Points  s 

briefs  and,  when  exchanged  by  parties 42 

cases  sod.  to  be  printed  and  indexed  43 

number  to  be  delirered  to  the  court 43 

Preferred  enaest 

if  defendant  is  Imprisoned  under  order  of  arrest 36 

Proeeedlnira  i 

stay  of.  for  change  of  renue • 48 

Rent  entntex 

of  Infants.  Innatics,  etc.,   sale  of 65 

proceodg  of  sale  brought  into  court 66 

Reeet-rers 

of  debtor's  estate,  powers  and  duties 77 

snits  by 78 

of  corporation,  motion  for  appointment  of,  where  made  80 

appointment  of  counsel  by   81 

Referees 

duties   of     ..•• 79 

ooD-soit  befbre 80 

report  of 80 

testimony  of  witnesses,  when  to  be  signed 80 

exceptions  before 30 

report  of,  on  petition  to  sell  property  of  infants,  etc.... 66 

wlx>  may  be 79 

References 

to  determine  interest  of  psrtles  in  surplus  moneys  64 

to  determine  title  of  premises  on  partition 60 

in  action  for  dlrorce ,.  72 

Reports 

to  be  folloed  and  Indorsed  19 

referee's,  on  petition  to  sell  property  of  Infants,  etc 60 

Retorai 

of  sheriff,  how  compelled 6 

Rmleas 

roarts  may  make 83 

practice  in  case  not  covered  by  • 84 

Sales 

judgment  for.  on  mortgage  foreclosure 61 

of  lands  In  the  cities  of  New  York,  Brooklyn  and  Buffalo... 62 

Separations 

action  for.    (See  Dlrorce.) 

Ser^lees 

of  summons,  proof  of,  how  made • 18 

proof  of.  not  required  when  made  by  sheriff 18 

In  actions  for  divorce .» • t,»tt***«««  18 
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SberllTi  Bole. 

return  of,  bow  compelled  •• • ••••••••     6 

Subpoenal 

for  wltnetses  nnder  depoiitlons   ••••• •••••••    If 

Svmmliiflr  VP> 

on  trial  of  issues « •••••••   20 

SviniuonsY 

proof  of  serrlce  of,  bow  made •••• •••••    18 

in  actions  for  divorce  • •••• 18 

Sapreme  Coartt 

papers  in,  where  filed  •      S 

SvrploM  moneyst 

difiposition  of,  on  sale  of  mortgaged  premlMt • 61 

application   for,   how  determined 04 

rights  of  parties  to,  bow  ascertained  ....•...• • 64 

Svrroflrateii'  Covrtni 

papers  in,   where  filed  • .••••..••••••      8 

Trial  I 

complaint  dismissed  on  neglect  to  bring  Israe  of  fact  to 86 

Trust   company  X 

application  for  deposit  of  money  paid  into  court 68 

accounts  of,   for  money  deposited  wltb ..••••.•••.,  60 

drafts  upon,  what  to  state  60 

Undertaklnirs  i 

In  actions  or  special  proceedings  to  be  filed ••  4 

justification  of  sureties 8 

bow  proTcd  or  acknowledged •«  6 

attorney  or  counselor  not  to  be  surety 8 

Wltneiiscai 

examination  of , ....«••••••••«•  88 

compelling  attendance  of,  under  depositions  within  State «•  IT 

•    testimony  of,  before  referee,  when  to  be  signed •••••••  88 

Writ  I 

petitions  and  affldaylts  to  be  filed • ••••«•••••«     A 
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THE 

Code  of  Civil  Procedure 

of  the 

STATE  OF  NEW  YORK. 


AN    ACT 

Relating   to   Courts*  Officers   of  Justice,  and 
Civil  Proceedings. 

Passed  June  2, 1876 ;  thi'ee-flf  ths  being  present 

The  PtopU  of  the  State  of  New  York,  repreaented  in  Senate 
tad  Assembly,  do  enact  aa  follows. 

CHAPTER  I. 
General  Provisions  relating  to  Courts,  and  the  Mem- 
bers and  Officers  thereof. 

TITLI  I.— Ths  GosrU  of  the  State ;  their  Gesersl  Powers  snd  Attrlbstes, 
sad  Gesersl  Beffslstiost  pertsUlsf  to  the  Exeretie  thereof. 

TITLI  n.— ProTtsiOBS  of  Gesersl  Appliestion,  reUtlsf  to  the  Jsdf  es,  snd  cei^ 
tsis  other  Offleers  of  the  Coarts. 

TITLE  I. 

The  coortaof  the  State ;  their  general  powers  and  attributes, 

and  general  regulations  pertaining  to  the  exercise  thereot 

Aztlde  1.  Bnnmerstlon  and  claseiflcatlon. 

2.  General  powers  sod  attrlbates  of  the  courts. 

8.  MisceUsneoos  proylslont  relating  to  the  sittings  of  the  courts. 

ABTIOIiB  FIBST. 

Enumeration  and  daenjlcatum. 

ate.  1.  OoarU. 

2.  OcNirU  of  record  enamersted. 

3.  Ooorta  not  of  record. 

4.  Genersl  provlstons  as  to  jurisdiction,  etc. 

f   1.   IAm*dy  1909.]      Courts. 

The  fonrts  referred  to  in  this  aot,  are  enumerated  in  sections 
two  and  three  of  the  judiciary  law. 

Aswndnl  bj  L.  1909.  ch,   05.   I  3.     See  note  26  of  uutes  of  Board  of  Statutory 
Cottsolidatloa   at   end   of   Code. 

1 


§1  2-4  COURTS.  c.  1, 1. 1,  a.  1 

if  2-3.  [Repealed  by  L.  1909,  eh.  35.  See  Consolidated  Laws, 
tit.   Judiciary  Law,  ||  2-3.] 

I  4.  [Ain*d,  1877.]  General  provlalan  am  to  JnrlMdlctlon, 
etc. 

Eaeii  of  those  coarts  shall  coptiniie  to  ttxercise  the  iurildietioii. 
a»fl  powers  now  rested  in  it  by  law,  according  to  the  course'  and 
practice  of  the  court,  except  as  otherwise  prescribed  in  this  act. 

Ck>.   Proc.   f  10,   and  part  of  i  469. 

2 


c  1, 1. 1,  a.  2  COURTS.  §§  5-lo 


ARTICIiE    SESCOND. 

General  powers  and  attributes  of  the  courts. 

Sec     5.  The  dlttlnir  of  courts   to  be  public. 

ft.  Coorts  not  to  sit  oo   Sanday,   except  In  special  casM 

7.  0<»neral   powers  of  courlH  of  reconl. 

8.  Criminal   coatempts   definetl. 

9.  Ponlafcment  for  criminal  contempts. 

10.  Sach  contempts  in  Tiew  of  court;  bow  pmiisbed,  etc 

11.  RpqnlHlteti  of  commitment. 

12.  Precedlns  aectionii   limited 

13.  Indictment.  «lf  ofTenee  la  Indictable. 

14.  Contempta;    pnniabable  ciTiliy. 

15.  No  punishment  for  non-pajment  of   interlocutory  coata. 

16.  Id. :  money  due  upon  a  contract. 

17.  Rules  of  courtK  of  record,  how  made  and  revised. 

18.  Roles   to  be  publiahed. 

10.  Courts  to  order  calendar  printed. . 

20.  Kzpense  to  be  a  county  cuarge. 

21.  cvrtain   papera  may  tie  dentroyed. 

22.  Writa.   etc.,   in   name  «f  the  people,   and  in   English;   abbroylatlons. 

23.  Id. :    teste  and   retuni. 

24-  Id. ;    to  be  subscribed   or  indoraed ;   when   error,   etc.,   not   to  vitiate. 
-     25.  No  diacontiniiance   by  rea^n   of  Turancy.   etc. 

26.  In   New- York  and   Brooklyn,   continuance   of   proceedings   commenced 

before  Jodgea. 

27.  Provisions   respecting  the   sealv  of  courts. 

28.  Seals  of  coon  ties. 
2».   [Repealed.] 

30.  New  aeala. 

f|5-e.  (Repealed  by  L.  1909,  ch.  35.  See  Consolidated  Laws, 
tit-  Jadiciary  Law,  §§  4r-5.] 

1  7.  Gemeral  |>«Mrer«  of  oonrtii  af  record. 

A  roort  of  record  has  power: 

L  To  issue  a  sabpoeiia,  requiring  the  attendance  of  a  person 
found  in  the  State,  to  testify  in  a  cause  pending  in  that  court; 
finbject,  however,  to  the  limitations  prescribed  by  law,  With  re- 
spf^ct  to  the  portion  of  the  State  in  which  the  process  of  a  local 
coQit  of  record  may  be  served. 

2.  To  administer  an  oath  to  a  witness,  in  the  exercise  of  the 
powers  and  duties  of  the  court. 

3.  To  devise  and  make  new  process  and  forms  of  proceedings, 
necessary  to  carry  into  effect  the  powers  and  jurisdiction  pos- 
sessed by  it. 

2  a.   S.  276,   II    (3  R.   S.,  5th  ed.,  46S;  2  Edm.  2S7). 

II  «-i3.  [Repealed  by  L.  1909,  ch.  85.  See  Consolidated  Laws, 
tit.    Jadiciary  Law,  §§  750-752,  754.] 

I  IS.  [Repealed  by  L.  1^09,  ch.  88.     Soe  Penal  Law,  §  f>02.] 

f  l-*.  (Repealed  by  L.  1909,  ch.  35.  See  Consolidated  Laws, 
tit.    Judiciary  Law,  |  753.] 

if  ic-ie.  f  Repealed  by  L.  1909.  ch.  14.  See  Consolidated 
Laws,  tit.  Civil  Rights  Law,  §|  20-21.) 


§S  17-25  WRITS,  ETC.  c.  1,  t,l,  a.  2 

IS  lT-19.  [Repealed  by  L.  1909.  ch.  35.  Sec  Consfrfidated 
Laws,  tit.  Judiciary  Law,  §§  02,  DO,  93-95,  154,  193,  328  and 
329.  J 

I  20.  [Repealed  by  L.  1909.  ch8.  10  and  58.  Sec  Consolidated 
Laws,  tits.    County  Law,  §  240,  State  Finance  Law,  §  40.] 

1  ai.  [Repealed  bv  L.  1909,  eh.  35.  See  Consolidated  Laws, 
tit.   Judiciarj'  Law,  s  87.] 

8  221  Writs,  ete.,  in  name  of  the  people,  and  in  finiirlin>i  I 
abbreviatlona. 

Except  where  it  is  otherwise  specially  prescribod  by  law,  a  writ 
or  other  pnn'esH  nwist  be  in  (he  name  of  the  pe«)ple  of  the  State, 
and  each  writ,  process,  record,  pleading;  or  other  proreedinff  in  a 
eourt,  or  before  an  officer,  uiusC  lie  in  the  English  lanprnaKe,  and, 
unless  it  is  oral,  ninde  out  on  papnr  or  parrhnient,  in  n  fair  lefriblo 
character,  in  words  at  length,  and  not  abbreviated.  But  the 
proper  and  known  names  of  process,  and  te<'hnieal  words,  may  bt* 
expressed  in  appropriate  lauRunpe,  as  now  is,  and  heretofore  hus 
been  customary;  such  abbreviations  as  are  now  commonly  em- 
ployed in  the  English  lanfTUaK*^  may  be  used:  and  numbers  may 
be  expressed  by  Arabic  fij^ures,  or  Roman  numerals,  in  the  cuh- 
tonmry  manner. 

2  R.  H.  275,  SI  S  and  0  (3  B.  S..  5th  cd.,  467:  2  EOm.  285).  codkoU- 
dated. 

f  2».  Id.;  teffte  and  return. 

A  writ  or  other  process  issued  out  of  a  court  of  record,  mii.«5t 
be  tested,  except  where  it  is  otherwise  si)eciully  prescribed  liy 
law,  in  the  name  of  a  jud>;e  of  the  court,  on  any  day;  must  be  re- 
turnable within  the  time  prcscrilied  by  law;  or,  if  no  time  is  pre- 
scribed by  law,  within  the  time  fixed  by  the  court,  and  th«»r*Mn 
specified  for  that  purpo.se;  and  when  returnable,  must,  together 
with  the  return  thereto,  be  tiled  with  the  clerk,  ttnlesf^  otherwise 
specially  nrescribed  by  law. 

2  R.   «.  279,   S  S);    U.    1847.   ch.  2»0.   |  57;   L.    1847.  ch.  470.   |  43. 

1  2t.  Id. I  to  be  sabiiorlbed  or  indorned^  iwhen  error, 
etc.,   aot   to  vitiate. 

A  writ  or  other  process,  issued  out  of  a  court  of  record,  must, 
bf'fore  Uie  delivery  thereof  to  an  olflcer  to  be  executwl,  Ih»  sub- 
scribctl  or  indorsed  with  the  name  of  the  officer  by  whom,  or  by 
whose  direction  it  was  granted,  or  the  attorney  for  the  party,  or 
the  person  at  whose  instance  it  was  issue<l.  A  writ  or  other  pro*-- 
ess  thus  subscribed  or  indorsed,  is  pot  void  or  voidable,  by  reason 
of  having  no  .seal  or  a  wrong  seal  thereon,  or  of  any  mistake  or 
omission  in  the  teste  there«)f.  or  in  the  name  of  the  clerk,  unles.s 
il  wa9  isiiucd  by  special  order  of  the  court. 
Id. 

S  25.  lAni*d,  1977.]  No  dlaeontlnnance  by  reasan  #f  va- 
cancy,  etc. 

An  action  or  sjiecial  proceeding,  civil  or  criminal,  in  a  ^ourt  of 
record,  is  not  discontinued  by  a  vacano*  <'r  change  in  the  judges 
«»f  the  court,  or  by  the  re-election  or  re-ai)pointment  of  a  jud;<e; 
but  it  must  be  continued,  heard  and  determined,  by  the  court,  as 
constituted  at  the  time  of  the  hearing  or  determination*  After  a 
judge  is  out  of  office,  he  may  settle  a  case  or  exceptions,  or  make 


«.  1, 1. 1,  a.  2  PROCEEDINGS.  §§  26-3« 

any  return  of  prooeedinsrs,  had  before  him  while  he  was  in  ofBcei 
and  may  be  compelled  so  to  do,  by  the  court  in  which  the  actior 
or  spei*ial  proceeding  is  pending. 
2  B.    S.   277.    i  2. 

f  20.  [Aia*d,  1910.]  urmen  one  Jndgre  may  continue  pro- 
eecdimirs   commenced  before   mfother. 

In  the  counties  within  the  first  and  second  judicial  districts, 
a  special  proceeding  instituted  before  a  ^*udge  of  a  court  of  record, 
or  a  proceeding  commenced  before  a  ^udge  of  the  court,  out  of 
c-otfrt,  in  an  action  or  special  proceeding  pending  in'  a  court  of 
rpc-ord  may  be  continued  from  time  to  time,  before  one  or  more 
other  jndges  of  the  same  court,  with  like  effect,  as  if  it  had  been 
instituted  or  commenced  before  the  judge,  who  last  hears  the 
same.     (See  I  771,  po«t.) 

Ain*d.  U    1910.  ch.  562.    In  effect  Sept.   1.  1010. 

I  2T.  [Repealed  by  L.  1909.  chs.  35  and  ()5.  See  Consolidated 
Laws,  titis.  Judiciary  Law,  1 1  28,  158  and  194,  County  Law, 
*  '24:>l  and  also  Code  Civ.  Pro.,  S  2507.] 

f  28.  [Repealed  by  L.  1009,  eh.  16.  See  Consolidated  Laws, 
tit-  County  Law,  f  245.] 

9  2»-    [Repealed  by  L.  1892,  ch.  677.] 

f  30.  [Repealed  by  L.  1909,  ch.  35.  Sec  Consolidated  Laws, 
tits.  Judiciary  Law,  f  29,  County  Law,  §  245.] 
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§§  31-38  TRIAIr  OF  CAUSES.  c  1, 1 1,  a.  3 


articijB  third. 

Miscellaneous  provisions  relating  to  the  sittings  of  the  court. 

Sec.  31.  Roonia,    fuel,    etc.,    how   furiii»hcU. 

32.  No   ItquorH,   etc..   to  be  sold  lii  court-house. 

33.  Peimltv. 

34.  Adouriiment  of  court  to  a  future  day. 

85.  Adjournment  of  temi.  judge  not  appearing. 

36.  When  court  to  be  adjoumetl  to  a  day  certain. 

37.  Causo*   tried  elnewhere   than   at  court-houw. 

38.  (tovpnior  may  change  place  for  holding  courts  of  record. 

39.  Such   appointment,   etc..    to   he   recorded    and   published. 

40.  Judge  may   change   place   for  holding  court  of   record. 

41.  Adjournment   of   term   to   another   place  when   parties  bo  fltlpnlate. 

42.  Pltn-c   for   holding  courts   in   city   of  New-York,    how  changed. 

43.  When   court-house   is   unfit   to   hold   court,    another   place   to   be   ap« 

ix)inted. 

44.  No  action   or  special  proceeding  abated,   etc..   by  failure  or  adjoum- 

meut  of  court. 

45.  Trial   once  commenced   may  be  contlnuetl   beyond   term. 

I  »l.  [Ronenlod  by  L.  1009,  eh.  16.  See  Consolidated  Laws, 
tit.   County  Law,  §  42.    See  also  New  York  charter,  §  62. J 

II  32-83.  [Repealed    by    L.    1909,    ch.    88.     See   Penal    Law, 

§  1790.] 

I  34.  [Am'd,  180R,  1909.1  Trial  of  caniieM  at  adjourned 
term. 

CniisoH  niny  be  noticed  for  trial  for  any  term  of  a  court  of 
record  adjc>uniod  aa  provided  in  section  seven  of  the  judiciary 
law,  as  if  it  was  held  by  original  appointment. 

Amendetl  by  L.  1K95,  ch.  946.  and  L.  1900,  ch.  63.  Former  section  re- 
pealed Iiy  L.  1900,  ch.  .So.  »See  ConsolulaUHl  Laws,  tit.  Judiciary  Law, 
M  T.  534,  540.  See  note  27  of  notes  of  Board  of  Statutory  Consolldatioo 
at   end   of   code. 

II  35-30.  r  Repealed  by  L.  1909,  ch.  35.  See  Consolidated 
Laws,  tit.    Judiciary  Law,  §  6.] 

I  37.  CauNOff    tried   elne^rliere   than   at   conrt-hoaae. 

The  parties  to  an  action  or  special  proceeding,  pendinir  in  a 
court  of  record,  may,  with  the  consent  of  the  judge  who  is  to 
try  or  hear  it,  without  a  jury,  stipulate  in  writing,  that  it  shall 
be  trioil  or  lioard  and  detorniiucd.  elsewhere  than  at  the  court- 
house. The  stipulation  inu.Mt  specify  the  place  of  trial  or  hearini;, 
and  must  be  filed  in  the  olHce  of  tiie  clerk;  and  the  trial  or  hearing 
must  be  bnuijrht  on  upon  the  usual  notice,  unless  otherwise  pro- 
vided in  the  stipulation. 

L.    1847.   ch.   470,    |   41.      See    i   239. 

I  3K.  Cjicivernor  may  ohanire  place  for  koldlBflr  co«rta 
of    record. 

If  the  jroveruor  deems  it  requisite,  by  reason  of  war,  pestilence, 
or  other  public  calamity,  or  the  danger  thereof,  that  the  next  en- 
suing term,  or  the  next  ensuing  adjourned  sitting,  of  the  court 


c.l,t.  l,a.3       TRIALS  NOT  TO  ABATE,  ETC.  §§39-44 

of  apiieals,  or  that  the  next  ensmng  term  of  auj'  other  court  of 
r»H-ord,  appointed  to  be  he'd  elsewhere  than  in  the  city  of  New- 
York,  should  be  held  at  a  phu-e,  other  than  that  where  it  is  ap- 
^M)iiite<l  to  be  hehl,  he  may,  by  proclamation,  appoint  a  different 
place  within  its  district  for  the  holding  thereof;  and  at  any  time 
tht-reafter  he  may  revoke  the  appointment,  and  appoint  another 
l>lacc,  or  leave  the  term  to  be  held  at  the  place  where  it  would 
have  been  held,  but  for  hlB  appointment. 

2  R.  S.  290,  f  87.  Thl«  Boction  has  not  boon  oxprofwly  rep^alod  but  has 
beca  emUdfeU  lu  the  Judiciary  Law.  See  Cunsohduted  Lawn,  tit.  Judici- 
ary   l-avr,    i    8. 

S  30.  Sach  appolntmenta.  etc,*  to  be  recorded  and  pub- 
linked. 

Snch  an  appointment  or  revocation  mu8t  be  under  the  hand  of 
the  governor,  and  filed  in  the  office  of  the  secretary  of  State;  it 
mast  be  published  in  such  newspapers  and  for  such  time,  as  the 
governor  directs. 

Id.,  f  88-  Partly  repealed  by  L.  1009,  ch.  58.  Soe  Consolidated  Laws, 
tit.  State  Finance  I^w.  f  40.  Balance  of  aectlon  not  expressly  rei>ealed 
tjQt  la  embodied  in  Judiciary  I^w,   {  8. 

8  40.  [Repealed  by  L.  1909.  ch.  35.  See  Consolidated  Laws, 
tit   Judiciary  Law,  §  9. J 

I  41.  [Am*d,  1801,  lfN)9.1  Adjoarnment  of  term  to  an- 
other plAce  ^vhen   partie*   no  Mtlpnlate. 

A  court  of  record  may  in  its  discretion,  where  the  parties  to 
an  action  file  a  stipulation  that  the  same  be  tried  at  a  place 
within  the  county  where  said  action  is  triable,  other  than  the 
oiurt -house,  adjourn  the  term  to  such  place  for  the  trial  of  said 
action.  Notice  of  such  an  adjournment  must  be  given,  as  the 
court  direct*  by  the  order. 

L.  Iftsa.  cb.  159,  first  clanse  of  |  3  (4  Edm.  S.-^O)  ;  and  L.  ISOO,  rli.  174, 
I  2  i6  Kdni.  T05k  cimsolidatHl  and  amM :  L.  isui.  di.  150.  Auim  uIkI  by 
1^  1J*0».  ch.  63.  Also  partly  n»pcaled  by  L.  1909.  vh.  35.  8»'0  (Vuisolitlated 
I^VK.  tit.  Judiciary  l.aw.  %  10.  See  note  28  of  uoteti  of  Board  of  Stututury 
Oiosolidation   at  end   of  code. 


If  42-43.  [Repealed    by    L.    1909,    ch.    35. 
lw^^  tit.   Judiciary  Law,  §§  11-12.  J 


See    Consolidated 


Law^^ 


1  4-1.  !Vo  aetfon  or  upeclal  prooeedlnfr  abated,  etc.,  by 
fall  a  re   or  adjovrnntent   of  court. 

When  a  terra  of  ♦  court  fails  or  is  adjourned,  or  the  time  or 
place  of  holding  the  same  is  changed,  as  prescribed  in  this  chap- 
ter, an  action,  special  proceeding,  writ,  process,  recognizance, 
or  other  proeeeding,  civil  or  criminal,  returnable,  or  to  be  heard 
or  tried,  at  that  t€»rm,  is  not  abated,  discontinued,  or  reu<le'red  void 
thereby;  but  all  persons  are  bound  to  appear,  and  all  proceedings 
must  be  had,  at  the  time  and  place  to  which  the  term  is  adjourned 
or  changed,  or,  if  it  fails,  at  the  next  term,  with  like  effect  as  if 
the  term  was  held,  as  originally  appointed. 

2  R  S,  204,  I  22;  2  R.  S.  277.  ||  n.  5  nncl  0:  2  R.  S  ?01.  «  01- 
U  isiil.  c-li.  ir.9.  I  a  (I  Eil'ii.  r.{2>:  L.  is  17.  ch.  2so,  S  2H  (4  VaUu.  564); 
L   lft*»,  ch    174.   I  3   (6  Ktlm.    »0G). 

*  Tbe   word    "  a  *'    omitted    by    error    lu    euKro»iilug. 
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81  61-55  JUDGES.  c.  1,  i.  2 

i  51.  [This  section  not  expressly  repealed  by  the  judiciary 
law  but  has  been  embodied  in  section  19  thereof.] 

1  52.  [Ain*a«  1800.1  S«batitiitloift  of  one  officer  for  an- 
other in  apedal  proceeding. 

In  case  of  the  death,  sickness,  resignation,  removal  from  office, 
absence  from  the  county,  or  other  disability  of  an  officer  before 
whom  or  in  whose  court  a  special  proceeding  has  been  instituted, 
where  no  express  provision  is  made  by  law  for  the  continuance 
thereof,  it  may  be  continued  before  the  officer's  successor,  or  any 
other  officer  residing  in  the  same  county,  before  whom  it  might 
have  been  originally  instituted;  or,  if  there  is  no  such  officer  in 
the  same  county  or  in  case  such  officer  be  disqualified,  then  before 
an  officer  in  an  adjoining  county,  who  would  originally  have  had 
jurisdiction  of  the  subject  matter,  if  it  had  occurred  or  existed 
in  the  latter  county;  and  in  case  such  special  proceeding  be  pend* 
ing  in  a  county  court  and  the  county  judge  or  the  county  be  dis" 
oualifled  to  hear  and  decide  the  same,  then  in  such  case  all  fur* 
tner  proceedings  therein  may  be  had  in  the  county  court  of  any 
adjoining  county,  which  court  shall  have  jurisdiction  to  hear,  try 
ai\d  determine  the  same  and  to  enforce  its  order. 

2  R.  S.  284.  J  51  (3  R.  S..  5tli  ed..  475;  2  Edm.  205);  L.  1899,  ch. 
878.      In  effect  Sept.    1.    1899. 

i  53.  Prooeedlnvs   before   svbatltnted   officer. 

At  the  time  and  place  specified  in  a  notice  or  order,  for  a  party 
to  appear,  or  for  any  other  proceeding  to  be  taken,  or  at  the  time 
and  place  specified  in  the  notice  to  be  given,  as  prescribed  in  this 
section,  the  officer  substituted  as  prescribed  in  the  last  section,  or 
in  any  other  provision  of  law,  to  continue  a  special  proceeding 
instituted  before  another,  may  act,  with  respect  to  the  special  pro- 
ceeding, as  if  it  had  been  originally  instituted  before  him.  But  a 
proceeding  shall  not  be  taken  before  a  substituted  officer,  at  a 
time  or  place,  other  than  that  specified  in  the  original  notice  or 
order,  until  notice  of  the  substitution,  and  of  the  time  and  place 
appointed  for  the  proceeding  to  be  taken,  has  been  given,  either 
by  personal  service  or  by  publication,  in  such  manner  and  for 
such  time  as  the  substituted  officer  directs,  to  each  party  who 
may  be  effected*  thereby,  and  who  has  not  appeared  before  either 
officer.  Where,  after  a  hearing  hi^s  been  commenced,  it  is  ad- 
journed to  the  next  judicial  day,  each  day  to  which  it  is  so  ad- 
journed, iH  regarded,  for  the  purposes  of  this  section,  as  the  day 
spe<'iHed  in  the  original  notice  or  order,  or  in  the  notice  to  appear 
before  the  substituted  officer,  as  the  case  requires. 

2  R.   S.  284,    ii  52  and  53.  consolldnted  and  am'd. 

f  54.  [Repealed  by  L.  1909,  chs.  23  and  35.  See  Consolidated 
Laws,  tits.    Executive  Law,  |  29,  Judiciary  Law,  §  23.] 

8  S5.  Party  may  appear  In  person  or  by  attorney. 

A  party  to  a  civil  action,  who  is  of  full  age,  may  prosecute  or 
defend  the  same  in  person  or  by  attorney,  at  his  election,  unless 
he  has  been  judicially  declared  to  be  incompetent  to  manage  his 
affairs.  Kach  provision  of  this  act,  relating  to  the  conduct  of  an 
action,  wherein  the  attorney  for  the  party  is  mentioned,  Includes 

*  Error   in   euffrossing   for   "  affected." 
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a  party  prosecuting  or  defending;  In  T>tH'son,  unleRs  otherwise 
specially  prescribed  therein,  or  unless  that  constructioji  is  initni- 
festly  repufoiant  to  the  context.  If  n  party  has  an  attorney  in 
the  action,  he  cannot  appear  to  act  in  person,  where  an  attorney 
may  appear  or  act  either  by  special  provision  of  law,  or  by  the 
coune  and  practice  of  the  court. 

I  ««-  [Repealed  by  L.  1000,  ch.  .?.^.  See  Consolidafed  Laws, 
tit.   Judiciary  Law.  H  53,  56,  88,  4GO-i<ir),  407.] 

I  57.  fRepealed  by  L.  1909,  chs.  23  and  3.5.  See  (Consolidated 
Laws,  tits.    Executive  Law,  §  30.  Judiciary  Law,  §  53.] 

ff  5A-S9.  [Repealed  by  L.  1009,  ch.  35.  See  Consolidated 
Laws,  tit..  Judiciary  Law,  §§  5,3,  2(i4,  4(K5.1 

I  60.  rAm'd,  190n.l  Service  of  paper  upon  attorney  re- 
Biding  in  adjolnlnff  atate. 

Service  of  a  paper,  which  mi;?ht  be  made  upon  him  at  his 
residence,  if  he  was  a  resident  of  the  State,  may  be  made  upon 
A  [tenvm  regularly  admitted  to  practice  as  an  attorney  and 
rouDselor,  in  the  courts  of  record  of  this  Stattj,  who«<e  office  for 
tbe  transaction  of  law  business  is  within  the  State,  but  who 
resides  in  an  adjoining  State,  bj*  dcpositiuR  the  paper  in  a  post- 
offlce  in  the  city  or  town  where  his  otflce  is  located,  properly 
inc'hified  in  a  postpaid  wrapper,  directed  to  him  at  his  office.  A 
Berri<*e  tbns  made  is  equivalent  to  personal  service  upon  him. 

L.  IHM.  ch.  175.  I  1  (0  fVlm.  700).  Amrtule.!  br  T..  1009.  ch.  65. 
Al^o  partly  r«>peal<><l  by  L.  1000.  ch.  85.  fkn^  roni(olidat<Ml  I^awH.  tit. 
JadirlaiT  Law,  |  470.  Sc^  nute  20  of  notes  of  Board  oC  Statutory  Cou- 
solldatioo    at   eud    of   coiU*. 


ppeal 
ciary 


Laws,  tit.    Judiciary  I^w,  §§  250,  473.] 


See    Consolidated 


»f  63-e4.  [Repealed  by  L.  1900,  ch.  &S.  See  Penai  I^w, 
H  271.  272,  187t>.] 

1  65.  Deatlft  or  dlsabilltr  of  attorney )  proceedlnsra  there- 
■poa. 

If  an  attorney  dies,  is  removed  or  suspended,  or  otherwise  be- 
comes disabled  to  net,  at  any  time  before  jud^jment  in  an  action, 
DO  further  procee<linjf  shall  be  takeu  in  the  action,  against  tue 
party  for  whom  he  appeared,  until  thirty  days  after  notice  tt) 
appoint  another  attorney,  has  bt^en  f?iven  to  that  party,  either 
pertionally,  or  in  such  other  manner  as  the  court  directs. 

2  R.  S.  287,  I  67   (3  R.  S.,  5th  cd..  477;  2  Edm.   29S). 


.  [Repealed    by    L.    1909,    ch.    3.5.      S 
Judiciary  Law,  §|  88, '474-475,  477.] 


Lawa,  tiL 

f  «8.  [Partly  repealed  by  L.  1909,  ch.  .^5.  But  see  Consoli- 
dated Laws*,  tit.  Judiciary  Law,  §§88  and  476,  which  embody 
the  whole  of  this  section.] 

I  9B.  [Repealed  by  L.  1009,  ch.  35.  See  CooBolidated  Laws, 
tic  Judiciary  Law,  §  478.] 
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If  70-71.  [Repealed    by    L.    1909,   ch.    88.      See   Penal   Law, 
§  273.] 

I  72.  [Uepeiiled  by  I..  1JK>1>,  eh.  35.     See  Couuolidated  Laws, 
tit.  Judiciary   Law,   §  479.] 

H  73-81.  [Repealed    by    L.    1909,    eh.    88.      See    Penal    Law, 
§§  274-270,  278,  279.] 

f  82.  [Repealed  by  L.  1909.  eh.  35.     See  Consolidated  I-aws, 
tit.    .Judiciary  Law,  §§  290-291,  293-294.] 

I  83.   [Repealed   by    L.   1900,    eha.   35  and    (i5.      See   Conaoli- 

ted   LawH,   tit.    .Judiciary   La^       '*"    ' ^^ 

Hee  Uode  Civ.  Pro.,  S  i;{23-a.] 


dated   I^awH,   tit.    .Judiciary   Law,   $$   14,   24,  25)5-297,  iiOl;   and 
-      -.      -^        -^  i;{23-a.' 


81  84-87.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated 
Laws,  tit.  Judiciary  Law,  §§  292,  298-300,  302-304.] 

I  88.  [Repealed  by  L.  1909,  ch.  10.  See  Consolidated  Laws, 
tit.    County  Law,  §  12.] 

f  89.  [Repealed  by  L.  lfM)9,  chR.  10  and  l^^.  Hee  (^onsolidatea 
Laws.  tits,  ('ounty  Law,  |  Hi9,  Judiciary  Law,  H  lOl,  15<i,  159, 
204,  280,  281.] 

II  »0-»».  (Repealed  by  L.  190ii  ch.  35.  See  Conaolidated 
Laws,  tit.    Judiciary  Law,  H  30,  109,  199,  251,  :i0&-3(k>,  4Ut(.J 

I  »4-  I  Repealed  by  L.  1909,  ch.  35.  See  (Consolidated  Laws, 
tit.    Judiciary  Law,  $§  107,  200,  381,  :J80.| 

I  »5.  [Repealed  by  L.  1909.  chs.  .-^-OS.  See  Consolidated 
Laws,  tit.  Judiciary  Law,  |i§  108,  200;  and  also  ('ode  Civ.  Pro., 
8  2512.] 

il  90-90.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated 
Laws,  tit.  Judiciary  Law,  H  230,  349,  351,  354,  160,  170,  201, 
231-233,  279,  403,  405.  343,  407,  and  also  Code  Civ.  Pro.,  §  2512.  J 
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CHAPTER  II. 

Powers,  Duties,  and  Liabilities  of  a  Sheriff,  or  other 
Ministerial  Officer,  in  the  Execution  of  the  Pro- 
cess or  Other  Mandate  of  a  Court  or  Judge,  in  a 
Civil  Case. 

TITIil     1.-  ProTltloBi  ralatlsff  to  tb«  Cxeevlloa  of  CItII  Mftadatet  foaerally. 

TITtE  Il.-PreTli«l«Bt  r«UtiBK  to  the  Exoeulioo,  hj  aShorllT,  of  a  Maadoto 
Offal  ttsttboPersOB. 

TITLE  III.— Applleotios  of  the  foretoiag  ProHttoos  to  tbo  Proeeodloirs  of  o 
Coroner. 

TITLB  IT.— Powon,  Dot  lea  ond  Llablltttoe  of  aa  Ineomlair  aad  Oatfolof 
Kliorlir  toopoeilToIr*  Tooehlag  the  Matters  iaeladod  ia  ihle 
Chapter. 

TITUS  I. 

Pnnviflioiis    relating   to  the  execution   of  civil   mandates 
generaUy. 

See.  100.  Sheriff  to  famish  certain  mlnate.  « 

101.  Copy  of  prooeas.  etc.,  to  be  deliyereJ  when  eerred. 
ICOl  SiMrtff  to  exeeaCo  proceae,  etc.:  may  return  by  mall. 
1C0.  Uabllity  for  neglect  in  special  proceedings. 
IM.  Sheriff   may   command   the  power   of  the   county,   to  oyercomo    re- 

alatance. 
lOS.  Namea  ol  realsters  to  be  certified. 
lOa.  Fwnlahment  for  refualng  to  asslat. 
107.  Governor  may  order  out  military. 

IQS.  Trial  of  claim  of  title  by  third  person,  to  property  seised  by  sheriff. 
lee.  Expenoea.   how  psid. 

1  lOO.  Sheriff  to  fnrnlah  certain   mlimte. 

A  aberiff.  to  whom  a  mandate  of  any  deseription,  is  delirered 
to  be  executed,  must,  without  eompeosation,  give  to  the  i^erson 
deiiverinir  the  same,  if  required,  a  minute  in  writing,  signed  bj 
the  sheriff,  specifying  the  names  of  the  parties,  the  general  na- 
ture of  the  mandate,  and  the  day  and  hour  of  receiving  the  same. 

2  R.  8.    440.  i  76  (8  B.  S.,  Gth  ed..  73S;  2  Edm.  458),  am'd. 

i  lOl.  [AiM'dy  18T7.]  Copy  of  proeeaa^  etc.,  to  be  delivered 
wken  serT-ed. 

A  sheriff  or  other  officer,  serving  a  mandate,  must,  ufion  the 
request  of  the  person  served,  deliver  to  him  a  copy  thereof,  with- 
out compensation. 

M^  I  «. 

I  162.  [Asa'd,  1877.]  Sberlif  to  execute  proceaa,  etc.|  may 
r^twurm  hy  saafl. 

A  sheriff,  or  other  officer,  to  whom  a  mandate  is  directed  and 
delivered,  must  execute  the  same  according  to  the  command 
thereof,  and  make  return  thereon  of  his  proceedings,  under  his 
hand.  For  a  violation  of  this  provision,  ho  is  liable  to  the  i>arty 
aggrieved,  for  the  damages  sustained  by  him:  in  addition  to  any 
&»,  or  other  punishment  or  proceeding,  authorized  by  law.  A 
Bwodate  directed  and  delivered  to  a  sheriff  may  be  returned,  by 
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depositing^  the  same  in  the  post-offlee,  properly  inclosed  in  a  post- 
l>aid  wrapper,  addressed  to  the  clerk,  at  the  place  where  his 
ottice  is  situated:  unless  the  officer,  making  the  return  in  the 
name  of  the  sheriff,  resides  in  the  place  where  the  clerk's  office  is 
situated. 

2  B.   S.   440.   8   77;   U    1850.  ch.   225.   |  3   <4  Edn.   690). 

1  108.  [Am'd,  1877.1  lilAbflftr  for  ii^ivle«t  tn  special  pi*f»- 
ceeclliiffa. 

A  sheriff,  or  other  officer,  to  whom  is  delivered  for  service  or 
execution,  a  mandate,  authorized  by  law  to  be  i»HQed,  by  a  judsre 
or  other  offlctT,  in  a  special  proceeding,  who  wilfully  neglects  to 
execute  the  same,  may  be  fined  by  the  judge,  in  a  sum  not  ex- 
ceeding twenty-five  dollars,  and  is  liable  to  the  party  aggrieved 
for  liis  daumgiis  sustained  thereby. 

2  R.  fl.   551.   8  3   (2  Edra.  571). 

H  104.105.  (Repealed  by  L.  1909,  oh.  35.  See  Consolidated 
I^ws,   tit.  Judiciary   Law,    §§   40(M01.] 

I  iwi.  [Repealed  by  L.  1909,  ch.  88.     See  Penal  Law,  §  1^48.1 

I  107.  fRupealed  by  Military  Law.  L.  1909,  ch.  41.  Super- 
seded by  L.  1S98,  ch.  212,  §  80,  which  was  likewise  repealed  by 
Military  Law,  L.  1909,  ch.  41.] 

f  lOK.  rAm*d.  t8?KVl  Trial  of  claim  off  title  br  third  per- 
son,  to   property   aelsed    by   aherlff. 

Where  it  is  specially  prescribed  by  law.  that  a  sheriff  must,  or 
may,  in  his  discretion,  impanel  a  jury  to  try  the  yalidity  of  a 
claim  of  title  to  or  of  the  right  of  possession  of  B»)ods  or  effects 
seized  by  him  by  virtue  of  a  mandate  in  an  action,  iuterposeil  by 
a  person  not  a  party  to  the  action,  the  trial  must  be  ccmducted 
in  the  following  manner,  except  as  otherwise  specially  prescribed 
by  law. 

1.  The  sheriff  must  from  time  to  time  notify  as  many  persons 
to  attend  as  it  is  necessary  in  order  to  form  a  jury  of  twelve 
I>ersons  ((ualilied  to  serve  as  trial  jurors  in  the  comity  court  of 
the  county,  or  in  the  city  and  county  of  New  York,  in  the 
supreme  court,  to  try  the  validity  of  the  claim. 

2.  UiM>i»  the  trial,  witnesses  may  be  examined  in  behalf  of 
the  claimant  and  of  the  party  at  whose  instance  the  pniperty 
claimed  was  taken  by  the  sheriff.  For  the  purimse  of  campellinK 
a  witness  to  attend  and  testify,  the  sheriff.  uiM>n  the  ai»plicntion 
of  either  party  to  the  inquisition,  must  issue  a  sulipoena,  as  pn»- 
.scribed  in  section  854  of  this  act,  and  with  like  effect;  except  that 
a  warrant  to  aiiprehend  (»r  commit  a  witness,  in  a  case  specified 
in  section  855  or  section  85G  of  this  act  may  be  issm*d  by  a 
judge  of  the  court  in  which  the  action  is  brought,  or  by  tbo 
county  judge. 

3.  The  sheriff  or  under  sheriff  must  preside  upon  the  trial.  A 
witness,  produced  by  either  party,  must  r>e  sworn  by  the  presiding 
officer,  and  examined  orally  in  the  presence  '^f  the  jury.  A  wit- 
ness who  testifies  falsely  upon  such  an  examination  is  guilty  of 
perjury  in  a  like  case  and  is  punishable  in  like  manner  as  upon 
the  trial  of  a  civi*  action. 

L.    18»5,   ch.   946. 
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I   100.    (ABi*d,    1895. J     Expenses,   how   p«Id. 

Upon  6uch  a  trial  tli«re  are  no  costs :  but  the  fees  of  the  sheriff, 
jurors  and  witnesses  must  be'  taxed,  by  a  judge  of  the  court  or 
tbe  eoiinty  judge  of  the  county,  and  must  be  paid  as  follows: 

1.  If  the  jury  by  their  verdict  find  the  title  or  the  right  of 
pc«8ession  to  tbe  property  claimed  to  be  in  the  claimant,  by  the 
party  at  whose  instance  the  property  was  taken  by  the  sheriff. 

2.  If  they  find  adversely  to  the  claimant  with  respect  to  all 
the  property  claimed,  by  the  claimant. 

3.  If  they  find  the  title  or  right  of  possession  to  only  a  part 
of  the  property  claimed,  to  be  in  the  claimant;  each  party  must 
pay  his  own  witnesses'  fees,  and  the  sheriff's  and  jurors'  fees 
mnjit  be  paid,  one-half  by  each  party  to  the  inquisition. 

Before  notifying  the  jurors,  the  sheriff  may,  in  his  discretion, 
require  each  of  the  parties  to  the  controversy  to  deposit  with 
him  such  reasonable  snm,  as  may  be  necessary  to  cover  his  legal 
fees,  and  the  jurors'  fees.  The  sheriff  must  return  to  each  party 
the  balance  of  the  sum  so  deposited  by  him,  after  deducting  his 
fees,  lawfully  chargeable  to  that  party,  as  prescribed  in  this  sec- 
tion. 

L.  1805,   cb.   946.      See  2  R.   S.   4,   i  12;   H  657-8.   1418-0. 
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TITLE  II. 

ProvisionB  relating  to  the  execution,  by  a  sheriff,  of  a  man- 
date against  the  person. 

Article  1.  Arresting,    conveytnif    to   Jail,    and    eoinmlttlnK    a    prisoner. 

2.  Jailf*:    Jail    (1{Hciplim>:    and    reRulationN   concomhiff   the  tHnifluemont 

and   «-are  of  prlsonetH. 
?•  T^'.'V'^'r'*'^.  ^***'*-    *"<*    tein|K)rary    removal   of   pristonerK   from   jail. 

4.  Jafl   liberties;   <>m<'hp«»k. 

5.  Action   upon  aud  as^iiiffiinient  of  a  bond  for  jail  llbertletji. 

ARTICIiS    FIRST. 

Arresting^  conveying  to  jail,  and  committing  a  prisoner. 

Sec.   110.  PrlHoner,    how   kept;   nupport  of. 

111.  IniprlHonniont   on   cxecntlon. 

112.  Id.:    In   other  counties. 

113.  ChargeB  for  food,  etc.,   when  prohibited. 

114.  Also   for   waiting   for  priHoner. 
lir».  RateH   of   charge's    for   lodging,    etc. 
ll«i.  rrlHouer   may  send    fc»r   necessaries. 

117.  rharges    for    rent,    etc.,    prohibltrd. 

118.  Prli«»ner.    how   conveyed    to    jail    through    another   ooantT. 
110.  C)fflc»»r   or   prlKoner   not    liable    to   arrest. 

1  llO.   [Am*cl,   lOOO.]     Prisoner,   how   kept|   sapport  of. 

A  porsr»ii  nrre«tPtl,  by  virtue  of  nn  order  of  nrrest,  in  nn  action 
or  spcH'inl  prot-oHiiiK  broujrht  in  a  court  of  record;  or  of  an  exe- 
cution i8s;ied  upon  a  judgement  rendered  in  a  court  of  record:  or 
surrendered  in  exoneration  of  his  bail;  must  be  safely  kept  in 
custody,  in  the  nuinner  prescribed  by  law,  and,  except  as  other- 
wiw  prescribed  in  the  next  section  and  in  subdivision  niuet<*on 
of  se<'tion  two  hundred  and  forty  of  the  county  law,  at  his  own 
expense,  until  he  satisfies  the  judgment  rendered  against  him,  or 
is  discharged  aceordinpr  to  law. 

2  R.  a.  .176.  M  7«  and  77  (3  R.  8..  5th  ed..  65»;  2  Kdm.  391),  consoli- 
dated and  extendnt.  .\mended  by  L.  10()9.  ch.  05,  |  3.  Se<>  note  30  of 
nofi-s   of  Board  of  Statutory  Consolidation   at  end  of  code. 

S   111.    r.%ni*d,    18K<I.]      ImprlHonnicnt    on    execution. 

Xo  person  shall  be  imprisoned  within  the  prison  walls  of  any 
jail  for  a  lonjjer  period  than  three  months  under  an  exeeiition  or 
any  other  mandate  a^rainst  the  person  to  enforce  the  recovery  of 
a  sum  of  money  less  than  five  hundred  dollars  in  amount  or  un- 
der a  commitment  upon  a  fine  for  contempt  of  court  in  the  non- 
payment of  alimony  or  counsel  fees  in  a  divorce  case  where  the 
amount  so  to  be  paid  is  less  than  the  sum  of  five  hundred  d<dlars; 
and  where  the  amount  in  either  of  said  cases  is  five  hundred  dol- 
lars or  over,  such  imprison ment  shall  not  continue  for  a  lonper 
period  than  six  months.  It  shall  be  the  duty  of  the  sheriff  in 
whose  custody  any  such  person  is  held  to  discharge  such  person  nt 
the  expiration  of  said  respective  periods  without  any  formal  ap- 
plication being  made  therefor.  No  person  shall  be  imprisoned 
within  the  jail  liberties  of  any  jail  for  a  longer  period  than  six 
months  upon  any  execution  or  other  mandate  against  the  person, 
and  no  action  shall  bo  commenced  against  the  sheriff  tipon  a 
bond  given  for  the  jail  liberties  by  such  person  to  secure  the  bene- 
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c2,t.2,a.l  PRISONERS,  ETC.  If  112-19 

fit  of  such  liberties,  as  provided  in  articles  fourth  and  fifth  of 
this  title  for  an  escape  made  after  the  expiration  of  six  months* 
imprisonment  a»  afot^said.  Notwithstandm^  snch  a  discharge  in 
either  of  the  aboTe  cases,  the  judgment  creditor  in  the  execution, 
or  the  person  at  whose  instance  the  said  mandate  was  issued,  has 
the  same  remedj  against  the  property  of  the  person  imprisoned 
which  he  had  before  such  execution  or  mandate  was  issued;  but 
the  prisoner  shall  not  be  again  imprisoned  upon  a  like  process 
issapd  in  the  same  action  or  arrested  in  any  action  upon  any  judp 
ment  under  which  the  same  may  have  been  granted.  Except  in 
a  case  hereinbefore  specific^  nothing  in  this  section  shall  effect  a 
oofflniitment  for  contempt  of  court. 
L  1886.  cb.   072.      See  {{   157.   1404.   2202,   8083. 

I  112.  [Repealed  by  L.  1909,  ch.  16.  See  Consolidated  Laws, 
tit  County  Law,  i  240.] 

If  118-117.  [Repealed  by  L.  1909,  ch.  47.  See  Consolidated 
Laws,  tit    Prison  Law,  S§  340-344.] 

1  118.  PrtBomer,  how^  eonveyeA  to  Jaill  thronarlt  another 
eofeaty. 

A  sheriff  or  other  officer,  who  has  lawfully  arrested  a  priKonor, 
nay  convey  his  prisoner  through  one  or  more  other  counties,  in 
the  ordioary  route  of  travel,  from  the  place  where  the  prisoner 
was  arrested,  to  the  place  where  he  is  to  bo  delivered  or  confined. 

2  R.    S.    426.    i    6. 

I  119.  [Repealed  by  L.  1900,  ch.  U.  Seo  Cousolidnted  Laws. 
tit  CiTil  Rights  Law,  {  22.]      • 
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ARTICLE    SECOND. 

Jails;  jail  discipline;  and  regulations  concerning  the  confinement 
and  care  of  prisoners. 

Sec.   120.  Jail    in    New   York   eltjr. 

121.  JailR   In   other  counties. 

122.  Either  of  tievoral   Jalln  may  be  tiKetl. 

123.  Civil  and   criminal   prlsonerH   to  be  kept  separate. 

124.  Males   and   femalea   to   be   kept   acparnte. 
12.5.   Penalties. 

126.  Jail   ph.T.slclan. 

127.  IsHue  of   new  execution    when   sick   prisoner  escape*. 
12ft.  Sale   of  liquor   In   Jnlls. 

129.  Permit,    when  granted. 

130.  Penalties   for   violation. 

131.  Service  of  papers  on  prisoner. 

132.  Sh«>rlff  to  permit   access   fe^r  that   purpose. 

133.  Prisoners    under    t'nll«M    .States    pniccss. 

134.  Sheriff  answerable   for   tiiclr  custody. 

f  120.  [RepeaM  by  L,  1909,  ch.  47.  See  Consolidated  Laws, 
tit.  Prison  Law,  §  420.] 

I  121.  [Rf.ponlcMi  by  L.  1009,  ch.  10.  See  Consolidated  Laws, 
tit.  Connty  Law,  |$  90,  188.] 

H  122-124.  [Repealed  by  L.  1909,  ch.  47.  See  Consolidated 
Laws,  tit.  Trison  Law,  §§  345-347.  J 

i  125.  [Partly  repealed  by  L.  1909,  ch.  88,  §  2501.  But  see 
Penal  Law^  f  1875,  which  embodies  the  whole  of  this  section.] 

I  120.  [Except  part  relating  to  county  of  New  York  repealed 
by  L.  1009,  ch.  47.  See  C4>nsolidated  Laws,  tit.  Prison  Law. 
§  348.     For  remainder  of  section!  see  Greater  New  York  Charter.] 

9  127.  rAin*d,  ISOff,  lOOO.]  I«sne  of  new  execatlon  when 
nick   prlnouer   encnpes. 

If  a  prisoner  actually  escapes,  while  proin^  to,  remaining;  at. 
or  returninif  from  a  hospital  to  which  he  has  been  ordered 
removed  pursuant  to  section  three  hundred  and  fifty-five  of  the 
prison  law,  a  new  execution  may  be  issued  against  his  person. 
if  he  was  in  custody  by  virtue  of  an  execution:  or,  if  he  was  in 
custody  by  virtue  of  an  order  of  arrest,  a  new  order  of  arrest 
may  be  granted,  upon  proof  by  affidavit  of  the  facts  specified  In 
this  section,  without  other  proof  and  without  an  undertaking. 
»  ^'i  ^?o;?A  *'^i-  VJ^-  /»"«'»"'•*<'  by  L.  1009.  oh.  «i».  Also  partly  repealed 
*'^  K.'^^i^'  *■''•  ■*••  ^'^'  <'"»>«'»H«»«t«^1  l-awH.  tit.  Prison  Ijiw.  f  HJSS.  Sre 
note  ni    of   notes    of   Bmird    of   Klalulnry   Cnnsolidntlon    at   end   of   eotle. 

II  128.129.   [Rppoalcd   by  L.   1009,   ch.  47.     See  Consolidated 

Laws,   tit.   Prison   Law,   §§   ;I41KJ50.J 

I  130.  [Repealed  by  L.  1909,  ch.  88.     See  Penal  Law,  $  1791.] 
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i    131.    Service  of  papers  on   prisoner. 

A  sheriff  or  jailor,  upon  whom  a  paper  in  an  action  or  special 
proceeding:*  directed  to  a  prisoner  in  his  custody,  i8  lawfully 
sierred,  or  to  whom  such  a  paper  is  delivered  for  a  prisoner,  must, 
within  two  d<iy»  thereafter,  deliver  the  same  to  the  prisoner,  with 
a  note  thereon  of  the  time  of  the  service  thereof  upon,  or  the 
receipt  thereof  by  him.  For  a  neglect  or  violation  of  this  section, 
the  sheriff  or  jailor,  jsruilty  thereof,  is  liable  to  the  prisoner  for 
all  damage  occasioned  thereby. 

Id.,    i   32.   am'd.      Soe  pout.    |   790. 

f   132.   Sherifl  to  permit  acceMs   for  that  purpose. 

Subject  to  reasonable  regulations,  wliicli  the  sheriff  may  esttil)- 
lish  for  that  purpose,  a  sheriff,  jailor,  or  other  officer,  who  has  the 
custinly  of  a  prisoner,  must  permit  such  ai'cess  to  him  as  is  neces- 
sary, for  the  personal  service  of  a  paper  in  an  action  or  special 
proceetlinir,  to  which  the  prisoner  is  a  party,  and  which  must  be 
personally  served. 

I   133.    Prisoners  ander  United   States  process. 

A  sheriff  must  receive  into  his  jail  and  keep  a  prisoner,  com- 
mittfd  to  the  same,  bj'  virtue  of  civil  process  issued  by  a  court  of 
re<'ord.  instituted  under  the  authority  of  the  United  States,  until 
he  is  dl.^chnrPfi'd  by  the  due  course  of  the  luws  of  the  United 
States,  in  the  same  manner  as  if  he  was  committed  by  virtue  of 
a  mandate  in  a  civil  action,  issued  from  a  court  of  the  State.  The 
sheriff  may  re<'eive,  to  his  own  use,  the  money  payable  by  the 
United  States  for  the  use  of  the  jail. 

2  R.    S.   44:t.    i   90   (3   R.   8..   5th  ed..    743;   2  Kdra.   462). 

S   134.   Slierltf   aasi^verable   for   their  custody. 

A  sheriff  or  jailor,  to  whose  jail  a  prisoner  Is  committed,  as  pre- 
scribed lof  the  last  section,  is  answerable  for  his  safe  keeping,  in 
the  courts  of  the  United  States,  according;  to  the  laws  thereof. 


i§  135-40  TEMPORARY  JAILS.  c.  2,  t.  2,  a.  3 


ARTICLE   THIRD. 

Temporary  jails,  and  temporary  removal  of  prisoners  from  jail. 

Sec.   135.   Wh(>n   Jail  iMvomeci   unlit,   otc,    another   to   lie  designated. 

136.  Denlgnatiiui,   bovr   auuulied. 

137.  Copy   of  deHlfciiHtlou    to  be   BerT«Hl   on   the   Rherlff,   etc. 

138.  Prixonerfi   already   upon    jail   liliertlen   when   other   Jail   deaiipiBted. 
130.  Jail    Jlbertlen    to    prlMiner,    who    Imvooiom    entitled    thereto,    before 

rvmoval. 

140.  Id.:    to   priHoners   removed. 

141.  When   deaifmation    to  l)e   reyolted,   etc. 

142.  Copy  of  reTiM'atioii   tii  be  nerved  on  aherlff;  aherlfTa  duty  tbereon. 

143.  Removal   of   prlMmerK   in   cane  of   Are. 

144.  What  officer  to  act  in   case  of  absence,   etc. 

II  lSB-137.  [RMK^nled  by  L.  1009,  ch.  47,  See  Consolidated 
LawB,  tit.    Prison  Law,  §S  351-353.] 

I  138.  rAin*d,  11MM».l  Prlaoneri*  already  upon  Jail  liber- 
ties  vrlten  other  Jail   deslvnated. 

If  a  prisoner  hnn  been  admitted  to  the  libertieB  of  the  jail  of  the 
county,  for  which  n  designntitm  Ih  mnde  purnunnt  to  Meetion  three 
hundred  and  fifty-one  of  the  primiu  law,  he  luuHt.  uotwith- 
Rtnndiii)?.  remain  within  those  liberties,  but  he  may  l)e  removed 
by  the  sheriflPr  to  whom  he  has  Kiven  bond  for  the  liberties,  to 
the  jnil  or  other  place  so  desijoiated,  and  confined  therein,  in  a 
case  where  the  sheriff  ml^ht  confine  him  in  the  jail  of  his  own 
county. 

2  R.  S.  428.  430.  |  18.  Amended  by  L.  1009.  ch.  05.  I  3.  See  note 
32  of  notOH  of  Board   of   Statutory   Consolidation   at  end  of  code. 

I  139.  Jail  liberties  tf»  prisoner,  nrho  beeomes  entitled 
thereto,  before   removal. 

If  a  person,  who  is  arrested,  before  or  after  the  designation,  by 
the  sheriff  of  the  county  for  which  the  desi/^nation  is  made,  be- 
comes entitled,  after  the  desif?nation,  and  before  his  removal,  to 
the  liberties  of  the  jail,  he  must  be  admitted  to  the  liberties  of 
the  jail  of  that  county,  as  if  the  designation  had  not  been  made; 
but  he  may  be  removed  by  the  .sheriff  to  the  jail,  or  other  nlace, 
so  designated,  and  confined  therein,  in  a  case  where  the  sneriflP 
niijcht  confine  hiiu  in  the  jail  of  his  own  county. 

Td..    I    19.    am'd. 

I   140.   rAm*d,    1900.]      Id.|  to   prisoners   removed. 

If  a  i¥»r8on  confine<l  in  or  removed  to  the  jail  of  a  contif^nons 
county.  desiKnated  as  prescribed  in  article  thirteen  of  the  Prison 
Law,  becomes  entitled  to  the  liberties  of  the  jail,  the  sheriff  of 
that  county  must  admit  him  to  the  jail  liberties,  as  if  he  had 
b«»en  oriKinally  arrested  by  that  sheriff,  on  a  mandate  directed 
to  him. 

Id..  I  20.  Amended  by  L.  1909.  ch.  05.  |  3.  and  ch.  240,  t  84.  See 
note   32  of  notes   of  Board  of  Statutory   Consolidation   at  end  of  code. 
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i  141.   (Am*d,    19<>f>.]     ^^hen    dcMlvnatiou    to   be    revoked. 

When  a  jail  is  erected  for  the  county,  for  whose  use  the  desig- 
natiou  pursuant  to  section  three  hundred  and  fifty-one  of  the 
prison  law  was  made,  or  its  jail  18  reu<lered  tit  and  safe  for  tht^ 
confiueiueut  of  prisoners,  or  the  reason  for  the  designation  of 
auother  jail  or  place  has  otherwise  ceased  to  be  operative,  the 
designation  must  be  revoked,  ua  prescribed  in  this  article  and 
section  three  hundred  and  fifty-two  of  the  prison  law. 

Id..  I  21.  Amended  by  U  1909.  oh.  G3.  i  .3.  and  oh.  240.  i  M.  See 
nutr  32  of    noteH  of  Board  of  Statutory   Consolidation   at  end   of  co«lc. 

f  142.  Oopy  of  revocation  to  be  nerved  on  iiherlfff  iilier- 
lff*a  daty    thereon. 

The  countj-  clerk  must  immediately  serve  a  copy  of  the  revocn- 
tion.  duly  c-ertitied  by  him  under  his  official  seal,  upon  the  sheriff 
of  the  same  county;  who  must  remove  the  prisoners  belonging  to 
his  custody,  and  confined  without  his  county,  to  his  proper  jail. 
U  a  prisoner  has  been  admitted  to  the  jail  liberties  in  the  other 
cimnty,  he  must  also  be  removed;  and  he  is  entitled  to  the  liber- 
ti«  of  the  jail  of  the  county,  to  which  he  is  removed,  without  a 
n«F  bond,  as  if  he  had  been  originally  admitted  to  the  jail  liber- 
tie!i  in  that  county;  and  the  bond  given  by  him  applies  accord- 
iuKly  to  tho.se  liberties. 

Id..  I  29.   am'd. 

II  143-144.  [Repealed  by  U  19()0.  ch.  47.  See  Consolidated 
Uv«.  tit.    Prison  Law,  f§  354,  :?r>a.j 
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ARTICLE    FOURTH. 

Jail  liberties;  escapes. 

Sec.  145.  Jail   llbertlp«  hi   certain   counties. 

146.  Id.  ;    In   other  cuuntlen. 

147.  Id. :  how  laid  out. 

148.  Copy   to   be  kept    iMwted    in   Jail. 
14U.  Who   adittitted    to   liherUeK. 

151).   rndertalflnK    to   be   exeeutwl    by   prisoner. 

151.    Fur   wlioni   undertalcinK   to   bv  held. 

ir>2.   I'rlKoner   to   be   eouinitted    when   Mun^ty  U  lnsufllicieot« 

lo'.i.  Surreuder  of   prisoner  by   his  Hurctlf**. 

154.   How   Kur render   made. 

l.'i.'^.   Wlint   de«me<l   and    what   not  d<'eine<l   an   escape. 

15tJ.  When  court  may  order  indicted  priHoner  to  be  produced. 

I.'jT.   I'risoiierH   eomniitttHl   for   contempt. 

iri8.  Sherifl-'M   llHblllty   for   esca|)e. 

ir»0.  Penalty   for   ooimlvaiice   at   wcape  by   a   Hheriff.    etc. 

if  143-14M.  IRepwiled  by  Ij.  1909.  ch.  47.  See  Consolidated 
Laws,  tit,    l'ri«oii  Law,  §§  357-^60.] 

i    14».    [AniM,   IKSO,   1fM>4.1      Who   adinltted   to  liberties. 

A  person  in  tlie  oiisttKl.v  of  a  sheriff,  by  virtue  of  an  order 
of  arreKt;  or  of  an  execution  in  a  civil  action;  or  in  eonsequenoe 
of  a  surrender  in  exoneration*  of  his  bail:  is  entitled  to  be  ad- 
mitted to  the  liberties  of  the  jail,  upon  delivering:  to  the  sheriff 
an  approved  undertaking  as  prescribed  in  the  next  section. 

Id..    I   40:    L.    1K8G,    ch.    648.       See  ante,    {    15.       L.    1904.   cb.    ^4.  In 

effect  April  20.    1904. 

9  ISO.  rAm*d,  IHHii,  1004.]  Undei-taklnv  to  be  ezectite4A 
by  prlfioner. 

The  undertaking  must  be  executed  by  the  prisoner,  and  one 
or  more  sulticient  sureties,  residents,  and  householders  or  free- 
holders of  the  county,  in  a  penalty  at  least  twice  the  sum.  in 
which  the  sheriff  was  required  to  hold  the  defendant  to  bail, 
if  he  is  in  custody  under  an  order  of  arr€*st,  or  has  been  sur- 
rendered in  exonerati(»n  (»f  his  bail,  before  judgment;  or  directed 
to  be  collected  by  the  execution,  if  he  is  in  custody  under  an 
execution;  or  remaining  uncollected  upon  a  judgment  against 
him.  if  he  has  been  surrendered  after  judgment;  conditioned, 
that  the  person  so  in  custody  shall  remain  a  prisoner,  aiTd  shall 
not,  at  any  time,  or  in  any  manner,  escape  or  go  without  the 
lilMM'tics  of  the  jail,  until  discharged  by  due  course  of  law.  L'pon 
the  giving  and  the  approval  by  the  court  or  a  judge  thereof, 
or  a  county  judge,  of  sin-h  an  undertaking,  the  prisoner  shall 
be  released  from  the  custody  of  the  sheriflF  and  the  sheriff  Hhall 
thcrcui»on  be  exonerated  from  liability.  But  after  the  allowance 
of  the  uiMlertaking  as  hereinafter  prescribed,  the  same,  must  Ik? 
delivered  by  the  ch*rk.  on  re<|iM'st,  to  the  party  at  whose  in- 
stance the  pristuier  was  in  custody.  Within  two  days  after  the 
approval  by  the  court,  judge,  or  county  judge,  the  uudertakiuK 
must  be  filed  by  the  sheriff  with  the  clerk,  and  a  copy  delivered 
to  the  party  at  whose  instance  the  prisoner  was  in  cust<>dy.  or 
to  his  attorm'y.  who  shall  within  three  days  thereafter  «erve 
upon  the  surety  or  sureties,  or  the  attorney   for  the  prisoner,  a 
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notice  that  he  docs  not  accept  him,  or  them,  as  bail;  otherwise 
hf"  is  deemed  to  hare  accepted  them.  Within  three  days  after 
the  receipt  of  such  notice,  the  surety  or  sureties,  or  the  attorney 
for  the  prisoner,  may  swve  upon  the  party,  or  attorney  for  the 
party,  at  whose  instance  the  prisoner  was  in  custody,  notice  of 
jnstifieation  of  the  same  or  other  bail  before  the  court  of*  a 
judi^e  thereof,  or  a  county  jud^e,  at  a  specified  time  and  place; 
the  time  to  be  not  less  than  five  days  nor  more  than  ten  days 
thereafter,  an<i  the  place  to  be  within  the  county  where  one  of 
the  bail  resides  or  where  the  defendant  was  arrested.  Except 
M  othen;\'ise  expressly  prescribed  in  this  article,  the  provisions 
refrulatinx  the  snl)stitution  of  new  sureties  or  a  new  undertaking, 
and  the  examination  and  qualification  of  the  new  sureties,  and 
the  allowance  of  the  iiudertakinK  after  justification,  contained 
in  article  third  of  title  first  of  chnpH:er  seventh  of  this  act.  shall 
fovern.  If  the  bail  shall  not  be  allowed,  the  court,  judge  or 
t-oonty  judge  shall  remand  the  prisoner  to  the  custody  of  the 
sheriff. 

Id..  i|  41  and  42;  L.  1886.  cb.  648 ;  L.  1904,  ch.  384.  Ab  to  deposit, 
•w  I  5<J.      In   eflr«?ot  April  26.   1904. 

1  181.  rAiii*d,  18811,  i004.)  V^gm^  whom  nndertalclnflr  to 
W  kcld. 

An  nndertaking  so  taken  is  held  for  the  indemnity  of  the 
party  at   whose  instance  the  prisoner  executing  it  is  confined. 

2  R.  S.  434.    i   43 :    U    1904.   eta.  384.      In  pfTect  April  20.    1004. 

I  152.  rAm*4l,  1S8A.1  Prisoner  to  be  committed  when 
rarely   1«  Insntndent. 

If  the  party  at  whose  instance  the  prisoner  is  In  custody  dis- 
covers that  a  surety  therein  is  insufflcieut,  he  may,  upon  proof 
of  tile  fact,  by  atfidavit  or  otherwise,  apply  to  the  court  or  to  a 
JQillce  thereof,  on  whope  process  or  mandate  such  prisoner  is  in 
curtmly.  or  to  the  county  judge  of  the  county  where  such  pris- 
oner is  confineil,  ami  the  court,  or  a  judge  thereof,  or  such  county 
jndge,  may  make  an  order  committing  such  prisoner  to  close  con- 
finement m  the»  jail  until  another  undertaking  with  good  and 
smfficient  sureties  Is  offered. 

M.  f  44:    L.    1S86,   Ch.    048. 

1  1S3.  [Ani'd,  lR8tt.]  Surrender  of  prisoner  br  hln  sare- 
tlcs. 

One  or  more  of  the  sureties,  in  an  undertaking  given  for  the 
liNrties  of  a  jail,  may  surrender  the  principal,  at  any  time  before 
jadpnent  is  rendered  against  them  in  an  action  on  the  under- 
taking; but  they  are  not  exonerated  thereby,  from  a  liability  in- 
curred before  making  the  surrender. 

2  R.  S.  434.   i  45.   amM:   L.   1$8G.  ch.   G48. 

I  154.  [Am^d,  1S9&1     Ho^vr  snr render  made. 

The  gnrrender  must  be  made  as  follows:  The  surety  or  sureties 
making  it  must  take  the  i>rincipal  to  the  keeper  of  the  jail,  who 
most,  npon  his  or  their  written  re<iuisition  to  that  effect,  take  the 
principal  into  his  custody,  and  indorse  upon  the  undertaking  given 
for  the  liberties,  an  acknowledgment  of  the  surrender;  and  also, 

*  So  In   orlginaL 
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if  ro(iuired,  give  the  surety  or  sureties  a  certificate,  acknowledg- 
iug  the  surrender. 

Id.,    I   46;    L.    1886.   cb.   648. 

§  156.  [Am*d,  1886. J  IVhat  deemed  and  what  not  deentea 
an   eiieape. 

The  going  at  large,  within  the  liberties  of  the  jail  in  which  he 
is  in  custody,  of  a  prisoner  who  has  ex«>cuted  such  an  nndertak- 
ing.  or  of  a  prisoner  who  would  be  entitled  to  the  liberties  upon 
executing  such  an  undertaking,  is  not  an  escape.  But  the  going 
at  large,  beyond  the  liberties,  by  a  prisoner,  without  the  assent 
of  the  party  at  whose  instan-ce  he  is  in  custody,  is  an  escape; 
and  the  sheriff  in  whose  custody  he  was,  or  his  sureties,  has  the 
same  authority  to  pursue  and  retake  him,  as  if  he  had  escaped  from 
the  jail.  Such  an  PHcai>e  forfeits  the  undertaking  for  the  liberties, 
if  any:  subjet»t  to  the  provisions  of  the  next  article  of  this  title. 

Id.,   f  47;   L.    1886,   ch.   648. 

I  in»«.  [AmM,  1877.1  IK^ben  court  mftF  order  indletetl 
prinoner  to   be  produced. 

Where  a  person,  who  has  been  indicted  for  a  criminal  offence, 
is  belli  by  a  sheriff,  by  virtue  of  a  mandate  in  a  civil  action  or 
special  proceeding,  the  court,  in  which  the  indictment  is  peudinfr 
may  make  an  order,  requiring  the  sheriff  to  bring  him  before  the 
court;  whereupon  the  court  may  make  such  disposition'  of  the 
prisoner,  as  to  it  seems  proper.  The  sheriff's  fees  and  expeuBes, 
HI  so  doing,  are  a  county  charge  of  the  county  wherein  the  court 
is   silting. 

L.   1871,  ch.   208.   i   1    (0   Etlm.    67). 

I    157.   Prinoner  committed   for   contempt. 

A  ijrisuner,  committed  to  jail  upon  process  for  contempt,  or 
committed  f(»r  misconduct  in  a  case  prescribed  by  law.  must  be 
actually  confined  and  detained  within  the  jail,  until  he  is  dis- 
charged by  due  course  of  law.  or  is  removed  to  another  jail  or 
place  of  continement,  in  a  case  pre8cril)ed  by  law.  A  sheriff  or 
keeper  of  a  jail,  who  suffers  such  a  prisoner  to  go  or  be  at  large 
out  of  his  jail:  ex<*ept  by  virtue  of  a  writ  of  habeas  corpus,  or 
by  the  special  direction  of  the  court  committing  him.  or  in  a 
case  specially  prescril>ed  by  law;  i»  liable  to  the  party  aggrieved, 
for  his  damages  sustained  thereby,  and  is  guilty  of  a  misde- 
meanor. If  the  commitment  was  for  the  non-payment  of  a  sum 
of  money,  the  amount  thereof,  with  interest,  is  the  measure  of 
damages. 

2   U.   8.   437.   I   61.   amM. 

^   158.   |Am*d,    188«,   1004.]      Sherlff*ii   liability   for  eiicape. 

Where  a  prisoner,  in  a  sheriff's  custody,  goes  or  is  at  large 
beyond  the  liberties  of  the  jail,  without  the  assent  of  the  party 
at  wln>se  instance  he  is  in  custody,  the  sheriff  is  answerable 
then'for,  until  an  undertaking  provided  for  in  section  one  hun- 
dred and  fifty  of  this  article  has  been  given  and  approved,  as 
follows: 

.  1.  If  the  prisoner  was  in  custody  by  virtue  of  an  order  of 
arrest,  or  in  consequence  of  a  surrender  in  exoneration  of  his 
bail,  before  judgment,  the  sheriff  is  answerable  to  the  extent 
of  the  damages  sustained  by  the  plaintiff. 
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2.  If  the  prisoner  was  iu  custody  by  virtue  of  any  other  man- 
date, ur  lu  coutjequouce  of  u  surrender  in  exoneration  of  his 
bail,  after  judgment,  the  sheriff  is  answerable  for  the  debt, 
damage»,  or  sum  of  money,  for  which  the  prisoner  was  com- 
mitted. 

3.  Upon  the  j?iving^  and  approval  of  the  undertaking  in  this 
article  mentioncKl,  no  action  for  an  escape  shall  be  maintained 
against  the  sheriff. 

2  R.  S.  437,  IS  ft2  and  63;  L.  1886.  ch.  648;  L.  1904,  ch.  384.  In 
effect  April   26.    1»U4. 

i  iw.   [Repealed  by  L.  1909,  ch.  88.    See  Penal  Law,  §  1839.J 
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ARTICLE  FIPTH. 

Aciim  upon  and  aangnment  of  a  bond  for  jaU  liberties, 

8ec.  160.  Defence  In  action  by  sheriff  on  bond. 

161.  Jads;m«nt  against  sheriff  to  be  evUlence  against  sureties,  «tc. 

102.  Summary   Judgment    for   sheriff. 

leS.  Requisites  of  application  therefor. 

164.  Such  Judgment   when   stayed.    Id.;    when   vacated. 

166.  Judgment  against  sheriff  U  evidence  of  damages. 

166.  AasIgnrnHnt  of  nndertaking. 

167.  Recovery  of  damages  for  breach  of  condition. 

16.8.  Kff.H't  of  comm«Mic«mcnt  of  action  a«  a  bar.  , 

16J).  Defence  to   action. 

170.  Stay  of  proceedings  against  sheriff,  how  authorized. 

171.  Defence  of  sheriff  in  action  for  escape. 

f  lOO.  fAm'dy  1886.]  Defence  In  action  l»r  Mberlll  on  nn- 
AertsiklnK. 

In  an  action  brought  on  an  undertaking  for  tho  jail  liberties.  It 
is  a  defence,  that  the  prisoner  voluntarily  returned  to  the  liberties 
of  the  jail  from  which  he  escaped,  or  was  recaptured  by,  or  snr* 
rendered  to  the  sheriflF,  from  whose  custody  he  escaped,  before 
the  commencement  of  the  action.  The  defendants  may  make 
that  or  any  other  defence  to  the'  action,  which  might  be  made  by 
the  sheriff,  to  an  action  against  him  for  the  escape. 

2  R.    S.   435,   §   48;   L.    1886,    cb.    648. 

5  161.  Judgment  aigaiiwkut  alierlff  to  be  evidence  asalnet 
•nretles,  etc. 

But  if  judgment  has  been  rendered  against  the  sheriff,  In  an 
action  brought  for  the  escape,  and  due  notice  of  the  pendency  of 
the  action  was  given  to  the  prisoner  and  his  sureties,  to  enable 
them  to  defend  the  same,  the  judgment  against  the  sheriff  is  con- 
clusive evidence  of  his  right  to  recover  against  the  prisoner  and 
his  sureties,  to  whom  the  notice  was  given,  as  to  any  matter 
which  was  or  might  have  been  controverted,  in  the  action  against 
the  sheriff. 
Id.,    s    40. 

S  162.  [Am*d,  1886.]    Snnimnry  Jndflrment  for  sherlll. 

In  an  action  brought  by  a  sheriff  on  an  undertaking  for  the  jail 
liberties,  if  it  apnears  to  the  court,  upon  a  motion  made  in  behalf 
of  the  sheriff,  that  judgment  has  been  rendered  against  him,  for 
the  escape  of  the  prisoner,  and  that  due  notice  of  the  pendency 
of  the  action  against  him,  was  given  to  the  prisoner  and  his  sure- 
ties, to  enable  them  to  defend  the  same,  the  court  must  order  a 
summary  judgment  for  the  plaintiff;  and  judgment  must  be  en- 
tered accordingly,  with  costs. 

Id..  }  50;  L.  1886,  eh.  648. 

I  163.   Reqnliilteii  of  application  tberefor. 

But  to  entitle  a  sheriff  to  move  for  such  a  judgment,  he  must 
have  served  a  copy  of  his  complaint,   and  given  twenty  days' 
notice  of  the  motion. 
Id.,   I   61. 

S  164.  Snch  Judgrment  ivlten  ntayed.    Id.)  Tvhen  ▼neated. 

If  it  appears,  on  the  hearing  of  the  motion,  that  the  defendants 
have  a  meritorious  defence,  which  was  not  controverted  in  the 
action  against  the  sheriff  and  which  by  law  could  not  have  been 
so  controverted,  the  court  may  stay  proceedings  on  the  judgment, 

2» 


c,  2,  t.  2,  a.  5    UNDTAK'G  FOR  JAIL  LIBERTIES.        S§  165-70 

with  such  HmiUitioiiB  and  upon  such  terms,  as  it  deems  just,  until 
a  trial  in  the  action;  but  the  judgment  must  stand  ns  a  security 
for  the  sherifif.  If  the  defence  is  established,  the  court  must  va- 
cate the  judsment,  and  reader  judguient  for  the  defendant. 

2  B.   8.  435,  H  52  and  53,  am'd. 

I  les.  [Am'd,  1886.]  Jatement  agralnst  aherfff  !■  eTldence 
•f  dABiaarea. 

In  an  action  brought  by  a  sheriff  on  an  undertalcing  for  the  jail 
libertic*&,  a  judgment  against  him  for  the  escape  of  the  prisoner, 
is  evidence  of  the  damages  sustained  by  him,  as  if  it  had  l^eon 
collected;  and  he  may  recover  his  reasonable  attorney's  and  couu- 
M  fcK^s,  and  other  expenses  in  defending  the  action  against  him, 
as  part  of  his  damages. 

Id.,   f  54;  L.   1886,   ch.   648. 

I  leo.  [Ajn*d,  1880.]    Auuignment  of  undertaklnv. 

If  an  nndertaking  for  the  jail  liberties  is  forfeited  before  the 
same  is  duly  allowed,  the  party  at  whose  instance  the  prisoner 
was  confined,  or,  in  case  of  his  death,  his  executor  or  adminis- 
trator, may  elect  to  bring  an  action  on  the  undertaking. 

Id.,  i  55;  L.  1886,  ch.  648. 

I  ler.  fAiu'd,  1886,  1004.1  Recoverr  of  d«mave«  for 
breads  of  condition. 

The  person  so  electing  may  maintain  an  action  on  the  under- 
taking, where  an  action  might  have  been  heretofore  maintained 
by  the  sheriff,  and  he  may  recover  the  same  damages  for  the 
breach  of  the  condition,  which  he  might  heretofore  have  re- 
covered in  an  action  against  the  sheriff  for  the  escape. 
Id.,  I  56;  I«.  1886,  ch.  648;  L.  1904,  ch.  384.    In  effect  April  26,  1904. 

f  168.  [Am'df  1886.]  ECeet  of  commencement  of  action  a» 
a  bar. 

The  commencement  of  such  an  action  shall  bo  doomed  an  elec- 
tion  and  is  a  bar  to  an  action,  by  or  on  behalf  of  such  person, 
against  the  sheriff  or  other  officer  accepting  such  an  undertaking, 
for  an  escape  by  the  prisoner  executing  the  undertaking,  amount- 
ing to  a  breach  of  the  condition  thereof,  unless  the  escape  was 
with  the  assent  of  the  sheriff  or  other  officer. 

1A.,  }  57;  L.  1886,  ch.  648. 

}  leO.   [Am'd,  1880,  1904.]     Defence  to  actions. 

In  an   action   bronght  as  provided  for  in   the  last   three  sec- 
tions,   the  defendant  may  make   any   defence,   which   he   might 
heretofore  have  made,  if  the  action  was  brought  by  the  sheriff. 
Id.,  i  58;  K  1686,  ch.  648;  L.  1904.  ch.  384.    In  effect  April  26.  1904. 

f  170.  rAni*d,  1886.]  Stay  of  proceedings  avalnat  sheriff, 
kow  n«t1horiBCd. 

If  the  person  ao  entitled  to  bring  an  action  on  the  undertaking 
for  the  jail  liberties,  in  lieu  of  making  such  election,  brings  an 
action  against  the  sheriff  for  the  escape,  the  court  may,  except 
where  the  escape  was  made  with  the  sheriff's  assent,  stay  proceod- 
iDgs  apon  a  judgment  recovered  against  the  sheriff,  with  such 
limitations  and  upon  such  terms  as  it  deems  just,  until  he  has 
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had  a  reasonable  time  to  prosecute  the  undertaking,  and  collect  a 
Judgment  recovered  thereon. 
Id.,  if  59  and  00;  L.  1886,  cb.  048. 

1  171.  [Am*d,  1904.]  Defence  of  ahertlt  In  action  for 
escape. 

In  an  action  against  a  sheriff  or  other  officer,  for  the  escape 
of  a  prisoner,  it  is  a  defense,  that  the  escape  was  without  the 
assent  of  the  defendant,  and  that  at  the  commencement  of  the 
action,  he  had  the  prisoner  within  the  liberties,  either  bj  his 
voluntary  return  or  by  recapture,  or  that  an  undertaking  required 
to  be  given  by  sections  one  hundred  and  forty-nine  and  one 
hundred  and  fifty  of  this  act,  was  given  and  approved. 

2  R.  S.  435,  S  04;  L.  1904,  ch.  884.    In  effect  April  26,  1804 
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TITLE  IIL 

Application  of  the  foregoing^  proviaionB  to  the  proceedings 
of  a  coroner. 

8»r.  172.  Datles  of  coroner  when  sheriff  1b  a  iMirty. 

173.  Anj  ooe  of  tbe  ooronera  m«7  act. 

174.  Arreat   of  sheriff  by   coroner. 
ITS.  Slicrlff;  hour  confined. 

176.  Place  of  cooflnement  to  be  deemed  a  Jail. 

177.  Sheriff  how  admitted  to  Jail  llbertlos;  liability  of  coroner  for  escape. 
17H.  Coron«»r  may  pro8f*cute,  etc.,  bond  for  itbortlee. 

17©.  Dolles  of  coroner  where  sheriff  Is  plaintiff. 
1««0.  Such  prlflonnr  entitled  to  Jail  liberties,  etc. 
181.  Escape  of  such  prisoner. 
ISIa.   Duties  of  county  treasurer  1^  Erie  county. 

9  ITS.  Dwties  «ff  eoromer  -when  aberlil  Is  a  j^urtr* 

In  an  action  or  upecinl  proceeding,  to  which  the  sheriff  of  a 
county  ifc  a  party,  a  coroner  of  the  same  county  has  all  the  power, 
and  ifi  subject  to  all  the  duties  of  a  sheriff,  in  a  cause  to  which  the 
ftfaeri£f  is  not  a  party;  except  as  otherwise  specially  prescribed  by 
law. 
2  B.  S.  441,  i  84  (3  R.^,  5tb  ed.,  741;  2  Edm.  400). 

{  278.   Any  one  of  the  coronera  maty  net. 

A  mandate  in  a  civil  action  or  8i)ecial  proceedinsr  which  must  or 
may  bo  executed  by  the  coroners,  or  by  a  coroner  of  a  county, 
mni;t  bo  directed  either  to  a  particular  coroner,  or  generally  to 
the  coroners  of  that  county.  Where  such  a  mandate  is  directed 
generally  to  the  coroners  of  a  county,  or  requires  them  to  do  any 
act.  It  may  be  executed,  and  a  return  thereto  may  be  made  and 
signed,  by  one  of  them;  but  such  an  act  or  return  does  not  affect 
the  others. 

Id.,  part  of  f  84,  and  |  85. 

f  174.  [Am*a,  18860     Arrest  of  sheriff  hy  coroner. 

Where  a  mandate,  requiring  the  arrest  of  the  sheriff  of  the 
county,  is  directed  to  a  coroner,  he  must  exe<'ute  the  same  in  the 
manner  prescribed  by  law,  with  respect  to  the  execution  of  a  simi- 
lar mandate  by  a  sheriff;  and  he  is  authorized  to  take  an  under- 
taking on  the  arrest,  or  an  undertaking  for  the  jail  liberties,  in  a 
like  case,  and  in  like  manner,  and  with  like  effect,  as  where  such 
an  undertaking  may  be  taken  by  a  sheriff. 

Id..  I  86;  L.  ISSe,  cb.  648. 

9  175.  Sherlffi  how^  confined. 

Where  the  actual  confinement  of  a  sheriff  by  a  coroner,  on  a 
mandate,  is  required  or  authorized  by  law.  Ire  must  be  confined 
by  tho  coroner,  in  a  house  situated  within  the  liberties  of  the 
jail  of  the  county,  other  than  the  sheriff*s  house,  or  the  jail,  in 
the  same  manner  as  a  sheriff  is  required  by  law  to  confine  a  pris- 
oner in  the  jail. 
Id..  I  87. 

}  1711.  Plnce  of  eonllneMent  to  he  deemed  A  Jail. 

That  house  thereupon  becomes  the  jail  of  the  county,  for  the 
vse  of  the  coroner;  and  each  provision  of  law  relating  to  the  iail, 
or  to  an  escape  from  the  jail,  applies  thereto,  while  the  sheriff  ia 
confined  therein. 

!«..  M  88  and  89. 
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1177.  [Am'd,  1RR6.1  Sheriff  bow  admitted  to  Jail  liberties i 
liability  of  coroner  for  escape. 

A  sheriff  so  arrwtod  must  he  admitted  to  the  liberties  of  the 
jail  of  the  county,  in  a  like  case,  and  u|K»n  exerntinK  a  like  under- 
taking? to  the  coroner,  as  prescribed  by  law  for  a  prisoner  in  the 
sheriff's  custody.  For  an  escape  of  the  sheriff  from  the  liberties, 
the  coroner  is  liable,  in  the  same  manner,  and  to  the  same  extent, 
as  a  sheriff  for  a  similar  escape;  and  he  may  make  the  same 
defence  as  a  sheriff. 

2  R.  S.  441.   I  90;  L.  1886.  ch.  648. 

i  178.  [AmM,  1880.1  Riiclitn  of  coroner  to  prosecute,  apon 
andertakinsr. 

The  coroner  may  prosecute  an  undertakinfr  for  the  libertV-. 
taken  by  him,  and  is  entitled  to  all  the  rights,  and  subject  to  nU 
the  liabilities,  prescribed  by  law  with  respect  to  a  samiiar  under- 
taking t  ken  by  a  sheriff.  The  undertaking  may  be  aasigued  by 
him,  to  the  party  at  w^hose  instance  the  sheriff  was  arrested:  an«l 
the  same  proceedings  may  be  had  thereupon,  as  upon  an  under- 
taking takeu  and  assigned  by  a  sheriff  in  a  similar  case. 

Id.,  i  91;  L.  1886,  cb.  648. 

I  179.  Duties  of  coroner  -vrhere  sheriff  la  plaintiff. 

A  person  arrested  by  a  coroner,  in  au  action  or  special  pro- 
ceeding, in  which  the  sheriff  of  the  county  is  plaintiff,  must  be 
confined  in  the  jail  of  the  county,  in  a  case  where  such  a  confine- 
ment is  required  or  authorized  by  law;  but  the  coroner  is  not 
liable  for  an  escape  of  the  prisoner  from  the  jail,  after  he  has 
been  confined  therein.  A  person  so  confined  must  be  ke^t  and 
treated,  in  all  rispeots,  like  a  prisoner  confined  by  the  sheriff. 
Id.,  i  92,  and  part  of  |  03. 

i  180.  [Am'dy  188G.]  Sucb  prisoner  entitled  to  Jail  IHver-. 
ties*  etc. 

A  person  so  arrested  by  a  coroner  is  entitled  to  be  discharged, 
or  to  the  lil)ertie8  of  the  jail,  as  the  case  re<iuires,  upon  giving  nn 
undertaking  to  the  coroner,  in  the  like  manner,  and  in  a  like  case, 
in  which  a  person  arrested  by  a  sheriff  would  Ik?  entitled  to  be  so 
discharged,  or  to  the  lil)erties.  The  undertaking  so  given  must  be 
in  all  respects  similar  to  that  required  to  be  given  to  a  sheriff: 
and  it  has  the  like  effect,  and  may  be  assigned  and  proceeded 
upon  in  like  manner. 

Id.,  part  of  i  03.  and  104;  L.  1886,  cli.  648. 

I  131.  Escape  of  such  prisoner. 

A  coroner  is  answerable  for  an  escape  of  a  prisoner,  admitted 
by  him  to  the  liberties  of  the  jail,  in  the  same  manner  and  to  the 
same  extent,  as  a  shoriff,  and  may  interpose  a  like  defence. 

Id.,   fi  06. 

i  181-a.  [Added,  1902.]  Duties  of  connty  treasurer  In  Erie 
county. 

In  the  county  of  Erie  the  powers  imposed  and  the  duties  con- 
ferred upon  coroners  by  the  provisions  of  this  title  shall  be  exer- 
cised and  performed  by  the  county  treasurer  of  Htich  county,  and 
such  county  treasurer  shall,  in  the  exercise  and  performance 
thereof,  be  subject  to  the  same  liabilities  and  responsibilitiee  as 
are  prescribed  in  this  title  in  the  ctise  of  coroners. 

L.  1002.  cb.  579    In  effect  April  14,    1002. 
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TITLE  IV. 

Powers,  duties,  and  liabilities  of  an  incoming  and  outgoing^ 
sheriff,  respectively,  touching  the  matteis  included  in 
this  chapter. 

Si»r.   182.  Ortlfioate  to  be  furnished   to  new  sherifT. 
183.   Powera  of  former  nherlff;   wben   to  cease. 
1H4.  Jail,    procesK.   etc.,    to  he  delivered  to  new  sheriff. 
185.   Former   BhertfT   to   execute   liiKtrnment. 
IHti.   Former   ttheriflT   to  execute   certain    process. 
1S7.  Certain   orders  to  be  dellveni   to  and  returned   by  new  sheriff. 

188.  I>ellTerj'  of   primmers,    process,   etc..    how   enfon^eil. 

189.  I'^Bdpr-fiilierlff,    etc..    when    to    comply    with    foregoing   |»rovl8lons. 

fi  1K2.189.  [Repealed  by  U  1900^  oh.  16.    See  Consolidated 
Liws,  tit.    County  Law,  §  195.] 
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CHAPTER  III. 

Civil  Jurisdiction  of  the  Principal  Courts  of  Record ; 
Organization,  Members,  and  Officers  thereof;  Dis- 
tribution and  Dispatch  of  Business  therein. 

TITLE      L-The  Gonrt  of  AppeAls, 

TlTliE    II.— The  Supreme  Court. 

TITLE  III.  -The  Court  of  CUIms. 

TITLE   lV.-The  City  ionri  of  the  City  of  Kew^Totlk 

TITLE     y.-The  County  Courts. 

TITLE  I. 
The  court  of  appeals. 

Article  1.  Jarisdlction,   end    mode   of   exercising  the  sume;    genorul   power*: 
terms   and   sittings. 
2.  The  clerk  of  the  court. 
S.  The   State  reporter:  publication  and  distribution  of  the  i«port«. 

ARTICLB  FIRST. 

Jurisdiction,  and  mode  of  exercising  the  same  general  powers ; 
terms  and  sittings. 

Sec.  190.  The  jurisdiction  of  the  court  of  appeals  In  dvU  actions. 

191.  Limitations,   exceptions  and  conditions. 

192.  I  Repealed.  J 

193.  Court  may  make  rules. 

194.  Remittitur;    when  Judgment   absolute  to  be   rendered,   and  proceed- 

inga  therenix>n. 
190.  Second    and    aubaequent    appeals. 

196.  Times  and  places  of  holding  terms. 

197.  Court  may  be  held  in  any  building;  adjournments. 

198.  Officers  to  be  appointed  by  court. 

§  190.  [Am'd,  180S.]  Tbe  Jurladlctlon  of  the  court  of  ap- 
peals In  civil  actions. 

The  court  of  appeals  has  excKisive  jurisdiction  to  review  upon 
appeal  every  actual  determination  made  prior  to  the  last  day  of 
December,  eighteen  hundred  and  ninety-five,  at  a  general  term  o# 
the  supreme  court,  or  by  either  of  the  superior  city  courts,  as 
then  constituted,  in  all  cases  in  which,  under  the  provisions  of 
law  existing  on  said  day,  appeals  might  he  taken  to  the  court  of 
appeals.  From  and  after  the  last  day  of  December,  eighteen  hun- 
dred and  ninety-five,  the  jurisdiction  of  the  court  of  appeals  shall, 
in  civil  actions  and  proceedings,  be  confined  to  the  review  upon 
appeal  of  the  actual  determinations  made  by  the  appellate  diyi- 
sion  of  the  supreme  court  in  either  of  the  following  cases,  and  no 
others: 

1.  Appeals  may  be  taken  as  of  right  to  said  court,  from  judg- 
ments or  orders  finally  determining  actions  or  special  proceedinga, 
and  from  orders  granting  new  trials  on  exceptions,  where  the  ap- 
pellants stipulate  that  upon  affirmance,  judgment  absolute  shall 
be  rendered  against  them.    (See  §  194.) 

2.  Vppeals  may  also  be  taken  from  determinations  of  the  appel- 
late division  of  the  supreme  court  in  any  department  where  Uie 
ippellate  dl^ii«ion  allows  the  same,  and  certifier  that  one  or  morv 
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qaestions  of  law  hare  arnen  which,  in  its  opinion,  ought  to  be  re- 
viewed bj  the-  court  of  appeals,  in  which  case  the  appeal  brings 
up  for  reTiew  the  question  or  quoetions  so  certified,  and  no  other; 
and  the  court  of  appeals  shall  certify  to  the  appellate  division  its 
determination  upon  such  questions. 
C3B.  Proc.,  I  U,  and  U  1886.  cb.  M6. 

I  l»l.  [Am*d,  isas,  1800,  1898,  lOOO.]  Umltatloiui,  ex- 
eeptloma  and  coBdltlons. 

The  jurisdiction  conferred  by  the  last  section  is  subject  to  the 
following  limitations,  exceptions  and  conditions: 

1.  No  appeal  shall  be  talLen  to  said  court,  in  any  civil  action 
or  proceeding  commenced  in  any  court  other  than  the  supreme 
court,  court  of  claims,  county  court,  or  a  surrogate's  court,  un- 
less the  appellate  division  of  the  supreme  court  allows  the  ap^al 
by  an  order  made  at  the  term  which  rendered  the  determination, 
or  at  the  next  term  after  judgment  is  entered  thereupon  and  shall 
certify  that  in  its  opinion  a  question  of  law  is  involved  which 
ought  to  be  reviewed  by  the  court  of  appeals.    (See  §  2261.) 

2.  No  appeal  shall  be  taken  to  said  court  from  a  judgment  of 
affirmance  hereafter  rendered  in  an  action  to  recover  damages 
(or  a  personal  injury,  or  to  recover  damages  for  Injuries  resulting 
in  death,  or  in  an  action  to  set  aside  a  judgment,  sale,  transfer, 
conreyauce,  assignment  or  written  instrument,  as  in  fraud  of  the 
rights  of  creditors,  or  in  an  action  to  recover  wages,  salary  or 
compensation  for  services,  including  expenses  incidental  thereto, 
or  damages  for  breach  of  any  contract  therefor,  or  in  an  action 
upon  an  individual  bond  or  individual  undertaking  on  appeal, 
when  the  decision  of  the  appellate  division  of  the  supreme  court 
is  unanimous,  unless  such  appellate  division  shall  certify  that  in 
its  opinion  a  question  of  law  is  involved  which  ought  to  be  re- 
viewed by  the  court  of  appeals,  or  unless  in  case  of  its  refusal 
to  so  certify,  an  appeal  is  allowed  by  a  judge  of  the  court  of 
app»Is.      (See  fi  791,  subd.  12;  §  1310.) 

3w  The  jurisdiction  of  the  court  is  limited  to  a  review  of  ques- 
tions of  law. 

4.  No  unanimous  decision  of  the  appellate  division  of  the  su- 
preme court  that  there  is  evidence  supporting  or  tending  to  sus- 
tain M  finding  of  fact  or  a  verdict  not  directed  by  the  court,  shall 
be  reviewed  by  the  court  of  appeals.  (See  §  1337.) 

L.  U86,  ch.  Mt :  L.  18M,  ch.  &:•;  L.  1998.  ch.  S74;  L.  1900.  ch.  S02.  lu  effect  Sept.  1,  IWO 

i  198.  [Repealed  Jan.  1,  1896.    L.  1895,  ch.  946.] 

i  103.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated  Laws, 
tit.   Judiciary  Law,  §S  51,  53.J 

t  104.  Remlttlturi  wlien  Jad^ment  absolute  to  be  ren- 
dered, ABd  proeeedlnars  thereupon. 

The  judgment  or  order  of  the  court  of  appeals  must  be  remitted 
to  the  court  below,  to  lie  enforced  according  to  law.  Upon  an  ap- 
peal, from  an  order  granting  a  n<nv  trial,  on  a  oa.se  or  excep- 
tions, if  the  court  of  appeals  determines  that  no  error  was 
committed  in  granting  the  new  trial,  it  must  render  judgment 
stKMilote  upon  the  right  of  the  appellant;  and  after  its  judtr- 
ment  has  been  remitted  to  the  court  below,  an  as.si«ssment 
of  damages,  or  any  other  proceeding,  requisite  to  render  the 
jodgmeut  effectual,  may  be  had  in  the  latter  court. 

Co.   Proe.,  psrtB  of  ||   11  and  12. 
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I   105.  Second  and  untosequemt  appeals. 

Upon  a  geooiMl  and  each  fnibsequent  appeal,  including  a  case 
where  a  former  appeal  has  been  dismissed  tor  a  defect  or  ir- 
regularity, the  time  of  filing?  the  return,  upon  the  first  appeal, 
determines  the  place  of  the  cause  upon  the  calendar. 

Id.,   part  of  f   13.      See  post,    if   789-793. 

Sf  196.198.  [Repealed  by  L.  1909.  ch.  35.  See  ConaoVIJat/^d 
Laws.  tit.    Judiciary  Law,  §§  54,  57.] 
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ARTICLE    SECOND. 

The  clerk  of  the  court 

See.   199.  Clerk  of  the  court  of  appenlR  to  girt*  tmiid ;   roonift  for  bis  office. 

200.  To   appoint    a    deputy.       Powers    of   deputy. 

201.  May  employ   attcdMtantti  In   hlH  office.      Sfjeclal   deputy. 

202.  Clerks  for  Judges  of  the  court  of  appeaU. 
2vn.  f>ffice«  for  Judge  of  tJie  court  of  appeals. 
::O4-20S.   (Repealed. I 

H  l0»-202.  [  Repealed  by  L.  19fp,  ch.  35.  See  ConsoHdated 
Lawe,  tit.  Judiciary  Law,  |§  58,  62,  256-259,  2G2;  Public  Build- 
in^rs  Law,  §  3.] 

f  ao3.  [Repealed  by  L.  1909,  chs.  16  and  35.  See  ConsoHdated 
I^ws,  tits.  County  Law,  fi  12,  Judiciary  Law,  §  55. 

if  204.206.  [Repealed;  Laws  1894,  ch.  135.] 
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ARTICLES    THIRD. 

The  State  reporter;  puhlu^ation  and  distribution  of  the  reports. 

Sec.  209.  State   reporter  la  the   reporter  of  the  court  of  appeals. 

210.  His  duty. 

211.  Reporter   not    to   be    int»«pi'8ted    hi    publication;    coutracts   for    pub- 

lication. 

212.  Copyright   of  reports. 

213.  Secretary    of   State   to  dlMtribute   reporlH. 

214.  rnreported    deciHions,    etc..     to    lie    delivered    by    reporter    to    suc- 

215.  Opiniona,  etc.,   not  to  be  delivered,  except,  etc. 

216.  CerUIn  opiniona   to  bo  dcixwited   with  clerk. 

fi  209-211.  [Repealed  by  L.  1909,  ch.  35.     See  Consolidated 
Laws.  tit.    Judiciary  Law,  H  GO-Ol,  430,  431.  433. J 

i  212.  [Repealed  by  L.  lOW,  chs.  23  and  35.    See  Consolidated 
Laws,  tits.    Executive  I^w,  g  31,  Judiciary  Law,  S  435.] 

I  213.  [Repealed  by  L.  1909,  ch.  23.     See  Consolidated  Laws. 
tit.  Executive  Law.  |  32.] 

li  214-216.  [Repealed  by   L.  1909,  cb.  35.     See  Consolidated 
Laws,  tit.    Judiciary  Law,  §|  256,  432,  434.] 
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TIXIiE  n. 
The  sapreme  coort,  including^  special  and  trial  terms. « 

Aiticte  1.  Jorisdictloo    and    powers;    deslnatlon    of    term«:    dlstrlbatlon    of 
buslnea*  among  the  terms  and  judges;   attendants  upon  the  sit- 
tings; miscellaneous  prorisions. 
2.  The  sapreme  coart  report ei. 
8«  Stenographers. 

ARTICLB  FIRST. 

Juriadieiion  and  powers;  daianation  of  terms;  distribution  of 
businen  among  the  terms  and  judges;  attendants  upon  the  SU' 
tings;  miseeUaneous provisions. 

Sec.  217.  G<^eral   JaritMlictlon   of   supreme   court. 

218.  Supreme   court   maj   change   place   of    trial    of    actions   pending   in 
other    courtK. 
^     219.  Judli-ial   departments. 

2211.  JnriMllction   of   appellate   dfylsion    and    powers   of   justices   thereof. 

221.  Clerks,   attendants  and  stenographers. 

222.  Governor   maj*    revoke   doslguatiou. 

223.  Designation,    etc.,    to   be   tiled    with   secretary    ol    State. 

224.  IBepealed.] 

225.  TlmeH  and   places  of  huldiug  terms  of  apiM>llate  division ;    how   ap- 

poIntiNl. 
22^.   Appointment    to   be  published. 

227.  [Repealed.  I 

228.  Whf>n   asH^N'Ute  jnstico   to   preside. 

229.  Hearing   of  appeals  when   title  tu  public   office  is  Involved. 

230.  Number  of  Joytlces  necessary  for  a  do<-lKJou. 

231-  Reargomcnt.    etc.,   when   caune   to  be-  lieartl   in   another   department. 

232.  Apprdntments  of   temiii  of   tlie   supreme  court. 

233.  rubllcatlon   of   appointments. 

234.  Governor  may   appoint  extraordinary   terms;   Justices   to  hold   them. ^ 

235.  Powers  of  justices  of  tlie  supreme  court. 

236.  (Repealed.) 

237.  Clovemor   to   designate   justices   to   hold   courts   In   certain    cases. 
2.3H.  Place  of  holding  the  terms. 

239.  Trial   of   action    at   chambers   after   adjournment   of   special    terra. 

240.  [Repealed.! 

241.  What   judges  may  perform  duties  of  Justice  at  chnmt)erfi. 

242.  Offioen*    required    to    attend    a    term    of    the    appellate    division; 

sheriff's  duty. 

243.  Fees  of  such  officers;   how  paid. 

I  21T.   General  JnrisdtcttoB  of  aupreme  court. 

The  general  jurisdiction  in  law  and  equity,  which  the  supreme 
coart  of  the  State  possesses,  under  the  provisions  or  the  consti- 
tution, includes  all  the  jurisdiction,  which  was  possessed  and  ex- 
erei«»fl  by  the  supreme  court  of  the  colcny  of  New  York,  at  any 
time,  and  by  the  court  of  chancery  in  England,  on  the  4th  day  of 
July,  1776;  with  the  exceptions,  additions,  and  limitations,  cre- 
ated and  imposed  by  the  constitution  and  laws  of  t'le  State.  Sub- 
ject to  those  exceptions  and  limitations,  the  supreme  court  of 
the  State  has  all  the  powers  and  authority  of  each  of  those  courts, 
and  exercises  the  same  in  like  manner. 

1  R.  S.  173,  §  36;  Id.  196,  S  1;  and  L.  1S47.  ch.  280,  §  16. 

I  218.   [Ain'd,  1805.]    Supreme  court  may  change  place  of  ^ 
trlsil  of  aetlom*  pendftav  In  other  conrtN. 

The  supreme  court,  upon  the  application  of  either  party,  may, 
and,  in  a  proper  case,  must  make  an  order,  directing  that  an 
Mae  of  fact,  joined  in  an  action  or  special  proceeding,  pending 
In  any  other  court  of  record,  except  the  city  court  of  the  city  of 
New  York,  or  a  county  court,  to  be  tried  at  a  term  of  the  su- 
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prome  court  in  aiidthor  county,  on  sach  tcnu:J,  and  under  such 
regulations  as  it  deems  just;  and  thereupon-  toe  issue  must  be 
tried  accordingly.  After  the  trial,  the  clerk  of  the  county,  in 
which  it  has  taken  place,  must  certify  the  minutes  thereof;  which 
must  be  tiled  with  the  clerk  of  the  court,  in  which  tbo  action  or 
special  proceeding  is  pending.  The  subse<iuent  proceedings  in  the 
last  mentioned  court  must  be  the  same,  as  if  the  issue  had  been 
tried  therein. 

L.    1893,   cb.   046. 

$  210.  [Repealed  by  L.  1900,  ch.  35.  See  ConsoUdatcd  Lavra, 
tit.  Judiciary  Law,  §  70.] 

f  220.  [Am'd,  1805,  lAOO.]  Jarliicliotlon  of  Appellate 
Division    and    po^'era    of   Jnntioeii    thereof. 

No  justice  of  the  appellate  division  shall  exercise  any  of  the 
powers  of  a  justice  of  the  supreme  court,  other  than  those  of  « 
justice  out  of  court,  and  those  pertaining  to  the  appellate  division 
or  to  the  hearing  and  decision  of  motions  submitted  by  consent 
of  counsel.*  From  and  after  the  last  day  of  December,  eigh- 
teen hundred  and  ninety-five,  the  appellate  division  shall  have 
the  jurisdiction  now  exercised  by  the  supreme  court  at  its  gen- 
eral terms,  and  by  the  general  terms  of  the  court  of  common 
pleas  for  the  city  and  county  of  New  York,  the  superior  court 
of  the  city  of  New  York,  the  superior  court  of  Buffalo  and  the 
city  court  of  Brooklyn,  and  such  additional  jurisdiction  as  may  be 
conferred  liy  the  legislature. 

Am'd  by  L.  1909,  ch.  65,  Also  partly  repoaUHl  by  U  1000,  ,ch.  35.  See 
CoiiHoIklatcHi  Uw8,  tit.  Jiiclklary  Ijiw.  ff  71.  72.  77.  81.  82,  85,  00.  See 
note  33  of  notos  of  Board  of  Statutory  Consolidatlcm  at  end  of  code. 

ff  221.22a.  [Repealed  by  L.  1909,  rh.  3.5.  See  Consolidated 
Laws,  tit.  Judiciarv  Law,  §§  72-73,  101,  106,  109,  111,  267,  268, 
270,  *hh  307,  347.] 

f  224.  [Repealed  Jan.  1,  1896;  L.   1895,  ch.  946,  §  2.] 

f  225.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated  Laws, 
tit.  Judiciary  Law,'§   78.] 

f  22«.  [Repealed  by  L.  1900,  chs.  23.  .3.5  and  58.  See  Consoli- 
dated TiawK,  tits.  Kxecutive  Law,  $  33,  Judiciary  Law,  S  79, 
State  Finance  Law,  §  46.] 

f  227.  [Rcpi^aled  Jan.  1,  1896;  L.  1895,  ch.  946.] 

f  :?i«.  [Rei)ealed  bv  L.  1909,  ch.  35.  See  Consolidated  Laws, 
tit.    .Indicia rj-   Law,   §   80.] 

f  :20.  r Added,  l.smi,  10O9.1  Heartnflr  of  appeals  -vrHen 
title  to  piilillc*  ofHce  In  involved. 

An  appeal  frrun  a  judfrment  or  decree  in  any  ca«e  In  which  the 
question  of  tha  title  to  a  public  office  is  directly  or  collaterally 
at  issue  or  in  suiy  manner  involved,  may  lie  placed  on  the  calendar 

•  But  tsoe  C(.nKt.,  art.   VI,   |  2,  as  aiu'U  hi   1905, 
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and  noticed  for  hearing  on  any  day  in  the  Appellate  division  of 
the  supreme  court,  in  the  first  department,  or  in  the  court  of  ap- 
peals, and  shall  be  beard  on  said  day. 

I4.  18»6,  cb.  560.  AmeudfH)  by  L.  1909,  ch.  r.5.  Also  partly  repealed  by 
L.  19U0,  ch.  35.  See  CouuoUdated  Laws,  tit.  Judieinry  LAVf,  |  148.  See 
note  ^   of  notes  ot  Board  of  Statutory  Consolidatlou  at  eud  of  code. 

i  SB30.  (Repealed  by  L.  1909,  ch.  35.  See  Consolidated  Laws, 
tit.  Judiciary  Law,  §  81. J 

I  831.  fAm'd,  1895,  IfHHK]  Renrflrnment,  et  cetera,  when 
caaji^  to  be  beard  In  another  departnient. 

Where  in  any  case  four  justices  of  the  appellate  division  in  any 
department  are  not  qualified  to  sit  therein,  or  where  the  justices 
(lualifit^  to  hear  the  appeal  are  equally  divided,  the  court  must 
direct  the  same  to  be  sent  to  another  department  to  be  specified 
in  the  order  to  be  there  heard  and  determined.  Where  in  any 
ca«e  when  an  appeal  to  the  appellate  division  of  any  department 
eonies  on  for  argument,  and  the  justice  before  whom  the  acti«)n 
was  tried  or  who  granted  the  order  appealed  from,  is  a  member 
c»f  such  appellate  division,  the  appellant  maj'  make  an  applica- 
ti«»n  to  such  appellate  division"  for,  and  tue  court  may  grant,  an 
order  directing  that  such  appeal  be  sent  to  an  adjoining  depart- 
ment to  be  si)ecified  in  the  order,  to  be  there  heard  and 
determined. 

L.    18»5.   eh.   94G:   L.    1900,  oh.   209.    In  effect  Sept.    1.    1900. 

S  232.  [Repealed  by  L.  1909,  ch.  35.  kSoc  Consolidated  Laws, 
tit.  Judiciary   Law,    §§   28,  29,   84,   9(5,  148^150.] 

I  233.  [Repealed  by  L.  1909.  chs.  2.*?.  .^5  and  58.  See  (^on- 
'^  »lidated  Laws,  tits.  Executive  Law,  §  3.3,  Judiciary  Law,  §  151, 
State  Finance  Law,  §  4(*.] 

I  234.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated  Laws, 
tit.  Judiciary  Law,  §§  79,  15.3.] 

I  23S.  [Am'd.  1S1>5»  lOOO,  lOOO.]  Powem  of  juntices  of 
the   nnpreme  eoart. 

.\ny  justice  of  the  supreme  court  has  power  to  hold  a  special  or 
trial  term  of  the  supreme  court  for  the  whole  or  any  portion  of 
the  term:  and  to  act  upon  any  business,  which  regularly  c<)mes 
lj«»fore  the  term  in  which  he  is  sitting,  except  where  he  is  per- 
itfinnlly  di.s<iualified  from  sitting,  in  a  particular  action  or  special 
prrx-tHMling.  Each  justice  must,  at  all  reasonable  times,  when  not 
engaged  in  holding  court,  transact  such  judicial  business  as  may 
lie  done  ont  of  court. 

L.  1K95.  c-h.  94C;  L.  1900,  ch.  384.  Amended  by  L.  1909.  ch.  GS.  Also 
partly  reptmled  by  L.  1909.  ch.  .35.  See  ConKolldatwl  LawH,  tit.  Judiciary 
Law,  t  l-l.**.  See  note  35  of  notes  of  Board  of  Statutory  Confl4didatIou  at 
end   of   code. 

i  23e.  [Repealed  Jan.  1.  1896;  L,  1895,  ch.  94G.] 

ii  237-238.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated 
I.jiwg,  tit.  Judiciary  Law,  §§  80,  152.] 
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{  2a».  [Am'd,  1&4>9.1  Trlnl  of  action  at  el&ambera  after 
ailjoarniiient   o^  Mpecial   term. 

An  action  triable  bj-  the  .supreme  court,  without  a  jury,  which 
was  upon  the  calendar  of  the  term  before  it  was  adjourncU  as 
provided  in  section  one  hundred  and  forty-eight  of  judiciary  law, 
may  be  tried  at  a  term  so  adjourned,  and  held  at  chambers,  by 
consent  of  both  parties,  but  not  otherwise. 

Co.  Proc.,  piirt  of  i  24.  Amendeil  by  L.  1909,  ch.  63.  Al»o  partly  re- 
pt'iileil  by  L.  1909,  ch.  ;J5.  S«?  CoutwUdated  Lawn,  Ut.  Judiciary  Law. 
SS  148.  2TG,  ;iU4.  404.  Stii  note  30  of  uotes  of  Board  of  Stalutotr  Cou- 
solldatiou  at  end  of  code. 

{  240.  [Repealed  Jan.  1,  1806;  U  1896,  ch.  946.] 

S  241.  [Aildeil,  1»10.1  IVhat  Judves  may  perform  datlea 
of   Jaatlces    at    chambem. 

A  county  judge  within  his  couuty  possesses,  and  upon  proper 
application  must  exercise,  the  power  conferred  by  law  in  jiceneral 
language  upon  an  officer  authorized  to  perform  the  duties  of  a 
justice  of  tiie  supreme  court  at  chambers  or  out  of  court. 

Added  by  L.   1910,   cb.  575.     In  effect  June  22.  1910. 

Tlii8  section  talces  tlie  place  of  the  nnuie  aectiou  which  was  repealed  bs 
Jadldury   Law    (I^    1909,    ch.    3r>),    |    800. 
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AaTICJLB    6Bi;ONO. 

The  Supreme  court  reporter. 

Sec.  244.   Meeting  for   appolntuwnt. 

o?5-  ?P^'***    meeting   for    apiMlntment    or    removal. 
5J^-   £!?»!?*-.?'   reporter;   opiulouts   to   be   furulKheU. 

512*  ivfJK!5?,K^"*'^f^*^l*'"?   ***»  ^   furiil8li«J    to   tUe   reporter. 
IS-  i«|J7J*^^*'i^*"^*'*^"**^"   ^y   «^^-'»0'   of  state. 
ZuO.  Salary   and   expenues. 

T  "  ^^r*-*?-  /Repealed  by   L    11>09,  ch,  35.     See  Consolidated 
Laws.   tit.    Judiciary  Law,   §§  90-92,  2C4,  437-443.] 

I  a4»-   [Repealed  by  L.  1909,  chs.  23  and  35.    See  Consolidated 
Laws,   tit.s.   Executive  Law,  f«  31-32,  Judiciary  Law,   §  444. J 

♦4/  f^'  .fK*^Pealed  by  L.  1909.  ch.  35.     See  Consolidated  Laws, 
tit.  Judieiary  Law,  §  445. J  ' 
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article:  third. 

Stenographers, 


Sec.  251.  StenographerB. 
232-253.    [BepealcHl.l 
2r>4.   Steiiogriiphei';*   In   Kings   county. 

25.'..  IIlH    aKsUtaiit.  ^  ,    .   ..  .  ,   ;i.  *  .  *        ^     . 

250.  Stenographen*  in  other  cimntics  of  second  Jualclal  district  and  also 
in    tlic    ninth    Judicial   distrirt. 

257.  Tlieir  Halaries ;   how  paid. 

258.  StwutgraplierH    for   certain    Judicial    districts. 

259.  Tiieir  Milarieit;   liow  paid. 

260.  Tiu'lr  expenaea;   how   paid. 

261.  [Itepr-aled.] 

262.  Temporary   at^noirrapher. 

i  251.   rAm*il,  1895.]     Stenoflrraphera. 

If  the  justice  presidinK  requires  a  copy  of  any  proceedinjM  writ- 
ten out  at  leufc^th  from  steno>;raplilc  iu>t08,  he  may  make  an 
order,  directing  one-half  of  the  stenoKrapher's  fees  therefor,  to  be 
paid  by  each  of  the  parties  to  the  action  or  special  proceeding,  at 
the  rate  of  ten  cents  for  eadi  folio  so  written  out,  and  may  en- 
force payment  thereof.  xVny  such  copy  shall  be  accessible  to, 
and  may  be  examined  by,  any  of  the  counsel  in  the  cause.  If 
there  are  two  or  more  parties  on  the  same  side,  the  order  may 
direct  either  of  them  to  pay  the  sum  payable  by  their  side,  for 
the  steuographer*s  fees;  or  it  may  apportion  the  payment  thereof 
among  them,  as  the  justice  deems  just. 

L.    1893.    ch.    946. 

{  252.  [Repealed  .Tan.  1,  1800;  L.  1895,  ch.  94G.] 

I  253.  [Repealed  Jan.  1.  189C:  L.  189J>,  ch.  1>46.] 

If  254-200.  [Repealed  by  Jj.  1909.  ch.  .^'>.  See  Consolidated 
Laws,  tit.    .Judiciary  Law,  §$  101,  ItM,  309,  312-v514,  .SlO.l 

i  261.   [Repealed  Jan.  1,  1891;  Laws  1890,  ch.  420.] 

i  262.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated  Laws, 
tit.    Judiciary  Law,  §§  1G2,  ia3.1 
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TITLE  in, 

ARTICI^B   ONB. 

Court  of   Claims. 

Added   1S97.     In  effect  Matrch  9,  180r.        U  1807,  ch.  30. 

S.C-  2fvJ.  Board  of  claims. 

2»J4.  Jurisdiction. 

:WC  Rtih's  and  proccdtre. 

26H.  OfflctTs. 

»rr.  Sral   of  court. 

2>i8.  £>eHsioo«,   duty   of  sheriff. 

'2iiO.  Jadgoients. 

'J70.  Duty   of   attorney-peneral   and  snperintondent  of  public   works. 

271.  Record   of   proceodlnjjs ;    report. 

272.  Kzpfn^e    of  praourinif   testimony   on  commissloti. 

273.  Annual    report    to   romptroUer. 
271.  Costs   not    to   be   taxed. 

275.  Appeals. 

27(S.  Time    and    manner    of   taking   appeal. 

277.  Case    on    ttppt-al, 

T7^   rrpference   on   appeals. 

27t>.  Salary    of    commisslonerM    of    olafnis. 

2^.  Stilarie»   of   ofOcers   of  board   of   claims. 

l*'^!.   Interplt'ader,    coo&oIidatioQ   and    new   parties. 

2H2-314.   C Repealed.  1 

I  263.    rAm*d,  lfK)4,  ttiOiii  1011.]      Board  Of  blalms. 

The  board  of  claims  is  continued  and  shall  hereafter  ho  so 
known  and  shttll  consist  of  three  commissioners  who  shall  be 
a|ipointod  by  the  governor,  by  and  with  the  advice  and  consent 
of  the  .«onate.  Th^re  shall  be  appointed  three  commissioners,  one 
to  snc<-p^d  ench  of  the  judpos  of  the  court  of  claims  now  serviug, 
a<  ^hall  bo  dosisnated  by  the  governor,  and  one  of  such  conmiis- 
fit»ncrs  shall  be  api)oiiited  for  a  torni  to  end  December  first,  ninc- 
t'H^  hundre<1  and  twelve:  one  for  a  term  to  end  December  first, 
nincteeti  hundred  and  fourteen,  and  one  for  a  term  to  end  De- 
fi'tiil>cr  first,  nin(»teen  hundred  and  sixteen,  and  on  the  expiration 
of  ^ucli  terms,  successors  shall  be  anpointed  for  terms  of  six  years. 
A  <-»^iiiini<.<^ioner  shall  f^erve  until  Lis  successor  takes  oflice.  An 
appointment  for  a  fehm  shortened  by  reason  of  a  predecessor  hold- 
it.S  over,  shall  b<^  for  the  residue  of  the  term  only.  Whenever  a 
C'lnimlssioner  shall  die,  resign,  be  removed  or  become  disqualified, 
a  siicc«<sor  shall  bo  appointed  for  the  remainder  only  of  the  term. 
Tlie  judges  of  the  court  of  claims  now  serving  shall  be  and  be 
known  as  cotnmissioiiers  of  claims  and  shall  constitute  said  board 
uiifil  th^'ir  successors  shall  take  office,  but  for  sixty  days  there- 
after shall  determine  (questions,  claims  and  matters  which  shall 
h:iTc  been  finally  submitted  to  and  heard  by  said  court  or  board 
iH'fore  thidr  successors  shall  take  office,  but  their  ofHces  shall  be 
d^-onit^\  vacant  for  the  purpose  of  devolving  all  other  powers  and 
;uri<*diction  upon  their  successors.  Appointees  shall  be  so  selected 
that  the  board  shall  be  composed  of  commissioners,  one  at  least 
f»t  whom  shall  have  been  an  attorney  and  counselor-at-law  of 
at  l*»a^f  ten  years*  experience  in  practice.  No  commissioner 
phall  hold  his  oflHcfe  aftfer  reaching  the  age  of  sixty-five  years,  and 
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a  commissioner  shall  not  hold  any  other  office  or  public  trust  nor 
serve  as  a  member  of  any  political  committee.  Two  commis- 
sioners shall  constitute  a  quorum  for  the  transaction  of  business. 
One  of  the  commissioners  selected  from  the  members  of  the  bar, 
when  designated  by  the  governor  in  writing  filed  in  the  office  of* 
the  secretary  of  state,  shall  be  chairman  of  the  board  to  serve 
until  a  new  designation  shall  be  made.  Said  judges  now 
serving  and  constituted  as  commissioners  as  aforesaid,  shall  for 
their  services  rendered  during  said  sixty  days  receive  com- 
pensation at  the  rate  of  five  hundred  dollars  i>er  month.  Ex- 
cept as  herein  otherwise  provided,  the  commissioners  appointed 
under  this  section  shall  have  jurisdietion  to  hear  and  determine 
all  matters  pending  in  the  board  of  claims  at  the  time  the;r  shall 
take  office,  and  all  matters  pending  in  the  court  of  claims  at 
the  time  when  this  section,  as  amended  takes  effect,  shall  be 
heard  and  determined  by  the  board  of  claims.  Whenever  in  this 
act  or  in  any  other  statute  reference  is  made  to  the  court  of 
claims  or  any  officer  thereof,  the  same  shall  be  deemed  to  refer 
to  and  mean  the  board  of  claims  or  an  officer  thereof,  but  the 
board  of  claims  shall  not  be  or  be  deemed  a  court  of  record.  All 
provisions  of  this  article  applicable  to  the  court  of  claims,  its 
jurisdiction  and  procedure,  shall  hereafter  apply  to  said  board* 
prescribe  its  jurisdiction  and  govern  its  procedure,  except  that  the 
determination  of  the  board  upon  a  claim  shall  be  and  be  known 
as  a  determination  instead  of  a  judgment,  but  it  shall  have  tlie 
same  force  and  effect  and  be  subjected  to  the  same  procedure  as 
provided  in  this  article  for  a  judgment. 
L.  10O4,  ch.  16:  L.  1900.  ch.  C02;  L.  1911,  ch.  R5C.  In  effect  July  31.  1911. 

§  204.    [Am*d.    1005,   11)00,   1908.]      Jurisdiction. 

The  court  of  claims  possesses  all  of  the  powers  and  jurisdic- 
tion of  the  board  of  claims.  It  also  has  jurisdiction  to  hear  and 
determine  a  private  claim  against  the  state,  including  a  claim 
of  an  executor  or  administrator  of  a  decedent  who  left  him  or 
her  surviving  a  husband,  wife  or  next  of  kin,  for  damages  for  a 
wrongful  act,  neglect  or  default,  on  the  part  of  the  state  by 
which  the  decedent's  death  was  caused,  which  shall  have  accrued 
within  two  years  before  the  filing  of  such  claim  and  the  state 
hereby  consents,  in  all  such  claims,  to  have  its  liability  deter- 
mined. It  may  also  hear  and  determine  any  claim  on  the  part 
of  the  state  against  the  claimant,  or  against  his  assignor  at  the 
time  of  the  assignment;  and  must  render  judgment  for  Ruch 
sum  as  should  be  paid  by  or  to  the  state.  But  the  court  has*  no 
jurisdiction  of  a  claim  submitted  by  law  to  any  other  tribunal 
or  officer  for  audit  or  .determination  except  where  the  claim,  is 
founded  upon  express  contract  and  such  claim,  or  some  part 
thereof,  has  been  rejected  by  such  tribunal  or  officer.  In  no 
case  shall  any  liability  be  implied  against  the  state,  and  no 
award  shall  be  made  on  any  claim  against  the  state  except  upon 
such  legal  evidence  as  would  establish  liability  against  an  indi- 
vidual or  corporation  in  a  court  of  law  or  equity.  No  claim 
other  than  for  the  appropriation  of  land  shall  be  maintained 
against  the  state  unless  the  claimant  shall  within  six  months 
after  such  claim  shall  have  accrued,  file  in  the  office  of  the  clerk 
of  the  court  of  claims  and  with  the  attorney-general  a  written 
notice  of  intention  to  file  a  claim  against  the  state,  stating  the 
time  when,  and  the  place  whore  such  claim  arose  and  in  deta'l 
the  nature  of  the  same,  which  notice  shall  be  signed  and  verified 
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by  the  claimant  before  an  officer  authorized  to  administer  oaths. 
The  attorney -general  may  require  any  person  filing  such  a  notice 
of  claim  for  any  cause  whatever  against  the  state  to  be  sworn 
l^fore  him  or  one  of  his  deputies  designated  by  him  for  that 
purpose  within  the  county  of  the  claimant's  residence,  relating 
to  such  claim  and  when  so  sworn,  to  auswer  orally  as  to  any 
facts  relative  to  the  justness  of  such  claim.  Willful  false  swear- 
ing before  the  attorney-general  or  deputy  attorney-general  is  A 
perjury  and  punishable  as  such.  Provided,  however,  that  nothing  '^ 
horein  shall  be  construed  to  confer  jurisdiction  of  any  claim 
which  accrued  more  than  three  years  prior  to  the  time  when  this  ,», 
j^'tion,  as  amended,  takes  effect,  but,  as  to  claims  which  accrued  ^ 
within  three  years  prior  to  the  time  when  this  sectiou,  as  ^ 
amended,  takes  effect,  and  as  to  claims  which  have  heretofore 
been  filed  in  the  court  of  claims  and  which  have  been  dismissed 
for  lack  of  jurisdiction  within  three  years  last  past  the  court 
shall  have  jurisdiction,  if  a  notice  of  intention  to  file  such  claim 
ix  filed  in  the  oflice  of  the  clerk  of  the  court  of  claims  and  with 
the  attorney-general  within  six  mouths  and  such  claim  is  filed 
within  one  year  after  this  section,  as  amended,  takes  effect. 
Providted  further,  that  nothing  herein  contained  shall  be  con- 
strued to  allow  the  court  to  hear  any  claim  which  as  between 
citizens  of  the  state  would  be  barred  by  lapse  of  time  or  of  any 
claim  heretofore  accrued  and  of  which  the  said  court  has  had 
jorisdiction  and  which  was  barred  by  lapse  of  time  at  the  date 
when  this  section,  as  amended,  takes  effect. 

Anj'd  by  L.  1905.  ch.  370;  L.  1906.  ch.  692;  I^  1908,  ch.  519.  In  effect 
Sept.   1,    1908. 

{  265.   TAni'd,   1900.]      Rules   and   procedure. 

The  court  may  establish  rules  for  its  government,  and  the 
rejcnlation  of  practice  therein:  prescribe  the  forms  and  methods 
of  procfflure  before  it,  vacate  or  modify  judgments,  and  grant 
new  trials,  and  except  as  otherwise  provided  in  said  rules  and 
regulations,  or  the  code  of  civil  procedure,  the  practice  shall 
be  the  same  as  in  the  supreme  court. 

U   19W5.    ch.    602.      In    effect    Oct.    1.    1906. 

I  206.   [Am'd,  100€,  1900,  1911.]      Oflllcers. 

The  board  of  claims  shall  appoint,  and  may  at  pleasure  remove 
a  clerk,  a  deputy  clerk,  and  a  stenographer  and  they  shall  per- 
form such  duties  as  the  board  may  prescribo.  Before  entering 
njKm  the  duties  of  his  office,  the  clerk  shall  make  and  file  in  tho 
office  of  the  comptroller,  a  bond  for  the  faithful  performance  of 
his«  duties  in  an  amount  and  with  sufficient  suretios  to  be  ap- 
provt*d  by  at  least  two  of  the  commissioners,  which  approval 
shall  be  indorsed  on  said  bond. 

U  1906,  ch.  692;  L.  1909,  ch.  580;  L.  1911,  ch.  «r^.  In  effect  July  31,  1911. 

I  267.    Seal  of  court. 

The  court  shall  adopt  and  procure  an  official  seal,  with  suitable 
device  and  inscription.  A  description  of  such  seal,  with  an  ini- 
presRion  thereof,  shall  be  filed  in  the  office  of  the  secretary  of 
rtate.  The  expenses  of  procuring  such  seal  shall  be  paid  out  of 
the  contingent  fund  of  the  court. 
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I  208.   tAm'd,   1900,    1911.]      S^Hiiroti*,   Atkiy   of  Hh^rl*. 

The  board  shall  hold  at  least  eight  sessions  each  year,  and 
unless  otherwise  ordored  hy  the  board  shall  be  held  a»  folluws: 
On  the  fourth  Monday  of  January  at  the  cayitol  in  Albany;  on 
the  third  Moudav  of  February  at  the  city  of  Syracuse;  on  the 
fourth  Monday  of  March  at  the  city  of  Utica;  on  the  fourth  Mon- 
day of  April  lit  the  capitol  at  Albany;  on  the  fourth  Monday  of 
May  at  the  city  of  Kochester;  on  the  third  Monday  of  June  at 
the  city  of  Buffalo;  on  the  fourth  Monday  of  September  at  the 
capitol  in  Albany;  on  the  fourth  Monday  of  November  at  the 
capitol  at  Albany,  and  it  may  also  hold  adjourned  or  special  ses- 
sions, at  such  other  times  and  places  in  the  state  as  it  may  de- 
termine. It  may  also  hold  a  session  and  take  testimony  where 
the  claimant  resides  or  where  the  claim  is  allcj:ed  to  have  arisen, 
or  in  the  vicinity,  and  may  view  any  premises  affected  by  the 
proceedini:s,  and  in  case  of  any  appropriation  of  land  by  the 
state,  the  value  of  which  shall  exceed  five  hundred  dollars,  it 
shall  be  the  duty  of  the  board  to  view  the  premises  affected  by 
the  appro^)riatiou.  The  sheriff  of  any  county,  except  Albany, 
shall  furnish  for  the  use  of  the  board  suitable  rooms  in  the  court 
house  of  his  county  for  any  session  ordered  to  be  held  thereat 
and  the  sheriff  of  any  county  shall  if  re(^uired  attend  said 
session,  tlis  fees  for  attendance  shall  Ihj  paid  out  of  the  con- 
tingent fund  of  the  board,  at  the  same  rate  as  for  uttenuiug  a 
term  of  the  supreme  court,  in  that  county. 
L.   1006.  ch.   002;   L.   1011.  ch.  8GC,  In  eCft-ct  July  31,   lOlL 

§  209.   rAin*d    1901,    1909.]      Jadflrments. 

The  determination  of  the  court  upon  a  claim  shall  be  bjr  a 
judgment  to  be  entered  in  a  book  to  be  kept  by  the  clerk  for 
that  purpose,  ami  si;;ned  and  certihed  by  him.  Within  ten  days 
after  the  entry  of  the  judjjment,  the  clerk  shall  serve  a  certified 
copy  thereof  on  the  claimnnt  or  his  attorney  and  also  upon  the 
attorney-general.  If  the  claim  arises  in  a  case  where  the  state 
seeks  to  appropriate  or  has  appropriated  land  for  a  public  use. 
the  judgment  shall  contain  a  description  of  such  land.  A  tran- 
script of  a  judgment  in  favor  of  the  state,  certified  by  the  clerk 
of  the  court,  may  be  filed  and  docketed  in  the  clerk's  olHco  of 
any  county;  and  upon  being  so  docketed  shall  become  and  bo  a 
lien  upon  the  property  of  the  claimant  in  that  county,  to  the 
same  extent  and  enforceable  hy  execution  in  the  same  manner, 
as  a  judgment  of  the  atipreme  cotirt.  A  final  judgment  affnlnst 
th(»  claimant  on  any  clnini  prospctite<l  as  provided  in  thia  article 
shall  forever  bar  any  further  claim  or  demand  against  the  state 
arising  out  of  the  malters  involved  in  the  controversy.  Interest 
shall  be  allowed  on  eacli  judgment  of  the  court  of  claim**  from 
the  date  thereof  until  the  twentieth  day  after  the  comptroller  is 
authorized  to  issue  his  warrant  for  the  payment  thereof  or  until 
payment,  if  payment  be  made  sooner.  But  no  such  judgment 
shall  bo  paid  until  there  shall  be  fil(»d  with  the  I'omptroHor  a 
copy  thereof  didy  certified  by  tlie  clerk  of  the  court  of  claims 
together  with  a  certificate  of  the  attorney-general  that  no  appeal 
from  such  judgment  has  been  or  will  b<?  taken  by  the  state. 
and  a  releas*'  and  waiver  by  the  attoniey  for  the  claimant  of 
any  lien  for  s(»rvices  ujuju  said  claimant*!)  cause  of  action*  claim. 
award,  verdict,  report,  decision  or  judument  in  favor  of  said 
claimant,  which  said  attorney  may   have  thereon  under  and  by 
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virtue  of  section  four  hundrf'd  and  seventy-five  of  the  judiciary 
law;  and  where  damages  are  awarded  for  the  permanent  ap- 
propriation of  land  for  a  public  use,  there  shall  also  be  filed 
with  the  comptroller,  a  satisfactory  abstract  of  title  and  certifi- 
«*ate  of  i>earch  as  to  incunibrauces,  showing  the  person  demand- 
ing Huch  daniagcs  to  be  legally  entitled  thereto.  The  provisions 
of  this  section  as  to  limitation  of  interest  shall  not  apply,  how- 
ever, to  judgments  paid  from  the  various  trust  funds  or  sinking 
funds  of  the  sUite,  which  funds  shall  be  entitled  to  interest 
until  the  twentieth  day  after  an  appropriation  is  available  lor 
the  reimbursement  thereof  or  until  payment,  if  paymeut  be 
sooner  made. 

Am'd   by   IL.   1901,   <*.   440;   L.    1909.   ch.   65,    |   8.     See  note  87  of  notes 
of   nv«ra   of   Sttitutury   Couvolidatlou   at   eud   of   code. 
I 

S  370.  (Aiii*d  lfH>5.1  Puiy  of  f»t tor ney-|pcneiral  and  »ii- 
ptrinteiidenf    of  pohllc   workif. 

The  attorney-general  shall  represent  the  stjite  in  all  proceed- 
inps  relating  to  claims.  In  all  rases  of  canal  claims  a  copy  of 
vavh  such  claim  and  of  notice  of  claim  which  is  or  may  here- 
after be  retjuired  to  be  filed  with  the  court  of  claims  shall  be 
fiI»Hl  with  the  superintendent  of  public  works  who  on  request 
fr»»ui  the  atiorne^'-general,  shall  furnish  such  assistance  as  he 
may  rt-ijuire  in  subpoenaing  witnesses  and  preparing  the  cases 
tir  trial.  The^  attorney-general  may  designate  a  clerk  in  his 
offict?  to  as-ilst  in  the  preparation  of  cases  for  trial  and  to  attend 
a  term  of  the  court.  And  no  claims  brought  against  the  state  on 
»c«iHint  of  the  canal  shall  he  settled  or  compromised  for  any 
amount  without  the  written  consent  thereto  by  the  superintcnd- 
tiit  of  public  works  or  his  duly  authorized  representative, 

L.   liKK>,    ch.    370.      In   effect   May  4,   1905. 

S  2T1.   Reeord   of  proceedlnfir«;    report. 

The  court  shall  keep  a  record  of  its  proceedings,  and,  at  the 
commencement  of  each  session  of  the  legislature,  and  at  sutli 
other  times  during  the  session  as  it  may  deem  proper,  or  as  the 
s»»nate  or  assembly  may  request,  report  to  tlie  legislature  the 
rlaimi^  upon  which  it  has  finally  acted,  with  a  statement  of  the 
judgment  rendered  in  each  case. 

{  2T2.  Eacpcnse   of  procnrtnff   teKtimony   on   commiNnlon. 

"When  testimony  is  taken  on  commission  at  the  instance  of  the 
claimant,  the  expense  thereof  including  the  fres  of  the  coniniis- 
fion*'r,  shall  be  paid  by  the  claimant;  and  when  taken  at  tlie 
instance  of  the  state,  such  fees  and  all  expenses  Incurred  by  the 
attorney-general  shall  be  paid  out  of  the  contingent  fund  of  the, 
court. 

S  273.  Annual   report  to  comptroller. 

On  the  fir.st  day  of  .Tanuary  in  each  year,  the  clerk  shall  report, 
to  the  comptroller,  under  oath,  a  detailed  statc^nent  of  his  dis- 
burs+^ments  made  under  the  direction  of  the  court  from  its  con- 
tingent fund  daring  the  preceding  year. 

!  274.   [Ant*d   lOOO.j      Covtii   not   to    be   tnxed. 

Costs,  witnes.ses'  fees  and  disbursements  shall  not  be  taxed. 
Dor  shall  counsel  or  attorneys*  fees  be  allowed  by  the  court  to  any 
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party.  The  said  court  of  clainiR,  whonever  the  appraised  value 
of  the  promises  appropriated  Khali  be  le88  than  two  hundred  dol- 
lars, shall  in  their  award  make  a  reasonable  allowance  for  the 
expense  of  proourinpr  the  abstract  of  title  and  cortifiaate  of 
search  as  to  incumbrances,  which  the  statutes  require  shall  be 
furnished  the  comptroller  before  payment  of  any  damafces  which 
may  be  awarded  for  the  permanent  appropriation  of  land  or 
water. 

Am'd  by  L.  1909.  ch.  65.  f  3.  New  matter  I0  L.  1884,  ch.  336.  |  3. 
See  note  37a  of  notes  of  Board  of  Statutory  Consolidation  at  end  of  code. 

§  275.  Appeals. 

Either  party  may  appeal  from  an  order  or  judprment  of  the 
court  of  claims  to  the  appellate  division  of  the  supreme  court  of 
the  third  department.  The  appeal  from  a  jud>;ment  may  be  taken 
upon  questions  of  law  or  of  fact,  or  both,  or  for  an  alleged  excess 
or  insufficiency  of  the  jud>;ment.  Upon  such  appeal,  the  court 
may  alfirm,  reverse,  or  modify  the  judgment,  or  dismiss  the  ap- 
peal, or  ^rant  a  new  trial.  The  provisions  of  this  code  relating 
to  appeals  in  the  supreme  court  apply,  so  far  as  practicable,  to 
appeals  from  orders  or  judgments  of  the  court  of  claims,  except 
as  moditied  in  this  article. 

§  270.  Time   and   manner   of  taklnff  appeal. 

An  appeal  must  bo  taken  within  thirty  days  after  the  entry 
and  service  of  the  order,  or  the  service  by  the  clerk  of  a  certified 
copy  of  the  judgment,  by  serving  upon  the  claimant  or  his  at- 
torney, or  upon  the  attorney-general,  and  upon  the  clerk,  in  like 
manner  as  in  the  supreme  court,  a  written  notice  to  the  effect 
that  the  appellant  appeals  from  the  order  or  from  the  judgment 
or  from  a  specilied  part  thereof,  and  brielly  stating  the  grounds 
of  the  appeal. 

§  277.  Case   on   appeal. 

With  the  notice  of  appeal  from  a  judgment,  the  appellant  shftll 
serve  upon  the  adverse  party  a  case  containing  so  much  of  the 
evidence  as  the  appellant  may  deem  necessary  to  present  the 
questions  raised  by  the  appeal.  Within  ten  days  after  the  ser- 
vice of  the  case,  the  respondent  may  propose  and  serve  amend- 
ments thereto,  and  the  case  may  be  settled  upon  five  days'  notice 
by  nny  judge  of  the  court.  Notice  of  the  settlement  may  be 
served  by  either  party,  within  ten  days  after  service  of  the  pro- 
posed amendments.  The  court  or  a  judge  thereof  may  extend 
the  time  for  serving  a  case  or  amendments. 

*    §  278.  Preference  on   appeals. 

An  appeal  taken  after  the  calendar  for  a  term  of  the  appellate 
court  is  prepared  may  be  placed  thereon  upon  the  application  of 
the  attorney-general  at  any  time  during  the  then  current  term, 
and  brought  on  for  hearing  as  a  preferred  cause  upon  a  notice 
of  fourteen  days. 

I  270.  (AmM,  IfXMI,  1»10,  1011.]  Salary  of  eommtulonem 
of  elaliufi. 

Kach  commissioner  of  claims  shall  receive  an  annual  compen- 
sation at  the  rate  of  six  thruisand  dollars,  payable  monthly,  an<i 
the  sum  of  fifteen  hundred   dollars  annually,  but  no  more,   on 
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account  of  personal  expenses  in  the  discharge  of  his  oflacial  duties, 
and  to  be  payable  monthly. 
L.  1906,  cb.  6»2;  L,  1010.  ch.  684;  L.  1911,  ch.  85C,  in  eCfectJuly  31,  1011. 

I  280.    lAmM,  1907,  1011.]      Salaries  of  offlcer«  of  board  of 


Each  officer  of  the  board  of  claims  shall  receive  an  annual  sal- 
ary, payable  monthly,  and  other  compensation  as  follows: 

1.  The  clerk,  three  thousand  dollars. 

2.  The  deputy  clerk,  two  thousand  five  hundred  dollars. 

3.  The  stenographer,  two  thousand  five  hundred  dollars  and 
five  cents  a  folio  for  copies  of  minutes  and  testimony  furnished 
at  the  request  of  the  claimant. 

4.  The  clerk  or  deputy  clerk  and  stenographer  shall  be  paid 
their  actnal  expenses  while  in  the  discharge  of  their  respective 
duties,  elsewhere  than  in  the  city  of  Albany  to  be  audited  by  the 
board  and  paid  from  the  contingent  fund.  No  charge  shall  be 
made  against  the  state  by  the  clerk  or  the  stenographer  for  copies 
of  minates,  testimony  or  papers,  furnished  to  the  attorney-general 
or  to  the  board,  or  filed  in  the  oflSce  of  the  clerk. 

Am'd  I*.  190T,  ch.  580;  L.  19U,  ch.  856,  In  effect  July  31,  1911. 

}  281.  [Added,  lOOl.]  Interpleader,  consolidation  and 
mcxT   partie». 

Jurisdiction  and  powers  are  also  conferred  upon  the  court  of 
claims  in  its  discretion,  to  order  other  parties,  known  or  un- 
known, to  be  brought  in  and  made  parties  to  any  action  or  pro- 
ceeding pending  in  said  court  or  substituted  whenever  it  appears 
or  is  made  to  appear  to  the  court,  necessary  to  a  complete  de- 
termination of  tne  controversy,  or  the  determination  of  a  lia- 
bility; to  consolidate  claims  or  actions,  to  order  interpleader,  in 
the  same  manner  and  to  like  extent  and  with  like  effect  in  mat- 
ters over  which  said  court  of  claims  have  or  shall  have  juris- 
diction, as  is  conferred  upon  other  courts  by  sections  four 
hundred  and  fifty-two,  seven  hundred  and  fifty-six,  eight  hun- 
dred and  seventeen,  eight  hundred  and  twenty  and  twenty-five 
hundred  and  eighteen  of  this  code.  Said  parties  may  be  brought 
in  by  order  instead  of  by  citation  or  summons,  which  order  may 
be  served  personally  or  by  publication  in  like  manner  as  is  pro- 
vided for  the  service  of  a  citation  in  surrogate's  court;  and  in 
the  cases  provided  in  this  section  the  said  court  may  render 
judgment  for  or  against  any  of  the  parties  in  said  action  or 
prt^ceeding  as  may  be  just  and  equitable. 

U    1901.    Cb.    286.      In   effect   April   B,    1901. 

ii  282-313.      [Repealed;  L.  1895,  ch.  946.] 

I  314.     {Repealed  1877.1 
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TTTIiS  IV 

The  city  court  of  the  city  of  Kov-TopIl. 

tec.  81b.  Jurladictlon. 

816.  Thtt   last   section    Umltcd. 

317.  Jurisdiction  in    special  causes. 

318.  PowiT    to    Daturnlizo    aH«*n«. 

810.  RemoTal  of  action  to  supremo  court  from  city  conrt. 
930.  Justices;   tbeir  general  duties. 
821.  Ho>v    suBpenUed    from    olllce. 

322.  Chlef-Justlcc;  bow  designated;  his  general  duties,  etc. 
328.  Justices  may  make  rules. 

324.  Court  wben  open;  Justices  to  designate  terms;   routine  of 

325.  Terms,    where    held;    publicutitm    of    appointments. 
320.  Justices    may    take   oaths,    ackuowlcdgmeuts,   etc. 
827.  Orders,    etc..    how    made, 
328.  Clerk,    deputy-clerk    and    assistants. 
320.  General   duties  of   deputy-clerk. 
830.  Special   deputy-clerks. 
331.  Olerk  to  account  monthly  for  fees,   and  pay  orer  the 

832.  Stenographers. 

833.  Interpreter. 

384.  Id.;    penalty    for    misconduct. 

385.  Olerk    must   apiwlnt    attendants,    etc. 

336.  Clerks,   interpreter  and   attendants  not  to  reoelro  fees. 

887.  Suspension   of  an  officer  of   tho   court. 

888.  What  mandates  may  1>e   executed   wltliout  th^   city. 
880.  Direction   and  execution  of  mandates. 

f  315.    [AmM,   1805,  1011.]      JarlflftlGtlon. 

Tho  jurlfidiotion  of  the  city  court  of  the  city  of  New  York,  ex- 
tends to  the  following?  cases: 

1.  An  action  against  a  natural  person,  or  acrninRt  a  forelpn  or 
domestic  corporation,  wherein  the  comphiiiit  (jeinands  judgment 
for  a  8um  of  money  only,  or  to  recover  on*.'  nr  more  chattels,  with 
or  without  damages  for  the  taking  or  detention  thereof. 

2.  An  action  to  fore(!l()ae  or  enforce  a  lion  u])on  real  property 
in  the  city  of  New  York,  created  as  prc'^frihod  by  fetatufo,  in 
favor  of  a  person,  who  has  performed  labor  upon,  or  furnished 
materials  to  be  used  in  tlie  construction,  ulti>rntion  or  repair  of  a 
building,  vault,  wharf,  fence,  or  other  struciure,  or  who  has 
graded,  filled  in,  or  otberwise  ImprovtHl,  a  lot  of  land,  or  the 
sidewalk  or  street  in  front  of  or  adjoining  a  lot  of  land. 

3.  An  action  to  foreclose  or  enclose*  n  lien,  for  H  sum  uot 
exceeding  five  thousand  dollars,  ^^clusive  of  interest,  upon  one  or 
more  chattels. 

4.  The  taking  and  entry  of  a  judgment,  upon  the  confession  of 
one  or  more  defendants,  where  the  sum,  for  which  judgment  is 
confessed,  does  not  exceed  live  thousand  dollars,  exclnsiv  ?  of  in- 
terest from  the  time  of  making  the  statement,  upon  which  the 
judgment  is  enter(»d. 

Am'd  by  L.  180r>.   rh.  9-l«:   T..   1011,  ob.   ."iOO,    In  efTert  Sept.    1.  1011. 

*  So   In    original. 
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I   81B.    rAin*fl«   191 1«1      Tbc   lant   fi«^«tlon   Itniited. 

The  jnrisdiction  conferred  by  the  last  section  is  subject  to  the 
following  limitations  and  regulations: 

1.  In  an  action  wherein  the  complaint  demands  judgment  for  a 
som  of  money  only,  the  sum,  for  which  judgment  is  rendered  in 
favor  of  the  plaintiff,  canuot  exceed  five  thousand  dollars,  ex- 
clusive of  interest,  and  costs  as  taxi'd;  except  where  it  is  brouj^lit 
\i\nfD  a  iMind  or  undertaking  given  in  an  action  or  special  proceed- 
ing in  the  same  court,  or  before  a  justice  thereof;  or  to  recover 
damages  for  a  breach  of  promise  of  marriajre;  or  where  it  is  a 
marine  cause,  as  that  expression  is  defined  in  the  next  secticm. 
Where  the  action  is  brought  upon  a  bond  or  other  contract,  the 
judgment  must  be  for  the  sum  actually  due,  without  regard  to  a 
penalty  therein  contained;  and  where  the  money  is  payable  in  in- 
sralments.  successive  actions  may  be  brought  for  the  instalments, 
ai;  they  berrome  Aue. 

2.  In  an  action  to  recover  one  or  more  chattels,  a  judgment 
cannot  lie  rendertnl  in  favor  of  the  plaintiff,  for  a  chattel  or  chat- 
tels, the  aggregate  value  of  which  exceeds  five  thousand  dollars. 

3.  fRepealod,  Lnws  1889,  ch.  441.1 

Am'd  by  I*   lail,  ch.  560,  In  effect  Sept.  1,   1911. 

t  31T.    (Am'd,   1ROR.1    Jopfudlettoa  In   iip«clal  ca«ii»li. 

The  city  court  of  the  city  of  New  York  possesses  the  same  ju- 
risdiction in  the  following  actions  as  the  supreme  court  of  the 
State; 

1.  An  action  in  favor  of  a  person,  belonging  to  a  vessel  in  the 
nurchant  service,  against  the  owner,  master,  or  commander 
thereof,  for  the  reasonable  value  of  services,  or  for  the  breach  of 
a  c<intract  to  pay  for  services,  rendered  or  to  be  rendered  on 
Irt^ard  of  the  ves.sel,  during  a  voyage,  wholly  or  partly  performed, 
or  intended  to  be  performed  by  it. 

2.  An  action  in  favor  of  or  against  a  person,  belonging  to  or 
on  lioard  of  a  vessel  in  the  merchant  servi(!e  to  recover  damages 
ft»r  an  assault,  battery,  or  false  imprisonment,  committed  on 
Iw^ard  the  vessel,  upon  the  high  seas,  or  in  a  place  without  the 
UnittHl  States. 

But  thi^  section  does  not  confer  upon  the  city  court  authority 
to  proceed,  as  a  court  of  admiralty  or  maritime  jurisdiction. 

L.  Ib05,  ctx.  M6i  Li.  1872,  ch.  020.  i  3,  subd,  13.  and  14;  and  2  R.  S.,  i  lOG. 

I  818.   rAm'd,  lOll.l     Po^rev  to  Utttv^flllKC  allettt. 

The  court  shall  have  power  to  naturalize  aliens. 

L  l«.-i2.  ch.  380.  pilrt  of  |  10.  AmM  by  L.  1011,  ch.  560,  in  effect  Sept. 
1,    1011. 

f  ai5».  fAm'd,  iSflS.I  ReMoTal  of  action  to  Hnpfeme  court 
from   city  c«fttrt. 

The  supreme  cotirt,  at  a  term  held  in  the  first  judicial  district, 
may,  by  an  order  made  at  any  time  after  joinder  of  an  issue  of 
fact,  and  before  the  trial  thereof,  remove  to  itself  an  action 
brought  in  the  city  court,  for  the  purpose  of  changing  the  place 
of  trial  thereof.  Where  atl  order  fr>r  reniovnl  is  made,  as  pre- 
Bcribed  in  this  section,  the  place  of  trial  must  be  changed  by  the 
same  order  to  another  county,  and  the  subsociuent  proceedings 
therein  must  be  the  same  as  if  the  action  had  been  originally 
brought  in  the  supreme  court.  The  provisions  of  sections  .344, 
'M7f  and  '-M0  of  this  net  apply  to  an  npplicatir>n  to  remove  such 
an  action,  and  to  the  proceedings  upon  nnd  subsequent  to  the  re- 
moval, as  if  the  city  court  were  specitied  in  those  sections  in  place 
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9t  the  county  court,  and  a  justice  thereof  in  place  of  tbe  county 

judge. 

L.   1S86.    ch.    M6. 

S  320.  [Am'd,  1877,  1007.]     Jantlceat  tlielr  general  duties. 

The  court  consists  of  ten  justices,  one  of  whom  is  the  chief- 

{'ustice  of  the  court.  Each  justice  must  perform  hie  share  of  the 
abors  and  duties  appertaining  to  the  office.  One  of  the  justices 
must  attend  at  the  chambers  of  the  court,  from  ten  o'clock  in 
the  morning  until  four  o'clock  in  the  afternoon  of  each  day,  ex- 
cept Sunday,  a  public  holiday,  or  a  day  upon  which  the  Inhabit- 
nuts  of  the  city  of  New- York  generally  refrain  from  business. 
Each  justice,  while  in  the  rooms  of  the  court,  and  not  actually 
engaged  in  the  performance  of  other  official  duties,  must  act 
upon  any  application  for  his  official  action,  properly  made  to  him. 
The  juHtice.  assigned  to  a  trial  term  or  a  special  term,  must  re- 
main in  attendance,  until  the  day  calendar  is  disposed  of.  ur 
for  such  other  time  as  is  reasonable. 

L.  1849.  cb.  144.  IIS  1  and  8;  U  1862,  ch.  389,  S  1;  I'-  1870,  ch.  S80,  <  2» 
nod  L.  1872,  ch.  G29.  M.  See,  also,  2  R.  L.,  {1^;  «ni'd  1907,  ch.  TOT. 
In  effect  Auk.   12,    1907. 

9  321.  HoTV^  ■uspended  frown  olllee. 

Where  it  appears  presumptiTely,  to  the  satisfaction  of  the  ^ot* 
ernor,  that  a  justice  of  the  court  has  been  guilty  of  corruption, 
or  other  gross  misconduct  in  office;  or  habitually  neglects  to  per- 
form his  share  of  the  labors  and  duties  appertaining  to  the  office; 
or  is  incapable  of  properly  discharging  the  same;  the  governor 
may,  in  his  discretion,  make  an  order,  suspending  that  justice 
from  the  exercise  of  the  duties  of  his  office,  and  directing  that 
his  compensation  cease.  Such  an  order  must  recite  the  grounds 
upon  which  it  is  made;  and  it  remains  in  force,  unless  it  is  sooner 
revoked  by  the  governor,  until  the  final  adjournment  of  the  next 
session  of  the  legislature;  or,  if  the  legislature  is  ^hen  in  session, 
until  the  final  adjournment  of  that  session. 

Id..  8  9. 

1382.  [Ain*d,  1902.]  Cblef  Jnntlcep  Ikow  desiflrnatedi  bis 
ffreneral   dntlea.   et   cetera. 

The  justices  of  the  court,  or  a  majority  of  them,  must,  from 
time  to  time,  as  a  vacancy  occurs  in  the  office  of  chief  justice, 
desipnate  one  of  their  number  to  be  chief  justice.  A  certificate 
of  the  designation,  under  the  hands  of  the  justices  making  the 
s;uri*\  must  be  filel  in  the  office  of  the  clerk  of  the  court.  The 
person  so  de.signated  shall  be  chief  justice  during  his  term  of 
office.  The  chief  justice  has  the  like  authority,  within  the 
jurisdiction  of  the  court,  as  a  presiding  justice  of  the  supreme 
cou.»*t. 
L.  1872.  cb.  029,  }  4.  Jim'd;  L.  1902,  ch.  61ft.  In  effect  Sept.  1,  1902. 

I  :t23.  rAm*d,  lOOO.l  JnntlcoB  may  make  rales. 
^  The  justices  of  the  court,  or  a  majority  of  them,  may,  from 
time  to  time,  establish  ruh's  of  practice  for  the  court,  not  incon- 
sistent with  this  act,  or  with  the  general  rules  of  practice,  estab- 
Ii.sh<>d  as  prescribed  in  section  ninety-four  of  the  judiciary  law. 
The  latter  govern  the  practice  in  the  court,  as  far  as  fliey  are 
applicable  thtireto. 

U  187ri.  ph,  4751.  S  r.«.  Am'd  by  F..  IftOD.  oh.  05.  I  3.  a4?e  note  39  of 
Dotes  of  Buiird  uC  Statutory  Cousollilation  at  eud  of  code. 
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IS24.  [Ain'd,  1002,1  Court  when  open;  Junttcefi  to  denly- 
••te  temia;  routine  of  bnainesa,  et  cetera. 

The  conrt  is  always  open  for  the  transaction  of  any  business, 
far  which  notice  is  not  required  to  be  jriven  to  an  adverse  party. 
The  justices  of  the  conrt.  or  a  majority  of  them,  from  time  to 
time  must  appoint,  and  may  alter,  the  times  of  holding  special 
and  trial  terms  of  the  court.  They  must  prescribe  the  duration 
of  the  terms:  designate  the  trial  terms  at  which  jurors  are 
required  to  attend;  and  assign  the  justice  to  preside  and  attend 
nt  each  of  the  terms  so  appointed.  In  case  of  the  inability  of  a 
justice  to  preside  or  attend,  another  justice  may  preside  or  attend 
in  bis  place.  Each  trial  and  special  term  must  be  held  by  one 
justice.  Two  or  more  special  or  trial  terms  may  be  appointed  to 
be  held  at  the  .<«ame  time. 

L.  1Rj2.  ch.  G2D,  S  4,  axn'd;  L.  1902,  eh,  91f.  In  effect  Sept.  1.  1902. 

}  32S.    Terma  ^Tliere  held;  pnblteatlon  of  nppolntmentv. 

Each  term  so  appointed  must  be  held  at  the  city-hall  in  the  city 
of  New- York,  except  that  auxiliary  or  additional  parts,  for  the 
transaction  of  any  business  specified  in  the  appointment,  may  be 
held  elsewhere  within  the  city  of  New -York,  as  designated  in  the 
appointment.  An  appointment  must  be  published  in  two  news- 
papers,  published  in  the  city  of  New-York,  at  least  once  in  each 
week,  for  three  successive  weeks,  before  a  term  is  held  in  pursu- 
ance thereof. 

U  1875.    ch.   479,    |   38. 

i  32B.  Justice*  may  take  oaths,  aclcnoirledflrments,  etc. 

£iach  of  the  justices  may,  within  the  city  of  New-York,  admin- 
ister an  oath,  or  take  a  deposition,  or  the  acknowledgment  or 
proof  of  the  execution  of  a  written  instrument,  and  certify  the 
same,  in  like  manner  and  with  like  authority  and  effect,  as  a  jus- 
tice of  the  supreme  cotirt. 

L.  1874,  ch.  545.  «  8,  am'd. 

f  82T.  [Am*dr  1895.]    Orders,  etc.,  how  made. 

In  an  action  brought  in  the  court,  nn  order  cannot  be  made,  or  » 
warrant  of  attachment  granted,  by  an  otticer,  other  than  a  jus< 
tice  of  the  court:  and  each  provision  of  this  act,  which  empowers 
an  officer,  other  than  a  judge  of  the  court  iu  which  an  action  is 
hrooght,  to  make  an  order  therein,  must  be  construed  as  being 
exdaaiye  of  an  action  brought  in  the  city  court. 

L.  1895,    ch.    946. 

I  a2».  FAm'd,  t«91,  t81>6,  1»07,  1910,  1911.1  Clerk,  denntr 
elerk,  naalatants,  Mtenofrraphern,  and  typewriter  oporatom. 

The  court  has  a  clerk  who  is  appointed,  and  may  be  removed, 
by  the  justices  thereof,  or  a  majority  of  tliem  for  cause  upon 
cfaarges  and  after  a  hearing  after  notice,  and  who  shall  receive  a 
salary  of  six  thousand  dollars  per  annum.  The  justices  of  the 
court  or  a  majority  of  them  must  appoint,  and  may  remove,  six 
deputy  clerks  and  not  more  than  eighteen  assistants,  and  a  ste- 
nographer and  typewriter  operator  for  the  pnrpose  of  copying 
their  minutes  and  opinions  and  doing  such  other  confidential  work 
which  may  be  required  by  said  justices  or  the  clerk  of  the  court. 
Th«»  clerk  is  responsible  for  the  faithful  discharge  of  his  duty 
by  each  deputy  clerk,  and  each  assistant  and  the  stenographer 
and  typewriter  operator.  Each  deputy  clerk,  each  assistant,  and 
the  stenographer  and  typewriter  operator,  is  entitled  to  a  salary, 
fixed  and  to  be  paid  as  prescribed  by  law. 

L.  1*»1.  ch.  IM;  I..  1806,  ch.  6«2:  T..  1007.  cha.  707,  70S;  L.  1910, 
th.  S79:   Lu   1011,  ch.  328.   Id  effect   May  20,    1911. 
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I  SttO.  [Am'd,  1IKI70  General  dntfeH  off  depiitr  olerlc. 

The  deputy  clerk  has  all  the  powers,  and  may  perform  all  the 
duties  of  the  clerk,  when  the  olHce  of  clerk  is  vacant,  or  at  the 
clerk's  office,  when  the  clerk  is  absent  therefrom,  or  at  a  term  or 
sitting  of  the  court  which  the  deputy  clerk  attends. 

Sulwtltiitod  for  part  of  U  1857,  ch.  296,  iH;  Am'd  L.  1907,  ch.  TOS. 
In   offpct   Aug.    12.   1907. 

S  «ao.   [Am*d,  1HT7.]   Rpeciftl  de|iutr-clorka. 

The  clerk  may  desijriuite  as  many  of  his  assistants,  as  the  jus- 
li(es  of  the  court,  or  a  majority  of  them  deem  necessary,  as 
siu'rlal  depnty-rlerks.  Kach  special  deputy-clerk  possrsses,  in  the 
absence  of  the  clerk  and  a  deputy-clerk,  the  same  powers  as  the 
clerk,  at  any  sitting  or  term  of  the  court  which  he*  attends,  with 
respect  to  the  business  transacted  thereat. 

f  331.  [AinM,  1K77.I  <  lerk  to  ncoount  monthlr  for  fees, 
aad  puy  uver  the  Mume. 

The  clerk  must  receiTe,  for  the  use  of  the- city  of  Xew-York, 
the  f(os  allowed  V>y  law.  He  shall  not  perform  any  service,  for 
which  a  fee  is  allowed  by  law,  until  the  fee  therefor  is  paid  to 
him.  lie  must,  on  the  first  day  of  each  month,  or  within  throe 
days  thereafter,  render  to  the  comptroller  of  the  city,  an  av-oonnt, 
tmder  oath,  of  all  fees  received,  direi'tly  or  imllrectly,  dnrinp  the 
prece<linic:  nmuth,  by  him,  or  by  a  deputy-clerk,  or  either  of  his 
assistant.s,  for  any  ollicial  service;  and  he  must,  at  the  same  time, 
pay  the  same  into  the  treasury  of  the  city  of  New- York.  "When 
the  return  and  payment  are  .so  made,  the  clerk  is  entitled  to  re- 
ceive his  compensation,  for  the  period  included  in  the  return, 
lie  is  not  (-ntitled  to  compensation  f(u*  a  period,  for  which  he  has 
not  made  his  return   and  payment.  '^ 

L.   1H4'J  ch.   l-i4.    S  r>,  atn'd. 

S  :i:w.  [Ani*d,  ItMMI,  ltM»7.]   StenoRrrnphers. 

The  justices  of  the  court  or  a  maj(»rity  of  them  must  appoint 
nine  8tenosrai)hers  of  the  coiirt,  and  may  at  pleasure  renuive 
either  of  them.  The  justices  of  the  court,  or  a  majority  of  them, 
must,  from  time  to  time,  assign  each  of  the  stenojrraphers  to  duty 
at  lh<'  trial  or  spi«cial  term.  Each  stenoirrapher  is  entitled  to  a 
salary,  fixed  and  to  bo  j»aid  as  prescribed  by  law  and  must  at- 
t(»nd  the  term  to     which  he  is  assijrned. 

Fmm  Jj.  1S70.   ch.   4in.   §5  1  nnd  4;  L.  IIKX],  ch.  01;I<.   1907,  cbs.  TOT,  7118. 
Ill   i'tTrt't   Aug.    11!,    1VMI7. 

§  ,1J1.1.  [AniM,  1S77,  lf>07,  IWW.]  Olllcini  oathf  tnferpr<»<- 
em. 

The  justices  of  th(»  court  or  a  majority  of  them,  from  time  to 
time,  must  appoint,  and  may  at  pleasiire  remove,  three  oflicial 
interpreters  of  the  court,  who  arr  entitled  to  a  salary,  fixed  and 
to  be  paid  as  prescribed  by  law.  Before  enteriiiK  upon  their 
ollicial  duties,  tne  clerk,  deputy  clerks,  assistant  clerks,  stenog- 
raphers, int[»rpreters  and  attembints  nmst  suliseribe  and  file  in 
the  office  of  the  clerk  of  the  city  of  New  York.  th(»>  constitu- 
tional oath  of  office.  Each  interpreter  must  attend  any  trial  or 
snecial  term  of  th<'  court,  where  his  sen'ices  two  required:  and 
the  justice  therein  presiding  shall  regulate  his  attendance  thereat. 

Id.  Am'd  by  L.  inOT.  chs.  707.  TOS;  L.  1000,  ch.  387.  lu  cffwt  &»pt. 
^    1000. 

i  334.    [Repealed  by  L.  1900,  eh.  88.    See  Penal  Law,  |  16^.] 
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f  3S5.  [Am*d,  18QT.]  Tlie  JuatloeM  ntnat  appotn-t  attend- 
aotK,  etc. 

The  justices  of  the  court  or  a  majority  of  them  miust  Appoiet, 
and  may  nt  pleasure  remove,  as  many  attendajits  upon  the  court 
as  they  deem  necessary,  not  exceeding  twenty-two.  The  jus- 
tices of  the  court,  or  a  majority  of  them,  may  regulate  tboir  at- 
tendaneo.  Each  attendant  is  entitled  to  a  salary  fixed,  and  to 
be  paid  as  prescribed  by  law. 


I..    ISTO,    fh.    -113,    18    1    and   4;    ain'd   L.    1007,    ch.    708.    In    eff<><t 
Aug.    12,    1907. 

5  330*  Clerks,  interpreter  and  attendants  not  to  receive 
fees. 

The  clerk,  the  deputy-clerk,  an  assistant  to  the  clerk,  the  otneiiil 
interpreter,  or  an  attendant  shall  not  receive  any  fee  or  compcn- 
s&tion,  except  his  salary,  for  any  official  serrice  performed  by 
him. 

Ik   1872.   ch.  4.38.   |  3,   ani'd. 

I  337.  rAm*d,  1877.]  Snspension  of  an  officer  of  the 
eoort, 

A  justice  of  the  court  may,  by  an  instrument  under  hlH  hand, 
suspend  a  steuofrrapher,  or  an  officer  specified  in  the  last  section, 
for  a  period  not  oxeeedinK  ten  days  from  the  filing  thereof.  Such 
an  instrument  must  express  the  cause  of  the  suspension;  it  must 
be  filed  in  the  office  of  the  clerk  of  the  city  and  county  of  New 
York:  and  it  may  be  revoked,  at  any  time  before  the  expiration 
of  the  period  of  suspension,  by  an  instrument  filed  in  like  manner, 
ander  the  hand  of  the  justice  who  executed  the  first  instrument, 
or  the  hands  of  a  majority  of  the  justices  of  the  court.  Where 
snch  an  instrument  has  been  revoked,  the  officer  shall  not  be 
a^in  siispend(Nl  for  the  same  cause. 

Snl>stltute<l    for   L.    1.S49,    ch.    144,    i    10. 

I  Km.  TAni'd,  1910.1  "Wluit  mandates  may  be  execnted 
wltlkont   tbe  cttr. 

A  man<*ate  of  the  court  can  be  executed  only  within  the  city 
of  New  York,  except  as  folloAvs: 

1.  An  execution  upon  a  judfjment  rendered  therein,  for  a  sum 
exceed inp  twenty-five  dollars,  may  be  issued  iUt  of  the  court, 
tested  in  the  name  of  the  chief  justice  thereof,  to  the  sheriff  of 
aoy  county,  wherein  the  judjyment  has  been  duly  docketed. 

2.  A  subpoena  may  be  served  within  either  of  the  counties  of 
Richmond,    KinifS,  Queens,  or  Westchester. 

3.  A  warrant  to  apprehend  a  witness  for  a  failure  to  obey  a 
Bnhnoena.  may  be  executed  by  the  sheriff  of  the  city  and  counly 
of  New- York,  or  a  marshal  of  that  city,  within  either  of  those 
counties.  ,  ,  ,.     • 

4.  An  order  duly  made,  in  an  acti<m  or  special  proceedmg 
pendinf?  in  the  court,  requiring  the  perfomuince  of  an  act  by  a 
party  thereto,  or  by  an  officer,  may  be  served  upon  a  person 
hound  to  obey  the  ordier,  and  his  obedience  thereto  may  be 
required  in  any  part  of  the  State. 

.5.  An  order  to  show  cause,  why  a  person  should  not  be  pun- 
ished for  a  contempt  of  the  court,  may  be  served  by  any  person 
in  any  part  of  the  State. 

6.  A  warrant  to  apprehend,  and  brin^  before  the  court,  a  per- 
son charged  with  such  contempt,  may  be  executed  by  the  sheriff 
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of  the  city  and  connty  of  New  York,  or  a  marshal  of  that  city, 
in  any  part  of  the  State. 
h.  1879»  ch.  479,   i  40.     AmM  L.   1910.  ch.  588.     In  effect  Jane  22.  1910. 

I  338.  [Am*dy  18i>5.]  Direction  and  execatton  of  man- 
dates. 

In  an  action  brought  in  the  court,  an  order  of  arrest,  a  warrant 
of  attachment,  an  execution,  or  a  rcHiuii^itiou  to  replevy  a  chat- 
tel, must  be  directed  to  and  executed  by  the  sheriff.  Any  other 
mandate,  which  must  have  been  diri»ctcd  to  and  exw^uted  by  the 
sheriff  of  the  city  and  county  of  New  York,  if  it  issued  out  of  the 
supreme  court,  may,  where  it  issues  out  of  the  city  court,  be 
directed  to  and  executed  either  by  that  sheriff,  or  a  marshal  of 
that  city,  named  therein.  A  marshal  is  entitled  to  the  same  fees 
as  the  sheriff,  upon  a  mandate  directed  to  him,  or  upon  the  ser- 
vice of  a  summons;  and  each  provision  of  law,  relatinfc  to  the 
extH'ution  of  a  mandate  by  the  sheriff,  and  the  power  and  control 
of  the  court  over  the  sheriff  executing  the  same,  applies  to  the 
marshal.  Th(»  return  of  a  marshal  to  such  a  mandate,  or  his 
certificate  of  the  execution  thereof,  or  of  the  service  of  any 
paper  served  by  him,  has  the  same  force  and  effect,  as  the  like 
return  and  certificate  of  a  sheriff. 

L.  1865,  oh.  400.  ||  2  and  3;  and  L.  1872,  cb.  620.  !  8.  as  affected  by  L. 
1875,  ch.   625,   and  2  R.   JU,   I   114;   L.    1805.  cli.   046. 
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TITLE  V, 
The  county  courts. 

Sec  340.  Jnrtedlctlon. 

341.   Dctniestic  corporation,  etc.,  when  deemoil  resident,  etc. 
^2.  Action,  etc.,   wherein  county  }\\*\gM  i»  incapable  to  act. 

343.  i^uprenie  court  may  remove  actj(>u,  and  change  place  of  trUL 

344.  Kffect  of  ortler  of  removal ;  appeal,  etc. 

345.  Stay  of  pruc(>e<Ung8. 

346.  Bomoval  of  action  not  to  impair  profOHs,  etc. 
:-i47.  Couuty  court  may  send  its  process  to  any  county. 

34S.  WlU3n  Jurisdiction,  etc.,  co-extensive  with  supreme  court. 

349.  I'owcr  of  county  judge  In  Kpocfal  proceeding!*. 

S5<>.  Finos  and  penalties;  how  remitted. 

351.  Restriction  upon  power  to  remit. 

352.  Notice  of  application,  etc. ;  costa  to  be  paid  on  remission. 

353.  tines  imposed  by  Justices  of  the  peace;  liow  remitted. 

354.  Who  mar  matce  orders. 

355.  County  court  sessions  and  terms. 

356.  I  Old  section.]     Noilce  of  appointment  to  be  published. 

356.  [New  section.]     Power  of  county  Judge  when  holding  court  in  another 

county. 

357.  Jurors,  how  drawn  and  notified. 
35S.  Stenographers  for  connty  courts. 

359.  Stenographer  for  county  conrtjj  In  Kings  and  Queens  counties. 

360.  Interpreters  for  county  court,  etc.,  in  Klug8  county. 
36t.  Stenographers. 

f   340.    [Am'd,    189S,   1900,    lOlO.]      Jurln diction. 

The  jurisdiction  of  each  county  court  extends  to  the  following 
actions  and  special  proceedings,  in  addition  to  the  jurisdiction, 
jHiwer,  and  authority,  conferred  upon  a  county  court,  in  a  par- 
ticular case,  by  special  statutory  provision: 

1.  To  an  action  for  the  partition  of  real  property;  for  dower; 
for  the  foreclosure,  redemption,  or  satisfaction  of  a  mortgage 
opon  real  property;  or  to  procure  a  judgment  requiring  a  specific 
performance  of  a  contract,  relating  to  real  property;  whore  the 
real  property,  to  which  the  action  relates,  is  situated  within  the 
county;  or  to  foreclose  a  lien  upon  a  chattel,  in  a  case  specified 
in  section  two  hundred  and  six  of  the  Ken  law,  where  the  lien 
does  not  exceed  one  thousand  dollars  in  amount,  and  the  chattel 
is  foand  within  the  county. 

2.  To  an  action  in  favor  of  the  executor,  administrator  or  as- 
signee of  a  judgment  creditor,  or  in  a  proper  case,  in  favor  of  the 
judgnient  creditor,  to  recover  a  judgment  for  money  remaining 
dne  npon  a  judgment  rendered  in  the  same  court. 

3.  To  an  action  for  any  other  cause,  where  the  defendant  is, 
or  if  there  are  two  or  more  defendants,  where  all  of  them  are,  at 
the  time  of  tne  commencement  of  the  action,  residents  of  the 
county,  and  wherein  the  complaint  demands  judgment  for  a  sum 
of  money  only,  not  exceeding  two  thousand  dollars;  or  to  recover 
one  or  more  chattels,  the  aggregate  value  of  which  d^es  not 
exceed  one  thousand  dollars,  with  or  without  damages  for  the 
taking  or  detention  thereof. 

4.  To  the  custody  of  the  person  and  the  care  of  the  property, 
concurrently  with  the  supreme  court,  of  a  ri'n^idont  of  the  county, 
who  is  incompetent  to  manage  his  affairs,  by  reason  of  lunacy. 
iaiocy,  or  habitual  drunkenness;  or  imbecility  arising  from  old 
age  or  loss  of  memory  and  understanding  or  other  cause;  and  to 
every  special  proceeding,  which  the  supreme  court  has  jurisdic- 
tion to  entertain,  for  the  appointment  of  a  committee  of  the 
person  or  of  the  property  of  such  an  incompetent  person  or  for 
the  sale  or  other  disposition  of  the  real  property  situated  within 
the  county  of  a  person,  wherever  resident,  who  is  so  incompe- 
tent for  either  of  the  reasons  aforesaid,  or  who  is  an  infant; 
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or  for  the  sale  or  other  disposition  of  the  real  property,  situated 
within  the  county,  of  a  domestic  religious  corporation. 

L.  1895.  ch.  946;  Co.  Proc,  I  30,  part  of  subd.  1,  as  adi'd  1870.  cb.  46T. 
i  1.  Am'd  by  1..  1909.  eh.  65.  §  3;  L.  1910.  ch.  123.  In  eflfect  Sept.  1. 
1910.  See  note  38a  of  notes  of  Board  of  Statutory  CVjnaolidatlon  at  end  of 
code. 

a  341.  [Am'd,  1S»»,  1»11.]  DomeHtto  corporation,  etc., 
when  deemed  recildenty  etc. 

For  the  purpose  of  dotermininK  the  jurisdiction  of  a  county 
conrt,  in  either  of  the  cases  specified  in  the  last  section,  a  domes- 
tic corporation  or  joint-stock  association,  whose  principal  place  of 
business  is  established,  by  or  pursuant  to  a  statute,  or  by  its  arti- 
cles of  association,  or  whose  principal  place  of  business  or  any 
part  of  its  plant  or  plants,  shops,  factories  or  offices  is  actually 
located  within  the  county,  or  in  case  of  a  railroad  corporation 
where  any  portion  of  the  road  operated  by  it  is  within  the  county, 
it  is  deemed  a  resident  of  the  county;  and  personal  service  of  a 
summons,  made  within  the  county,  as  prescribed  in  this  act,  or 
personal  service  of  a  mandate,  whereby  a  special  proceeding  is 
commenced,  made  within  the  county,  as  prescribt^d  in  this  act  for 
personal  service  of  a  summons,  is  sufficient  service  thereof  upon  a 
domestic  corporation  wherever  it  is  located. 

Jj.  1889,  cb.  320;  L.  1911,  cb.  68,  in  effect  Sopt.  1.  1011. 

I  342.  TAm'd,  1H77.1  Action,  ete.,  frbcreln  •onnty  JvAore 
1«  incapable  to  act. 

xt  the  county  judjre  is,  for  any  cause^  incapable  to  act  in  an 
action  or  special  proceeding,  pendinjr  in  the  county  court,  or 
before  him,  he  must  make,  and  file  in  the  office  of  the  clerk,  a 
certificate  of  the  fact;  and  thereupon  the  special  county  judge. 
If  any,  and  if  not  disqualified,  must  act  as  county  judge  in 
that  action  or  special  proceeding.  Upon  the  filing  of  the  cer^ 
tificate,  where  there  is  no  special  county  judge,  or  the  special 
county  judrre  is  dis(iualifi(Mi,  the  action  or  special  proceeding  is 
removed  to  tho  supreme  court,  if  it  is  then  pending  in  the 
county  court;  if  it  is  pending  before  the  county  judge,  it  may 
be  continued  before  any  justice  of  the  supreme  court  within 
the  sam-e  judicial  district.  The  supreme  court,  upon  the  appli- 
cation  of  either  party,  made  upon  notice,  and  upon  proof  that 
the  county  judge  is  incapable  to  act  in  an  action  or  special 
proceeding  ponding  in  the  county  court,  may,  and  If  the  Rpocial 
county  judge  is  also  incapable  to  act,  must,  mnko  an  order  re* 
moving  it  to  the  supreme  court.  Thereupon  the  subsequent  pro- 
ceedings in  the  supreme  court  must  be  the  same  as  if  it  nad 
originally  be<Mi  bnuight  in  that  court,  except  that  an  objection 
to  the  jurisdiction  may  be  taken,  which  migiit  have  been  taken 
in  the  county  court. 

See  last  clau.«)e,  Bubd.  13  of  S  30,  Co.  Proc.,  as  am'd  1876,  cb.  431. 

jf  34.t.  Snprenie  conrt  may  remove  ac^on,  and  ehaaare 
plnoe    of   trial. 

The  supreme  court  may,  by  an  order,  made  at  any  time  after 
joinder  oi  an  issue  of  fact,  and  befor.e  the  trial  thereof,  remove 
to  itself  an  action,  brought  in  a  county  court,  under  mibdiTislon 
second  or  subdivision  third  of  the  last  section  but  two,  for  the 
purpose  of  changing  tho  place  of  trial  thereof.  Where  an  order 
ff»r  removal  is  made,  as  prcscribe<l  in  this  section,  the  place  of 
trial  of  the  action  must  be  changed  by  the  same  order  to  anotiier 
county;  and  the  subsequent  proceedings  therein  must  be  the 
same,  as  if  the  action  had  been  originally  brought  in  the  supreme 
court. 

See  last  clause,  Bubd.  1  of  j?amo  section. 
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i  S44.  ESire«t    of    order    of    reaftovali    appoal,    etc 

An  ord*»r  of  removal,  mn<le  as  proKcribod  in  eith<»r  of  the 
last  two  flections,  tnkes  effect  nj)on  the  entry  thereof  ia  the 
oitiie  of  the  county  clerk.  Where  the  order  directH  that  the 
ai-tiou  be  trl«?d  in  another  county,  the  clerk  with  whom  it  is 
entered,  niUMt  forthwith  deliver  to  the  clerk  of  that  county,  all 
pqiKTs  filed  therein,  and  certified  copies  of  all  minutes'  and  en- 
tries relatiny?  thereto;  which  must  be  fi]t»d,  entered,  or  recorded, 
as  the  case  requires,  in  the  ofiice  of  the  last  mentioned  clerk. 
The  proTisiona  of  section  271  of  thifi  act  apply  to  an  appeal 
takec  from  such  oa  or4er. 

I  3-lS.    Stay    of    proe«edl os^t 

An  order  to  stay  procei^dinKS,  for  the  purpose  of  afTordinff  an 
oprH>rtuiiity  to  make  the  application  for  removal,  may  be  made 
by  the  ctniuty  judge,  or  by  a  jijdgo  authorjaed  to  make  such  an 
order  in  the  supreme  court,  and  with  like  effect  and  under  like 
drcumstauoes. 

S  34«>   Removal   of  aotlo^    not   to   impefr   proeenii,    etc. 

The  removal  of  an  action  or  Bpecial  proceeding,  a»  prcHcribod 
In  this  title,  docs  not  invalidate,  or  in  any  mannetr  impair,  a 
proce*;s,  provisional  remedy,  or  other  proc(»edin^,  or  a  bond, 
nmlf^rtakinff,  or  recopnizance  in  the  action  or  snecial  proceeding 
Bo  r«'move<l;  each  of  which  continues  to  have  tue  same  validity 
tad  effe^'t,  as  if  the  removal  bad  j^ot  been  made.  Where 
bail  wa>9  ^iven,  the  surrender  of  the  defendant  in  the  supreme 
court  has  the  isanie  effect,  as  ^  surrender  in  the  county  court 
w(»uld  have  had,  if  the  action  or  special  progeediug  had  remained 
therein. 

i  »4y.   CoiiBfy  eoavt  may  iiea^  Urn  propesfi  to  any  coanty. 

A  c<»unty  court  has  power,  in  an  action  or  special  proceeding 
of  which  it  has  juriHdiction,  to  send  ita  procesa  and  other  man- 
ddfeH  iuti>  any  county  of  the  ^tate,  for  service  or  execution,  and 
to  enforce  obedience  thereto,  with  like  riower  and  authority  as 
the  supreme   court. 

f  34S.  'Wfien  Jarladlction^  etc.,  co-exteanlvf)  Witl&  nn- 
preaie    eonrt* 

Where  a  <fouiity  court  haa  jurisdiction  of  aa  aetion  or  a  Bpecial 
|Wfw*eetiiTip,  it  possesses  the  same  jurisdiction,  power  and  author- 
ity in  and  over  the  same,  and  in  the  eourso  of  the  proccedinirs 
therein,  which  the  supreme  court  posscfc^sci  in  a  UK<'  case;  and 
it  may  render  any  judi^nieut,  or  graut  either  party  any  relief, 
which  the  .««upremc  court  might  rpnclcv  or  grant  in  a  like  case, 
ami  may  enforce  its  mandates  in  ViVq  manner  as  the  supreme 
conrt.  And  the  county  judge  possesses  the  same  power  and 
anth<irity,  in  the  action  or  special  pvoceedinir,  which  a  justice 
of  the  .supreme  court  possesses,  in  a  like  at'tio^  or  special  pro- 
cep»Jinff,  brought  in  the  supreme  court. 

f  349.   Power   of  coaaty  Jadftre   ia   iipc>^clal   proceedlniBrM. 

The  county  judcre  also  possesses  the  g.'ime  power  ani]  authority, 
la  a  si>ecial  proceedinjr,^  which  can  be  lawfully  instituted  l)efr)re 
bim,  oat  of  court,  which  a  juaticc  of  the  supreme  court  pos- 
leflQiejt  in  a  like  special  proceeding,  tnetitnted  1)efore  him  in  like 
manner. 

f  aSO.  FlneM   and    p^aalfient    Iko-w   remitted. 

T'pon  the  application  of  a  person,  who  has  b(»on  fined'  by  a 
ewirt,  or  of  a  perf«on  whose  recognisance  has  become  forfiMted. 
or  of  his  surety,  the*  county  court  of  the  county  in  which  the 
term  of  the  court  was  held,  where  the  fine  was  Imponed,  <tr  tlie 
recognizance  taken,  may,  except  as  otherwise  prescribed  in  the 
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next  se€tion»  upon  good  cause  shown,  and  upon  such  tenns  as 
it  deems  just,  make  an  order,  remitting  the  fine,  wholly  or 
partly,  or  the  forfeiture  of  the  recognizance,  or  part  of  the 
penalty  thereof:  or  it  may  discharge  the  recognizance.  If  a 
fine  so  remitted  has  been  paid,  the  county  treasurer,  or  other 
officer,  in  whose  hands  the  money  remains,  must  pay  the  same^ 
or  the  part  remitted,  according  to  the  order. 

2  R.  8.  486.  I  87. 

{  361.    [Am'd,  1895.]     Reatrictfona  upon  power  to  remit. 

The  last  section  does  not  authorize  a  county  court  to  remit 
any  part  of  a  fine  exceeding  two  hundred  and  fifty  dollars  im- 
posed by  the  supreme  court  upon  conviction  for  a  criminal 
offense;  or  a  fine  to  any  amount  imposed  by  a  court  upon  an 
ollicer  or  other  person,  for  an  actual  contempt  of  court,  or  for 
disobedience  to  its  process,  or  other  mandate;  or  to  remit  «)r 
discharge  a  recognizance  taken  in  its  county  for  the  appearance 
of  a  person  in  another  county.  In  the  latter  case,  tne  power 
of  remitting  or  discharging?  the  recognizance  is  Tested  in  the 
county  court  of  the  county,  in  which  the  person  is  bound  to 
appear. 

Id.,  i  38.  am*d;  L.  1896.  ch.  946. 

S  862.  Notice  of  application,  etc.|  coat*  to  be  paid  on 
remlsMton. 

An  application  for  an  order,  as  prescribed  in  the  last  section 
hut  one,  cannot  be  heard,  until  such  notice  thereof  as  the  court 
deems  reasonable,  has  been  given  to  the  district-attorney  of 
the  county,  and  until  he  has  had  an  opportunity  to  examine  the 
matter,  and  prepare  to  resist  the  application.  And  upon  grant- 
ing such  SD  order,  the  court  must  always  impose^  as  a  condition 
thereof,  the  payment  of  the  costs  and  expenses,  if  any,  incurred 
in  an  action  or  special  proceeding  for  the  collection  of  the  fine, 
or  the  i)enalty  of  the  recognizance. 
Id.,   SI  89  and   41. 

i  363.  Fines  imposed  by  Jvstieea  of  tbe  penoef  licvr 
renftitted. 

Where  a  person  has  been  fined  by  a  court  of  special  sessions, 
or  by  a  justice  of  the  peace,  upon  a  conviction  for  an  offence, 
and  has  been  committed  to  jail  for  non-payment  of  the  fine,  the 
county  court  of  the  county  may  make  an  order,  remitting  the 
fine,  wholly  or  partly,  and  diochareing  him  from  his  imprison- 
ment. The  power  conferred  by  this  section  must  be  exercised 
in  the  manner  prescribed,  and  subject  to  the  provisions  con- 
tained, in  the  last  three  sections. 

Id.,  i  42. 

I  364.    IVbo  nftny  make   orders. 

In  an  action  or  special  proceeding  in  a  county  court,  an  order 
may  be  made  without  notice,  or  an  order  to  stay  proceedings 
may  be  made  upon  notice,  by  a  justice  of  the  supreme  court,  or 
by  the  county  judge  of  the  county  where  the  attorney  for  the 
applicant  resides,  in  a  case  where  the  county  judge,  in  whose 
court  the  action  or  special  proceeding  is  brought,  may  make 
the  same,  out  of  court;  and  with  like  effect. 

8m   L    1847,    ch.   280.   f  34. 
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f  3ftS.  [Am'd,  1877,  1900.]  County  court  ■easionn  and 
terma,  ^ 

The  county  court  is  always  open  for  the  transaction  of  any 
basim^s,  for  which  notice  is  not  required  to  be  given  to  ;in 
adrer^fc  party,  except  where  it  is  specially  prescribed  by  law, 
that  the  business  must  be  done  at  a  stated  term. 

Jy-c   Co.    Troc.,    §    :>l.    and    L.    ]S47,    ch.    470.    part   of    {    24.  AmM   by   L. 

IVfj.    ch.    65.    Also    partly    rppeale<l    by    L.    11>09,    th.    35.    See  Consolidated 

Law«.    tit.    Judiciary    Law,    iS    100-101.       See   note    30    cf   notes  of   Board   of 
Sututory  CoDMlidatlon  at  end  of  code. 

I  336.  [Old  section  repealed  by  L.  1909,  chs.  16  and  35.  See 
Consolidated  Laws,  tit.  County  Law,  §  240,  Judiciary  Law, 
§192.] 

§  356.  [BTew  Mectlon  —  Added,  lOOO.]  Power  of  county 
Jsdse  YvUen   l&oldingr  court  in  another  county. 

During:  the  period  that  any  county  judge  shall  be  in  a  county 
other  than  his  own,  for  the  purpose  of  holding  courts  therein, 
he  may  exercise  all  the  powers  and  perform  all  the  duties  of  the 
county  judge  of  such  other  county,  which  said  last-mentioned 
judge  is  by  law  authorized  to  exercise  and  perform  out  of  court 
or  in  vacation;  provided,  however,  that  nothing  herein  contained 
shall  empower  him  to  perform  the  duties  of  surrogate  in  such 
other  county. 

Added  by  I-.  10O9,  ch.  «3.  Derivation  —  L.  1877,  ch.  11,  I  1.  See 
Bote  1  of  notes   of  Board  of  Statutory    Consolidation  at  end  of  code. 

f  357.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated  Laws, 
tit.  Judieiar>-  Law,  §§  533,  541.] 

f  358.  [Partly  repealed  by  L.  1909,  chs.  16  and  35;  but  see 
Consolidated  Laws.  tits.  County  Law,  §  12,  Judiciary  Law, 
§  197,  which  embody  the  whole  of  this  section.] 

i  35D.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated  Laws, 
tit  Judiciary  Law,   §§  196,  197,  285,  318,  319.] 

I  360.  [Repealed  by  L.  1900,  chs.  35  and  65.  See  Consoli- 
dated Laws,  tit.  Judiciary  Law,  §§  198,  382-385;  and  also  Code 
Civ.  Proc.,  §  251.3a.] 

I  361.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated  Laws, 
tit  Judiciary  Law,  §§  lll7,  318»  319.J 
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CHAPTER  IV. 

Limitation  of  the  Time  of  Enforcing  a  Civil 
Remedy. 

TITLE     I.— AetloBt  for  the  Becorery  of  Boftl  Propertx. 

TITLB    II.— Actions  other  than  for  tho  BoeoYonr  of  Boat  Property. 

TITLE  III.— Cleneral  PtotUIoiii. 

TITLE  L 

Actions  for  the  recovery  of  real  property. 

Sec.  362.  When  the  people  will  not  sne. 
363.  Action  by  grautee  from  the  State. 
864.  Action  aft«>r  annulling  letters  patent. 
86&,  366    Seizin  within  twenty   years,   when  ncceBStry,   etc. 

367.  Action   after   entry. 

368.  Possosaion,  when  presumed;  occupation  presumed  to  he  under  legal 

title. 

868.  Adverse    possession    under    written    Instrument    or    Judgment. 

870.  Id.;   what  constitutes  It. 

371.  Adverse  possession  under  claim  of  title  not  written. 

372.  Id.,  what  constitutes  it. 

373.  Relation  of  landlord  and  tenant,  as  affecting  adverse  possession. 

374.  Right   not  affected  by  descent  cast. 

376.  Certain  disabilities  excluded  from  time  to  commence  action. 

{  362.    \%'lieii   the   people    will  not  ane. 

The  people  of  the  State  will  not  sue  a  person  for  or  with 
respect  to  real  property,  or  the  issues  or  profits  thereof,  by  reason 
of  the  right  or  title  of  the  people  to  the  same,  unless  either, 

1.  Tlie  cause  of  action  accrued  within  forty  years  before  the 
action  is  commenced;  or, 

2.  The  people,  or  those  fi'om  whom  they  claim,  have  receivod 
the  rents  and  profits  of  the  real  property,  or  of  some  part  thereof, 
within  the  same  jjeriod  of  time. 

Co.  Proc,  5  76,  am'd. 

§  B03.    Action  by  grantee  from  the  State. 

An  action  shall  not  be  brouffht  for  or  with  respect  to  ren| 
property,  by  a  person  claiming  by  virtue  of  letters  patent  or  a 
grant,  from  the  people  of  the  State,  ifnless  it  might  have  been 
maintained  by  the  people,  as  prescribed  in  this  title,  if  the 
patent  or  grant  had  not  been  issued  or  made. 
Id.,  s  76. 

S  3G4.    Action  after  annnlllnar  lettera  patent. 

Where  letters  patent  or  a  grant  of  real  property,  issued  or 
made  by  the  people  of  the  State,  are  declared  void  by  the 
determination  of  a  competent  court,  rendered  upon  an  .illegation 
of  a  fraudulent  suggestion  or  concealment,  or  of  a  forfeiture,  or 
mistake,  or  ignorance  of  a  material  fact,  or  wrongful  detaining:, 
or  defective  title;  an  action  of  ejectment,  to  recover  the  premises 
in  c\uestion.  may  be  commenced,  either  by  the  people,  or  by  a 
subsequent  patentee  or  grantee  of  the  same  premises,  his  heirs, 
or  nssigns,  within  twenty  years  after  the  determination  is  mad<*: 
but  not  after  that  period. 
Id..   I  77. 
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I  aOS.    Seialit  ifvttliiA  txv^ntr  T^^rm^  whewk  ncceAMiryy  «tc. 

An  action  to  recover  real  property,  or  the  pOBsession  thereof, 
cannot  be  maintained  by  a  party,  other  than  the  people,  nnlerts 
the  plaintiff,  his  ancestor,  predecessor,  or  srrantor,  was  fteised  or 
poesesM^d  of  the  premisps  in  question,  within  twenty  yeafa  before 
the  conuneneement  of  the  action. 

Q».  Proc.,   I  78. 

f   30e.     The    afimc. 

A  defence  or  counterclaim,  founded  upon  the  title  to  real 
:)roperty,  or  to  rents  or  services  out  of  tlio  same,  is  not  effectual, 
unless  the  i)erson  nuikinp  it,  or  under  whose  tide  it  is  made,  or 
his  ancestor,  predecessor,  or  cantor,  was  seized  or  por^sossed  of 
the  premises  in  question,  within  twenty  years  before  the  Com- 
mitting of  the  act,  with  respect  to  whicn  it  is  made. 

Id.,   I  79,   am'd. 

S   8ST.     Aetloa   after   entry. 

An  entry  upon  real  property  is  not  sufficient  or  valid  Ai  a 
claim,  unless  an  action  is  commenced  thereupon,  within  one 
year  after  the  making  thereof,  and  within  twenty  years  after 
the  time,  when  the  right  to  miike  it  descended  or  accrued. 

Id.,   f  80. 

§  368.  Poaaeaaton,  Tvhen  preanmedi  occnpation  preavmed 
to  be    nitaler   leffal   title. 

In  an  action  to  recover'  real  property,  or  the  possession  thereof, 
the  person  who  establishes  a  legal  title  to  the  premises  is  i^e- 
sumed  to  have  been  possessed  thereof,  within  the  time  feqillred 
by  law;  and  the  occupation  of  the  premises,  by  another  person, 
19  deemed  to  have  been  under  and  In  subordination  to  the  lotal 
title,  nnless  the  premises  have  been  held  and  possessed  adversely 
to  the  legal  title,  for  twenty  years  before  the  commencement 
of  the  action. 

M..  8  81. 

i  3G9.  A«lT-erae  poaaeaaion  nnder  Tv-ritten  InatrilMettt  6r 
Jodfcment. 

Where  the  occupant,  or  those  under  whom  he  clain^s,  entered 
into  the  possession  of  the  premises,  under  claim  of  title,  exclu- 
eive  of  any  other  right,  founding  the  claim  upon  a  written 
instrument,  as  being  a  convej'ance  of  the  premises  in  question, 
or  upon  tne  decree  or  judgment  of  a  competent  cniirt;  and 
there  has  been  a  continued  occupation  and  possession  of  the 
premises,  included  in  the  instrument,  decree,  or  judj^mcnt,  or 
of  Pome  part  thereof,  for  twenty  years,  under  the  same  claim; 
the  premlsen  so  incluned  are  deeifted  to  have  been  held  adversely; 
except  that  where  they  consist  of  a  tract,  divided  into  lots,  the 
imssemnon  of  one  lot  is  not  deemed  a  possession  of  any  other  lot. 

Id..    I   81. 

}  8TO.    Id.}  wKat  conatitntea  it. 

For  the  purpose  of  constituting  an  adverse  possession,  by  a 
person  claiming  a  title,  founded  upon  a  written  instrument,  or 
a  jadipneot  or  decree,  land  is  deemed  to  have  been  possessed 
and  ocetipicd  in  eitiier  of  the  following  eases: 

1,  Where  It  has  been  usually  cultivated  or  improved. 

2.  Where  it  has  been  protected  by  a  finhstantial  inclosnre. 
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3.  Where,  although  not  inclosed,  it  has  been  used  for  the  sup- 
ply of  fuel,  or  of  fencing  timber,  either  for  the  purposes  of  hus- 
bandry, or  for  the  ordinary  use  of  the  occupant. 

Where  a  known  farm  or  a  single  lot  has  been  partly  improved, 
the  portion  of  the  farm  or  lot  that  has  been  left  not  cleared,  or 
not  inclosed,  according  to  the  usual  course  and  custom  of  the 
adjoining  country,  is  deemed  to  have  been  occupied  for  the  same 
length  of  time,  as  the  part  improved  and  cultivated. 
Co.  Proo. ,  i  83,  am*d. 

8  371.  Adveme  possession  under  claim  of  title  not  -written. 

Where  there  has  been  an  actual  continued  occupation  of  prem- 
ises, under  a  claim  of  title,  exclusive  of  any  other  right,  but  not 
founded  upon  a  written  instrument,  or  a  judgment  or  decree,  the 
premises  so  actually  occupied,  and  no  others,  are  deemed  to  have 
been  held  adversely. 

Id..  1 84. 
i  872.  Id.  I  what  constitntes  It. 

For  the  purpose  of  constituting  on  adverse  possession,  by  a  per- 
son claiming  title,  not  founded  upon  a  written  instrument,  or-  a 
judgment  or  decree,  land  is  deemed  to  have  been  possessed  find 
occupied  in  either  of  the  following  cases,  and  no  others: 

1.  Where  it  has  been  protected  by  a  substantial  incloavre. 

2.  Where  it  has  been  usually  cultivated  or  improved. 
id.,iffi. 

i  378.  Relation  of  landlord  and  tenant,  as  ailectlns 
adverse  posaenalon. 

Where  the  relation  of  landlord  and  tenant  has  existed  between 
any  persons  the  posHcssion  of  the  tenant  is  deemed  the  possession 
of  the  landlord,  until  the  expiration  of  twenty  years  after  the 
termination  of  the  tenancy;  or,  where  there  has  been  no  written 
lease,  until  the  expiration  of  twenty  years  after  the  last  payment 
of  rent;  notwithstanding  that  the  tenant  has  acquired  another 
title,  or  has  claimed  to  hold  adversely  to  his  landlord.  But  this 
presumption  shall  ndt  be  made,  after  the  periods  prescribed  in 
this  section. 

Id,  186. 
I  874.  Rlnrht  not  affected  "hy  descent  cast. 

The  right  of  a  person  to  the  posses.«<ion  of  real  property  is  not 
impaired  or  affected,  by  a  descent  being  cast,  in  consequence  of 
the  death  of  a  person  in  possession  of  the  property. 

1«1.,|87. 

S  375.  Certain  dlaabllitles  exclnded  from  time  to  com- 
mence action. 

If  a  person,  who  might  maintain  an  action  to  recover  real  prop- 
erty, or  the  possession  thereof,  or  make  an  entry,  or  interpose  a 
defence  or  counterclaim,  founded  on  the  title  to  real  property,  or 
to  rents  or  services  out  of  the  same,  is  when  his  title  first  de- 
scends, or  his  cause  of  action  or  right  of  entry  first  accrues, 
either: 

1.  Within  the  age  of  twenty-one  years;  or, 

2.  Insane;  or, 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  upon  con^ 
victlon  of  a  crimhial  offence,  for  a  term  less  than  for  life: 
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Th«  time  of  such  a  disability  la  not  a  part  of  the  time,  limited 
in  this  title,  for  commencing  the  action,  or  making  the  entry,  or 
interposing  the  defence  or  counterclaim;  except  that  the  time  iso 
limited  cannot  be  extended  more  than  ten  years,  after  the  disa- 
bility ceases,  or  after  the  death  of  the  person  so  disablied. 

Ot.  Pioc.  i  88. 


( 


n  n7n-79  LIMITATIONS.  c.4,t.2 

WTLStt 
A6tl6lii^  othM*  than  fdt  thd  reeoveiy  of  r^al  pitypetty. 

8ec.  S76.  Wbftn  latlBfaetkm  of  jtidcrmciit  prcMiaied. 

377.  Effect   of    return    of    execution. 

878.  How  presumption   raised. 

379.  Limitation  of  action  to  redaem  from  a  mortgage. 

880.  Other  periods  of  limitation. 

381.  Within    twenty    years. 

382.  Within  six  years. 

383.  Within  three   years. 

384.  Within  two  years. 

385.  Within   one  year. 

386.  When  cause  of  action  accrues  on  a  current  acconnt. 

887.  Action  for  penalty,   etc.,   by  any  person  who  will  sue. 
398.  Actions   not   befoi-e   provided  for. 

888.  Actions  by  the  people  subject  to  the  same  limitations. 

390.  Actions  against  a  non-resident,  npon  a  demand  tarred  by  the  lav 

of  his  residence. 
390a.   Limitation  of  time  to  enforce  a  cau»e  of  action  arising  in  another 

state. 

301.  Wht'ii   |)erH()n  liable,  ot<\,  •lIo.«?  without  the  state. 

302.  rnn«'('   of    nction    nt'cnilng   lietwoen    the   death   of   a    testator  or    in- 

testate,  and  the  grant  of  letters. 
393.  No  limitation  of   nction  on   ImiuIc   notes,  etc. 
8f>4,  Action  against  directors,   etc.,   of  banks. 
896.  Acknowle<lgment  or  new  promise  must  be  In  writing. 

896.  Exceptions,    as   to  persons  under  disabilities. 

897.  Defence  or  counterclaim. 

9  IITH.  [Am'd,  1804.]  When  aatisfactloift  of  Jodvaaent 
preanuiod. 

A  final  judgment  or  decree  for  n  sum  of  money,  or  directinir 
the  payment  of  a  Rum  of  money,  heretofore  rendered  in  a  sur- 
rogate's court  of  the  State,  or  heretofore  or  hereafter  rendered, 
in  a  court  of  record  within  the  United  States,  or  elsew^hero,  or 
hereafter  docketed  pursuant  to  the  provisions  of  section  thirty 
hundred  and  seventeen  of  this  act,  is  presumed  to  be  paid  and 
satisfied,  after  the  expiration  of  twenty  years  from  the  time, 
when  the  party  recovering  it  was  first  entitled  to  a  mandate  to 
enforce  it.  This  presumption  is  conclusive,  except  as  against  a 
pt^rson,  who,  within  twenty  years  from  that  time,  makes  a  pay- 
ment or  acknowledges  an  indebtedness  of  some  part  of  the 
amount  recovered  by  the  judgment  or  decree,  or  his  heir  or  per- 
sonal representative,  or  a  person  whom  he  otherwise  represents. 
Such  an  acknowlodgnient  must  be  in  writing,  and  signed  by  the 
person  to  be  ciiarged  thereby. 
L.  1894.   ch.   807. 

f  377.    Effect  of  return   of  exeontlon. 

If  the  proof  of  payment,  under  the  last  section,  consists  of  the 
return  of  an  execution  partly  satisfied,  the  adverse  party  may 
show,  in  full  avoidance  of  the  effect  thereof,  that  tne  alleged 
partial  satisfaction  <lid  not  proceed  from  a  payment  made,  or  a 
sale  of  property  claimed,  by  him  or  by  a  person  whom  he  repre- 
sents. 

S   378.     HoiT   prennniptlon    mined. 

A  person  may  avail  himself  of  the  presumption  created  by  the 
last  section  but  oih\  under  an  alic.^ation  that  the  action  was 
not  commenced,  or  that  the  proceeding  was  not  taken,  within  the 
time  therein  limited. 

{  370.    lilmltatlon  of  nction  to  redeem  from  a.  mortfCAire. 

An  action  to  redeem  real  property  from  a  mortgage,  with  or 
without  an  account  of  rents  and  profits,  may  be  maintained  bj 
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tke  mortKAgor,  or  tb<Me  claimiqff  uo4er  iiim,  a^^iu^t  t}ie  mort- 
gagee in  possession,  or  Uiose  cltimms  uader  Uxu^,  imlee^  he  OJ 
they  have  oontinuouBiy  maiutaloecl  an  adverse  poeses^ion  of  t^e 
Diortf^ai^ed  premises,  for  twenty  years  after  the  breach  of  a  con- 
dition of  tlie  mortgage,  or  tlie  uo^-fglfilme^t  of  a  coYenaat 
therein  contained. 

I  S80,    Ot1fe«r  p«riodM  mt  llmltatlov. 

The  following  actions  must  be  commenced  within  the  foiiowing 
periods,  after  the  cause  of  action  has  accrued. 
Go.  Proc.,  pftrt  of  |  T4,  and  9  89. 

f  3S1.    (Am'd,   1877.]      Witliln   twenty   years. 

Within  twenty  years  i 

An  action  upon  a  sealed  instruroent. 

Bat  where  the  action  ia  broupUl:  for  brpach  of  a  covenant  of 
seisin,  or  ugainat  incqi^brance^,  thp  caMSP  of  action  is,  for 
the  purposes  of  this  section  pnl^',  (Ipcijipcl  to  have  accrued  upon 
an  eviction,  and  not  before* 

U..  put  Ot  I   90, 

9  38SB.     [Ajn*d,   1877,  cb.  410  and  422.]      \Vlt|iln  SU   ypnr^. 

Within  six  years: 

1.  An  action  upon  a  contract  obligation  or  liubjlity  e^prcs^  pr 
ionlied:     except  a  judgment  or  sealp4  justrDwcnt. 

2.  An  action  to  recoyer  upoji  f^  liability  created  by  statuses 
except  a  penalty  or  forfeiture. 

3.  An  action  to  recover  damages  for  an  ii>jury  to  prPP^rty,  oi*  a  pef- 
sowd  injnrv;  except  in  a  case  where  a  dlfPcront  ppriod  is  pxpressl/ 
prescribed  in  this  chapter.    (See  §  883,  subd.  §;  §  384,  subd.  1.) 

4.  An  action  to  recover  a  chatte). 

5.  An  action  to  procure  a  judgment,  other  than  for  a  sum  of 
money,  on  the  ground  of  fraud j  in  a  ease  which,  on  the  thirty- 
first  day  of  December,  184G,  was  cognizable  by  the  court  of  chan- 
cery. The  cause  of  action,  in  such  a  ease,  is  not  deemed  to  have 
accrued,  iintii  the  discovery,  by  the  plaintiff,  or  the  person  under 
whom  he  claims,  of  the  facts  constituting  the  fraud. 

Qu  An  action  to  establish  a  will.  Whore  the  will  has  been  lust, 
concealed,  or  destroyed,  the  cause  of  action  is  not  doemod  to 
have  accrued,  until  the  discovers',  by  the  plaintiff,  or  the  person 
under  whom  he  claims,  pf  the  facts  upon  which  its  validity  de- 
pends. 

7.  £Am*d,  1894.]  An  action  upon  a  judgment  or  decree,  ren- 
dered in  a  court  not  of  record,  Oxcopt  whero  a  transcript  shall 
be  filed,  pprguant  to  section  thirty  hundred  and  seventeou  of 
this  act,  and,  also,  except  a  decree  heretofore  rendered  in  a  surro- 
gate's court  of  the  State.  The  cause  of  action,  in  such  a  case,  is 
deemed  to  have  t^ccrned  wh'^n  final  judgment  was  rendered. 

9  3S3.     [AmM,  1877.]     Wltbin  tbree  years. 

Within  three  years: 

1.  An  action  againat  a  sberifiE,  oorooer,  ponatable,  or  pthpr  ofi|- 
ctr,  for  the  Boii*pa|rment  of  money  cpllcctpd  upon  an  execution. 

2.  An  action  against  a  constable,  upon  any  other  llapiUty  ip* 
rarred  by  him,  by  doing  an  act  in  his  olTicjajl  capacity,  or  \)J  the 
omiseion  of  an  official  duty:  except  an  escape. 
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3.  An  action  upon  a  statute,  for  a  penalty  or  ^orteltnre,  where 
the  action  is  given  to  the  person  aggrieved,  or  to  that  i^rson  aad 
Se  People  of  the  State,  except  where  the  statute  imposing  it  pre- 
scribes a  different  limitation,  «^«;„;a*r«tAr    nr  receiver 

4  An  action  aeainst  an  executor,  administrator,  or  receiver, 
or  acatnst  the  trustee  of  an  insolvent  debtor,  appointed,  a.  pre- 
scrib^ed"by  iSw,  in  a  special  Proceeding  instituted  in  a  court  or 
before  a  judge,  brought  to  recover  a  chattel,  or  Jamages  for  tak- 
Sg?detainini,  or  injuring  personal  property,  by  the  defendant,  or 

%^  TnTcti'nr  reco^^rTam^^^^^^  for  a  personal  injury,  resulUug 

^'SZm^l^To;.  rroc,  I  02;  U  1886.  ch.  672;  L.  1880,  ch.  440;  U  1«* 

*5^.*[Am»d,  1806,  1900.]     WltMii  two  remrm. 

r^'Airartk,r"'Vecover  damages  for  libel  slander,,  assault 
battery,  seduction,  criminal  conversation,  false  imprisonment, 
malicious  prosecution  or  malpractice.  .^^oUv  tt^  thA 

2.  An  action  upon  a  statute,  for  a  forfeiture  or  penalty  to  tne 
people  of  the  State.        "  .    ««.    r    ,«*»«    -k 

Co.  Proc..  I  03.  am'd.  See  pet.  |  1002.  L.  1806.  ch.  886;  L.  1900.  dL 
117.     In  effect  Sept.  1.  1900. 

$  885.    liVitliln  one  rear. 

Within  one  year:  ,      .^  ,,  , .,..     . 

1  An  action  against  a  sheriff  or  coroner  upon  a  liability  in- 
curred by  him,  by  doing  an  act  in  his  official  capacity,  or  by 
the  omission  of  an  official  duty;  except  the  non-payment  of  money 
collected  upon  an  execution.      .  ^  ^      ^.  ^ 

2.  An  action  against  any  other  officer,  for  the  escaoe  of  a 
orisoner.  arrested  or  imprisoned  by  virtue  of  a  civil  mandate. 

8ub.tttale  for  Co.  Proc.,  I  94.      See  1  R-  8.  772.  «  8;  L.  1902.  ch.  600.  f  2. 

i  886.  "Wben  cause  of  action  accrnea  on  a  current 
account.  ,    ,  ■.  x      ■ 

In  an  action  brought  to  recover  a  balance  due  upon  a  mutoal, 
open,  and  current  account,  where  there  have  been  reciprocal  de- 
mands between  the  parties,  the  cause  of  action  is  deemedto  have 
accrued  from  the  time  of  the  last  item,  proved  in  the  account  on 
either  side. 

Co.   Proc,   i   96. 

§  887.  Action  for  penalty,  etc.,  by  any  person  wbo 
■will  »ne.  ,  ^     ^  .J.  _* 

An  action  upon  a  statute  for  a  penalty  or  forfeiture,  given 
whollv  or  partly  to  any  person  who  will  prosecute  for  the  same, 
must  'be  commenced  within  one  year  after  the  commission  of  tbe 
offence;  and  if  the  action  is  not  commenced  withm  the  year  Dy  a 
Drivate  person,  it  may  be  commenced  within  two  years  there- 
after, in  behalf  of  the  people  of  the  State,  by  the  attorney-gen- 
eral, or  the  district-attorney  of  the  county  where  the  offence  wna 
committed. 

Id.,   ft  96. 

S  888.    Action*  not  before  provided  for. 
An  action,  the  limitation  of  which  is  not  specially  prescnbed  in 
this  or  the  last  title,  must  be  commenced  withm  ten  years  after 
the  cause  of  action  accrues. 

Id.,  I  97.     Sbe  I  1918. 
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i  889.  Aetloma  by  tbe  people  snbjeet  to  the  same  liaaita* 
tleB«: 

The  limitations,  prescribed  in  this  title,   apply  alike  to  ne- 
tiou  brougrht  in  the  name  of  the  people  of  the  State,  or  for  their 
benefit,  and  to  actions  by  private  ])er8ons. 
Go.  Pioc.,  I  96. 

*  i  880.   Action  against  a  non-rcntdent,  upon  a  demand 
bnrjcd  bx  tbe  Ut-w  of  bla  re»idenee. 

Where  a  cause  of  action,  which  does  not  involve  the  title  to 
or  posaeasion  of  real  property  within  the  State,  accrues  against  a 
person,  who  is  not  then  a  resident  of  the  State,  an  action  cannot 
be  brought  thereon  in  a  court  of  the  State,  against  him  or  his  per- 
sonal representative,  after  the  expiration  of  the  time,  limited,  by 
the  laws  of  his  residence,  for  bringing  a  like  action,  except  by  a 
resident  of  the  State,  and  in  one  of  the  following  cases: 

1.  Where  the  cause  of  action  originally  accrued  in  favor  of  a 
resident  of  the  State. 

2L  Where,  before  the  expiration  of  the  time  so  limited,  the  per- 
son. In  whose  favor  it  originally  accrued,  was  or  became  a  resi- 
dent of  the  State;  or  the  cause  of  action  was  assigned  to,  and 
thereafter  continuously  owned  by  a  resident  of  the  State. 

f390-«.  [Added,  1902.]  Idmltatlon  of  time  to  enforce  a 
canse  of  n<ctlon  arlalnir  tn  anotbcr  atate. 

Where  a  cause  of  action  arises  outside  of  this  state,  an  action 
cannot  be  brought,  in  a  court  of  this  state,  to  enforce  said  cau8< 
of  action,  after  the  expiration  of  the  time  limited  by  the  laws  oL 
the  state  or  country  where  the  cause  of  action  arose,  for  bringing 
an  action  upon  said  cause  of  action,  except  where  the  cause  of 
action  originally  accrued  in  favor  of  a  resident  of  this  state. 
Xothing  in  this  act  contained  shall  affect  any  pending  action  or 
proceeding. 

L.  1002,  ch.  193.    In  effect  Sept.  1,  1902. 

§391.  [Am*d,  18770  TTben  peraon  liable,  etc.,  dlea  wltb- 
oat  the  State. 

If  a  person,  against  whom  a  cause  of  action  exists,  dies  without 
the  State,  the  time  which  elapses  between  his  death,  and  the  ex- 
piration of  eighteen  mouths  after  the  issuing,  within  the  Statt*. 
ot  letters  testamentary  or  letters  of  administration,  is  not  a  part 
of  the  time  limited  for  the  commencement  of  an  action  therefor, 
against  his  executor  or  administrator. 

fans.  [Ant*d,  1877.1  Canae  of  action  accrnlngr  bet^reen 
the  dentil  of  a  testator  or  Intestate,  and  the  arrant  of 
letters. 

For  the  purpose  of  computing  the  time,  within  which  an  action 
most  be  commenced  in  a  court  of  the  State,  by  an  executor  or 
administrator,  to  recover  personal  property,  taken  after  the  death 
of  a  testator  or  intestate,  and  before  the  issuing  of  letters  testa- 
mentary or  letters  of  administration;  or  to  recover  damages  for 
takinir,  detaining,  or  injuring  personal  property  within  the  same 
period;  the  letters  are  deemed  to  have  been  issued,  within  six 
years  after  the  death  of  the  testator  or  intestate.  But  where 
■n  action  is  barred  by  this  section,  any  of  the  next  of  kin,  lega- 
tees, or  TCditors,  who,  at  the  time  of  the  transaction  upon  which 

•  See  poet,  9  401. 
«8 
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it  might  have  been  founded,  was  within  the  age  of  tweDty-one 
years,  or  insane,  or  imprisoned  on  a  criminal  charge,  may,  within 
five  years  after  the  cessation  of  such  a  disability,  maintain  an 
action  to  recover  damages  by  reason  thereof:  in  which  he  may 
recover  such  sum,  or  the  value  of  such  property,  as  he  would  have 
received  upon  the  final  distribution  of  the  estate,  if  an  action  had 
been  seasonably  commenced  by  the  executor  or  administrator. 

1393.  No  limitatlou  9^  aotiom  on  bank  notea^  etc. 

This  chapter  does  not  ar»t»ct  an  action  to  enforce  the  payment 
of  a  bill,  note,  or  other  evidence  of  debt  issued  by  a  moneyed  cor- 
poration, or  issued  or  put  in  circulation  as  money. 

Co.  Proc,  \  108. 

§394.  [Am'd,  1877>  1807.]  Action  i|9>^fnat  dtreotors,  ete., 
of  bankn. 

This  chapter  does  not  affect  an  action  against  a  director  or 
stockholder  of  a  moneyed  corporation,  or  banking  association,  to 
recover  a  penalty  or  forfeiture  imposed,  or  to  enforce  a  liability 
created  by  the  common  law  or  by  statute;  but  such  an  action 
muvst  be  brought  within  three  years  after  the  cause  of  action  ha« 
accrued. 

Co.  rroe.,   \  100,  am'd;  U  1807,  ch.  281.    In  efToct  September  1,   1H07. 

S  395.  AcknoTTledflrnient  or  nevr  promise  ntnst  be  In 
^'rttlnir. 

An  acknowledgment  or  promise  contained  in  a  writing,  signed 
by  the  party  to  be  charged  thereby,  is  the  only  competent  evi- 
dence of  a  new  or  continuing  contract,  whereby  to  take  a  case 
out  of  the  operation  of  this  title.  But  this  section  does  not  alter 
the  efrcct  of  a  payment  of  principal  or  interest. 

Id.,  %  110. 

f  SDfilf  Efi^eepttoim,  «0  tp  personM  nnder  dlsablUUes. 

If  a  person,  entitled  to  maintain  an  action  specified  in  this  title, 
except  for  a  penalty  or  forfeiture,  or  against  a  sheriff  or  other 
officer  for  an  escape,  is,  at  the  time  when  the  cause  of  action 
accrues,  either: 

1.  Within  the  age  of  twenty-one  years;  or, 

2.  Insane;  or, 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  upon  con- 
viction of  a  criminal  offence,  for  a  term  less  than  for  life; 

The  time  of  such  a  disability  is  not  a  part  of  the  time  limited 
in  this  title  for  commencing  the  action;  except  that  the  time  iso 
limited  cannot  be  extended  more  than  five  years  by  any  such  dis- 
ability, except  infancy;  or  in  any  case,  more  than  ono  year  after 
the  disability  ceases. 

Id.,  S  101. 

(397.  Defence  or  connterelatm* 

A  cause  of  action,  upon  which  an  action  cannot  bo  maintained, 
as  prescribed  in  this  title,  cannot  be  effectually  interposed  aa  a 
defence  or  counterclaim. 

TO 


^-  *'  ^  3  LIMITATTOI^S.  8  §  308-4dd 

tHitA  TLL 

Oezierftl  provisioni. 

i«e.  888.  Wben  action  deemed  to  be  commehced. 

t99.  Attempt  to  commence  action  in  a  court  of  racord. 
4W.  Id.;  in  a  court  not  of  record. 

401.  Kzceptlon,  when  defendaDt   ia  without  the  State. 

402.  Id-;  when  a  persoh  entitled,  etc.,  dies  before  limitation  explr^a 

403.  Id.;   trhen  a  person  liable,  etc.,   dlca  within  the  SliiiP. 

404.  In  inlU  by  allent,  time  of  disability  In  case  of  war  to  be  deducted. 

406.  Pro¥iak>n   where  jodgmeut  haa   been   reversed. 
409.  Stay    by   Injunction,    etc.,    to  bo  deducted. 

407.  Certain  actions  by  a  principal,  for  misconduct  of  an  agent,  etc. 

408.  Dlaahlllty  muFt  exist  when  rJirht  accrues. 

409.  If  seToral  disabilities,   no  limitation  until  all  removed. 

410.  ProTiaion  when  the  action  cannot  be  maintained  without  a  demand. 

411.  Provlnlon  In   case  of  submlasJon    to  arbitration. 

412.  ProTlslon  when  action  Is  discontinued,  etc.,   after  anawer. 

413.  How   objection   taken,   nnder  this  chapter. 

J  14-  Cases   to   which  this  chapter   applies. 
15.  Mode  of  computing  periods  of  limltatloD. 

I  386.  [AM'd,  1877.]  WbeA  action  deemed  to  be  oon- 
■leneed. 

An  action  is  commenced  affainst  a.  dofendant,  within  the 
ttmnin^  of  any  proyision  of  this  act,  which  limits  the  time  for 
commencing  an  action,  when  the  summons  is  served  on  him:  or 
on  a  co-defendant  who  is  a  joint  contractor,  or  otherwise  united 
in  interest    with  him. 

Ob.   Proc..    I  M,   am'd. 

}  389.    Attempt  to  commence  action  fn  a  conrt  of  record. 

All  attempt  to  commence  an  action,  in  a  court  of  record,  is 
equivalent  to  the  commencement  thereof  against  each  defenciaDti 
within  the  meanini;  of  each  provision  of  this  act,  whiv^h  limiiil 
the  time  for  commencing  an  action,  when  the  summons  is^ 
delirered,  with  the  intent  that  it  shall  be  actually  served,  to 
the  sherUf,  or,  where  the  sheriff  is  a  party»  to  a  coroner  of  the 
eoQttty,  in  which  that  defendant,  or  one  of  two  or  more  co- 
defendants,  who  are  Joint  contractors,  or  otherwise  unite<l  in 
iBterest  with  him,  resides  or  last  resided;  or,  if  the  defendant 
is  a -corporation,  to  n  like  officer  of  the  county,  in  which  it  is 
established  by  law,  or  wherein  its  general  business  is  or  was 
last  transacted,  or  wherein  It  kepi)s,  or  last  kept,  an  olTice  for 
the  transaction  of  business.  But  in  order  to  entitle  a  plaintiff 
to  the  benefit  of  this  section,  the  delivery  of  the  sumnious  to  aa 
officer  must  be  followed,  withia  sixty  days  after  the  expiration 
of  the  time  limited  for  the  actual  commenceraont  of  the  action, 
by  personal  service  thereof  upon  the  defendant  sought  to  be 
charged,  or  by  the  first  publication  of  the  summons,  as  against 
that  defendant,  pursuant  to  an  order  for  service  upon  him  in 
that  manner. 
U.,  part  of  {  90,  am'd. 

i  400.    Id.;  in  a  court  not  ok  record. 

The  last  section,  excluding  the  provision  requiring  a  puWica- 
tSon  or  service  of  the  summons  within  sixty  days,  applies  to 
an  attempt  to  commence  an  action,  in  a  court  not  of  record, 
where  the  summons  is  delivered  to  an  officer  authorized  to  serve 
the  same,  within  the  city  or  town,  wherein  the  person  resides 
or  the  corporation  is  located,  as  specified  in  that  section;  pro- 
fided  that  actual  service  thereof  Is  made  with  due  diligence. 

Tl 
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*§  401.  [Am'd,  1888,  1886.3  Excejitfon,  ^lien  defendant  !■ 
^vithout  tlie  State. 

If.  when  the  cause  of  action  accrues  against  a  person,  he  in 
without  the  State,  the  action  may  be  commenced  within  the 
time  limited  therefor,  after  his  return  into  the  State.  If,  after 
a  cause  of  action  has  accrued  against  a  person,  he  departs  from 
the  State,  and  remains  continuously  absent  therefrom  for  the 
space  of  one  year  or  more,  or  if,  without  the  knowledge  of  the 
person  entitled  to  maintain  the  action,  he  resides  within  the  State 
under  a  false  name,  the  time  of  his  absence  or  of  such  residence 
within  the  State  under  such  false  name  is  not  a  part  of  the 
time,  limited  for  the  commencement  of  the  action.  But  this 
section  does  not  apply,*" while  a  designation,  made  as  prescribed 
in  section  four  hundred  and  thirty,  or  in  subdiyision  second  of 
section  four  hundred  and  thirty-two,  of  this  act,  remains  in  force. 

Co.  Proc.  «  100,  am*d;  L.  1888.  cb.  408;  L.  180C,  ch.  006.  In  effect  Sepl. 
1,  1896.    Sec  ante,  f  390. 

S  402.  Id.)  Tvlien.  a  person  entitled,  etc.,  die*  before  llaa* 
Itntton    exptren. 

If  a  person,  entitled  to  maintain  an  action,  dies  before  the 
expiration  of  the  time  limited  for  the  commencement  thereof, 
and  the  cause  of  action  survives,  an  action  may  be  commenced 
by  his  representative,  after  the  expiration  of  that  time,  and 
within  one  year  after  his  death. 

Id.,  f  102,  am*d. 

I  403.  [Am*d,  1801,  1896.]  Id.|  wKen  a  person  liable^  dies 
witbin   tbe    State. 

The  term  of  eighteen  months  after  the  death,  within  this  state, 
of  a  person  against  whom  a  cause  of  action  exists,  or  of  a 
person  who  shall  have  died  within  sixty  days  after  an  attempt 
shall  have  b€fn  made  to  commence  an  action  against  him  pur- 
suant to  the  provisions  of  section  three  hundred  and  ninety-nine 
of  this  act,  is  not  a  part  of  the  time  limited  for  the  commence- 
ment of  an  action  against  his  executor  or  administrator.  If 
letters  testamentary  or  letters  of  administration  upon  his  estate 
are  not  issued,  within  this  state,  at  least  six  months  before  the 
expiration  of  the  time  to  bring  the  action,  as  extended  by  the 
foregoing  provision  of  this  section,  the  term  of  one  year  after 
such  letters  are  issued  is  not  a  part  of  the  time  limited  for  the 
commencement  of  such  an  action.  The  time  during  which  an 
action  is  pending  in  a  court  of  record  between  a  person  or  per- 
sons and  an  executor  or  administrator,  wherein  the  person  or 
persons  claim  to  recover  from  the  executor  or  administrator  any 
money  or  other  property  claimed  by  said  executor  or  admin- 
istrator to  belong  to  the  estate  of  the  decedent,  or  is  embraced 
in  the  inventory  of  the  assets  of  said  decedent's  estate,  is  not  a 
part  of  the  time  limited  for  the  commencement  of  an  action 
against  an  executor  or  administrator,  for  a  claim  against  the 
estate  of  the  decedent  until  tbe  final  determination  of  the  action 
brought  to  recover  said  or  other  property  claimed  by  said  execu- 
tor or  administrator  to  belong  to  said  decedent's  estate: 

1.  Where  the  claim  against  the  estate  of  the  decedent  is 
liquidated  by  the  recovery  of  a  judgment  thereon  against  an 
executor  or  administrator  in  an  action  in  a  court  of  record  or 
under  section  twenty-seven  hundred  and  eighteen  of  this  code, 
after  trial  on  the  merits. 


ante,    i   890. 
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2.  Where  a  legatee  brings  an  action,  or  institutes  a  proceeding, 
against  an  executor  or  administrator  with  the  will  annexed,  to 
enforce  the   payment  of  a  legacy. 

L.  1891.  ch.  TO;  L.  1B96.  ch.  897.    Id  effect  May  26,  1896. 

I  404.  Im  siittfl  br  aliens,  tlnte  of  dlaaMllty  in  case  of 
^K-nr  to  1»e  deducted. 

Where  a  person  is  disabled  to  sue  in  the  courts  of  the  State, 
by  reason  of  either  party  being  an  alien  subject  or  citizen  of  a 
country,  at  war  with  the  United  States,  the  time  of  the  continu- 
ance of  the  disability  is  not  a  part  of  the  time  limited  for  the 
commoncement  of  the  action. 
GoL  Pioc.,  9  103,  am*d. 

{  40a.     Provlalon  w^beve  Jndsrment  ba«  been  reversed. 

If  an  action  is  commenced  within  the  time  limited  therefor. 
and  a  judgment  therein  is  reversed  on  appeal,  without  awarding 
a  new  trial,  or  the  action  is  terminated  in  any  other  manner 
than  by  a  voluntary  discontinuance,  a  dismissal  of  the  complaint 
for  neglect  to  prosecute  the  action,  or  a  final  judgment  upon 
the  merits;  the  plaintiff,  or,  if  he  dies,  and  the  cause  of  action 
sorrives,  his  representative,  may  commence  a  new  action  for 
the  same  canse,  after  the  expiration  of  the  time  so  limited,  and 
vrlthin  one  year  after  such  a  reversal  or  termination. 

U..   I  104. 

I  4<MI.    Stax  by  injanctfoay  etc«,  to  be  deducted. 

Where  the  commencement  of  an  action  has  been  stayed  by 
injnnction,  or  other  order  of  a  court  or  judge,  or  by  statutory 
prohibition,  the  time  of  the  continuance  of  the  stay  is  not  a 
part  of  the  time,  limited  for  the  commencement  of  the  action. 

I<L.  i  105,  un'<L     See  {  1923. 

(  407.  Certain  action*  by  a  principal^  for  mtaconduct 
md  uM  aircnt,  etc. 

Where  an  injury  results  from  the  act  or  omission  of  a  deputy 
or  agent,  the  time,  within  which  an  action  to  recover  damages 
by  reason  thereof,  must  be  commenced  by  the  principal,  against 
the  deputy  or  agent,  must  be  computed  from  the  time,  when  a 
jodgraent  against  the  principal,  for  the  act  or  omission,  is  first 
recovered  by  the  aggrieved  person;  and  a  subsemient  reversal 
or  setting  aside  of  the  judgment  does  not  extend  the  time. 

9  408.    Disability  mnait  exist  wbcn  rlffht  acernea. 

A  person  cannot  avail  himself  of  a  disability,  unless  it  existed 
when  his  right  of  action  or  of  entry  accrued. 
Odl  Proe..  I  106,   am*d. 

{  409.  If  several  dlnnblUtleis  no  limitation  nntll  all 
removed. 

Where  two  or  more  disabilities  co-exist,  when  the  right  of 
action  or  of  entry  accrues,  the  limitation  does  not  attach,  until 
aU  are  removed. 

Id.,   i   107.   am'd. 

f  4IO.  ProT-lslon  -vrben  tbe  action  cannot  be  maintained* 
wltbo«t  a  demand. 

Where  a  right  exists,  but  a  demand  is  necessary  to  entitle  a 
person  to  maintain  an  action,  the  time,  within  which  the  action 
most  be  commenced,  must  be  computed  from  the  time»  when  the 
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-ight  to  make  the  dc^mand  ia  complete;  except  in  one  of  the 
ol lowing  cases: 

1.  Where  the  right  grows  out  of  the  receipt  ot  detention  of 
money  or  property,  by  an  agent,  trustee,  attorney,  or  other  per- 
son acting  in  a  hduciary  capacity,  the  time  must  be  computtMl 
from  the  tim»»;  trhen  the?  l)ersoti,  navlng  the  right  to  make  the 
demand,  has  actual  knowledge  of  the  facts,  upon  which  that 
right  depends. 

2.  Where  there  Waft  a  deposit  of  money,  not  to  be  repaid  nt 
d  fixed  time,  but  only  upon  a  special  demand,  or  a  delivery  of 
l^ersonal  property,  hot  to  be  returned,  specifically  or  in  kind, 
at  a  fixed  time  or  upon  a  fixed  contingency,  the  time  must  be 
computed  from  the  demand. 

S411.  Provfaioil  in  t>aae  of  Miibttliiifftfli  to  arbltfftttoii. 

Where  the  persons,  who  might  be  adferse  parties  in  an  action, 
hare  entered  into  a  written  agreement  to  submit  to  arbitration, 
ot  to  refer  the  cause  of  action,  or  a  controversy  in  which  it 
might  be  arailable,  or  have  entered  into  a  written  snbniission 
thereof  to  arbitrators;  and  before  an  dward,  or  other  determina- 
tion tliereupon,  the  agreement  or  submi!»alon  is  revoked,  so  as 
to  render  it  ineffectual,  by  the  death  of  either  party  thereto,  or 
by  the  act  of  the  person  agninst  whom  the  artion  might  hare 
been  brought;  or  thfe  execrttion  thereof;  or  the  remedy  upon  an 
award  or  othc-r  determination  thereunder,  is  stayed  by  injntic- 
tion,  or  other  order  procured  by  him  from  a  competent  court  or 
judge:  the  time  which  has  •  elnpsed,  between  the  eiitering  into 
the  written  submission  or  sgreement,  and  the  revocation  thereof, 
or  the  expiration  of  the  stay,  is  not  a  part  of  the  time,  limited 
for  the  commencement  of  the  action. 

$  412.  ProvlJiioh  wiien  acHoh  Is  dlHcontinacd,  etc, 
after  nnn^Ter. 

Where  a  defendant  in  an. action  has  interposed  an  answer.  In 
support  of  which  he  would  l)e  entitled  to  rely,  at  the  trial,  upon 
a  defence  or  counterclaim  then  existing  in  his  favor,  the 
remedy  upon  which  at  the  time  of  the  commencement  of  th^ 
action,  was  not  barred  l>y  the  provisions  of  this  chapter;  and 
the  complaint  Is  dismissed,  or  the  action  is  discontinued,  or 
abates  in  consecpience  of  the  plaintiff's  death;  the  time^  which 
intervened,  between  (he  commencement  Hna  the  terminatfoD 
of  the  action,  is  not  a  part  of  the  lime,  limited  for  the  commence- 
ment of  an  nction  by  the  defendant,  to  recover  for  the  causo 
of  action  so  interpowMi  as  a  defence,  or  to  interpose  the  same 
defence  in  another  action  brought  by  the  same  plaintiff,  or  a 
person  deriving  title  from  or  under  him. 

I    413.     Hot*-    objection    taken,    nncler    tliiii    cliapter. 

The  objection,  that  the  action  wiis  not  commenced  within  the 
time  limited,  can  be  tnken  only  by  nnswer.  The  corre«pondfii«r 
objection  to  a  defence  or  countr»rclnim  can  be  taken  only  by 
reply:  except  where  a  reply  is  hot  requireil,  in  order  to  enable 
the  plaintiff  to  raise  an  issue  of  fact,  upon  an  allegation  con- 
tained in  the  answer. 

Co,  rroc,  part  of  f  74. 

§  414.     Canes   to  whlcli   thin  clianter   at»ttlle«. 

The  provisions  of  this  chapter  apply,  and  constitute  the  oifly 
mles  of  limitation  applicable,  to  a  civil  action  or  special  pro- 
tiO«diDg|  exempt  in  on*  of  the  following  eases: 
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1.  A  case,  where  a  different  limitation  is  specially  prescribed 
b7  law,  or  a  shorter  limitation  ic  prescribed  by  the  written 
contract  of  the  parties. 

2.  A  cause  of  action  or  a  defence  which  accrued  before  the 
first  day  of  July,  1848.  The  statutes  then  in  force  govern,  with 
respect  to  such  a  cause  of  action  or  defence. 

3.  A  case,  not  included  in  the  last  subdivision,  in  which  a 
person  is  entitled,  when  this  act  takes  effect,  to  commence  au 
action,  or  to  institute  a  special  proceeding,  or  to  take  any  pro- 
ceedini^  therein,  or  to  pursue  a  remedy  upon  a  judgment,  where 
he  commences,  institutes,  or  otherwise  resorts  to  the  sam«>, 
before  the  expiration  of  two  years  after  this  act  takes  effei't; 
in  either  of  which  cases,  the  provisions  of  law  applicable  thereto, 
immediately  before  this  act  takes  effect,  continue  to  be  so  appli- 
cable, notwithstanding  the  repeal  thereof. 

4.  A  case,  where  the  time  to  commence  an  action  has  expired, 
when  this  act  takes  effect. 

The  word,  "action",  contained  in  this  chapter,  is  to  be  con- 
strued, when  it  is  necessary  so  to  do,  as  including  a  special  pro- 
ceeding, or  any  proceeding  therein,  or  in  an  action. 

I  41S.   Mode  of  compvtlnv  periods  of  limitation. 

The  periods  of  limitation,  prescribed  by  this  chapter,  except 
as  otherwise  specially  prescribed  therein,  must  be  computefl 
fixun  the  time  of  the  accruing  of  the  right  to  relief  by  action, 
special  proceedinj;,  defence,  or  otherwise,  as  the  case  requires, 
to  the  time  when  the  claim  to  that  relief  is  actually  interposed 
by  the  party,  as  a  plaintiff  or  a  defendant,  in  the  particular 
action  or  special  proceeding. 
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CHAPTER  V. 
Commencement  of  and  Parties  to  an  Action. 

9ITLV   I.— ConmeaMment  of  am  Action* 

tlTLS  li.^PArti*l  tOAB  AOtiOB. 

TITLS  L 

Coxomencement  of  an  action. 

Article  1.  The  ■ummons  and  accompanylnf  papers;  personal  setTlce  tbemfs 
appeiirauee   of    tbe  defendant. 
2.  AuDBtltatea  for  pecaoaiil  aerrlc*  in 


ARTICUB  FIRST. 

The  8ummon8  arid  {iceompanying  papen;  personal  service  thereof; 
appearance  of  the  dpfendant 

lac  416.  Action  to  b«  commenceil  by  •ummoaa;  time  fitk«i  Caait  AotslNC 

jurladlction. 
41 T.  ltoqulBlt«^8  of  snranions. 

418.  Form  of  Bammona. 

419.  Senrlcc  of  copy  complaint  or  notice  with  ■ammeu;  eonaequcna    * ' 

failure. 

420.  Casea  where  such  serrice  must  be  made. 

421.  Ai)i)eiiran^e   of   defendant. 

48S.  'When  defendant  must   answer  befare  time  toi.  appear  explrai. 

423.  Notice  of  no  personal  claim;  effect  ot  aervice  tbereof. 

424.  Effect  of  voluntary  appearance. 

425.  Hummons;    when   and   by  whom  served.    Sheriff's  duty. 

426.  How  perHoual  service  of  summons  made  upon  a  natural  pereon. 

427.  428.  Id.;  in  certain  cases  of  infancy,  or  Innacy,  etc.,  not  Judicially 

declared. 
429.  Id.:  when  delivery  of  copy  to.  lunatic  dispensed  with. 
480.  D<felfrnatlon,  by  a  lesident,  of  a  reiaon  upon  whom  to  aerve  a  anm* 

mons  durlnf;  his  ahitence;   effect  and  revocation  thereof. 
431.  How  personal  service  of  anmmons  made  upon  a  domestic  corporatloii, 

482.  Id.;    upon   a   foreign    corporation. 

483.  Service  of  process,   etc.,   to  commence  a  apecial  proceeding. 

484.  Proof  of  service  of  raumona,  etc.;  bow  made. 

i  410.  Action  to  be  commencecl  by  amnmona;  tinte  iirlim 
«oart    acqiiirea    Jurludictlon. 

A  civil  action  is  commenced  by  the  service  of  a  summona. 
But  from  the  time  of  the  granting  of  a  provisional  remedy,  the 
court  acquires  jurisdiction,  and  has  control  of  all  the  dubsequeuf 
proceedings.  Nevertheless,  jurisdiction  thus  acquired  is  condi 
tional,  and  liable  to  be  divested,  in  a  case  where  the  juriBdictioii 
of  the  court  is  made  dependent,  by  a  special  provision  of  law. 
upon  some  act,  to  be  done  after  the  granting  of  the  proTisionif 
remedy. 

Co.  Proc.,  part  of  |  127.  and  id.,  {  189. 

I  417.  [Am'd,  1879.]    Requlaitea  of  avmmona. 

Thtf  summons  must  contain  the  title  of  the  action,  specifying 
ihp  court  in  which  the  action  is  brought,  the  names  of  the  par- 
ties to  the  action,  and,  if  ft  is  brought  in  the  supreme  court,  the 
name  of  the  county  in  wh^ch  the  pinintilt  desires  the  trial;  aud 
It  must  be  subscribed  by  the  plaintiff's  attorney;  who  must  add 
to  his  signature  his  office  address,  specifying  a  place  within  cIm 
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9tate  where  there  is  a  post-office.     If  in  a  city,  he  must  add  tbe 
street,  aud  the  street  number,  if  any,  or  other  suitable  destffna- 
tjoa  of  the  particular  locality. 
Oo.  Proc.,    I    128,   xemodeUeU.    See   ante,    |   56. 

S  ^IS.    [Aiu>d»  1877.]       Form  of  ■nmiuons. 

The  aammons,  exclusiye  of  the  title  of  the  action  and  the  suit- 
■cription,  must  be  vuhstantially  in  the  following  form,  the  blanks 
beln^  properly  filled: 

**To  the  above  named  defendant:  You  are  hereby  summoned 
to  aiiavi-er  the  complaint  in  this  action,  and  to  serve  a  copy  of 
your  answer  on  th^  plaintiff's  attorney  within  twenty  days  after 
the  service  of  this  summons,  exclusive  of  the  day  of  service; 
and  in  case  of  your  failure  to  appear  or  answer,  judgnw^nt  will 
be  taken  asraiust  you  by  default,  for  tbe  relief  demanded  in 
tbe  complaint.     Dated 

The  enmnions  is  deemed  the  mandate  of  the  court. 

See  Co.  Proc.,  §  129. 

I  41 0.  lAiu'd,  1870.]  Service  of  copy  complaint  or  motlee 
vrltli    aiiminoiia}  conMcaucnce   of  failure. 

A  copy  of  the  complaint  may  be,  served  with  the  snmmons. 
If  a  copy  of  the  complaint  is  not  served  with  the  summons,  the 
plaintiff  cannot  take  judgsient  by  default  withnut  application  to 
the  court,  unless  either  the  defendant  appears,  or  by  a  notice 
is  served  with  the  summooa,  stating  the  sum  of  money  for  whidi 
jndsment  will  be  taken,  and  the  case  is  one  embraced  in  the 
next  section. 

M.    flee  post,  |  1212,  and  if  422,  479. 


I  4SO.  lAma*4l,  1877.]  Cahcii  'wbere  Hvcla  service  must  be 
madr. 

Judgment  may  be  taken  without  application  to  the  court,  where 
the  complaint  sets  forth  one  or  more  causes  of  action,  each  con- 
sisting of  the  broach  of  an  express  contract  to  pay,  absolutely 
or  nijon  a  contingency,  a  sum  or  sums  of  money,  fixed  by  the 
terms  of  the  contract,  or  capable  of  bein^  ascertained  therefrom, 
by  oompntation  only;  or  an  express  or  Implied  contract  to  pay 
mon«7  received  or  disburseil,  or  the  value  of  property  delivered, 
or  of  servic-es  rendered  by,  to,  or  for  the  use  of,  the  defendant 
ar  a  third  person;  and  thereupon  demands  judgment  for  a  sum 
of  money  only.  This  section  includes  n  case,  where  the  breaeii 
of  the  contract,  set  forth  in  the  complaint,  is  ohly  partial:  or 
where  the  complaint  shows  that  the  amount  of  tbe  plaiutifTs 
demand  has  been  reduced  by  payment,  counterclaim,  or  other 
credit. 

M.    Bee  post,    |  1212. 

f  4X1.    Api»«>arance  of  defendant. 

The  defendant's  appearance  must  be  made  by  servhig  upon 
the  plaintifTs  attorney,  within  twenty  days  after  service  of  the 
•QDiDions,  exclusive  of  the  day  of  service,  a  notice  of  appearance, 
©r  a  copy  of  a  demurrer  or  of  an  answer.  A  notice  or  pleadiniir» 
M  served,  must  be  subscribed  by  the  defendant's  attorney,  who 
must  add  to  his  signature  his  office  address,  with  the  particulars 
prescribed  in  section  417  of  thlB  act,  concerning  the  office  address 
of  the  plaintiflTs  attorney. 

iM  Bote  9.  77 
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i  4:£2.  [Am'd»  18*<7.]  When  defendant  mnat  answer  before 
time  to  appear  expiree. 

A  defendant,  upon  whom  the  plaintiff  has  served,  with  the 
siunnions,  a  copy  of  the  complaint,  must  serve  a  copy  of  hig 
demurrer  or  answer  upon  the  plaintiff's  attorney,  before  the 
expiration  of  the  time,  within  which  the  summons  requireff  him 
to  answer.  If  a  copy  of  the  complaint  is  not  so  served,  l.  notice 
of  appearance  entitles  him  only  to  notice  of  the  subsequent  pro- 
ceedmjfs,  unless  within  the  same  time  he  demands  the  service 
of  H  copy  of  the  complaint  as  prescribed  in  section  four  hundred 
and  seventy-nine  of  this  act. 
See  Oo.  Proc..  M  130  and  14S.       See  if  419.  479. 

S  423.  [Ani*d,  1877.]  Notice  of  no  personal  claim;  elfeet 
of   nervlcc   tliereof. 

Where  a  personal  claim  is  not  made  against  a  defendant,  a 
notice,  subscribed  by  the  plaintifTs  attorney^  setting  foi'th  the 
general  object  of  the  action,  a  brief  description  of  the  property 
affect<»d  by  it,  if  it  Affects  si)ecific  real  or  personal  property, 
and  that  a  personal  claim  is  not  made  against  him,  may  be 
served  with  the  summons.  If  the  defendant  so  served,  unreason- 
ably defonds  the  action,  costs  rcay  be  awarded  against  him. 

Id.,  s  131. 

§  -424.    Klfect  of  T-olnntary  appearance. 

A  voluntary  general  appearance  of  the  defendant  is  equivalent 
to  personal  service  of  the  summons  upon  him. 

Id.,  mrt  of  I  130. 

§  426.  SnmmonM}  Trhen  and  by  irhom  served.  StterlflT'e 
duty. 

The  summons  may  be  served  by  any  person,  other  than  a  party 
to  the  action,  except  where  it  is  otherwise  specially  prescribed  by 
law.  The  plaintiff's  attorney  may,  by  an  indorsement  on  the 
summons,  fix  a  lime  within  which  the  service  thereof 
must  be  made:  in  that  case,  the  service  cannot  be  made  after- 
wards. Where  a  summons  is  delivered  for  service  to  the  sheriff 
of  the  county,  wherein  the  defendant  is  found,  the  sheriff  mubt 
serve  It,  and  return  it,  wit>:  proof  of  service,  to  the  plaintiff's 
attorney,  with  leasonable  diligence. 

Id.,  I  133,  am  d.     See  i  1886. 

I  4SO.  [Am'd,  1879.]  Hoirr  personal  Merviee  of  ■nntmone 
ntade  npon   a   natural  peraon. 

Personal  service  of  the  summons  upon  a  defendant,  beincr  a 
naturnl  person,  must  Ik?  made  by  delivering  a  copy  thereof, 
within  the  St/ite,  us  follows: 

1.  If  tlie  defendant  is  an  infant,  under  the  age  of  fourteen 
years,  to  the  infant  in  person,  and  also  to  his  father,  mother  or 
guardian;  or,  if  there  is  none  within  the  State,  to  the  uersoii 
having  the  care  nnd  control  of  him,  or  with  whom  be  resiaes,  or 
in  whos<»  service  he  is  employ e<i. 

2.  If  the  defendant  is  a  person  judicially  declared  to  bo  incom* 
petent  to  manage  his  affairs,  in  consequence  of  lunacy.  Idiocy* 
or  habitual  drunkenness,  and  for  whom  a  committee  has 
been  appointed,  to  the  committee,  and  also  to  the  defendant  Ui 
pernon. 

3.  If  the  action  is  against  a  sheriff,  for  a  cause  specified  id 
section  one  hundred  and  fifty -eight  of  this  act,  by  deliverluc  it 
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to  the  defendant  in  perBon,  or  to  his  onder-shciriff  in  person,  or 
at  the  office  of  the  sheriff  daring  the  hours  when  it  is  required 
by  hiw  to  be  kept  open^  to  a  deputy-sherifF  or  a  clerk  in  the 
employment  of  the  sheriff,  or  other  person  in  charge  of  the  office. 

4.   In  any  other  case,  to  the  defendant  ^n  person. 

Od.  Proe.,  f  134.  rabd.  2,  8,  and  4.    See  f{  427-9,  1766,  post. 

I  42T.  Id. I  In  oertain  cases  of  infancy,  or  lunacy,  etc., 
not    J«dlclally    declared. 

If  the  defendant  is  an  infant  of  the  age  of  fourteen  years,  or 
upwards,  or  if  the  court  has,  in  its  opinion,  reasonable  ground 
to  believe,  that  the  defendant,  by  reason  of  habitual  drunkenness, 
or  for  any  other  cause,  is  mentally  incapable  adequately  to  pro- 
tect his  rights,  although  not  judicially  declared  to  be  incompetent 
to  manage  his  affairs,  the  court  may,  in  its  discretion,  with  or 
withont  an  application  therefor,  and  in  the  defendant's  interest, 
make  an  order,  requiring  a  copy  of  the  summons  to  be  also 
delivered,  in  behalf  of  the  defendant,  to  a  person  designated  in 
the  order,  and  that  pc^ryice  of  the  summons  shall  not  be  deemed 
complete,  nntil  it  is  so  deliyered. 

i  -428.     Tlie   same. 

In  a  case  specified  in  subdivision  first  or  second  of  section 
four  hundred  and  twenty-six  of  this  act,  where  the  court  has, 
in  its  opinion,  reasonable  ground  to  believe  that  the  interest  of 
the  person,  other  than  the  defendant,  to  whom  a  copy  of  the 
summons  has  been  delivered,  is  adverse  to  that  of  the  defendant, 
or  that,  for  any  reason,  he  is  not  a  fit  person  to  protect  the 
rights  of  the  defendant.  It  may  likewise  make  an  order,  as  pre- 
scribed in  the  last  section.  In  a  case  specified  in  subdivision 
secondf  the  court  may,  as  a  part  of  the  same  order,  or  by  a 
separate  order,  made  hi  like  manner  and  upon  like  ground,  at 
any  stage  of  the  action,  appoint  a  special  guardian  ad  litem 
to  conduct  the  defence  for  the  incompetent  defendant,  to  the 
ezclnsion  of  the  committee,  and  with  the  same  powers,  and 
subject  to  the  same  liabilities,  as  a  committee  of  the  property. 

f  429.  Id.|  ^vhon  delivery  of  copy  to  lanatlc  dispensed 
witli. 

Where  the  defendant  has  been  judicially  declared  to  be  incom- 
petent to  manage  bis  affairs,  in  consoquence  of  lunacy,  and  it 
appears  satisfactorily  to  the  court,  by  affidavit,  that  the  delivery 
of  a  copy  of  the  summons  to  him,  in  person,  will  tend  to  aggra- 
vate his  disorder,  or  to  lessen  the  probability  of  his  recovery, 
the  court  may  make  an  order,  dispensing  with  such  delivery. 
In  that  case  a  delivery  of  a  copy  of  the  summons,  to  a  com- 
mittee dnbr  appointed  for  him,  is  sufficient  personal  service  upon 
the  defendant. 

I  4aO.  [Am*d,  1809.]  Destination,  by  a  renldent,  of  a  per- 
mmm  «p*m  w^hom  to  aerre  a  avmnions  daring:  hla  absence | 
effeet  a«d  rovocatttm  tbereof. 

A  resident  of  the  state,  of  full  age,  may  execute,  under  his 
hand,  and  acknowledge,  In  the  manner  required  by  law  to  entitle 
a  deed  to  be  recorded,  a  written  designation  of  another  residtMit 
of  the  state,  as  a  person  upon  whom  to  serve  a  summons,  or  any 
process  or  other  paper  for  the  commencement  of  a  civil  spoeial 
proceeding,  in  any  court  or  before  any  officer,  during  the  absenoe 
from  the  state  of  New  York  of  the  person  making  the  designa- 
ttoo;  and  may  file  the  same,   with  the  written  consent  of  the 
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person  so  designated,  executed  and  acknowledged  in  the  same 
manner,  in  the  office  of  the  clerk  of  the  coonty,  where  the  person 
making  the  designation  resides.  The  designation  must  si>ecify 
the  occupation,  or  other  proper  addition,  and  the  residence  of  the 
person  making  it,  and  also  of  the  person  designated;  and  it  re- 
mains in  force  during  the  period  specified  therein,  if  any;  or,  if  no 
period  is  specified  for  that  purpose,  for  three  years  after  the 
filing  thereof.  But  it  is  revoked  earlier,  by  the  death  or  legal 
incompetency  of  either  of  the  parties  thereto:  or  by  the 'filing  or  a 
revocation  thereof,  or  of  the  consent,  executed  and  acknowledged 
in  like  manner.  The  clerk  must  file  and  record  such  a  designa- 
tion, consent,  or  revocation:  and  must  note,  upon  the  record  of 
tlie  original  designation,  the  filing  and  recording  of  a  revocation. 
While  the  designation  remains  in  force,  as  prescribed  in  this 
section,  a  snmmons,  or  any  process  or  other  paper  for  the  com- 
mencement of  a  civil  spoj-ial  proceeding,  against  the  person  mak- 
ing it,  in  any  court  or  before  any  olflcrr,  niay  be  served  upon  the 
person  so  designated,  in  like  manner  and  with  like  oflfect.  as  if  it 
were  served  personally  upon  the  person  making  the  designation, 
notwithstanding  the  return  of  the  latter  to  the  state  of  New  York. 
L.    1899,    cb.    524.    Id   elTeot   Sept.    1,    1899. 

S  431.  HoYT  personal  service  of  •lUMmon.ii  made  vpon  tL 
domestic  corporation. 

Personal  service  of  the  summons  upon  a  defendant,  being  a 
domestic  con)oration.  must  be  made  by  delivering  a  copy  thereof, 
within  the  State,  as  follows: 

1.  If  the  action  is  against  the  mayor,  aldermen,  and  com- 
monalty of  the  city  of  New-York,  to  the  mayor,  comptroller,  or 
counsel  to  the  conx^rntion. 

2.  If  the  action  is  against  any  other  city,  to  the  mayor,  treas- 
urer, counsel,  attorney,  or  clerk;  or,  if  the  city  lacks  either  of 
those  officers,  to  the  officer  performing  corresi)onding  fmictioms, 
under  another  name. 

3.  In  any  other  case,  to  the  president  or  other  head  of  the 
corporation,  the  secretary  or  clerk  to  the  corporation,  the  cashier, 
the  treasurer,  or  a  director  or  managing  agent. 

{  432.  [Am*d.  1877,  lf>03,  lOOO.]  Id.)  npon  a  fforelflrn  c*r» 
po  rati  on. 

Peraoiial  seri'ice  of  the  summons  upon  a  defendant,  being  a 
foreign  corporation,  must  be  made  by  delivering  a  <*opy  thereof, 
within  the  state,  as  follows: 

1.  iAm'<l,  iDOS.t  To  the  president,  vice-president,  treasurer, 
aftsistant  treasurer,  secretary  or  assistant  secretary;  or,  if  the 
corpf>ration  lacks  either  of  those  officers,  to  the  officer  performing 
corresponding  functions,  under  another  name. 

2.  [Am'd,  loot).]  To  a  person  designated  for  the  purpose  nm 
provided  in  section  sixteen  of  the  general  corporation  law.    • 

3.  If  such  a  designation  is  not  in  force,  or  if  neither  the  person 
designated,  nor  an  officer  specified  in  subdivision  first  of  this 
section,  can  Ik?  found  with  due  diligence,  and  the  corporation  has 
property  within  the  state,  or  the  cause  of  action  arose  therein; 
to  the  cashier,  a  director,  or  a  managing  agent  of  the  corpora- 
tion, within  the  state. 

SO 
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4,  (Added,  1900.I  If  the  person  designated  as  provided  in 
■ection  auxteen.of  tlie  general  corporation  law  dies  or  removes 
from  tlie  place  Avhere  the  corporation  has  its  principal  place  of 
business  within  the  state  and  the  corporation  does  not  within 
thirty  days  after  snch  death  or  removal  designate,  in  like  manner 
another  penson  upon  whom  process  against  it  may  be  served 
within  the  state,  process  against  the  corporation  in  an  action 
upon  any  liability  mcurred  within  this  state  or  if  the  curi)oration 
has  property  within  the  state  may  after  such  death,  removal  or 
revocation  and  before  another  designation  is  made  be  ser^'ed  upon 
the  secretary  of  state. 

Co.  Proc..  %  134,  part  of  ftnhd.  1.  and  L.  1855.  <?li.  279.  If  1-3*.  L.  1003, 
ch.  311.  Am'd  by  L.  1909,  ch.  65.  Alw  partly  rcpealCHl  by  L.  1000,  ih. 
2j*.  tVf  C*»n»a>lMated  Laws,  tit.  General  Corporation  Law,  |  1«,  and  Code 
Cir.  Vn>c.,  i  031a.  See  note  40  of  note«  of  Board  of  Statutory  Consoli- 
daliuD  at   end  o£  code. 

i  433.  Ser^'lce  of  prooens,  etc.,  to  commence  m.  •pedal 
proceedlBOf. 

The  provisions  of  this  article,  relating  to  the  mode  of  service 
•»f  a  siimmons.  apply  likewise  to  the  service  of  any  process  or 
other  paper,  whereby  a  spox-ial  proceeding  is  commenced  in  a 
cwurt,  or  l>efore  an  oflicer,  except  a  procec^ding  to  punish  for 
ciutempt,  and  except  where  special  provision  for  the  service 
tJAereof  is  otherwise  made  by  law, 

St-«  L.    1855.  ch.  270,  f  4   (3  Edm.  085).    See  «|  425,  2000. 

I  434«  Proof  of  verTtoe  of  mnuknkanm,  etc.}  ho-w  macl<^ 

Proof  of  service,  as  proscribed  in  this  article,  must  be  made 
by  affidavit,  except  as  follows: 

If  the  service  wna  made  by  the  sheriff,  it  may  be  proved  by 
hi*  certificate  thereof. 

2.  If  the  defendant  served  is  an  adult,  who  bus  not  been  judi- 
cially declared  to  be  incompetent  to  manage  his  affairs,  the 
j<^rvice  may  be  proved  by  a  written  admis.sion,  signed  by  him, 
and  either  acknowledged  by  hira,  and  certified  in  like  manner 
a«  a  deed  to  bo  recorded  in  the  county,  or  acconiuanicd  with 
ttie  affidavit  of  a  person,  other  than  the  plaintiff,  showing  thi\t 
(be  sii^uatnre  is  genuine. 

A  certificate,  admission,  or  affidavit  of  service  of  a  summons, 
mnitt  state  the  time  and  place  of  service.  A  Avritten  admission 
of  the  werrice  of  a  summons,  or  of  a  paper  accompanying  tJic 
HAoie,  imp4»rtik  unless  otherwise  exprt^ssly  stated  therein,  or 
otherwise  plainly  to  l)e  inferre<i  from  its  cont(»nt.8.  that  a  copy 
of  the  paper  was  delivered  to  the  person  si^niuK  the  admission. 

SaUititate  for  iwrtlons  of  Co.  Proc.,   f  138.      Soc  Bulc  18. 
9m,  81 
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ARTICLES   SBCOlfD. 

Substitutes  for  pcrsotial  service  in  special  cases. 

Sec.  436.  Order  for  serTice  of  summont  upon  defendant  rpstdlns  in  tbia  State, 
upon  wtMt  proof  to  be  made. 

436.  How  service  must  be  made. 

437.  Papers  to  be  filed;  proof  of  Berylce. 

438.  Cases   in   M-hlcb   service   of  summons  hj  publication,   etc.,   majr   b? 

ordered. 

439.  Papers   upon  wbicb  order  for  piiblieation  may  b";  made. 

440.  By  whom  order  may  b*^  made;  coutents  of  order. 

441.  When   publication   must  be  commenced;  when  serrlce  deemed  Cv  m- 

plete. 

442.  Papers  to  be  filed;  notice  to  defendant. 

443.  Id.;   when  service  Is  made  vritbont  the  State. 

444.  Proof  of  seryice. 

446.  Defendant  when  allowed  to  defend. 

9  43S.  [Am'd,  1880.]  Order  for  service  of  Hummons  upon 
defendant  reaidinar  in  tlila  State,  upon  ^-hat  proof  to  be 
made. 

Where  a  summons  is  issued  in  any  court  of  record,  an  order 
for  the  service  tliereof,  upon  a  defendant  residing  within  the 
State,  may  l>e  made  by  the  court,  or  a  judge  thereof,  or  the 
county  judge  of  the  county  where  the  action  is  triable,  upon 
satisfactory  proof,  by  the  affidavit  of  a  person,  not  a  party  to 
tha  action,  or  by  the  return  of  the  sheriff  of  the  county  where 
the  defendant  resides,  that  proper  and  diligent  effort  has  been 
made  to  seive  the  summons  upon  the  defendant,  and  that  th? 
place  of  his  sojourn  cannot  be  ascertained,  or  if  he  is  with'n 
the  State,  that  he  avoids  service,  so  that  personal  service  cannot 
be  made. 

Part  of  L.  1863.  cb.  611  (4  Edm.  689);  L.  1880,  ch.  635.  See  f  638.  post. 

I  486.  [Am'd,  18fHI.]    How  aerTice  mviat  be  made. 

The  order  must  direct,  that  the  service  of  the  summons  be 
made,  by  leaving  a  copy  thereof,  and  of  the  order,  at  the  resi- 
dence of  the  defendant,  with  a  person  of  proper  age,  if  upon 
reasonable  application,  admittance  can  be  obtained,  and  such 
person  found  who  wfll  receive  it;  or,  if  admittance  cannot  be 
80  obtained,  nor  such  a  person  found,  by  affixing  the  same  to 
the  outer  or  other  door  of  the  defendant's  residence,  and  by 
depositing  another  copy  thereof,  properly  inclosed  in  a  post-paid 
wrapper,  addressed  to  him,  at  his  place  of  residence,  in  the  post- 
office  at  the  place  where  he  resides;  or  upon  proof  being  made 
by  affidavits  that  no  such  residence  can  be  found,  service  of  the 
summons  may  be  made  in  such  manner  ns  the  court  may  direct. 

Part  of  L.  1863.  ch.  611,  am'd;  L.  1886,  ch.  662.    In  effect  May  12.  ISM. 

S    437.  Papers    to    be    filed j    proof    of    aervlee. 

The  order,  and  the  papers  upon  which  it  was  granted,  mnst 
be  filed,  and  the  service  must  be  made,  within  ten  days  after 
the  order  is  granted;  otherwise  the  order  becomes  inoperative. 
On  filing  an  affidavit,  showing  service  according  to  the  order 
the*  summons  is  deemed  served,  and  the  same  proceedings  may 
be  taken  thereupon,  as  if  it  had  been  served  by  publication,  pur- 
suant to  an  order  for  that  purpose,  made  as  prescribed  in  th« 
next  section. 

I  438.  (Am*d,  1870,  18N4,  1N»»,  1&00.1  Canes  in  whtcla 
service  of  nammons  hy  publication,  etc.,  may  be  ordered. 

An  order  directing  the  service  of  a  summons  upon  a  defendant, 
without  the  State,  or  by  publication,  may  be  made  in  either  of 
the  following  cases: 

b2 
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1.  Where  the  defendant  to  be  served  is  a  foreign  corporation; 
or,  is  an  unincorporated  association  consisting  of  seven  or  more 
peno&s,  having  a  president  and  treasurer,  neither  of  whom  is  a 
resident  of  this  state;  or,  being  a  natural  person,  is  not  a  resident 
of  the  state;  or,  where,  after  diligent  inquiry,  the  defendant  re- 
mains unknown  to  the  plaintiff,  or  the  plaintiff  is  unable  to  asoer- 
Uin  whether  the  defendant  is  or  is  not  a  resident  of  the  state. 

2.  Where  the  defendant,  being  a  resident  of  the  state,  haa  de- 
parted therefrom,  with  intent  to  defiaud  his  creditors,  or  to  avoid 
the  service  of  a  summons;  or  keeps  himself  concealed  therein, 
with  like  intent. 

3.  Where  the  defendant,  being  an  adult,  and  a  resident  of  the 
state,  has  b*»en  continuously  without  the  state  of  New  York 
more  than  six  months  next  before  the  granting  of  the  order, 
and  has  not  made  a  designation  of  a  person,  upon  whom  to 
senre,  a  summons  in  his  behalf,  as  prescribed  in  section  tour 
Laadred  and  thirty  of  this  act;  or  a  designation  so  made  no 
!oDger  remains  in  force;  or  service  upon  the  person  so  designated 
oiimot  be  made  within  the  state,  after  diligent  effort. 

4.  Where  the  complaint  demands  judgment  annulling  a  mar- 
riage, or  for  a  divorce,  or  a  separation. 

5.  Where  the  complaint  demands  judgment,  that  the  defendant 
be  excluded  from  a  vested  or  contingent  interest  in  or  lien  upon, 
specific  real  or  personal  property  within  the  state;  or  that  such 
an  interest  or  lien  in  favor  of  either  party  be  enforced,  regulated, 
defined,  or  limited;  or  otherwise  affecting  the  title  to  such  prop- 
erty. 

6.  Where  the  defendant  is  a  resident  of  the  state  or  a  domestic 
<i)rporation;  and  an  attempt  was  made  to  commence  the  action 
aj^inst  the  defendant,  as  required  in  chapter  fourth  of  this  act, 
before  the  expiration  of  the  limitation  applicable  thereto  as  fixed 
in  that  chapter;  and  the  limitation  would  have  expired,  within 
rixty  days  next  preceding  the  application,  if  time  had  not  been 
extended  by  the  attempt  to  commence  the  action. 

7.  Where  the  action  is  against  the  stockholders  of  a  corpora- 
tion, or  joint-stock  company,  and  is  authorized  by  law  of  the 
state,  and  the  defendant  is  a  stockholder  thereof.  When  a  copy 
of  the  summons  is  required  by  subdivision  first  or  subdivision 
•eoond  of  section  four  hundred  and  twenty-six  of  this  act,  or  by 
Kction  four  hundred  and  twenty-nine  of  this  act,  to  be  delivered 
^  a  person  other  than  the  defendant,  an  order,  directing  the  ser- 
vice of  a  copy  of  the  summons  upon  such  person  without  the 
state,  or  by  publicatioa,  may  be  made  as  prescribed  in  this  seo- 
tiofi,  as  if  such  person  was  the  defendant  in  the  action,  and 
apon  a  verified  complaint  and  the  same  proof  with  respect  to  snch 
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person,  as  is  required  In  the  next  succeeding  section  with  respect 

to  a  defendant.     And  sections  four  hundred  and  forty  to   four 

hundred  and  forty-four  bgth  inclusive,  apply  to  the  proceedings 

in  like  manner  as  if  such  person  was  a  defendant. 

Subdtitute  for  Co.  Proc..  I  185:  L.  1894.  ch.  399;  U  1899.  ch.  801; 
L.    1009,    cU.  402.    In  effect  Sept.   1.   1909. 

I  439.  f  AmM,  18T9.1  Pnpemi  vpon  wlileli  ordev  tor  yvbli- 
catlon  may  be  niade. 

The  order  must  be  founded  upon  a  verified  complaint,  showing 
a  snfflciont  cause  of  action  against  the  defendant  to  be  served, 
and  proof  by  affidavit  of  the  additional  facts  required  by  the 
Inst  section  J  and  also,  where  the  application  is  made  upon  the 
ground  that  the  defendant  is  li  foreign  corporation,  or  not  a 
resident  of  the  State,  or  in  a  case  specified  in  subdivision  fourth, 
fifth,  or  seventh  of  the  last  section,  that  the  plaintiff  has  been 
or  will  be  unable,  with  due  diligence,  to  make  personal  service 
of  the  summons. 

See  Co.  Proc.,  |  135. 

I  440.  (AmM,  1880.]  By  whom  order  may  be  madei 
contentii   of  order. 

The  order  may  be  made  by  a  judge  of  the  court,  or  the  county 
judge  of  the  county  where  the  action  is  triable.  It  must  direct 
that  service  of  the  summons,  ui)on  the  defendant  named  or  de- 
scribed in  the  order,  be  made  by  publication  thereof  in  two 
newspapers,  designated  in  the  ordc^r  as  most  likely  to  give  notice 
to  the  defendant,  for  a  specified  time,  which  the  judge  deems 
reasonable,  not  less  than  once  a  week  for  six  successive  weeks; 
or,  at  the  option  of  the  plaiutiff,  by  service  of  the  summons,  and 
of  a  copy  of  the  complaint  and  order,  without  the  State,  upon 
the  defendant  personally,  and  if  he  is  an  infant  under  the  age 
of  fourteen  years,  also  upon  the  person  with  whom  he  is  sojourn- 
ing; or,  if  the  defendant  is  a  corporation,  upon  an  officer  thereof, 
specified  in  section  four  hundred  and  thirty-one  or  four  hundred 
and  thirty-two  of  this  act.  It  must  also  contain,  either  a  direc- 
tion that,  on  or  before  the  day  of  the  first  publication,  the 
plaintiff  deposit  in  a  specified  post-office,  one  or  more  sets  of 
copies  of  the  summons,  complaint,  and  order,  each  contained  in 
a  securely  closed  post-paid  wrapper,  directed  to  the  defendant, 
at  a  place  specified  in  the  order;  or  a  statement  that  the  judge, 
being  satisfied,  by  the  affidavits  upon  which  the  order  was 
granted,  that  the  plaintiff  cannot,  with  reasonable  diligence, 
ascertain  a  place  or  places,  where  the  defendant  would  probably 
receive  matter  transmitt«Hl  through  the  post-office,  dispenses  with 
the  deposit  of  any  papers  thieroin. 

U   1889.  ch.   I9n. 
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I  441.  (AinM,  ISTT.)  WJien  pabltention  muiit  be  com^ 
■leneedi  ^-ben  nervice  deemed  cojnplete. 

The  first  publieatiou  in  eftch  newspaper  designated  in  the 
wtler,  or  the  service  apou  the  defendant  without  the  State,  innst 
be  made  within  three  months  after  the  order  is  granted.  For 
Uie  purpose  of  reckoning  the  time  within  which  the  defendant 
must  appear  or  answer,  service  by  publication  is  complete  upon 
the  ilay  of  the  la»t  publication,  pursuant  to  the  order;  and 
service  made  without  the  State  is  complete  upon  tlie  expiration 
thereafter  of  a  time  equal  to  that  prescribed  for  publication. 

I  442.  lAm'd,  1877.]  Papers  to  be  filed)  notice  to  de- 
fendant. 

Where  service  is  made  by  publication,  the  summons,  complaint, 
and  order,  and  the  papers  upon  which  the  order  was  made, 
mnst  be  filed  with  the  clerk,  on  or  before  the  day  of  the  first 
pablication:  and  a  notice,  subscribed  by  the  plaintiff's  attorney, 
and  dire<?ted  only  to  the  defendant  or  defendants  to  be  thus 
served,  substantially  in  the  following  form,  the  blanks  being 
properlj'  filled  up,  must  be  subjoiaed  to,  and  published  with  the 
summons : 

See   post,    fi    1541.    1774. 

**To  :     The  foregoing  summons  is  served  upon  you, 

by   pablication,  pursuant   to  an   order  of  *'    (naming 

the  judge  and  his  official  title),  '*  dated  the  day 

of  ,   IS    ,  and  filed  with  the  complaint,  Jn  the 

office  of  the  clerk  of  at  ." 

f  443.  rAm'd,  1877.]  Id.t  when  aerTlce  la  made  wlthont 
tbe  State. 

Where  service  is  made  without  the  State,  the  papers  specified 
in  the  iast  section  must  be  previously  filed;  and  a  notice  must 
be  served  with  the  summons,  in  all  respects  like  the  notice 
reqaired  by  the  last  section,  except  that  the  words,  "  without 
tbe  State  of  New  York ",  must  be  substituted  for  the  words, 
**by  publication". 

I  444.  Proof  of  aervice. 

Proof  of  the  publication  of  the  summons  and  notice  must  be 
made  by  the  affidavit  of  the  printer  or  publisher,  or  his  foreman 
or  principal  clerk.  Proof  of  deposit  in  the  post-office,  or  of 
delivery,  of  a  paper  required  to  be  deposited  or  delivered  by  the 
provtmons  of  this  article,  must  be  made  by  the  affidavit  of  the 
person,  who  deposited  or  delivered  it. 

Co.    Ppoc.,    f    138,   mibd.   .3. 

I  440.    rAin*d»  1877.1     Defendant  when  allowed  to  defend. 

Whore  the  summons  is  served,  pursuant  to  an  order  made 
as  prescribed  in  this  article,  and  the  defendawt  so  served  does 
not  appear:  he  or  his  representative,  on  application  and  sufficient 
oaa^e  shown,  at  any  time  before  final  judgment,  must  be  allowed 
to  defend  the  action:  and,  except  in  an  action  for  divorce,  or 
wherein  the  contrary  is  expressly  prescribed  by  law,  the  defend- 
ant, or  his  representative,  must,  in  like  manner,  upon  good 
eaane  shown,  and  upon  just  terms,  be  allowed  to  defend,  after 
final  judgment,  at  any  time  within  one  year  after  personal  ser- 
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▼ice  of  written  notice  thereof;  or,  if  auch  a  notice  has  not  been 
served,  within  seven  years  after  the  filing:  of  the  judgment-roll. 
If  the  defence  is  successful,  and  the  judgment,  or  any  part 
thereof,  hus  been  collected  or  otherwise  enforced,  such  restitu- 
tion may  thereupon  be  compelled,  as  the  court  directs;  but  the 
title  to  property,  sold,  to  a  purchaser  in  good  faith,  pursuant 
to  a  direction  contained  in  tne  judgment,  or  by  virtue  of  an 
execution  issued  upon  the  same,  shall  not  be  affected  thereby, 
id.,  part  oC  i  135.    See  S  1567,  nibd.  1. 
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TITLE  rC. 
Parties  to  an  action. 

kit^dtm  1.  Parties  generallr. 

2.  Parties  severally  liable. 

3.  Parties  prosecuting  and  defending  as  poor  persoBS. 

4.  Infant  plaintiffs  and  defendants. 

article:  first. 

^  Parties  generally, 

lee.  4M.  Who  maj  be  Joined  as  plaintiffs. 
447.  Id.;  as  defendants. 
44S.  Parties  united   In  Intereef,   when   to  be  Joined;   when  one  or  more 

may  sue  or  defend  for  the  whole. 
449.  Party  In  Interest  to  sue.    Trustee,  etc.,  may  sue  alone. 
4B0.  When  married  woman  Is  a  party, 

451.  When  defendant  or  his  name  Is  unknown. 

452.  When   court   to  deci«le  controversy   or  to  order  other  parties  to  be 

brought  In. 
463.  Supplemental  summons. 

I  440.  ^Who  may  be  lolned  an  plaintllls. 

All  persons  having  an  interest  in  the  subject  of  the  action,  and 
in  obtaining  the  judgment  demanded,  may  be  joined  as  plaintififs, 
except  as  otherwise  expressly  prescribed  in  this  act. 

Ca  Proc..  I  IIT. 

{  447.    [Am'd,   1901,   1911.]    Idemt   as  defendants. 

Any  person  may  be  made  a  defendant  who  has  or  claims  an 
interest  in  the  controversy  adverse  to  the  plaintiff  or  who  is  a 
necessary  party  defendant  for  the  complete  determination  or 
settlement  of  a  question  involved  therein,  except  as  otherwise 
expressly  prescribed  in  this  act.  In  any  action  brought  affe<'t- 
ing  real*  estate  upon  which  the  people  of  the  state  of  New  York 
have  or  claim  to  have  a  lien  under  the  transfer  tax  act,  the  said 
people  of  the  state  of  New  York  may  be  made  a  party  defendant 
in  the  same  manner  as  a  private  person,  but  where  the  people 
of  the  state  of  New  York  are  made  a  party  defendant,  as  herein 
provided,  the  complaint  shall  set  forth,  in  addition  to  the  matters 
Inquired  to  be  set  forth  by  the  code  of  civil  procedure,  the  name 
or  names  of  the  decedent  or  decedents  against  whose  estate  there 
is  an  unpaid  transfer  tax,  the  place  of  residence  of  decedent  at 
the  time  of  death,  the  heirs  at  law  and  next  of  kin  of  decedent 
and  if  decedent  left  none  that  fact  shall  be  stated,  whether  dece- 
dent died  testate  or  intestate,  and  whether  the  estate  of  decedent 
has  been  administered,  and  if  so  where:  and  if  not  administered, 
such  fact.s  shall  be  stated;  and  also  that  the  people  of  the  state  of 
New  York  are  made  a  party  defendant  for  no  other  reason  than 
the  lien  of  said  transfer  tax.  Upon  failure  to  state  such  facts. 
the  complaint  shall  be  dismissed  as  to  the  i)eople  of  the  state 
of  New  Y'ork.  In  such  a  case  the  summons  must  be  served  on 
the  attorney-general,  who  may  appear  in  behalf  of  the  people. 

M.,  part  of' I  118;  L.  1901,  ch.  609;  L.  1911,  ch.  24,  in  «'rr.'ct  Sq>t.  1,  1911. 

I  44K.  Parllen  united  Im  Interent,  when  to  be  Joined s 
wltea    oae    or    more  may  Rue  or  defend  for  the  ^hole.* 

Of  the  parties  to  the  action,  those  who  are  united  in  interest 
must  be  joined  as  plaintiffs  or  defendants,  except  as  otherwise 

*See    I    1919,    post. 
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expreHsly  preHcribed  in  this  a<*t.  But  if  the  consent  of  any  one, 
who  ou^ht  to  be  joined  as  a  plaintiff,  cannot  be  obtained,  he  may 
be  made  a  defendant,  tlie  r«asun  therefor  beiiifif  stated  in  the 
complaint.  And  where  the  tjuestion  is  one  of  a  common  or  gen- 
eral interest  of  many  persons;  or  where  tlie  persons,  xrho  mllrtit 
be  made  parties,  are  very  numerous,  and  it  may  be  impracticable 
to  bring  them  all  before  the  court,  one  or  more  maj  sue  or  defend 
for  the  benefit  of  alL 
Id.,   f   119.   am'd. 

I  440.  [Am'd,  1877.]  Party  In  Interest  to  site.  Tm«tee, 
etc.,    may   Mue   aloiie. 

Every  action  must  be  prosecuted  in  the  name  of  the  real  batlx. 
in  interei^t,  except  that  an  executor  or  udminLstrator,  a*trt!fifiee*of 
an  express  trust,  or  a  person  expressly  authoriaed  by  statute, 
may  sue,  without  joining  with  him  the  pc^rson  for  whose  benefit 
the  action  is  prosecuted.  A  person,  with  whom  or  in  whose 
name,  a  contract  is  made  for  the  benefit  of  another,  is  a  trustee 
of  an  express  trust,  within  the  meaning  of  this  section. 
Id.,  part  of  I  111,  and  all  of  f  113. 

I  4S0.  TAm'd,  1877,  1MT9,  1890,  1809tfl  Wlien  mmifr^ed 
woman   la   n   party. 

In  an  action  or  special  proceeding  a  married  woman  appears, 
prosecutes  or  defends  alone  or  joined  with  other  parties  as  if 
she  was  single.  It  is  not  necessary  or  pro^)er  to  join  her  husband 
with  her  »  ,  a  party  in  any  action  or  special  proceeding  affecting, 
her  separate  property.'  The  husband  is  not  a  necessary  or  proper 
party  to  an  action  or  special  proceeding  to  recover  damages  to 
the  person,  estate  or  character  of  his  wife.  The  husband  is  not  a 
necessary  or- proper  party  to  an  action  or  siiecial  proceeding  to 
recover  damages  to  the  person,  estate  or  character  of  another 
on  account  of  the  wrongful  acts  of  his  wife  committed  without 
his  instigation. 

L.  ISOO,  ch.  24K.  Am*d  by  L.  1000,  ch.  C5.  AltiD  partly  repealed  by 
L.  1900,  ch.  10.  .See  Cmiaolldated  LawH,  tit.  DomeBtio  Belatious  I^aw.  |  51. 
iie9  note  41  of  notes  of  Board  of  Statutory  ConaoildatloQ  at  end  of  code. 

I  451.  CAm*d,  1870.]  'When  defendant  or  hi*  name  Is  nn- 
kiio^vn. 

Where  the  plaintiff  is  ignorant  of  the  name  or  part  of  the  name 
of  a  defendant,  he  mny  designate  that  defendant,  in  the  sum- 
mons; and'  in  any  other  process  or  proceeding  in  the  action,  by 
a  fictitious  name,  or  b^-  as  much  of  his  name  as  is  known,  adding 
a  description,  identifying  the  person  intended.  Where  the  plain- 
tiff demands  judgment  against  an  unknown  person,  he  may 
designate  fhat  person  as  unknown,  adding  a  description,  tending 
to  identify  him.  In  either  case  the  person  intended  is  thereiipon 
regarded'  as  a  defendant  in  the  action,  and  as  sufficiently 
described  therein,  for  all  purposes  including  service  of  the  sum- 
mons, as  prescribed  in  article  second  of  the  last  title.  When  the 
name,  or  the  remainder  of  the  name,  or  the  person,  becomes 
known,  an  nnh'r  must  be  niad(»  by  tin*  court,  ui)on  stich  notice 
and  sui'h  terms  as  it  prescribes,  that  the  proceedings  already 
taken  be  deemed  amended,  by  ttie  insertion  of  the  true  namr, 
in  place  of  the  fictitious  name  or  part  of  name,  or  the  designa- 
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tioo  as  an  unknown  person;  and  that  aJI  'Subsequent  proceedings 
be  taken  under  the  true  iiome. 
SDbstitate  for  Co.   I*roc.,   f  175,  und  portion  of  f   135. 

f  4SS.  rAm'il,  1901.1  'When  court  to  decide  controrersT* 
or  to  order  other  pArtlen  to  be  brougrht  in. 

The  court  may  determine  the  ccfiitroversy,  as  between  the  par- 
ties before  it,  where  it  can  do  so  without  prejudice  to  the  rights 
of  others,  or  by  saving  Hieir  rights;  but  where  a  complete  deter- 
niiuation  of  the  controversy  cannot  be  had  without  the  presence 
of  other  parties,  the  court  must  direct  them  to  be  brought  in. 
And  where  a  person,  not  a  party  to  the  action,  has  an  interest 
in  the  subject  tliereof,  or  in  real  property,  the  title  to  which  may 
IB  any  manner  be  affected  by  the  judgment,  or  in  real  property 
fur  injury  to  which  the  complaint  demands  relief,  and  makes  ap- 
plication to  the  court  to  be  made  a  party,  it  must  direct  him  to 
be  brought  in  by  the  proper  amendmeat. 

Co,  Vroc.,  part  of  f  122,  am'd;  L.  1901,  ch.  512.     Ip  effect  Sept.  1,  1001, 

i  48S.    [Am^df    :I877.I    S»p|^leine«ital    ■vummoMa. 

Where  the  court  dn-ects  a  new  defendant  to  be  brought  in,  and* 
the  order  is  not  made  upon  his  own  applicution,  a  supplemental 
summons  must  be  issued,  directed  to  him,  and  in  the  same  form 
as  an  original  summons;  except  that,  in  the  body  tnereof,  it  must 
require  ie  defendant  to  answer  the  original  or  the  amended 
complaint,  and  the  Kupplemental  complaint,  or  either  of  them  as 
the  case  requires.  And  each  provision  of  this  chapter,  relating 
to  personal  service,  or^  a  substitute  for  personal  service  of  an 
original  summons,  applies  to  such  a  supplemental  summons. 
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article:  sbcond. 

Parties  severally  liable. 

Bee.  4M.  When  persona  liable  for  tbe  aaine  demand  maj  be  sued  together. 

466.  Defendant  ao  aued  may  apply  for  any  relief. 

456.  Pioceedlnga  In   action  agabsst  defendants  severally  liable. 

467.  Application  of  this  article 'o  defendanU  Jointly  liable. 

I  454.  [Am'd,  1877.]  WHen  peraonn  UabU  for  the  Mtme 
demnnd  may  be  Mued  together. 

Two  or  more  persons,  seyerally  liable  upon  the  same  written 
instrument,  including  the  parties  to  a  bill  of  exchange  or  a  prom- 
isitory  note,  whether  the  action  is  brought  upon  the  instrument, 
or  by  n  party  thereto  to  recover  against  other  parties  liable  over 
to  him;  may,  all  or  any  of  them,  be  included  as  defendants  in  tbe 
same  action,  at  the  option  of  the  plaintiff. 

Co.    Proc..    I    120.    See   |    1204,    post. 

9  456.  Defendant  ao  aned  may  apply  for  any  relief. 

The  joinder  of  a  person,  as  defendant  in  an  action,  with  an- 
other  person,  as  prescribed  in  the  last  section,  does  not  affect  his 
right  to  any  order  or  other  relief,  to  which  he  would  have  been 
entitled,  if  he  had  been  separately  sued  In  the  action. 
L.  1841,  ch.  282.  S  1  (4  Bdm.  467). 

f  456.  Proceedlnara  In  action  ag-alnat  defendants  seTer- 
ally  liable. 

Where  a  summons,  issued  against  two  or  more  defendants,  al- 
leged to  be  severally  liable,  is  served  upon  some,  but  not  upon  all 
of  them,  the  plaintiff  may  proceed  against  those  upon  whom  it  is 
served,  as  if  they  were  the  only  defendants  named  therein. 
Where  it  is  served  upon  nil  of  them,  the  plaintiff  may  take  judg- 
ment against  one  or  more  of  them,  where  he  would  be  entitled  to 
judgment,  if  the  action  was  against  him  or  them  alone.  Where 
judgment  is  so  taken,  the  clerk  must,  upon  the  plaintiff's  applica- 
tion, enter  an  order,  directing  that  the  action  be  severed,  and  tliat 
the  plaintiff  may  proceed  against  the  other  defendants.  In  any 
subsequent  proceeding,  the  plaintiff  may  use,  together  with  a  cer- 
tified copy  of  such  an  order,  a  copy  of  a  paper  constituting  a  part 
of  the  judgment-roll,  with  like  effect  as  if  it  was  the  original. 
Sabstitnte   for   Co.   Proc.,   5   136.   snbd.   2   and   3. 

9  457.  Application  of  tbla  article  to  defendant*  Jointly 
Uable. 

The  last  three  sections  do  not  affect  a  defence  or  other  obje<s 
tion  of  a  defendant,  growing  out  of  the  failure  to  join  In  the 
action  two  or  more  persons  jointly  liable;  and,  as  regards  the 
other  parties  to  the  action,  persons  jointly  liable  are  regarded  as 
one  party,  for  every  purpose  contemplated  by  those  sections. 

See  L.  1882,  ch.  270,  |  2  (4  Edm.  463).   and  L.  1836.  ch.  211.  |  1  (4 
416).  .  .  ■       V 
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ARTICLE  THIRD. 

Pnrtien  prosecuting  and  def ending  mtpoor  persons. 

Sm.  4BS.  Who  wMj  petition  for  leave  to  pMwofite  as  a  poor  panon. 
4fiO.  GoBteDta  of  petition.  *^    *^^ 

460.  Wben   and  bow   leave  granted. 

461.  Not  liable  for  costs  and  fees. 

462.  Wlien   leare   may   be   annulled. 

468.  Wben  defendant  may  petition  to  defend  as  a  poor  person. 

464.  OoDteots  of  petition. 

465.  Prsoeedloga  thereon. 

406.  Appeal,  when  party  prosecutes  or  defends  as  a  poor  person. 
467.  Costs  in  fayor  of  petitioner. 

9  45S.  [Am'd,  1891.]  Who  nmy  petition  for  leave  t« 
proseevte  as  a  poor  person. 

A  poor  person,  whether  an  adult  or  infnnt,  not  being  of  ability 
to  soe,  who  alleges  that  he  has  a  canse  of  action  against  another 
person,  may  apply  by  jpetition  to  the  court  in  which  the  action  is 
pendlnj;.  or  in  which  it  is  intended  to  be  brought,  for  leave  to 
prosecute  as  a  poor  person,  and  to  have  an  attor&ey  and  counsel 
assigned  to  conduct  hia  action. 

t  R.  8.   444,  I  1   (2  Bdm.  46S);  Ia  1881,  oh.  170. 

i  459.   [Am'd,  1891.]    Contents  of  petition. 

The  petition  must  state: 

1.  The  nature  of  the  action  brought  or  intended  to  be  brought. 

2.  That  the  applicant  is  not  worth  one  hundred  dollars  besides 
the  wearing  apparel  and  furniture  necessary  for  himself  and  his* 
family,  and  the  subject-matter  of  the  action. 

It  must  be  verified  by  the  applicant's  affidavit,  unless  the  ap- 
plicant Is  an  infant  under  the  age  of  fourteen  years,  and  in  that 
case  by  the  affidavit  of  his  guardian  appointed  in  said  action, 
and  supported  by  a  certificate  of  a  counselor  at  law  to  the  effect 
that  he  nas  examined  the  case  and  is  of  the  opinion  that  the  ap- 
plicant has  a  good  cause  of  action. 
U..  I  2:  I..    18»1.   ch.   170.    See  §  409. 

i  44IO.  IVlien   and   hovr   leave   grranted. 

The  court  to  which  the  petition  is  presented,  if  satisfied  of  the 
truth  of  the  facts  alleged,  and  that  the  applicant  has  a  good 
cause  of  action,  may)  by  order,  admit  him  to  prosecute  as  a  poor 
person,  and  assign  to  him  an  attorney  and  counsel  to  prosecute 
Bis  action,  who  must  act  therein  without  compensation. 
u.,  f  s. 

I  401.   Not  liable  for  costs  and  fees. 

A  person  so  admitted,  may  prosecute  his  action,  without  paying 
fees  to  any  officer;  and  he  shall  not  be  prevented  from  prosecut- 
ing the  same,  by  reason  of  his  being  liable  for  the  costs  of  a 
former  action,  brought  by  him  against  the  same  defendant.  If 
jodgment  is  rendered  against  him,  or  his  complaint  is  dismissed, 
costs  shall  not  be  awarded  against  him. 

S  S.  a.  446.   I  4. 

I  46S.  "VITlien  leave  may  be  annulled. 

If  the  person  so  admitted  is  guilty  of  improper  conduct  in  the 
prosecution  of  his  action,  or  of  wilful  or  unnecessary  delay,  the 
court  may,  in  its  discretion,  annul  the  order  admitting  him  to 
prosecnte  as  a  poor  person;  and  he  shall  thereafter  be  deprived  of 
all  the  privileges  conferred  thereby. 
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I  4e8.  IVhen  defendajit  wmmr  p«Utfom  to  defend  am  m,  poor 
person. 

A  defendant  in  an  action  iqTolving  hia  Tight,  title,  or  interest^ 
in  or  to  real  or  personal  property,  may  petition  the  court,  in 
which  the  action  is  pending,  for  leave  to  defend  the  action  as  a 
poor  person,  and  to  have  an  attorney  and  counsel  assigned  to 
conduct  his  defence. 

I  404.  Contents  of  petition. 

The  petition  must  contain  the  same  matters,  respecting  the 
ability  of  the  petitioner,  required  to  be  contained  in  a  petition 
for  leave  to  prosecute  as  a  poor  person;  and  it  must  be  sup- 
ported by  a  similar  certificate,  relating  to  the  defence. 

f  46S.  Proceedln^ra  thereon.  . 

The  provisions  of  this  article,  relating  to  the  order,  to  be  made 
upon  an  application  for  leave  to  prosecute  as  a  poor  person,  and 
the  proceedmgs  subsequent  thereto,  apply  to  the  order  and  subse- 
quent proceedings,  upon  an  application  for  leave  to  defend  aa  a 
poor  person. 

I  466.  Appeal  fvlten  pavtx  priMiecntea  or  defends  as  a 
poor  person. 

An  order,  made  as  prescribed  in  this  article,  does  not  authorise 
the  petitioner  to  take  or  maintain  an  appeal,  as  a  poor  person; 
but  where  an  appeal  is  taken  by  the  adverse  party,  the  order  is 
applicable,  in  favor  of  the  petitioner,  as  respondent  in  the  appeal. 

I  467.  Costs  In  favor  of  petltfloner. 

Where  costs  are  awarded  in  favor  of  a  person,  who  had  been 
admitted  to  prosecute  (r  defend  as  a  poor  person,  as  prescribed 
in  this  article,  they  must  be  paid  over  to  his  attorney,  when 
collected  from  the  adverse  party,  and  distributed  among  the  at- 
torney and  counsel  assigned  to  the  poor  person,  as  t^e  court 
directs. 
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ARTICLB    FOURTH. 

Infant  plaintiffs  and  defendants. 
See.  468.  Right  of  lofant  to  bring  actioD. 

4«».  Qimr«Uan  for  Infant  pUlntlff  must  be  appointed. 
47a  Application  therefor. 

471.  Appllcatton  for  appoiottneot  of  guardian  for  Infant  defendant. 

472.  Qoardlan,  how  appointed.     Clerk,  when  to  act. 

473.  Guardian  for  abaent  Infant  defendant. 

474.  Gaardlan  not  to  receive  property  untH  secortty  given. 

475.  Secarity. 

476.  Laat  two  aectlona  not  to  apply  to  general  guardian. 

477.  Uabfllty  of  defendant*8  guardian  fc^r  costs. 

I  468.  Rlsrlit  of  infant  to  bringr  action. 

Where  an  infant  has  a  right  of  action,  he  is  ou titled  to  main- 
tain an  action  thereon;  and  the  same  shall  not  bo  deferred  or 
delayed,  on  account  of  his  infancy. 

I  4«».  (Am*dy  1881.]  Gnar«llan  for  Infant  plaintiff  nanat  be 
a»90liat««. 

Before  a  snminons  is  tssned,  in  the  name  of  an  infant  plaintiff, 
a  competent  and  responsible  person  must  be  appointed,  to  appear 
as  bis  guardian  for  the  purpose  of  the  action,  who  shall  be 
reBponsible  for  the  costs  thereof,  except  where  such  infant  proso- 
eutes  as  a  poor  person  as  provided  for  under  section  451)  of  this 
act,  in  which  case  security  for  costs  shall  not  be  required. 

In  effect  September  1,  1891;  not  applicable  to  actions  or  proceedings  com- 
■mMcd  prior  to  such  date;  Ta  1(191,  ch.  170.     See    §  3249. 

I  4TO.  ApplieatioA.tberefor. 

The  ^aardian  must  be  appointed  upon  the  application  of  the 
infant,  if  he  is  of  the  age  of  fourteen  years,  or  upwards;  or,  if 
he  is  ander  that  age,  upon  the  application  of  his  xenernl  or  testa- 
moktarj  guardian,  if  he  hat  one,  or  of  a  relative  or  friend.  If 
the  application  is  made  by  a  relative  or  friend,  notice  thereof 
flmst  be  given  to  his  general  or  testamentary  guardian,  if  he  has 
ane;  or,  if  be  has  none,  to  the  person  with  whom  the  infant 
residea. 

Co.  Proc-.  I  116,  anbd.  1. 

9  471.  [Aaa'dy  1870.]  Application  for  appointment  of  griiar- 
dian  for  infant  defendant. 

An  infant  defendant  most  also  appear  by  guardian,  who  must 
Va  a  competent  and  responsible  person,  appointed  npon  the  appli- 
cstioB  of  the  infant,  if  he  is  of  the  age  of  fourteen  years,  or 
upwards,  and  applies  within  twenty  days  after  personal  service 
of  the  snmmons,  or  after  service  thereof  is  complete,  as  pre- 
scribed in  section  441  of  this  act;  or  if  he  is  under  that  asre,  or 
Deflects  so  to  apply,  upon  the  application  of  any  other  party  to 
the  action,  or  of  a  relative  or  friend  of  the  infant.  Where  the 
application  is  made  by  a  person  other  than  the  infant,  notice 
thereof  must  be  given  to  his  general  or  testamentary  guardian, 
ft  he  has  one  within  the  State:  or,  if  he  has  none,  to  the  infant 
himself,  if  he  is  of  the  age  of  fourteen  years,  or  upwards,  and 
triihin  the  State;  or,  if  he  is  under  that  age,  and  within  the 
State,  to  the  person  with  whom  he  resides. 

9  47a.  [Ana'd,  187».]  Guardian,  how  appointed.  Clerk, 
when  to  a«t. 

The  court  in  which  the  action  is  brought,  or  a  judge  thereof, 
or  if  the  action  is  brought  in  the  supreme  court,  the  county  judge 
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of  the  county  where  the  action  b  triable,  may  appoint  a  guar- 
dian ad  litem  for  nn  infant,  either  plaintiff  or  defendant,  as 
prcBcribed  in  this  article.  The  clerk  must  act  in  that  capacity  for 
an  infant  defendant  where  the  court  oi:  the  judge  appoints  him* 
No  person,  other  than  the  clerk,  shall  be  appointed  a  guardian 
I  d  litem,  unless  his  written  consent,  duly  acknowledged,  is  pro- 
duced to  the  court  or  judge  making  the  appointment. 
Predicated  od  Co.  Proc..  (  US;  2  B.  8.  446.   {  4-     See  {  1535. 

8  473.  [Am'd,  1888.]  Guardian  for  absent  latent  defend- 
ant* 

Where  an  infant  defendant  resides  out  of  the  State  or  resides 
within  the  State,  and  is  temporarily  absent  therefrom,  the  court 
niay,  in  its  discretion,  make  an  order  designating  a  person  to  be 
his  guardian  ad  litem,  unless  ho,  or  some  one  in  his  behalf,  pro- 
cures such  a  guardian  to  be  appointed,  as  prescribed  in  the  last 
two  sections,  within  a  specifie<i  time  after  service  of  a  copy  of 
the  order.  The  court  must  give  special  directions  in  the  order, 
respecting  the  service  thereof,  which  may  be  upon  the  infant. 
The  summons  may  be  served  by  delivering  a  copy  to  the  guar- 
dian so  appointed,  with  like  effect  as  where  a  summons  is  served 
without  the  l^tate  upon  an  adult  defendant,  pursuant  to  an  order 
for  that  purpose,  granted  as  prescribed  in  section  four  hundred 
and  thirty-eight  of  this  act;  except  that  the  time  to  appear  or 
answer  is  twenty  days  after  the  service  of  the  summons,  ex- 
clusive of  the  day  of  service. 

Based  on  Co.  Proc.,  part  of  1  116;  L.   1889,  cb.  484. 

S  474.  Guardian  not  to  receive  property  until  aeenrttT 
Viven. 

Except  in  a  case  where  it  is  otherwise  specially  prescribed  by 
law,  a  guardian,  appointed  for  an  infant,  as  prescribed  in  this 
article,  shall  not  be  permitted  to  receive  money  or  property  of 
the  infant,  other  than  costs  and  expenses  allowed  to  the  guardian 
by  the  court,  until  he  has  given  sufficient  security,  approved  by 
a  judge  of  the  court,  or  a  county  judge,  to  account  for  and  apply 
the  same,  under  the  direction  of  the  court. 
Oo.  Proc.,  f  420,  am'd. 

§  476.   Security. 

The  security  must  be  a  bond  to  the  infrnt,  in  Bucb  penalty  as 
the  judge  directs,  not  less  than  twice  the  sum,  or  the  value  of 
the  propi^rty,  to  be  received,  executed  by  the  guardir^ii  and  at 
least  two  sureties,  approved  by  the  judge,  and  nled  in  the  office 
of  the  clerk.  The  infant,  or  any  other  party  to  the  action,  may 
afterwards  apply  for  an  order,  directing  a  new  bond  to  be  given, 
with  an  increased  penalty;  or  the  court  may  so  direct,  of  ita  own 
motion. 

a  R.  S.  446.  I  6  (2  Sdm.  466). 

5  47G.  Laat  two  aectlonn  not  to  apply  to  seaeral 
vnardian. 

The  last  two  sections  do  not  apply  to  the  general  guardian 
of  the  infant,  who  has  been  appointed  his  guardian  ad  litem,  as 
prescribed  in  this  article;  but  the  ronrt  may,  at  any  time,  require 
the  general  gnardlan  to  give  additional  security  for  the  faithful 
discharge  of  his  trust.  lH»fore  receiving  money  or  property  of  the 
Infant*  under  a  judgment  or  order* in  the  action. 


C--  5.  t.  2,  a.  4  INFANT  PARTIES.  §  477 

f  47T.  litAl»111tT  of  defendant's  s-nardlan  for  eomtm, 

A  person  appointed  ^ardian,  as  prescribed  in  thin  article,  for 
an  infant  defendant  in  an  action,  is  not  liuble  for  the  costs  of 
the  action,  unless  specially  charged  therewith  by  the  order  of  the 
covirt,  for  perrional  misconduct. 
1  R.  a  4«7.  S  12  (2  Bdm.  406). 
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CHAPTER  VI. 

Pleadings  in  Courts  of  Record,  including  Counter- 
claims. 

TITLE    I.  -The  Cooiecatlre  PleMlUyn  ia  «a  Aetloo. 
TITLE  II.  -  ProrltlMt  Gcaerally  Appllenble  to  Pleadlafft. 

TITLB  I. 

The  consecutive  pleadings  in  an  action. 

Article  1.  Complaint. 
2.  Demurrer. 
8.  ADSwer. 
i.  Replj. 

ARTICLES  FIRST. 

Complaint. 

Sec.  478.  Flnt  pleading  to  be  complaint. 

471).  Cop7    complaint,    when    to   be   aerred. 

480.  Conaequence  of   failure. 

481.  Complaint;    what   to    contain. 

482.  When  interlocutory  and  final  Jadgment  may  be  demanded. 
4KI.  Causea   of  action   to   tie   separately   stated. 

484.  Wbat  caoaea  of  action  may  be  Joined  In  tbe  aame  complaint. 
486-486.   [Stricken   out.) 

S  478.  FIrat  pleading  to  be  complaint. 

The  first  pleading,  on  the  part  ot  the  plaintiff,  is  the  complaint. 
Co.   Proc..    I   141. 

9  479.  [An&'dy  1877.]    CopF  complaint,  ^frhen  to  be  ner^eA. 

If  a  copy  of  the  complaint  Is  not  delivered  to  a  defendant,  at 
the  time  of  the  delivery  of  a  copy  of  the  summons  to  him,  either 
within  or  without  the  State,  nis  attorney  may,  at  any  time 
within  twenty  days  after  the  service  of  the  summons  is  com- 
plete, serve  upon  the  plaintiffs  attorney  a  written  demand  of  a 
copy  of  the  complaint,  which  must  be  served  within  twenty  days 
thereafter.  The  demand  may  bo  incorporated  into  the  notice  of 
appearance.  But  where  the  same  attorney  appears  for  two  or 
more  defendants,  only  one  copy  of  the  complaint  need  be  served 
upon  him;  and  if,  after  service  of  a  copy  of  the  complaint  upon 
him,  as  attorney  for  a  defendant,  he  appears  for  another  defend- 
ant, the  last  defendant  must  answer  the  complaint  within  twenty 
days  after  he  appears  In  the  action. 
Sabatltnte  for  part  of  |  180.  Co.  Pioc.    See  post,  |  824.    See  If  419,  422. 

9  480.  Conseav^noe  of  failure. 

If  the  plaintilFs  attorney  fails  to  serve  a  copy  of  the  complaint, 
as  prescribed  in  the  last  section,  the  defendant  may  apply  to  the 
court  for  a  dismissal  of  the  complaint. 

I  4K1.    [Am'd,   ISMU,   lfN)5.]    Complaint |  irbat  to  contailn. 

The  complaint  must  contain: 

1.  The  title  of  the  action,  specif jing  the  name  of  the  court  in 
which  it  is  brought;  if  it  is  brought  in  the  supreme  court,  tb» 
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name  of  the  county,  which  the  plaintiCF  designates  as  the  place 
of  trial;  and  the  names  of  all  the  parties  to  the  action,  plamtiff 
and  defendant. 

2.  [Am»d,  itt04,  190S.]  A  plain  and  concise  statement  of  the 
facts  constituting  each  cause  of  action  without  unnecessary 
repetition. 

3.  A  demand  of  the  judgment  to  which  the  plaintiff  supposes 
himiself  entitled. 

Co.  Pn>c.,  i  142,  am'd;  L.  1904,  ch.  SOO;  L.  1906»  ch.  431.    Id  effect  Itoy  1% 


[Asi'd,  187T«]    mrben  intcrloewtory  aad  ftMal  |«d»- 
■ftcnt  BftrnT  1^«  dentanded. 

In  an  action  triable  by  the  court,  without  a  Jury,  the  plaintiff 
may,  in  a  proper  case,  demand  an  interlocutory  judgment,  and 
also  a  final  judgment,  distinguishing  them  clearly. 

f  48Sm  Gauses  of  aetlom  to  be  seiMUmtely  stated. 

Where  the  complaint  sets  forth  two  or  more  causes  of  action, 
the  statement  of  the  facts  constituting  each  cause  of  astion  must 
be  separate  and  numbered. 

Ptms  Qo.  Proc.,  I  167,  tni'd. 

I  484.  rAm'd,  1877,  1900,  lf>06;  1907,  1009.1  What  eaiises 
•f  aetloa   nay  be  Joined  In  the  same  coiliiilaint. 

The  plaintiff  may  unite  in  the  Bnme  complaint,  two  or  more 
rau««  of  action,  whether  they  are  such  as  were  formerly  de- 
nominated legal  or  equitable,  or  both,  where  they  are  brought 
to  recover  as  follows: 

1.  Upon  contract,  express  or  implied. 

2.  For  perKonal  injuries,  except  libel,  slander,  criminal  con- 
reniation  or  seduction. 

X  For  libel  or  slander. 

4.  For  injuries  to  real  property. 

5.  Real  property,  in  ejectment,  with  or  without  damages  for 
the  withholding  thereof.     (Bee  |  140<i.) 

6.  For  injuries  to  personal  property. 

7.  Chattels,  with  or  without  damages  for  the  taking  or  de- 
tention thereof.     (See  S  1(589.) 

8.  I'pon  claims  against  a  trustee,  by  virtue  of  a  contract,  or 
by  operation  of  law. 

9.  Upon  claimft  arising  out  of  the  same  transaction,  or  trans- 
actions connected  with  the  same  subject  of  action,  and  not  in- 
dnded  within  one  of  the  foregoing  subdivisions  of  this  section. 
Ifi^  I  1815.) 

10.  For  penalties  incurred  under  the  forest,  fish  and  game 
lav. 

11.  For  penalties  incun-ed  under  the  agricultural  law. 

12.  For  f penalties  incurred  under  the  public  health  law. 

But  it  must  appear,  upon  the  face  of  the  complaint,  that  nil 
the  causes  of  action,  so  united,  belong  to  one  of  the  forogoini? 
mbflivisions  of  this  section;  that  thoy  are  consistent  with  each 
other:  and.  except  as  otherwise  prescribed  by  law,  that  thoy 
affect  all  the  parties  to  the  action;  and  it  must  appear  upon  the 
fi<v  of  the  complaint,  that  they  do  not  require  different  places 
of  trial. 

9iilisritiftc»  for  part  of  I  107.  Oo.  Proc.  L.  1900,  ch.  500;  L.  1900,  ch.  20: 
U  1907.  rh.  26:  L.  1909.  ch.  09.  Bee  note  42  of  ootM  of  Board  of  Stat- 
atvry  ronAolldatlon  at  end  of  code. 

J  4«5.     [Stricken  wt  In  1877.] 
i  4HtL    [Stricken  out  in  1877.T 
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^  article:  sbcoxo. 

Demurrer. 

9%c,  487.  DereDdant  most  demar  or  answer. 
488.  Wben  he  may  demur. 
4bu.   IStncktiO    out.  J 

400.  Demurrer  to  complaint  mast  apecUy  crooada  of  objection. 

401.  r Stricken    out.l  ^^ 

492.  Demurrer  to  all  or  part  of  the  complaint;  demnrrer  to  part,  and 

auswer  to  part. 
498.  Defendant   may  demur  to  reply. 
494.  When  plaintiff  may  demnr  to  answer. 
49&.  Dewuiiei    to  coui^ieiclatiti,   wiien  ueieudaAt  demands  an  alBrmatlre 

Jiid(;meut. 
496.  Domurrer    to    oowntp^^^lalm    must    specify   i^rounds   of    objection. 
407.  Amendments  In  certain  cases  after  decljtfou  of  demurrer. 
498.  Wben  objection  may  be  takeb  by  answer. 
480.  Objection;    wben   deemed    waiv<Mi. 
S  487.  Defendant  muat  demur  or  ana^rer. 
The  only  pleading,  on  the  part  of  the  defendant,  is  either  a  de- 
murrer or  an  answer. 
«o.  Prec,  part  of  |  14^ 

S  488.  [Am*d,  1877.]    ^Vhen  he  may  demur. 
The  defendant  may  demur  to  the  complaint,   where  one   or 
more  of  the  following  objections  thereto  appear  upon  the  face 
thereof: 

1.  That  the  osrt  has  not  jurisdiction  of  the  person  of  the  de- 
fendant. 

2.  That  the  court  has  not  jurisdiction  of  the  subject  of  the 
action. 

3.  That  the  plaintiff  has  not  legal  capacity  to  sue. 

4.  That  there  is  another  action  pending  between  the  same  par- 
ties, for  the  same  cause. 

5.  That  there  is  a  misjoinder  of  parties  plaintiff. 

6.  That  there  i:*  a  defect  of  parties,  plaintiff  or  defendant. 

7.  That  causes  of  action  have  been  improperly  nnited. 

8.  That  the  complaint  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action. 

td.,  I  144,  am'd  hj  adding  snbd.  5. 

5  488,  [Stricken  out  in  1877.] 

5  490.   [AmM,  1877.]    Demurrer  to  complaint  muat  u^^ettr 
vroundn  of  objeetlon. 

The  demurrer  must  distinctly  specify  the  objections  to  the  com- 
plaint; otherwise  It  may  be  disregarded.  An  objection,  taken 
under  subdivision  first,  second,  fourth,  or  eighth  of  section  four 
hundred  and  eighty-eight  of  this  act,  may  be  stated  in  the  lan- 
guage of  the  subdivision;  nil  objection,  taken  under  either  of  the 
other  subdivisions,  must  point  out  specifically  the  particular  de- 
fect relied  upon. 
First  sentence  CX>.   Proc.,   part  of  f  145. 

9  401.  [Stricken  out  in  1877.] 

9  402.  Demurrer  to  nil  or  part  of  the  eomplalnti  dem«rv«r 
to  part,  and  answer  to  part.  "^ 

The  defendant  may  demur  to  the  whole  complaint,  or  to  one  or 
more  separate  causes  of  action,  stated  therein.    In  the  latter  < 
ho  may  nnpwer  the  causes  of  nction  not  demurred  to. 

On.  Pn>e..  i  146,  2d  aentence.  conaoUdated  with  id.,  f  161. 


a  «,  1.1,  a.  2  D£MURR£R.  §§  498-0.^ 

I  498.  Defendamt  m«y  demur  to  reply* 

The  defendant  may  also  demur  to  tho  reply,  or  to  a  separate 
traTerse  to,  or  aroidaDce  of,  a  defence  or  coanterclaim,  contained 
hi  the  reply,  on  the  ground  that  it  is  insufficient  in  law,  upon  the 
face  thereof. 

for  Go.   Proc.,  f  166. 


S  484.  liriieA  plalntlir  may  demur  to  annwer. 

The  plaintiff  may  demur  to  a  counterclaim  or  a  defence  consist- 
ing of  new  matter,  contained  in  the  answer,  on  the  ground  that  i\ 
is  insufficient  in  law,  upon  the  face  thereof. 

Id.^  part  of  I  168. 

I  48S.  (Ant'd,  18TT.]  Demurrer  to  counterelalm,  when  de- 
feadaMt  deuiands  an  aHlruuitive  Judgment. 

The  plaintiff  may  abo  demur  to  a  counterclaim,  upon  which 
the  defendant  demands  an  affirmative  judgment,  where  one  or 
more  of  the  following  objections  thereto,  appear  on  the  face  of 
the  coanterclaim: 

1.  That  the  court  has  not  jurisdiction  of  the  subject  thereof. 

2.  Vhat  the  defendant  has  not  legal  capacity  to  recover  upon 
the  same. 

3.  That  there  is  another  action  pending  between  the  same  par- 
ties, for  the  same  cause. 

4.  That  the  counterclaim  is  not  of  the  character  si)ecified  in 
section  501  <>f  this  act. 

5.  That  the  counterclaim  does  not  state  facts  sufficient  to  con- 
stitute a  canse  of  action. 

I4IMI.  [Ajm'd,  1877.3  Demurrer  to  counterclaim  muat 
•i^eelfy  arrounds  of  objection. 

A  demurrer,  taken  under  the  last  section,  must  diHtinctly 
specify  the  objections  to  the  counterclaim;  otherwise  it  may  be 
(hsregarded.  The  mode  of  specifying  the  objections  is  the  same, 
as  where  a  demurrer  is  taken  to  a  complaint. 

I  49T.  (An&'d,  1877.]  Amendmenta  In  certain  cases  after 
4eclaion  of  demurrer. 

Upon  the  decision  of  a  demurrer,  either  at  a  general  or  special 
term,  or  In  the  court  of  appeals,  the  court  may,  in  its  discretion, 
allow  the  party  in  fault  to  plead  anew  or  amend,  uijon  such 
terma  as  are  just.  If  a  demurrer  to  a  complaint  is  allowed,  bo- 
caose  two  or  more  causes  of  action  have  been  improperly  united, 
the  court  may,  in  its  discretion,  and  upon  such  terms  as  are  just, 
direct  that  the  action  be  divided  into  as  many  actions,  as  are 
necessary  for  the  proper  determination  of  the  causes  of  action 
therein  stated. 

Ob.  Pbo&,  part  of  |  172. 

[Am*d,    1877.]    'When   objection   may  be   taken   by 

Where  any  of  the  matters  enumerated,  in  section  four  hundred 
sod  eighty-eight  of  this  act  as  grounds  of  demurrer,  do  not  appear 
on  the  face  of  the  complaint,  the  objection  may  be  taken  by 
snswen 
M^  I  W.  CM* 
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I  409.  Objection  I  ifrlaen  deemed  tFalTed. 

If  such  an  objection  is  not  taken,  either  by  demurrer  or  anavrer, 
the  defeudant  is  deemed  to  have  waived  it;  except  the  objection 
to  the  jurisdiction  of  the  court  or  the  objection  that  the  com- 
plaint does  not  state  facts  suflicient  to  constitute  a  cauae  of 
action. 
Co.  Proc.,  I  148. 

lOO 
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article:  third. 

Answer. 

8ec.  500.  Answer;  what  to  contain. 
&01.  Coantcrclalm  defined. 

fOS.  Raies  rMpectlos  tbe  allowance  of  coanterclatms. 
(08.  Jodffment,  when  demand  and  ooanterclalm  are  equal  or  nneqnal. 
604.  Id.;  tor  afflrmatlTe  relief.  ^ 

soft.  OooDterclalnt,   ^hen  defendant  Is  ened  In  a  repreeentatlTe  capacity. 

506.  Id.;  wben  plaintiff  is  an  executor  or  administrator. 

507.  Defendant    may  interpose   sereral  defences  o^   counterclaims;    rulfi 

relating  thereto. 
soft.  Pwtial  defeoeea. 

509.  Wlien  defendant  to  demand  afflrmatfye  judgment. 

510.  [Stricken  ont.] 

511.  WheD  pleadings  admit  part  of  plaintiff's  claim  to  be  Jnst,   action 

majr  be  saTered,  etc. 
513L  Jsdcmcnt.    whare   cavnterclalm    only    la    Interposed    for   less    than 

plaintUTa  claim. 
513.  Dilatory  defences  to  be  verified. 

i  600.    [Am'd,  1M77,  IIMH,  ltM>5.j    An«w«r)  wlmt  to  ooataln. 
The  answer  of  the  defendant  must  contain: 

1.  A  ^neral  or  specific  denial  of  each  material  allegation  of 
the  complaint  controverted  by  the  defendant,  or  ot  any  knowl- 
edj^  or  information  thereof  sufficient  to  form  a  belief. 

2.  (Am'd,  tSMM,  ltM»5.]  A  statemont  of  any  new  matter  con- 
stitntinjE^  a  defense  or  counter-claim,  in  ordmary  and  concise 
lansuage  without  repetition. 

Co.  Proc..  f  140.  See  5  522.  L.  1904,  ch.  500;  U  1805,  ch.  431.  In  effect 
May  1«.  190ft. 
f  aou  [Am'd,  1877.]  Coant^rcUiim  dellnecl. 
The  cottoterciaim^  specified  in  the  last  section,  must  tend,  in 
some  way,  to  dimini.<<h  or  defeat  the  plaintiff's  recovery,  and  must 
be  one  of  the  following  causes  of  action  against  the  plaintiff,  or, 
m  a  proper  case,  against  the  person  whopi  he  represents,  and  in 
favor  of  the  defendant,  or  of  one  or  more  defendants,  between 
whom  and  the  plaintiff  a  separate  judgment  may  be  had  in  the 
action: 

1.  A  cause  of  action  arising  out  of  the  contract  or  trananction, 
set  forth  in  the  complaint  as  the  foundation  of  the  plaintiff's 
daim,  or  connected  with  the  subject  of  the  action. 

2.  In  an  action  on  contract;  any  other  cause  of  action  on  con* 
tract,  existing  at  the  commencement  of  the  action. 

flabsUtiita  for  flnt  part  of  Q».  Proc.,  S  180. 

f  6«S.  tAm'd,  1877.]  Rnlea  reapectinff  tbe  alloTrance  of 
e*«Bterclaf  ma. 

Bat  the  counterclain),  specified  in  subdivision  second  of  the 
la»t  w?ction,  is  snbjcrt  to  the  following  rules: 

1.  If  the  action  is  founded  upon  a  contract,  which  has  been 
aasigned  by  the  party  thereto,  other  than  a  negotiable  promis- 
sory note  or  bill  of  exchange,  a  demand,  existing  against  the 
party  thereto,  or  an  assignee  of  the  contract,  at  the  time  of  the 
assignment  thereof,  and  belonging  to  the  defendant,  in  good 
ftHh,  before  notice  of  the  assignmrnt,  must  be  allowed  as  a 
ceimterclaim,  to  the  amount  of  the  plaintiff's  demand,  if  it  might 
hare  been  so  allowed  against  the  party,  or  the  assignee,  while 
tile  coDtrsct  belonged  to  him. 

1.  if  th*    action  as  upon  a   negot'  ble  promirpory  note  or  mil 
of  exchange,  which  has  been  nsaifined  to  the  plaintiff  after  It  be- 
«ie,  a  demand,  existing  n gainst  a  person  who  ^ssigne'*  or 
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transferred  it,  after  it  became  due,  must  be  allowed  as  a  counter- 
claim, to  the  amount  of  the  plaintifiTs  demand,  if  it  miglit  have 
been  so  allowed  against  the  assignor,  while  the  note  or  bill  be- 
longed to  him. 

3.  If  the  plaintiff  is  a  trustee  for  another,  or  if  the  action  is 
in  the  name  of  a  plaintiff,  who  has  ttO^'actual  interest  in  the  con- 
tract upon  which  it  is  founded,  a  demand  against  the  plaintiff 
shall  not  be.«llowed  as  a  counterclaim;  but  so  much  of  a  demand 
existing  against  the  person  whom  he  represents,  or  for  whose 
benefit  the  action  is  Drought,  as  will  satisfy  the  plaintiff's  de- 
mand, must  be  allowed  as  a  counterclaim,  if  it  might  have  been 
so  allowed  in  an  action  brought  by  the  person  beneficially  in- 
terested. 

Founded  upon  2  B.  S.  854,  f  18»  sttbds.  8,  9  and  10,  and  part  of  nbd.  T, 

IR03.  [Am'df  1877.]  Jwdmneitt,  wlien  demand  and  eoiiii-* 
terclaim  are  eaaal  or  aneaaal. 

Where  a  counterclaim  is  established,  which  equals  the  plain 
tiff's  demand,  the  judgment  must  be  in  favor  of  the  defendant. 
Where  it  is  less  than  the  plaintiff's  demand,  the  plaintiff  must 
have  judgment  for  the  residue  only.  Where  it  exceeds  the  plain- 
tiff's demand,  the  defendant  must  have  judgment  for  the  exceas, 
or  so  much  thereof  as  is  due  from  the  plaintiff.  Where  part  of 
the  excess  is  not  due  from  the  plaintiff,  the  judgment  does  not 
prejudice  the  defendant's  right  to  recover,  from  another  person, 
so  much  thereof  as  the  judgment  does  not  cancel. 

Id..   H  21.   22  (2  Edm.  867). 

f  S04.  Id. I  for  alllrmatlve  relief. 

In  a  case  not  specified  in  the  last  section,  where  a  counterclaim 
is  established,  which  entitles  the  defendant  to  an  affirmatire  judg- 
ment, demanded  in  the  answer,  judgment  must  be  rendered'  for 
the  defendant  accordingly. 

Co.  Proc,  last  clause  of  |  263. 

f  S05.  Coanterclalm,  'vrhen  defendant  Is  sned  in  a  rei»re- 
sentative  capacity. 

In  an  action  against  an  executor  or  an  administrator,  or  other 
person  sued  in  a  representative  capacity,  the  defendant  may  set 
forth,  as  a  counterclaim,  a  demand  belonging  to  the  decedent,  or 
other  person  whom  he  represents,  where  the  person  so  repre- 
sented would  have  been  entitled  to  set  forth  the  same,  in  an 
action  against  him. 

2  R.    S.   356.   I  2S. 

(500.  I«l.;  trhen  plaintiff  Is  an  executor  or  administrator. 

In  an  action  brought  by  an  executor  or  administrator,  in  his 
representative  capacity,  a  demand  against  the  decedent,  belong- 
ing,  at  the  time  of  his  death,  to  the  defendant,  may  be  set  forth 
by  the  defendant  as  a  countenrlaim,  as  if  the  action  had  been 
brought  by  the  decedeut  in  his  life-time;  and,  if  a  balance  is 
found  to  be  dtie  to  the  defendant,  judgment  must  be  rendered 
therefor  agoinst  the  plaintiff,  in  his  representative  capacity.  Bxe- 
cutiou  can  be  issued  upon  such  a  judgment,  only  in  a  case  where 
it  could  be  issued  upon  a  judgment,  in  an  action  against  the  ex- 
ecutor or  administrator. 
Id.,  II  23  and  24.    See  i  1825. 
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i  SOT.  tAjuMy  1879.]  Defendant  may  Interpone  neveral 
defence**  or  eonnterdnlnm)  ralen  relating  thereto. 

A  defendant  maj  set  forth,  in  his  answer,  as  many  defences 
or  counterclaims,  or  both,  as  he  has,  whether  they  are  such 
as  were  formerly  denominate<l  legal  or  equitable.  Bach  defence 
or  counterclaim  must  be  separately  stated,  and  numbered.  Un- 
less it  is  interposed  as  an  ans^ver  to  the  entire  complaint,  it  must 
distinctly  refer  to  the  cause*  of  action  which  it  is  intended  to 
answer. 

Co.  Pxoe.,  XMirt  of  I  160,   toi'd. 

I  B08.  [An'd,  1877.]    Partial  defences. 

A  partial  defence  may  be  set  forth,  as  prescribed  in  the  last 
section;  but  it  must  be  expressly  stated  to  be  a  partial  defence 
to  the  entire  complaint,  or  to  one  o:*  more  separate  causes  of 
action,  therein  set  forth.  Upon  a  demurrer  thereto,  the  question 
is,  whether  it  is  sufficient  for  t!  .^t  purpose.  Matter  tending  only 
to  mitigate  or  reduce  damages,  in  an  action  to  recover  damages 
for  the  breach  of  a  promise  to  marry,  or  for  a  i)er8onal  injury,  or 
an  injury  to  property,  is  a  partial  defence,  within  the  meaning  of 
this  section. 

See  post.   §  536. 

f  ffOO.  [AiLA*d,  1877.]  IVben  defendant  to  demand  alllrma* 
tlve  Jmdsrment. 

Where  the  defendant  deems  himself  entitled  to  an  affirmative 
judgment  against  the  plaintiff,  by  reason  of  a  counterclaim  in- 
terposed by  him,  he  must  demand  the  judgment  in  his  answer. 

f  51©-  [Stricken  out  in  1877.] 

I  611.  [Am'd,  1879.]  "When  pleadings  admit  part  of 
plaintitf's  elalnt  to  be  Jast,  action  may  be  severed,  etc. 

Where  the  answc  of  the  defendant*  expressly  or  by  not  deny- 
ing, admits  a  part  of  the  plaintiff's  claim  to  be  just,  the  court, 
upon  the  plaintiff's  motion,  may,  in  its  discretion,  order  that  the 
action  be  severed;  that  a  judgment  be  entered  for  the  plaintiff  for 
the  part  so  admitted;  and  if  the  plaintiff  so  elects,  that  the  action 
be  continued,  with  like  effect,  as  to  the  subsequent  proceedings, 
ss  if  it  had  been  originally  brought  for  the  remainder  of  the 
claim.  The  order  must  prescribe  the  time  and  manner  of  the 
njaintiff's  election.  If  the  plaintiff  elects  to  continue  the  action, 
nls  right  to  costs  upon  the  judgment  is  the  same,  as  if  i:  was 
takra  in  an  action  brought  for  only  that  part  of  the  claim.  R 
the  plaintiff  does  not  elect  to  continue  the  action,  costs  must  be 
awarded,  as  upon  final  judgment  in  any  other  case. 

Sebamnte  for  concladlng  psragraph  of  S  244,   Go.  Proe. 

f  512.  Jadmaent,  -vrhere  eonnterelnlm  only  is  Interposed 
for  leaa  tliam  plaint ilPs  claim. 

In  an  action  upon  contract,  where  the  complaint  demands 
jndisment  for  a  sum  of  money  only,  if  the  defendant,  by  his 
answer,  doeb  not  deny  the  plaintiff's  claim,  but  sets  up  a  counter- 
flaim  amounting  to  less  than  the  plaintiff's  claim,  the  plaintiff, 
npnn  6linir  with  the  clerk  an  admission  of  the  counterclaim,  may 
take  judgment  for  the  excess,  as  upon  a  default  for  want  of  an 
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answer.    The  adnuBsion  must  be  made  a  part  of  the  Judgment- 
roIL 
Co»  Proc.,  part  of  |  246,  am'd. 

S  518.  Dilatory  defence*  to  be  verlfted. 

A  defence  which  does  not  inrolye  the  merits  of  the  action,  shaH 
not  be  pleaded,  nnless  it  is  verified  as  prescribed  in  title  second 
of  this  chapter. 

From  2  B.  8.  862.  |  7  (2  Bdm.  864). 
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ARTICliS  FOVRTH. 

Sm.  514.  Reply;    what  to  contain. 

515.  Jndcment  upon  fallnn  to  reply. 

SIS.  Cases   wb.re  tbe  court  msj   require  a   reply. 

517.  nalotlff  may  set  forth  seTeral  avoidances  in  reply. 

f  514.  [Am»d,  1877,   IINU,   llM>5.i     Replyy  wlMftit  to  contain. 

Where  the  answer  contains  a  counterclaim,  the  plaintiff,  if  he  A 

does  not  demur,  may  reply  to  the  counterclaim.  The  reply  must 
ointain  a  general  or  specific  denial  of  each  material  allegation  of  i. 

the  counterclaini  controverted  by  the  plaintiff,  or  of  any  knowl-  ^ 

c-dpe  or  information  thereof  sufficient  to  form  a  belief;  and  it  may 
set  forth  in  ordinary  and  concise  language,  without  repetition, 
new  matter  not  inconsistent  with  .the  complaint,  constituting  a 
defense  to  the  counterclaim. 

Co.  Proc..  part  of  f  153.  See  I  522.  L.  Id04,  ch.  500;  L.  1905.  ch.  431. 
la  effect  May  16,   1906. 

I  S15.  J«d.iriiteiit  vpott  failure  to  reply. 

If  tbe  plaintiff  falls  to  reply  or  demur  to  the  counterclaim,  the 
defendant  may  apply,  upon  notice,  for  judgment  thereupon:  and, 
if  the  case  requires  it,  a  reference  may  be  ordered,  or  a  writ  of 
inquiry  may  be  issued,  as  prescribed  in  chapter  eleventh  of  this 
■rt,  where  the  plaintiff  applies  for  judgment. 

11.  I  154,  am'd.    See  post,  t  1219. 

}  Sie.  Gases  where  the  eonrt  may  reqalre  a  reply. 

T^Tiere  an  answer  contains  new  matter,  constituting  a  defenee 
hy  way  of  avoidance,  the  court  may,  in  its  discretion,  on  the  de- 
fendant's application,  direct  the  plaintiff  to  reply  to  the  new  mat- 
ter. In  that  case,  the  reply,  and  the  nroceedmgs  upon  failure  to 
reply,  are  subject  to  the  same  rules  as  in  the  case  of  a  counter- 
daun. 

U..  condodlng  paragraph  of   S   168. 

§  S17.  CAm'd,  1877.]  Plaintiff  may  set  forth  Several 
ATsldaneeB  in  reply. 

A  reply  may  contain  two  or  more  distinct  avoidances  of  the 
mne  defence  or  counterclaim;  but  they  must  be  separately  stated 
and  nombered. 
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TITLE  U. 

Provisions  generally  applicable  xo  pleadings. 

Sec.  618.  Application  and  effect  of  this  chapter. 
610.  rieadlDgs   to    be   liberally    coastrned. 

620.  Pleadiogs  to  be  subset Ibed;   wltbin  what  time  to  be  served. 
521.  When  defendant  to  serve  copy  answer  on  oo^efendaut. 

622.  Allegation   not  denied;   when  to  be  deemed  true. 

623.  When    pleading   must   be  rerlfled;    and   when   varUcation   may   tM 

omitted. 

624.  Form  and  construction  of  certain  allegations  and  denials  in  Terifled 

pleading. 

625.  Verification;  bow  and  by  whom  made. 

526.  Form    of   affidavit   of    vsrlflcation. 

527.  When  verificatioa  may  be  conflued  to  a  counterclaim. 

628.  liemedy  for  defective  Teillloatloo,  or  want  of  veriflcatlon. 

629.  When   defendant  not  excused  from  verifying  answer  to  charge  nt 

fraud. 

630.  Private  statute;   how  pleaded. 

631.  Account;  Low  pleaded.    Bill  of  particulars. 
032.  Judgment;   how  pleaded. 

633.  Conditions  precedent;   bow  pleaded. 

634.  instrument   for  payment  of  mon^;   how  pleaded. 
636.  Pleadings   in   libel  and  slander. 

636.  Pleading  mitigating  circumstances.  In  action  for  a  wrong. 

6S7.  Frivolous  pleadings;  how  disposed  of. 

638.  Sham   defences   to  be  stricken  out. 

689.  Material    variances:    bow    provided   for. 

640.  Immaterial  variances;   how   provided  for. 

641.  What  to  be  deemed  a  failnrt  of  proof. 

642.  Amendments   of   course. 

543.  Amended  pleading  to  be  served;  answer  thereto. 

544.  Supplemental  pleadlnn. 

546.  Motion  to  striSe  r>- 1  irrelevaVrt.  etc.,  matter. 
640.  Indelinito   or    ODcertaia    allegations. 

547.  Motions  for  Judgment  upon  ploadings. 

S  518.  Application  and  effect  of  thia  chapter. 

This  chapter  proscribes  the  form  of  pleadings  in  an  action,  and 
the  rules  by  which  the  sufficiency  thereof  is  determined,  except 
where  special  provision  is  otherwise  made  by  law. 

Substitute    for    Go.    Proc,    9    140. 

S  619.  Pleadlncr*  to  be  llberallr  couatrned. 

The  allegations  of  a  pleading  must  be  liberally  construed,  with 
a  view  to  substantial  justice  between  the  parties. 
Ck).  Proc.  I  169. 

f  520.  Pleadlnara  to  be  ■abncrlbed}  within  what  time  t« 
be   served. 

A  pleading  must  be  subscribed  by  the  attorney  for  the  party. 
A  copy  of  each  pleading,  subsequtiit  to  the  complaint,  must  he 
served   on   the   attorney   for   the   adverse   party,    within  tweuty 
days  after  service  of  a  copy  of  the  preceding  pleading. 
Part  of  Co.  Proc.,  fi  156.    See  ante,  fi  65. 

9  S21.  [Am'd,  1884.]  IVhen  defendant  to  aerve  copy 
answer  on  co-defendant. 

Where  the  judgment  may  determine  the  ultimate  rights  of  two 
or  more  defendants,  as  between  themselves,  a  defendant  who  re- 
quires such  a  determination  must  demand  it  in  his  answer,  niid 
must  at  least  twenty  days  before  the  trial  serve  a  copy  of  hia 
answer  upon  the  attorney  for  each  of  the  defendants  to  be  af- 
fected by  the  determination,  nnd  personally,  or  as  the  court  or 
judge  may  direct,  ui)on  defendants,  so  to  be  jiffected  who  ha.y 
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nor  duly  appeared  therein  by  attorney.  The  controversy  between 
the  defendants  shall  not  deUiy  a  judgment,  to  which  the  plaintiff 
i»  *«ntitkHi,  uuleKH  the  court  otherwise  directs. 

Se«    I    1204,    post. 

f  R2£,  Allenratlon  not  denied;  ^rhen  to  be  deemed  trne. 

Each  material  allegation  of  the  complaiut,  not  controverted  by 
the  answer,  and  each  material  alleKation  of  new  matter  in  the 
answer,  not  controverted  by  the  reply,  where  a  reply  is  required, 
must,  for  the  purposes  oi'  the  action,  be  tal'en  as  true.  But  an 
alleiration  of  new  matter  in  the  answer,  to  which  a  reply  is  not 
rei|uired,  or  of  new  matter  in  a  reply,  is  to  be  deemed  coutro- 
Terted  by  the  adverse  party,  by  traverse  or  avoidance,  as  the  case 
requires. 
Co.   Proc.,   I  168;  L.   1884,  ch.  400.    See  fif  GOO,  U4. 

I  523.  IVtaen  pleadlnip  mniit  be  verified |  and  Tvhen  Terlll* 
eBtioa  w»my  be  omitted. 

Where  a  pleadin;;  is  verified,  each  subsequent  pleading,  except 
a  demurrer,  or  the  general  answer  of  (in  infant  by  his  guardian 
ad  litem,  must  also  be  verified.  But  the  verification  may  be 
emitted,  in  a  case  wiiere  it  is  not  otherwise  specially  prescribed 
by  law,  where  the  party  plending  would  be  privilegiHl  from 
testifying,  as  si  witness,  concerning  an  allegation  or  denial 
<*ontaine<l  in  the  pleading.  A  pleading  cannot  be  used,  in  a 
criminal  prosecution  against  the  party,  as  proof  of  a  fact 
admitted  or  alle^red  tberein. 

Id.,  part  of  I   166,   am'd.    Set*  |f  1757,  aubd.    I;  1038. 

}  8C4.  F*onn  and  o«nntmetlon  of  certain  allesatlons  and 
dentmla  in  -rerlfled   pleading. 

The  alk-gations  ot  denials  in  a  verified  pleading  must,  in 
form,  bo  stated  to  be  made  by  the  party  pleading.  Unless 
they  are  therein  stated  to  l)e  made  uiM>n  the  information  and 
beli«*f  of  the  party,  they  must  be  regarded,  for  all  purposes, 
indndang  a  criminal  prosecution,  as  having  been  mnde  upon 
the  kn'twledg  '  of  the  pt^rson  verifying  the  pleading.  An  allega< 
ti'-n  that  the  party  has  not  sufiicient  knowledge  or  information, 
to  form  a  belief,  with  respect  to  a  matter,  must,  f^^r  the  si  me 
purposes,  be  regarded  as  an  allegation  that  the  person  verifying 
the  pleading  has  not  such   knowledge  or  information. 

}  825.   Terilleatlon:  Iiott  and  b>'  w-bom  made. 

The  verification  must  be  made  by  the  alfidavlt  of  the  party, 
or.  if  there  are  two  or  more  parties  united  in  interest,  ana 
pleading  together,  by  at  leant  one  of  them,  who  is  acquaintetl 
with  the  factn,  except  a.s  follows: 

1.  Where  the  party  is  a  domestic  corporation,  the  verification 
must  be  made  by  an  officer  thereof. 

2.  Where  the  m^ople  of  the  State  are.  or  a  public  officer,  in 
their  behalf,  is  the  party,  the  verification  may  be  made  by  any 
person  acquainted  with  the  facts. 

3.  [Anft'd.  187».l  Where  the  party  is  a  foreign  corporation; 
or  where  the  party  is  not  within  the  county  where  the  attorney 
resides,  or  if  the  latter  is  not  a  renident  of  the  State,  the  county 
where  he  has  his  office,  and  capabK*  of  making  the  affidavit;  or 
if  there  are  two  or  more  parlies  nnite<]  In  interest,  and  pleading 
together,  where  neither  of  them,  acquainted  with  the  facts  is 
within   that   county,    and   cnpable   of   making   the   affidavit;   oi 
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wlipre  the  action  or  defiance  is  founded  upon  a  written  instni- 
m<»nt  for  the  payment  of  money  only,  whicli  is  in  the  poasessioii 
of  the  agent  or  the  attorney;  or  where  all  the  material  allegations 
of  the  pleading  are  within  the  personal  knowledge  of  the  agent 
or  the  attorney;  in  either  case  the  verification  may  be  made  by 
the  agent  of  or  the  attorney  for  the  party. 
From  Co.  Proc.,  |  157,  am'd. 

S  ftSO.  Form  of  aflldavit  of  verllleatloB. 

The  affidavit  of  verification  must  be  to  the  effect,  that  the 
pleading  is  true  to  the  knowlodpo  of  the  deponent  except  as  to 
the  matters  therein  stnted  to  be  alleged  on  information  and 
belief,  and  that  as  to  those  matters  he  believes  it  to  be  truf. 
Where  It  is  made  by  a  person,  other  than  the  party,  he  must 
set  forth,  in  the  affidavit,  the  grounds  of  his  belief,  as  to  all 
matters  not  stated  upon  his  knowledge,  and  the  reason  why  it 
is  not  made  by  the  party. 

Id.,   f  157. 

S  527.  When  verification  may  be  confined  to  a  counter* 
claim. 

Where  the  complaint  is  not  verified,  and  the  answer  seta  up 
a  counterclaim,  and  also  a  defence  by  way  of  denial  or  avoidanc«s 
the  allidavit  of  verification  may  be  made  to  refer  exclusively 
to  the  counterclaim.  In  that  case,  the  last  three  sections  are 
applicable  to  the  affidavit  and  the  counterclaim,  as  if  the  latter 
was  a  separate  pleading. 

I  528.  Kemedy  for  defective  vertfloatiDB*  or  mrant  of 
verification. 

The  remt^j'  for  a  defective  verification  of  a  pleading  is  to 
tront  the  same  as  an  unverified  pleading.  Where  the  copy  of 
a  ploading  is  seived  without  a  copy  of  a  sufficient  verification, 
in  a  case  where  the  adverse  p:irty  is  entitled  to  a  verifiej 
pleading,  he  may  treat  it  as  n  nullity,  provided  he  gives  notico, 
with  due  diligence,  to  the  attorney  of  the  adverse  party,  that 
he  elects  so  to  do. 

9  520.  IVhen  defendant  not  excnaed  from  verlfylnir 
ansi^er  to  chartpe  of  fraud. 

A  defendant  is  not  excused  from  verifying  his  answer  to  a 
complaint,  charging  him  with  having  confessed  or  8ufl.ered  a 
judgjuent,  or  executed  a  conveyance,  assignment,  or  other  in- 
strument, or  transferred  or  deliverod  money,  or  personal  proi>erty, 
with  intent  to  hinder,  delay,  or  defraud  his  creditors;  or  with 
being  a  party  or  privy  to  such  a  transaction  by  another  person. 
with  like  intent  towards  the  creditors  of  that  person;  or  with 
any  fraud  whatever,  affecting  a  right  or  the  property  of  another. 
BahBtance  oX  2  B.  S.  174,  9  41  (2  Edm.  181).  and  L.  18S3,  cb.  14.  f  1 
(4    Edm.    531). 

I  530.   [Am'd,  1877.]    Pri%'ate  Htatnte;  how  pleaded. 

In  pleading  a  private  statute,  or  a  right  derived   therefrom. 
It  is  sufficient  to  designate  the  statute  by  its  chapter,  year  of 
passage,   and   title,   or   in   some  other  manner  with   convenient 
certainty,  without  setting  forth  any  of  the  contents  thereof. 
(}o.  Froc,   I  103,  am'd. 

m 


c.  C  t.  2         GENERAL  RULES  OP  PLEADING.        §§  531-55 

I  531.  [Aiu'dy  1004.]  Account,  how  pleaded.  Bill  of  par- 
tie«l«ra. 

It  18  not  neceseary  for  a  party  to  set  fprth,  in  a  pleading,  the 
items  of  an  account  therein  alleged;  bnt  in  that  case,  he  must 
deliver  to  the  adverse  party,  within  ten  days  after  a  written 
demand  thereof,  a  copy  of  the  account,  which,  if  the  pleading 
IS  verified,  mnst  be  verified  by  his  affidavit,  to  the  effect,  that  he 
believef!  it  to  be  true;  or,  if  the  facts  are  within  the  personal 
knowledge  of  the  agent  or  attorney  for  the  party,  or  the  party 
is  not  within  the  county  where  the  attorney  resides,  or  capable 
of  making  the  affidavit,  by  the  affidavit  of  the  agent  or  attorney. 
If  he  fail^  so  to  do,  he  is  precluded  from  giving  evidence  of  the  ac- 
e«unt.  The  court,  or  a  judge  authorized  to  make  an  order  in  the 
action,  may  direct  the  party  to  deliver  a  further  account,  whi-re^ 
the  one  delivered  is  defective.  Upon  application  in  any  case,  the 
court,  or  a  jndge  authorized  to  make  an  order  in  the  action,  may, 
npon  notice,  direct  a  bill  of  the  particulars  of  the  claim  of  either 
party  to  be  delivered  to  the  adverse  party,  and  in  case  of  default 
the  court  shall  preclude  him  from  giving  evidence  of  the  part  or 
parts  of  his  affirmative  allegation  of  which  particulars  have  not 
been  deiive^-ed. 

Co.  Proc.,  S  158,  amd;  L.  1004,  cb.  600.    lo  effect  April  29,  1004. 

I  532.  J-ndgme-ntf  hoi^  pleaded. 

In  pleading  a  judgment,  or  other  determination,  of  a  court  or 
officer  of  special  jurisdiction,  it  Is  not  necessary  to  state  the 
facts  conferring  jurisdiction;  but  the  judgment  or  determination 
may  be  stated  to  have  been  duly  given  or  made.  If  that  allega* 
tkm  is  controverted,  the  party  pleading  must,  on  the  trial,  estab- 
li««i  the  facts  conferring  jurisdiction. 

Id.,  s  161. 

i  S33.  C«H«lltloiiB  precedent 9  hovr  pleaded. 
In  pleadinir  the  performance  of  a  condition  precedent  In  a  con- 
tract, it  is  not  necessary  to  state  the  facts  constituting  perform- 
ance; bnt  the  party  may  state,  generally,  that  he,  or  the  person 
vhi^m  he  r<^p^e8ents,  duly  performed  all  the  conditions  on  his  part. 
If  that  allegation  is  controverted,  he  must,  on  the  trial,  establish 
performance. 

Id.,  part  of  I  162. 

i  8S4.  Inatrament  for  paynent  of  money;  how  pleaded. 
Where  a  cause  of  action,  defence,  or  counterclaim,  is  founded 
upon  an  instrument  for  the  payment  of  money  only,  the  party 
may  set  forth  a  copy  of  the  instrument,  and  state  that  there  is 
due  to  him  thereon,  from  the  adverse  party,  a  specified  sum, 
which  he  claims.  Such  an  allegation  is  equivalent  to  setting 
forth  the  instrument,  according  to  its  legal  effect. 

Id.,  part  of  I  1G2,  am*d.    See  {  1917. 

I  535.  Pleadlnnra  in  libel  and  slander. 
It  is  not  necessary,  in  an  action  for  libel  or  slander,  to  state, 
in  the  complaint,  any  extrinsic  fact,  for  the  purpose  of  showing 
the  application  to  the  plaintiff,  of  the  defamatory  matter;  but 
the  pIainti£F  may  state,  generally,  that  it  was  published  or  spoken 
concerning  him:  and,  if  that  allegation  is  controverted,  the  plain- 
tiff must  establish  it  on  the  trial.  In  such  an  action,  the  defend- 
ant may  prove  mitigating  circumstances,  notwithstanding  that  he 
has  pleaded  or  attempted  to  prove  a  justification. 

Id.,  i  164. 
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S  S3G.  [AmM,  18T7.]  PleadlBflr  mttifftttlnc  elrcmmatancea 
in  action  for  u  vrronir. 

In  an  action  to  recover  damages  for  the  breach  of  a  promise 
to  marry,  or  for  a  personal  injury,  or  an  injury  to  property, 
the  defendant  may  prove,  at  the  trial,  facts,  not  amounting  to 
a  total  defence,  tending  to  mitigate  or  otherwise  reduce  the 
plaintifif*H  damages,  if  they  are  set  forth  in  the  answer,  either 
with  or  without  one  or  more  defences  to  the  entire  cause  of 
action.  A  defendant,  in  default  for  w^ant  of  an  answer,  may, 
upon  a  reference  or  inquiry  to  ascertain  the  amount  of  the  plain- 
tiff's damages,  prove  facts  of  that  description. 

fi  S37.  [Ani*d.  1879.]  Frivolous  pleadlnar*;  bow  dlnpoaed 
of. 

If  a  demurrer,  answer  or  reply  is  frivolous,  the  party  preju- 
diced thereby,  upon  a  previous  notice  to  the  adverse  party,  of 
not  less  than  five  days,  may  apply  to  the  court  or  to  a  judge  of 
the  court  for  judgment  thereupon,  and  judgment  may  be  given 
accordingly.  If  the  application  is  denied,  an  appeal  cannot  be 
taken  from  the  determination,  and  the  denial  of  the  application 
does  not  prejudice  any  of  the  subsequent  proceedings  of  either 
party.  Costs,  as  upon  a  motion,  may  be  awarded  upon  an  appli- 
cation pursuant  to  this  section. 

Co.    Proc.,   §  247.     See  f   547. 

S  638.  Sham  defences  to  be  atrlcken  oat. 

A  sham  answer  or  a  sham  defence  may  be  stricken  out  by  the 
court,  upon  motion,  and  upon  such  terms  as  the  court  deems 
just. 

Id..  {  102.  am'd. 

$  539.  Material  varlancea;  ho-vr  provided  for. 

A  variance,  between  an  allegation  in  a  pleading  and  the  proof, 
is  not  material,  unless  it  has  actually  misled  the  adverse  party, 
to  his  prejudice,  in  maintaining  his  action  or  defence,  upon  the 
merits.  If  a  party  insists  that  he  has  been  misled,  that  fact, 
and  the  particulars  in  which  he  has  been  misled,  must  be  proven] 
to  the  satisfaction  of  the  eourt.  Thereupon  the  court  may,  in 
its  discretion,  order  the  pleading  to  be  amended,  upon  such  teitiM 
as  it  deems  just. 

Id.,  I  160. 

$  5*10.  Immaterial  varlanoMi)  ho-vr  provided  for. 

Where  the  variance  is  not  material,  as  prescribed  in  the  last 
section,  the  court  may  direct  the  fact  to  be  found  according  to 
the  evidence,  or  may  order  an   immediate  amendment,   without 
costs. 
Id.,  t  170. 

S  641.  "What  to  be  deemed  a  fallare  of  proof. 

Where,  however,  the  allegation  to  which  the  proof  is  directed, 
is  unproved,  not  in  some  particular  or  particulars  only,  but  in 
its  entire  scope  and  meaning,  it  is  not  a  case  of  variance,  within 
the  last  two  sectiou.s,  but  a  failure  of  proof. 

Id  ,  I  171. 

f  342.  [Am*d,  1897.]    Amendmentn  of  course. 

Within  twenty  days  after  a  pleading,  or  the  answer,  demurrer 
or  r»»piy  thereto,  is  served,  or  at  any  time  before  the  period  for 
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answeriniT  it  expires,  the  pleading  may  be  once  amended  by  the 
party,  of  course,  without  costs  and  without  prejudice  to  the  pro- 
ceedinffB  already  had.  But  if  it  is  made  to  appear  to  the  court 
that  the  pleading  was  amended  for  the  purpose  of  delay,  and  that 
the  adverse  party  will  thereby  lose  the  benefit  of  a  term,  for 
which  the  cause  is  or  may  be  noticed,  the  amended  pleading  may 
be  stricken  out,  or  the  pleading  may  be  restored  to  its  original 
form,  and  such  terms  imposed  as  the  court  deems  just. 

Co.  Proc,  part  of  S  172,  remodelled;  L.  1807,  ch.  470.  In  effect  Sept.  1, 
IWT. 

I  IM3.  Amended  pleading  to  he  served)  wtuwwev  thereto. 

Where  a  pleading  is  amended,  as  prescribed  in  the  last  section, 
a  copy  thereof  must  be  served  upon  the  attorney  for  the  adverse 
party.  A  failure  to  demur  to,  or  answer  the  amended  pleading, 
within  twenty  days  thereafter,  has  the  same  effect  as  a  like 
failure  to  demur  to,  or  answer  the  original  pleading. 
Id.,  part  of  I  172.  and  of  f  IM. 

I  S44.  [AjM'd,  1877.]    Supplemental  pleadtn^a. 

Upon  the  application  of  either  party,  the  court  may,  and,  in 
a  proper  case,  must,  upon  such  terms  as  are  just,  permit  him  to 
make  a  supplemental  complaint,  answer  or  rcpb'>  alleging  mate- 
rial facts  which  occurred  after  his  former  pleading,  or  of  which 
he  was  ic^orant  when  it  was  made;  including  the  judgment  or 
decree  of  a  competent  court,  rendered  after  the  commencement 
of  the  action,  determining  the  matters  in  controversy,  or  a 
part  ther<K>f.  The  party  may  apply  for  leave  to  make  a  supple- 
mental pleading,  either  in  addition  to,  or  in  place  of,  the 
former  pleading.  'In  the  former  event,  if  the  application  is 
granted,  a  provisional  rem*»dy,  or  other  proceeding  already  taken 
in  the  action,  is  not  affected  by  the  suppleniontul  pleading;  but 
the  right  of  the  adverse  party  to  have  it  vacated  or  set  aside, 
depends  apon  the  cases  presented  by  the  original  and  supplemental 
pleadings. 
Id.,  f  177,  am'd. 

f  548.  [Am*d,  1877.]  Motion  to  strike  ont  Irrelevant,  etc., 
matter. 

Irrelevant,  redundant,  or  scandalous  matter,  contained  in  a 
pleading,  may  be  stricken  out,  upon  the  motion  of  a  person 
aggrieved  thereby.  Where  scandalous  matter  is  thus  stricken 
out.  the  attorney  whose  name  is  subscribed  to  the  pleading  may 
be  directed  to  pay  the  costs  of  the  motion,  and  his  failure  to 
pay  them  may  be  punished  as  a  contempt  of  the  court. 

Id.,  f  190,  am'd.    See  Role  22. 

I  S44I.   [Am'd«  1877.]    Indefinite  or  uncertain  alleirationH. 

Where  one  or  more  denials  or  allegations,  contained  in  a  plead- 
ing, are  so  indefinite  or  uncertain  that  the  precise  moaning  or 
appKcation  thereof  is  not  apparent,  the  court  may  require  tlie 
pleading  to  be  made  definite  and  certain,  by  amendment 

Id.,  part  of  I  100,  am'd.     See  Rule  22. 

{  547.  [Added*  1908.1  Motions  for  Jndffment  apon  plead- 
tnirs. 

If  either  party  is  entitled  to  judgment  upon  the  pleadings,  the 
conrt  may  upon*  motion  at  any  time  after  issue  joined  give  judg- 
ment accordingly. 

Added.  U  1906,  ch.   106.     In  effect  Sept.  1,  1908. 
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.  CHAPTER  VII. 
General  Provisional  Remedies  in  an  Action, 

TITLE       I. —  Arrest.   PpndJnj;  (ho  Action,   «nd  Proceedings  Thereupon. 
TITIJ5     11.^  Injunction. 
TITLE    III.— Attacbinent  of  Propertj. 

TITLE    IV. —  OtluT     Prcivl^lonal    IlemedloK;     General   aud    MltcelUneooa   Pro- 
vlMions. 

TITLE  I. 

Arrest  J  pending  the  aclion,  am!  proceedinjs  thereupon. 

Article  1.  CflHOH  where  an  order  of  arretit  m%y  1n>  granted,  and  pemons  liable 

to  arri'st. 
2.  Grantlnjr.  exe«Mitlnir.  nnd  raojitlnp  or  nimllfylnpr  the  ordrr  of  arrest. 
8.  DiNrhnririniEr  the  d(>rei)fl«nt  up«m  \Hi\\  or  deposit:  JutrtiUcation  of  the 

bail   and  diHn<wiTl«>ii   of    llie  depovit. 
4.  Chnrf^lng  and  diKch.-irKint;  bull. 

article:  first.* 

Cn^cs  where  an  order  of  arrest   may  he  granted,  and  persons 
liable   to  arrest. 

Sec.  548.  No  pernon   to  l»e  am'Kted    In  cItII   proceeillnsp,   wlthotit  a   statntory 

provlKlon.     Xe   exeat    ab<»MMhed.  \ 

.'»40.  When   the  right   to  arrest  dpfiendM  upon  the  nature  of  the  action. 
."•.■lO.  When  the  right  to  arn'nt  depends  partly  uihui  cxtrlnnlc  factw. 
531.  Order,    when    and    where    granted;    when    of   right,    and    when    dis- 

cretionar.r. 

552.  Foreign   Judgment  not  to  alTeet  right   to  arreat. 

553.  Women   not    to   be  arrewted.    except.    et<*. 

554.  Idiot,    lunatic,    or    infant    under    fourteen,    if    arrested,    to    he   dls- 

chargCHl. 

555.  Cersmi  Hued   In   a  reprcsentiitlTe  capacity,   not   to  be  arrested. 

I  »4«.  (Repealed  by  L.  1IK)0.  ch.  14.  See  Consolidated  Laws, 
tit.  Civil  Ripht.s  Law,  §  23.1 

I  540.  rAm*d,  1877  anA  18NA.]  W^beu  the  rlirlit  to  arrest 
depenilH  ai>on   the  nature  of  the  action. 

A  defendant  may  be  arrested  in  an  action.  aH  pivHcnhotl  in 
this  title,  where  the  action  is  bron^ht  for  either  of  the  following 
causes: 

1.  To  recover  a  fine  or  penalty. 

2.  To  recover  dania^es  for  a  personal  injury:  an  injury  to 
property,  inchidiuf?  the  wrongful  taking,  detention  or  conversion 
of  personal  proi>erty;  breach  of  a  promise  to  marry;  misconduct 
r)r  neplect  in  oIHce,  or  in  a  professional  employment:  fraud:  or 
deceit,  or  to  recover  n  chattel  where  it  is  alleged  in  the  complaint 
that  the  chattel  or  a  part  thereof  has  been  concealed,  removed 
or  disfK>Hed  <»f  so  thnt  it  cannot  be  foniul  or  taken  by  the  sheriff 
and  with  intent  tiint  it  should  not  be  s<)  found  or  taken,  or  to 
ileprive    the   plaintiff    of    the    benefit    thereof;    or   to    recover    for 

*  See  Uwa  1886,  cb.  672. 
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moner  received*  or  to  recover  property  or  damages  for  the  oon- 
verston  or  misfapplication  of  property  where  it  is  alleged  in  the 
complaint  that  the  money  was  received  or  the  property  was  eoi- 
bexxlcKi  or  fraudulently  misapplied  by  a  public  officer  or  by  an 
attorney,  solicitor  or  counselor,  or  by  au  officer  or  agent  of  a 
corporation  or  banking  association  in  the  course  of  his  employ- 
ment, or  by  a  factor,  agent,  broker,  or  other  person  in  a  fiduciary 
capacity.  Where  such  allegation  is  made,  the  plaintiff  cannot 
recover  unless  he  proves  the  same  on  the  trial  of  the  action;  and 
a  judgment  for  the  defendant  is  not  a  bar  to  the  new  action  to 
recover  the  money  or  chattel. 

3,  To  recover  money,  funds,  credits,  or  property,  held  or 
oii-ned  by  the  State,  or  held,  or  owned,  offieinlly  or  otherwise, 
for  or  in  behalf  of  a  public  or  governmental  interest,  by  a 
municipal  or  other  public  corporation,  board,  officer,  custodian 
agency,  or  agent,  of  the  State  or  of  a  city,  county,  town,. village, 
or  other  division,  subdivision,  department,  or  portion  of  the 
State,  which  the  defendant  has,  witnout  right,  obtained,  received, 
converted,  or  disposed  of,  or  to  recover  damages  for  so  obtaining, 
receiving,  paying,  converting,  or  disposing  of  the  same.  . 

4.  [Adfded,  1870j  am'd,  1S80.]  In  an  action  upon  contract. 
ezprefls  or  implied,  other  than  a  promise  to  marry,  where  it  is 
alleged  in  the  complaint  that  the  defendant  was  guilty  of  a 
frand  i.i  contracting  or  incurring  the  liability,  or  tnat  he  has 
since  the  making  of  the  contract,  or  in  contemplation  of  making 
of  the  same,  removed  or  disposed  of  his  property  with  intent 
to  defraud  his  creditor;^  or  is  about  to  remove  or  dispose  of  the 
same  with  like  intent;  but  where  such  allegation  is  made,  the 
plaintifif  cannot  recover  unless  he  proves  the  fraud  on  the  trial 
of  the  action;  and  a  judgment  for  the  defendant  Is  not  a  bar 
to  a  new  action  to  recover  upon  the  contract  only. 

Go.  Pn>c.,  i  170.  am*d;  L.  1886,  eh.  672. 

i  6SO.  [Am'd,  1877  and  188C.]  When  the  rlffht  to  arrest 
dependM  imrtlr  npon  extrinsic  facts. 

A  defendant  may  also  be  arrested  in  an  action  wherein  the 
judgment  demanded  requires  the  performance  of  an  act,  the 
neglect  or  refusal  to  perform  which  would  be  punishable  by  the 
court  aa  a  contempt,  where  the  defendant  is  not  a  resident  of 
the  State,  or,  being  a  resident,  is  about  to  depart  therefrom, 
by  reason  of  which  non-residence  or  departure  there  is  danger 
that  a  judgment  or  an  order  requiring  the  performance  of  the 
act  will  he  rendered  ineffectual. 

Sabstftiite  for  pert  of  |  179,  Go.  Proc. ;  L.  1880.  cli.  672. 

f  GSl.  [Am'd,  1877  and  1886.]  Order  when  and  irherc 
Svmnt«A;  Trhen  of  riffht,  and  -when  discretionary. 

In  a  case  specified  in  the  last  section,  the  order  of  arrest  can 
be  granted  only  by  the  court,  is  always  in  its  discretion,  and 
may  be  granted  or  served,  either  before  or  after  final  judgment, 
unless  an  appeal  from  the  judgment  is  pending,  upon  which 
security  has  been  given,  sufficient  to  stay  the  execution  thereof. 
In  either  of  the  cases  specified  in  section  five  hundred  and 
forty-nine,  the  order  cannot  be  served  after  final  judgment; 
but  it  may  be  granted,  where  a  proper  case  therefor  is  presented, 
at  any  time  before  final  judgment. 

L.  18R6.  ch.  672. 

§  652.    Porelirn  jndcrnient  not  to  affect  riirht  to  arrest. 

The  recovery  of  judment  in  a  court,  not  of  the  State,  for  the 
same  cause  of  action;  or.  where  the  action  is  founded  upon  fraud 
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or  deceit,  for  the  price  ci  value  of  the  property  obtained  thereby; 
does  not  afk'ect  the  rigrht  of  the  plaintiff  to  arrest  the  defendant, 
as  prescribed  in  this  titlel 

}  5IKI.  (Am'dy  1877.]  "Woman  not  to  be  arrested,  exee»t, 
eto. 

A    woman    cannot   be   arrestee!,    as   prescribed    in    this   title, 
except  in  a  case  where  the  order  can  be  granted  only  by  the 
court;  or  where  it  appears,  that  the  action  is  to  recover  damages 
for  a  wilful  injury  to  person,  character,  or  property. 
Last  sentence  of  Go.  Proe.,  S  179. 

§  654.  [Ani*d,  1877.]  Idiot,  Inntitlc,  or  infant  nnder  fonr- 
teen,  if  arrested,  to  be  diachnrBrcil. 

A  lunatic,  an  idiot,  or  an  infant  under  the  age  of  fourteen 
years,  if  arrested,  may  be  discharged  from  arrest,  as  a  privi- 
lege<l  person,  in  the  discretion  of  the  court.  The  application 
for  his  discharge  may  bo  made,  in  his  b(»half,  by  a  relative,  or 
by  any  other  person  whom  the  court  or  judge  permits  to  repre- 
sent him,  for  the  purpose. 

i  55K.  Person  sued  in  a  representative  capacity,  not  to 
be  arrested. 

A  person  prosecuted  in  a  rci^rosontatiTe  capacity,  as  heir» 
executor,  administrator,  legatee,  devisee,  next  of  kin,  assignee, 
or  trustee,  cannot  ]>e  arrested,  as  prescribed  in  this  title,  except 
for  his  personal  act. 

llodeUed  npoo  2  R.  S.  848.  fi  9  (2  Edm.  360). 
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ARTlCIiB  SfiSCONO. 

QtunHng,  executing,  and  vacating  or  modifying  the  order  of 

arred. 

80c  SBB.  Ord«r  r^nlred  for  arreet;  bow  graiited. 
667.  Proof   necessary  to  procure  order. 

6S8.  When  older  may  be  granted;  effect  of  complaint  aubsequently  made. 
KO.  Security,  upon  order  of   arrest  made  by  a  Judge. 
S60.  Id.;  upon  order  of  arreat  granted  by  tbe  court. 
661    Contents  of  tbe  order;  to  wbom  directed;  when  to  be  executed. 

662.  Copitj  of  papers  to  be  delivered  to  defendant;  originals  to  be  filed. 

663.  Ari  'st;   how  made.  ,,    ^  ^    _.  „      ^ 

664.  General  provlalon  as  to  priTilege  from  arrest;  discharge  of  privileged 


665.  Privilege  of  officer*  of  .court*. 

56&  D«f  jndant  arrested  to  have  twenty  daya  to  answer. 

567.  Wb^n  application  to  b©  made  to  vacate  order  of  arrest,  etc. 

668.  Ho  .•  and  to  whom  application  must  be  made;  opposing  It  by  new 

pr  /Of  s. 
53I-57V    [Repealtd.l 
572.  Sapeniedeas,  vnleas  defendant  Is  charged  in  execntton,  etc. 

}    SS6.    [Aiit'd,    1877.]      Order    reanlred    tor    arrest |    how 
sraate^ 

An  order  for  the  arrest  of  the  defendant,  except  as  otherwise 
f prescribed  in  section  five  hundred  and  fifty-one  of  this  act,  must 
lie  obtained  frona  a  judge  of  the  court  in  which  the  action  is 
hrouKht,  or  from  any  county  judpo. 

00.  Pnc.,  f  180.    See  SS  606,  638  and  1040,  post. 

I  6*7-     [Ana'd,  1879.]      Proof  nece««ary  to  procure  order. 

The  order  may  be  granted,  in  a  case  specified  in  section  ^ve 
hundred  and  foHy-nine  of  this  act,  where  it  appears  by  the 
affidavit  of  the  plaintiff  or  any  other  person,  that  a  snfllcient 
cau.«e  of  action  exists  against  the  defendant,  as  prescribed  in 
that  section.  It  may  be  granted,  in  a  case  specified  in  section 
fixe  hundred  and  fifty  of  this  act,  upon  the  lil<e  proof  that  a 
sufficient  cause  of  action  exists  against  the  defendant,  as  pre- 
flcribed  in  that  section,  and  of  the  other  matters,  extni^ic  to 
the  cause  of  action,  specified  in  that  section.  The  affidavit 
may  also  contain  any  statement,  tending  to  determme  the 
amount  of  bail  to  be  required. 
Id.,    I  181.  with  modifications. 

I  659.  [Am'd,  187D,  1886.]  IVliem  order  may  be  Rramtedf 
effeet   of   eomplalnt   anbMeqnently   made. 

Subject  to  the  provisions  of  the  last  preceding  section,  the 
order  may  be  granted  at  any  time,  after  the  commencement  of 
the  action.  It  may  also  be  granted  to  accompany  the  sum- 
mons, but  at  any  time  after  the  filing  or  service  of  the  com- 
plaint  the  order  of  arrest  must  be  vacated  on  motion,  if  the 
complaint  fails  to  set  forth  a  sufficient  cause  of  action,  as  re- 
Quired  by  section  five  hundred  and  forty-nine  of  this  act,  but 
where  the  order  is  applied  for  after  the  filing  or  service  of  the 
complaint,  the  court  ^  before  granting  the  same  may  without 
notice  direct  the  service  of  an  amended  complaint  so  as  to 
confonn  to  the  allegations  required  In  subdivisions  two  and  four 
of  section  fiYe  hundred  and  forty-nine  of  this  act. 
U.,  I  1JB3;  L.  1886.  cb.  672. 
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§  659.  [Am'd,  1870.J  Security,  upun  order  or  arrest 
made  by  Jndcre. 

Except  where  the  action  is  brought  for  a  cause  specified  in 
subdivision  third  of  section  five  hundred  and  forty-nine  of  this 
act,  or  in  a  case  \\bere  it  is  specially  prei?cribed  by  law  that 
security  may  be  dispensed  with,  or  the  security  to  be  given  ia 
specially  regulated  by  law,  the  judge,  before  he  grants  the  order, 
must  require  a  written  undertaking  on  the  part  of  the  plaintiff, 
with  two  sufficient  sureties,  to  the  e£fect  that,  if  the  defendant 
recovers  judgment,  or  if  it  is  finally  decided  that  the  plaintiff  was 
not  entitled  to  the  order  of  arrest,  the  \  Icintiff  will  pay  all 
costs  which  may  be  awarded  to  the  defendant,  and  all  damages 
which  he  may  sustain  by  reason  of  the  arrest,  not  exceeding 
the  sum  specified  in  the  undertakli^,  which  must  be  at  least 
equal  to  one-tenth  of  the  amount  of  bail  required  by  the  order, 
and  not  less  than  two  hundred  and  fifty  dollars. 
Go.   Proc.,  part  of  |  162. 

9  500.    Id.  I  upon  order  of  arrest  orranted  by  the  court. 

Where  the  order  can  be  granted  only  by  the  cdurt,  an  under- 
taking on  the  part  of  the  plaintiff  may  be  dispensed  with.    If  it 
is  required,  its  form,   and   the  security  to  be  given  thereupon, 
must  be  such  as  the  court  prescribes. 
Covers  case  of  a  ne  exeat. 

9  561.  [Am'd,  1877.]  Contents  of  tbe  orderi  to  witom 
directed;   when   to   be   executed. 

The  order  must  be  subscribed  by  the  plaint iff*s  attorney,  and, 
except  where  it  is  granted  by  the  court,  by  the  judge.  It  may 
be  directed,  either  to  the  sheriff  of  a  particular  county,  or,  gen- 
erally, to  the  sheriff  of  any  county.  It  must  require  the  sheriff 
forthwith  to  arrest  the  defendant,  if  he  is  found  within  his 
county;  to  hold  him  to  bail  in  a  s[>ecified  sum;  and  to  return  the 
order,  with  his  proceedings  thereunder,  as  prescribed  by  law. 
Tho  plaintiff^s  attorney  may,  at  his  option,  by  an  indorsement 
upon  the  order,  or,  where  it  was  granted  by  the  court,  upon  the 
copy  thereof,  delivered  to  the  sheriff,  fix  a  time  within  which 
the  defendant  must  be  arresttKl.  In  that  case,  he  cannot  be  ar^ 
rested  afterwards,  under  the  same  order. 
Oo.  Proc..  part  of  |  183,  am'd.  See  |  590.    Sec  also  Rule  U. 

S  602.  [Am*d,  1870.]  Copies  of  papers  to  be  delivered  to 
defendant)  orifplnala  to  be   filed. 

Tho  order  of  arrest,  or,  where  it  was  gi  anted  by  the  court,  a 
certified  copy  thereof,  subscribed  by  the  plaintiff's  attorney;  and, 
in  either  case,  the  papers  upon  which  the  order  was  granted,  with 
the  undertaking,  if  any;  must  be  di'llvered  to  the  sheriff,  who, 
nj)ou  arresting  the  defendant,  must  deliver  to  him  a  copy  thereof. 
'J'ho  papers,  upon  which  the  ord(>r  was  :rranted,  with  the  under- 
taking, i^  any,  must  he  filed,  with  the  order  of  arrest,  or  a  certt- 
fied  copy  thereof,  at  the  time  prescribed  for  filing  the  same,  in  sec 
tlon  five  hundred  and  ninety  of  this  act. 

Id.,  I  184,  am'd  by  tbe  addition  of  the  last  •<>ateace.  Bee  |  000.  Bm 
also  Bale  4. 

I  568.    Arreati  hew  made. 

The  sheriff  must  execute  the  order  by  arresting  the  defendant, 
if  he  is  found  within  his  county,  and  keeping  him  in  custody, 
until  discharged  by  law. 

Id.,  first  dauM  of  S  ^^' 
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I  5C4.  [Allied,  1885.1  General  provlHlon  as  to  prlvllegre 
froMi   arre^it;  disebaripe  of  privlli*ir«d  person. 

This  title  does  not  abridge  or  affect  a  privilege  from  arrest 
giren  by  law,  or  a  right  of  action  for  a  breach  thereof.  A  privi- 
Veged  person  is  entitled  to  be  discharged  from  arrest,  where 
other  provision  is  not  made  therefor  bj-  law,  by  the  court,  or  a 
judge  thereof;  or  by  the  county  judge  of  a  county  where  the 
arrest  was  made.  The  order  must  be  made,  upon  proof,  by  affl- 
darit,  of  the  facts  ehtitling  the  applicant  to  the  discharge;  and 
Ihe  arrest  and  discharge  are  not  a  bar  to  a  new  arrest,  after  the 
privilege  has  ceased.  The  court  or  judge  may  make  the  order 
without  notice,  or  may  require  notice  to  be  given  to  the  sheriff, 
or  to  the  plaintiff,  or  to  both. 

L.    1895.    cb.   946. 

I  5«5.  [Repealed  by  L.  1909,  ch.  14.  See  Consolidated  Laws, 
tit.  Civil  Rights  Law,  §  24.1 

f  n60.  Defendant  arrejcted  to  have  tt\-ent3'  days  to  an- 
■vrer. 

Except  where  an  order  of  arrest  can  be  granted  only  by  the 
rourt.  a  defendant,  arrested  before  answer,  has  twenty  days, 
aftt-r  the  arrest,  in  which  to  answer  the  cumplaint;  and  judgment 
most  he  stayed  accordingly. 

SatetitQted  for  part  of  Co.   Proc.,    |   1.83. 

f  5«T.  rAm*d,  1S77.1  AVhen  application  to  be  made  to 
Taeate  order  of  arrent,  etc. 

Ex<.*ept  where  an  order  of  arrest  can  be  granted  only  by  the 
c<iurt.  a  defendant,  arrested  as  prescribed  in  this  title,  may,  at 
any  time  before  final  judgment,  or,  if  he  was  arrested  within 
twenty  days  before  final  judgment,  at  any  time  within  twenty 
dajs  after  the  arrest,  ap^)ly  to  vacate  the  order  <»f  arrest;  or  to 
r»^uce  the  amount  of  bad;  or  to  increase  the  security  given  by 
the  plaintiff;  or  for  one  or  more  of  those  forms  of  relief,  to- 
gether, or  in  the  alternative.  In  a  case  where  the  order  of  arrest 
can  be  granted  only  by  the  court,  a  like  application  may  be 
mad*',  at  any  time  within  twenty  days  after  the  arrest;  and  an 
application  to  increase  the  security  given  by  the  plaintiff,  may  be 
made  at  any  time  before  final  judgment. 

14. 

I  508.  [AaB'd,  1877.1  How  and  to  whom  application  mnat 
be  autde;  opponlas  It  by  nenv  proofs. 

An  application,  specified  in  the  last  section,  may  be  founded 
only  apou  the  papers  upon  which  the  order  was  granted;  in 
which  ca»e,  it  must  be  made  to  the  court,  or,  if  the  order  was 
granted  by  a  judge  out  of  court,  to  the  same  judge,  in  court  or 
out  of  court,  and  with  or  without  notice,  as  he  deems  proper; 
aod  the  application  must  be  heard  upon  those  papers  only.  Or 
it  may  1m»  founded  ui)on  proof,  by  affidavit,  on  the  part  of  the 
defendant:  in  which  case,  it  must  be  made  to  the  court,  or.  if  the 
order  was  granted  by  a  judge  out  of  court,  to  any  judge  of 
the  court,  upon  notice,  and  it  may  be  opposed  by  new  proof, 
by  affidavit,  on  the  part  of  the  plaintiff,  tending  to  sustain  any 
ground  of  arrest  recited  in  the  order,  and  no  other,  unless  the 
defendant  relies  upon  a  discharge  in  bankruptcy,  or  upon  a  dis- 
charge or  exoneration,  granted  in  insolvent  proceedings;  in  which 
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case,  the  plaintiff  may  show  any  matter  in  ayoidance  thereof, 
whic'ti  he  might  show  upou  the  trial. 
Substitute  for  Co.    Proc.,   f   200. 

f  5«».    [Ropealed,  1877.] 

I  6T0.    [Repealed,  1877.] 

I  571.    [Repealed,  1877.] 

I  572.  rAm*d,  1877,  1882  and  1880.1  Supers ed«aa,  vnleaa 
defendant  is   ekarisred   in  execution,  etc. 

Except  in  a  case  where  an  order  of  arrest  can  be  granted  only 
by  the  court  if  the  plaintiff  unreasonably  delay  the  trial  of  the 
action  or  neglects  to  enter  judgment  therein  within  ten  days 
after  it  is  in  his  power  to  do  so,  or  net;iects  to  issue  execution 
against  the  person  of  the  defendant  within  ten  days  after  the 
return  of  the  execution  against  the  property,  and  in  any  event 
neglects  to  issue  the  same  within  three  months  after  the  entrj* 
of  the  judgment,  or  whenever  it  shall  appear  to  the  satisfactlau 
of  the  court  that  the  plaintiff  in  an  action,  or  a  judgment  cred- 
itor in  a  judgment,  delays  the  enforcement  of  his  remedies 
therein  by  collusion,  or  for  the  purpose  of  allowing  the  debtor 
to  remain  in  prison  under  the  mandate  in  any  other  action,  be- 
fore the  issuing  of  the  mandate  in  favor  of  such  creditor,  so 
as  to  produce  a  continued  and  extended  imprisonment  by  virtue 
of  the  separnte  mandates  in  the  different  a<'tions,  the  defendant 
must  upon  his  applicatitm,  made  up<m  notice  to  the  plaintiff,  be 
discharged  from  custody  if  he  has  already  been  taken  under  the 
mandate  against  him  in  such  action;  or  if  lie  has  not  yet  been 
imprisoned  thenMn,  bo  relieved  from  imprisonment  by  virtue  of 
such  mandate,  by  the  court  in  which  the  action  was  commenced, 
unless  reasonable  cause  is  shown  why  the  application  should  not 
be  granted.  A  defendant  discharged  as  prescribed  in  this  section 
shall  not  be  arrested  upon  an  execution  issued  upon  the  judgment 
in  the  action. 

Co.   Proc.,  part  of  S   2S8,  am*d;   L.   tSRC,  ch.   072. 
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ART1CL.B  THIRD, 

DUckarging  the  defendant  upon  bail  or  deposit;  jtutification  of 
the  bail  and  duposition  cf  the  a^ont . 

flee.  57«.  Defendant  to  be  dlwharged  on  bail  W  depottt.    ^     ^  ^      „^  _^, 
574.  When  defeDdant  may  elect  to  give  ball,  etc.,  or  bond  for  liberties. 
675.  Undertaking  of  the  bail;  what  to  contain. 

57«.  KxHinlnatlon  of  peraons  ofTered  as  ball.  ,         ^  ^  « 

tST7.  PiUnff.  etc.,  of  papem;  plaintifTs  acceptance  or  rcijection  0(f  baSL 
578.  Notice   of  Jurisdiction;   new   nndertaklng,   if  otlier  bail   is  glTen. 
670.  Quallfioations  of  ball. 
5S0.  Jnstlflcatlon   of  ball. 
581.  Allowance  of  bail. 
5-82.  Depoalt  of  money  with   sherifF. 
583.  Payment  of   deposit  into  court  by  sheriff. 
5H4.  Suljstitutlng    bail     for    deposit. 
565.  How  deposit  disposed  of. 
586.  When  deposit  to  be  paid  to  a  third  person. 

687.  BherUr,  when  liable  to  baU;  his  discham  fco!ii  UsMltty. 

688.  Pioceediogs  on  Judgment  against  ahsrUz. 
580.  Batt  lla^  to  sheriff. 

590.  Filing  pai>ers  if  bail  not  given. 

§  STS.    Defendant  to  be  diiscltarfred  on  Iwll  or  deposit. 

The  defendant,  at  any  time  before  he  is  in  contempt,  where 
the  order  can  be  granted  only  by  the  court,  or,  in  any  other  case, 
at  anv  time  before  execution  aprainst  his  person,  must  be  dig- 
chargred  from  arrest,  either  upon  giving  bail,  or  upon  depositing 
the  sum  specified  in  the  order  of  arrest.  The  defendant  may 
glTe  baU,  or  make  the  deposit,  immediately  upon  his  arrest,  at 
any  hour  of  the  day  or  night;  and  he  must  have  reasonable  op- 
portunity to  see*  for  and  to  procure  bail,  before  being  committed 
to  jail. 

Go.  Proc.,   {  186.  am'd.    See  post,  $  1706. 

S  5T4.  Wlien  defendant  may  elect  to  arlve  bail,  etc.,  or 
bond     for    liberties. 

Where  the  defendant  is  actually  confined  in  the  jail,  by  vir- 
tne  of  an  order  of  arrest,  and  final  or  interlocutory  judgment  has 
been  rendered  against  him  in  the  action,  but  au  execution  against 
ills  person  has  not  been  issued,  he  may  elect,  either  to  give  a  bond 
for  the  liberties  of  the  jail,  or  to  give  bail  or  make  a  deposit,  ai 
prescribed  in  this  article. 

I  5T5.    Undertaklnflr  of  the  ball;  vrhat  to  contain. 

The  defendant  may  give  bail,  by  delivering  to  the  sheriff  a 
written  undertaking,  in  the  sum  specified  in  the  order  of  arrest, 
executed  by  two  or  more  sufficient  bail,  stating  their  places  of 
residence  and  occupations,  to  the  following  effect: 

1.  If  the  order  of  arrest  could  be  granted  only  by  the  court, 
that  the  defendant  will  obey  the  direction  of**  court,  or  of  an 
appellate  court,  contained  in  an  order  or  a  judgment,  requiring 
him  to  perform  the  act  specified  in  the  order:  or,  in  default  of 
his  so  doing,  that  he  will,  at  all  times,  render  himself  amenable 
to  proceedings  to  punish  him  for  the  omission. 

2.  If  the  action  is  to  recover  a  chattel,  that  the  defendant  will 
deliver  it  to  the  plaintiff,  if  delivery  thereof  is  adjudged  In  the 
action,  and  will  pay  any  sum  recovered  against  him  in  the  action. 

•  Bnor  in  engrossing  for  "  seek."  

'*•  Wocd  **  the  "^  omitted  .by  error  in  engrosslai^ 
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3.  In  any  other  case,  that  the  defendant  will,  at  all  times, 
render  himself  amenable  to  any  mandate,  which  may  be  issued 
to  enforce  a  final  jndgment  against  him  in  the  action. 
SnbBtltate  for  Go.  Proc,  §  187. 

$  570.  [Am'dy  1879.]  Examination  of  persona  olfev#tf  n» 
ball.  * 

It  is  not  necessary  that  the  undertakinfc  shouM  be  aniwwi^. 
or  accompanied  with  an  affidavit  of  justification  of  the  baiL  Hot 
the  officer,  taking  the  acknowledgment  of  the  undertaking,  mQ«t, 
If  the  sheriff  so  requires,  examine  under  oath,  to  a  reasonable 
extent,  the  persons  offering  to  become  bail,  concerning  their  prop- 
erty and  their  circumstances.  The  examination  must  be  n*duoed 
to  writing,  subscribed  by  the  bail,  and  attached  to  the  under- 
taking. 

From  2  R.  S.  880,  i  20  (2  Bdm.  39S). 

fi  577.  TAniM,  1870.1  Filing,  etc.,  of  papers |  plalntlflTa 
nceeptanoe   or  rejection   of  ball. 

Within  three  days  after  bail  is  given,  the  sheriff  must  deliver  to 
the  plaintiff's  attorney  copies,  certified  by  him,  of  the  order  of  ar- 
rest, return  and  undertaking.  The  plaintiff's  attorney,  within  ten 
days  thereafter,  must  serve  upon  the  sheriff  .a  notice  that  ho 
does  not  accept  the  bail:  otherwise  he  is  deemed  to  have  accepted 
them,  and  the  sheriff  is  exonerated  from  liability. 

Co.  Proc.  I  102,  am*d. 

I  678.  Notice  of  Jnstlflcatloni  tk^yv  nndertaklnffy  If  otber 
bail  In  grlven. 

Within  ten  days  after  the  receipt  of  the  notice,  the  sheriff  or 
the  defendant  may  serve  upon  the  plaintiff's  attorney,  notice  of 
the  justification  of  the  same  or  other  bail,  specifying  the  place 
of  residence  and  occupation  of  each  of  the  latter,  before  a  judge 
of  the  court,  or  a  county  judge,  at  a  specified  time  and  place;  the 
time  to  be  not  less  than  five  nor  more  than  ten  days  thereafter, 
and  the  place  to  be  within  the  county  where  one  of  the  bail  re- 
sides, or  where  the  dffendant  was  arrested.  If  other  bail  are 
given,  n  new  undertaking  must  be  executed,  as  prescribed  in  sec- 
tion 575  of  this  act. 

Id.,  i  103,  Qtn'd. 

K  R70.    anallflcatlonn  of  ball. 

The  qualifications  of  bail  are  as  follows: 

1.  Each  of  them  must  be  a  resident  of,  and  a  householder  or 
freeholder  within  the  State. 

2.  Each  of  them  must  be  worth  the  sum  specified  in  the  order 
of  arrest,  exclusive  of  property  exempt  from  execution;  but  the 
ju'lgc,  on  justification,  may  allow  more  than  two  hail  to  justify, 
scvcrallj',  in  sums  less  than  that  specified  in  the  order,  if  the 
whole  justification  is  equivalent  to  that  of  two  sufficient  bail. 

Id.,  S  194,  ain'd. 

9  580.    Jnstlllcation  of  ball. 

For  the  purpose  of  justification,  each  of  the  bail  must  attend 
before  the  judge,  at  the  time  and  place  mentioned  in  the  notice, 
and  be  examined  on  oath,  on  the  part  of  the  plaintiff,  touching 
his  sufficiency,  in  such  manner  as  the  judge,  in  his  discretion, 
thinks  proper.  The  judge  may,  in  his  discretion,  adjourn  the 
examination  from  day  to  day,  until  it  is  completed;  but  such  an 
adjournment  must  always  be  to  the  next  judicial  day,  unless  by 
consent  of  parties.  If  required  by  the  plaintiff's  attorney,  the 
examination  must  be  reduced  to  writing,  and  subscribed  by  the 
bail. 
Co.  Proc.,  I  195,  ain*d. 

lao 


c  7, 1. 1,  a.  3  ARREST  AND  BAIL.  |§  581-85 

I  S81.    AUownnoe  of  bail. 

If  the  jiidj^e  tindn  the  bail  suSTclent,  he  must  annex  the  exami- 
nation    to    the   uodertuking,   indorne  his  allowance  thereon,   and 
cause  them  to  be  filed  with  the  clerk.     The  sheriff  is  thereupon 
exonerated  from  liability. 
Id.,  i  196,   am'd.     See  post,  }  1705. 

i  682.  [Am'd,  1004.}     Deposit  of  money  ^Itlt  sheriff. 

A  defendant,  or  other  person  arrested  or  attached  on  civil 
process,  who  is  entitled  to  release  on  bail,  or  to  jail  liberties 
<m  giving  the  undertaking  required  by  section  one  hundred  and 
fifty  of  this  act.  may  instead  of  giving  bail,  or  such  undertak- 
ing, deposit  with  the  sheriff  the  sum  specified  in,  or  endorsed 
nprm  such  process,  or  which  might  be  required  in  such  under- 
taking.  The  sheriff  must  thereupon  give  the  prisoner  a  certifi- 
cate of  the  deposit  and  discharge  him  from  custody.  A  deposit 
5o  made  in  lieu  of  an  undertjtking  for  jail  liberties  must  J)e 
applied,  under  direction  of  the  court,  in  satisfactiott  of  any  judg- 
ment for  escape  of  the  prisoner  from  such  liberties  and  in 
payment  of  any  expense  incurred  !n  the  defense  of  an  action 
for  sach  escape,  and  thereafter  the  surplus,  if  any,  and  in  case 
there  has  been  no  such  escape,  the  whole,  of  such  deposit  must 
l*e  refunded  to  the  prisoner  or  his  representative,  and  in  case 
of  a  deposit  in  lieu  of  bai-1  cfk  attachment  against  the  person, 
it  shall  abide  the  disposition  of  the  court,  or  a  judge  thereof, 
or  a  county  judge. 
Id.,  i  197,  am'd;  L.  1904,  ch.  3S4.    In  effect  April  26,  1004. 

f  588.  Pa-yment  of  deposit  into  court  by  sheriff. 

The  sheriff  must,  within  four  days  after  the  deposit,  pay  it  into 
court.  He  must  take,  from  the  officer  receiving  it,  two  certifi- 
cates of  the  payment,  one  of  which  he  must  deliver  to  the  plain- 
tiff, and  the  other  to  the  defendant.  For  a  default  in  making  the 
payment,  the  official  bond  of  the  siteriff  may  be  prosecuted,  as  in 
any  other  case  of  delinquency. 

Id.,  f  198. 

I  584.    Snbstitntlnff  bail  for  deposit. 

If  money  is  d**posited,  as  prescribed  in  the  last  two  sections, 
bail  may  be  given,  and  may  justify  upon  notice,  at  any  time  be- 
fore the  expiration  of  the  right  to  be  discharged  on  bail.  There- 
upon the  judge,  before  whom  the  justification  is  had,  must  direct, 
in  the  order  of  allowance,  that  the  money  deposited  be  refunded 
to  the  defendant  or  his  representative,  and  it  must  be  refunded 
acr'ordingly. 
Id.,  i  198,  ani*d. 

f  8K85.    HoTT  deposit  disposed  of. 

If  money  deposited  is  not  refunded,  as  prescribed  in  the  last 
Ref'tion,  it  is,  in  a  case  where  the  order  of  arrest  could  be  granted 
only  by  the  court,  subject  to  the  direction  of  the  court,  as  justice 
rwiuires,  before  and  after  the  judgment.  In  any  other  case,  if 
it  remains  on  deposit,  when  finail  judgment  is  rendered  for  the 
plaintiff,  it  must  be  applied,  under  the  direction  of  the  court,  in 
liatisfaction  of  the  judgment,  and  the  surplus,  if  any,  must  be  re- 
funded to  the  defendant,  or  his  representative.  If  the  final  judg- 
ment is  for  the  defendant,  or  the  action  abates  or  is  discontinued, 
the  sum  deposited,  and  remaining  unapplied,  must  be  refunded  to 
the  defendant  or  his  representative. 

Sabititnte  fior  Co.  Proc.,  f  200. 
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I  586.    "When  deposit  to  be  paid  to  a  third  person. 

At  any  time  before  the  deposit  is  paid  into  court,  the  defendant 
may  deliver  to  the  sheriff  a  written  direction,  to  pay  it  to  a  third 
person,  therein  specified,  in  the  event  that  the  defendant  be- 
comes entitled  to  a  return  thereof;  but  without  expressing  any 
other  contingency.  The  direction  must  be  acknowledged  or 
proved,  and  certified,  in  like  manner  as  a  deed  to  be  recorded; 
and  the  sheriff  must  deliver  it  to  the  officer  who  receives  the  de- 
posit, who  must  note  the  substance  thereof,  with  the  entries  of 
the  deposit,  in  his  books,  and  upon  the  two  certificates  of  pay- 
ment into  court.  The  money  thus  deposited  is  deemed  the  prop- 
erty of  the  third  person,  subject  to  the  plaintiff's  interest  therein, 
and  subject  to  the  rights  of  a  creditor  of  the  defendant,  where 
the  direction  was  given  for  the  purpose  of  hindering,  delaying,  or 
defrauding  creditors.  The  money,  or  the  residue  thereof,  must 
be  paid  to  the  third  person,  where,  by  the  provisions  of  the  last 
t^o  sections,  it  is  required  to  be  refunded  to  the  defendant,  or  his 
representative. 

S  687.  rAm*d.  1877.1  Sheriff,  when  liable  as  bail|  his  dia- 
chargre  from  liability. 

If,  after  the  defendant  is  arrested,  he  escapes  or  is  rescued,  or 
th'»  bail,  if  any,  given  by  him,  do  not  justify,  when  they  are  not 
accepted,  or  if  the  sheriff  fails  to  pay  the  deposit  into  court  as 
required  by  section  583  of  this  act,  the  sheriff  is  liable  as  bail. 
But  the"  sheriff  may,  except  in  an  action  to  recover  a  chattel,  dis- 
charge himself  from  liability,  by  the  giving  and  justification  of 
bail,  as  follows: 

1.  If  the  case  is  one  where  the  order  could  be  granted  only  by 
the  court,  at  any  time  before  the  court  directs  the  performanct, 
of  the  act  specified  in  the  order. 

2.  In  any  other  case,  at  any  time  before  an  execution  is  issned 
against  the  person  of  the  defendant,  upon  a  judgment  in  the 
action. 

Go.  Proc,  {  201,  am*d. 

{  588.    Proceedinars  on  Jndarnient  agrainst  sheriff. 
If  judgment  is  recovered  against  the  sheriff,  upon  his  liability 
ns  bail,  and  an  execution  thereon  is  returned  wholly  or  partly 
unsatisfirti.  the  official  bond  of  the  sheriff  may  be  prosecuted,  aa 
in  any  other  case  of  delinquency. 

Id.,  i  202. 

«  589.    Ball  liable  to  sheriff. 

The  bail  taken  upon  the  arrest,  unless  they  justify,  or  other 
bail  are  given  and  justify,  are  liable  to  the  sheriff  for  all  dam- 
ages, which  he  sustains  by  reason  of  the  omission. 

Id.,  I  203. 

{  590.  rAm*d,  1879.1  Filing  papers  if  ball  not  fflven. 
Within  ton  days  after  the  defendant  is  arrested.  !f  he  does 
not  give  bail,  or  if  he  gives  bail,  within  ten  days  after  the  justifi- 
cation of  the  bail,  the  sheriff  must  file  with  the  clerk  the  order 
of  arrest,  or,  where  it  was  granted  by  the  court,  the  certified 
copy  thereof  delivered  to  him,  with  his  return  thereupon  in- 
dorsed, the  papers  upon  which  the  order  of  arrest  was  granted, 
and  the  undertaking  given  on  the  part  of  the  plaintiff.  Where 
an  order  of  arrest,  directing  the  arrest  of  two  or  more  defend- 
ants, has  been  executed  as  to  one  or  more,  but  not  as  to  all  of 
them,  the  sheriff  may  file  a  copy  of  the  order  of  arrest,  instead 
of  the  original. 

See  fl  661,  662.    See  also  Rale  4. 
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ARTICLE   FOURTH. 

Charging  and  discharging  hail. 

Sec.  601.  Wlien  defendant   may  be  surrendered. 

0B2.  How  surrender  to  be  made;   exoneration  of  ball  therenpon. 

683.  Ball  may  arrest  defendant. 

6M.  Voluntary   surrender;    exoneration  of  ball  thereupon. 

5G&.  Rights,   etc.,   of  sheriff  wbo  Is  liable  as  ball. 

5W5.  Ball:   bow   proceeded   against. 

597.  Cf^rtaln  exe<Mitlons  necessary  before  action  against  ball. 

GdS.  Duty  of  staerifT  on  sucb   executions. 

599.  r><*fen«^s  In  action   against  ball. 

600.  Relief  of  ball  where  principal  is  Imprisoned  on  criminal  charge. 

601.  Ball  exonerated  by  death,  etc. 

I  591.    l^lien  defendant  may  be  ainvreadered. 

Except  in  an  action  to  recover  a  chattel,  the  bail  may  surrender 
the  defendant  in  their  own  exoneration,  or  the  defendant  may 
surrender  himself  in  exoneration  of  the  bail,  before  the  expira- 
tion of  tho  time  to  answer,  in  an  action  against  them.  The  sur- 
render must  bo  made  to  the  sheriff  of  the  county,  where  the  de^ 
fendant  was  arrested. 

Oo^  Proc.,  i  188,  tint  and  last  clauses,  am'd. 

}  902.  HoiiT  Morrender  to  be  made}  exoneration  of  ball 
thereapoa. 

Where  the  bail  surrender  the  defendant,  the  surrender  must  be 
made  in  the  following  manner: 

1-  They  must  take  the  defendant  to  tho  sheriff,  and  require  him, 
in  writingr,  to  take  the  defendant  into  his  custody. 

2.  A  rertified  copy  of  the  undertaking  of  the  hail  must  ^e  de- 
llrered  to  the  sheriff,  who  must  detain  the  defendant  in  his  cus- 
tody thereupon,  as  upon  the  original  mandate,  and  must,  by  a 
certificate  in  writing,  acknowledge  the  surrender.  Upon  the  ap- 
plication of  the  l>ail,  made  upon  notice  to  the  plaintiff's  attorney, 
and  upon  production  of  the  sheriff's  certificate  nid  a  copy  of  tlie 
andertaking,  a  judge  of  the  court,  or  the  county  judge  of  the 
cotinty  where  the  action  is  triable,  may  make  an  order,  directing 
that  the  bail  be  exonerated.  On  filing  the  order  and  the  papers 
nsted  on  the  application  therefor,  the  bail  are  exonerated  ac- 
cordingly. 

Id.,    part    of    S    188,    am'd. 

{  693.     [Am*d,  1877.]      Ball  may  arrent  defendant. 

For  the  purpose  of  surrendering  the  defendant,  the  bail,  at  any 
place  or  at  any  time  before  they  are  finally  charged,  may  tliem- 
i»*»lve«  arrest  him,  or,  by  a  written  authority,  indorpod  on  a  cer- 
tified copy  of  the  undertaking,  may  empower  another  person  to 
do  so^  and  one  or  more  of  the  bail  may  thus  arrest  and  surrender 
the  defendant,  although  the  others  do  not  join  with  him  or  them, 
for  that  purpose. 

U.,  I  180,  UD'd. 

)  804.    Volantar^  aarvender;   exoneration   of  ball  tbere- 


Where  the  defendant  surrenders  himself  in  exoneration  of  his 
bait  he  must  present  himself  to  the  sheriff,  and  require  the  sheriff. 
in  writing,  to  take  him  into  custody,  in  exoneration  of  his  bail. 
The  sheriff  mnst  detain  him  accordingly,  as  prescribed  in  sub- 
diTisloii  second  of  section  592  of  this  act;  and,  if  requested  by  tM 
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bail,  at  any  time  after  the  surrender,  the  sheriff  must,  by  a  cer- 
tificate in  writing,  acknowledge  the  surrender.  An  order  for  ex- 
oneration of  the  bail  may  be  procured,  as  prescribed  in  aection 
592  of  this  act. 

S  595.  Rifflits,  etc.,  of  alierlir  wlio  is  liable  for  bail. 

Where  the  sheriff  is  liable  as  bail,  he  has  all  the  rights  and 
privileges,  and  is  subject  to  all  the  duties  and  liabilities  of  bail; 
and  bail  given  by  him,  in  order  to  discharge  himself  ft'omi  lia- 
bility, must  be  regarded  as  the  bail  of  the  defendant  in  the  aci 
tion.  But  this  section  does  not  apply  to  an  action  to  recover  a 
chatto);  or  to  a  case  where  a  defence  arises  to  an  action  against 
the  bail,  in  conseque'nce  of  an  act  or  omission  of  the  sheriff. 

f  596.  Bail)  Iko^ir  proceeded  avalnnt. 

In  case  of  failure  to  comply  with  the  undertaking,  the  bail  may 
be  proceeded  against  by  action,  and  not  otherwise. 
Co.  Proc.,  1 190. 

S  597.  Certain  executions  necessarr  before  action 
asainait  bail. 

An  action  may  be  brought,  as  prescribed  in  the  last  section,  in 
a  case  where  the  order  of  arrest  could  be  granted  only  by  the 
court,  at  any  time  after  the  bail  have  failed  to  comply  with  their 
undertaking.  Where  the  undertaking  was  given  in  an  action  to 
recover  a  chattel,  an  action  may  be  brought  thereupon,  at  any 
time  after  the  return,  wholly  or  partly  unsatisfied,  of  an  execution 
for  the  delivery  of  the  possession  of  the  chattel,  with  respect  to 
which  the  order  of  arrest  was  granted.  In  any  other  case,  an  ac- 
tion cannot  be  brought,  as  prescribed  in  the  last  section,  until 
the  following  requisites  have  been  complied  with: 

1.  An  execution,  against  the  property  of  the  defendant,  must 
have  been  issued  to  the  sheriff  of  the  county  in  which  he  was 
arrested,  and  returned  by  that  sheriff,  wholly  or  partly  un- 
satisfied. 

2.  An  execution,  against  the  person  of  the  defendant,  must 
have  been  issued  to  the  same  sheriff,  and  by  him  returned,  not 
less  than  fifteen  days  after  its  receipt,  to  the  effect  that  the  de- 
fendant oould  not  be  found  within  his  county. 

2  B.  S.  3S3. 1 31  (2  Edm.  897).  am'd. 

f  59H.  Haty  of  nhertlT  on  sncb  executions. 

The  sheriff  must  diligently  endeavor  to  enforce  an  execution 
issued  and  delivered  to  him,  as  prescribed  in  the  last  section,  not- 
withstanding any  direction  he  may  receive  from  the  plaintiff,  or 
his  attorney. 
Id.,  1 33. 

I  509.  Defences  in  action  airainst  bail. 

In  an  action  against  bail,  it  is  a  defence,  that  an  execution, 
against  the  property,  or  against  the  i^erson,  of  the  defendant  in 
the  original  action,  was  not  issued,  as  prescribed  in  section  ATe 
hundred  and  ninety-seven  of  this  act;  or  that  it  was  not  issued  in 
sufficient  time  to  enable  the  sheriff  to  enforce  it;  or  that  a  direc- 
tion was  given,  or  other  fraudulent  or  collusive  means  were  Ufled» 
by  the  plaintiff  or  his  attorney,  to  prevent  the  service  th^TQQf* 
Id.,188,  sm'd. 
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I  600.  Relief  of  ball  where  principal  Is  Imprisoned  on 
eriniLlnal   el&arse. 

If  the  defendant  in  the  original  action,  after  his  discharge  apon 
bail,  is  imprisoned,  either  within  or  without  the  State,  upon  a 
criminal  charge,  or  a  conviction  of  a  criminal  offence,  the  court, 
in  which  an  action  against  the  bail  is  pending,  may,  before  the 
expiration  of  the  time  to  answer,  and  upon  notice  to  the  adverse 
party,  make  such  an  order  for  the  relief  of  the  bail,  as  justice  re- 
quires. 
L.  IMS^  eh.  231. 1  4  (4  Edm.  554).  snbstlttite  for  Co.  Proc..  1 191 

i  601.  B«ll  exonerated  by  death,  etc. 

Except  in  an  action  to  recover  a  chattel,  the  bail  must  be  ex- 
onerated where  either  of  the  following  events  occurs,  before  the 
expiration  of  the  time  to  answer  in  an  action  against  them: 

1.  The  death  of  the  origrinal  defendant. 

2.  His  legal  discharge  from  the  obligation  to  render  himself 
amenable  to  the  process,  direction,  or  proceedings,  with  respect 
to  which  the  undertaking  of  the  bail  was  made. 

3.  His  surrender  to  the  sheriff  of  the  county  where  he  was 
arrested,  as  prescribed  in  this  article. 

Where  either  event  occurs,  after  the  commencement  of  the  ae- 
tion  against  the  bail,  the  court  may,  in  its  discretion,  impose  the 
payment  of  the  plaintiff's  costs  and  expenses,  incurred  after  the 
return  of  the  execution  against  the  person,  as  a  condition  of 
allowing  the  exoneration.  And  the  court  may,  by  an  order,  made 
upon  notice  to  the  adverse  party,  grant  such  further  time  as 
it  deems  jnst,  after  answer,  for  the  surrender  of  the  original  de- 
fendant. In  that  case,  his  surrender,  within  the  time  so  granted, 
ht«  the  same  effect,  as  if  it  had  been  made  befbre  answer, 
acbitltiite  for  2  B.  8.  aSGk  H 16  and  84.  and  Co.  Pnxs.,  f  191. 
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TITLE  II. 
Injiuictiozi. 

Article  1.  Cases  where  an  inJonctioD  may  be  granted;  granting  and  Mrrlctt  ci 
an  injunction  order. 
2.  Security. 
8.  Vacating  or  modifying  an  injunction  order. 

ARTICLES   FIRST. 

Cciaes  where  an  injunction  may  be  granted;  granting  and  service 
of  an  injunction  order. 

Sec.  002.  Writ  of  injunction  abolisbed,  and  order  substitated. 

603.  Injunction,  when  the  right  thereto  depends  upon  the  nature  of  tta* 

action. 

604.  Id.:  when  the  right  thereto  depends  upon  extrinsic  facts. 

605.  Restrletiuns  upon  Injuuction  to  restrain  State  officers. 

606.  By  whom  Injunction  granted  in  other  cases. 

607.  Proof  necessary  to  procure  Injunction. 

608.  At  what  time  the  order  moy  be  granted. 

600.  When  notice  required  or  not  required.      Injanctlon  pending  an  ap- 

plication. 
610.  Onler  must  recite  grounds;  service  of  order. 

S  6<HB.  MTrlt  of  Injiinctlon  abolliilied,  and  order  awliBtl- 
tvted. 

The  writ  of  injunction  has  been  abolished.  A  temporary  in- 
junction may  be  granted  by  order,  as  prescrioed  in  this  article. 

Tart  of  Co.  rroc,  S  218,  am'd. 

S  603.  Injiinetlony  -wlien  the  rlfflut  thereto  depends  npon 
the  nature  of  the  action. 

Where  it  appears,  from  the  complaint,  that  the  plaintiff  de- 
mands and  is  entitled  to  a  judgment  against  the  defendant, 
restraining  the  commission  or  continuance  of  an  act,  the  commis- 
sion or  continuance  of  which,  during  the  pendency  of  the  action, 
would  produce  injury  to  the  plaintiff,  an  injuuction  order  may  be 
granted  to  restrain  it.  The  case,  provided  for  in  this  section,  is 
described  in  this  act,  as  a  case,  where  the  right  to  an  injunction 
depends  upon  the  nature  of  the  action. 

Co.    Proc,    {  210,    first   clause,    am'd. 

i  004.  [Am*d,  1H77.]  Id.|  when  the  rivht  thereto  depends 
npon   extrinsic   facts. 

In  either  of  the  following  cases,  an  injunction  order  may  also  be 
granted  in  an  action: 

1.  Where  it  appears,  by  affidavit,  that  the  defendant,  during 
the  pendency  of  the  action,  is  doing,  or  procuring,  or  suffering  to 
be  done,  or  threatens,  or  is  about  to  do,  or  to  procure,  or  suffer 
to  be  done,  an  act,  in  violation  of  the  plaintiff's  rights,  respecting 
the  subject  of  the  action,  and  tending  to  render  the  judgment  in* 
effectual,  an  injunction  order  may  be  granted  to  restrain  him 
therefrom. 

2.  Where  it  appears,  by  affidavit,  that  the  defendant,  during 
the  pendency  of  the  action,  threatens,  or  is  about  to  remove,  or 
to  dispose  of  his  property,  with  intent  to  defraud  the  plaintiff,  an 
injunction  order  may  be  granted,  to  restrain  the  removal  or  dis- 
position. 

Substituted  for  the  remainder  of  Co.  Proc.,  |  219. 
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§  Wfft.  [Am'd,  189S.]  Keatrletiona  upon  Injimctlon  to 
r««trmiB  State  oWcers. 

Where  a  duty  is  imposed  by  statute  upon  a  State  officer,  or 
board  of  State  officers,  an  injunction  order  to  restrain  him  or 
them,  or  a  person  employed  by  him  or  them,  from  the  perform- 
ance of  that  duty,  or  to  prevent  tlie  execution  of  the  statute, 
shall  not  be  granted,  except  by  the  supreme  court,  at  a  term 
thereof,  sitting  in  the  department  in  which  the  officer  or  board  is 
located,  or  the  duty  is  required  to  be  performed;  and  upon  notice 
of  the  application  therefor  to  the  officer,  board,  or  other  person  to 
be  restrained. 

f  «0«.  By  ^rrhom  Injnnetloii  grranted  In  other  cases* 

Except  where  it  is  otherwise  specially  prescribed  by  law,  an 
mjunction  order  may  be  granted  by  the  court  in  which  the  action 
Is  brought,  or  by  a  judge  thereof,  or  by  any  county  judge;  and 
where  it  i»  granted  by  a  judge,  it  may  be  enforced  as  the  order 
of  the  court. 

Cow  Pioc.,  part  of  {  218.    Sec  Sf  1787,  1802,  1800. 

i  €tyf*  [Aa&'dy  187T-J  Proof  necessary  to  procure  In- 
Jnnctioa* 

The  order  may  be  granted,  where  it  appears  to  the  court  or 
judge,  by  the  affidavit  rf  the  plaintiff,  or  any  other  person,  that 
sufSeient  grounds  exist  therefor. 

Id.,  part  of  '  220k  amM. 

9  flOS.  [Am'd,  18TT.]  At  tvhat  time  the  order  may  be 
sranteA. 

The  order  may  be  granted  to  accompany  the  summons,  or  at 
any  time  after  the  commencement  of  tne  action  and  before  final 
judgment. 

U.,  mnaiiidcr  of  i  220. 

I  60A.  liVlftcn  notice  required  or  not  re«nired.  Injnno* 
tion  pcadinir  an  applieation. 

The  order  may  be  granted,  upon  or  without  notice,  in  the  dis- 
CTPtion  of  the  court  ov  judge,  unless  the  defendant  has  an8wet^ed; 
us  which  case.  It  can  be  granted  only  upon  notice,  or  an  order  to 
show  cause.  Where  an  application  for  an  injunction  is  made 
upon  notice,  or  nn  order  to  show  cause,  either  before  or  after 
answer,  the  court  or  judge  may  enjoin  the  defendant,  until  the 
hearing  and  decision  of  the  applioation. 

Id^  iS  221  and  223,  consoUdftted. 

I  OlO.    Order  n&nnt  recite  fpronnds)  service  of  order. 

The  injunction  order  must  briefly  recite  the  grounds  for  the  in- 
junction. Where  it  is  granted  by  the  court,  it  must  be  served  by 
deiiTerinsr  a  certified  copy  thereof:  where  it  is  granted  by  a  judge^ 
it  mont  be  served  by  showing  the  o.  iginal  order,  and  delivering  a 
copy  thereof.  Service  of  the  order,  upon  a  corporation,  may  be 
OMde  aa  prescribed  in  this  act,  for  making  personal  service  of  a 
immmocs  upon  a  corporation.  Copies  of  the  papers,  upon  which 
the  order  was  granted,  most  be  delivered  with  the  copy  of  the 
order. 
As  to  oerrlco  oo  cwporstlons,  tee  anf*'.  f|  431  and  432.    Se«  also  Bole*  4,  IS. 
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ARTICLJQ  SKCOND. 

Stcvrity, 

Sec.  611.  Secarlty,  on  Btaying  proceedings  in  ao  ftctkm,  before  trUL 
612.  Id.;  After  trial,  and  before  judgment. 
618.  Id.;    alter  judgment. 

614.  Monej  depoaited   may  be  paid  orer. 

615.  Unuei taking   to   be   cancelled    tbcreupon. 

616.  ^liecurity     on    staying    proceedlnga    after    verdict.    In  eJectmMlt  ot 

dower. 

617.  Id.;   damage!  to  Include  waste. 

618.  Deposit   may   be  dispensed   witb. 

619.  Undertaking  and  deposit;  wben  dispensed  with. 

620.  Seouilty  In  otber  cases. 

621.  Special  cases  excepted. 

622.  {Kei)eali'u.j 

628.  Damages;  how  escei-talned. 

624.  Dcmages  ountalned    by  a    third  perwMi. 

628.  Action    on    the    undertaking. 

§  611.  Seonrity»  on  litayiiiff  proceedlnffs  In  an  nctiOMp 
before    trinl. 

An  iuJMnctiou  order  shall  uot  be  granted,  to  stay  the  trial  of  an 
action,  iu  which  the  euiu plaint  demands  judgment  Xor  a  sum  of 
money  only,  ufUn-  issue  has  been  joined  therein,  unless  the  party 
applying  therefor  gives  an  undertaking  to  the  party  enjoined* 
with  8uttici«*nt  Kuretiis,  to  the  effect,  that  he  will  pay  to  the  party 
enjoined,  or  his  rcitrescntative,  all  damages  and  costs,  which  may 
be  rocovered  by  him  iu  the  action  stayed  by  the  injunction,  not 
exceeding  n  sum,  specified  in  the  undertaking;  and,  also,  all  dam- 
ages and  costs  (hnt  may  be  awarded  to  him,  in  the  action  in 
which  the  injunction  order  is  granted. 

2  R.   S.   188.  5  139  (2  Edm.  196). 

I   012.     III.)  after   trial,   nmd    before   Jndffment. 

An  injunction  order  shall  not  be  granted,  to  stay  proceedings 
in  an  action  specified  in  the  last  section,  after  verdict,  report,  or 
decision,  and  b(>fore  final  judgment  tliereu|x>n.  unless  a  sum  of 
money,  sutficient  to  cover  the  sum  award»Hl  l)y  the  verdict,  report, 
or  decision,  and  the  costs  of  the  action,  is  first  paid^  by  the  party 
applying  for  the  injunction  into  the  court,  in  which  his  action  ia 
commeuct^.  or  an  undertaking  for  the  payment  thereof,  witb  in* 
terest,  is  given,  as  prescribed  in  this  article. 
Id.,  i  140,  sni'd. 

S  613.    [Am'd,  1877.]      Id.i  after  Jadament. 

An  injunction  order  shall  nol  be  grnnte<1,  to  stay  proceedings 
upon  a  judgment  for  a  sum  of  money,  unless  tho  following  requi- 
sites are  complied  with,  by  the  party  applying  therefor: 

1.  The  full  amount  of  the  judgment,  including  Interest  and 
costs,  must  bo  paid  by  him.  into  the  court  In  which  his  action  Is 
commenced:  or  nn  undertaking  In  lieu  thereof  must  be  giTea,  as 
prescribed  in  this  article. 

2.  He  must  also  give  an  undertaking,  with  suffieient  sureties,  to 
pay  to  the  party  enjoined,  all  damages  and  costs,  which  may  bo 
awarded  to  him  by  the  court,  in  the  action  in  which  the  injunction 
order  Is  granted;  not  exceeding  a  sum,  specified  in  the  under- 
taking. 

Id.,  f  HI. 
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I  614.  Money  deposited  nay  be  paid  over. 

Money  paid  into  court,  as  prescribed  in  the  last  two  sections 
may  be  paid  over,  by  the  direction  of  tlie  court,  to  the  party 
whose  proceedings  are  stayed,  upon  his  giving  an  undertaking  to 
tbe  people  of  the  State,  with  sutticient  sureties,  in  a  sum  fixed  by 
the  court,  to  pay  the  money  and  interest,  or  any  part  thereof,  as 
directed  in  the  order  or  judgment  of  the  court. 
2  B.  8.  188  (2  Bdm.  198),  |  142,  am'd. 

S  GIS.   UndertslLlikir  to  he  cuncelled  thereopou. 

Where  money  so  paid  into  court  has  been  paid  over  to  the  party 
who8^  proceedmgH  are  stayed,  if  the  final  decision  of  the  action, 
in  which  the  iiijunctiou  order  is  jn'unte<l,  is  against  the  party 
obtaining  it,  the  court  must  give  such  directions,  as  Justice  re- 
quires, with  resi)ect  to  cancelling  the  undertaking  given  by  the 
•uccessful  party;  making  perpetual  the  injunction  staying  collec- 
-lion  of  the  judgment;  and  requiring  the  judgment  to  be  dis- 
charged of  record. 

u^  i  14a. 

f  UIO.  SeearltT  on  utayins  proeeedinffs  after  verdlot,  in 
ejeetasent  or  dovrer. 

An  iDJanction  order  shall  not  be  granted,  to  atay  proceedings  in 
an  action  of  ejectment,  or  for  dower,  after  verdict,  report,  or  deci- 
sioa.  unless  the  party  applying  therefor  gives  an  undertaking, 
with  sufficient  sureties,  to  pay  to  the  party  enjoined,  or  his  repre- 
sentative, all  damages  and  costs,  not  exceeding  a  sum  specified  In 
the  undertaking,  which  may  be  awarded  to  him,  in  the  action 
wherein  the  injunction  was  granted. 

U^  i  IHp   am'd. 

]  «1T.  Id.}  dananseB  to  Include  waste. 

Wh?re  an  undertaking  is  given,  as  prescribed  in  the  last  sec- 
tion, the  damages  to  be  paid,  upon  the  vacating  of  the  injunction 
order,  or  the  decision  of  the  action  against  the  party  obtaining  it, 
mclnde,  not  only  the  reasonable  rents  and  profits  of  the  real  prop- 
erty, recovered  by  the  verdict,  report,  or  decision,  but  all  waste 
CMnmitted  upon  the  property,  after  the  granting  of  tbe  injunction. 

id.,  i  145.    See  9  828,  poflt. 

f  918.  Depoalt  auiy  be  dflspeniied  witli. 

In  a  case  where  money  is  required  by  the  foregoing  sections 
of  this  article,  to  be  paid  into  court,  the  court  or  judge  may  dis- 
pense with  the  payment,  ahd  may  require  the  party  to  give,  in 
Ben  thereof,  an  undertaking,  with  two  or  more  sureties,  to  pay 
tbe  sum  specified,  with  interest,  as  directed  by  the  court.  If  an 
DodertatEins  is  required,  in  addition  to  the  de.posit.  both  under- 
tii kings  may  be  contained  in  the  same  instrument,  at  the  election 
of  the  party  applying  for  the  injunction. 

Id..  I  146,  am*d. 

9  «19.'  Vnderialciuc  and  deposit i  'vrhen  dispensed  -with. 

The  foregoing  s<»ctionfi  of  this  nrticle  do  not  apply  lt>  a  case. 
where  an  injunction  order  is  applied  for,  to  stay  proceedings  in 
another  action,  on  the  ground  th nt  a  judgment,  verdict,  report,  or 
decision  therein  was  obtained  by  actual  fraud.  In  that  case,  the 
court  or  judge  granting  the  injunction  order  may  dispense  with 
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the  deposit  of  money,  or  the  execution  of  an  undertaking,  except 
as  prescribed  in  the  next  section. 

2  H.  8.  188  {2  Edm.  196).  f  147,  am'd. 

{  620.  [Am*d,  1H77.]     Security  flu  other  cases. 

Where  spLH.*iai  provision  is  not  otherwise  made  by  law  for  the 
Beeurity  to  bo  jriven  upon  an  injunction  order,  the  party  applying 
therefor  must  give  an  undertaking,  executed  by  him,  or  by  one  or 
more  sureties,  as  the  court  or  judge  directs,  to  the  effect  that 
the  plaintiflf  will  pay  to  the  party  enjoined,  such  damages,  not  ex- 
ceeding a  sum,  specified  in  the  undertaking,  as  he  may  sustain  by 
reason  of  the  injunction,  if  the  court  finally  decides  that  the 
plaintiff  was  not  entitled  thereto. 
Co.  Proc.,  the  flrat  sentence  of  1 2^. 

§  021.  Special  cases  excepted. 

The  foregoing  provisions  of  this  article  do  not  affect  any 
special  statutory  provision,  whereby  security  upon  graJitLng'  an 
injunction  order  may  be  dispensed  with,  in  a  particular  case,  or 
the  security  to  be  given  in  a  particular  case  is  otherwise  regulated. 

f  022.   [Repealed,  1877.] 

I  623.  [Am'd,  1877.]     Damages,  ho-vr  ascertained. 

The  damages,  sustained  by  reason  of  an  injunction,  may  be 
ascertained  and  detenuined  by  the  court,  or  by  a  referee,  ap- 
pointed by  the  court,  or  by  a  writ  of  Inquiry,  or  otherwise,  as  the 
court  shall  direct;  and  the  decision  of  the  court  thereupon,  or  an 
order  confinuiiig  the  report  of  the  referee,  is  conclusive,  as  to  the 
amount  of  those  damages,  upon  all  the  persons  who  have  exe- 
cuted the  undertaking,  unless  it  is  reversed  upon  appeal.  The 
court  may,  in  its  discretion,  direct  that  the  sureties  have  police  of 
the  hearing,  or  of  an  appeal,  and  may  prescribe  the  time  and 
manner  of  giving  them  notice. 
Ck>.  Proo..  last  Mtitences  of  U  332  and  224,  and  part  of  1 145, 2  R.  S.  190. 

I  024.  Damages  sustained  by  a  third  person. 

Where  the  defendant  enjoined  was  an  ofiicer  of  a  corporation, 
or  joint-stock  association,  or  a  bailee,  a^ent,  trustee,  or  otlier 
representative  of  another,  and  the  damages,  sustained  by  him, 
are  less  than  the  sum  specified  in  the  undertaking,  the  court  or 
the  referee  may  also  separately  ascertain  and  determiae  the  dam- 
ages sustained,  by  reason  of  the  injunction,  by  the  corporation, 
association,  or  person,  whom  the  defendant  represents,  to  an 
amount  not  exceeding  the  surplus  of  the  sum  specified  in  the  un- 
dertaking; and  those  damages  may  be  recovered  in  a  separate  ac- 
tion, brought  as  prescribed  in  the  next  section. 

S  025.  Action  on  the  nndertaklnir* 

Where  the  damages  have  been  ascertained  by  the  decision  of 
the  court,  or  the  confirmation  of  a  referee's  report,  as  prescribed 
in  the  last  two  sections,  any  person,  entitled  to  the  benefit  of  an 
undertaking,  executed  pursuant  to  the  provisions  of  this  tiUe, 
may  bring  an  action  thereon,  without  further  leave  of  the  court. 
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ARTICI^B   THIRD. 

Varating  or  modifying  an  vnjunciion  order^ 

See.  62S.  Application  to  vacate  or  modify,  witbont  notice. 
€S7.  Id.;    opon    notice. 

638.  Wben   prior  motion  not  to  prejtidlce  aubscqaent  appllcatten. 
d89.  New  undertaking  may  be  I'equlred. 
690.  Verlfled  anawcr  to  bare  tbe  effect  onlj  of  an  affidavit. 
6:31-6^.   Likepejkicu.j 

{  ese.  [Am*d,  1895.3  Application  to  vacate  or  modify, 
vrltlioiit  notice. 

Where  the  injiuiction  order  was  granted  without  notice,  the 
party  enjoined  may  apply,  upon  the  papers  uih>u  which  it  was 
granted,  for  an  oider  vacating  or  modifying  the  injunction 
order.  Such  an  application  may  be  made,  without  notice,  to  the 
jndire  or  justice  who  granted  the  order,  or  who  held  the  term  of 
the  court  where  it  was  granted;  or  to  a  term  of  the  appellate 
djTxsion  of  the  supreme  court.  It  cannot  be  made  without 
notice,  to  anj-  other  judge,  justice  or  term,  unless  the  applicant 
prodneefi  proof,  by  affidavit,  that,  by  reason  of  the  absence  or 
other  disability  of  the  judge  or  justice  who  granted  the  order, 
the  application  cannot  be  made  to  him;  and  that  the  applicant 
wiU  be  exposed  to  great  injury,  by  the  delay  required  for  an 
application  upon  notice.  The  affidavit  must  be  filed  with  the 
rlerk;  and  a  copy  thereof,  and  of  the  order  vacating  or  modifying 
the  injunction  order,  must  be  served  upon  the  plaintiff's  attorney, 
before  that  order  takes  effect. 

L.   1886,    eh.   946. 

|«27.  [Ani*d,  1879.]    Id.;  upon  notice. 

Where  the  injunction  order  was  granted  without  notice,  or 
where  it  was  granted  upon  notice,  with  leave  to  apply  to  vacate 
or  modify  it,  the  party  enjoined  may  apply,  upon  notice,  to  the 
juage  who  granted  It,  or  to  the  court,  at  a  term  where  a  con- 
1e«ted  motion  in  the  action  may  be  heard,  for  an  order,  vacating 
or  modifying  the  injunction  order.  Such  an  application  rjay  be 
founded  upon  the  pap<T8  upon  which  the  injunction  was  granted; 
or  upon  proof,  by  affidavit,  on  the  part  of  the  defendant;  or 
both.  Where  it  is  founded  upon  proof  on  the  part  of  the  de- 
fendant, it  may  be  opposed  by  new  pr  >of,  by  affidavit,  on  the 
part  of  the  plaintiff,  tenoing  to  sustain  the  injunction. 

Ox  PMe.«  M  228  and  226,  am*d.   See  8  680,  post. 

(  €28.  lichen  prior  motion  not  to  prejddlce  Mubseqnent 
applfention. 

The  granting  or  denial  of  an  application,  made  as  prescribed 
m  the  last  section,  founded  only  upon  the  papers  upon  which 
the  injunction  order  was  granted,  does  not  prejudice  a  subse- 
quent application,  seasonably  made,  founded  upon  prcoi,  by 
affidavit,  on  the  part  of  the  defendant.  And  the  granting  or 
denial  of  either  application  does  not  prejudice  a  subsequent 
application,  seasonably  made,  founded  upon  the  failure  of  a 
complaint,  which  had  not  been  made  at  the  time  of  the  former 
application,  to  set  forth  a  cause  of  action,  sufficient  to  entitle 
the  iriaintifF  to  the  injunction  order,  upon  one  or  more  grounds, 
rcdted  therein. 

•     l^^ 
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5  028.  [Am*d»  1S83  and  1884.]  New  vmdertaklnar  mar  be 
required. 

Upon  the  lieariDg  of  an  application,  upon  notice,  to  vacate 
or  modify  an  injunction  order,  the  court  or  judge  moy  require 
a  new  undertaking,  in  the  same  or  in  a  different  sum,  to  be 
given  by  the  plaintiff,  with  the  like  sureties,  and  to  the  like 
effect,  as  upon  granting  an  original  order.  The  persons  executing 
the  new  undertaking  become  liable  thereon,  as  if  they  had 
executed  it  upon  the  granting  of  the  original  order.  The  per- 
sons who  executed  the  original  undertaking  remain  liable 
thereon,  until  tho  new  undertaking  is  given  and  approved,  and 
no  longer.  Upon  such  hearing  the  court  or  Judge  may  where 
the  alleged  wrong  or  injury  is  not  irreparable  and  is  capable 
of  being  adequately  compensatefl  for  in  money,  vacate  the 
injunction  order  upon  the  defendant's  executing  an  undertaking 
in  such  form  and  amount  and  with  such  sureties  as  the  court 
or  judge  shall  direct,  conditioned  to  indemnify  the  plaintiff 
against  any  loss  sustained  by  reason  of  vacating  such  injunction 
order. 

L.   1884.   ch.   401. 

I  680.  Verified  anaiwer  to  have  the  effect  onlr  of  an  «1ll- 
davit. 

Upon  the  hearing  of  a  contested  application  for  an  injunction 
order,  or  to  vacate  or  modify  such  an  order,  a  verified  answer 
has  the  effect  only  of  an  affidavit. 

f  «81.  [Repealed,  1877. J 

I  682.  [Repealed,   1877.] 

f  ess.  [Repealed,   1877.] 

I  «S4.  [Repealed,  1877.] 
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TITLE  III. 

Attachment  of  property. 

Article  1.  Caws  vh«re  a  warrant  of  attccbment   may  be  granted;  aud  pto^ 
ceediogs  upon  granting  tbe  same. 

2.  Bxecntlng  the  warrant,    pending    the   action. 

3.  Vacating  or  modifying  tbe  warrant;  discharging  the  attachment. 

4.  Begalatfons  where    theie   are   two   or    more   warrants   against  the 

■ame  defendant. 
ft.  Proee«dlitg8    after  Judgment;    right   of   partloH   and    duties   of    the 
sheriff,  after  tbe  warrant  is  vacated  or  annullod,  or  the  attach- 
ment discharged. 

ARTlClilB  FIRST. 

Oa«w  where  a  warrant  of  attachment  may  be  granted;  and  pro- 
ceedinga  upon  granting  tiic  tame. 

See.  695.  In  what  actions. 

698.  What  mast  he  slM>wn  to  procare  the  warrant. 

687.  Warrant  in  action  against  public  officer,  etc.,  for  peculation. 

688.  When  and  by  whom  the  warrant  may  be  granted. 
639.  AlBdSTlU  to  be  filed. 

«40.  ss««arity   on    obtaining  warrant. 

641.  Contents  of  warrant;  to  whom  directed. 

•42.  Validity  of  ondertafcing. 

I  «ai».  [Am'd,  1895.]    In  ivhat  actions. 

A  warraat  of  attachment  against  the  property  of  one  or  more 
defendants  in  an  action,  may  be  granted  upon  the  application 
of  the  plaintiff,  as  specified  in  the  next  sf^ction,  where  the 
action  is  to  recover  a  sum  of  money  only,  as  damages  for  one 
or  mere  of  the  following  causes: 

1.  Breach  of  contract,  express  or  implied,  other  than  a  contract 
to  m^rry. 

2-  Wrongful  conversion  of  personal  property. 

3.  An  injury  to  person  or  property,  in  consequence  of  negli- 
Cenee,  fraud  or  other  w^rongful  act. 

li.  1865,  ch.  67& 

f  9Se.  [Am*d,  1896,  1899.]  Wbat  must  be  ah  own  to  proonir^ 
tke  ^prarmnt. 

To  entitle  the  plaintiff  to  such  a  warrant,  he  must  show,  by 
aifidaTit,  to  the  satisfaction  of  the  judge  granting  the  ^am«,  ai 
follows: 

1.  That  one  of  the  causes  of  action  specified  in  the  last  sec- 
tion exists  against  the  defendant.  If  the  action  is  to  recover 
damairea  for  breach  of  contract,  the  affidavit  must  show  that  the 
r'f'nt^*  is  entitled  to  recover  a  sum  stated  therein,  over  and 
above  all  counterclaims  known  to  him. 

2l  That  the  defendant  is  either  a  foreign  corporation  or  not  a 
resident  of  the  state;  or,  if  he  is  a  natural  person  and  a  resident 
of  the  state,  that  he  has  departed  therefrom,  with  iptent  to  de- 
fend his  creditors,  or  to  avoid  the  sorvife  of  a  summons,  or 
keeps  himself  concealed  therein  with  the  liko  intent:  or,  if  the 
defendant  is  a  natural  person  or  a  domestic  corporation,  that  1m» 
or  it  has  rewjved,  or  is  about  to  remove,  property  from  the  state 
with  intent  to  defraud  his  or  its  creditors;  or  has  assigned,  dia- 
IKMed  of,  or  secreted,  or  is  about  to  assign,  dispose  of  or  secrete 
property  with  the  like  intent;  or  where,  for  the  purpose  of  pro- 
cnrin^  credit,  or  the  extension  of  credit,  the  defendant  has  made 
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a  false  statement  in  writing,  under  his  own  hand  or  siijnatnre,  or 
ander  the  hand  or  signature  of  a  duly  authorized  agent,  made 
with  his  knowledge  and  acquiescence  a»  to  his  financial  respon- 
sibility or  standing:  or,  where  the  defendant,  being  an  adult  and 
a  resident  of  the  state,  has  been  continuously  without  the  state 
of  New  York  for  more  than  six  months  next  before  the  granting 
of  the  order  of  publication  of  the  summons  agninst  him,  and  has 
not  made  a  designation  of  a  person  upon  whom  to  serve  a  sum- 
mons in  his  behalf,  as  prescribed  in  section  four  hundred  and 
thirty  of  this  act;  or  a  designation  so  made  no  longer  remains  in 
force:  or  service  upon  the  person  so  designated  cannot  be  made 
within  the  state,  after  diligent  effort 
L.  ISK,  cb.  519 ;  L.  1889.  ch.  M.  In  effect  Hay  '.^  18S0.  , 

I  037.  [AmM,  1894.]  "WArrant  tn  action  sarainst  p«1»Ilo 
officer,  etc.,  for  peculation. 

A  warrant  of  attachment,  against  the  property  of  one  or  more 
defendants  in  an  action,  may  also  be  granted,  upon  the  applica- 
tion of  the  plaintiff,  where  the  complaint  demands  judgment  for 
a  sum  of  money  onlj';  and  it  appears,  by  affidavit,  that  the 
action  is  brought  to  recover  money,  funds,  credits,  or  other 
property,  held  or  owned  by  the  State,  or  held  or  owned,  officially 
or  otherwise,  for  or  in  behalf  of  a  public  goTernmental  interest, 
by  a  municipal  or  other  public  corporation,  board,  officer,  cus- 
todian, agency,  or  agent,  of  the  State,  or  of  a  city,  county, 
town,  village,  or  other  division,  subdivifiion,  department,  or 
portion  of  the  State,  which  the  defendant  has,  without  right, 
obtained,  received,  converted,  or  disposed  of;  or  in  the  obtaininyr, 
reception,  xmyment,  conversion,  or  disT>osition  of  which,  without 
right,  he  has  aided  or  abette<l;  or  to  recover  damages  for  00 
obtaining,  receiving,  paying,  converting,  or  disposing  of  the 
same:  or  the  aiding  or  al)etting  thereof;  or  in  an  action  in 
favor  of  a  private  person  or  corporation,  brought  to  recover 
damages  for  an  injury  to  personal  proi^erty  where  the  liability 
arose,  in  whole  or  in  part,  in  consetiuence  of  the  false  atiite- 
ments  oC  the  defendant  as  to  his  responsilnlity  or  credit.  In 
writing,  under  the  hand  or  signature  of  the  defendant  or  his 
authorized  agent,  made  with  his  knowledge  and  acquie8c<'uce. 
In  order  to  entitle  the  plaintiff  to  a  warrant  of  attachment,  in 
the  onse  specified  in  this  section,  he  must  show,  by  affidavit, 
to  the  wit isf action  of  the  judge  granting  it,  that  a  sufficient 
cause  of  action  exists  against  the  defendant  for  a  sum  elated 
in  the  affidavit. 
L.   1894.   ct.  736. 

(  G8H.  [Am'd,  1877.]  IVhen  and  by  whom  the  wnrrmat 
may   be  granted. 

The  warrant  may  be  granted  by  a  judge  of  the  court,  or  by 
any  county  judge,  to  accompany  the  summons,  or  at  any  time 
after  the  commencement  of  the  action,  and  before  final  judg- 
ment therein.  Personal  service  of  the  summons  must  be 
made  upon  the  defendant,  against  whose  property  the  warrant 
is  granted,  within  thirty  days  after  the  granting  thereof: 
or  else,  before  the  expiration  of  the  same  time,  service  of 
the  summons  by  publication  must  be  commenced,  or  serricc 
then*of  must  be  made  without  the  State,  pursuant  to  an  order 
obtained  therefor,  as  prescribed  in  this  act;  and  if  publicatioii 
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has  been,  or  in  thereafter  commenced,  the  service  must  be  made 
Mitnplete,  by  the  continuance  thereof. 

Sohstitote  for  CO.  Proc.,  §  228,  and  the  latter  part  of  S  227.  See 
n  436  7,    ante. 

i  «3».  [Am*d,  1877.]    Affidavits  to  be  llled. 

The  plaintiff  procuring  the  warrant  must,  within  ten  days 
after  the  granting  thereof,  cause  the  affidavits,  upon  which  it 
wait  granted,  to  be  filed  in  the  office  of  the  clerk. 

Co.  Pioc..  laat  aenteDce  of  S  228.  , 

I  (MO.  Security  ok  obtaining:  ^warrant. 

The  judge,  before  granting  the  warrant,  must  require  a  written 
andertakiug,  on  the  part  of  the  plaintiff,  with  sufficient  sureties, 
to  the  effect,  that  if  the  defendant  recovers  I'udgment,  or  if  the 
warrant  is  vacated,  the  plaintiff  will  pay  all  costs,  which  may 
be  awarded  to  the  defendant,  and  all  damages,  which  he  may 
sustain  .by  reason  of  the  attachment,  not  excee<1ing  the  sum 
specified  in  the  undertaking,  which  must  be  at  least  two  hundred 
and  fifty  dollars.  But  this  section  does  not  apply  to  a  case, 
where  the  action  is  brought  for  a  cause  specified  in  section  637 
of  this  act,  or  where  it  is  specially  prescribed  by  law  that 
security  may  be  dispensed  with,  or  where  the  security  to  be 
giren  is  specially  regulated  by  law. 

M..  I  280.  am'd.    See  {  811,  post. 

f  Ml.  Comtent«  of  irarranti  to  rrhom  directed. 

The  warrant  must  be  subocribed  by  the  judge  and  the  plaintiff's 
attorney,  and  must  briefly  recite  the  ground  of  the  attachment. 
It  may  be  directed,  either  to  the  sheriff  of  a  particular  county, 
or.  geaerally,  to  the  sheriff  of  any  county.  It  must  require  the 
shmfl  to  attach  and  safely  keep,  so  much  of  the  property, 
within  his  county,  which  the  dofondnnt  has,  or  which  he  may 
have,  at  any  time  liefore  final  judgment  in  the  action,  as  will 
satisfy  the  plaintiff's  demand,  with  costs  and  expenses.  The 
amount  of  the  plaintiff's  demand  must  lie  specified  in  the  warrant, 
as  stated  in  the  affidavit.  Warrants  may  be  issued  at  the  same 
time,  to  sheriffs  of  different  counties. 

U..  I  281.   «m*d   and   eAlarg«d.    Bee  ante.    9  56.  Sm  al«>  Bale  13. 

i  4142.  Validity  of  nndertaklnsr. 

It  is  not  a  defence  to  an  action  upon  an  undertaking,  given 
upon  granting  a  warrant  of  attachment,  that  the  warrant  was 
granted  improperly,  for  want  of  jurisdiction,  or  tor  any  othei 
cause. 
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ARTICLE    SCCOND. 

Executing  the  warrant,  pejiding  the  aetian. 

8ec.  643.   [Repealed.] 

644.  Sheriff  must  attiirh   nroperty  of  defendant. 

645.  What  Interest  In  real  property  may  be  attaAM. 

646.  Attacbmeut  of  unpaid  aubacrlotion  to  forel^  corporation.  ' 
4i47.   iiiTortst    lu    HhareH    or    bonds. 

648.  Id.;   bond,   note,   etc. 

649.  How    nroperty    to    be   attached. 

650.  Certlflcate  of  defendant's  interest  to  be  furnished. 

651.  Person    refusing   ceriidcate   luay    be  examined. 

662.  Uicrbts   of   owner  or   muster   of   vessels    by   wblch   goods   oaTe   beeu 
shipped. 

653.  Foiegoini;  section  not  to  apply   in  certain  cases. 

654.  Sheriff   must   make   Inventory. 

655.  Sheriff  may  maintain  aoiions. 

066.  Perishable  goods  and  animals  to  be  sold. 
657.  Claim  of  proi)ert.r;  bow  tried. 

656.  Proceedinga,  If  claimant  succeeds. 

658a.  Discharge  uf  personal  property  from  attacbmeoti. 

680.  Finding,   not   tu   prejudice  right   of  claimant. 

660.  Proceedings  on   claim   to   domestic   vessel. 

661.  Appraisers  to  be  Bwom;  valuation  to  be  returned. 

662.  Undeilaklng  to  be  given. 

'  668.  Vessel;   when   to  be  discharged. 

664.  When   undertaking  to   be   sued. 

066.  Defence   in   such   an   action;   plaintiff's   recovery. 

666.  Foreign  vessel;   bow  valued. 

667.  Notice  thereof. 

668.  Plaintiff   to   give   undertaking   with  sureties. 
660.  Vessel;    when    to  be   discharged. 

OTO.  Terms  on   which   debtor   may   claim   vessel. 

671.  672.  673.  When  vessel  to  be  sold. 

674.  Sheriff  to  keep  property. 

676.  Si.eiiff  may  be  directed  to  pay  money  into  court. 

676.  >\hen   he   may   be  directed  to  release  or  deliver  property. 

677.  Plaintiff  may  bring  action  in  name  of  himself  and   the  sheriff. 
67H.  How   leave  to  bring  mich   itctif>n  procured. 

679.  Plaintiff  may  be  joined  with  ahertff,   after  action   commenced. 
080.  Judge  to  dliect  as  to  mnuogemeut   of  such  an  action,  etc. 

681.  Return  of  inventory;    how  enforced. 

i  <M3.    [Repealed,  1877.) 

9  044.  Sb«riff  niaat  attacli  property  of  defendant. 

Tho  AheritT  must  immedintH}'  executo  the  warrant,  by  lovyin^ 
upoii  8o  much  of  I  ho  personal  ami  real  pn>pertj'  of  the  defendant, 
wifltin  hi.s  county,  not  cxcnii>t  from  levy  and  sale  by  Tirtue  of 
an  e.\ecution.  as  will  natisfy  the  plahttiflTfl  demand,  with  the 
costs  and  expenKes.  He  must  take  into  hi8  custody  all  book« 
ol*  account,  vonchers,  nnd  other  pai)er8,  relatiufr  to  the  iiemonal 
property  attached,  nnd  nil  evidence  h  of  the  defendant's  title  to 
the  real  property  attnched,  which  he  must  safely  keep,  to  be 
disposed  of,  as  prescribed  in  this  title.  The  sheriff,  to  whom  a 
warrant  of  attachment  is  delivertMl,  may  levy,  from  time  to 
time,  and  as  often  as  is  necessary,  until  the  amount,  for  which 
it  was  issued,  has  been  secured,  or  final  judgment  has  been 
rendered  in  the  action,  notwithstanding;  the  expiration  of  his 
term  of  office. 

Co.  Proc.,  part  of  |  282,  and  2  R.  S.  4,  |  7  (2  Bdm.  4).  mm'd. 

f  045.  Ilr'hat  interest  In  real  property  may  be  attached. 

The  real  property,  which  may  be  levied  upon  by  virtue  <if  a 
warrant  of  attachment,  includes  nny  interest  in  real  property, 
either  vested  or  not  vested  wh'"**  is  capable  of  being  aliened  by 
Ue  aelenaaut.     (bee  if  1253,  1874.) 
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i  040.  Attaelimeiit  of  iiniMild  «a1»«crlptlon  to  forelgrn  cor« 
poretlon. 

Under  a  warrant  of  attachment  against  a  foreign  corporation, 
other  than  a  corporation  created  by  or  under  the  laws  of  the 
United  States,  the  sheriff  may  levy  upon  the  sum  remaining 
unpaid  upon  a  subscription  to  the  capital  stock  of  the  corporation, 
made  by  a  person  within  the  county;  or  upon  one  or  more  shares 
of  stock  therein,  held  by  such  a  person,  or  transferred  by  him, 
for  the  purpose  of  avoiding  payment  thereof. 
Sobetitate  for  imrt  of  L.  1845,  ch.  234,  S  1  (3  Edm.  680). 

S  «M7.   (Aiii*d,  Ifttl.l     Interest  in  iiharea  or  bondn. 

The  rights  or.  shares  which  the  defendant  has  in  the  stock 
of  an  assiK-iatiou  or  corporation,  or  in  a  Ixmd  neprotialile  t>r  other- 
wise, together  with  the  interest  and  profits  thereon,  may  be  levied 
upon:  and  the  sheriffs  certificate  of  the  sale  thereof  entitles  the 
purf*haser  to  the  same  rights  and  privileges,  with  respect  thereto, 
which  the  defendant  had  when  they  were  so  attached. 

Co.  I*n>c.,  i  2:i4,  aod  final  daase  of  i  237.  Am'd  by  L.  1911,  ch.  410,  Ir. 
effect   Sept.    1,    1911. 

I  64S.    [Am'd,  1877,  1907.]   Id.;   bond,   note,   etc. 

The  attachment  may  also  be  levied  upon  a  cause  of  action 
arising  upon  contract;  including  a  l>ond,  promissory  note,  or 
other  instrument  for  the  payment  of  money  only,  negotiable  or 
otherwise,  whether  past  due,  or  yet  to  become  duts  executed 
by  a  foreign  or  domestic  government,  state,  county,  public  officer, 
association,  municipal  or  other  corporation,  or  by  a  private 
person,  either  within  or  without  the  State;  which  belongs  to  the 
defendant,  and  is  found  within  the  county.  The  levy  of  the 
attachment  tliereupon  is  deemed  a  levy  upon,  and  a  seizure  and 
attachment  of.  the  debt  represented  thereby.  The  attachment 
may  also  be  levied  upon  a  right  or  interest,  present  or  future  to 
any  of  the  property  or  estate  of  a  deceased  pei^son  which  may 
belong  to  the  defendant  and  which  could  be  legally  assigned  by 
him  as  legatee  or  distributee,  whether  the  same  exists  by  reason 
of  tbe  provisions  of  a  last  will  and  testament  admitted  to  probate 
at  the  time  the  attachment  is  granted,  or  by  operation  of  the 
law  in  case  of  the  intestacy  of  the  deceased.  Levy  of  the  at- 
tachment thereupon  is  deemed  a  levy  upon,  and  a  seizure  and 
attachment  of,  the  rights  and  interests  of  the  defendant  at  the 
time  of  such  levy,  subject  to  the  rights  of  the  executor,  adminis* 
trator  or  trustee  of  such  estate  to  administer  the  same  according 
to  law. 

Am'd  by  li.   1907,  cb.  318.    In  effect  Sept.   1,   1907. 

S  640.   [Am'd,  18S9,  1907.]    How  property  to  be  attached. 

A  levy  under  a  warrant  of  attachment  must  be  made  as 
follows: 

1.  Up<m  real  property,  by  filing  with  the  clerk  of  the  county, 
where  it  is  situated,  a  notice  of  the  attachment,  stating  the  names 
of  the  parties  to  tbe  action,  the  amount  of  the  plaintiff's  claim,  as 
stated  in  the  warrant,  and  a  description  of  the  particular  prop- 
erty levied  upon.    Tbe  notice  must  be  subscribed  by  the  plaintiff's 
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attorney,  adding  the  office  address;  aud  must  be  recorded  and  in- 
dexed by  the  clerk,  in  the  same  book,  in  like  manner,  and  witb 
like  effect,  as  a  notice  of  the  pendency  of  an  action. 

2.  Upon  the  personal  property,  capable  of  munuul  delivery, 
including  a  bond,  promissory  note,  or  other  instrument  for  th..* 
payment  of  money,  by  taking  the  same  into  the  sheriiX*s  actual 
custody.  He  must  thereunun.  without  delay,  deliver  to  the  person 
from  v'hose  possession  the  property  is  taken,  if  any,  a  copy  of 
the  warrant,  and  of  the  affidavits  upon  which  it  was  granted. 

3.  [Am'd,  i»07.]  Upon  other  personal  property,  by  leaving  a 
certilied  copy  of  the  warrant,  and  a  notice  "howing  the  property 
attached,  with  the  person  holding  the  same;  or,  if  it  consists  of  a 
demand,  other  than  as  specified  in  the  last  subdivision  with  the 
person  against  whom  it  exists;  or,  if  it  consists  of  a  right  or 
.share  in  the  stock  of  an  association  or  corporation,  or  interests 
or  prolits  thereon,  with  the  president,  or  other  head  of  the  associa- 
tion or  corporation,  or  the  secretary,  cashier,  or  managing  agent 
thereof,  or  if  it  consists  of  a  right  or  interest  in  an  estate  of  a 
deceased  i)erson  arising  under  the  provisions  of  a  will  or  under 
the  provisions  of  law  in  case  of  intestacy,  with  the  executor  or 
trustee  under  the  will,  or  the  administrator  of  the  estate. 

4.  [Added,  1889.]  Upon  property  discovered  in  any  action 
brought  as  prescribed  in  subdivision  two  of  section  six  hundred 
and  flfty-five  of  this  act,  by  entering  in  the  proper  clerk's  office, 
the  judgment  rendered  in  said  action,  and  thereafter  levying  on 
said  property  in  the  manner  prescribed  in  subdivisions  one,  two 
aud  three  of  this  section. 

gnbatltiitf  for  To.  Proo..  S  225;  L.  1889,  eh,  504;  L.  1907,  ch.  318.  Tn  effect 
Sept.   1.   ]}K>7.    St'O  IS  ISTU,  707,  7u8. 

S  GRO.  Certificate  ot  defendant's  Interest  to  be  faralahed. 

Upon  the  application  of  a  sheriff,  holding  a  warrant  of  attach- 
ment, the  president  c)r  other  head  of  an  association  or  corpora- 
tion, or  the  secretary,  cashier,  or  managing  agent  thereof,  or  a 
debtor  of  the  defendant,  or  n  person  holding  property,  includin.:; 
a  bond,  promissory  not(>,  or  other  instrument  for  the  payment 
of  ni<»n*'y,  In'longing  to  the  defendant,  liiust  furnish  to  the 
.sheriff  a  certificate,  under  his  hand,  specifying  the  rights  or 
number  of  shares  of  the  defendant,  in  the  stock  of  the  associa- 
tion or  corporation,  with  all  dividends  declared  or  incumbrances 
thereon;  or  the  amount,  nature,  and  description  of  the  property, 
held  for  the  benetit  of  the  defendant,  or  of  the  defendant's  intei^ 
est  in  property  so  held,  or  of  the  debt  or  demand  owing  to  the 
defendant,  as  the  case  requires. 
Substitute  for  part  of  ft  236,  Co.  Proe. 

I  oni.   Person  refnnlngr  oertlllcate  may  be  examined. 

If  a  person,  to  whcmi  application  Js  made,  as  prescribed  in 
the  last  stc'tjon.  rc^fnses  to  givi-  such  a  certificate;  or  if  it  is  made 
to  appear,  by  affidavit,  to  th<»  satisfaction  r)f  the  court,  or  a  judge 
there<»f,  or  the  of)unty  judge  of  the  county  to  which  the  warrant 
is  issued,  that  there  is  n»asOn  to  suspect  that  a  certificate  given 
by  him  is   untrue,   or  that  it  fails   fully  to  set  forth  the   facts. 
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required  to  be  shown  thereby;  the  court  or  judg«  may  make  an 
order,  direetiiig  hiiu  to  atteud,  at  a  specified  time,  and  at  a  place' 
within  the  county  to  which  the  warrant  is  issued,  and  submit  to 
an  examination  under  oath,  concerning  the  same.  The  order  may 
in  the  discretion  of  the  court  or  judge,  direct  an  appearance 
before  a  referee  named  therein. 
SatKtitate  tor  remtinder  of  i  236,  Co.  Froe. 

I  QS2«  {AJii'df  1898.]  Rlirbt«  of  oinfter  or  msater  of  ▼e«- 
■els  by-  -vrltieli  flrooda  have  beem  abtpped. 

Except  as  otherwise  prescribed  in  the  next  section,  the  ownei 
or  master  of  a  ressel,  on  board  of  which  goods  of  a  defendant 
ftgainat  whom  a  warrant  of  attachment  is  issued,  hare  beer 
shipped  for  transportation,  without  reshipment  and  transship: 
ment  in  the  State,  to  a  port  or  place  without  the  State,  may 
transport  and  deliver  them  according  to  their  destination,  not* 
withstanding  the  warrant;  unless  the  plaintiff,  his  agent  oi 
attorney,  executes  to  the  owner  or  the  master  of  the  vessel,  a 
written  undertaking,  with  suflBclent  sureties,  in  a  sum  specified 
therein,  to  pay  him  all  expenses,  damages,  and  charges,  which 
may  be  incurred  by  him,  or  to  which  he  may  be  subjected,  fot 
onladfng  the  goods  from  the  vessel,  and  for  all  necessary  deten- 
tion of  the  vessel,  for  that  purpose.  The  undertaking  must  bf 
Approved,  with  respect  to  its  form,  the  sum  specified  therein 
and  the  sufficiency  of  the  sureties,  by  a  judge  or  justice  of  th* 
court,  or  the  county  judge  of  the  county  wherein  the  vessel  if 
situated,  or  in  the  city  and  county  of  New-York,  by  a  justice  ol 
the  supreme  court. 
L,  1806,  cfa.  M«. 

I  683.  Poreffolnir  nectlon  not  to  applF  Iti  eeetaln  caaea. 

The  last  section  does  not  apply,  where  the  oM^ner  or  master. 
before  the  shipment  of  the  goodd,  had  actual  information  ol 
tiie  granting  of  the  warrant,  or  where  he  has,  in  any  wise. 
coBnived  at  or  been  privy  to,  the  shipment  thereof,  for  the 
purpose  of  screening  them  froii  legal  process,  or  of  hindering. 
delaying,  or  defrauding  creditors. 

S  0S4.   SHertfl  must  make  liiTentory. 

The  sheriff  must,  immediately  after  levying  under  a  warrani 
of  attachment,  make,  with  the  assistance  of  two  disinterestec 
freeholders,  a  description  of  the  real  property,  and  a  just  ano 
troe  inventory  of  the  personal  property,  upon  which  it  was 
levied,  and  of  the  boolES,  vouchers,  and  other  papers  taken  into 
his  custody^  stating  therein  the  estimated  value  of  each  parce) 
of  real  property  attached,  or  of  the  interest  of  the  defendant 
therein,  and  of  each  article  of  personal  property,  enumerating 
such  of  the  latter  as  are  perishable.  The  inventory  must  b( 
signed  by  the  sheriff  and  the  appraisers;  and  must,  within  fiv( 
days  after  the  levy,  be  filed  in  the  office  of  the  clerk  of  thf 
conntj'.  where  the  property  is  attached. 
Ite  first  clause  of  2  B.  S.  4.  8  8  f2  Edm.  4),  am'd. 
11  l»« 
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8  655.   [AmMy  1889.]    SberllC  may  maintain  actions. 

The  sheriii'  must,  siibjcot  to  the  direction  of  the  court  or 
judge,  collect  aud  receive  all  debts,  effects,  aud  things  in  action* 
attached  by  him.  He  may  maintain  any  action  or  special  pro- 
ceeding, in  his  name,  or  in  the  name  of  the  defendant,  which 
is  necessary,  for  that  purpose,  or  to  reduce  to  his  actual  posses- 
sion an  article  of  personal  property,  capable  of  manual  delivery, 
but  of  which  he  has  been  unable  to  obtain  possession.  And  he 
may  discontinue  such  nn  action  or  speoinl  proceeding,  at  such 
time  and  on  such  terms,  as  the  court  or  judge  directs. 

2.  Where  the  summons  was  served  without  the^ State,  or  by 
publication,  pursuant  to  an  order  obtained  for  that  pui-]>osLs 
as  prescribed  in  chapter  fifth  of  this  act;  aud  where  the  defend- 
ant has  not  appeared  in  the  action  (otherwise  than  specially'^ 
but  has  made  default  and  before  entering  final  judgment,  the 
sheriff  may,  in  aid  of  such  attachment,  maintain  an  action 
against  the  attachment  debtor,  aud  any  other  person  or  per- 
sons, or  against  any  other  person  or  persons,  to  compel  the 
discovery  of  any  thing  in  action,  or  other  property  bclouging 
to  the  attachment  debtor;  and  of  any  money,  thing  in  action, 
or  other  property  due'*  to  him,  or  held  in  trust  for  him,  or  to 
prevent  the  transfer  thereof,  or  the  payment  or  delivery  ther€H>f. 
to  him  or  any  other  person,  and  the  sheriff  may,  in  aid  of  such 
attachment,  also  maintain  any  other  action  against  the  attach- 
ment debtor  and  any  other  person  or  persons,  or  against  any 
other  person  or  persons,  which  may  now  be  maintained  by  a 
judgment  creditor  in  a  court  of  equity,  either  before  the  return 
of  an  execution  in  aid  thereof,  or  after  the  return  of  an  execu- 
tion unsatisfied.  The  judgment  in  any  of  the  above-mentioned 
actions  must  provide  and  direct  that  the  said  property  shall  be 
applied  by  the  sheriff,  to  the  satisfaction  of  any  judgment  which 
the  plaintiff  may  obtain  in  the  attachment  action. 
Go.  Proc.,  part  of  S  232.   am'd;  L.   1889,  ch.  604. 

$  056.  EA.m'dy  1877.]  Perisliable  ffoods  and  nnlmaU  to  1»e 
■old. 

If  property  attached,  other  than  a  vessel,  is  perishable,  the 
court  or  judge  may,  by  an  order  made  with  or  without  notice, 
as  tbe  urgency  of  the  case  in  its  or  his  opinion  requires,  direct 
the  sheriff  to  sell  it  at  public  auction,  and  thereupon  the  shoriflf 
must  sell  it  accordingly.  If  it  consists  of  live  aniinals,  the  same 
proceedings  may  be  had,  but  such  notice  shall  be  given  to  tlie 
i)artics  to  (he  action,  of  the  application  for  the  order  as  tlie 
court  or  judge  prescribes.  The  order  directing  the  sale  must 
prcvsrribe  the  time  and  place  of  the  sale,  and  notice  thereof  must 
l)e  given  in  such  manner,  and  for  such  time  as  is  prescribed  In 
the  order.  The  sheriff  must  retain  in  his  hands  the  proceeds 
of  the  sale,  after  deducting  his  (»xpensos  as  allowed  by  tlie  court 
or  judge. 

Co.  Proc.,  8  233;  and  2  B.  S.  4.  part  of  8  0  (2  Edm.  C),  am'd. 
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1  •5T.   lAaa'^ly    XiHM.3    ClAlm  of  property  |   how   tried. 

If  goods  or  eifects,  other  than  a  vessel,  attached  as  the  prop- 
erty of  tlie  defendant,  are  claimed  by  or  in  behalf  of  another 
person,  as  his  property,  an  affidavit  may  be  made  and  delivered 
10  the  sheriff,  in  hehalf  of  such  person,  at  any  time  while  such 
g<K)d8  or  effects  or  the  proceeds  thereof  are  in  the  sheriff's  posses- 
sion, stating  that  he  makes  such  a  claim;  specifying  in  whole  or 
-'B  part  the  property  to  which  it  relates,  and  in  all  cases  stating 
the  value  of  the  property  claimed  and  the  damages,  if  any,  over 
and  above  such  value,  which  the  claimant  will  suffer  in  case 
such  levy  Is  not  released.  In  that  case,  the  sheriff  may,  in  his 
discretion,  empanel  a  jury  to  try  the  validity  of  the  claim. 

2  R.  S.  4.  S  lO  (2  Edm.  5).  See  S9  108  and  109.  a&te.  L.  3904.  ch.  541. 
In  effect  Sept.   1,   1004. 

S  OSB.    iJkjm*^,     %»mif   19<Hl.l    Proeeedlnsrs    if   claimant    «no« 


If,   by    their    inquisition,   the  jury   finds   the   property   of  the 
goods  or  effects  to  have  been  in  the  claimant,  at  the  time  of  the 
levy,  they  must  also  determine  its  value,  and  the  damages  above 
such  value  as  specified  'in  the  last  section.     Thereupon  the  officer 
most  forthwith  deliver  such  goods  or  effects  to  him  or  his  agent; 
anleas  the  plaintiff  ^ives  an  undertaking  with  at  least  two  suffi- 
cient sureties,   to   the  effect  that  the  sureties  will  indemnify  him 
to  the  amount  therein  specified,  not  less  than  twice  the  value  of 
the  goods   and    effects  and  damages  as  determined  by  the  jury, 
and  two   hundred   and  fifty  dollars  in  addition  thereto,  against 
all  damafces,    costs    and   expenses,   in   an   action   to   be   brought 
against  him    by    any  person,   by   the  claimant,   his  assignee,  or 
other  representative,  by  reason  of  the  levy  upon,  detention,  or 
sale  of  any  of  the  goods  or  effects,  by  virtue  of  the  attachment. 
If  the  undertaking  is  given,  the  officer  must  detain  the  goods  or 
effects,  as  the  property  of  the  defendant.     Where  an  undertaking 
is  given  to  indemnify  the  sheriff,  he  must,  within  two  days  after 
the  giving  of  said  nndertaking,  cause  the  same  to  be  filed  in  the 
otHce  of  the  court  out  of  which  the  attachment  was  issued,  and 
wrre  upon  the  claimant  or  his  agent,  and  the  attaching  creditor 
or  attorney,  w^hose  name  is  subscribed  to  the  warrant  of  attach- 
ment, a  copy  of  said  undertaking,  with  a  notice  of  the  justifica- 
tion of  the  sureties  thereon.     The  justification  must  take  place 
before  a  judge   of  the  court  out  of  which  the  attachment  was 
iBsoed,  at  a  time  to  be  specified*  in  the  notice,  which  must  not  be 
Iffs  than  two  nor  more  than  five  days  after  the  serving  of  the 
said  notice.      Por  the  purpose  of  justification,  each  of  the  sure- 
ties npon  the  undertaking  must  attend  before  the  judge  at  the 
time  and  place  mentioned  in  the  notice,  and  be  examined  on  oath 
on  the  part  of  the  claimant,  or  his  agent  or  attorney,  touching 
his  Bufllciency,  in  such  manner  as  the  judge,   in   his  discretion, 
thinks  proper.     The  examination  may  be  adjourned  from  day  to 
day  nntil  it  is  completed,  but  such  adjournment  must  always  be 
to  the  next  judicial  day.     If  required  by  the  claimant,  his  as- 
signee or  other  i^presentative,  the  examination  must  be  reduced 
to  writing  and  snb.scril>ed  by  the  sureties.     If  the  judge  finds  the 
safeties  sufficient  he  must  annex  the  examination  to  the  under- 
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taking,  eiidoni«  bis  nllowance  thereon,  and  cniiso  the  said  iinder- 
takiug,  together  with  the  examiuatiou  of  the  sureties,  to  be  tiled 
with  the  clerk  of  the  court.  Thereupon  the  sheriff  is  i^eleaned 
and  discharged  from  all  liability,  by  reason  of  the  taking  and 
detention  of  the  property  seized.  When  any  such  nndertakidg 
shall  hare  been  approved  and  filed,  as  hereinbefore  proTidedi  the 
clerk  of  the  court  in  which  the  same  shall  be  filed  shall  imme- 
diately iu^ex  the  same  in  the  general  index  book  in  bis  ofl9ee 
under  the  title  of  the  suit  in  which  the  attachment  is  issued, 
a  R.  S.  4.  I  11;  L.  1S96,  cb.  662;  U  1904,  ch.  S41.    In  («ect  d<>pt.  I,  1901. 

S  G58-a.    [Added,   1804.]    Dlscliarflre  of  per«on«l   property 
tronk  attach  meat*. 

If  goods  or  effects,  other  than  a  vessel,  attached  as  the  prop- 
erty of  the  defendant,  or  any  portion  thereof,  are  claims  by 
or  in  behalf  of  another  person,  such  claimant  may,  within  five 
days  after  the  levy  of  the  attachment,  apply  to  the  ju«lge  who 
jjrantcd  the  warrant,  or  to  the  court,  for  an  order  to  discharge 
tlie  attachment,  as  to  the  whole  or  a  part  of  the  property  at- 
tsichcd.  Upon  such  an  application  the  <^laimant  must  give  to 
the  sheriff  an  undertaking  with  at  least  two  sufflcieut  sureties 
who  must  justify  in  double  the  value  of  the  property  claimed, 
as  appraised  in  the  iuvcntory  of  the  property  attached.  The 
undertaking  must  be  conditioned  to  the  effect  that  in  an  action 
to  be  brought  on  the  undertaking,  the  claimant  will  establiish 
that  he  was  the  owner  of  su<*h  goods  or  effects  at  the  time  of 
the  levy  thereon;  and  that  in  case  of  his  failure  to  do  so,  he  will 
pay  to  the  sheriff  the  full  value  of  the  property  so  claimed  with 
interest  from  the  date  thereof  together  with  the  costs  of  the 
action.  Sections  six  hundred  and  ninety  and  six  hundred 
and  ninety-one  shall  apply  to  an  undertaking  given  as  pre- 
scribed in  this  section.  Upon  such  an  undertaking  being  given 
and  after  justification  of  the  sureties  if  required,  the  court  or 
judge  must  make  an  order  discharging  the  property  so  claimed 
from  the  attachment,  upon  payment  by  the  claimant  of  tlie 
.sheriff's  fees  and  necessary  disbursements.  Thereupon  and  upon 
su(li  payment,  the  sheriff  must  discharge  the  same  accord iiifirly* 
notwithstanding  that  the  plaintiff  may  have  given  aa  undertaking 
as  provided  in  section  six  hundred  and  fifty-eight*  The,  court  or 
judge  may,  upon  the  application  of  the  pUintiff  or  of  the  claim- 
ant at  aui*  time  l>ef4)re  the  warrant  is  vacated  or  annuUec^,  upon 
notice  to  all  parties  hi  interest,  direct  the  sheriff  to  comnience 
an  action  upon  the  undertakiugj  upon  such  terms  and  conditions 
and  under  such  regulations  as  it  or  he  deems  just.  In  such  aa 
action,  the  claimant  may  show,  in  br.r  of  a  recovery,  that  he  was 
ti»e  owner  of  the  said  property  attached  If  judgment  passes 
against  the  claimant  tLe  plaintiff  is  entitled  to  recover  the  value 
of  the  said  properly  with  interest  from  the  date  of  the  under- 
taking with  the  costs  of  the  action.  Neither  the  giving  of  the 
undertaking  as  prcMrim^d  in  this  section,  nor  the  recovery  of 
any  judgmiMit  iJieri-on,  shall  affect  in  any  manner,  the  right,  if 
any,  of  the  d^-fondant  in  the  attacliment  acticm  in  or  to  the  prop- 
erty discharged  frimi   the  attachment,   nor  shall  this  section  be 
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construed    as   affecting  or  impairing  any  other  right  or  remedy 
which  any  person  might  otherwise  have  in  respect  to  the  prop- 
erty attached. 
L.  1904.   ch.  2S8.    In  effect  Sept.   1.   1004. 

B  €SiO,  PlndlnK,  not  to  prejadloe  rtflrbt  of  clalxnaKt. 

If  the  property  is  found  to  be  in  the  defendant,  the  finding 
does  not  prejudice  the  right  of  the  claimant  to  bring  an  action, 
to  recover  the  goods  or  effects,  or  the  value  thereof. 

i  G60.   Proceedlnar*  on  claim  to  domestic  ve«aiel. 

Where  a  vessel,  belonging  to  a  port  or  place  in  the  United 
States,  or  a  share  or  interest  therein,  is  attached,  the  court  or 
judge,  on  the  application,  within  thirty  days  thereafter,  of  a 
person  claiming  title  thereto,  or  of  his  agent,  must  appoint  three 
indifferent  persons  to  make  a  valuation  thereof. 

2  B.  Sw  5.  5  13  (2  Edm.  0). 

$  «61.  [Ain^d,  1877.]  Appraisers  to  be  STrorn;  Talnatlon 
to  be  returned. 

A  Taluatiou  of  a  vessel,  or  of  a  share,  or  interest  therein,  made 
as  prescribed  in  this  article,  must  be  in  writing,  and  subscribed 
by  the  appraisers;  each  of  whom  must  take  and  subscribe  an 
aUfidavit,  annexed  thereto,  to  the  effect,  that  the  valuation  is, 
in  all  respects,  just  and  fair,  and  that  the  value  of  the  vessel, 
share,  or  interest,  Is  truly  stated  therein,  according  to  the 
deponent's  belief.  The  valuation  must  be  immediately  returned 
to  the  court  or  judge;  and,  after  an  undertaking  is  given,  or  after 
the  expiration  of  the  time  to  give  an  undertaking,  as  pxescrilied 
in  the  next  section,  it  must  be  delivered  to  the  sheriff. 

1  602.   Undertaking  to  be  slven. 

Within  two  days  after  the  valuation  is  returned,  the  claimant 
or  his  Si&^at  may  ea^ecute  (^\  undertaking  to  the  sheriff,  with 
saffieient  sureties,  approved  by  the  court  or  judge,  who  must 
justify  in  twice  the  appraisal  value,  t<>  the  effect,  that,  jn.^au 
actioB  to  be  brought  on  the  undertaking,  the  claimant  will 
estabiisb  that  he  was  the  owner  of  the  vossel,  share,  or  interest, 
at  the  time  of  the  levy  thereui^on;  and  that^  in  case  of  his  failure 
Tn  do  flo,  he  will  pay  the  amount  of  the  valuation,  with  interest 
frnm  the  date  of  the  undertaking^  to  the  sheriff;  or,  if  the  war- 
rant m  vacated  or  annulled,  to  the  defendant,  or  his  personal 
rfT»resentatiTe. 

2  R.  S.  6.  8  14. 

f  ens.  Vessel;  wbep  to  he  dlschar«rea. 

Tpon  8uch  an  undertaking  being  executed  and  delivered  to 
the  sheriff,  the  court  or  jud'-e  must  make  an  order,  directing 
the  ves.sel  or  share  to  be  discharged  from  the  attachment.  Therc- 
up^^n  the  sheriff  must  discharge  the  same  accordingly, 

u..  I  ». 
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§  G64«  When  undertaklnsr  to  be  «iied. 

The  court  or  judge  may,  upon  the  application  of  either  party, 
at  auy  time  before  the  warraut  is  vacated  or  annulled,  direct 
the  sheriff  to  commence  an  action  upon  the  undertaking,  upou 
such  terms  and  conditions,  and  under  such  regulations,  between 
him  and  the  applicant,  as  it  or  he  deems  just.  And  if  the  warraut 
of  attachment  is  vacated  or  annulled,  the  defendant  in  the 
attachment,  his  assignee  or  personal  representative,  may  com- 
mence and  maintain  an  action  upon  the  undertaking,  or  may 
be  substituted,  in  place  of  the  sheriff,  in  an  action  pending 
lhereui>on. 

Substitute  for  2  B.  S.  6.  §  16. 

§  665.  Defence  In  anch  an  action |  plalnttlTs  recovery. 

In  such  an  action,  the  claimant  may  show,  in  bar  of  a  recovery, 
that  he  was  the  owner  of  the  vessel,  share,  or  interest,  at  the 
time  when  it  was  attached.  If  judgment  passes  against  him, 
the  plaintiff  is  entitled  to  recover  the  amount  of  the  valuation, 
with  interest  from  the  date  of  the  undertaking. 
Id.,  8  IT,  am'd. 

S  666.  Forelarn  veameli  hoiv  valued. 

Where  a  foreign  vessel,  or  a  share  or  interest  therein,  Ls 
attached,  it  must  be  valued^  as  prescribed  in  sections  6G0  and 
COl  of  this  act,  upon  the  application  of  a  person,  who  makes 
affidavit,  to  the  effect  that  he  is  the  owner  thereof,  or  that  he 
is  the  agent  of  a  person,  naming  him  and  his  residence,  whom 
he  believes  to  be  the  owner  or  the  vessel,  share,  or  interest 
attached. 
Id..  §  18. 

5  667.  Notice  thereof. 

Such  notice  of  the  application  must  be  given  to  the  plaintiff, 
as  the  court  or  judge  deems  reasonable. 
Id.,  B  10. 

9  668.  Plalntlfl  to  sive  undertaking  fvitlt  snretlea. 

Within  three  days  after  the  valuation  is  returned,  the  plaintiff 
must  give,  to  the  person  in  whose  behalf  the  claim  is  made,  an 
undertaking,  with  sufficient  sureties,  approved  by  the  court  or 
judge,  who  must  justify  in  twice  the  appraised  value,  to  the  effect 
that  they  will  pay  such  damages  as  may  be  recovered  for  seising 
the  vessel,  share,  or  interest,  in  an  action  brought  against  the 
sheriff,  or  the  plaintiff  in  the  attachment,  within  three  months 
from  the  approval  of  the  undertaking,  if  it  appears  therein  that 
the  vessel,  share,  or  interest  belonged,  at  the  time  of  attaching 
it,  to  the  person  in  whose  behalf  the  claim  is  made. 
Id.,  8  20. 

S  668.  Vessel  I  when  to  he  dlacharired. 

Unless  such  an  undertaking  is  given,  the  court  or  judge  mnst 
grant  an  order  discharging  the  vessel,  share,  or  interest  so 
claimed,  from  the  attficlimcnt;  whereupon  the  sheriff  must  dis- 
charge the  same  accordingly. 


t.  7,  i.  3,  a.  2        ATTACHMENT  OF  PROPEKTY.  §§  070-75 

S  G70.   Termi»  on  ^'bicU  debtor  may  claim  ve««el« 

If,  af Ut  such  au  undertaking  is  given  by  tbe  plaintiff,  the  war* 
raut  is  vacated  or  annulled,  or  the  attachment  ia  discharged  as 
to  tht'  vtssel,  share,  or  interest,  the  defendant  or  his  agent  is 
entitled  to  claim  the  same,  or  the  proceeds  thereof,  if  it  has  beea 
^>ld,  only  upon  his  showing,  to  tiie  satisfaction  of  the  court  or 
jud^e,  iluit  the  undertaking  has  been  discharged;  or  giving  to 
the  plaintiff  an  undertaking,  with  sutiicient  sureties,  approved  by 
liie  court  or  judge,  who  must  justify  in  twice  the  appraised 
Viilue,  to  the  effect,  that  they  will  indemnify  the  plaintiff  against 
all  ciiarges  and  expenses,  in  consequence  of  the  undertaking. 

2  S.  S.  5.  §  23.  am'd. 

i  en.  "Wlien  Teasel  to  lie  sold. 

If  the  undertaking  of  the  plaintiff  is  not  discharged,  or  he  is  not 
mdemiiified,  as  prescribed  in  this  article,  within  one  month  after 
the  defendant  becomes  entitled  to  claim  the  vessel,  share,  or  in- 
terest, as  so  prescribed,  it  may  be  sold  by  the  sheriff,  in  whose 
<ustodj  it  is,  upon  an  order  of  the  court  or  judge;  and  the  pro- 
ceeds of  the  sale  must  be  naid  to  the  persons  who  executed  the 
undertaking,  for  their  indemnity. 

Id..  5  24. 

9  672.   The  same. 

If  a  claim  is  not  made,  by  or  in  behalf  of  an  owner  of  a  domes- 
tic vessel,  or  of  a  share  or  interest  therein,  within  thirty  days 
after  it  is  attached,  or  if  the  proper  undertaking  is  not  executed 
by  the  claimant;  or  if  a  claim  is  not  made,  within  that  time,  by 
or  in  bc»half  of  the  owner  of  a  foreign  vessel,  or  of  a  share  or 
intere'tt  therein;  the  vessel,  share,  or  interest,  may  be  sold  by 
tlje  sheriff,  under  an  order  of  the  court  or  judge,  uj)on  the  appli- 
cation of  the  plaintiff,  if,  in  the  opinion  of  the  court  or  judge,  a 
sale  is   necessary. 

I  673.   Tbe  utme. 

Where  a  share  or  interest  In  a  vessel,  foreign  or  domestic,  is 
:itiached,  if  the  proper  claim  to  it  is  not  made,  by  or  in  behalf  of 
JiR  owner  thereof,  within  thirty  days  thereafter,  it  may  be  sold 
bjr  the  sheriff .  under  an  order  of  the  court  or  judge,  upon  the 
application  o£  a  joint  owner,  or  his  agent. 

Id.,  i  20. 

3  674.    rAm'd,   1877.1    SlierllT  to  Iceep  property. 

The  sheriff  must  keep  the  property  attached  by  him,  or  the 
proceeds  of  property  sold,  or  of  a  demand  collected  by  him,  to 
pnswer  any  judgment  that  may  be  obtained  against  the  defend- 
ant in  the  action. 

on.  Proc.,  part  of  S  232. 

I  67S.   Sberiif  may  be  directed  to  pay  money  Into  court* 

Bat  the  oonrf.  upon  the  application  of  either  party  to  the  ac- 
tion, may  direct  (he  sheriff,  either  before  or  after  the  exi)iration 
••f  bis  term  of  office,  to  pay  into  court  the  prf>ce(Mls  of  n  demand 
collected,  or  property  sold;  or  to  d('pf)sit  them  in  a  designated 
l»aikk  or  trust  company,  to  be  drawn  out  only  upon  the  order  of 
the  coort, 
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S  676.  [Am'd,  1877.J  ^'heu  be  uiay  be  directed  to  release 
or  deliver  property. 

Where  the  proceeds  of  the  property  sold,  aud  of  the  demands 
collected  by  tae  sheriflC,  exceed  the  amount  of  the  plaintiff's  de- 
maud,  with  the  costs  and  expeuses,  aud  of  all  other  warrants  of 
attachment  or  executions  in  the  sheriff's  hands,  chargeable  upon 
the  same;  the  court,  or  the  judge  who  granted  the  warrant,  upon 
the  opplication  o£  the  defendant,  or  of  an  assignee  of,  or  pur- 
chaser from  the  defendant,  and  upon  notice  to  the  plaintiff,  and 
the  plaintiffs  in  the  other  warrants  or  executions,  may,  at  any 
time  during  the  pendency  of  the  action,  make  an  order  directing 
the  sheriff  to  pay  over  the  surplus  to  the  applicant,  and  to  release 
from  the  attachment  the  remaining  real  and  personal  property 
attached. 

i  67T.  [Am'd,  1880.1  Plaintiff  may  brlnff  action  In  name 
of  blmaelf  and  tbe  sberllE. 

The  plaintiff,  by  leave  of  the  court  or  Judge,  procured  as  pre- 
scribed in  the  next  section^  may  bring  and  maintain,  in  the  uamr 
of  himself  and  the  sheriff  jointly,  by  his  ow^n  attorney,  and  at  his 
own  expense,  any  action  which,  by  the  provisions  of  this  title, 
may  be  brought  by  the  sheriff,  to  recover  property  attached,  or 
the  value  thereof,  or  a  demand  attached,  or  upon  an  undertaking 
given  as  prescribed  in  this  title,  by  a  person  other  than  tlie 
plaintiff;  tne  plaintiff,  in  his  own  name  and  the  sherilTs  jointly, 
may  also  bring  and  maintain  any  action  which,  by  the  provisions* 
of  subdivision  two  of  section  six  hundred  and  fifty-five  of  article 
second  of  this  title,  may  be  brought  by  the  sheriff.  The  sheriff 
must  receive  the  proceeds  of  such  an  action,  but  he  is  not  liable 
for  the  costs  or  expenses  thereof.  Costs  may  be  awarded,  in 
such  an  action,  against  the  plaintiff  in  the  warrant,  but  not 
against  the  sheriff. 

Substitute  for  Co.  Proc.,  8  238;  L.   1889,  cb.  504. 

S  678.  Ho^T  leave  to  brlnfr  «acb  action  pvoonved. 

The  court  or  judge  must  grant  leave  to  bring  such  an  action, 
where  it  appears,  that  due  notice  of  the  application  therefor  has 
been  given  to  the  sheriff;  but,  before  doing  so,  the  court  or  judge 
may  require  that  notice  of  the  application  be  given  to  the  plain- 
tiff, iu  any  other  warrant  against  the  same  defendant.  And  snch 
terms,  conditions,  and  regulations  may  be  imposed,  in  the  order 
granting  leave,  as  the  court  or  judge  thinks  proper,  for  the  due 
protection  of  the  rights  and  interests  of  all  persons,  interested 
in  the  disposition  of  the  proceeds  of  the  action. 
Id. 

9  679.  Plalntifl  may  be  Joined  tvltb  sberllT,  after  action 
comnaeneed. 

Lr.Tve  may,  in  like  manner  and  with  like  effect,  be  granted  to 
the  plaintiff  in  the  warrant,  to  be  joined  with  the  sheriff,  in  an 
sction  brought  l>y  the  shoriff,  in  a  case  where  he  might  have 
procured  leave  to  bring  the  action,  as  prescribed  in  the  last  two 
sections.  Upon  an  application  therefor,  the  conrt  or  judge  may, 
in  a  proper  case,  require  the  plaintiff  to  provide  for  the  expenses 
in  the  action,  already  incurred  by  the  sheriff.  The  application 
mast  be  denied,  in  case  of  an  unreasonable  delay  in  making  it; 
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or  where  an  application  was  made,  before  the  action  was  brought, 
and  the  plaintiff  neglected  or  refused,  without  a  good  excuse 
therefor,  to  comply  with  the  terms,  conditions  or  regulations,  then 
imposed. 

S  990.  Jadse  <o  direct  aM  to  ntanaflrement  of  fmch  an  a«^ 
tlon*  ete. 

The  cofift  or  judge  may,  upon  the  njiplication  of  the  sheriff,  or 
of  the  defendant  in  the  warrant,  diui.ig  the  pendency  of  an  ac- 
tion, bronght  as  prescribed  in  the  lant  three  sections,  direct  as  to 
the  conduct,  discontinuance,  or  settlement  of  the  same,  and  as  to 
the  application  or  disposition  of  the  money  or  property  recovered 
therein,  as  justice  requires. 

S  681.  RctarB  vf  Inventory)  how  enforced. 

Upon  the  application  of  either  party,  and  proof  of  the  neglect 
of  the  sheriff,  the  court  or  jttdge  may,  by  order,  require  the  sheriff 
to  return  an  inventory.  Disobedience  to  such  an  order  may  ba 
psniabed,  as  a  contempt  of  the  court. 

1  B.  &  13,  8  66  (2  Edm.  14).    See  post,  S  7l2. 
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ARTICL.C    THIRD. 

Vacating  or  modifying  tlia  urarrani;  discharging  the  attachment m 

Bee.  682.  Motion  to  Tucate  or  modify  warrant,  or  Increaie  secnntj. 
688.  How  motion  muat  be  made;  opposing  it  by  new  proof tf. 
684-686.   [UepealC'u.j 

686.  When  prior  motion  not  to  prejudice  subsequent  motioa. 

687.  Defendant  may  apply  for  discbarge  of  attachment. 

688.  Undertaking  to  be   given. 

680.  Application  by  one  of  aereral  defendant!. 

600.  Buieties  to  Justify  If  required. 

601.  Sheriff  may  retain  property  until  JustlflcatloD. 

602.  Foregoing  prorislons  applicable  to  Teasels. 

603.  Partners  may  apply  to  discharge  attachment. 

604.  Undertaking  to   be   given. 

606.  Court  or  Judge  may  ascertain  value. 

606.  When  plaintiff  entitled  to  notice  of  any  apiaicatlon,  ete. 

I  082.  [Am»d,  1877.]  Motion  to  ▼oeate  or  modify  warraAt, 
or  increaao  «eciirity. 

The  defendant,  or  a  person  who  has  acquired  a  lien  upon,  or 
Interest  In,  his  property,  after  it  was  attached,  may,  at  any  time 
before  the  actual  application  of  the  attached  property,  or  the 
proceeds  thereof,  to  the  payment  of  a  judgment  recovered  in  the 
action,  apply  to  vacate  or  modify  the  warrant,  or  to  increase  the 
security,  given  by  the  plaintiff,  or  for  one  or  more  of  those  formiB 
of  relief,  together,  or  in  the  alternative. 

Substitute  for  part  of  {  241,  Co.  Proc. 

I  683.  HoTT  motion  mnst  be  madei  oppoainar  it  by  ne^pr 
proofs. 

An  application,  specified  in  the  last  section,  may  be  founded 
onljr  upon  the  papers  upon  which  the  warrant  was  granted;  in 
which  care,  it  must  be  made  to  the  court,  or,  if  the  warrant  wee 
granted  by  a  judge  out  of  court,  to  the  same  judge,  in  court  or 
out  of  court,  and  with  or  without  notice,  as  he  deems  proper. 
Or  it  may  be  founded  upon  proof,  by  affidavit  on  the  part  of  the 
defendant:  in  which  case,  it  must  be  made  to  the  court,  or,  if 
the  warrant  was  granted  by  a  judge  out  of  court,  to  any  judge 
of  the  court,  upon  notice;  and  it  may  be  opposed  by  new  proof, 
by  affidavit,  on  the  part  of  the  plaintiff,  tending  to  sustain  any 
ground  for  the  attachment,  recited  in  the  warrant,  and  no  other, 
unless  the  defendant  relies  upon  a  discharge  in  bankruptcy,  or 
upon  a  discharge  or  exoneration,  granted  in  insolvent  proceed- 
ings; in  which  case,  the  plaintiff  may  show  any  matter,  in  avoid- 
ance thereof,  which  he  might  show  upon  the  trial. 

i  «84.  [Repealed,  1877.] 

I  «88.  [Repealed,  1877.] 

I  <I86.  [Am'dy  1877.]  IVben  prior  motion  not  to  pro|ndi«o 
■nbae«nent  motion. 

The  denial  of  such  an  application  does  not  prejudice  a  subse- 
quent application,  seasonably  made,  founded  upon  the  failure  of 
a  complaint  which  had  not  been  filed  or  served  at  the  time  of 
tiie  former  application,  to  set  forth  any  of  the  causes  of  action 
mentioned  in  section  G35  and  section  637  of  this  act 

Bee  I  668.  ante. 
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I  eST.  [Ain*d,  1906.1  Defemdant  may  applr  for  dlMcharare 
•f  attaelunent. 

The  defendant  may,  at  any  time  after  he  has  appeared  in  the 
action,  apply  to  the  judge  who  arranted  the  warrant,  or  to  the 
court,  for  an  order  to  discharge  the  attachment,  as  to  the  whole 
or  a  part  of  the  property  attached. 

SabRtltute  for  a  portion  of  Co.  Proc.  |  240;  L.  1906,  cb.  507.  In  effed 
Bept.  1, 1906b 

I  688.  (Am'd,  1006.]     Undertakinar  to  be  ariven. 

Upon  sacb  an  application,  the  defendant  must  give  an  under- 
taking, with  at  least  two  sufficient  sureties,  to  the  efiFect  that  he 
will,  on  demand,  pay  to  the  plaintiff  the  amount  of  any  judg- 
ment which  may  be  recorered  in  the  action  against  him,  not  ex- 
ceeding a  sum  specified  in  the  undertaking,  with  interest.  The 
sum  80  specified  must  be,  at  least  eqnol  to  the  amount  of  the 
plaiotiflTs  demand,  as  specified  in  his  affidavit;  or,  at  the  option 
of  the  defendant,  equal  to  the  appraised  value,  according  to  the 
inventory,  of  the  property  attached:  or,  if  the  application  is  to 
discbarge  the  attachment,  as  to  a  p.art  only  of  the  property  at- 
tached, to  the  appraised  value  of  that  portion.  Upon  such  ap- 
plication being  made  after  final  judgment,  the  defendant  must 
give  the  security  required  to  perfect  an  appeal  to  the  court  of 
appeals  from  a  final  judgment,  of  the  same  amount  or  to  the  same 
effect,  and  to  stay  the  execution  thereof. 

Snbetttote  for  the  lint  two  lentencM  of  the  0».  Proc.  S  241;  L.  190«, 
ch.  ar.    In  effect  Sept.  1. 1906. 

S  08O.  Application  by  one  of  sev^eral  defendants. 

Where  there  are  two  or  more  defendants,  and  an  application 
is  made,  as  prescribed  in  the  last  two  sections,  by  one  or  more, 
bat  not  by  all  of  them,  the  undertaking  must  provide  for  the 
payment  of  any  judgment,  which  may  be  recovered  against  any 
of  the  defendants  in  the  action,  unless  the  applicant  makes  proof, 
by  affidavit,  to  the  satisfaction  of  the  court  or  judge,  that  the 
property,  with  respect  to  which  the  application  is  made,  belongs 
to  him  separately;  in  which  case,  the  undertaking  must  provide 
for  the  payment  of  any  judgment,  which  may  be  recoverea  in  the 
action  against  the  applicant,  either  alone,  or  jointly  with  any 
other  defendant.  Where  an  application  is  made,  as  prescribed  in 
this  section,  at  least  two  days  notice  thereof,  with  a  copy  of  the 
affidavit,  must  he  served  upon  the  plaintiff's  attorney,  who  may 
oppose  the  application  by  proof,  by  affidavit,  that  one  or  more  of 
the  other  defendants  own,  or  have  an  interest  in  the  property. 

f  60O.     [Am'd,  18T7.]    Sureties  to  Jnsttfr  if  ve«ntred. 

An  andertaking,  given  as  prescribed  in  the  last  two  sections, 
most  be  forthwith  filed  with  the  clerk.  A  copy  thereof,  with 
a  notice  of  the  filing,  must  be  forthwith  served  upon  the  plaintiffs 
attorney:  who  may,  within  three  days  thereafter,  give  notice  to 
tW  sheriff,  that  he  excepts  to  the  sufficiency  of  the  sureties. 
Thereupon  the  sureties  must  justify,  upon  the  like  notice,  and  in 
like  manner,  as  bail  upon  an  arrest;  or  a  new  undertaking  must 
be  given,  with  new  sureties,  who  must  justify  in  like  manner.  If 
the  plaintiff  does  not  except,  as  prescribed  in  this  section,  he  is 
deemed  to  have  waived  all  objection  to  the  sureties. 

Co.  Proe.,  part  of  |  Ml,  mm'd.    ^  ^^ 
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f  091.  Sheriff  nkmy  retain  proyertr  until  |a«tlfl«otl«m. 

The  sheriff  is  responaiblo  for  the  sufficiency  of  the  STtretf^s:  nncl 
he  may  retnin  possession  of  the  property  attnehe<l,  and  th»  pro- 
feeds  thereof,  until  the  objection  to  tnem  is  waived,  as  prescriMi 
In  the  last  section,  or  they^  or  the  new  sureties,  justitT. 

14..    M*t   of  tlM   nOM   MCtlM. 

5  803.  Forearoinir  provlalona  applicable  to  ▼eaaela. 

The  last  five  sections  are  applicable,  where  a  vessel,  or  a  share 
or  interest  therein,  is  attached.  If  it  is  necessary,  to  enable  the 
defendant  to  discharge  the  attachment,  the  court  or  jtid^e  may, 
by  order,  stay  any  proceeding  specified  in  article  second  of  this 
title>  or  extend  the  time  to  do  any  act  therein  specified. 

I  608*  Partners  may  applsr  to  diacbarfre  attaehraent. 

If  a  warrant  of  attachment  is  levied  upon- the  interest  of  one 
or  more  partners,  in  goods  or  chattels  of  a  partnership,  the  other 
partners,  who  are  not  defendants  in  the  notion,  or  any  of  tUem, 
may,  at  any  time  before  final  judgment,  apply  to  the  iudae  who 
granted  the  warrant,  or  to  the  court,  upon  an  affidavit  allowing 
the  facts,  for  an  order  to  discharge  the  attachment,  at  to  that 
interest. 

I  094.  [Am'd,  187T.]    Undertalcln«  to  be  irftvon. 

Upon  such  an  application,  the  applicant  must  give  an  nuder- 
taking,  with  at  least  two  sufficient  sureties,  to  the  effect  that  tliey 
will  pay  to  the  sheriff,  on  demand,  the  amount  of  onr  judgment, 
whicn  may  be  recovered  against  tne  partner  who  is  defendant  In 
the  action;  or  which  may  Be  recovered  against  him,  in  any  other 
action,  wherein  the  other  partners  are  not  defendanta,  and 
wherein  a  warrant  of  attachment,  or  an  execution,  may 
come  to  the  sheriff's  hands,  at  any  time  before  the  warrant  of 
Attachment,  which  was  so  levied,  is  vacated  or  annulled;  not  ex- 
ceeding a  sum,  specified  in  the  undertaking,  which  must  not  he 
less  than  the  value  of  the  interest  of  the  defendant,  in  the  goods 
or  chattels  seized,  by  virtue  of  the  attachment,  aq  fixed  by  the 
court  or  judge.  If  the  value,  in  the  opinion  of  the  court  or  jadge, 
Is  uncertain,  the  sum  shall  be  such  aa  the  conrt  or  judge  deter- 
mines. 

8  OOR.  Oonrt  or  Jail«o  max  aaoertaln  -value. 

For  the  purpose  of  fixing  the  sum,  or  determining  the  suf- 
ficiency of  the  sureties,  the  court  or  judge  may  receive  affidavits 
or  oral  testimony,  or  may  direct  a  reference. 

I  090.  Wlien  plalattll  entitle*  to  notlee  of  any  applloa- 
tlon*  eto* 

The  court  or  judge  may  direct,  that  the  plaintiff  have  notice  of 
an  application  for  a  discharge  of  property,  as  prescribed  in  this 
article,  or  of  the  hearing  under  an  order  of  reference,  made  as 
prescribed  in  the  last  section;  and  if  the  apnlicnnt  does  not  ap- 
pear, where  notice  has  been  given,  the  application  may  be  m- 

missed  #r  denied*  ^  ^^ 
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article:  folrtu. 

Regulations  tchcrc  there  are  two  or  more  loarranta  against  the 
same  defendant. 

S«e.  09^.  Pr^ferpncofl  of  two  or  more  irarrants. 
GW8.   Kulo  «s  to  Irry  under  a  Junior  warrant. 
a»-700.   [Repealed.] 
701.  Undertaking,    by   Junior   attaching   creditor,    to    prerent    release  of 

furefpn  vessel. 
Toa.  Rnle  a8  to  Kubseqnrnt  attachment  of  foreign  veswl. 
703.   RiffhtR  of  Junior   plaintiff   iu   action   by   senior  plulntlff  and   sheriff 

Jointly. 
7<H.  Junior  jilalutlff   may  be   aU<t\ved    to   commence   action  Jointly  with 

sheriff. 
7Ua.  Rij^UtH  of  third  and  other  sabacquent  attacbiiur  orcdlton. 

I  60T.  l»refereiiceii  of  tipvo  or  more  TvnrmntH, 

Where  two  or  more  wnrmiits  of  nttachmont,  aprninst  the  snme 
defendant,  are  delivered  to  the  sheriff  of  the  Hftiiic  eounty.  to  be 
execoted,  their  respective  preferences,  and  the  rules,  wtiere  a 
levy,  or  a  lery  and  sale,  have  been  made  under  a  junior  warrant, 
are  the  same,  as  where  two  or  more  executionH,  against  the  prop- 
erty of  the  same  defendant,  are  delivered  to  the  sheriff  of  the 
■ane  county,  to  be  executed. 
lee  2  R.   8.  M8,  ||  14  and  15  (3  Edm.  379). 

t  e9R.  Rvle  «■  to  levy  under  a  Junior  ^wnrrnnt. 

Where  a  domestic  vessel,  or  share  or  interest  therein,  has 
been  attached,  and  afterwards  released,  as  prescribed  in  this 
title:  or  where  the  personal  property  of  a  partnership,  of  which 
the  defendant  was  a  member,  has  been  attached,  and  the  attach- 
ment afterwards  discharged,  upon  the  application  of  another 
partoer,  as  prescribed  in  this  title;  another  warrant,  aj^ainst  the 
same  defendnnt,  shall  not  be  levied  on  the  same  property,  by  the 
sheriif  of  the  same  or  of  any  other  county,  until  after  the  first 
warrant  has  been  vacated  or  annulled.  But,  except  as  thus  prc- 
■cribed,  where  a  second  warrant,  against  the  name  defendant,  is 
deliTered  to  the  same  sheriff,  he  must  execute  it,  by  a  levy  upon 
property  within  his  county,  and  he  must  thereupon  take  the  same 
proceedings,  as  if  the  levy  was  made  under  the  first  warrant. 
See  ante,    ff    002   and  004. 

%90B.    [Repealed,  1877.] 

i  TO*.    [Repealed,  1877.1 

I  TOl.  rsdertakinflr  by  Jnnior  »ttaehln«  creditor  to  pre* 
-rent  release  of  foreis^n  veanel. 

Where  a  foreign  vessel,  or  a  share  or  interest  therein,  has  been 
attached  and  valued,  as  prescribed  in  article  second  of  this  title, 
and  the  plaintiff,  in  the  nrst  warrant  of  attachment,  fails  to  give 
an  undertaking  to  prevent  the  release  thereof,  the  court  or  jutlgc 
may  irrant  to  the  plaintiff  in  a  second  warrant,  then  in  the  sher- 
iff's bands  for  execution,  an  extension,  of  not  more  than  three 
days  thereafter,  within  which  to  famish  an  undertaking,  in  all 
respe<*ts  like  the  one  to  be  furnished  by  the  first  plaintiff.  And  if 
he  fnrniabes  it«  within  that  time,  he  has  the  same  rights  and 
pririlegea,  and  is  subject  to  the  same  duties  and  liabilities,  with 
respect  to  the  vessel  and  its  proceeds,  and  the  snbsequent  pro- 
ceedinics  relating  thereto,  as  if  his  was  the  first  warrant. 

f  70s.  Rule  as  to  anbseqneni  attachment  of  foreiern  ve«- 
•el. 

If  a  foreign  vessel,  or  a  share  or  interest  therein,  has  been 
attached,  and  afterwards  released,  by  reason  of  the  failure  of  the 
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plaintiff,  in  the  first  or  the  second  warrant,  to  give  an  undertak- 
ing to  prevent  the  release,  it  shall  not  be  a^ain  attached,  undex 
a  warrant  against  the  same  defendant,  which  has  been  delivered 
to  the  sherifif  of  the  same  county,  before  the  expiration  of  the 
time  within  which  the  undertaking  should  have  been  furnished. 
But  it  may  be  again  attached,  under  a  subsequent  warrant 
against  the  same  deiendant;  in  which  case,  the  plaintiff  therein, 
and  the  plaintiff  in  each  warrant  subsequently  delivered  to  the 
sheriff,  have  the  same  rights,  and  privileges,  and  are  subject  to 
the  same  duties  and  liabilities,  with  respect  to  the  vessel  and  its 
proceeds,  and  the  subsequent  proceedings  relating  thereto,  as  if 
the  warrant,  under  which  it  was  attached,  ^as  the  first  warrant. 

S  703.  Rfarbtii  of  Jiinlor  plalntllK  In  action  by  aenfor  plntn- 
tiff  and  sh^^rlff  Jointly. 

Where  the  plaintiff  in  a  warrant  of  attachment  has  commenced 
an  action,  in  the  name  of  himself  and  the  sheriff  jointly,  as  pre- 
scribed in  this  title,  a  plaintiff  in  a  junior  warrant  may  apply  to 
the  court  or  judge,  to  direct  as  to  the  conduct,  discontinuance,  or 
settlement  of  the  same,  or  to  impose  terms,  conditions,  and  regula- 
tions as  to  the  continuance  thereof,  in  the  interest  of  the  appli- 
cant; and  such  order  may  be  made  thereupon,  as  justice  requires. 
If  the  first  warrant  is  vacated,  or  the  attachment  thereunder  is 
released  or  discharged,  without  affecting  the  cause  of  action 
prosecuted  by  the  plaintiff  therein  and  the  sheriff  jointly,  the 
plaintiff  in  the  warrant  next  in  order,  may  upon  his  own  applica- 
tion, be  substituted  as  joint  plaintiff  with  the  sheriff,  by  an  order, 
made  as  upon  an  application  for  leave  to  bring  such  an  action. 

See  SS  677-680.   ante. 

S  704.  Junior  plaintiff  may  be  allo-wed  to  commenec  ac- 
tion Jointly  with  Hlierlff. 

A  plaintiff  in  a  second  warrant  may  apply  to  the  court  or 
judge,  upon  notice  to  the  plaintiff  in  the  first  warrant,  and  to  the 
sheriff,  for  leave  to  bring  and  maintain,  in  the  name  of  himself 
and  the  sheriff  jointly,  any  action,  which  might  be  brought  in  the 
name  of  the  senior  nlaintiff  and  the  sheriff.  If  it  appears  that 
the  plaintiff  in  the  nrst  warrant  neglects  or  refuses  to  be  joined 
with  the  sheriff  in  such  an  action,  or  to  comply  with  the  terms, 
conditions,  and  regulations,  imposed,  either  upon  granting  him  an 
order  for  that  purpose,  or  upon  the  hearing  of  an  applicatit)n, 
made  as  prescribed  in  this  section,  the  court  or  judge  may  grant 
to  the  plaintiff  in  the  second  warrant,  leave  to  bring  and  maintain 
such  an  action,  in  the  name  of  himself  and  the  sheriff  jointly, 
with  like  effect,  as  if  his  was  the  first  warrant. 

1  70S.  Rlnrbtn  of  third  and  other  •abneqnent  attactalufr 
credltom. 

Where  there  are  more  than  two  warrants  of  attachment, 
against  the  same  defendant,  the  plaintiffs  in  the  third  and  each 
subsiMiueut  warrant  have,  according  to  their  respective  priorities, 
the  same  rights  and  privileges,  as  against  the  plaintiffs  in  all 
senior  warrants,  which  the  plaintiff  in  the  second  warrant  haa, 
as  against  the  plaintiff  in  the  first,  and  are  subject  to  the  same 
duties  and  liabilities;  except  that  a  second  extension  of  the  time. 
within  which  to  furnish  an  undertaking  to  prevent  the  release  of 
a  foreign  v(>ssel,  or  a  share  or  interest  therein,  shall  not  be 
granted.  And  the  plaintiffs  in  two  or  more  junior  warrants  of 
attachment,  mny.  by  agreement  among  themselves*  take  jointly, 
and  for  their  common  benefit,  :iny  proceeding,  permitted  by  this 
title  to  be  taken,  by  the  ])laintiff  in  a  second  or  subsequent  war- 
rant of  attachment;  provided  that  it  does  not  interfere  with  the 
oreferential  or  other  right  of  an  intermediate  plaintiff. 
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ARTI0LE2  FIFTH. 

Proeecdiugs  ajtcr  judgment;  rights  of  partita  and  duties  of  the 
sheriff,  after  the  toarrant  is  vacated  or  annulled^  or  the  attach- 
ment discharged. 

9^^,  T06.  Execution  to  issue  to  sheriff  who  has  leyied. 

707.  WbeD  judcm^Dt  enforceable  only  against  attached  property. 
T08.  Judgment  in  the  principal  action;  how  satlafted. 
700.  When   attachment  diocharged,    etc.,    property   to  be   restored   to  de- 
fendant. 
flO.  Additional   provision   for   his  'relief. 
11.  Cancelling  notice   attaching   real  property. 
T12.  When  sheriff  to  return  warrant  and  bis  proceedings. 

9  706.  Kxecatlon  to  l»aae  to  alieriff  tvlio  hoA  levied. 

Where  a  levy,  under  a  warrant  of  attachment  in  an  action, 
has  been  made,  an  execution  against  property,  upon  a  final  judg- 
ment in  faror  of  the  plaintiff  therein,  recovered  after  the  expira- 
tion of  the  term  of  office  of  the  slicriff,  who  made  the  levy,  must 
nevertheless  be  directed  to  and  executed  by  that  sheriff,  unless 
another  person  is  designated  by  law  to  complete  the  unfinished 
bnainoBs  pertaining  to  his  olfice;  or,  in  that  case,  to  the  person  so 
designated. 

I  70T.  [Ain*«L  1S7T.3  liVlien  Jvdffrment  enforceable  only 
aKAimat    attacned    property. 

Where  a  defendant,  who  has  not  appeared,  is  a  non-resident  of 
the  State,  or  a  foreign  corporation,  and  the  summons  was  served 
without  the  State,  or  by  publication,  pursuant  to  an  order  ob- 
tained for  that  purpose,  as  prescribed  in  chapter  fifth  of  this  act, 
the  judgment  can  be  enforced  only  against  the  property  which  has 
been  levied  upon,  by  virtue  of  the  warrant  of  attachment,  at  the 
time  when  the  judgment  is  entered.  But  this  section  does  not 
declare  the  effect  of  such  a  judgment,  with  respect  to  the  appli- 
cation of  any  statute  of  limitation. 

§  708.  [Am*d,  1877.]  Judarment  In  tbe  principal  action | 
hovr  utliified. 

Where  an  execution  against  property  is  issued  upon  a  judg- 
ioent  for  the  plaintiff,  in  an  action  in  which  a  warrant  of  attach- 
ment has  bt»en  levied,  the  sheriff  must  satisfy  it,  as  follows: 

L  He  must  pay  over  to  the  plaintiff  all  money  attached  by  him, 
and  the  proceeds  of  all  sales  of  perishable  property,  or  of  any  ves- 
«»1  or  share  or  interest  therein,  or  animals,  sold  by  him,  or  of 
any  debts,  or  other  things  in  action  collected  or  sold  by  him;  or  so 
much  thereof  as  is  necessary  to  satisfy  the  judgment. 

2.  If  any  balance  remains  due,  he  must  sell,  under  the  execu- 
tion, the  other  personal  property  attached,  or  so  much  thereof  as 
b  necessary;  including  rights  or  shares  in  the  stock  of  an  asso- 
ciation or  coriHjration,  or  a  bond  or  other  instrument  for  the  pay- 
ment of  money,  executed  and  issued,  with  the  interest  coupons 
annexed,  if  any,  by  a  government,  state,  county,  public  officer,  or 
mnnicipal  or  other  corporation,  which  is  in  terms  negotiable,  or 
payable  to  the  bearer  or  holder,  the  principal  whereof  is  not  then 
payable;  but  not  including  any  other  debt  or  thing  in  action.  If 
the  proceeds  of  that  property  are  insufficient  to  satisfy  the  judg- 
ment, and  the  execution  requires  him  to  satisfy  it  ont  of  any 
other  T>orsonol  property  of  the  defendant,  he  must  sell  the  per- 
Bonal  property,  upor  whiVh  he  has  levied  by  virtue  of  the  execu- 
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tion.  If  the  proceeds  of  the  personal  property,  applicable  to  the 
execution,  are  inBufficient  to  satisfy  the  judgment,  the  sheriff 
must  sell,  under  the  execution,  all  the  right,  title,  and  interest, 
which  the  defendant  had  in  the  real  pro|>orty  attached,  at  the 
time  when  the  notice  was  filed,  or  at  any  time  afterwards,  before 
resorting  to  any  other  real  proi)orty. 

3.  If  personal  property  attached,  belonging  to  the  defendant, 
has  passed  out  of  the  hands  of  the  sheriff,  without  having  been 
sold  or  couTorted  into  money,  and  the  attachment  has  not  been 
discharged  as  to  that  property,  he  must,  if  practicable,  regain  ih)b- 
sossion  thereof;  and,  for  that  purjiose,  he  has  all  the  authority 
which  he  had,  to  seize  the  same  under  the  warrant.  A  person, 
who  wilfully  conceals  or  withholds  such  property  from  him,  is 
liable  to  double  damages,  at  the  suit  of  the  party  aggrieved. 

4.  Until  the  judgment  is  paid,  he  may  collect  the  debts  and 
other  things  in  action  attached,  and  prosecute  any  undertaking, 
which  he  has  taken  in  the  course  of  the  proceedings,  and  apply 
the  proceeds  thereof  to  the  payment  of  the  judgment. 

5.  At  any  time  after  levying  the  attachment,  the  court,  upoD 
the  petition  of  the  plaintiff,  accompanied  with  an  affidavit,  speci- 
fying fully  all  the  proceedings  of  the  sheriff,  since  the  levy  under 
the  warrant,  the  property  attached,  and  the  disposition  thereof; 
and  the  affidavit  of  the  sheriff,  showing  that  he  has  used  dili* 
gence,  in  endeavoring  to  collect  the  debts  and  other  things  in  ac- 
tion attached,  and  tnat  a  portion  thereof  remains  uncollected; 
may  direct  the  sheriff  to  sell  the  reinnining  iwrtinn,  upon  such 
terms,  and  in  such  manner,  as  it  thinks  proiier.  Notice  of  the  ap- 
plication must  be  given  to  the  defendant's  attorney,  if  the  defend- 
ant appeared  in  the  action.  If  the  summons  was  not  personally 
served  on  the  defendant,  and  he  did  not  appear,  the  court  may 
make  such  order  as  to  the  service  of  notice,  as  it  thinks  proper; 
or  may  grant  the  application  without  notice. 

Co.  Proc.  I  237,  am*d. 

I  700.  [Am'd,  1877.]  When  attaehment  «tMhanr*«,  ata^ 
property  io  be  reatored  tp  defendant. 

Where  a  warrant  of  attachment  is  vacated,  or  annulled,  or  ao 
attachment  is  discharged,  upon  the  application  of  the  defendant, 
the  sheriff  must,  except  in  a  case  where  it  is  otherwise  specially 
prescribed  by  law,  deliver  over  to  the  defendant,  or  to  the  person 
entitled  thereto,  upon  reasonable  demand,  and  upon  payment  of 
all  costs,  charges,  and  expenses,  legally  chargeable  by  the  sheriff, 
all  the  attached  personal  property  remaining  in  his  hands,  or  that 
portion  thereof,  as  to  which  the  attachment  is  discharged;  or 
the  proceeds  thereof,  if  it  has  been  sold  by  him. 

Au.,  last  seDteoM  •!  |  287,  and  part  of  |S  289  and  MO.    8m  |  8848.  rnbd.  IX 

I  710.  Additional  provision  for  bla  relief. 

Where  the  sheriff  is  required  by  this  title,  to  deliver  attacheil 
property,  or  the  proceeds  thereof,  to  the  defendant,  he  must  aJso 
deliver  to  him,  unless  otherwise  specially  directetl  by  the  court  qr 
judge,  all  books  of  account,  vouchers,  evidences  of  debt,  munl- 
pients  of  title,  or  other  papers,  relating  to  the  property,  either 
real  or  personal,  or  to  its  proceeds;  together  witn  all  undertak* 
ings,  relating  thereto,  which  he  has  taken  in  the  course  of  the  pro- 
eeedings,  and  which  have  not  been  fully  satisfiecl;  pxcept  an  un- 
dertaking, givon  by  the  defendant,  upon  the  discharge  of  property. 
He  must  also  deliver  a  written  assignment,  duly  acknowleoged,  of 
each  undertaking,  so  delivered,  and  of  each  other  instrument,  to 
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which  the  defendant  is  thu«  entitled,  an  assignment  of  which  is 
necessary  to  perfect  or  protect  the  defendant's  title  thereto.  The 
defeodaJit  must  also,  but  upon  his  own  application  oulj,  be  sub- 
stituted in  place  of  the  sheriff,  or  the  sheriff  and  the  plaintiff 
joiniiy,  in  an  action  brought  as  prescribed  in  this  title;  but  tU<j 
court  or  judge  may  impose^  as  a  condition  of  granting  the  order 
of  subetitution,  such  terms  as  justice  requires,  with  respect  to 
indemnity  and  payment  of  expenses.  The  defendant's  right, 
without  respect  to  property  attached  and  not  disposed  of,  and  an 
undertaking,  or  other  instrument,  to  which  he  is  thus  entitled,  are 
the  same  as  those  of  the  sheriff,  while  the  warrant  was  still  In 
force,  except  where  his  rights  are  specially  defined  or  regulated 
by  law. 

f  Tll«   GaBeellinflr  notlee  nttaolilnflr  retil  property. 

At  any  time  after  the  warrant  of  attachment  has  been  vacated 
or  annulled,  or  the  attachment  has  been  discharged  as  to  real 
property  attached,  the  court  may,  in  its  discretion,  upon  the  ap- 

SUcation  of  any  person  aggrieved,  and  upon  sucn  notice  as  it 
eems  just,  direct,  that  any  notice,  filed  for  the  put-pose  of  attach* 
ing  the  property^  be  cancelled  of  record,  by  the  olork  of  the 
county  wnere  it  is  filed  and  recorded.  The  cancellation  must  be 
made  by  a  note,  to  that  effect,  on  the  margin  of  the  record,  refer- 
ring to  the  order;  and,  unless  the  order  is  entered  in  the  samo 
derk's  oflBce,  a  certified  copy  thereof  must,  at  the  same  time,  be 
filed  therein. 
Co.   rro«.,   part  of  I  132,   ani'd  and   enlarged. 

}  71flL   lVlft«n  aherllf  to  return  -vrnrrant  and  htii  proceed-* 

Where  a  warrant  of  attachnirnt  has  bt^en  vacated  or  annulled, 
the  sheriff  must  forthwith  file,  in  the  clerk's  office,  the  warrant, 
with  a  retiirn  of  his  proceedings  thereon.  Upon  the  applioation 
of  either  party,  and  proof  of  the  sheriff's  neglect,  the  court  may 
direct  him  so  to  do,  forthwith,  or  within  a  specified  time. 

14..  i  342,  aiB'd,  SIM}  conMldSted  with  m  mncU  uf  2  B.  S.  18.  i  09  (2 
■faL  14),  as  relates  to  tbe  retnrn  of  the  warrant. 
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TITLE  IV. 

Other    provisional    remedies^    general   and  xnisceUaiieoitf 

provisions. 
Article  1.  Receiven. 

2.  Deposit,  delivery,  or  conyeyaoce  of  propenj. 

8.  General  and  mltceUaneooB  provlslona. 

▲RTICIiB   FIRST. 

Receivers 

Sec.  718.  Becelrer;  when  appointed. 

714.  Appointment   of   receiver;    notice   of   application. 

715.  Security. 

710.  Certalu  receiveia  may  hold  real  property. 

S  713.  [Am'd,  1895.3    lieceiver}  irhcn  appolntea. 

In  addition  to  the  cnsos,  where  the  appointment  of  a  receiver 
is  specially  provided  for  by  law,  a  receiver  of  property,  which  is 
the  subject  of  an  action,  in  the  supreme  court  or  a  county  court, 
may  be  appointed  by  the  court,  in  either  of  the  following  cases: 

1.  Before  final  judgment,  on  the  application  of  a  party  who  es- 
tablishes an  apparent  right  to,  or  interest  in,  the  proiK^rty,  where 
it  is  in  the  possession  of  an  adverse  pnrty.  and  there  Is  danger 
that  it  will  \ye  removed  beyond  the  jurisdiction  of  the  court,  or 
lost,  materially  injured,  or  destroyed. 

2.  By  or  after  the  final  judgment,  to  carry  the  judgment  into 
effect,  or  to  dispose  of  the  i)roperty,  according  to  its  directions. 

3.  After  final  judgment,  to  preserve  the  property,  during  the 
pendency  of  an  appeal. 

The  word,  "  property,"  as  used  in  this  section,  includes  the 
rents,  profits,  or  other  income,  and  the  increase,  of  real  or  per- 
sonal property. 

L.  I8d5.  ch.  040. 

f  714.  [Allied,  1879,  1908.]  Appointment  of  receWeri  no- 
ttco  of  application. 

Notice  of  an  application,  for  the  appointment  of  a  receiver  in 
an  action,  before  judgment  therein,  must  be  given  to  the  adverse 
party,  unless  he  has  failed  to  appear  in  the  action,  and  the  time 
limited  for  his  appearance  has  expired.  But  where  an  order  has 
been  made,  as  prescribed  in  section  four  hundred  and  thirty- 
eight  of  this  act,  the  court  may,  in  its  discretion,  appoint  a 
temporary  receiver,  to  receive  and  preserve  the  property,  without 
notice,  or  upon  a  notice  given  by  publication  or  otherwise,  as  he 
thinks  proper.  But  where  the  action  is  for  the  foreclosure  of  a 
mortgage,  which  mortgage  provides  that  a  receiver  may  be  sp- 
pointea  without  notice,  notice  shall  not  be  required. 

See  S  887,  post;  L.  1903,  ch.  217.    In  effect  Sept.  1,  1908. 

I  715.  [Am'd,  1890.1    Secnritr- 

A  receiver,  appointed  in  an  action  or  special  proceeding,  most, 
before  entering  upon  his  duties,  execute  and  file  with  the  proper 
clerk,  a  bond  to  the  people,  with  nt  least  two  sufficient  sureties, 
in  a  penalty  fixed  by  the  conrt.  jndire.  or  referee,  making  the  ap- 
pointment, corditionrd  for  the  faithful  discharge  of  his  duties  as 
receiver;  and  fho  execnlion  of  r\^y  gnch  bond  by  any  fidelity  or 
surety  compnnv  authorized  by  ibe  laws  of  this  stnte  to  transact 
business,  shall  be  equivnient  to  the  execution  of  said  bond  oj  tW9 
sureties.    And  the  court,  or,  whpre  the  order  was  made  out  of 
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coait,  the  judge  maJking  the  order,  by  or  pursuant  to  which  the 
receiver  waa  appointed,  or  his  successor  m  office,  may,  at  any 
lime,  remove  the  receiver,  or  direct  him  to  give  a  new  bond,  witn 
new  sureties,  with  the  like  condition.  But  the  foregoing  provi- 
siona  of  this  section  do  not  apply  to  a  case  where  si)ecinl  provi- 
sion is  made  by  law,  for  the  security  to  be  given  by  a  receiver,  or 
for  increasing  the  same,  or  for  removing  a  receiver.  A  receiver 
who,  haying  executed  and  filed  a  bond  as  provided  for  in  this  sec- 
tion, before  presenting  his  accounts  as  receiver,  must  give  notice 
to  the  Burety  or  sureties  on  his  official  bond,  of  his  intention  to 
present  his  accounts,  not  less  than  eight  days  before  the  day  set 
for  the  hearing  on  said  accounting.  The  same  notice  must  be 
given  to  such  surety  or  sureties  where  the  accounting  is  ordered 
on  the  petition  of  a  person  or  persons  other  than  trie  receiver, 
aad  in  no  case  shall  the  receiver  s  accounts  be  passed,  settled  or 
allowed,  unless  the  said  notice  provided  for  in  this  section  shall 
have  first  been  given  to  the  surety  or  sureties  on  the  official  bond 
of  such  receiver. 

8«  |M»t.  II  810-816;  ftlso  H  720-730.  In  effect  March  11,  1806.  L.  1806. 
dL  M. 

i  716.  rAm'd,  181>5,  1000.]  Certain  recelvem  may  hold 
vcftl  property. 

A  receiver,  appointed  by  or  pursuant  to  an  order  or  a  judgment, 
in  an  action  in  the  supreme  court  or  a  county  court,  may  take 
and  hold  real  property,  upon  such  trusts  and  for  such  purposes 
ss  the  court  dinn-ts,  subiect  to  the  direction  of  the  court,  from 
time  to  time,  re.si)ecting  the  disposition  thereof. 

L  1R05.  ch.  046:  L.  1S45,  ch.  112,  I  1  (4  Kdra.  552),  amM.  AmM  by 
L  1900.  ch.  65.  AlRo  partly  rcpealod  by  I..  1009.  ch.  28.  See  Consolidated 
Uwii.  tit.  Genoral  rorimratinn  I^w,  i  24  :i.  See  note  43  of  notes  •£ 
Beard  ef  Statutory  Couaolldatlon  at  end  of  cude. 
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ARTICI^B  SSCOUD, 

Deposit,  delivery  or  conveyance  of  property, 

Sm.  717.  Court  may  order  a  deposit  or  dcllTery  of  property  In  eerUln  cimn. 
718.  Wbeu  Bkeriff  may  take  and  conyey,  etc.,  property. 

%  T17.  [Aiu*d,  187T.]  Court  may  order  a  depoult  or  doltf^ 
esy  of  propertr  lu  oertata  caaea. 

Where  it  is  admitted,  by  the  pleading  or  examination  of  a  iiarty, 
that  he  hns,  in  his  possession  or  under  his  control,  moneT*,  or 
other  personal  property  capable  of  delivery,  which,  being  the  anb- 
ject  of  the  action  or  special  proceeding,  is  held  by  him  as  trustee 
for  another  party,  or  which  belongs  or  is  due  to  another  party, 
the  court  may,  in  its  discretion,  grant  an  order,  upon  notice,  that 
it  be  paid  into,  or  deposited  in  court,  or  delivered  to  that  p%rty» 
with  or  without  security,  subject  to  the  further  direction  of  th« 
court. 

Co.  Proc,   part  of  I  244,  ain*d.    Bee  poet.  H  748-764. 

I  718,  Wben  alaerllf  may  take  and  convey,  etc.,  property. 

Where  the  court  has  directed  a  deposit  or  delivery,  as  pre- 
scribed in  the  last  section;  or  where  a  judgment  directs  a  party 
to  make  a  deposit  or  delivery,  or  to  convey  real  property;  if  the 
direction  is  disobeyed,  the  court,  besides  punishing  the  di«obe* 
dience  as  a  contempt,  may,  by  order,  require  the  sheriff  to  take, 
and  deposit  o»'  deliver  the  money  or  other  personal  property,  or 
to  convey  the  real  property,  in  conformity  with  the  direction  of 
the  court. 
Id.,  S  244,  the  last  eeDtence  bat  one  am'd. 
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ARTICLB   THIRD. 

General  and  mUoellaneousprimsions. 

Bae.  nt.  AnMt,   iBJanctlon,   and   attachment;   when  not  to   be  granted  to- 
fletber. 
730.  CotmtenflaliB,  prorielonal  remedlea. 

I  719.  [Am'd,  1879.]  Arveat,  l<i|vB«tloi&,  and  attaekment; 
when  not  to  be  granted  tosetlier. 

Where  application  for  an  order  of  arrest,  an  injunction,  and 
a  warrant  of  attachment,  or  two  of  them,  is  made,  in  the  same 
action,  ajirainst  the  same  defendant;  and  it  satisfactorily  appears 
tluit,  mider  the  particular  oircnmstances  of  the  case,  two  or  ail 
of  them  are  not  necessary  for  the  plalntifiTs  security,  the  court 
or  jndge  may,  in  its  or  his  dlscretloiif  require  the  plaintiff  to 
elect  between  them.  Where  an  application  is  made  to  obtain, 
Ttcate,  modify,  or  set  aside  an  order  of  arrest,  injunction  order, 
or  warrant  of  attachment,  the  court  or  judfre  must  finally  decide 
the  same,  within  twenty  days  after  it  is  submitted  for  decision. 

I  720.  [Ana'd,  18790    Connterclalm,  provlalonal  renkedtes. 

Where  the   defendant  interposes   a   counterclaim,    and   there- 

ri  demands  an  affirmatiye  judgment  against  the  plaintiff, 
right  to  a  provisional  remedy  Is  the  same  as  in  an  action 
brought  by  him  against  the  plaintiff,  for  the  cause  of  action 
stated  in  the  counterclaim,  and  demanding  the  snme  ^dgraent. 
And  for  the  purpose  of  applying  to  such  a  case  the  provisions 
of  this  act,  tne  defendant  is  deemed  the  plaintiff,  the  plaintiff 
is  deemed  the  defendant,  and  the  counterclaim  so  set  forth  la 
^  answer  is  deemed  the  complaint. 
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CHAPTER  VIII. 

Miscellaneous  Interlocutory  Proceedings,  and  Regu- 
lations of  Practice. 

n  aE     I.—  MlsUkex,  OmlsMons,  Defects,  and  IriegnUrltlei. 
1 1TLE    II.—  Toaaer,  and  other  OfTerH  and  BcqneHts  to  the  AdTone  Partj. 
TITLE  in.—  Payment  of  Soney  Into  Court,  and  Care  and  DUposltlon  Thereof. 
TITLE  IT.—  Proreedinf «  «pi»n  the  Death  or  DitabiUty  of  a  Party,  ar  the 

Tranaler  of  hie  Inter«Kt« 
TITLE    T.—  Motions  and  Orders  Generally. 
IITLE    \I.-  VIseellaneona  Praetke  UcgnUtlons. 

TITLE  I. 

MlstakeiJ,  omissions,  defects,  and  irreg^ularities. 

9->c.   72T.  ppfpTts  ciirod  by  ▼ordlct.  <»tc.,  end  by  Judfnnont. 

722.  Sucli  defectn  to  be  Huppllwl. 

723.  Amendments  by  tbe  loiiit;  disresardlnjr  Immaterial  errors,  etc. 

724.  KiMIcf  fiKHlnst  omlKsiunK,  etc.;  ami'udments  to  eouform  proceedlngni 
72.').  RetuMiH  by  ofBoern,  etc. 

726.  I'iiperf)  Ifwt  or  withhold;  how  roppUed. 

727.  Order  of  court*,   when  neres8ary  to  amend. 

725.  DjHrejrardlnp  defeots  In  affldaylta. 
720.  Certain  bonds,  etc..  vhen  sufflclent. 
730.  Amending  defecta  in  bonds*  etc. 

I  721.  [Am'd,  1879.]  Defects  cured  by  ▼erdlct,  etc,  mmA 
by  Jadflrment. 

In  a  court  of  record,  where  a  verdict,  report  or  decision  has 
been  rendered,  the  judgment  shall  not  be  stayed,  nor  shall  any 
judgment  of  a  court  of  record  be  impaired  or  affected,  hy 
reason  of  either  of  the  following  imperfections,  omissions, 
defects,  matters,  or  things,  in  the  process,  pleadings  or  oth^ 
proceedings: 

1.  For  want  of  a  summons,  or  other  writ 

2.  For  any  fault  or  defect  in  process;  or  for  misconceiving  • 
process,  or  awarding  it  to  a  wrong  officer. 

3.  For  an  imperfect  or  insufficient  return  of  a  sheriff  or  other 
officer;  or  because  an  officer  has  not  subscribed'  a  return,  actually 
made  by  him. 

4.  For  a  variance  between  the  summons  and  complaint. 

5.  For  a  mispleading,  insufficient  pleading,  or  jeofail. 

6.  For  want  of  a  warrant  of  attorney  by  either  party. 

7.  For  the  appearance,  by  attorney,  of  an  infant  ^>arty,  if  the 
verdict,  report,  or  decision,  or  the  judgment,  is  in  his  favor. 

8.  For  omitting  to  allege  any  matter,  without  proof  of  which 
the  verdict,  report,  or  decision  ought  not  to  have  been  rendered. 

0.  For  a  mistake  in  the  name  of  a  party  or  other  person;  or 
in  a  sum  of  money;  or  in  the  description  of  property;  or  in 
reciting  or  stating  a  day,  month,  or  year;  where  the  correct 
name,  sum,  description,  or  date  has  Ix^en  once  rightly  stated,  in 
any  of  the  pleadings  or  other  proceedings. 

10.  For  a  mistake  in  the  name  of  a  juror  or  officer. 

11.  For  an  informality  in  entering  judgment,  or  making  np  the 
jndgment-roU. 

12.  For  an  omission  on  the  part  of  a  referee  to  be  sworn; 
or  for  any  other  default  or  negligence  of  the  clerk,  or  any  other 
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officer  of  the  court,  or  of  a  party,  his  attorney  or  counsel,  by 
vrjiich  the  adverse  party  has  not  been  prejndiced. 

1  &.  S.  424.   429.   f  7  (2  Edm.  442,   448),   am*d. 

f  7aK2.  Sueb  defect*  to  be  aupplied. 

Each  of  the  omissions,  imperfections,  defects,  and  variances, 
specified  in  the  last  section,  and  any  other  of  like  nature,  not 
being  against  the  right  and  justice  of  the  matter,  and  not  alter- 
ing the  issue  between  the  parties,  or  the  trial,  must,  when 
necessary,  be  supplied,  and  the  proceeding  amended,  by  the 
court  wherein  the  judgment  is  rendered,  or  by  an  appellate 
court. 

U.  8  & 

S  723.  [Am'd,  1877,  1900.]  Amendments  by  tbe  eonrt| 
dJflreipardlBflr    immaterial    errom,    etc. 

The  court  may,  upon  the  trial,  or  at  any  other  stage  of  the 
sction,  before  or  after  judgment,  in  furtherance  of  justice,  and 
on  such  terms  as  it  deems  just,  amend  any  process,  pleading,  or 
other  proceeding,  by  adding  or  striking  out  the  name  of  a  person 
as  a*party,  or  by  correcting  a  mistake  in  the  name  of  a  party, 
or  a  mistake  in  any  other  respect,  or  by  inserting  an  allegation 
material  to  the  case;  or,  where  the  amendment  does  not  change 
substantially  the  claim  or  defence,  by  conforming  the  pleading 
or  other  proceedings  to  the  facts  proved.  And,  in  every  stage 
of  the  action,  the  court  must  disregard  an  error  or  defect,  in 
the  pleadings  or  other  proceedings,  which  does  not  affect  the 
substantial  rights  of  the  adverse  party.  When  amending  a 
pleading  or  permitting  the  service  of  an  amended  or  supple- 
mental pleading  in  a  case  which  is  on  the  general  calendar  of 
issues  of  fact,  the  court  may  direct  that  the  case  retain  the 
place  upon  such  calendar  which  it  occupied  before  the  amend- 
ment or  new  pleading  was  allowed,  and  that  the  proceedings 
had  upon  the  amended  or  supplemental  pleadings  shall  not 
affect  the  place  of  the  case  upon  such  calendar,  or  render  neces- 
sary the  service  of  a  new  notice  of  trial. 

Cn.  Prnc.,  f  173,  and  tbe  first  clause  of  i  176 ;  tbe  second  clause  of  the  latter  section 
ortei;  iiMUnded  In  f  721,  ante.   L.  lOOO,  ch.  601.   In  effect  September  1,  1900. 

f  724.  Relief  aflralnat  omlaiilona,  etc.)  amendments  to  con- 
f«rat   proceed  inir*« 

The  court  may  likewise,  in  its  discretion,  and  upon  such  terms 
as  justice  requires,  at  any  time  within  one  year  after  notice 
thereof,  relieve  a  party  from  a  judgment,  order,  or  other  proceed- 
ing, taken  against  him  through  his  mistake,  inadvertence,  sur- 
pix^,  or  excusable  neglect;  and  may  supply  an  omission  in  any 
proceeding.  Where  a  proceeding,  taken  by  a  party,  fails  to  con- 
form to  a  provision  of  this  act,  the  court  may,  in  like  manner, 
snd  upon  like  terms,  permit  an  amendment  thereof,  to  conform 
it  to  tne  provision. 

U.,  a  17«,  am'O.    See  if  781,  783,  784,  2282. 

}  T2S.  Return*  by  olllcera,  etts. 

A  court,  to  which  a  return  is  made  by  a  sheriff  or  other  oflScer, 
or  by  a  subordinate  court  or  other  tribunal,  may,  in  its  discre- 
tion, direct  the  return  to  be  amended,  in  matter  of  form,  rither 
before  or  after  judgment. 

3B.8.4M(2Sdm.442). 
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9  TMI.  PApern  loitt  or  wltUbeld;  h<»w  snppltea. 

Where  an  original  pleadinfp  or  paper  is  lost,  or  withheld  by  anj 
person,  the  court  may  authorize  a  copy  to  be  filed  and  used,  in- 
stead of  the  original. 

Co.  Proo.,i4». 

1  727.  Order  of  court |  irlieA  neoeasary  to  aaiead. 

A  procesft,  pleading,  or  record,  shall  not  be  altered,  by  the 
;lerk  or  any  other  officer  of  the  court,  or  by  any  other  person, 
without  the  dlre<?tion  of  the  court,  or  of  another  court  of  com- 
petent authority;  except  In  a  case  where  a  party,  or  his  attoRieT, 
is  specially  authorized  by  law  to  amend  a  pleading. 

2  B.  S.  426  (2  Edm.  448).  am'd. 

i  728.  DUrefirardlnsT  defeeiii  In  aillaaTltii. 

Th«  want  of  a  lillc,  or  a  tleCect  in  llie  tIMn,  of  nu  affidavit, 
does  not  Impair  it,  if  it  intollUibly  refett*  to  (he  action  or  special 
proceeding,  in  which  it  la  uiudo. 

Co.  Proc.,  S  403. 

f  790.   Certain  bondu,  etc.,  when  ■iilll<*ien(. 

A  bond  or  undertaking,  reauired  by  statute  to  be  given  by  a 
person,  to  entitle  him  to  a  right  or  privlloge,  or  to  take  n  pr<v 
ceeding,  is  sufficient,  if  it  conforms  substantially  to  the  form 
therefor,  prescribed  by  the  statute,  and  does  not  varr  therefrom, 
to  the  prejudice  of  the  rights  of  the  party,  to  whom,  or  fof 
whose  benefit,  it  is  given. 

2  B.  S.  056  (2  Edm.  676),  am'd. 

I  730.  Amending  d€fe«rt»  in  bonds,  etc. 

Where  such  a  bond  or  undertaking  is  defective^  the  i^nrt, 
officer,  or  body,  that  would   be  authorized   to  receive  It,  or  to 


of  its  execution. 
Id.,  I  S4,  am'd. 
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TITLE  IL 

Taodesty  aod  oth^r  offers  and  requests  to  the  adverse  pavty, 

8cc.  731.  Tender  «ft«r  tott. 

T32.  Amount  to  be  paid  Into  court. 

T33.  Effect  of  vafflcfent   tender. 

T34.  When  to  be  deducted  from  recovery,  ttc. 

735.  RcqalrlDK   admiselon  of  gennlDeneas  of   paper. 

7W.  Offer  to  ilQuldate  damages  eoiidlUonallyr 

7S7.  Xffect  of  rcXiiMl  of  offer. 

738.  DefeDdant'a  offer  to  compromise;  proceedings  thereon. 

739.  Plaintlff^s  oSer  to  compromise  counterclaim;  proeeedinga  thereon. 
T40.  Offer   and  acceptance,   by  wtM>m  subscribed. 

741-742.  [Repealed.] 

i  781.  Tender  sifter  snit* 

Where  the  complaint  demands  judgment  for  a  sam  of  moQ^y 
onbr:  and  the  action  is  brought  to  recover  a  sum  certain,  or 
which  may  be  reduced  to  oertaintj  by  calculation;  or  to  recover 
damsffes  for  a  casual  or  Involuntary  personal  Injury,  or  a  like 
injury  to  property;  the  defendant,  or  his  attorney,  may,  at  aiur 
time  before  the  trial,  tender  to  the  plaintiff,  or  his  attorney,  such 
a  sum  of  money,  as  he  conceives  to  be  sufficient  to  make  amends 
for  the  ugvry,  or  to  pay  the  plaintiff's  demand;  together  with 
the  eofitfl  of  the  action,  to  that  time. 

2  R.  S.   S58,  f  20  (2  Bdm.  674),  an'd. 

I  732.  [Am'd,  1877.]     Amount  to  be  paid  into  conrt. 

A  tender,  made  ns  prescribed  in  the  last  section,  does  not 
araQ  the  defendant,  unless  the  money  Is  accepted,  or  is  paid 
farto  ooart,  and  notice  thoreof  in  writing  served  upon  the  plain- 
tuts  attorney  before  the  trial  and  within  ten  days  after  the 
tender.  If  the  plaintiff  takes  out  the  amount  paid  in,  he  accepts 
the  tender. 

i  733.  Bffeet  tff  •nlBclent  tender. 

If  it  appears,  upon  the  trial,  that  the  sum  so  tendered  waa 
niffieieiit  to  pay  the  plaintiff's  demand,  or  to  make  amends  for 
the  injury,  and  also  to  pay  the  costs  of  the  action,  to  the  time 
of  the  tender,  the  plaintiff  cannot  recover  costs  or  interest,  from 
the  thne  of  the  tender,  but  vaunt  pay  the  defendant's  costs  trovct 
that  time. 

2  B.  8.  054,  H  21  and  22  (2  Edm.  674),  consolidated.  See  Cp.  Proc.,  |  S80; 
post,    i  T»- 

i  734.  IMr'heBL  to  be  deducted  front  recovery,  etc 

If  the  plaintiff  proceeds  in  the  octlon,  after  accepting  the 
tender,  the  sum  accepted  must  be  deducted  from  the  recovery, 
and  liidianent  rendered  for  the  residne,  if  any;  and,  if  the  tender 
and  seeeptance  do  not  appear  in  the  pleadings,  a  memorandnm 
thereof  maat  be  annexed  to  the  judgment-roU.  The  plaintiff't 
ri^ht  to  recover  costs,  and  his  liability  to  pay  costs  to  the 
defendant,  are  determined  by  the  amount  of  the  residne. 

M.,  ff  ». 

I  735.  Reavirlnff  admtaaion  of  Kenutneneaa  of  psiper. 

TTip  attorney  for  a  party  may,  at  any  time  before  the  trial. 
rahtbit  to  the  attorney  for  the  adverse  party,  a  paper,  material 
ts  the  aetioai  and  request  a  written  admiMion  of  its  f  eauineness. 
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If  the  admission  is  not  given,  within  four  days  after  the  request, 
and  the  paper  is  proved  or  admitted  on  the  trial,  the  expenses, 
incurred  by  the  party  exhibiting  it,  in  order  to  prove  its  genuine- 
ness, must  be  ascertained  at  the  trial,  and  paid  by  the  patty 
refusing  the  admission;  unless  it  appears,  to  the  satisfaction  of 
the  court,  that  there  was  a  good  reason  for  the  refusal. 
Co.  Proc,  part  of  §  888. 

9  736.  Offer  to  Uavldate  damagres  conditionally. 

In  an  action  to  recover  damages  for  broach  of  a  contract,  the 
defendant's  attorney  mav.  with  the  answer,  s?rve  upon  the 
plaintiff's  attorney,  a  wiwien  offer,  that,  if  the  defenduiu  fails 
in  his  defence,  the  damages  may  be  assessed  at  a  specified  sum. 
If  the  plaintiff  serves  notice,  that  he  accepts  the  offer,  with 
or  before  the  notice  of  trial,  and  damages  are  awarded  to  bim 
on  the  trial,  they  must  be  assessed  accordingly. 

Id.,  8  386. 

§  737.   [Am'd,  1877.]    Effect  of  refusal  of  offer. 

If  the  plaintiff  does  not  accept  the  offer,  he  cannot  prove  it, 
upon  the  trial.  But  if  the  damages,  awarded  to  him,  do  not 
exceed  the  sum  offered,  the  defendant  is  entitled  to  recover  the 
expenses,  necessarily  incurred  by  him  in  preparing  for  the  trial 
of  the  question  of  damages.  The  expenses  must  be  ascertained, 
and  the  amount  thereof  determined  by  the  judge,  or  the  referee, 
by  or  before  whom  the  cause  is  tried. 

Id.,   i   387. 

5  738.  [Am'd,  1877.]  Defendanl'fi  offer  to  comyromLiei 
proccedlnnrs  thereon. 

The  defendant  may,  before  the  trial,  serve  upon  the  plaintiff's 
attorney,  a  written  offer,  to  allow  judgment  to  be  taken  against 
him,  for  a  sum,  or  i)roi)erty,  or  to  the  effect,  therein  specified, 
with  costs.  If  there  are  two  or  more  defendants,  and  the  action 
can  be  severed,  a  like  offer  may  be  made  by  one  or  more  defend- 
ants, against  whom  a  separate  judgment  may  be  taken.  If  the 
plaintiff,  within  ten  days  thereafter,  serves  upon  the  defendant's 
attorney,  a  written  notice  that  he  accepts  the  offer,  he  may  file 
the  summons,  complaint,  and  offer,  with  proof  of  acceptance, 
and  thereupon  the  clerk  must  enter  judgment  accordingly-  I^ 
notice  of  acceptance  is  not  thus  given,  the  offer  cannot  be 
given  in  evidence  upon  the  trial;  but,  if  the  plaintiff  fails  to 
obtain  a  more  favorable  judgment,  he  cannot  recover  costs  from 
the  time  of  the  offer,  but  must  pay  costs  from  that  time. 

Id.,   part  of  i  885. 

i  78d.  [An&'d,  1877.]  Plaintiff**  offer  to  oontpronalae  eowa- 
terelalmi  proceedlairB  thereon. 

Where  the  defendant  sets  up  a  counterclaim,  to  an  amount 
greater  than  the  plaintiff's  claim,  or  sufficient  to  reduce  the 
plaintiff's  recovery  below  fifty  dollars,  the  plaintiff  may  serve, 
opon  the  defendant's  attorney,  a  written  offer,  to  allow  judgment 
to  be  taken  against  him,  for  a  specified  sum,  with  costs,  or 
against  the  defendant  for  a  spocificd  sum;  and  against  the 
plaintiff  for  costs.  If  the  dofondant,  within  ton  days  there- 
after, serves,  upon  the  plaintiff's  attorney,  notice  that  ho 
accepts  the  offer,  either  party  may  file  the  summons,  complaint, 
answer,  and  offer,  or  copies  thereof,  and  proof  of  acceptajice: 
and  thereupon  the  clerk  must  enter  judgment  accordingly.     II 
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notice  of  acceptance  is  not  thus  given,  the  offer  cannot  be  ffiven 
ia  eTidence,  upon  the  trinl;  but,  if  the  recovery  is  not  more 
favorable  to  the  defendant  than  that  so  offered,  he  will  not  be 
entitled  to  recover  coBts  from  the  time  of  the  offer,  but  must 
pay  costs  from  that  time. 
Ct».  Proc.,    remainder  of  f  386,   am*d. 

f  T40.   OM4*r  and  acceptance,  by  vrbom  •nbseribed. 

Unless  ail  o(r<T  or  an  acceptnnco,  made  as  prescribed  in  either 
of  the  last  four  sections,  is  subscribed  by  the  party  making  it, 
hie  attorney  must  subscribe  it,  and  annex  thereto  his  aflidavU. 
to  the  effect,  that  he  is  duly  authorized  to  make  it,  in  behiiir 
•f  the  party. 

I  741.    [Rei>ealed,  1877.] 

'  f  T42.   [Rrpealed,  1877.] 
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TITLE  IIL 

Payment  of  money  into  court,  and  care  and  diapositum  thereof. 

Sec.  743.  PartF  brinfflnR  money   Into  court   Is   dlscbarged. 

744.  Comptroller    to   supervise    atlmlnlstratlon    of   funds,    etc. ;    enforcing 

JudgmentR,    etc. 
744-a.  Comptroller  may  examine  books,  etc.,  of  banks,  etc. ;  payment  o€ 
money  to  county  treaaurerw,   etc. 

745.  Transfer  of  moneys  and  securities  to  county  treasurers. 

746.  Funds;   where  and  how  deposited  or  liivetited. 

747.  Power  of  each  court  to  direct  payment  or  reinvestment  of  ita  ftands. 

748.  Application   of  preceding?  section. 

749.  Powers   of  certain   officers,    tonrhlnir  aecnrltles.   etc. 

750.  Provision  relating  to  death,  removal,  etc.,  of  officer. 

751.  Funds  or  proix^rty  not  to  be  surrendered  without  order. 

752.  ('nKtixlinn's  Ixjoks  of  account. 

753.  Annual  reports   to  comptroller. 

754.  These  provisions  applicable  In  New-York  to  the  chamberlain. 

f  748.  Party   brlnarliiv  money   Into  court   la   dlacliars«A. 

A  party  bringing  money  into  court,  pursuant  to  the  direction 
of  the  court,  is  disclmrged  thereby  from  all  further  liability,  to 
the  extent  of  the  money  so  paid  in. 

2  R.  S.   171,  i  21   (2  Edm.  177). 

S  T44.  [Repealed  by  L.  1000,  chs.  Ifi  and  58.  See  Consolidated 
Laws,  tits.  County  Law,  §  240,  State  Finance  Law,  §  4.] 

I  7-i4-a.  TAflcleil,  1908.)  Comptroller  may  examine  booka, 
etc.,  of  bankfi,  etc.;  payment  of  money,  etc.,  to  count jr 
treaBurera,   etc. 

The  comptroller  may  examine  the  books,  accounts  and  vouchers 
of  every  bank  and  trust  company  in  the  state,  in  anywise  relat- 
ing to  moneys  and  securities  paid  into  court,  under  an  order  of 
any  court  of  record;  and  where  the  same  has  not  been  paid  to 
the  chamberlain  of  the  city  of  New  York  or  to  any  county  treas- 
urer of  the  state,  the  comptroller  upon  an  application  duly  made 
shall  be  entitled  to  an  order  directing  the  payment  and  transfer 
of  all  such  money  and  securities,  from  any  of  such  banks  and 
trust  companies,  to  the  treasurer  of  the  proper  county,  and  in  the 
city  of  New  York  to  the  city  chamberlain. 

Added.   L.   1908.  ch.    182.    In  effect  Sept.   1.   1008. 

I  745.  rAni*d,  lfM>8.1  Trnntifer  of  moneys  and  Beevrltlea 
to  connti'  treamirerB. 

All  moneys  and  securities  paid,  transferred,  or  deposited  Into 
court,  must  be  paid  or  transferred,  either  directly  or  by  the 
olllccr  who  is  required  by  law  first  to  receive  it,  to  the  county 
treasurer  of  the  county,  where  the  action  is  triable,  or  to  such 
other  county  treasurer  as  the  court  specially  directs.  Where 
money  is  paid,  or  a  security  is  delivered  to  an  officer,  other  than 
the  county  tnni*«urer,  he  must  pay  or  transfer  it  to  the  county 
treasurer  within  two  days  after  he  receives  it.  In  the  city  of 
New  York  he  must  pay  it  to  the  chamberlain  within  two  days 
after  he  receives  it.  A  bond,  mortgage  or  other  security,  or  a 
certificate  or  transfer  of  stock,  taken  upon  the  investment  of 
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money  paid  into  court,  must  be  taken  to  the  county  iica^urer  of 
tlie  county  where  the  fund  belongs,  in  his  name  of  office;  or  to 
socb  other  county  treasurer  as  the  court  specially  directs. 

Siib0tKii«e  «f  M>  miKAl  4rt  L.  1848,  ch.  277»  S  1  (4  £Mm.  Sd8),  as  properly 
belrjDgv  to  this  title,  and  la  not  obsolete;  and  tlie  flrat  two  aeutences  of 
RbI»  8S.  See,  atoo,  3  R.  S.  ITl,  172,  part  8,  ch.  1,  tit.  2,  |f  17.  18.  and 
24  (3  Edm.  177  et  neq.);  aim  L.  1847.  cb.  280,  |  71  (3  R.  8.,  5tb  ed. 
2S5;  4  Eklm.   675).    Am'd.  L.  1908.  ch.   183.    In  effect  Sept.  1.   1908. 

I  7441.  TAm'4,  189S,  lfMM».]  Fvn«ii|  wbere  aA«  how  de* 
p«HilteA   or  Invevted. 

All  funds  or  moneys  paid  into  court  shall  be  deposited  in  such 
sarins  bank,  tru»t  company,  bank,  banking  association  or  with 
such  banker,  as  shall  be  designated  by  the  comptroller,  as  soon 
as  received  by  the  custodian  thereof.  But  the  money  must  be 
deposited  in  the  county  where  the  fund  belongs,  where  it  can 
be  done  conveniently  and  safely  and  with  advantage  to  the 
parties  interested. 

U  1892.  ch.  651.  Am'd  by  L.  1909,  ch.  6S.  Partly  repealed  by  L.  1909. 
<!h.  10.  See  Conaolidated  Lawa,  tit.  Banking  Law,  |  44.  Bee  note  44  of 
Mtee  of  Board  of  Sutntory  ConooUdation  at  end  of  code. 

I  74T.  rAm'd,  1892,  ]tN)8.1  Power  of  eack  oourt  to  dlreet 
payaaemt  or  relnveatinent  of  lt«  fund*. 

Eadi  court  ma^r  direct  that  money  paid  into  that  court  in  any 
action  or  proceeding  brought  therein,  or  any  bond,  mortgage  or 
other  security  which  represents  property  belonging  to  any  suit 
or  party  interested  therein,  may  be  paid  out«  transferred,  in- 
vested or  reinvested  in  any  manner  or  form  that  appears  to  it 
best  for  the  interests  of  the  owners  thereof.  But  such  directions 
flmst  be  embodied  in  an  order  or  decree  of  said  courts  founded 
apon  proi)€r  and  sufBcient  evidence  satisfaclorv  to  the  court  that 
such  disposition  of  the  property  is  best  for  the  interests  of  the 
owners  thereof  or  pmrties  interested  therein. 

U  MM.  ch.  «51;  L.  19M.  cb.  18S.    In  effect  Sept.   1.  1908. 

I  740.   IJkm'^  ]M»«}     AvpUwMlOii  of  preeedAtftR  eeettoit* 

The  provi^otM  of  tbe  kttt  pteeeding  section  shall  apply  to  all 
eowt*  of  record  of  the  Mate. 
U  IMS.  ch.  «61. 

I  740.  tAaa'dy  1877«]  Powers  of  eertaln  ottcers,  touoh- 
iam  eeenritieSf  ete^ 

A  county  treasurer,  «c  other  ofllcet,  or  ft  guardiati,  committee, 
or  other  trustee,  in  whos^  name  is  taken  a  bond,  mortgage,  or 
other  security,  or  public  stock,  representing  money,  paid  into 
court,  in  an  action;  or  to  whom  stock  or  a  security,  or  an  acL-oiint 
deed,  voucher,  receipt,  or  other  paper,  representing  or  relating 
to  such  money,  is  transferred,  delivered,  made,  or  given,  pur- 
suant to  law,  is  Vested  with  title  for  the  purposes  of  the  tnist, 
and  may  bring  an  action  upon  or  inr  relation  to  the  same,  in  his 
oflicial  or  representative  character. 

f  7BO.  PvOTlBlon    reiatla«    to    death,    reinoval,    ete.,    of 

On  the  expiration  of  the  bflScial  term  of  a  county  treasurer, 
or  where  a  vacancy  occurs  in  his  ofBce,  by  death  or  othcirwise, 
aD  public  stock,  bonds,  mortgages,  and  other  securities  held  by 
biiB,  as  prescribed  iU  this  title,  vest  in  his  successor  in  ofDce;  and 
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all  m(>t»<»r  aeposited,  as  preHcribed  in  this  title,  in  a  bank,  trust 
^^mpuny  or  other  depository,  to  his  credit,  vests  in,  and  must 
hti  carried  to,  the  account  of  his  successor  in  office. 

2  H.  8.  172,  li  2tt  and  27   (2  Edm.   178).  consoUcUted  and  abridged. 

I  T61.  [Ain*i1,  181)2.1  Fanan  or  propertj*  not  to  be  siar- 
renUered  ivltliout   order. 

No  money,  security  or  other  property  which  shall  have  been 
placed  in  the  custody  oC  the  court  shall  be  surrendered  without 
the  production!  of  a  properly  certified  copy  of  an  order  of  the 
court,  in  whose  custody  said  money,  security  or  other  property 
shall  have  beeu  placed,  duly  made  and  entered,  directing  Hucb 
disposition.  Each  order  must  be  countersigned  by  the  presiding 
judge  by  whose  direction  it  is  made. 

L.  1892,  cfa.  G51. 

S  762.   [Am*d,  1892,  lOOO.]    Cnatodlan's  booka  of  accoant. 

Every  oflQeer  having  charge  of  moneys,  securities  or  other  prop- 
erty in  the  custody  of  the  court,  shall  keep  a  book  or  books  in 
which  he  shall  make  an  exact  account  thereof.  Such  book  or 
b<»oks  shall  state  the  name  of  the  court,  the  title  of  the  case,  the 
date  of  receipt,  from  whgm  received,  the  amount  of  money,  if 
any,  and  a  description  of  the  securties  or  other  property  received, 
if  any,  and  each  addition  of  int.^rast;  also  the  date  and  descrip- 
tion of  each  order  for  payment  and  the  dates  and  amounts  of 
payments  thereunder  and  to  whom  paid;  also  an  account  of 
each  change  of  inyestment,  if  any. 

L.  IR92.  ch.  051.  Am'd  hy  h.  1009,  ch.  05.  Aim  partly  repealed  by 
U  lOUO,  oh.  10.  See  Conitolldated  Laws.  tit.  Banking  i^w.  |  45.  Sec  note 
45  of  ootea  of  Board  of  Statutory  Coosolidation  at  end  ot  code. 

S  7S3.  (Am'dy   1802.]     Annual  report*  to  comptroller. 

Every  treasurer  or  financial  offlcor  who  ha3  in  charge  or  poe- 
session  or  under  his  control,  money,  bonds,  stocks,  niortgOKos, 
or  any  other  securities  or  property  as  prescribed  in  this  title, 
must,  once  in  each  year,  make  a  report  to  th*  comptroller  at 
the  time  and  in  the  form  and  manner  which  he  may  prescribe, 
containing  a  true  statement  of  his  accounts  for  the  precinling 
year  or  from  the  time  of  the  last  report.  This  reiwrt  must  l>e 
verified  by  the  oath  of  such  officer,  and  must  be  accompani*^ 
by  the  certificato  of  the  proper  officer  of  wich  bank  or  trust 
company,  stating  the  exact  amount  on  deposit  with  aneh  corpora- 
tion to  the  creiiit  of  each  case  separately.  Such  ofiicer  or  bank 
<»r  trust  company  shall  furnish  any  additional  report  to  the 
comfit  roller  or  to  the  court  at  such  time  and  in  such  detail  as 
may  be  rtHjuired. 

L.    1892,   ch.   051. 

rS§  8  and  0,  L.  1802,  ch.  051,  do  not  amend  the  Code  of  Civ 
Proc,  but  ridate  to  same  subject  as  the  Code  section  amended  by 
that  act.  and  are  inscrtei'l  here  for  convenience  of  attorneyx. 

§  8.  The  comptrolh'r  is  authorized  to  employ  such  special  clt»rk 
or  clerks  as  he  may  deem  necessar.v,  to  carry  out  the  provisions 
of  this  act;  and  he  shnll  cause  an  examination  of  the  a^oonnCf 
of  the  officers  referred  to  in  this  act  to  be  nia<1e  at  least  once  ii 
each  year,  and  shall  enforce  the  provisions  thereof. 

m  SI.  Whoni'ver  any  sum  of  money,  paid  into  court,  shall  linv* 
remained  in  the  hands  of  any  couuty  treasurer,  or  of  the  chani 
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iK^rlain  of  the  city  of  New  York,  for  the  period  of  twem.v  yojirg 
it  shall  bc»  paid  over  by  such  officer  with  all  aceumuhitious  of 
intc-pest  thereon,  alter  deducting  his  legal  fees,  to  the  treasurer 
of  the  state  of  Xew  York.  The  said  treasurer  shall  pay  such  sum 
to  the  owner  or  owners  thereof  upoD  the  presentation  to  him  of 
the  "warrant  of  the  comptroller  tlicrefor.  The  comptroller  shall 
draw  his  warrant  for  such  sum  "upon  the  presentation  to  him  of 
an  order  of  the  court  made  in  accordance  with  section  seven  hun- 
drt<I  and  fifty-one  of  the  Code  of  Civil  Procedure  and  upon  due 
notice  to  said  comptroller.] 

I  TS4.  Tltese  provision*  applicable  In  New-Yorlc  to  the 
ehaaftberBa.ln. 

Each  provision  of  this  title,  relating  to  a  county  treasurer, 
applies  to  the*  chamberlain  of  the  city  of  New- York,  with  respect 
to  money  paid  into  court,  in  an  action  triable  in  the  city  and 
eountj-  of  N'ew-York,  or  with  respect  to  money,  or  a  bond,  mort- 
gage or  other  securitv,  or  public  stock,  representing  money  paid 
into  court;  except  where  special  provision,  with  respect  to  the 
eame,  is  otherwise  made  by  law. 

169 


fif  756-57  PABTY'S  DISABILITY,  OR  a  8,  t. 4 


TITLE  IV. 

Troceedingpsi  upon  the  death  or  disability  of  a  party  or  the 
transfer  of  his  interest. 

Sec.  755.  Action;  when  not  to  abate. 

7M.  Proceeding*  upon  transfer  of  Interest,  or  derolntloa  of  liability. 

7S7.  Id. ;  when  sole  party  dies  and  action  inrriTes. 

708.  Id. ;  When  one  of  ierenl  parties  dies. 

750,  760.  Id.;  when  part  of  Cause  of  action  snrytrea. 

761.  When  ^ourt  bmj  order  action  abated. 

76(2.  Special  cases  excepted. 

703.  Death  of  party  after  yerdlct.  etc. 

764.  Action  for  a  wrong  not  to  abate  after  rerdlct,  ete. 

766.  No  yerdict,  etc.,  can  be  taken  after  a  party's  death. 

766.  Death,  etc.,  of  public  officer  or  trustee. 


i  755.  [Am*«l,  1891.]     Action  |  wben  not  to  abate. 

An  action  does  not  abate  by  any  event,  if  the  caase  of  action 
suryives  or  continues.  A  special  proceeding  does  not  abate  by 
any  event,  if  the  right  to  the  relief  sought  in  such  special  pro- 
ceeding survives  or  continues,  but  this  provision  as  to  special 
proceeding  applies  only  to  cases  where  a  party  dies  after  this 
act  takes  effect. 

B.  1801,  ch.  284. 

S  756.  Pro«e«dUur«  npon  trannfer  of  Interest,  or  AeT'olv- 
tlon  of  llablUtr. 

In  case  of  a  transfer  of  interest,  or  devolution  of  liability,  thf 
action  may  be  continued,  by  or  against  the  original  party;  nnleea 
the  court  directs  the  person,  to  whom  the  interest  is  transferred, 
or  upon  whom  the  liability  is  devolved,  to  be  substituted  in  the 
action,  or  joined  with  the  original  party,  as  the  case  requires. 

Co,  Proc.,  I  121,  the  third  sentence. 


f  757.  [Am*«l,  1879,  1891.1  Id.)  wben  sole  partr  Alea  and 
action  anrvlveB. 

In  case  of  the  death  of  a  sole  plaintiff  or  a  sole  defendant,  it 
the  cause  of  action  survives  or  continues,  the  court  must,  upon 
a  motion,  allow  or  compel  the  action  to  be  continued,  by  or 
against  his  representative  or  successor  in  interest.  In  case  of 
the  death  of  a  sole  party  to  a  special  proceeding  after  this  act 
tuUea  effect,  if  the  right  to  the  relief  sought  in  such  proceeding: 
survives  or  continues,  the  court  must,  upon  a  motion,  allo^v  ot 
compel  such  proceeding  to  be  continued  by  or  against  bis  repre- 
sentative or  successor  in  interest.    This  provision  as  to  a  special 
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proceeding  does  not  etpgAj  where  provision  for  such  continuance 
lias  been  otherwise  made  by  law. 

L.   IIM.   eh.   2S4.      S««  2  R.  8.  448.  |  2. 

I  TS8.  [Aai'dy  1877.]  Id.|  wben  one  of  several  parties 
«lea. 

In  case  of  the  death  of  one  of  two  or  more  plaintifiPs,  or  one 
of  two  or  more  defendants,  if  the  entire  cause  of  action  suryiyes 
lo  or  against  the  others,  the  action  may  proceed  in  favor  of  or 
against  the  survivors.  But  the  estate  of  a  person  or  party 
jointly  liaUe  upon  contract  with  others  shall  not  be  discharged 
by  his  death,  and  the  court  may  make  an  order  to  bring  in  the 
proper  representative  of  the  decedent,  when  it  is  necessary  so 
to  do,  for  the  proper  disposition  of  the  matter;  and,  where  the 
Hability  is  several  as  well  as  joint,  may  order  a  severance  of 
the  action  so  that  it  may  proceed  separately  against  the  repre- 
sentative of  the  decedent,  and  against  the  surviving  defendant 
or  defendants. 

S  R.  8.  38«,  f  !  (S  Edm.  401). 


I  758.  1^1  vrlten  part  of  cause  of  actioa  survives. 

In  case  of  the  death  of  one  of  two  or  more  plaintiffs,  or  one 
of  two  or  more  defendants,  if  part  only  of  the  cause  of  action, 
or  part  or  some  of  two  or  more  distinct  causes  of  action,  sur^ 
vives  to  or  against  the  others,  the  action  may  proceed,  without 
bringing  in  the  successor  to  the  rights  or  liabilities  of  the 
deceased  party;  and  the  judgment  shall  not  affect  him,  or  his 
interest  in  the  subject  of  the  action.  But  where  it  appears 
proper  so  to  do,  the  court  may  require  or  compel  the  successor, 
or  a  person  who  claims  to  be  the  successor,  to  be  brought  in 
as  a  party,  upon  his  own  application  or  upon  the  application  of 
a  party  to  the  action. 

8i*«tttata  for  2  B.  8.  1S4,  180,  portions  of  H  108,  108,  115»  117,  iat>.  and 
12L 


J  7«0.  [Am'A,  1879.]    The  same* 

In  a  «aae  specified  in  the  foregoing  sections  of  this  title,  where 
sadi  a  person  applies  in  his  own  behalf,  the  court  may  direct 
that  he  be  made  a  party,  by  amendment  of  the  pleadings,  or 
otherwise  as  the  case  requires.  Where  an  application  is  made 
by  the  plaintiff,  to  bring  in  such  a  person  as  defendant,  the 
court  may  direct  that  a  supplemental  summons  issue,  and  that 
supplemental  pleadings  be  made.  Where  an  application  is 
Bsde  by  a  defendant  to  bring  in  such  a  person,  the  court  may, 
aad  where  the  protection  of  the  applicant's  rights  requires  it, 
wnat,  permit  the  defendant  to  commence  a  cross  action  for  that 
parpose.  The  cross  action  must  be  brought  in  the  same  court, 
unless  the  order  otherwise  specially  directs.  If  it  directs  that 
the  action  be  commenced  in  another  court,  the  latter  court  may, 
by  order  at  any  time  after  the  oroas  action  is  commenced,  remove 
to  its^  the  original  action*  with  like  effect  as  if  It  had  been 
brought  therein.  Unless  the  court  otherwise  directs^  the  original 
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action  and  the  cross  action  must  b«  tried,  and  judgment  rendered 
therein,  as  if  they  were  one  action. 
Id.  (2  Edm.  191). 

i  761.  Wben  eoi|rt  may  or^ier  action  abated. 

'  At*  any  time  after  the  death  of  the" plaintiff,'  or  after  the  mar- 
riage of  the  plaintiff,  where  it  affects  the  rights  of  either  party, 
the  court  may,  in  its  discretion*  upon  nodce  to  such  persons  as 
it  directs,  and  upon  the  application  of  the  adverse  part)',  or  of 
a  person  whose  interest  is  affected,  direct  that  the  action  abate, 
unless  it  is  continued  by  the  proper  parties;  within  a  time  speci- 
fied in  the  order,  not  less  than,  six  months,  nor  more  than  one 
year,  after  the  granting  thereof. 
Co.  Proc,  (  121,  fifth  BentODct,  am*d.     See  |  1756. 

1  762.  Special  ca«e«  excepted. 

The  foregoing  provisions  of  this  title  do  not  apply  to  a  case, 
where  special  provision  is  otherwise  made  by  law. 

f  763.  Deatb  of  party  after  verdict,  etc. 

If  either  party  to  an  action  dies,  after  an  accepted  ofifer  to 
allow  judgment  to  bo  token,  or  after  a  verdict,  report,  or  decision, 
or  an  Infrprlocntory  jfidgment.  but'  before  final  Judgment  is 
entered,  the  court  must  enter  final  judgment,  in  the  names  of  the 
original  parties;  unless  the  offer,  verdict,  report,  or  decision,  or 
the  interlocutory  judgment,  is  set  aside. 

2  R.  S.  887,  i  4,  atn'd. 

f  764.  rAm*d,  1004.]  Action  for  a  vrronir  not  to  abate  After 
verdict,  etc. 

Ah  action  commetioed  by  a  father  to  recover  damages  for  the 
seduot'oii  of  his  minor  daughter  does  not  abate  by  his  death, 
but  survives  to  the  rtother  of  such  daughter,  who  may  recover 
both  actual  and  exemplary  damages  therein  to  the  same  extent 
us  though  the  original  party  plaintiff  had  lived.  After  verdict 
report  or  decision  in  an  action  to  recover  damages  for  a  personal 
injury,  the  action  does  not  abate  by  the  death  of  a  party,  but 
Uie  subsequent  proceedings  are  the  same  as  in  a  case  where  the 
I'ause  of  action  survives.  And  In  ^ilse  said  terilict,  report  or 
decision  is  reversed  upon  questions  of  law  only,  said  action  does 
not  abate  by  the  death  of  the  party  against  whom  the  same  was 
rendered. 
L.  1904,  cb.  379.     In  effect  Sept.  1,  1904. 

i  765.  No  verdict,  eto.»  can  be  taken  after  a  party*a  deAtlu 

This  title  does  not  authorize  the  entry  of  a  judgment  against 
a  party,  who  dies  before  a  verdict,  report,  or  decision  is  actoaily 
rendered  against  him.     In  that  case,  the  verdict,  report,  or  de- 
cision is  absolutely  void. 
2  R.  S.  387,  f  6  (9  Edm.  40S).  ttt'd. 

f  760.  Deatb>  etc.,  of  pnblie  ollleer  or  trvstce. 

Where  an  action  or  special  proceeding  is  authorized  or  directed 
by  law,  to  be  brought  foy  or  in  the  name  of  a  public  officer,  or 
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by  a  receiver,  or  other  trustee,  appointed  by  virtae  of  a  statute, 
hU  death  or  remoTal  does  not  abate  the  action  or  special  pro- 
ceeding: but  the  same  may  be  continued  by  his  successor,  who 
must,  upon  his  application,  or  that  of  a  party  interested,  be  sub- 
stituted for  that  purpose,  by  the  order  of  the  court,  a  copy  of 
which  must  be  annexed  to  the  judgment-roll. 
2  B.  S.  88S,  §  14;  and  L.  1882,  ch.  285,  |  8  (3  Bdm.  874),  cooaolldated. 

ITS 
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TITLE  V. 

Motions  and  orders  generally. 

S«;c.  7G7.  Definition  and   form  of  an  ordor. 

7(i8.  Au  appliratiun  fur  an  oidur  In  a  moliun. 

7<>l).  Mutiuus   in   supreme  court;   where*   to  be  beard. 

770.  Motiou9  in   Saw   York  city. 

771.  In  absence  of  Judge,  motion  may  be  transferred  to  anotber  Jud^e. 

772.  773.  What  Judges  may  make  orders  out  of  court,  wltboat  notice. 

774.  Review  of  order  made  by   a  Judge  of  anotber  ei>urt. 
77r>.  When   stay  of  proceedings  not   to  exceed   twenty  days. 

77U.  Subsequent  application  for  order  after  denial,  etc.,  of  prior  applica- 
tion. 
777.  Id.;   as   to  application   for   Judgment. 

775.  Toualty    for    violating    last    two    sections.     ^ 
77U.  Costs  of   a   motion;   bow   collected. 

I   707.   [Ain*d,   1911.]      Definition   and   form   of  an   order. 

A  direction  of  a  court  or  judge,  made,  as  prescribed  in  ttiia 
act,  in  an  action  or  special  proceeding,  must  be  iu  writing,  un- 
less otherwise  specified  in  the  particular  case.  Such  a  direction, 
unless  it  is  contained  in  a  judgment,  is  an  order.  Iu  determiDinK 
a  motion,  the  court  shall  cause  its  determination,  together  with 
a  recital  of  the  papers  read  ou  the  motiou  ou  either  side  to  be 
indorsed  on  or  appended  to  the  back  of  the  motion  papers  and 
shall  sign  the  same  and  such  indorsement  and  signature  shall 
con.stitute  the  order  of  the  court;  but  nothing  herein  contained 
shall  prevent  the  court,  upon  the  application  of  either  partj» 
fnmi  resettling  such  order  in  the  form  of  the  written  order 
heretofore  in  use. 

IV).  Proc.,  I  400,  am'd.     Am'd  by  L.  1911,  cfa.  308,  In  effect  Sept.  1.  1911. 

I  7iiH,  fAm*a,  lOOO,  1011.]  An  application  for  an  order 
la  a  motion. 

Such  application  or  motion  must  be  made  to  a  court,  or  to  a 
judge  or  justice  thereof.  When  the  defendants  have  made  de- 
fault in  api)caring  in  an  action  or  proceeding,  any  application  or 
motion  therein  may  be  made  to  the  court  or  to  a  judge  or  justice 
thereof  out  of  cH>urt.  Where  any  of  the  defendants  in  an  action 
or  proceedings  have  appeared,  all  motions  or  applications  there- 
after nnule  in  such  action,  or  proceedings,  except  a  motion  made 
for  an  extension  of  time  on  two  days*  notice  under  rule  twenty- 
four  of  the  general  rules  of  practice  which  may  be  made  to  t 
judge,  and  except  where  it  is  otherwise  authorized  by  law.  must 
be  made  to  the  court,  unless  such  defendants  consent  to  the  mak- 
ing of  such  motion  or  application  to  a  judge  or  justice  out  of 
court.  Except  in  the  first  judicial  department  an  order  whicii 
is  authorized  by  statute  to  be  made  at  chambers  may  be  made 
by  the  court.  Any  proceeding  which  is  required  by  statute  to 
be  instituted  by  petition  may  also  be  instituted  by  an  affldavlt 
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wttiDS  forth  the  matter  which  it  is  required  that  the  petition 
shall  contain,  accompanying  a  notice  of  an  a ppli cation  for  tlie 
relief  which  would  properly  be  prayed  for  in  the  petition;  and 
in  like  nuinner  a  proceeding  which  is  required  by  statute  to  be 
instituted  by  affidavit  may  oe  instituted  by  petition.  The  party 
making  a  motion  may,  in  the  notice  thereof,  specify  one  or  more 
kinds  of  relief  in  the  alternative  or  otherwise,  and  the  adverse 
party  must,  where  at  least  eight  days'  notice  of  the  motion  shall 
be  given,  at  least  one  day  prior  to  the  time  at  which  the  motion 
is  noticed  to  be  heard,  serve  upon  the  attorney  for  the  moving 
party  copies  of  the  affidavits  and  papers  which  he  expects  to 
read  in  opposition  to  the  motion;  he  may,  at  least  three  days 
prior  to  tne  time  at  which  the  motion  is  noticed  tp  be  h^^ard, 
wrve  npoD  the  attorney  for  the  moving  party  a  notice,  with  or 
without  affidavits  or  other  papers  in  support  thereof,  specifying 
any  kind  or  kinds  of  relief  in  the  alternative  or  otherwise  to 
which  he  claims  to  be  entitled  in  the  action  whether  the  relief  bo 
aslced  for  be  responsive  or  not  to  the  relief  asked  for  by  the 
moling  party.  Upon  the  hearing  of  a  motion  relief  shall  not  be 
denied  to  any  party  because  of  defects  or  insufficiencies  in  the 
moving  papers  which  can  be  cured  upon  the  hearing  or  before 
the  entry  of  the  order  thereon,  but  the  court  or  judge  shall  direct 
that  sQcb  defects  or  insufficiencies  be  cured  or  supplied  forthwith, 
and  shall  proceed  to  hear  and  consider  the  motion,  or  may  direct 
tke  motion  to  stand  over  to  be  henrd  at  a  subsequent  time  or 
place.  In  either  case  it  may  award  against  the  party  in  w^iose 
iBoving  papers  or  apidication  such  defect  or  insufficiency  appears, 
easts  in  favor  of  the  adverse  party.  Whenever  a  motion  is  made 
to  set  axide  or  vacate  an  order,  judgment  or  decree  or  any  paper 
Bed  or  proceeding  taken,  because  of  technical  defects  therein,  or 
bccmnae  of  defects  or  insufficiencies  in  the  papers  or  proceedings 
■pon  which  it  was  made  or  entered  and  such  defects  or  insuffl- 
cseBcies  can,  without  prejudice  to  intervening  rights,  be  cured  or 
•vpplied,  it  shall  be  the  duty  of  the  court  to  direct  upon  the 
tearing  of  such  motion,  that  such  defects  or  insufficiencies  in  the 
order,  judgment  or  decree,  or  in  the  papers  or  proceedings,  be 
cored  or  supplied  nunc  pro  tunc,  awarding  against  the  party  in 
whose  order,  judgment  or  decree,  or  in  whose  papers  or  pro- 
ceedings such  defects  or  insufficiencies  appear,  costs  in  favor  of 
the  adverse  party.  The  pleadings  in  an  action  shall  at  all  times 
when  a  motion  is  made  therein  be  deemed  to  be  before  the  court 
although  not  specifically  referred  to  in  the  notice  of  ntotion. 
It,  f   401,  sobd.  1,  I^   1900,  ch.  147;  U  1011,  ch.  763,  in  effect  Sept.   1, 

I  760.  [Aan*d,  1879.]  Motloiui  In  anpreme  court;  -where 
to  Ibe  lie«rd. 

A  motion,  upon  notice,  in  an  action  in  the  supreme  court  must 
ba  aMde  within  the  ^ndSdal  district  in  which  the  action  is  triable, 
or  in  a  coonty  adjoming  that  in  which  it  is  triable;  except  that 
where  it  is  triable  in  the  first  judicial  district,*  the  motion  must 
be  made  in  that  district;  and  a  motion  upon  notice,  cannot  be 
made  io  that  district  in  an  action  triable  elsewhere.  But  this 
section  does  not  apply  to  a  case  where  it  is  specially  prescribed 


•  •phc  word*.   *'  tbe  motion  must  be  made  In  that  district,"  omittrd  by  vrror 
la  encnMsiog. 
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by  law  that  a  motion  may  be  made  in  the  county,  where   the 
applicant,  or  other  person  to  be  affected  thereby,  or  the   attor- 
ney,  resides. 
Id.,    f   401,   subd.   4,    am'd. 

I   770.   Motlonn  In  New  York  city. 

In  the  first  Judicial  district,  a  motion  which  elsewhere  must  be 
made  in  court,  may  be  made  to  a  judge  out  ot  court,  except  for  a 
new  trial  on  the  merits. 

Id.,  iQbd.  2, 

f  771.  In  abiience  of  Judgre,  motion  may  be  trannf erred 
to  another  Jndure. 

Where  notice  of  a  motion  is  given,  or  an  order  to  show  cause 
is  returnable,  before  a  judge,  out  of  court,  who.  at  the  time  fixed 
for  the  motion,  is  or  will  be  abseut,  or  unable,  for  any  other 
cause,  to  hear  it,  the  motion  may  be  transferred,  by  his  order, 
made  before  or  at  that  time,  or  by  the  written  stipulation  of  the 
attorneys  for  the  parties,  to  another  judge,  before  whom  it  misbt 
have  been  originally  made. 

Co.   Proc.,   i  404,  axn'd.     See  I  20,  ante. 

S  772.  [Am'd,  1885.1  "What  Indgrea  may  make  order*  o«t 
of  courts  urithoat  motlce. 

Where  an  order,  in  an  action,  may  be  made  by  a  Judge  of  Hie 
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court,  out  of  court,  and  without  notice,  and  the  particular  jud|ge 
is  not  specially  designated  by  law,  it  may  be  made  by  any  jncl|te 
of  the  court,  in  any  part  of  the  State;  or,  except  to  stay  proce«^ 


ings  after  verdict,  report,  or  decision,  by  a  justice  of  the  supremii 
court,  or  by  the  county  judge  of  the  county  where  the  action  Is 
triable,  or  in  which  the  attorney  for  the  applicant  resides.  Whet* 
such  an  order  grants  a  provisional  remedy,  it  can  be  vacated  only 
in  the  mode  specially  prPRcribed  by  law;  in  any  other  case,  ft 
may  be  vacated  or  modified,  without  notice,  by  the  judge  who 
made  it,  or,  upon  notice,  by  him,  or  by  the  court. 

Id.,  i  401.  siilxl.  3;  aud  Id.,  |  324,  consolidated  and  atnM.  See  ante.  |  241; 
I,.    1»)3,    ch.    04«. 

I   77:t.   The  name. 

The  liniitution,  contained  in  the  Inst  section,  of  the  county 
judges  who  may  make  an  order,  does  not  apply  to  a  case  where 
it  is  prescribod  in  this  act,  in  general  words,  that  a  particular 
order  may  be  made  by  a  county  judge,  or  by  liny  county  ijudge. 


774.   [Am'd,   1877.1     Review   of  order,  made  by  a  Jmdg^e 
another  court. 


An  action,  made  by  a  judge  of  a  court,  other  than  the  coort  in 
which  the  action  is  pending,  may  be  reviewed  id  the  aaiiM  man- 
ner, as  if  it  was  made  by  a  judge  of  the  court,  in  which  the  action 
is  pending. 

Co.   rrt>c.,   S  403,  last  clause,  aui'd.     St  c  S  327,  ante. 
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f  77B.  [Am'il,  1S77.1  When  iitay-  of  proceedlngrs  not  to 
ezeeed  rvremty  dar** 

An  order  to  sta^  proceedings  in  an  action,  for  a  longer  time 
than  twenty  days,  snail  not  be  made  by  a  judge, .  out  of  court, 
except  to  stay  proceedings  nnder  an  order  or  judgment  appealed 
from,  or  where  it  is  made  npon  notice  of  the  application,  to  the 
adTerae  party,  or  in  cases  where  special  provision  is  otherwise 
made  by  law. 

Id.,  i  401.   rabd.  e.     See  Hale  67. 

}  776.  Svbaeaneat  application  for  order  after  denial^ 
etcy  of  pri*r  apylieatlon. 

If  an  application  for  an  order,-  made  to  a  judge  of  the  court, 
or  to  a  county  judge,  is  wholly  or  partly  refused,  or  granted 
conditionally,  or  on  terms;  a  subsequent  application,  in  reference 
to  the  same  matter,  and  in  the  same  stage  of  the  proceedings, 
shall  be  made  only  to  the  same  judge,  or  to  the  court.  If  it  is 
made  to  another  judge,  out  of  court,  an  order  granted  there- 
Qpon  mast  be  vacated  by  the  judge  who  made  it;  or,  if  he  is 
absent,  or  otherwise  unable  to  hear  the  application,  by  any  judge 
of  the  court,  apon  proof,  by  affidavit,  of  the  facts. 

2  R.  &   281.   I  27   (2  Edm.  297);  and  id.   173.   fS  32.   33  and  84  (2  Bdm. 

I  T7T«  Id.  I  mm  to  application  for  Jndsment. 

Where  an  application  is  made  to  the  court  for  judgment,  it 
caiiiiot  be  withdrawn,  without  the  express  permission  of  the 
court;  and  a  subsequent  application  for  judgment  shall  not  be 
made,  at  a  term  held  by  another  judge,  except  where  the  first 
application  is  so  withdrawn:  or  where  the  directions,  given  there- 
opoB,  reqaire  an  act  to  be  done,  before  judgment  can  be  ren- 
dered; or  where  the  fact  of  the  former  application  is  stated,  and 
the  proceedings  thereupon,  and  subsequent  thereto,  are  fully  set 
forth,  in  the  papers  upon  which  the  application  is  made. 

1  TT9m  Pemalty  for  violating  last  tiro  Bectlons. 

A  person  making  an  application,  forbidden  by  the  last  two 
sections,  with  knowledge  of  the  previous  application,  shall  be 
ponished  by  the  court,  for  a  contempt. 

2  B.   S.   281.    I   28. 

f  77».    rAm*d,    1870,    1882   and    1884.1    Conts    of   a   motion  i 
eoUe«ted. 


Where  costs  of  a  motion,  or  any  other  sum  of  money,  directed 
by  an  order  to  be  paid,  are  not  paid  within  the  time  fixed  for 
that  pnrpose  by  the  order,  or  if  no  time  is  so  fixed  within  ten 
days  after  the  service  of  a  copy  of  the  order,  an  execution  against 
the  personal  property  only  of  the  party  required  to  pay  the  same, 
may  be  issued  by  any  party  or  person  to  whom  the  said  costs 
or  snm  of  money  is  maoe  payable  by  said  order,  or  in  case  per- 
mission of  the  court  shall  be  first  obtained  by  any  party  or  per- 
son having  an  interest  in  compelling  paj^ment  thereof,  which 
execution  shall  be  in  the  same  form,  as  nearly  as  may  be,  as 
an  execution  upon  a  judgment,  omitting  the  recitals  and  directions 
relating  to  real  property;  and  all  proceedings  on  the  part  of  the 
party  required  to  pay  the  same,  except  to  review  or  vacate  the 
order,  are  stayed  without  further  direction  of  the  court,   until 
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the  payment  thereof.  But  the  adverse  party  may,  at  his  election, 
waive  the  stay  of  proceedings.  Where  the  order  directs  that 
the  costs  of  a  motion  abide  the  event  of  the  action,  or  where 
costs  of  a  motion,  awarded  by  an  order,  have  not  been  collected 
when  final  judgment  is  entered,  they  may  be  taxed  as  part  of 
the  costs  of  the  action  or  set  off  against  costs  awarded  to  the 
adverse  party,  as  the  case  requires.  But  nothing  herein  con- 
tained shall  be  so  construed  as  to  relieve  a  party  or  person 
from  punishment  as  for  contempt  of  court  for  disobedience  to 
an  order  in  any  case  when  the  remedy  of  enforcement  by  such 
proceedings  now  exist. 

See  Code  of  Proc.,  at  ani'd  in  1876;  L.   1SS4,  ck.   IBl;   i  3283,  post. 
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TITIA  VL 
Kiaoallaneoiui  practice  regulations. 

Af*ld»  1.  QwMrml  regnlatSoiM  respecting  time. 
S.  VwUimd  and  defeired  caoMi. 

5.  Servlee  of  pApera. 

4.  Dtoooverj  of  Dooka  and  papers. 

B.  Ooneral  regnlatioiia  respecting  bonds  and  nsdertaklngs. 

6.  OCtaar  matters. 

ARTICLB    FIRST. 

General  reguiaiiona  respecting  time. 

Vt^  180.  KotSca  of  motion,  to  be  eight  days. 

TSt.  Bow  time  enlarged,  before  Us   expiration. 

m.  Cosy  of  affldant  moat  be  serred. 

TSB.  BeUiBf,   after  time  bas  expired. 

TM.  Wlion  time  cannot  be  extended. 

TW.  Qoalttcatlon  of  laat  section. 

TB8L  Ocdars  In  certain  actions;  how  pnbUshed. 

TBT.  Time  ft»r  pabllcatlon  of  notice;  bow  computed. 

788.  [Bopealed.] 

i  780.  Hotiee  of  aaotloB,  to  be   elvbt  days. 

Where  apedai  proTislon  ig  not  otherwise  made  bj  law,  or  by 
tbe  generad  roles  of  practice,  if  notice  of  a  motion,  or  of  any 
^ther  proceeding  in  an  action,  before  a  court  or  a  jadge,  is 
ueceasary,  it  must,  if  personally  serred.  be  served  at  least 
eisht  days  before  the  time  appointed  for  the  hearing;  unless  the 
court  or  a  judge  thereof ,  or  a  county  judge  of  the  county  where 
the  action  is  triable  or  m  which  the  attorney  for  the  applicant 
vesidea*  upon  an  affidavit  showing  grounds  therefor,  maKes  an 
onler  to  show  cause,  why  the  application  should  not  be  granted; 
and.  in  the  order,  directs  that  service  thereof,  less  than  eight 
days  before  it  is  returnable*  be  sufficient. 

aaa  U  1»0,  eb.  S19.   Sao  also  Bolaa  87.  87. 


f  T81.  Hovr  time  ealarved,  before  Its  expiration. 

Where  the  time,  within  which  a  proceeding  in  an  action,  after 
Its  commencement,  must  be  taken,  has  begun  to  run,  and  has 
Dot  expired,  ft  may  be  enlarged,  upon  an  affidavit  showing 
cToands  therefor,  by  the  court,  or  by  a  judge  authorised  to 
■nake  an  order  in  the  action. 
Cau  Pioe^  part  of  |  406,  am'd. 

I  TBS.  CopT  of  allldavlt  mast  be  served. 
In  a  case  specified  in  the  last  two  sections,  the  affidavit,  upon 
which  the  order  was  granted,  or  a  copy  thereof,  must  be  served 
with  a  copy  of  the  order;  otherwise,  the  order  may  be  disregarded. 

M. 

I  TBS.  Relief,  after  time  bas  expired. 

After  the  expiration  of  the  time,  within  which  a  pleading  must 
be  made,  or  any  other  proceeding  in  an  action,  after  Its  com- 
mencement, must  be  taken,  the  court,  upon  good  cause  shown, 
■ay.  in  its  discretion,  and  upon  such  terms  as  justice  requires, 
refiere  the  party  from  the  consequences  of  an  omission  to  do 
the  act,  and  allow  it  to  be  done;  except  as  otherwise  specially 
preecribed  by  law. 

l^isllliiif  ftw  put  of  Oo.  Proe.,  I  174. 
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1  784.  IVhen   time  cmnpot  !>•  eKtended. 

A  court,  or  a  judge,  is  not  authorized  to  extend  the  time, 
6zed  by  law,  within  whictji  to  commence  aa  act^^n;  or  to  take 
an  appeal;  or  to  apply  to  confinue  an  action,  where  a  party 
thereto  has  died,  or  has  incurred  a  disability;  or  the  time  fixed 
by  the  court,  within  which  a  supplemental  complaint  inust  be 
made,  in  order  to  continue  an  action;  or  an  action  is  to  abate, 
unless  it  is  continued  by  the  proper  parties.  A  court,  or  a  jud^e; 
cannot  allow  either  of  those  acts  to  be  do&e,  after  the  expiration 
of  the  time  fixed  by  law,  or  by  the  order,  as  the  case  may  be» 
for  doing  it;  except  in  a^esiae  specified  inythe  next  section. 
8«e  Oo.   Proc..   S  406. 

S   786.   [Am*d,   1877.]      Qaallil cation   of   last   ■eetloa. 

Where  a  party  entitled  to  appeal  from  a  Judgment  or  order. 
or  to  move  to  set  aside  a  final  judgment  for  error  in  taot,  dies 
either  before  or  after  this  chapter  takes  effect,  and  before  the 
expiration  of  the  time  within  which  the  appeal  may  be  taken,  or 
the  motion  made,  the  court  may  allow  the  appeal  to  be  taken,  or 
the  motion  to  be  made,  by  the  heir,  deTisee,  or  personal  repre- 
sentative of  the  decedent,  at  any  time  within  four  month*  After 
hifl  death. 

S  786.  Orders  fn*  certain  actions  |  kow  naMtohed. 

Where  an  action  is  brought  for  the  collective  benefit  of  the 
creditors  of  a  person,  or  of  an  estate,  or  fbr  the  benefit  of  a 
person  or  persons,  other  than  the  plaintiff,  who  will  come  In  and 
coQtribute  to  the  expense  of  the  action,  notice  of  a  directloii 
of  the  couit,  contained  in  a  Judgment  or  order,  requiring  the 
creditors,  or  other  person  or  persons  to  Exhibit  their  demaada^ 
or  otherwise  to  come  In,  must  be  published,  once  in  each  w«A, 
for  at  least  three  successive  weeks,  and  as  much  logger  a*  tihe 
court  directs,  in  the  newspaper,  published  at  Albanr,  in  wlileh 
legal  notices  are  required  to  be  published,  and  in  a  newspaper, 
published  in  the  county  where  the  act  is  reqnifed  to  be  d«n». 

2  R.  8.  ftsti  -I  tea  <g  adm.  ioo>.  >   .  i  -^ . 

I  787.  Tine  for  pablication  of  Aotlce|  how  compttt«4L. 

The  period  of  publication  of  a  legal  notice,  in  an  action  or 
upedal.  proceeding,  brought  in  a  court,  either  of  record  or  not 
of  record,  or  before  a  judge  of  such  a  court,  must  be  computed. 
so  as  to  exclude  the  first  day  of  publication,  and  include  tiie 
day,  on  which  the  act  or  event,  of  which  notice  is  given,  tn  to 
happen,  or  which  oonpletea  the  fuU  period  of  pu^Ucfitloo, 

00.    f^^.   f  43B. 

i  788.  [Repealed,  1802»  ch.  677.] 
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AMTIOIiH  SBOOlfD. 

Pr^mr^  ond  dtferrtd  oau«et* 

IM.  TM.  PreCflraaet  «f  Mrtaln  mctioiii  by  tlie  p«opl 
IMl  Id.;  of  ertiBliial  mctloos. 
m.  U.;  aaooc  cItU  actions. 
718.  Id.;  In  maDdAmas  or  prohlbitiOD. 
nt.  WkOB  aa  avdor  U  neeeaMur. 
IM«,  IltopMded.) 

I  788.  Pr«feremce  of  €»avtalit  aetiona  by  t1i«  9«o9l«. 

A  trial,  motion*  appeal,  or  hearing,  in  an  action  by  the  people 
to  recoTer  money,  funds,  credits,  or  other  property,  held  or  owned 
by  the  States  or  held  or.  owned,  officially  or  otherwise,  for,  or 
ia  behalf  of,  a  public  or  goTernmental  interest,  by  a  municipal 
or  other  public  corporation,  or  by  a  board,  officer,  custodian, 
i«en€7  or  agent  of  the  State,  or  of  a  city,  county,  town.  Tillage, 
•r  other  dlTision,  Bubdivision,  department,  or  portion  of  the 
States  which  the  defendant  has,  without  right,  obtained,  re- 
eeired,  converted,  or  disposed  of;  or  to  recover  damages,  or  other 
compensation,  for  so  obtaining,  receiving,  paying,  converting,  or 
^ispoainir  of  the  same;  or  the  aiding  or  abetting  thereof;  is 
entitled,  on  the  application  of  the  attorney-general,  to  a  prefer* 
:fnce  over  any  other  business,  at  a  term  or  sitting  of  any  court 

'd  the  State,  irrespective  of  Its  place  upon  the  calendar. 

14.  ms.  ch.  40b  I  ft. 

I  TMI.  Idl.|  of  criminal  aotiona. 

A  criminal  action,  including  an  appeal  or  other  proceeding  in 
a  criminal  cause,  is  entitled,  under  the  direction  of  the  court, 
t»  meference  in  the  trial  or  bearing  thereof,  over  all  civil  actions 
aaa  qiecial  proceedings,  except  as  prescribed  in  the  last  section. 

I  T»l«  (Am>4,  1S77,  187»9  1682,  1887,  1886»  1899,  1900,  1909» 
199C]     14. 1  amomv  civil  actioaa. 

Civil  causes  are  entitled  to  preference  among  themselves,  in 
the  trial  or  hearing  thereof,  in  the  following  order,  next  after  the 
«aaaea  specified  in  the  last  section  but  one: 

1.  [Aaa'A,  1S79,  18Q8»  1906.1  An  act.on  or  special  proceeding 
It  by  or  against  the  people  of  the  state,  or  brought  by  the 
^  of  the  state  on  the  relation  of  a  party,  or  brought  by  or 
St  any  state  officer  or  board  of  state  offlci-rs  as  such;  where 
I  attorney  of  the  said  people,  state  officer  or  bosrd  of  state  offi- 
cers or  attoniey  for  the  plaintiffs  In  snoh  action  or  special  proceed- 
te.^  has  given  notice,  at  the  time  of  the  service  of  the  notice  of 
Ml!  or  argument,  of  the  particular  day  in  the  term  at  which  he 
will  more  H.  If  the  action  or  special  proceeding  is  not  moved  by 
said  attorney  for  trial  or  argument  on  that  day,  or  as  soon  there- 
after in  the  same  term  as  the  court  can  near  It,  the  other 
party  may  then  move  the  trial  or  argument;  otherwise  it  shall 
not  be  moved  out  of  its  order  at  that  term  except  by  the  special 
m^er  of  the  court. 

U  1808*  eb.  130:  Ll  1906.  cfa.  SI.  Id  effect  Sept.  1.  1906. 
X,  [Am^^  I88a»  ^^^^1  An  action  or  special  proceeding  in 
which  The  City  of  New  York,  or  a  board  of  officers,  exercising 
powers  conferred  by  a  statute  fior  the  protection  of  public  health 
or  public  or  private  property,  or  for  the  prevention  or  punish- 
ment of  Tiolations  of  a  statute  relating  to  either  of  those  subjects, 
or  the  commissioner*  of  pilots  in  The  City  of  New  Yorlc,  are  par- 
tics*  where  a  notice,  similar  to  the  notice  prescribed  in  the  last 
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subdivision,   has  been  served  by  tkoir  cUorney,  at  the  time  ol 
service  of  the  notice  of  trial  or  argument.     The  proYisioas  uf  tbc 
last  subdivision,  relating  to  moving  the  trial  or  argument,  apply 
to  a  cause. within  this  subdivision. 
U   1886,  cb.   130.    In  effect  3ept.   1,   1888. 

3.  In  the  court  of  appeals  or  the  supreme  court,  an  appeal 
taken  by  either  party,  m  an  action  or  special  prooseding  other 
than  as  specified  in  subdivision  first  of  this  section,  where  the 
people  of  the  Htate,  or  a  board-  of  t^ate  officers,  are  sole  par- 
ties, or  a  State  officer  ia  sole  party,  plaintiff  or  delfendant. 

3a.  [Addea,  18B0.}  jn  the  court  of  appeals  or^the  stiprenie 
court,  an  appeal  taken  by  either  party  in  an  action  or  special  pro- 
ceeding from  a  judgment  or  order  declaring  a  legislative  enact- 
meut  uuconstitutioual,  is  entitled  on  motion  of  the  appellant,  to  a 
preference  over  any  business  irrespective  of  its  place  upon  tlw 
calendar,  e.xcept  as  to  preferences  provided  for  in  sections  aeven 
hundred  eighty-nine,  seven  hundred  ninety  and  the  precedins 
subdivisions  of  this  section. 
U  1899,  c|i«  sas.    In  effect  Sept.  1. 1899. 

4.  In  the  court  of  appeals,  an  action,  a  party  to  which  has 
died,  pending  the  action,  where  the  pendency  of  the  action  pre- 
vents a  final  settlement  of  the  estate  of  the  deceased  party. 

5.  [Am'd,  1805,  1899,  looo,  looo.]  In  any  coart,  an  action 
or  special  proceeding  in  which  an  executor  or  an  administrator,  or 
testamentary  trustee,  or  an  infant,  or  a  trustee  of  a  fund  for  the 
support  and  maintenance  of  an  infant,  or  a  receiver  appointed 
by  the  court,  or  by  the  comptroller  of  the  currency  of  the  United 
States,  or  a  trustee  in  bankruptcy,  or  a  general  assignee  for  the 
benefit  of  creditors,  or  the  committee  of  a  lunatic  or  an  idiot,  or 
a  creditor  of  n  deceased  insolvent  debtor  suing  for  the  benefit 
of  himself  and  other  creditors  interested  in  the  estate  or  pro^ 
erty  of  such  deceased  debtor  where  a  right  of  action  is  given  vj 
express  provision  of  law,  is  the  sole  plaintiff  or  sole  defendant; 
an  action  or  special  proceeding  for  the  construction  of,  or  an 
adjudication  upon  or  to  determme  the  validity  of  the  probate  ai 
a  will,  in  which  the  administrator,  with  the  will  annexed,  or  the 
executor  of  the  will  is  joined,  as  plaintiff  or  defendant,  with  one 
or  more  other  parties,  and  an  appeal  from  the  judgments  or 
decision  in  any  of  the  foregoing  actions  or  proceedings  and  in 
the  court  of  appeals  or  the  supreme  court,  an  appeal  from  the 
decree  or  de<'isi()n  of  a  surrogate's  court,  determining  a  will  to 
be  valid  and  admitting  it  to  probate,  or  determining  an  instm- 
ment  offered  for  probate  as  n  will  to  be  invalid  or  not  entitled 
to  probate  as  such,  or  grai^ting  general  letters  of  administration 
or  directing  the  distribution  of  a  fund  or  payment  of  money  hy 
an  executor  or  an  administrator  in  pursuance  of  an  order  or  de- 
cree made  on  an  intermediate,  final  or  judicial  accounting  or 
otherwise  by  an  administrator  or  an  executor. 

L.  1880.  eh.  680;  L.  1900,  ch.  144;  U  1008,  cb.  8.    In  elfect  8*pt.  1.   IMC 

0.  [Am*d,  1R09.1  An  action  for  dower  where  the  plaintiff 
makes  proof  by  aflldavit,  to  the  satisfaction  of  the  cowt,  or  ■ 
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iodge  thereof,  that  she  hftti  no  srufflcient  means  of  support  aside 
ftom  the  estate  iu  controversy,  an  action  for  the  partition  of  real 
prqierty.  .  .  .  \     , 

7.  (Aam'A,  1882.]  An  action  against  a  corporation  or  joint-atock 
association,  issuing  bank  notes  or  any  kind  of  paper  credits,  to 
drculate  as  money:  or  by  or  against  a  receiver  of  such  a  corpora- 
tion or  association;  an  action  in  which  a  county  or  town  is  sole 
plaintiff  or  defendant.  ,  , 

8.  [Am»*,  1879.]  An  action  against  a  corporation,  founded  upon 
a  note  or  other  evidence  of  debt  for  the  absolute  payment  of 
money.  An  action  upon  an  undertaking  given  upon  an  appeal  to 
the  court  of  appeals  or  to  stay  the  execution  on  an  appeal  to  the 
coart  of  appeals.  ^     .«.,..«.  » 

9  [Am'4,  1887.]  In  an  action  against  a  sheriff,  in  his  official 
capaoty,  or  an  action  by  a  sheritf  or  late  sheriff,  to  recover  for 
a  breach  of  the  obligation  of  a  bond  or  bonds,  or  an  inatrurnent 
or  instnuDents  of  indemnity,  or  an  undertaking  or  undertakings 
given  to  him  in  his  official  capacity.  ,      .        ^ 

10  A  cause  entitled  to  preference,  by  the  general  rules  of  prac- 
tice "or  bv  the  special  order  of  the  court,  in  the  particular  case. 

11.  [Ad'deAy  1898.]    In  any  court  an  action  for  libel  or  slander. 

U 1898  cb.  196.    In  effect  Sept.  1, 1888. 

12.  IA«*««,  189©.]  In  the  court  of  appeals,  all  appeals  from 
judgments  of  affirmance  rendered  by  the  appellate  division  of  the 
mipreroe  court  in  cases  enumerated  in  subdivision  two  of  section 
one  hundred  and  ninety-one  of  this  act,  where  the  decision  <t 
the  appellate  division  has  been  unanimous  and  an  appeal  has 
been  taken  or  allowed  as  in  said  subdivision  of  said  section 
provided* 

L.  Jtm,  eb.  KB-    In  effect  Sept.  1, 1899. 

13.  (Added,  11M>2.]  An  action  for  absolute  divorce  in  which 
an  order  has  been  made  granting  temporary  alimony. 

L  11Xk2,  cb.  867.    In  effect    Sept.  1,  1902. 

Where  an  issue  of  law  and  an  issue  of  fact,  or  two  or  more 
other  questions  of  different  natures,  come  before  the  same  term 
of  the  court  for  trial  or  hearing,  the  preference  given  by  this 
section  affects  only  the  order  in  which  the  issues  or  questions 
of  the  same  nature  are  to  be  disposed  of. 

I  799.  [Aat*d,  1896.]    Id.|  in  mandamus  or  prohibition. 

Where  a  writ  of  mandamus  or  of  prohibition  has  been  issued, 
from  the  appellate  division  of  tjie  supreme  court,  to  a  special 
term,  or  a  judge  of  the  same  court,  the  cause  may,  in  the  discre- 
tion of  the  court,  or,  where  an  appeal  is  taken  therein  to  the 
eoort  of  appeals,  in  the  discretion  of  that  court,  be  preferred  over 
any  of  the  causes  specified  in  the  last  section. 

L.  WK,  eh.  MS. 
I  T98.   [Am*d»  1896,  1898,  1900,  1904.]    Where  an  order  1m 


Where  the  ri^ht  to  a  preference  depends  upon  facts  which  do 
not  appear  in  the  pleadings  or  other  papers  upon  which  the  cause 
is  to  be  tried  or  heard,  the  party  desiring  a  preference  must  pro- 
cnre  an  order  therefor  from  the  court,  or  a  judge  thereof,  upon 
notice  to  the  adverse  party.  A  copy  of  the  order  must  be  served 
with  or  before  the  notice  of  trial  or  argument.    Such  an  order  is 
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not  appealable,  bat  it  may  be  yacated  by  the  jadge  or  judgea 
holding  the  term  at  which  the  preferred  cause  is  noticed  for 
trial  or  hearing,  or  by  such  other  justice,  or  at  such  other  tenn 
of  court,  or  at  such  other  time  as  shall  be  prescribed  by  the  gen- 
eral or  special  rules  of  practice.  But  a  preliminary  order  Is  not 
requisite  in  a  case  embraced  within  subdivision  first  or  second 
of  the  last  section  but.  one,  and  the  order  in  a  case  embraced 
within  subdivision'^  six  thereof  may  be  made  ex  parte>,  and  is 
conclusive.  Where  no  order  is  required,  a  claim  for  preference, 
specifying  the  provision  of  law  under  which  the  claim  is  made, 
may  be  inserted  in  the  note  of  issue  to  be  filed  with  the  clerk, 
and  it  shall  then  be  the  duty'ofsuch  clerk  to  place  such  cauae 
in  its  proper  place  among  the  preferred  causes  at  the  htfad  of 
the  calendar;  except  that  in  the  counties  of  New  York,  Kings, 
Queens  and  Erie,  and  the  seventh  judicial  district,  no  action  or 
special  proceeding  shall  be  placed  as  a  preferred  cause  upon  the 
calendar  of  any  circuit  court  or  trial  term  or  special  term  of  any 
court  as  herein  provided,  but  the  party  desiring  a  prefferetace  of 
any  cause  shall  serve  upon  the  opposite  party,  with  his  notice  of 
trial,  a  notice  that  an  application  will  be  made  to  the  court  at 
the  opening  thereof,  or  to  such  justice  or  other  term  of  court  or 
at  such  other  time  as  shall  be  prescribed  bgr  the  -fftDeral  or 
special  rules  of  practice,  for  leave  to  move  the  same  as  a  pre* 
ferred  cause,  and  if  the  right  to  a  preference  depends  upon  facts 
which  do  not  appear  in  the  pleadings  or  other  papers  upon  whi^ 
the  case  is  to  be  tried  the  notice  must  be  accompanied  by  an 
affidavit  showing  such  facts.  In  said  counties  of  New  York, 
Kings,  Queens  and  Erie  and  in  the  seventh  judicial  district,  the 
application  for  a  preference  shall  be  made  at  the  opening  of  the 
court,  or  to  such  justices  or  other  term  of  court,  or  at  such  other 
time  as  shall  be  prescribed  by  the  general  or  special  rules  of 
practice,  and  if  it  shall  appear  that  the  cause  is  entitled  to  a 
preference  and  is  intended  to  be  moved  for  trial  at  or  for  the 
term  for  which  the  application  is  made,  the  court  or  jnatice 
must  designate  a  day  certain,  during  that  term,  on  which  day 
the  said  cause  shall  then  be  heard;  if  there  be  two  or  more 
causes  so  designated  for  trial  for  the  same  day,  the  said  cansea 
shall  be  heard  in  the  order  of  their  date  of  ismie. 

L.  1896.  cb.  410;  h.  18fW,  ch.  140;  L.  1900,  Qb.  172;  U  190i  eh.  173.    ta 
effect  Sept.  1,  1004. 

i  794.  [Repealed  Jan.  1,  1896;  L.  1895,  ch.  946.] 

iT96.  [Repealed  Jan.  1,  1896;  L.  1895,  ch.  9i&] 
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ARI^ICl/B  I^HIRD. 

Service  of  pcipera, 

6cc  706.  Paper   may   be  senred  (tcraoiially. 
797.  Other    mod^    ot   ((ferrlce.- 

TW:  Doable  time  wften  BerVi«d  through'  tho  port-offloe.  ^ 

709.  When   paper  to  be  served  ou   attorti(«y;^'wrtaen  serrice  not  Mqult^. 
MO.  When  serrlce  maf  i^  mnile  oli  rl^rk,  tot  noa-reeideiu . 
801.  Serrice    through    qraoch    poat-ufflce  Jn   New   York  city. 
801-a.  Service    In    certain,  actions    when    natue    of    deceased    penjon    Is 

Dtftted  aa  defendant. 
402.  This  article  not  applicable  to  serrice  of  ■ummona  or  certain  ether 


i  799.   [Ajn'd»  1888.]     Paper  may  be  wirired  personallr- 

A  notice  or  other  paper  in  an  action  may  be  seryed  ou  a  party,, 
or  an  attorney,  either  by  deliyering  it  to  him  personally,  or  in 
the  manner  prescribed  ia  the  next  section.  All  papers  so  served 
or  required  to  be  filed  in  an  action,  shall  be  pl&inl;^  and  legibly 
written  or  printed  in  black  ink  upon  durable  paper  of  good 
■aterialf  .aad»- ifi.imDrinted.  by  typ«- writer,'  suoh  papev  sbafi  be 
of  linen  quality,  equal  in  weight  to  sixteen' Mtmds  "to  the  double 
cap  ream,  of  seyenteen  by:twenty-eji^ht  incnc^  in  size,  and  ser- 
TM»  or  filing  of  papers  printed  or  written  upon  such  paper  with 
•Dch  ink  shall  be  deemed  a  compliance  with  the  terms  of  this 
section.  The  transcribed  minutes  of  a  stenographer,  taken  in 
any  ciril  or  criminal  action,  or  in  any  heariug  or  special  pro* 
ceeding,  civil  or  criminal,  shall  be  written  or  type-written  on 
r  of  the  size  hereinafter  specified ;  and  all  cases,  briefs,  points 


or  other  papers  required  or  used  on  an  appeal  from  anv  judg- 
ment, determination. or. oi:4«r  of  any- court  or  board- shall  be 
printed  (when  required  to  be  printed  by  the  rules  of  any  court) 
00  paper  of  a  uniform  size,  as  follows:  The  paper  must  be  ten 
ana  one-half  inches  by  eignt  inches,  and  bound  on  the  edge  of 
the  greatest  length. 

Oo.  Ptoc.  f  408,  am'd;  L.  1888,  cb.  400.   See   EUle    10. 
I  ItT.  I  Am'4, 1897.]    Otthei^  modes  of  seniee. 

Where  the  serrice  is  not  personal,  it  may  be  made  as  follows; 

L  Upon  a  party  ox  an  attorney,  through  the  post-office,  )tiy  de- 
pODting  the  paper,  properly  inclosed  in  a  post-paid  wrapper,  in  thf  • 
post-<^ee  or  in  any  post-office  box  regularly  maintained  by  the 
goremment  of  the  U^ted  States  and  undei^  the  care  of  the  post- 
office  of  the  party,  or  the  attorney  serving  it,  directed  to  the  person 
to  he  serred  at  the  address,  within  the  state,  designated  by  him 
for  that  purpose,  upon  the  preceding  papers  in  the  action;  or, 
vbere  he  has  not  made  such  a  designation,  at  his  place  of  resi- 
dence, or  the  place  where  he  keeps  an  office,  according  to  the  best  . 
information  which  can  conveniently  be  obtained  concerning  the 


Z  Upoa  an  attorney,  duringf  his  absence  from  his  office,  by  leav- 
mg  the  paper  with  his  partner  or  clerk  therein,  or  with  a  person 
having  charge  thereof. 

3.  Upon  an  attorney,  if  there  is  no  person  in  charge  of  his  office. 
and  the  service  is  made  between  six  o^clock  in  the  morning  and 
nine  o'clock  in  the  evening,  either  by  leaving  it,  in  a  conspicuous 
place  in  his  office,  or  by  depositing  it,  inclosed  in  a  sealed  wrapper, 
directed  to  him  in  his  office  letter-box;  or,  if  the  office  is  not  open, 
so  aa  to  admit  of  leaving  the  paper  therein,  and  there  Is  no  office 
letter-box,  by  leaving  it  at  his  residence,  within  the  state,  with  a 
I  of  snitahie  age  and  discretioiu 
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4.  Upon  a  party,  by  leaving  the  paper  at  hU  residence  within 
tne  Btate,  between  six  oVlock  in  the  morning  and  nine  o'clocit  in 
the  evening,  witli  a  person  of  suitable  age  and  discretion. 

Substitute  for  Co.  Proc.,  If  409.  410.  411;  L.  18»7.  ch,  40.  In  «ffect 
SepL  1.  1807. 

I  708  [Am'd.  1fM>9,  1910.]  Time  added  when  aer-red 
tlironvh  the  poat-oAce. 

Where  it  is  prescribed  in  this  act,  or  in  the  general  rulw  of 
practice,  that  a  notice  must  be  given,  or  a  paper  must  be  served, 
within  a  specified  time,  before  an  act  is  to  be  done;  or  that  the 
adverse  party  has  a  specified  time,  after  notice  or  service, 
within  whicli  to  do  an  act;  if  service  is  made  through  the  post- 
office,  three  days  shall  be  added  to  the  time  specified  except 
that  service  of  notice  of  trial  may  be  made,  through  the  post- 
office,  not  less  than  sixteen  days  before  the  day  of  trial,  includ- 
ing day  of  service. 

Co.  Proc.,  i  412.  «m*d.  Ain'd  by  L.  1000,  eta.  4^:  L.  1010,  cli.  577.  In 
effect  Sept.  1,  1910. 

I  700.  IVhen  pAper  to  %e  aewed  on  attorneT)  "vrhen 
•enrlee  not  required. 

Where  a  party  has  i^ppeared,  a  notice  or  other  paper,  required 
to  be  served  in  an  action,  must  be  served  upon  his  attorney.  If 
a  defendant  has  not  appeared,  service  of  a  notice  or  other 
paper,  in  the  ordinary  proceedings  in  the  action,  need  not  be 
made  upon  him,  unless  he  is  actually  confined  in  jail,  for  want 
of  bail. 

M..   II  414  And  417.  conMlUUted. 

t  AOO.  When  aerrlce  may  be  ntade  on  clerlr,  for  mob* 
renldent. 

Where  a  party  to  an  action,  who  has  appeared  in  person. 
resides  without  the  State,  or  his  residence  cannot,  with  reason- 
able diligence,  be  ascertained,  and  he  has  not  designated  an 
address,  within  the  State,  upon  the  preceding  papers,  service  of 
a  pai>er  upon  him  may  l>e  made,  by  serving  it  on  the  clerk. 

Id..   I  415. 

I  801.  Service  throujirh  branch  poat-olllce  In  Xevr-York 
city. 

In  the  city  of  New- York,  where  a  paper  is  served,  or  a  return 
is  made,  through  the  post-office,  the  deposit  of  the  package  in 
a  branch  post-office  has  the  same  effect,  as  a  deposit  in  the 
general  or  principal  post-office  of  that  city. 

§  SOl-a.  TAdded,  1000.]  Service  In  certain  actions  wlien 
name   of   decenned    peraon    la    atated    aa    defendant. 

Tn  case  any  action  or  proceeding  shall  be  brought,  founded  in 
whole  or  in  part  upon  any  transaction  growing  out  of  a  business 
conducted  as  provided  by  subdivision  three  of  section  twenty 
pnd  nection  twenty -one  of  the  partnership  law,  and  the  name  of 
the  deceased  person  is  stated  as  a  defendant,  the  process  and 
papers  therein  mav  be  served  on  any  person  or  persons  using 
such  name  with  like  effect  as  thouarh  such  person  or  persons 
had  been  named  aa  defendant  by  his  or  their  own  reapecUve 
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oames,  and  with  the  same  effect  as  tliough  all  sueb  persons 
rere  served  with  process,  and  the  process  and  all  papers  may 
be  amended  by  substituting  the  name  or  names  of  the  person 
or  persons  using  the  name  of  such  deceased,  and  no  action  or 
proceedini?  shall  fail,  abate  or  be  in  any  manner  hindered  by 
tile  name  of  such  deceased  being  so  used.  ^ 

Added  \fj  L.  1900.  cb.  65.  DerlyatloD  —  L.  1880.  ch.  561.  I  5.  Sec 
Mte  3  of  notm  of  Board  of  Statutory  CoDSoUdatlou  at  eud  of  codv. 

I  H02.  {Aaia*d»  1909.]  Thl«  article  not  applicable  to 
■cnrlce  of  aammona,  or  certain  other  proceiiA. 

This  article  except  the  last  section  does  not  npply  to  the  ser- 
vice 9f  a  som^mons.  or  other  process;  or  of  a  paper  to  bring  a 
party  into  contempt;  or  to  a  case  where  the  mode  of  serrice  is 
specially  prescribed  by  law. 

Id.,  f  418  and  part  of  Id..  |  408.  Am'd  by  U  1009.  ch.  65.  f  3.  See 
•oie  46  of  notes  of  Board  of  Statutory  Connolldatlou  at  end  of  code. 
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article:  fourth. 

(See  43   Hun.  95.) 
Discovery  of  hooka  amd  papers. 

Bm.  K03.  Conrt   may   direct   discovery   of   books,    etc. 

804.  RuleM   to  prescribe  the  cancel,  etc. 

805.  Petition  for  dlHcorery,   and  order  thereupon. 
H06.  Order,    when   and   by  whom   vacated. 

807.  Proceedings   upon   the   return  of  tAe  order. 

808.  Penalty  for  dlaobedleucc. 

809.  Effect   of  papem,    etc.,    produced. 

1  803.  [Am'd,  1800.]  The  court  may  direct  dlacovery  of 
books,  et  cetera. 

A  court  of  record,  other  than  a  justices'  court  in  a  city,  has 
power  to  campel  a  party  to  an  action  peudin;?  therein,  to  produce 
and  diBcover,  or  to  give  to  the  other  party,  an  inftipectfon  and 
copy,  or  permission  to  talie  a  copy,  of  a  book,  document,  or  other 
paper,  or  to  make  discovery  of  any  article  or  property,  in  his 
possession  or  under  his  control,  relating  to  the  merits  of  the 
action,  or  of  the  defense  therein. 

2  B.  S.  199.  I  21.  consolidated  with  Co.  Proc.,  |  388.  Am'd  by  L.  1909. 
ch.  178.      In  effect  Sept.   1,  1909. 

I  804.  Rnlea  to  preacrlbe  the  caaea,  ete. 

The  general  rules  of  practice  must  prescribe  the  cases  in  which 
a  discovery  or  inspection  may  be  so  compelled,  and  the  pro- 
ceedings for  that  purpose,  where  the  same  are  not  prescribed  in 
this  act. 

Id.,  I  22,  am'd.    Be«  Bulea  14-18. 

I  SOS.  Petition  for  dtaeoT-eryy  and  order  thereupon. 

To  entitle  a  party  to  procure  such  a  discovery  or  in8pectioii» 
he  must  present  a  petition,  praying  therefor,  and  verified  bjr 
affidavit,  to  the  court,  or  to  a  judge,  authorized  to  make  an 
order  in  the  action;  upon  which  an  order  may  be  made,  directing 
the  party,  against  whom  the  discovery  or  inspection  is  sought, 
to  allow  it,  or,  in  default  thereof,  to  show  cause  before  the 
court,  at  a  time  and  place,  and  upon  a  notice,  therein  specified. 
why  the  prayer  of  the  petition  should  not  be  granted;  and.  If 
necessary  or  proper,  that  hia  proceedings  be  stayed  until  the 
hearing  of  the  application,  although  the  stay  exceeds  twenty 
days. 

Id..    II   28   and   26. 

I  806.  Order,  -irhen  and  by  frhonn  T-acated. 

An  order,  made  as  prescribed  in  the  last  section,  may  be 
vacated,  by  the  judge  who  granted  it,  or  by  the  court,  upon 
satisfactory  proof,  by  affidavit: 

1.  That  it  ought  not  to  have  been  granted,  or  that  it  has  been 
complied  with;  or, 

2.  That  the  party  required  to  make  the  discovery,  or  permit 
the  inspection,  has  not  the  possession  or  control  of  the  book, 
document,  or  other  paper,  directed  to  be  produced  or  inspected. 

id.,  i  24. 

I  SOT.  Proeeedlnva  npon  the  retnrn  of  the  order. 

Upon  the  return  of  the  order  to  show  cause,  the  conrt  may 
make  such  an  order,  with  respect  to  the  discovery  or  InBpectfoo 
grayed  for,  as  Justice  requires.     Where  either  is  directed,  a 
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referee  may  be  appointed  by  the  order,  to  direct  and  snperiii- 
fend  it;  wiioae  certificate,  unless  set  aside  by  the  court,  is  pre- 
■omptiTe,  and,  except  in  proceedinirs  for  contempt,  conclusiye 
eridence  of  compliance  or  non-compliance  with  the  terms  of  the 
•itler.  A  fixed  sum,  not  exceeding  twenty  dollars,  may  be 
tfUed  to  the  costs  of  the  motion,  for  the  fees  of  the  referee. 
MMltate  for  2  R.  S.  200,  f  26.  and  part  of  Oo.  Proc.,  f  888. 

I  806.  Penalty  for  dlaobedlence. 

Where  an  order,  made  as  prescribed  in  the  last  section,  directs 
t  disoovery  or  inspection,  the  party  in  whose  behalf  it  was 
made,  may,  upon  proof,  by  affidavit,  that  the  adverse  party 
us  failed  to  obey  it,  and  upon  notice  to  him,  apply  to  the  court, 
for  an  order  to  puniah  him  for  the  failure.  Upon  the  hearing 
of  the  application,  the  court  may,  upon  the  payment  of  such  a 
ram,  for  the  expenses  of  the  applicant,  as  the  court  fixes,  and 
ppon  compliance  with  such  other  terms,  as  it  deems  just  to 
impose,  permit  the  party  in  default  to  comply  with  the  order 
for  a  discovery  and  inspection;  and,  for  that  purpose,  it  may 
direct  that  the  application  to  punish  him  stand  over  to  a  future 
time.  Upon  the  final  hearing  of  the  application  to  punish  the 
party  in  default,  the  court,  in  a  proper  case,  may  direct  that 
mi  complaint  be  dismissed,  or  his  answer  or  reply  be  stricken 
out,  and  that  judgment  be  rendered  accordingly;  or  it  may 
make  an  order,  striking  out  one  or  more  causes  of  action, 
defences,  counterclaims,  or  replies,  interposed  by  him;  or  that 
he  be  debarred  from  maintaining  a  particular  claim  or  defence. 
In  relation  to  which  the  discovery  or  inspection  was  sought. 
Where  the  party  has  failed  to  obey  an  order,  allowing  an  inspec- 
tioi  by  the  adverse  party,  and  requiring  him  to  furnish  a  copy, 
or  peimit  a  copy  to  be  taken,  the  court  may  also  direct  that  the 
mt  document,  or  other  paper,  be  excluded  from  being  given 
io  evidence;  or  it  may  punish  the  party  for  a  contempt;  or  both. 
BAitltato  fbr  2  R.  8.  200.  i  26,  and  part  of  CO.  Proc.,  f  888. 

f  809.  BCe«t  of  papeny  etc.,  produced. 

A  book,  document,  or  other  paper,  produced  under  an  order 
■Bide  as  prescribed  in  this  article,  has  the  same  effect,  when 
ued  hy  the  party  requiring  it,  as  if  it  was  produced  upon  notice, 
according  to  the  practice  of  the  court. 

a  S.  8.  20O.  I  27  (2  £dm.  208). 
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ARTICLE    FIFTH. 

General  rcgulationa  respecting  bonds  and  undertakings. 

Sec.  810.  Bonds,    uiidortakiiif^H.   etc.,    inuxt   ho   aoknowh>d^ed. 

811.  Party  iuhhI  not  Join  wltb  his  fmrptles :  when  one  narpty  in  suAclmt. 

812.  Form    of   bond    or   undc^rtakiug ;    aflldaylt   of   Huretlm ;    appraral    by 

eourl  or   judf?(\ 

813.  WluM  Hovernl  KuivtieH  may  JnatlTy  (>M(-h  In  a  nmaller  sum. 

814.  Bonds,   otr..    to   thi'   iiooph»  or   a   puMlc  <»fflfor   for   the  benefit   of  a 

HUitor. 

815.  BundM,  etc.,  not  aflr(.*cted  by  chauge  of  partiea. 
81G.   Id. ;    lu  be  fllwl. 

I  81 «.  (Am*d,  1877.]  Bonds,  uadertakiniray  etc.,  mmmt  li« 
aekuo^vledir«d. 

A  bond  or  undertakinfc*  given  iu  an  action  or  special  prtx^eed- 
ing,  aa  j^roMrrilied  in  this  act,  must  be  acknowledged  or  proTed, 
and  certified,  in  like  manner  as  a  deed  to  be  recorded. 

See   Bule   5. 

f  811.  [Am*a,  1805.1  Party  need  not  Join  wltb  hU  awjre- 
tleni   >vheu   one   nurety  1«   aafllclent. 

Where  a  provision  of  this  act  requires  a  bond  or  undertaking, 
witli  sureties,  to  be  given  by,  or  in  bi'half  of,  a  party  or  othei 
person,  he  need  not  join  with  the  sureties  in  the  execution 
thereof,  unless  the  provision  requires  him  to  execute  the  sanu*; 
and  the  execution  tnoreof  by  one  surety  i»  sufficient,  although 
the  word  **  sureties,*'  is  used,  unless  the  provbuou  expressly  re> 
quires  two  or  more  sureties:  and  the  execution  of  any  such  bond 
or  uudortakinsT  by  any  fidelity  or  surety  company  authorized  by 
the  laws  of  this  State  to  transact  business,  shall  be  equivalent 
to  the  execution  of  said  bond  or  undertaking  by  two  suretlea, 
and  such  company,  if  excepted  to,  shall  justify  through  its  officers 
or  attorney  in  the  manner  required  by  law  of  fidelity  and  surety 
companies.  Any  such  company  may  excn-ute  any  such  l>oo4  or 
undertaking  as  surety  by  the  hand  of  its  officers,  or  attorney, 
duly  authorized  thereto  by  resolution  of  its  board  of  directors*  ft 
certified  copy  of  which  resolution,  under  the  seal  of  said  com- 
pany, shall  be  filed   with  each   bond  or  undertaking. 

L.   1805.   oh.   510. 

f  812.  rAm*d,  189S,  1899,  lf>01.1  Form  of  bond  or  vnder- 
taklniri  affidavit  of  anretleai  approval  by  conrt  or  |ndv«. 

A  bond  or  undertaking,  executed  by  a  surety  or  sureties,  as 
prescribed  in  this  a<'t,  must  whore  two  or  more  persons  execute 
it,  l)e  joint  and  several  in  form:  and,  except  when  executed  by  a 
fidelity  or  surety  company,  or  when  otherwise  expressly  pre- 
scribed by  law,  it  must  be  accompanied  with  the  affidavit  of  each 
surety,  subjoined  thereto,  to  the  effect  that  he  is  a  resident  of 
and  a  householder  or  a  freeholder  within  the  state,  and  is  worth 
the  penalty  of  the  bond,  or  twice  the  sum  specified  in  the  under- 
taking, over  all  the  debts  and  liabilities  which  he  owes  or  has 
incurred,   and   exclusive   of  property   exempt   by  law  from  levy 
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and  sale  under  an  execution.  A  boiui  or  iindei'taking  given  by  a 
pally  without  a  surety  must  be  accompanied  by  bis  affidayit  to 
the  same  effect.  The  bond  or  undertalwing,  except  as  otherwise 
espressly  prescribed  by  law,  must  be  approved  by  the  court  be- 
fore which  the  proceeding  is  talien,  or  a  judge  thereof,  or  tiie 
judge  before  whom  the  proceeding  is  talcen.  The  approval  must 
be  endorsed  upon  the  bond  or  undertaking.  The  surety  or  surn- 
tie«  or  the  representatives  of  any  surety  or  sureties  upon  the 
bond  heretofore  or  hereafter  executed,  of  any  trustee,  committee, 
gnaniidn,  assignee,  receiver,  executor,  administrator  or  oth-r 
fidociary,  shall  be  entitled  as  a  matter  of  right  to  be,  and  shall 
be,  discharged  from  liability  as  hereinafter  provided,  and  to  that 
end  may  on  notice  to  the  principal  named  in  such  bond  apply  to 
the  court  that  accepted  ^uch  bond  or  to  the  court  of  which  the 
judge  that  accepted  such  bond  was  a  member  or  to  any  judge 
thereof,  nraying  to  be  relieved  from  liability  as  such  surety  or 
»iireties  for  the  act  or  omission  of  such  principal  occurring  after 
the  date  of  the  order  relieving  such  surety  or  sureties  hcremaftcr 
provided  for  and  that  such  principal  be  required  to  account  and 
give  new  sureties.  Such  notice  of  such  application  may  be 
Berred  un  said  principal  personally  within  or  without  the  state, 
or,  not  less  than  five  days  prior  to  the  date  on  which  such  appli- 
<-ation  is  to  be  made,  unless  it  satisfactorily  appears  to  the  court, 
or  a  judge  thereof,  that  personal  notice  cannot  be  given  with  due 
diligence  within  the  state,  in  which  case  notice  may  be  given 
IB  such  manner  as  the  court  or  a  judge  thereof  directs.  Pend- 
iag  the  hearing;  of  such  application  the  court  or  judge  may  re- 
strain such  principal  from  acting  except  to  preserve  the  trust 
f*taie  until  further  order.  Upon  the  hearing  of  such  applica- 
tion if  the  principal  does  not  file  a  new  bond  in  the  usual  form 
to  the  satisfaction  of  the  court  or  judge  the  court  or  judge  must 
make  an  order  requiring  the  principal  to  file  a  new  bond  within 
vttch  reasonable  time  not  exceeding  five  days  as  the  court  or 
judge  in  such  order  fixes.  If  such  new  bond  shall  be  filed  upon 
scrh  hearing  or  within  the  time  fixed  by  said  order  the  court 
or  judge  must  thereupon  make  a  decree  or  order  requiring  the 
principal  to  account  for  all  his  acts  and  proceedings  to  and  in- 
dnding  the  date  of  such  order  and  to  file  such  account  within 
a  time  fixed,  not  exceeding  twenty  days,  and  releasing  the  surety 
or  8oretk»  making  such  application  from  liability  upon  the  bond 
for  any  act  or  default  of  the  principal  subsequent  to  the  date  of 
such  decree  or  order.  If  the  principal  fail  so  to  file  such  new 
bond  within  the  time  specifie<l,  a  decree  or  order  must  be  made 
revoking  the  appointment  of  such  principal  or  removing  him 
and  requiring  him  'to  so  account  and  file  such  account  within 
twenty  days.  If  the  principal  fail  to  file  his  account  as  in  this 
aectkm  prorided  such  surety  or  sureties,  or  representatives 
thereof,  may  make  and  file  such  account  with  like  force  and 
effect  as  though  made  and  filed  by  such  principal,  and  upon 
the  settlement  thereof  credit  shall  be  given  for  all  commissions, 
costs,  disbursements,  and  allowances  to  which  the  principal 
would  be  entitled  were  he  accounting,  and  allowance  shall  be 
made  to  such  surety  or  sureties  or  repre$<entative  for  the  ex- 
pense incurred  in  so  filing  such  account  and  procuring  the  settle- 
Bent  thereof.  And  after  the  filinjj  of  an  account  as  required, 
o.  permitted,  in  this  section  the  onrt  or  judge  must  upon  the 
petition  of  the  principal  or  surety  or  sureties  or  the  representa 
7  fM) 
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lives  of  any  such  surety  or  sureties,  issue  an  order  requiring  all 
persons  interested  in  the  estate  or  trust  funds  to  attend  a  aet- 
tleuieut  of  such  account  at  a  time  and  place  therein  specified  and 
upon  the  trust  fund  or  estate  heing  found  or  made  good  and 
paid  over  or  properly  secured,  the  surety  or  sureties  shall  be  dis- 
charged from  any  and  all  further  liahility  and  the  court  or  judse 
shall  settle,  determine  and  enforce  the  rights  and  liabilitieB  of  all 
parties  to  the  proceedings  in  like  manner  and  to  the  same  extent 
as  in  actions  for  an  accounting  in  the  supreme  court.  And  upon 
demand  made  in  writing  by  the  principal  such  surety  or  sure- 
ties, or  representatives  thereof,  shall  return  any  compenBatioa 
that  has  been  paid  for  the  unexpired  portion  of  such  suretyship. 
L.  1885,  cb.  611;  L.  1890,  cb.  72G;  L.  1901,  cfa.  624.    In  effect  Sopt.  1«  1901. 

f  813.  [Am*d,  1894.]  \V1icn  aereral  avretles  mar  iumtitj 
each  la  a  mnaller  sam. 

But  where  the  penalty  of  the  bond,  or  twice  the  sum  specified 
in  the  undertaking  is  five  thousand  dollars  or  upwards,  the  court 
or  judge  may,  in  its  or  his  discretion,  allow  the  sum  in  which 
a  surety  is  required  to  justify  to  be  made  up  by  the  justification 
of  two  or  more  sureties  each  in  a  smaller  sum.  But  in  that  case 
a  surety  cannot  justify,  in  a  sum  less  than  five  thousand  dollars, 
and  when  two  or  more  sureties  are  required  by  law  to  justify, 
the  same  person  cannot  so  contribute  to  make  up  the  sum  for 
more  than  one  of  them.  It  shall  be  lawful  for  any  party  of 
whom  a  bond  or  undertaking  Is  required  to  agree  with  his  sure- 
ties for  the  deposit  of  any  or  all  moneys  for  which  such  sure- 
ties are  or  may  be  held  responsible  with  a  trust  company  au- 
thorized by  law  to  receive  deposits,  if  such  deposit  is  otherwise 
proper,  and  for  the  safe-keeping  or  any  or  all  other  depositable 
assets  for  which  such  sureties  may  be  held  responsible,  with  a 
safe-deposit  company  authorized  by  law  to  do  business  as  such, 
in  such  a  manner  as  to  prevent  the  withdrawal  of  such  moneys 
and  assets,  or  any  part  thereof,  except  with  the  written  con- 
sent of  such  sureties,  or  an  order  of  the  court  made  on  such 
notice  to  them,  as  it  may  direct. 

L.   1894.   ch.  200. 

I  814^  [Am*d,  189S.1  Bonds,  etc.,  to  tlie  people  or  a  pnl^ 
lie  offlcer  for  tbe  benefit  of  a  anitor. 

Where  a  bond  or  undertaking  has  been  given,  as  prescribed 
by  law,  in  the  course  of  an  action  or  a  special  proceeding,  to  the 
people  or  to  a  public  offlcer,  for  the  benefit  of  a  party  or  other 
person  interested,  and  provision  is  not  specially  made  by  lav 
for  the  prosecution  thereof;  the  party  or  other  person,  so  in- 
terested, may  maintain  an  action  in  his  own  name*  for  a  breach 
of  the  condition  of  the  bond,  or  of  the  terms  of  the  undertaking: 
upon  procuring  an  order,  granting  him  leave  so  to  do.  The 
order  may  be  made  by  the  court,  in  which  the  action  is  or  was 
pending;  the  city  court  of  the  city  of  New- York,  or  a  county 
court,  if  the  bond  or  undertaKing  was  given  in  a  special  pro- 
ceeding, pending  before  a  judge  of  that  court;  or,  in  any  other 
case,  by  the  supreme  court.  Notice  of  the  application  therefor 
must  be  given,  as  directed  by  the  court  or  judge,  to  the  personi 
Interested  in  the  disposition  of  the  proceeds. 

L.      1806.      ch.   046. 
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I  816.  Bonds,  etc.,  not  affect «il  bjr  cltaBse  of  partle 

A  bond  or  undertaking,  given  in  an  action  or  special  pro 
ing,  as  prescribed  in  this  act,  continues  in  force,  after  the 
stitotion  of  a  new  party  in  place  of  an  original  party,  or 
other  change  of  parties;  and  has  thereafter  the  same  force 
effect,  aa  if  tJheu  given  anew,  in  conformity  to  the  chaoc 
parties. 

I  8ie.  Id.  I  to  be   filed. 

A  bond  or  nndertaking,  required  to  be  given  by  this  act, 
be  filed  with   the  clerk  of  the  court;  except  where,  in  a  8£ 
case,  a  different  disposition  thereof  is  directed  by  the  cour 
prescribed   in   this  act. 

Oik  Proc.    f   428,  am'd.    8«e  Rule  4. 
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ARTICIiB    SIXTH. 

Sec.  817.  Consolidating  caiues  in  same  court. 

818.  Id.;  tn  different  courts. 

810.  Id.;  bs  plaintiff. 

820.  Interpleader  by  order  In  certain  cases. 

820-a.  suit  by  debtor,   demanding  Judgment  of  interpleader. 

821.  DiBmlRRal   of  complaint   for  neglect   to  serTe  8un;muns. 

822.  Id.;  for  neglect  to  proceed. 

823.  Feigned  issues  abolished,  and  order  for  trUl  aubatltvted. 

824.  Summons  and  pleadings,  to  be  filed  wltbln  ten  days  after  serrlce. 

825.  Papers  in  special  proceedings;  where  to  be  filed. 

826.  Publication,  where  no  newHpaper,  etc.,  in  county. 

827.  Special  references   in  certain  cases. 

f  817.  Conaolldatlnir  caaaea  In  iMtme  convt. 

Where  .wo  or  more  actions,  in  faTor  of  the  same  plaintiff 
against  the  same  defendant,  for  causes  of  action  which  maj  be 
joined,  are  pending  in  the  same  court,  the  court  may,  in  its  dis- 
cretion, by  order,  consolidate  any  or  all  of  them^  into  one  action. 

2  R.  8.  883,  S  86  (2  Edm.  396). 

I  818.   Id.t   In   different   conrta. 

Where  one  of  the  actions  is  pending  in  the  supreme  court,  and 
another  Is  pending  in  another  court,  the  supreme  court  maj;  by 
order,  remove  to  itself  the  action  in  the  other  court,  and  con- 
solidate it  with  that  in  the  supreme  court. 

Id.,  I  87. 

S  819.  Id.  I  br  plaintiff. 

Where  separate  actions  are  commenced  against  two  or  more 
joint  and  several  debtors,  in  the  same  court,  and  for  the  same 
cause  of  action,  the  plaintiff  may,  in  any  stage  of  the  proceed- 
ings, consolidate  them  Into  one  action. 

Id.,  i  88. 

S  820.  [Am'd.  1894.]  Interpleader  by  order  In  certAln 
enaea. 

A  defenaant  Against  whom  an  action  to  recover  upon  a  con- 
tract, or  an  action  of  ejectment,  or  an  action  to  recover  a  chattel, 
is  pending,  may,  \i'c  any  time  before  answer,  upon  proof,  by  affi- 
davit, the*  a  person,  not  a  party  to  the  action,  makes  a  demand 
against  him  for  the  same  debt  or  property,  without  coUasion 
with  him,  apply  to  the  court,  upon  notice  to  that  person  and  the 
adverse  party,  for  an  order  to  substitute  that  person  in  hla  place, 
and  to  discharge  him  from  liability  to  either,  on  his  paying  into 
court  the  amount  of  the  debt,  or  delivering  the  possession  of  the 
property,  or  its  value,  to  such  person  as  the  court  directs;  or 
upon  it  appearing  that  the  defendant  disputes,  in  whole  or  in 
part,  the  liability  as  asserted  against  him  by  different  claimants, 
or  that  he  has  some  interest  in  the  subject-matter  of  the  con- 
troversy which  he  desires  to  assert,  his  application  may  be  for 
an  order  joining  the  other  claimant  or  claimants  as  co-defendants 
with  him  in  the  action.  The  court  may,  in  Its  discretion,  make 
such  order,  upon  such  terms  as  to  costs  and  payments  into  court 
of  the  amount  of  the  debt,  or  part  thereof,  or  delivery  of  the 
possession  of  the  property,  or  its  value  or  part  thereof,  as  may  be 
just,  and  thereupon  the  entire  controversy  may  be  determined  in 
the  action. 
L.  UM,  ch.  240.     8m  Banking  L«w,  |  116. 
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I  8ao-a«  [Added,  1008.]  Salt  hy  debtor,  ^emaadinar  Jadfi;- 
■ieat  of  interpleader. 

When  any  sum  of  money  shall  be  due  and  payable  under  or 
on  account  of  a  contract,  and  the  whole,  or  any  part  thereof* 
exceeding  fifty  dollars  in  amount,  shall  be  claimed  or  demanded 
by  adverse  claimants  thereto,  the  debtor  may  bring  suit  in  any 
conrt  bavins  jurisdiction  thereof,  and  of  the  parties,  demanding 
judgment  of  interpleader,  and  that  the  debtor  be  permitted  to 
pay  the  amount  of  the  debt  into  conrt,  and  that  such  debtor 
upon  such  payment  into  court  be  discharged  from  any  further 
Itahility  to  any  of  the  parties  to  the  action.  When  service  of 
the  summons  and  complaint  shall  have  been  made  upon  all  such 
dftimants,  the  plaintiff  may  make  application,  by  petition  or 
upon  affidavits  for  an  order  permitting  and  directing  the  plaintiff 
to  pay  the  amount  of  the  debt  into  court,  and  that  the  plaintiff, 
npon  the  payment  into  court  of  the  amount  of  the  debt  as  re- 
quired by  the  order,  be  discharged  from  any  further  liability  to 
any  of  the  defendants  in  such  action,  and  the  court,  upon  satis- 
factory proof  by  affidavit  or  otherwise,  as  the  court  may  require, 
of  the  facts  alleged  in  the  complaint,  and  that  the  wholo  or  part 
of  the  debt  is  claimed  adversely  by  the  defendants  without  any 
foIlQsion  on  the  part  of  the  plaintiff,  and  that  the  amount  thereof 
is  not  in  dispute  may  make  such  an  oriler,  upon  such  terms  as 
Py  costs  and  disbursements  payable  out  of  the  money  so  adversely 
claimed  as  to  the  court  may  seem  just,  and  upon  the  payment 
into  court  of  the  amoimt  of  such  debt,  and  complying  with  the 
terms  of  such  order,  the  plaintiff  shall  stand  discharged  from  any 
further  liability  to  any  of  the  defendants  in  said  action  upon 
account  of  such  debt  and  contract.  Notice,  of  such  application, 
together  with  copies  of  the  papers  upon  which  the  Kume  is  made, 
Kball  he  personally  served  on  each  of  the  defendants,  at  least 
five,  and  not  more  than  fifteen  days  before  the  return  day  thereof. 

Added,  L.   1908.   eh.    28B.    In  (Effect  Sept.    1.   1908. 

i  SSI.  [Ain*d,  1877.]  DfiiinlsMal  of  complaint  for  neirlect 
to  serve  •mnmoon. 

Where,  In  an  action  against  two  or  more  defendants,  the  plain- 
tiff unreasonably  neglects  to  serve  the  sunmK^ns  upon  one  or 
more  of  them,  without  whose  presence  a  complete  determination 
of  (he  controversy  cannot  be  had,  the  cpurt  mpy,  in  its  discretion, 
npon  the  application  of  a  defendant,  who  has  hnpearod  in  tho 
action,  dismiss  the  complaint  as  against  him,  and  render  judg- 
ment accordingly. 

a^vtltnte  for  Co.   Proc.,   pwt  ^  i   274. 

I  MB-  IA«i*d,  IWro.l    Id. I  for  nenrlect  to  proceed. 

Where  the  plaintiff  unreasonably  noglects  to  proceed  in  the  ac- 
tion against  the  defendant,  or  one  or  more  defendants  against 
vbom  a  separate  judgment  may  be  taken,  the  court  may  in  its 
discretion,  npon  the  application  of  the  defendant  or  defendants, 
or  awy  of  them,  against  whom  he  so  neglects  to  proceod,  dismiss 
the  complaint  as  against  the  moving  party  or  parties,  and  render 
judgment  accordingly. 

U.    8^  Bui*  M. 

f  88S.  Feliriiod  laavea  ahollnhod,  and  order  for  trial 
ffvbotttwtcd. 

Feigned  issues  have  been  abolished.  In  a  case  where  neither 
party  can,  as  of  right,  require  a  trial  by  jury  of  an  issue  of  fact 

103 


fi§  824-27  OTHER  MATTERS.  c.  8,  t.  6,  a.  6 

arising  upon  the  pleadings,  or  where  a  Question  of  fact,  not  In 
issue  upon  the  pleadings,  is  to  be  tried,  an  order  for  the  trffti 
thereof  by  a  jury  may  be  made,  stating,  distinctly  and  i^ainly, 
the  questions  of  fact  to  be  tried.  Such  an  order  is  the  only  p  i- 
thority  necessary  for  the  trial. 
Ck>.  Proc.,  i  72.     Bee  Rule  31. 

I  824.  Smnmona  and  pleadliiff%  to  be  filed  witlilit  tern 
days  after  service. 

The  summons,  and  each  pleading  in  an  action,  must  be  filed 
with  the  clerk,  by  the  party  in  whose  behalf  it  is  served,  within 
ten  days  after  the  service  thereof.  If- the  party  fails  so  to  file  it, 
the  adverse  party,  on  proof  of  the  failure,  is  entitled,  without 
notice,  to  an  order  from  a  judge,  that  it  be  filed  within  a  time 
specified  in  the  order,  or  be  deemed  abandoned. 

Id.,   i   416. 

I  825.   Papers  in  special  proceedlnir"?  'fvliere  to  be  file^. 

A  return  or  other  paper  in  a  special  proceeding,  where  no 
other  disposition  thereof  is  prescribed  by  law,  must  be  filed,  and 
an  order  therein  must  be  entered,  with  the  clerk  of  the  county  in 
which  the  special  proceeding  is  taken,  if  it  is  before  a  county 
officer,  or  a  judge  of  a  court  established  in  a  city;  if  before  a  jus- 
tice of  the  supreme  court,  with  the  clerk  of  a  county  designated 
by  the  justice;  or,  if  no  designation  is  made  by  him,  of  a  county 
where  one  of  the  parties  resides. 

L.  1847,  cb.  470,  I  20.  am'd. 

1  826.  [Am*d,  1S7T.]  Publication,  -where  no  ne-fvspapor, 
etc.,  in  connty* 

Where  a  notice,  or  other  proceeding,  is  required  by  law  to  be 
published  in  a  newspaper  published  in  a  county,  and  no  neivs- 
paper  is  published  therein,  or  to  be  published  oftener  than  any 
newspaper  is  regularly  published  therein,  the  publication  may  be 
made  in  a  newspaper  of  an  adjoining  county,  except  where  spacial 
provision  is  otherwise  made  by  law. 

2  R.   S.   552.   I  10. 

I  827.  [Am*d,  1877.]    Special  references  in  certalv  caaes. 

Where  a  provision  of  this  act  aathoriEefl  the  court  to  approve 
nn  undertaking,  or  the  sureties  thereto;  or  to  mak»  an  ^zamina- 
eiqn  or  inquiry;  or  to  appoint  an  appraiser,  Teceiver,  or  tmatee; 
it  may  direct  a  reference  to  one  or  more  pera^ae  deai^ated  in  the 
order,  either  to  make  the  approval,  examination,  inquiry  or  ap- 
pointment, or  to  report  the  facts  to  the  court,  for  its  action  there- 
upon. And  where,  according  to  the  practice  of  the  court  of 
chancery,  on  the  31st  day  of  December,  1846,  a  matter  was  refer- 
able to  the  clerk,  or  to  a  master  in  chancery,  a  court  having  au- 
thority to  act  thereupon,  may  direct  a  reference  to  one  or  mocv 
persons,  designated  in  the  order,  with  the  powers  which  wciPe 
possessed  by  the  clerk,  or  the  master  in  chancery,  except  where 
it  is  otherwise  specially  prescribed  by  law. 

Modelled  upon  lint  sentence  of  L.  1847,  cb.  230,  I  77. 

184 


c 9, 1. 1,  a.  1  COMPETENCY  OF  WITNESS.  SS  828-29 

CHAPTER  IX. 
Evidence. 

HTLB    I.— ll«Mnl  BemdAtlomi  ntpaetUff  Erldeme*,  a«i  the  CoBpttoaef 

Mii  Mode  of  IxoBteatiom  oC  a  WUbom. 

fim  n.— eoMfoIUac  a«  Ittonduieo  and  ToiMmob j  of  a  WUaoM. 

TRU  in.— DetodtloBi. 

mu  IT.— BoeuaoBtacy  Kvldoaco. 

nZLB    TT—MMollaaooaaPioTlflloat, 

TITLB  L 

CoMimi  regnlationa  re«p«ctiziff  ovidAnoet  and  the  coiiip«t«iicy 
And  mode  oiexamiTiation  of  a  witnoM. 

Article  1.  Competency  of  a  wltneaB;   evidence   In  particular  cases. 
2.  Administration  of  an   oath   or  affirmation. 

article:  first. 

Competency  of  a  ititness;  evidence  in  particular  cases. 

Set.  .S28.  Ko  witnera  tb  be  exdoded  by  reaaon  of  Interest,  etc. 

§2D.  Wben    party,   etc.,    cannot  bo   examined. 

830.  T<*«tlinony  of  party  or  witness  since  deceased  or  Insane  or  wlio, 
being  a  nonresident,  has  departed  from  the  state,  together  with 
■n   exhibits  or  docnments  prov(*d   during   such   testimony. 

SSI.  When  husband  and  wife  not  competent  witnesses.  When  com- 
petent. 

832.  Conrletlon  for  crime  not  to  exclude  witness;  bow  conrictlon  proved. 

833.  Clersymen,    etc.,    not    to   disclose   confesHlons. 

8M.  Pbysldans   not    to  disclose  professional   Information. 

835.  Attorneys    and    connsellors    not    to    disclose    communications. 

Kir.  Application    of   the   last    three   sections. 

837.  When    witness   not  excused    from    testifying. 

83S.  Erfdence   of   party   may   be   rebutted. 

S39.  Admission    by    member    of    con>oration. 

WH.  Seal,    presumptive    evidence    of   conHideratlon. 

Ml.  Preanmptlon    of    death    in    certain    cawen. 

Mia.  Testijacny  of   surveyor  and  proof  of  standard  of  meaaureffient. 

I  8S8L  IVo  -vrltmeaa  to  lie  excluded  by  rettmon  of  Intereiit, 

Bzeept  as  otherwise  specially  prescribed  in  this  title,  a  porsoti 
aitaD  not  be  excluded  or  excused  from  beinp  a  witness^  by  reason 
of  his  or  her  interest  in  the  event  of  an  action  or  special  procrcd- 
Inir:  or  beeanse  he  or  she  is  a  party  thereto:  or  the  husband  or 
wife  of  a  party  thereto,  or  of  a  person  in  whose  behalf  an  action 
or  special  proceeding  fs  brouRht,  prosecuted,  opposed,  or  defended. 

€b.  Fnc..   f  398;  aiid  L.   186T.  cb.  887.   i   1. 

i  KSB.   [An'd,    1881.]       HThen    party,    etc.,    connot    be    ex- 


Upon  the  trial  of  an  action  or  the  hearing  upon  the  merits  or  a 
apeeuil  prooeedinjr,  a  party  or  a  person  interested  in  the  event,  or 
a  person  from,  through  or  imder  whom  such  a  party  or  interested 
pemon  derires  his  interest  or  title,  by  assignment  or  otherwise, 
ehaJ]  not  be  examined  as  a  witness,  in  his  own  behalf  or  interest, 
or  in  behalf  of  the  party  succeeding  to  his  title  or  interest,  against 
the  executor,  administrator  or  survivor  of  a  deceased  person,  or 
tbe  committee  of  a  lunatic,  or  a  person  deriving  his  title  or  inter- 
nt  from,  through  or  under  a  deceased  person  or  lunatic,  by  as- 
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sij^niuont  or  utherwise;  concerniug  a  personal  transaction  or  com- 
miinU'atiou  iK^twoon  the  wituet^s  and  the  deceased  person  or  luna- 
tic; except  where  the  executor,  administrator,  survivor,  cuiuiuit- 
tee,  or  person  so  deriving  title  or  interest,  is  examined  in  his  own 
behalf,  or  the  testimony  of  the  lunatic  or  deceased  penioo  is 
Riven  in  evidence,  concerning  the  same  transaction  or  commuai- 
cation.  A  person  shall  not  be  deemed  interented  for  the  par- 
poses  of  this  section  by  reaaon  of  being  a  stockholder  or  officer 
of  any  bunking  cor])o ration  which  is  a  party  to  the  action  or  pro- 
ceeding, or  interested  in  the  event  thereof. 

Substitute  for  Co.  Proc,  I  399. 

I  K»<K  (Am'd,  1893,  1896.  1809,  1011,1  Testlmonr  of  p«rtT 
or  witneim  Mince  deceaMod  or  Insane  or  who,  h«<nir  a  ttoflft- 
resident,  has  departed  from  the  stnte,  toaether  ^rlth  «11 
exhibits   or   docninents   proved   dnrlngr   sncn    testlmonjr. 

Where  a  party  or  witness  has  died  or  become  insane  or,  belni; 
a  nonresident  of  this  state,  has  departed  from  the  state  slucse 
or  during  the  trial  Of  an  action  now  or  hereafter  pending,  or  Hiiu-e 
or  during  the  hearing  upon  the  merits  of  a  special  proceeding 
now  or  hereafter  pending,  the  testimony  of  the  decedent  or  in- 
sane person  or  of  such  nonresident  who  has  departed  from  the 
state,  or  of  any  person  who  is  rendered  incompetent  by  the  pro- 
visions of  the  last  section,  taken  or  read  hi  evidence  at  the  former 
trial  or  hearing,  or  nt  the  same  trial  or  hearing,  either  iu  court 
or  before  the  same  or  a  new  referee,  together  with  all  exhibits 
and  documents  rend  iu  evidence  in  connection  with,  or  as  a  part 
of  the  giving  of  such  testimony,  may  be  given  or  read  in  evldem-e 
at  a  new  trial  or  hearing  or  at  a  continuation  of  the  same  trial 
or  hearing  either  in  court  or  before  the  same  or  a  new  referee, 
or  upon  any  subsequent  trial  or  hearing,  either  in  court  or  tiefore 
the  same  or  a  new  referee,  of  the  same  suhiect-matter  In  the 
same  or  another  action  or  special  proeeeding  between  the  aanie 
parties  to  sui-h  former  trial  or  hearing  or  their  legal  representa- 
tives, by  either  party  to  sueh  new  trial  or  hearing,  or  to  aucb 
continuation  of  the  same  trial  or  hearing  either  in  court  or  be- 
fore the  same  or  a  new  referee,  or  to  such  subsequent  action  or 
special  proceeding  either  in  court  or  before  the  sanje  or  ji  new 
refen»e,  subject  to  any  other  legal  objection  to  the  ct)uiiK*tencj 
of  the  witness,  or  to  any  other  legal  objection  to  his  testimony 
or  any  question  put  to  nim,  or  to  any  other  legal  objeetion  to 
such  exhil>its  and  documents.  Knch  testimony,  exhibits  and  doc- 
uments pr(»ven  l)y  oath  to  have  been  so  previously  taken  or  read 
in  evidence  may  be  so  given  or  read  in  evidence;  or  the  original 
stenograidiic  notes  of  such  testimony  taken  by  a  stenofrraphor 
who.  has  since  died  or  l>ecome  incompetent  may  be  so  read  in 
evidence  by  any  person  whose  competency  to  read  the  same  ac- 
curately is  estabhshe(i  to  the  satisfaction  of  the  court  or  of&eef 
presiding  at  the  trial  of  such  action  or  special  proceedinff. 

L.  lKt13.  oh.  .V.).-i:  L.  1806.  oh.  563:  L.  1899.  ch.  352;  U  lOtl.  ck.  7M, 
In    effi'ct    Sept.    1,    lOU. 

I  8»1.  rAni*d,  1870,  1880,  1887.1  "When  hnshand  aad  -vrife 
not  competent  witnesses.     IVhen  competent, 

A  husband  or  a  wife  is  not  competent  to  testify  agaioRt  tlie 
other  upon  the  trial  of  an  action,  or  the  hearing  upon  the  merits 
of  a  special  proeeeding  founded  upon  an  allegation  of  adultery^ 
e.xcept  to  prove  the  marriage,  or  disprove  the  allegatioa  of  adoK 
tery.  A  husband  or  wife  shall  not  be  compelled,  or  without  con* 
sent  of  the  other,  if  living,  allowed,  to  disclose  a  confidential  cnoi* 
munication.  made  by  one  to  the  other,  during  marriage.  In  m^ 
action  for  criminal  conversation,  the  plaintifif's  wife  Is  not  a 
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petent  witness  for  the  plaintiff,  but  she  is  a  competent  witness 
for  the  defendant  as  to  any  matter  in  controversy:  except  that 
she  cannot,  without  the  plaintiff's  consent,  disclose  any  confiden- 
tial communication  had  or  made  between  herself  and  the  plaintiff. 

L.   1887,    ch.   887,    fit  2  and  3  (7  Edm.  108),  am'd;  L.  1887,  ch.  103. 

I  832.  [Am'dy  1879.]  Conviction  for  crime  not  to  exclnde 
rntnemmi    lioinr  conviction  proved. 

A  person,  who  has  been  convicted  of  a  crime  or  misdemeanor 
ia  notwithstanding  a  competent  witness  in  a  civil  or  criminal  ac- 
tion or  special  proceeding;  but  the  conviction  may  be  proved,  for 
the  purpose  of  affecting  the  weight  of  his  testimony,  either  by 
the  record,  or  by  his  cross-examination,  upon  which  he  must 
answer  any  question,  relevant  to  that  inquiry;  and  the  party 
cross-examining  him  is  not  concluded,  by  his  answer  to  such  a 
question. 

8ee  f  a0O8w  post     See  Penal  Code.  |  714. 

f  8S8.    Cleirirmen,  etc.,  not  to  disclose  confessions. 

A  clergyman,  or  other  minister  of  any  religion,  shall  not  be 
allowed  to  disclose  a  confession  made  to  iiim,  in  his  professional 
character,  in  the  course  of  discipline,  enjoined  by  the  rules  or 
practice  of  the  religious  body,  to  which  he  belongs. 

2  R.  a.  406.  i  72,  am'd. 

f  8S4.  [Ans'd,  1904,  1906.]  Physicians  or  professional 
registered  nurses  not  to  disclose  professional  In- 
ferasation. 

A  person  daly  authorized  to  practice  physic  or  surgery,  or  a 
profesaionai  or  registered  nurse,  shall  not  be  allowed  to  disclose 
any  information  which  he  acquired  in  attending  a  patient,  in  a 
professional  capacity,  and  which  was  necessary  to  enable  him  to 
Met  in  that  capacity;  unless,  where  the  patient  is  a  child  under 
the  age  of  sixteen,  the  information  so  acquired  indicaten  that 
the  patient  has  been  the  victim  or  subject  of  a  crime,  in  which 
case  the  physician  or  nurses  may  be  required  to  testify  fully  in 
relation  thereto  upon  any  examination,  trial  or  other  proceeding 
in  whieh  the  commission  of  such  crime  is  a  subject  of  inquiry. 

I  2.  Lu  1005,  ch.  331.  Nothing  in  this  act  contained  shall  affect 
any  actions  or  proceedings  now  pending. 

M-.  I  7S;  li.  1904,  ch.  331;  L.  1905,  ch.  331.     In  effect  Sept.  1,  1903. 

f  835.  CAm*d,  1806.]  Attorneys  and  counsellors  not  to 
dlis«l4>se  commnnlcatlonM. 

An  attorney  or  counsellor  at  law  shall  not  be  allowed  to  dis- 
chMe  a  communication,  made  by  his  client  to  him,  or  his  advice 
giTen  thereon.  In  the  course  of  his  professional  employment,  nor 
shall  any  clerk,  stenographer  or  other  person  employed  by  such 
attorney  or  counsellor  be  allowed  to  disclose  any  such  communica- 
tion or  advice  given  thereon. 

L.  18M,  ch.  50«.    In  •ffect  Sept.  1,  1886. 

f  ASC.  TAm^d,  1808,  1809,  1004.1  Application  of  the  last 
thne«  neetions. 

The  last  three  sections  apply  to  any  examination  of  a  person 
as  a  witness  unless  the  provisions  thereof  are  expressly  waived 
vpoo  the  trial  or  examination  by  the  person  confessing,  the  pa- 
tient or  the  client.  But  a  physician  or  surgeon  or  a  professional 
or  reiostered  nurse,  may  upon  a  trial  or  examination  disclose 
mnj  information  as  to  the  mental  or  physical  (M)ndition  of  a 
patwnt  who  is  deceased,  which  he  acquired  in  attending  such 
patient  professionally,  except  confidential  conimnnications  and 
such  facts  as  would  tend  to  disgrace  the  memory  of  the  patient, 
when  the  provisions  of  section  eight  hundred  and  thirty-four  have 
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been  expressly  waived  on  such  trial  or  examination  by  the  per- 
sonal representatives  of  the  deceased  patient,  or  if  the  vaUdttsr 
of  the  last  will  and  testament  of  such  deceased  patient  is  iu 
question,  by  the  executor  or  executors  named  in  said  will,  or 
the  surviving  husband,  widow  or  any  heir-at-law  or  an^r  of  the 
next  of  kin,  of  such  deceased,  or  any  other  party  in  interest. 
But  nothing  herein  contained  shall  be  construed  to  disqualify  an 
attorney  in  the  probate  of  a  will  heretofore  executed  or  offered 
for  probate  or  hereafter  to  be  executed  or  offered  for  probate 
from  becoming  a  witness,  as  to  its  preparation  and  execution  in 
case  such  attorney  is  one  of  the  subscribing  witnesses  thereto. 
In  an  action  for  the  recovery  of  damages  for  a  personal  injury 
the  testimony  of  a  physician  or  surgeon,  or  of  a  professional  or 
registered  nurse  attached  to  any  hospital,  dispensary  or  other 
charitable  institution  as  to  information  which  he  acquired  in 
attending  a  patient  in  a  professional  capacity,  at  such  hospital, 
dispensary,  or  other  charitable  institution  shall  be  taken  before 
a  referee  appointed  by  a  judge  of  the  court  in  which  such  action 
is  pending;  provided,  however,  that  any  jud^e  of  such  court  at 
any  time  in  his  discretion  may,  notwithstanding  such  deposition, 
order  that  a  subpoena  issue  for  the  attendance  and  examination 
of  such  physician  or  surgeon  or  professional  or  registered  narse. 
upon  the  trial  of  the  action.  In  such  case  a  copy  of  the  order 
shall  be  served,  together  with  the  subpoena.  Sections  eight  hun- 
dred and  seventy-two,  eight  hundred  and  seventy-three,  ^«ht 
hundred  and  seventy-four,  eight  hundred  and  seventy-five,  eight 
hundred  and  seventy-six,  eight  hundred  and  seventy-nine,  eight 
hundred  and  eighty,  eight  hundred  and  eighty-four  and  eight  hun^ 
dred  and  eighty-six  of  this  code  apply  to  the  examination  of 
a  physician  or  surgeon  or  a  professional  or  registered  nnrse,  as 
prescribed  in  this  section.  The  waivers  herein  provided  for  must 
be  made  in  open  court,  on  the  trial  of  the  action,  or  prooeeding, 
and  a  paper  executed  by  a  party  prior  to  the  trial,  providing  for 
such  waiver  shall  be  insufficient  as  such  a  waiver.  But  the  at- 
torneys for  the  respective  parties,  may  prior  to  the  trial,  stip<i< 
late  for  such  waiver,  and  tne  same  shall  be  sufficient  therefor. 
L.  1808,  cb.  286;  L.  1899,  ch.  03;  L.  1904,  ch.  831.    In  effect  Sept.  1,  1904. 

1  887.  'When  wltnenn  not  excused  from  testltrlas. 

A  competent  witness  shall  not  be  excused  from  answering  a 
relevant  question,  on  the  ground  only  that  the  answer  may  tend 
to  establish  the  fact,  that  he  owes  a  debt,  or  is  otherwise  subject 
to  a  civil  suit.  But  this  provision  does  not  require  a  witness  to 
give  an  answer,  which  will  tend  to  accu.se  himself  of  a  crime  or 
mifldemennor  or  to  expose  h!m  to  a  penalty  or  forfeiture;  nor  does 
it  vary  any  other  rule,  respecting  the  examination  of  a  witness. 

2  R.  S.  406,  I  71  (2  Rdm.)  422. 

I  888.  Evidence  of  party  may  be  rebutted. 

The  testimony  of  a  party,  taken  at  the  instance  of  the  adTene 
party,  orally  or  by  deposition,  may  be  rebutted  by  other  evidence. 
Go.  Proc.,  I  893. 

I  839.  [Am*dr  10<»0  Admission  by  member  of  eorpa^ 
ration. 

The  admission  of  a  member  of  an  aggregate  corporation,  who 
is  not  a  party,  shall  not  be  received  as  evidence  against  the  cor- 
poration unless  it  was  made  concerning  and  while  engaged  in  a 
transaction  in  which  he  was  the  authorissed  agent  of  the  corpora- 
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tion;  or  unless  it  was  made  while  a  member  of  such  corporation 
and  testifying  as  a  witness  concerning  a  transaction  of  the  corpo- 
ration, when  the  official  record  of  such  testimony  shall  be  receixed. 
2  B.  S.  407,  I  80;  Lu  1903,  ch.  884.    In  effect  Hay  6,  1903. 

I  »40.    [Asft'd,  1877.]    Seal,  prevumptlve  eridenee  af  ooft- 

A  seal  upon  an  executory  instrament,  hereafter  executed,  is 
only  presumptire  evidence  of  a  sufficient  consideration,  which  may 
be  rebutted,  as  if  the  instrument  was  not  sealed. 

SvbsUtvte  for  2  R.  &  406,  I  77. 

I    841.     [Am'dy    1891.]    PreSYnnptlon    of    deatli    In    certain- 


A  person  npon  whose  life  an  estate  in  real  property  depends, 
who  remains  without  the  United  States,  or  absents  himself  in  the 
state  or  elsewhere  for  seyen  years  together,  is  presumed  to  be 
dead  in  an  action  or  special  proceeding  concerning  the  property  in 
which  his  death  comes  in  question,  unless  It  is  affirmatively 
proved  that  be  was  alive  within  that  time.  And  where  in  any 
action  of  partition  in  this  state  any  portion  of  the  proceeds  of  the 
sale  of  real  property  is  or  has  been  paid  into  court,  or  paid  to 
the  treasurer  of  any  county  for  any  unknown  heirs,  and  has  re- 
mained unclaimed  for  twenty-five  years,  after  such  payment  by 
any  person  entitled  thereto,  the  lapse  of  twenty-five  years  after 
such  payment  raises  the  presumption  of  the  death  of  such  un- 
known heirs  at  the  time  or  the  sale  of  such  real  property  and  be- 
fore such  payment,  and  after  the  lapse  of  twenty-five  years  after 
sneh  payment  it  shall  be  presumed  that  there  were  no  such  un- 
known heirs  living  at  the  time  of  such  sale  or  payment,  and  in 
aay  action  or  proceeding  taken  for  the  purpose  of  distributing 
and  paying  over  such  proceeds,  all  such  unknown  heirs  are  pre- 
sume and  tliey  shall  be  presumed  to  have  been  dead  at  the  time 
of  snch  sale  and  before  such  payment  into  court,  or  to  the  treas* 
orer  of  any  county. 

J  R.  S.  749,  S  «.  am'd;  L.  1891,  ch.  3M. 

I  R«l-«.  [Added*  100».l  Te«tliMony  of  aurveyor  and  proof 
•f  atandard  af  n»eaaareiaent« 

No  surveyor  shall  give  evidence  in  any  cause  depending  in 
any  of  the  courts  of  this  state,  or  before  arbitrators,  respecting 
the  survey  or  measurement  of  lands  which  he  may  have  made, 
unless  If  required,  either  such  surveyor  shall  make  oath,  or  it 
5haU  otherwise  be  shown  that  the  chain  or  measure  u^ised  by 
him  was  conformable  to  the  standards  of  the  state  which  were 
the  standards  of  the  state  at  the  time  such  survey  was  made. 
An  official  certificate  of  any  state,  county,  city,  village  or  town 
sealer  elected  or  appointed  pursuant  to  the  laws  of  this  state, 
or  the  oath  of  such  surveyor,  that  such  chain  or  measure  con- 
formed to  the  state  standard  which  shall  have  been  furnished 
any  snch  sealer  pursuant  to  the  provisions  of  the  laws  of  this 
state,  shall  be  prima  facie  Evidence  of  such  conformity,  and  an 
official  certificate  made  by  any  such  seaier  that  the  implement 
used  in  measuring  such  chain  or  other  measup?  was  the  one 
provided  under  such  laws  for  such  purposes,  shall  be  prima 
facie  evidence  of  that  fact. 

Added  by  U  1909,  ch.  65,  Derivation  —  L.  1851.  ch.  134.  |  88.  u  affl'4 
fty  U  1S03.  ch.  101.  f  1.  See  notu  4  of  notes  of  Board  of  SUtutor/  Cob* 
MlMHInn  at  end  of  code.  ^^^ 
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ARTICLB  SBOOBTD. 

Administration  of  an  oath  or  afflrmatiom. 

^ee.  842.  Btfore  whom  oath«  and  aIBcUtIU  may  be  UJm*. 
848.  Id.,*   Id  special  cases. 

844.  .Id.;   without  the  State. 

845.  General  mode  of  swearing. 

846.  \Vbea    klsslug  the  gospels  dlspenasd   wltk. 

847.  When  aClrtnation  to  be  made. 

848.  Other   modes  of   swearing. 

849.  Swearing  persons  not  Christiana. 
8B0.  Court  may  era  mine  witness. 

HI.  Swearing  falsely  In  any   form,  perjvy* 

«  H42.  rAin*cl«  1911.]  Before  n^hom  oaths  and  afldavlts 
may  be  taken. 

'An  oath  or  affldarit,  required  or  authorized  by  law;  except  an 
oath  to  a  juror  or  a  witueBs  upon  a  trial,  an  oath  of  office,  and 
an  oath  required  by  law  to  be  taken  before  a  particular  officer: 
may  be  taken  before  a  judge,  clerk,  deputy -clerk,  or  special 
deputy-clerk,  of  a  court,  a  notary  public,  mayor,  justice  of  the 
peace,  a  city  magistrate  of  any  of  the  cities  of  this  state,  or 
police  justice  thereof,  surrogate,  special  county  judge,  special 
surrogate,  county  clerk,  deputy  county  clerk  special  deputy  county 
clerk,  or  commissioner  of  deeds,  within  the  district  in  which  the 
officer  is  authorized  to  act*  and.  when  certilie<i  by  the  officer,  to 
have  been  taken  before  him,  may  be  used  in  any  court,  or  before 
any  officer  or  other  person. 

2  R.  S.  284.  f  4U,  am'U;  aw'd  by  L.  1911,  cb.  070.  la  effect  Sept.  1,  1911. 

S  848.  [AJn'd,  18770     l4i«l  *«  speeial  eases. 

Where  an  officer,  person,  board,  or  committee,  has  been  hereto- 
fore, or  IB  hereafter  authorized  by  law,  to  take  or  hear  testimonj 
or  to  hear  or  receive  an  affidavit,  or  to  take  a  deposition,  in  rela- 
tion to  a  matter,  concerning  which  he  or  it  has  a  duty  to  perform, 
the  officer  or  person,  or  a  member  of  the  board  or  committee,  may 
administer  an  oath,  for  that  purpose.  Where  an  officer,  person, 
board,  or  committee,  to  whom  or  to  which  application  is  made  to 
do  an  act  in  an  official  capacity,  requires  information  or  proof,  to 
enable  liim  or  it  to  decide  upon  the  propriety  of  doing  the  act,  he 
or  it  may  receive  an  affidavit  for  that  pnrpoee. 

Id.  662.  I  11. 

I  844.  Id.  I  without  the  State. 

An  oath  or  affidavit  required,  or  which  may  be  received,  in  aa 
action,  special  proceeding,  or  other  matter,  may  be  taken,  without 
the  State,  except  where  it  is  otherwise  specially  prescribed  by 
law,  before  an  officer  authorized  by  the  laws  of  the  State,  to  take 
and  certify  the  acknowledgment  and  proof  of  deeds,  to  be  re- 
corded in  the  State:  and,  when  certified  by  him  to  have  been 
taken  before  him,  and  accompanicKl  with  the  like  certlficatefl^  as 
to  his  official  character  and  the  genuineness  of  his  signature*  as 
are  required  to  entitle  a  deed  acknowledged  before  him  to  be  re- 
corded within  the  State,  may  be  used,  as  If  taken  and  certified  in 
this  State,  by  an  officer  authorized  by  law  to  take  and  certify  the 
same. 

i  846.  [Am'd,  1898.]    General  mode  of  svreartnff, 

Bzcept  as  otherwise  specially  prescribed  in  this  article,  when 
an  oath  is  administered,  the  witness  shall  lay  his  hand  on  the 
gospels  and  express  assent  to  the  oath,  and  It  shall  be  accordiaff 
to  the  present  practice  except  that  the  witness  need  not  kiss  the 
gospels. 

tR.  S  aff,'n;L.18M.«h.840     In  effect  Sepl.  1.  IML 
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I  frML  £Am*d,  1889.]  IXTlieii  IdUisins  tHe  ffospels  dispensed 
wltlu 

The  oath  must  be  administered  in  the  following  form,  to  a  per- 
son who  so  desires,  the  laying  of  the  hand  opon  the  gospels  being 
omitted:  "  You  do  swear,  in  the  presence  of  the  ever-liying  God." 
While  so  swearing,  he  maj  or  may  not  hold  np  his  hand,  at  his 
option. 

2  R.  S.  407,  i  8S ;  L.  189t.  ch.  840.    In  effeot  Sept.  1,  IflW. 

I  84T.    ^vn&en  affiramtion  to  be  made. 

A  solemn  declaration  or  affirmation,  in  the  following  ft;rm,  mnst 
be  administered  to  a  person  who  dedares  that  he  has  conscienr 
tiom  scruples  against  taking  an  oath,  or  swearing  in  any  form: 
**ToQ  do  solemnly,  sincerely,  and  truly,  declare  and  affiruL^' 

M..  184. 

I  848.  [Am'd,  1877,  1899.]    OtHer  nodes  of  swemrlmff. 

If  the  court  or  officer,  before  which  or  whom  a  person  is  offered 
as  a  witness,  is  satisfied,  that  any  peculiar  mode  of  swearing,  in 
lieu  of,  or  in  addition  to  laying  the  hand  upon  the  gospels,  is,  in 
his  opinion,  more  solemn  and  obligatory,  the  court  or  officer  may, 
in  its  or  his  discretion,  adopt  that  mode  of  swearing  the  witness. 

IA^l»;I«.18W.61i.MI>.   In €ff«ot Sept.  1,1890. 

I 

I  84&.    S'vreariMiT  persons  not  CHrlstlmns. 

A  person  belieTing  in  a  religion,  other  than  the  Christian,  may 
be  sworn  according  to  the  peculiar  ceremonies,  if  any,  of  his  re- 
ligion, instead  of  as  prescribed  in  section  845  or  section  846  of 
this  act. 

Id.  «B.  I  86. 

I  880.    Covrt  BiaT  examine  'witness. 

The  coart  or  officer  may  examine  an  infant,  or  a  person  appar- 
ently of  weak  intellect  produced  before  it  or  him,  as  a  witness,  to 
ascertain  faia  capacity  and  the  extent  of  his  knowledge:  and  may 
inquire  of  a  person,  produced  as  a  witness,  what  peculiar  cere- 
BKmies  in  swearing  he  deems  most  obligatory. 
U..l8i^aai'd. 

I  8S1.  [Repealed  by  T^.  1901),  ch.  88.     See  Penal  Law.  8  1622.1 
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$  §  862-64  SUBPOENAS.  c.  9,  t,  fi 

TITIiB  n. 
OompeUing  the  attendance  and  testimony  of  a  witaaaSi 

Sec.  802.  Mode  of  servliig  subpoena  iMued  out  of  a  court, 

863.  Penalty  for  dUobedlence. 

864.  Subpoena  to  be  iMued  by. judge,  etc. 

865.  Penalty  for  disobeying  subpoena.    Warrant  for  witneH. 

866.  When  witneai  to  be  Imprisoned. 

867.  Contents  of  warrant. 

868.  To  whom  directed;   bow  executed. 

869.  Qnaliflcation  of  preceding  Beetlom. 

860.  Witness  exempt  from  arrest. 

861.  Wben  to  be  discharged  from  arrest. 

862.  By  whom   witnesaes  may  he  discbar|red. 

863.  Arrest,   when   void:   penalty. 

864.  Sheriff  not  to  be  liable    nnleM  affldaTlt  is  made. 
8Q6.  Application   of   foregoing   proTisions   to  Judgmento. 

866.  Records  not  to  be  removed  by  virtue  of  snbpoena. 

867.  Production,  etc.,  of  book  of  account. 

868.  Books,  etc..  of  corporation,  how  produced. 

860.  When  personal  attendance  not  required  by  mibpoena  daces  tecum. 

8  852*  Mode  of  ••rvinar  aabpoena  Issnea  out  of  m,  ooaart. 

A  subpoena,  issued  out  of  the  court,  to  compel  the  attendance 
of  a  witness,  and,  where  the  subpoena  so  requires,  to  compel  him 
to  bring  with  him  a  book  or  paper,  must  be  served  as  follows: 

1.  The  original  subpoena  must  be  exhibited  to  the  witness. 

2.  A  copy  of  the  subpoena,  or  a  ticket  containing  its  substance, 
must  be  delivered  to  him.  i 

8.  The  fees,  allowed  by  law,  for  traveling  to,  and  returning 
from,  the  place  where  he  is  required  to  attend,  and  for  one  day's 
attendance,  must  be  paid  or  tendered  to  him. 

2  B.  S.  400,  I  42,  with  amendments. 

9  868.  Penalty  for  dlvobedienoe. 

A  person  so  Bubpoenaed,  who  fails,  without  reasonable  excoae, 
to  obey  the  subpoena,  or  a  person  who  fails,  without  reaaonabls 
excuse,  to  obey  an  order,  duly  served  upon  him,  made  by  the 
court,  or  a  judge,  in  an  action,  before  or  after  final  judgment 
therein,  requiring  him  to  attend,  and  be  examined,  or  so  to  at- 
tend, and  bring  with  him  a  book  or  paper,  is  liable,  in  addition  to 
punishment  for  contempt,  for  the  damages  sustained  by  the  iMUty 
aggrieved  in  consequence  of  the  failure,  and  fifty  dollars  in  addi- 
tion thereto.  Those  sums  may  be  recovered  in  one  action,  or  in 
separate  actions.  If  he  is  a  party  to  the  action  in  which  he  was 
sub|M>enaed,  the  court  may,  as  an  additional  punishment,  strike 
out  his  pleading. 

Id.,  i  43,  am'd. 

f    8S4.    [Am'd,    1900.]     Subpoena   to   be    iasned    by   J«d«po^ 

etc. 

When  a  judge,  or  an  arbitrator,  referee,  or  other  person,  or  a 
board  or  committee,  or  a  coumiittee  of  either  house  of  the 
legislature,  or  a  joint  committee  thereof,  duly  empowered  by 
resolution  or  act  to  sit  and  tuke  testimony  during  the  session 
thereof,  or  after  the  adjournment  thereof,  has  been  heretofore 
or  is  hereafter  expressly  authorizt^d  by  law  to  hear,  try,  or  de- 
termine a  matter,  or  to  do  any  other  act  in  an  official  capacity, 
in  relation  to  which  proof  may  be  taken,  or  the  attendance  of 
a  person  as  a  witness  may  be  required;  or  to  require  a  person  to 
attend,  either  before  him  or  it,  or  before  another  judge  or 
officer,  or  a  person  designatcfl  in  a  commission  Issued  bV  a 
court  of  another  State  or  country,  to  give  teetimony,  or  to  &a'v« 
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his  deposition  taken,  or  to  be  examined:  a  subpoena  may  be 
issued,  by  and  under  the  hand  of  the  jud^re,  arbitrator,  referee, 
or  other  person,  or  the  chairman  or  a  majority'  of  the  board  or 
committee,  requiring  the  person  to  attend:  and  also,  in  a  proper 
case,  to  brioj?  with  him  a  book  or  a  paper.  The  subpoena  must 
be  served,  aa  prescribed  in  section  eight  hundred  and  tifty-two 
of  this  act.  This  section  does  not  apply  to  a  matter  arising,  oi- 
an  act  to  be  done,  in  an  action  in  a  cotirt  of  record. 

2  R.  S.  401.  I  44,  am'd  L.  1900,  ch.  587.  In  effect  April  23,  1000.  See 
L.   1»07,   ch.   545. 

§  85S^  [Am'dy  1879.]  Peimltr  for  dlsobcylngr  subpoena. 
'Warrant    for   'witness. 

A  persoD  who  is  duly  subpoenaed,  as  prescribed  in  the  last  sec- 
tm^  must  obey  the  subpoena.  If  he  fails  so  to  do,  without  a 
reasonable  excuse,  he  is  liable,  in  addition  to  auy  other  punish- 
ment which  may  be  lawfully  inflicted  therefor,  for  the  damages 
sustained  by  the  person  aggrieved,  in  consequence  of  the  failure, 
and  fifty  dollars  in  addition  thereto,  to  be  recovered  as  proscribed 
in  section  eight  hundred  and  fifty-three  of  this  act.  If  he  fails 
to  attend,  the  person  issuing  the  subpoena,  if  he  is  a  judge  of  a 
cmirt  of  record  or  not  of  record,  or  if  not,  then  any  judge  of  such 
a  court,  upon  proof  by  affidavit  of  the  failure  to  attend,  must 
iasne  a  warrant  to  the  sheriff  of  the  county  commanding  him  to 
apftrehend  the  defaulting  w^itness,  and  bring  him  before  the  offi- 
cer, person,  or  body,  before  whom  or  which  his  attendance  was 
raqoired. 

U..  H  40  sad  40,  coxMolidated. 

I  6641.  [Am'd*   1870.]    \i'lken  witness  to  be  Imprisoned. 

If  the  person  subpoenaed  and  attending  or  brought  as  pre- 
scribed in  the  last  section,  before  an  officer  or  other  person  or  a 
body  refuses  without  reasonable  cause  to  be  examined,  or  to 
answer  a  legal  and  pertinent  question,  or  to  produce  a  book  or 
paper,  which  he  was  directed  to  bring  by  the  terms  of  the  sub- 
poena, or  to  subscribe  his  deposition  after  it  has  been  correctly 
rednced  to  writing,  the  person  issuing  the  subpoena,  if  ho  is  a 
judge  of  a  court  of  record,  or  not  of  record,  may  forthwith,  or  if 
he  is  not,  then  any  judge  of  auch  court  may  upon  proof  by  affi- 
davit of  the  facts  by  warrant  commit  the  offender  to  jail,  there 
to  remain,  until  he  submits  to  do  the  act  which  he  was  so  required 
to  do  or  is  discharged  according  to  law. 
Id.,  i  47,  am*d  TerbaHy.     See  i  870,  post. 

I  80T.  <?«»ntettts  of  warrant. 

A  warrant  of  commitment,  issued  as  prescribed  in  the  last  sec- 
tion, must  specify  particularly  the  cause  of  the  commitment;  and, 
if  tlie  witness  is  committed  for  refusing  to  answer  a  question,  the 
question  must  be  inserted  In  the  warrant. 

M  .  I  48.    Am  I  876,  pout. 

I  888.  To  wrHont  directed!  bo-w  exeented. 

A  warrant  to  apprehend  or  commit  a  person,  issued  as  pre- 
scribed in  this  title,  must  be  directed  to  the  sheriff  of  the  county 
where  the  person  is,  and  must  be  executed  by  him,  in  the  same 
msnner.  as  a  similar  mandate  issued,  by  a  court  of  record,  in  an 
action. 

U.    40S.  i  40.    8m  S  876,  post. 

I  ft"Sf>.   4lLvnliflention  of  preoedlnar  sections. 

TT'e  foregoing  sections  of  this  title  do  not  apply  to  a  subpoena 
ftmned  by  a  justice  of  the  peace;  or  te  a  witness  subnoenaed  to 
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atteud  a  court  held  bj^  a  justice  of  the  peace;  or  to  a  case  where 
special  provision  is  otherwise  made  by  law,  for  compelling  the 
attendance  of  a  witness. 

2   B.    S.   402.    I   50. 

f  860.  [Repealed  by  Lr.  1909,  ch.  14.  See  Consolidated  Laws, 
tit.  Civil  Rights  Law.   §  25,] 

f  801.   [Am*d,    1909.]     Iiriien   to   be    dlacharsed    from   mr- 

The  court,  from  which  a  subpoena,  served  in  good  faith,  was 
issued,  or  by  which  an  order  was  made,  requiring  a  person  to 
attend,  for  the  purpose  of  being  examiiifed;  or  a  judge  thereof, 
upon  proof,  by  nOldavit,  of  the  facts,  must  make  an  order, 
directing  the  discharge  of  a  witness  or  other  person,  from  an 
arrest  made  in  violation  of  section  twenty-six  of  the  civil  rights 
law.  • 

Id.,  S  52,  am'd.  Ara'd  by  L.  1909,  oh.  G5.  §  3.  Sec  note  47  of  notes 
of  Board  of  Statutory  Consolidation  at  end  of  code. 

I  8412.  fAiu'd,  1806,  lfM>&.]  By  whom  witneMen  nuijr  bo 
dlacharired. 

A  justice  of  the  supreme  court,  in  any  part  of  the  State,  or  a 
county  judge,  has  the  like  authority  as  a  judge  of  the  court,  to 
make  an  order  for  a  diischarge,  in  a  case  8i>ecifiod  in  the  lai?t 
section.  Upon  satisfactory  proof,  by  affidavit,  of  the  facta,  be 
must  also  make  an  order,  directing  the  discharge  of  a  person 
arrest(Ml,  in  violation  of  section  twenty -six  of  the  civil  rights 
)a^^\  whore  a  subpoena,  served  in  good  faith  upon  the  perHon 
arrested,  was  issued  as  prescrilied  in  section  eight  hundred  aod 
ti fly- four  of  this  act. 

Ain'd  by  L.  1S9r>.  ch.  040 :  L.  1909.  oil.  65,  |  3.  See  note  48  of  notes 
of  Koarrl  of  Statutory  C^oiiHolidatlon  at  end  of  code. 

jj  H0:{.8O4.  [Kepenled  by  L.  1909,  ch.  14.  See  Consolidated 
Laws,  tit.  Civil  Rights  Law,  §§  25-26.] 

f  HiKi.  Apiilication  of  forearolunr  proTlitlonii  to  Jvdv^ 
meutv. 

The  foregoing  provisions  of  this  title,  relating  to  a  person  re- 
quired, by  an  order  <»f  a  court,  to  attend^  apply,  where  such  an 
attendance  is  required  by  the  terms  of  a  judgment. 

f  HCNI.  [Am'd.  1N»R,  1004.1  Record*  mot  to  be  removed  I»t 
virtue   of  Mnb|M»<»nn. 

The  record  of  a  conveyance  of  real  property,  or  any  other 
record  or  document,  whereof  a  transcript  duly  certified  may  l»^ 
law  be  rend  in  evidence,  shall  not  be  removed,  by  virtue  of  a 
subpoena  duces  tecum,  from  the  ottice  in  which  it  is  kept,  except 
temporarily,  by  the  clerk  having  it  in  custody,  to  a  term  or  sit- 
ting of  the  court  of  which  he  is  clerk,  or  by  the  officer,  having 
it  in  custody,  to  a  term  «>r  sitting  of  a  court,  or  a  trial  before  a 
referee,  held  in  the  city  or  town  where  the  office  is  situated:  hut 
the  records  kept  by  the  register  of  the  county  of  New  York  aiul 
the  register  of  the  county  of  Kings  .shall  not  be  removed  except 
by  an  order  of  court  made  as  in  this  .section  provided.  Where 
any  such  record  is  required  at  any  other  place,  or  any  re<<t>rd 
kept  by  the  register  of  the  county  of  New  York  or  the  register 
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of  the  county  of  Kings,  is  required  at  a  term  or  sitting  of  a 
coort  or  a  trial  before  a  referee,  it  may  be  remoyed,  by  order  of 
the  sapreme  court,  or  a  county  court,  made  in  court,  and  entered 
in  the  miMutes;  specifying  that  the  production  of  the  original 
instead  of  the  transcript,  is  necessary. 

L.    1S95,    cb.   04C;   L.   1004.   cb.   84.      lu   effect  March   18,   1004. 

f  KS7.  [Aitt'd,  1879.]  Production,  etc.,  of  book  of  ac- 
eommt. 

A  person  shall  not  be  compelled  to  produce,  upon  a  trial  or 
hearing,  a  book  of  account,  otherwise  than  by  an  order  requiring 
him  to  produce  it,  or  a  subpoena  duces  tecum.  Such  a  subpoena 
most  be  served  at  least  five  days  before  the  day  when  he  is  re- 
quired to  attend.  At  any  time  after  service  of  such  a  subpoena 
or  order,  the  witness  may  obtain,  upon  such  a  notice  as  the 
judge,  referee,  or  other  oflBcer  proscribes,  an  order  relieving  him 
wholly  or  partly  from  the  obligations  imposed  upon  him  by  the 
subpoena  or  the  order  for  production,  upon  such  terms  as  justice  re- 
quires touching  the  inspection  of  the  book  or  any  portion  thereof, 
or  taking  a  copy  thereof  or  extracts  therefrom,  or  otherwise.  An 
order  may  be  made,  as  prescribed  in  this  section,  by  a  judge  of 
the  conrt,  or  in  a  spwial  proceeding  pending  out  of  court  before 
an  officer,  by  the  officer,  or,  in  either  case,  by  a  referee  duly 
appointcfd  in  the  cause,  and  authorized  to  hear  testimony.  A 
justice  of  the  peace,  or  other  judge  of  a  court  not  of  record,  may 
make  such  an  order  in  an  action  brought  in  his  court,  at  any 
time  after  the  commencement  thereof. 

I  868.   Book*,  ete^f  of  corporation,   ko^v   produced. 

The  production,  upon  a  trial,  of  a  book  or  paper,  belonging  to 
or  nnder  the  control  of  a  corporation,  may  be  compelled,  in  like 
maimer  as  if  it  was  in  the  hands,  or  under  the  control,  of  a 
natural  person.  For  that  purpose,  a  subpoena  duces  tecum,  or 
an  order,  made  as  prescribed  in  the  last  section,  as  the  case  re- 
quires, must  be  directed  to  the  president,  or  other  head  of  the 
corporation,  or  to  the  officer  thereof,  in  whose  custody  the  book 
or  paper  is. 

I  889.  IVken  perKonAl  attendance  not  reavlrcd  by  sub- 
poen*  dvcea  tecum. 

Id  a  case  specified  in  the  last  section,  or  where  a  subpoena 
duces  tecnm,  or  an  order,  made  as  prescribed  in  section  800  or 
section  8G7  of  this  act,  requires  a  public  officer  to  attend,  and 
bring  a  book  or  paper  under  his  control,  the  subpoena  or  order  is 
deemed  to  be  sufficiently  obeyed,  if  the  book  or  paper  is  produced 
by  a  subordinate  officer  or  employee  of  the  corporation,  or  in  the 
public  office,  who  possesses  the  requisite  knowledge  to  identify 
it,  and  to  testify  respecting  the  puriJoses  for  which  it  is  used. 
If  the  personal  attendance  of  a  particular  officer  of  the  corpora- 
tion  or  public  officer  is  required,  a  subpoena,  without  a  duces 
tecum  clause,  must  also  be  served  upon  him. 
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TITLE  nX. 
Depositions. 

Article  1.  Depositions,  taken  and  to  be  used  within  the  State. 

2.  DepofsltiouH,  taken  witliuut  the   State,   for  use  within  the  Statcu 
d.  DeiKraltlous,  taken  wltblu  the   State,   for  use  without  the   Stata. 

article:  first. 

Depositions,  tal-en  and  to  he  used  tcithin  the  State, 

8m.  870.  Deposition  of  a  party  or  person  who  expects  to  be  a  part/. 

871.  Depoaitioo  of  a  witncwi  fiot  a  party. 

872.  Appllcatiuu ;  cuntentM  of  affldaTlt. 

873.  Order  for  exaintiiatlon. 

874.  Punishment  fnr  dlHoheylny  onler. 

875.  Serrloo  of  order,  etc. 

876.  Examination  of  nfl verse  party. 

877.  Tarty  euuftiuHl  in  prison. 
87S.   [RppoaIe<l.J 

8T9.  Dep«wllion  by  consent. 

880.  Uules    for    examinutiMU    of    party    or    expected    party.      Manner    of 

taking  and  returning  depositions.     Refusal  of  persons  examined  to 
answer. 

881.  When   to  Ik;  read  In  evidence. 

882.  Proof  of  wilnesa'H  Inability  to  attend. 
888.  £(rect  of  de|HH«ltion. 

884.  OrlKlnal  atndavit»<,   evidence. 

8R5.  Deposition  to  Ih»  nsed  on  motion. 

886.  Where  witness  may  be  compelled  to  attend. 

i  870.  rAm'd,  187K,  1&04,  1000.]  DepoHltlon  of  a  vmrtr 
or  peraon   irlio   expectn   to   be   a  party. 

The  dpposition  of  a  party  to  an  action  pending  in  a  ronrt  of 
record,  or  of  «  person  who  oxptH'tK  to  bo  a  party  to  an  action 
about  to  be  brotipbt  in  snch  a  court  may  be  taken  at  his  own 
instance  or  at  the  instance  of  an  adverse  party,  or  by  a  co- 
plaintiff  or  co<lefpndant  at  any  time  before  or  during  the  trial 
as  prescribed  in  this  article. 

See  L.  1S7H.  ch.  290:  To.  Proc.  part  of  ||  890,  391.  W)2  and  S»7;  U 
liHM.  eh.  <i9«'>;  L,  ^W*l),  ch.  Go,  S  't:  see  note  49  of  notes  of  Board  of 
Statutory   CV>usolidation   at   end   of   code. 

I  871.  TAin'd,  1877,  1009.1  Deposition  of  a  ^ttneaa  not 
a  party. 

The  deposition  of  a  person  not  a  party,  whose  testimony  is 
material  and   necessary   to  a   party  to  an  action,   pending  in   a 
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court  of  record,  or  to  a  person  who  expects  to  be  a  party  to  an 
action  about  to  be  broiigrht  in  siich  a  court,  by  a  person  other 
than  the  persoa  to  be  examiaed,  may  also  be  taken,  as  prescribed 
in  tftiis  article. 

2  R.  S.  391.  portloDs  of  IS  1,  2.  83  and  34  (2  fidm.  407,  414.  415). 
Am'd  bj  r^  1009.  ch.  65.  f  3.  See  note  49  of  note*  of  Board  of  SUtatory 
Connlidatiaa  at  end  ot  eodtt. 

t  «T2.  rAm*d.  187T,  18T»,  1««0,  1803,  1S1>5. 1011.]  Appllca- 
catiom;   eontcntii   of  affidiiT'lt. 

The  person  desirln;?  to  take  a  deposition  as  prescribed  in  this 
article,  may  present  to  a  jud^e  of  the  court  in  which  the  action 
is  pending;  or,  if  it  is  pending  in  the  supreme  court,  to  a  county 

S'jQjre;  or.  if  an  action  is  not  T»eudin^,  but  is  expected  to  be 
rou;rht,  to  a  judpe  of  the  supreme  court,  or  to  a  county  judge; 
aa    affidavit,    setting   forth   as   follows: 

1.  The  names  and  residoncoa  of  all  tho  p:irtiea  to  the  action, 
and  whether  or  not  they  have  appeared,  and  if  either  of  them 
ha«  appeared  by  attorney,  the  name,  and  the  rosidonce  or  office 
address  of  the  attorney;  or,  if  no  action  is  ponding,  the  names 
and   residences  of  the  expecte<1   parties  thereto. 

'2.  If  an  a<-tion  is  pending,  the  nature  of  the  action,  and  the 
^pfistanoe  of  the  judgment  (lemanded,  and  if  the  application  is 
made  by  the  defendant  before  an.swer,  or  by  either  party  after 
answer,  the  nature  of  the  defense. 

3.  If  no  action  is  pending,  the  nature  of  the  controversy  which 
in  experted  to  be  the  subject  thereof. 

4.  The  name  and  residence  of  the  person  to  be  examined,  and 
that  the  testimony  of  such  person  is  material  and  necessary  for 
the  party  making  such  application^  or  the  prosecution  or  defense 
of  f?ueh  action,  and  if  the 'action  is  to  recover  damages  for  per- 
sonal injuries,  that  the  defendant  is  ignorant  of  the  nature  and 
extent  of  sn^h  personal  injuries,  andj  at  the  option  of  the  appli- 
cant the  place  where  he  is  sojourmng,  or  where  he  regularly 
transacts  basiness. 

8»  Bole  82. 

5.  If  an  action  is  pending,  that  the  person  to  be  exandned  is 
aboot  to  depart  from  the  State;  or  that  he  is  so  sick  or  infirm,  as 
to  afford  reasonable  ground  to  believe  that  he  will  not  be  able  to 
attend  the  trial:  or  that  any  other  special  circumstanct^s  exist, 
which  render  it  proper  that  he  should  be  examined  as  prescribed 
in  this  article.  But  this  subdivision  does  not  apply  to  a  case, 
where  the  person  to  he  examined  is  a  party  to  the  action. 

Bee  101  App.  Div.  466. 

6.  If  no  action  is  pending,  that  the  person  expected  to  be  the 
adverse  party  is  of  full  age,  and  a  resident  of  the  State,  or  so- 
irmmin^  within  the  State;  or  that  he  has  an  office  within  the 
State,  where  he  regularly  transacts  business  in  person,  specifying 
the  place,  and.  if  it  is  in  a  city,  the  street  and  street  number,  or 
other  designation  of  the  particular  locality;  or,  if  two  or  more 
ppnsonjs  are  expected  to  be  adverse  parties,  that  each  is  of  full 
age.  and  so  resident  or  sojourning,  or  has  an  office:  also  the  cir- 
camstances  which  render  it  necessary  for  the  protection  of  the 
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a»»nlicant's   rights,   that  the   witness's  testimony  should  be   per- 

..Any  other  fact  necessary  to  show  that  the  case  comes 
wiihiii  one  of  the  two  last  sections.  And  if  the  party  soui^ht  to 
be  examined  is  a  corporation  the  affidavit  shall  state  the  name 
of  the  officers  and  directors  thereof,  or  any  of  them  whose  tes- 
timony is  necessary  and  material,  or  the  books  and  papers  as  to 
the  contents  of  which  an  examination  or  inspection  is  desired,  and 
the  order  to  be  made  in  respect  thereto  shall  direct  the  examina- 
tion of  such  persons  and  the  production  of  such  books  and  papers, 
and  on  such  examination  the  books  or  papers,  or  any  part  or 
parts  thereof  may  be  offered  and  received  in  evidence  in  addi- 
tion to  the  use  thereof  by  the  witness  to  refresh  his  memory 

L.  1887.  ch.  416:  U  1^70.  rh.  542;  L.  IRSO.  ch.  53i',:  L.  1S93.  cli.  721;  I* 
18d5.  cU.   B4U:  L.   1911,   cU.    7t>l.   in  efTect  Sept.   1.   19*1.     Seu  Bule  H'2. 

I  873.   [Am'd,  1804.1      Order  for  examination. 

The  judge  to  whom  such  an  afBdavit  is  presented  must  irrant 
an  order  for  the  examination,  if  an  aetion  is  pending;  if  no  action 
is  pending  he  must  grant  it  if  there  be  reasonable  ground  to 
believe  that  an  action  will  be  brought,  as  stated  in  the  affidavit, 
and  that  the  application  is  made  in  good^  faith  to  preserve  the 
expected  testimony;  otherwise  he  must  dismiss  the  applicatioa. 
Where  the  person  to  be  examined  is  a  party  to  a  pending  aetion, 
or  is  expected  to  he  a  party  to  an  action  to  be  brought,  the  t»rder 
may,  in  the  discretion  of  the  judge,  designate  and  limit  the  par- 
ticnlar  matters  as  to  which  he  shall  be  examined.  In  every 
action  to  recover  damages  for  personal  injuries,  the  court  or 
judge,  in  granting  an  order  for  the  examination  of  the  plaintiff 
before  trial  may,  if  the  defendant  apply  therefor,  direct  that  the 
plaintiff  submit  to  a  physical  examination  by  one  or  more  physi- 
cians or  surgeons,  to  be  designated  by  the  court  or  judge,  and 
such  examination  shall  be  had  and  made  under  such  restrictions 
and  directions  as  to  the  court  or  judge  shall  seem  proper.  In  any 
action  brought  to  recover  damages  for  personal  injuries,  where 
the  defendant  shall  present  to  the  court  or  judge  satisfactory 
evidence  that  he  is  ignorant  of  the  nature  and  extent  of  the 
injuries  complained  of,  the  court  or  judge  shall  order  that  such 
physical  examination  be  made;  and  if  the  party  to  be  examined 
hhall  be  a  female  i>he  shall  be  entitled  to  have  such  examination 
before  physicians  or  surgeons  of  her  own  sex.  The  order  must 
nniuire  the  party  or  persons  to  be  examined  to  appear  before 
th**  judge,  or  befoie  a  referee  named  in  the  order,  for  the  pur^ 
pose  of  taking  the  examination,  at  a  time  and  place  therein 
specified.  The  order  must  also  direct  the  time  of  service  of  a 
copy  thereof;  which  must  be  made  within  the  State,  not  more 
than  twenty,  nor  less  than  live  days,  before  the  time  fixed  for 
the  examination,  unless  special  circumstances,  making  a  differ- 
ent time  of  service  necessary,  are  shown  in  the  affidavit,  and 
that  fact  is  recited  in  the  order. 

L.   1S04,  cb.  420. 

S  874.  (Am'dy  1877  nnd  188».]  Pnniahment  for  dlaober- 
tnir  order. 

Witness  fees,  at  the  rate  prescribed  by  law  in  an  action  in  the 
supreme  court,  must  be  paid  or  tendered  when  the  order  is  served 
upon  the  party  or  other  person  required  to  attend.  If  the  party 
or  person  so  served  fails  to  obey  the  order,  his  attendance  may 
be  compelled,  and  he  may  be  punished  in  like  manner,  and  th« 
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proo^edinKS  thereon  are  the  same,  as  if  he  failed  to  obdy  a  sub- 
poena, istfiued  from  the  court,  in  which  the  action  is  penoiing;  ^r, 
if  nu  action  is  pending,  from  the  court  of  which  the  jud;"*  ^  \  a 
member.  "f*^ 

i  875.   [Ain*dy   1879.1      Service  of  order,  ete* 

A  copy  of  the  order,  and  of  the  affidavit  npon  which  it  was 
granted,  must  be  served  upon  the  attorney  for  each  party  to 
the  action,  in  lilse  manner  as  a  paper  in  the  action;  or,  if  a  party 
has  not  appearcMl  in  the  action,  they  must  be  served  upon  him, 
as  directed  by  the  order.  If  no  action  is  pending,  they  mu^t  be 
perscmally  served  upon  each  of  the  persons,  named  therein  as 
expected   adverse  parties. 

S  87G.   lAm'd^   1879.]      Examination  of  adverse  party. 

Upon  proof,  by  affidavit,  that  service  of  a  copy  of  the  order 
and  of  the  affidavit  has  been  duly  made,  as  directed  in  tne 
order,  the  judge  or  the  referee  must  proceed  to  take  the  deposi- 
tion of  the  witness,  at  the  time  and  place  specified  in  the  order. 
He  may,  from  time  to  time,  adjourn  the  examination  to  another 
day.  and  to  another  place,  within  the  same  county.  Sections 
tight  hundred  and  fifty-six,  eight  hundred  and  fifty-seven  and 
eight  hundred  and  fifty-eight  of  this  act  apply  to  the  examination 
of  a  party  or  a  person  expected  to  be  an  adverse  party,  taken  as 
prescribed  in  this  article. 

2  a  S.  392,  i  5,  and  Id.  399,  i  30. 

I  877.  [Repealed  In  1877,  re-enacted  in  1882,1  Party 
eonflned    in    prison. 

Where  the  party  or  other  person  to  be  examined  is  confined  in 
a  priMon  or  iail  within  the  State,  under  a  sentence  for  a  felony, 
that  fact  must  be  stated  in  the  affidavit,  and  his  deposition  may 
be  taken  as  prescribed  in  the  foregoing  sections,  as  if  he  was  not 
so  c-jnfined.  except  that  in  such  a  case,  the  granting  or  refusing 
the  order,  and,  ir  granted,  tlie  appointment  of  a  referee  to  take 
the  testimony,  is  always  in  the  discretion  of  the  judge.  The 
order  must  require  the  production  of  the  prisoner  by  the  person 
in  charge  of  the  prison  or  jail  at  the  prison  or  jail;  but  it  may 
prescribe  Fuch  regulations  and  restrictions  with  respect  thereto 
as  the  jnd^e  deems  proper. 

S  878.  (Repealed,  1877.) 

i  879.   [Am'd,  1882.1     Deposition  Ity  consent* 

The  parties  to  an  action  may  stipulate,  in  writing,  that  the 
deposition  of  a  competent  witness,  to  be  used  therem,  may  be 
taken  before  a  judge  or  referee,  at  a  time  and  place  specified  in 
the  stipulation,  "either  orally,  or  upon  interrogatories,  to  be  agreed 
npon  in  like  manner.  The  witness  may  be  subpoenaed  to  attend 
thp  examination,  as  upon  a  trial;  and  the  judge  or  referee  may 
take  his  deposdtion,  as  if  an  order  had  been  made  by  the  court, 
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directing  it  to  be  so  taken.     But  this^section  does  not  apply  to 
a    ca&M»    speciliod    iu    section    eight    hundred    and    seventy-seven 
of  this  act. 
''^  ^.   1847,   ch.  280.   {{   78  and  79,   amended. 

i  8M0.  [Am'd,  187t>.l  RaieM  for  examtn«ti9i&  of  partT  or 
expected  party.  Manner  of  taking  and  retnrnlnfr  deponl- 
tlouii.      Refusal    of    persona    examined    to    aniiwer. 

The  examination  of  a  party,  or  an  oxnccted  party,  is  snbjeot 
to  tiie  same  rules  as  if  he  was  examined  upon  the  trial.  The 
judpe  or  referee,  upon  every  other  examination  taken  as  pre- 
scribed in  this  article,  must  insert  therein  every  answer  or  dec- 
laration of  the  person  examined,  which  either  party  requires 
to  be  inserted.  The  deposition,  when  completed,  must  be  care- 
fully read  to  and  subscribed  by  the  person  examined;  must  be 
certifitHl  by  the  ju<l«e  or  referee  taking  it;  and,  within  ten  days 
thereafter,  must  bo  filed  in  the  omce  of  the  clerk;  or.  if  no 
action  is  pendinyr.  in  the  office  of  the  clerk  of  the  county  in 
which  it  was  tnKen;  tojrether  with  the  stipulation  or  order,  nnder 
which  it  was  taken:  the  affldavit  upon  which  the  order  was 
irranted:  and  proof  of  the  servi<'e  of  a  copy  of  the  order  and  of 
the  affidavit.  If,  npon  an  examination  before  a  referee,  the 
person  examined  refuses  to  answer  any  question,  the  referee 
must  report  the  fact  to  the  court  or  jndf;«\  who  must  deter- 
mine whether  the  question  is  relevant,  and  whether  the  witoess 
is  boi*nd  to  answer  it. 

2  R.  8.  302,  (  G,  and  part  of  (  5  (2  Edin.  408) ;  and  id.  309.  i  S7  it 
Rdm.  415). 

S  SSI.   TAniM,  tOll.l     Wlien  to  be  rend  In  eTidenee. 

The  deposition,  or  a  certified  copy  thereof,  may  be  read  in 
evidence  by  either  party,  at  tlie  tri«l  of,  or  upon  the  ass(>s.4meut 
of  damafres,  by  writ  of  inquiry,  or  upon  a  reference,  or  otherwise, 
in  the  action  or  in  any  special  proceeding:  specified  in  the  orifrinal 
affidavit  or  stipulation,  or  in  any  otiier  action  or  special  proceed- 
ing thereafter  broupht  between  the  ^<anie  parties,  or  l»etween  any 
parties  claiming  under  them  nr  either  of  them,  or,  if  no  action  nt 
special  pniceeding  is  then  i>endiiiir,  in  an  action  or  special  pro- 
ceeding thereafter  broujrlit  between  the  i>ersons  named  in  the 
original  affidavit  as  expected  parties,  or  between  persons  claim- 
ing under  them  or  either  r>f  them,  hicluding  the  case  where  one 
of  the  |)nrti<'s  is  the  executor  of  the  will  or  administrator  of  the 
estate  of  the  witness  and  is  given  a  cause  of  action  by  reason  of 
section  nineteen  hundred  and  two  of  this  act.  And  except  in  the 
cases  prescribe<l  to  the  contrary  in  siction  eight  hundred  and 
eighty-two  of  this  act,  the  said  deposition,  or  a  certified  copy 
thereof,  may  be  read  in  evidence  by  either  party  to  the  action 
or  j^peeJal  j)roeeeding  in  whi<h  it  is  taken,  and  ns  between  the 
defendant  in  said  action  and  the  legal  representatives  and  privSea 
in  interest  and  estate  of  the  plaintiff,  and  as  between  the  plaintiff 
and  the  legal  representatives  and  privies  in  Interest  and  estate  of 
the  defomlant,  and  as  between  the  legal  representatives  and 
privies  in  interest  and  estate  of  the  defendant  and  the  le^al 
representatives  and  privies  iu  interest  and  estate  of  the  plaintiff. 

2  U.  H.  ;5S»2.  pnrt  «»f  I  7.  and  id.  "00.  part  of  fi  39;  Ein*d  by  I*  »11, 
cb.   s.V.»,   Iu  elToci  hi'Lit.   1.   11)11. 
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I  883.  [A.vi'a,  1889.1  Proof  of  witnesv's  lv«blUty  to  at- 
tend. 

Bat  such  a  deposition,  except  that  of  a  party,  taken  at  the 
io5tance  of  an  adverse  party,  or  a  deposition  taken  in  pursuance 
of  a  stipulation,  as  prescribed  in  thin  article,  shall  not  be  so 
read  in  evidence  until  it  has  been  satisfactorily  proved  that  the 
wiinetis  is  dead,  or  is  unable  personally  to  attend  by  reason  of 
his  insanity,  sickness  or  other  infirmity,  or  that  he  is  confined 
in  a  prison  or  jail;  or  that  he  has  been  and  is  absent  from  the 
State,  so  that  his  attendance  could  not,  with  reasonable  diligence, 
be  compelled  by  subpoena. 
2  B.  S.  382,  390,  remainder  of  Si  7  and  39. 

i  883.  Kffect  of  deposttton. 

A  deposition,  so  read  in  evidence  has  the  same  effect,  and  no 
other,  as  the  oral  testimony  of  the  witness  would,  have;  and  an 
objection  to  the  competency  or  credibility  of  the  witness,  or  to 
the  relevancy  or  substantial  competency  of  a  question  put  to 
him,  or  of  an  answer  given  by  him;  may  be  made  as  if  the  wit- 
ness was  then  personally  examined  and  without  being  noted 
npon  the  deposition. 

Id.,   If   9  and  40,   am'd. 

I  8S4.   Orfarinal  affldavltSy  evidence. 

The  original  affidavits,  filed  with  such  a  deposition,  or  certified 
copies  thereof,  are  presumptive  evidence  of  the  facts  therein 
contained,  to  show  a  compliance  with  the  provisions  of  this 
article. 

Id.,    I   3& 

f  88S.  rAm'd,  1877,  1901,  1800.]  Deposition  to  be  nued 
on  motion. 

Where  a  party  intends  to  make  or  oppose  a  motion  in  a  court 
of  record  and  it  is  necessary  for  him  to  have  the  affidavit  or 
deposition  of  a  person  not  a  party,  to  use  upon  the  motion,  the 
coort  or  a  judge  authorized  to  make  an  order  in  the  case  may  in 
its  or  his  discretion  make  an  order  appointing  a  referee  to  take 
the  deposition  of  that  person.  The  order  must  be  founded  upon 
proof  by  affidavit  that  the  applicant  intends  to  make  the  motion, 
or  that  notice  of  a  motion  has  been  given  which  the  applicant 
intends  to  oppose.  The  affidavit  must  specify  the  nature  of  the 
action  and  must  show  that  the  affidavit  or  deposition  is  neces- 
sary thereon  and  that  such  person  has  refused  to  make  an 
affidavit  of  the  facts  which  the  applicant  verily  believes  are 
within  his  knowledge.  If  the  defendant  has  appeared  in  the 
action,  and  the  application  is  made  on  the  part  of  the  plaintiff 
at  least  one  day's  notice  of  such  application  must  be  given  to 
the  attorney  of  the  defendant,  and  if  the  application  is  made  on 
the  part  of  the  defendant  similar  notice  must  be  given  to  the 
attorney  of  the  plaiutiCF.  The  person  to  be  examined  may  be 
subpoenaed  and  compelled  to  attend  as  upon  the  trial  and  may 
be  cross  examined  by  the  party  on  whose  attorney  the  notice  has 
been  served.  The  deposition  must  be  taken  by  question  and 
answer  and-  be  subscribed  by  the  witness,  and  must  be  delivered 
to  the  attorney  for  the  party  who  procured  the  order,  unless  such 
order  provides  for  a  different  disposition  thereof. 

Sobetltute  for  Co.  Proc,  8  401,  Bubri.  7;  L.  1001,  oh.  520;  L.  19C9.  ch. 
Cj.   I  3.     See    note  49  of  notes  of  Board   of  Statutory   CoaHulidation  at  end 
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f  880.  "Where  irltneaM  may  be  compelled   to   attend. 

Where  a  person  to  be  examined,  as  prescribed  in  this  article, 
is  a  resident  of  the  State,  he  shall  not  be  required  to  attend  in 
any  county,  other  than  that  in  which  he  resides,  or  where  he 
has  an  ottlce  for  the  regular  transaction  of  business,  in  person. 
Where  he  is  not  a  resident,  he  shall  not  be  required  to  attend 
in  any  other  county,  than  that  wherein  he  is  served  with  a  sub- 
poena, unless,  for  special  reasons,  stated  in  the  affidavit,  the 
order  otherwise  directs. 

Co.  I'roc.,   i  301,  last  cUuiic.  with  amendments. 
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ARTICI«B  SBCOND. 

D^poMHanSf  taken  withoui  the  State,  for  use  within  the  Statet 

■ec.  887,  8S8.  When  commlnilon  to  IsBue. 

888.  Hqw  and  tipon  what  terms  ffranted. 

880.  Order  made  bj  Judge. 

881.  Interrogatories;    bow  settled. 

882.  Id.;    CO  be  anuexed;  directions  for  return. 

883.  Gommlfislon  to  examine  wholly  or  partly  upon  oral   ine^tlons. 

884.  W'ben  ojien  commission  may  Issue,  or  depositions  may  be  takes* 
865.  UepoaltiuQS   wbere  adyciiie  party  is  an  lufuut  or  committee. 
806.  Notice  of  examination  upon  oral  questions. 

887.  Open    commission. 

886.  Onler  dlrcctlnfir  depoMltions  to  be   taken. 

889.  Before  wbom  depositious  may  be  talccn;  notice  of  taking. 

800.  lionr  depositions  taken. 

801.  Commission   or   oider    to   take   depositions;    bow   executed   and   ri>> 

turned. 
902.  Certificate  of  execution. 

803.  Certlflrsre,  a  sufficient  return. 

804.  Return   by   agent. 

80&.  If  agent   Is  sick  or  dead. 

808.  007.  Filing  deposition,   etc.,   so  returned. 

808.  Commission,   etc..   by  consent. 

809.  Wbere  return  to  be  kept:  parties  may  inspect  it,  etc. 
8IQ.  Wben  deposition  may   be   suppressed. 

911.  Deposition,  etc.,  evidence. 

912.  When  Interrogatoiies  and  deposition  may  be  in  a  foreign  language. 
813.  liCttera  rogatory. 

i  887.    [Am*d,  1870.]    Wlien  commlaalon  to  liiaue. 

In  a  case  specified  in  the  next  section,  where  it  appears,  by 
affidavit,  on  the  application  of  either  party,  that  the  testimony 
of  one  or  more  witnesses,  not  within  the  State,  is  material  to 
the  applicant;  a  commission  may  be  issued,  to  one  or  more 
competent  persons,  named  therein;  authorizing  them,  or  any 
oae  of  them,  to  examine  the  witness  or  witnesses  named  therein, 
nnder  oath,  npon  the  interrogatories  annexed  to  the  commission; 
to  take  and  certify  the  deposition  of  fnch  witness;  and  to 
retam  the  same,  and  the  commission,  according  to  the  directions 
given  in  or  with  the  commission.  The  applicant,  or  any  other 
party  to  the  action,  may  be  thus  examined. 

Fram  li.  1802,  cfa.  87S,  {  1.  am'd. 

I  888.   [Am'd,  1806.]      Tlie  same. 

Snch  a  commission  may  be  issued,  in  either  of  the  following 
eases: 

1.  Where  a  party  to  an  action,  brought  in  a  court  of  record, 
k  in  default  for  want  of  an  appearance  or  pleading,  and  the 
testimony  is  required  upon  the  assessment  of  damages,  by  a 
writ  of  inquiry,  or  npon  a  reference;  or  otherwise,  to  enable  the 
oonrt  to  render  the  proper  .final  judgment. 

2.  Where  final  judgment  has  been  rendered  against  the  ad- 
ferae  party  in  an  action  brought  in  a  court  of  record;  and  the 
testimony  Is  required  in  order  to  carry  the  judgment  into  effect. 

8.  Where  an  appeal  from  a  final  judgment,  rendered  in  the 
fopreme  court,  the  city  court  of  the  city  of  New-York,  or  a 
comity  court,  or  a  motion  for  a  new  trial  in  either  of  those 
coarts.  is  pending,  and  the  testimony  will  be  material  and  neces- 
sary to  the  applicant,  in  the  prosecution  or  defence  of  the 
aetlon,  if  a  new  trial  is  granted. 

•See  L.   1882,   eh.  410.   «  1264;   post,  S  8171. 
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4.  Where  the  application  is  uiade  before  the  joinder  of  issne, 
in  an  action  brought  in  cither  of  the  courts  specified  in  the  Inst 
Bobdivision;  and  there  is  reason  to  apprehend  tliat  before  issue 
is  joined,  and  an  application  for  a  commission  can  thereafter 
be  made,  the  witness  will  die,  or  become  unable  to  give  his  testt* 
mony,  or  remove,  so  that  his  testimony  cannot  be  taken. 

5.  Where  an  issue  of  fact  has  been  joined,  in  an  action  pending 
in  a  court  of  record,  and  the  testimony  is  material  to  the 
applicant,  in  the  prosecution  or  defence  thereof. 

6.  In  special  proceedings. 

L.  1S95.   ch.  940. 

I  K80.  Ho^v  and  upon  <vrhat  temm  irranted. 

In  a  case  specified  in  subdivision  third  of  the  last  Bcction,  if 
the  appeal  has  been  taken  to  another  court,  the  application 
must  be  made  to  the  court  in  which  the  judgment  was  rendered; 
and  an  order,  directing  the  commission  to  be  issued,  may  be 
granted  or  refused,  in  the  discretion  of  that  court.  In  a  case 
specified  in  either  of  the  other  subdivisions  of  that  sectioB,  the 
application  may  be  made  to  the  court,  or  a  judge  thereof,  or,  in 
the  supreme  court,  to  the  county  judge  of  the  county,  where  the 
action  is  triable;  and  it  must  be  granted,  upon  satisfactory 
proof  of  the  facts  authorizing  It,  unless  the  court  or  judge  has 
reason  to  believe,  that  the  application  is  not  made  in  good  faith, 
or  unless  an  order  for  an  open  commission,  or  for  taking  deposi- 
tions, is  made  as  prefleri!»ed  in  this  article.  Notice  of  the  appli- 
cation must  bo  given  to  the  adverse  party,  unless  he  is  in  default 
for  want  of  an  appearance.  Upon  granting  the  order,  the  court 
or  judge  may,  in  any  case,  impose  such  terms  as  justice  requires. 

Fram  L.  1862,  ch.  375,  |  1,  and  2  R.  S.  393.  91  11  %Dd  12,  ^Ith  anMOdmeBtS. 
Bee    alM»    L.   1847.  ch.   470.  9  15  H  I'Mm.  683). 

I   880.  Order   made   by  Jadjfe. 

Where  the  order  is  made  by  a  judge,  out  of  court.  It  must  be 
entered  in  the  office  of  the  clerk.  It  .shall  be  granted,  only  in 
a  case,  where  the  court  would  grant  it,  and  upon  the  same 
terms;  and  it  is  subject  to  the  control  of  the  court. 

9  801.   Interrogratorlest  Iioiv  nettlctl. 

Unless  the  interrogatoricR.  to  bo  annexe<l  to  the  commission^ 
are  settled  by  consent  of  the  parties,  thoy  must  be  settled,  upon 
notice,  by  a  judge  of  the  court,  or,  in  the  supreme  court,  by  the 
county  judge  of  the  county,  where  the  action  is  triable,  aa  j;*e- 
scribed  in  the  general  rules  of  practice. 

a  R.  S.  393.   I  14.  as  am'd  by  L.  187C,  eh.  420. 

9  802.  Id. I  to  be  aiuiexedi  dlrectlonn  for  return. 

The  interrogatories,  when  settled,  must  be  annexed  to  the 
commission.  Either  party  must  be  allowed  to  insert  therein 
any  question,  pertinent  to  the  issue,  which  he  proposes.  Unless 
the  parties  stipulate  in  writing,  or  the  order  granting  the  com- 
mission  preserihes,  how  it  slinll  be  returned,  the  judge  must 
indorse,  uron  the  commission,  the  proper  direction  for  that 
purpose,  tlnless  the  conrt  or  judge  thinks  profier  to  direct  »t 
to  be  returned  by  an  agent,  it  must  be  returned  through  tiic 
post-office. 

Id.,  9  10,  with  anendmeDU. 
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f  893.  [Am*dt  1895.J  Commission  to  examine  wbollr  or 
portlT  vvon  oral  aoestlons. 

Where  an  issue  of  fact,  joined  in  an  action,  is  pendine  in  the 
supreme  court,  the  city  court  of  the  city  of  New- York,  or  a 
county  court,  the  parties  may  stipulate,  in  writing,  or  the  court 
to  which,  or  the  judge  to  whom  an  application  for  a  commission 
is  made,  may  in  its  or  his  discretion,  direct,  in  the  order,  that  a 
commission  issue  without  written  interrogatories,  and  that  the 
depositions  be  taken  upon  oral  questions;  or  that  a  commission 
tosoe,  to  take  the  dei>osition  of  one  or  more  witnesses,  designated 
in  the  order,  partly  upon  oral  questions  and  partly  upon  written 
interrosratories,  or  to  take  the  deposition  of  one  or  more  witnesses, 
designated  in  the  order,  upon  oral  questions,  and  one  or  more 
witnesses,  designated  in  the  order,  upon  written  interrogatories. 

L.  ISftS,   cb.  (Md. 

I  894.  'Viri&en  open  comminsion  may  lii«u<>,  or  devoaitioflts 
may  l»e  ta.lcen. 

Where  an  issue  of  fact,  joined  in  an  action,  is  pending  in  either 
of  the  courts  specified  in  the  last  section,  the  parties  may 
stipulate,  in  writing,  or  the  court,  or  a  judge  thereof,  or,  in  the 
aapreme  court,  the  county  judge  of  the  county  where  the  action 
is  triable,  ma^',  in  its  or  his  discretion,  upon  the  applicction  of 
either  party,  and  upon  satisfactory  proof,  by  aflidaTit,  that  one 
or  more  witnesses,  not  within  the  State,  are  material  and  neces- 
sary in  the  prosecution  or  defence  of  the  action,  make  an  order, 
upon  such  terms  as  it  or  he  deems  proper,  directing  that  an  open 
commission  isHue,  or  that  depositions  be  taken,  as  prescribod  in  the 
following  seciions  of  this  article. 

I  865.  [Am'd,  18T9,  1897.]  Deponltions  wbere  adverse 
partT  Is  «A  Infant  or  comnilttee. 

The  last  two  sections  are  not  applicable,  where  the  adverse 
party  is  an  infant,  or  the  committee  of  a  person  judicially  do- 
dared  to  be  incapable  of  managing  his  affairs,  by  renson  of  lunacy, 
idiocy  or  habitual  drunkenness.  Nor  can  the  applicant  bo  exam- 
ined in  his  own  behalf,  as  prescribed  in  those  sections,  except  by 
consent  of  the  parties. 

L,  lan.  ch.  606.    In  effect  Uay  19, 1807. 

S  80G.  UTotlce  of  eacamtnailon  upon  oral  an«"tlons. 

Where  a  commission  is  issued,  to  take  testimony  without 
written  interrogatories,  as  prescribed  in  section  893  or  section 
8W  of  this  act,  notice  of  the  time  and  place  of  the  examination 
of  a  witness,  by  virtue  thereof  ^naming  the  witness,  must  be 
■erred  as  prescribed  in  section  8d9  of  this  act. 

See  I  8C9.   pott. 

I  8^T.  Open  eontmlsslon. 

An  open  commission  must  be  directed  to  one  or  more  persons, 
named  therein,  and  must  authorize  them,  or  any  one  of  them, 
to  examine  any  witness  who  may  be  produced  by  either  party, 
on  or  before  a  day  specified  therein,  upon  oral  questions  to  be 
pit  to  the  witness,  when  he  is  produced;  to  take  and  certify  the 
deposition  of  each  witness  so  examined;  and  to  return  the  same, 
and  the  commission,  immediately  after  the  expiration  of  the 
time  limited  for  the  production  of  witnesses,  according  to  the 
directions,  given  in  or  with  the  commission. 
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S  808.  Order  dlrectlnfi:  dcpoaltionii  to  be  taken. 

An  order,  directing  that  depositions  \ye  taken,  must  specify 
the  time  within  which  they  must  be  taken,  and  the  manner  in 
which  they  must  be  returned.  It  may  also  contain  such  addi- 
tional directions,  not  inconsistent  with  the  next  section,  with 
respect  to  the  time  and  manner  of  giving  notice,  as  the  court 
or  judge  deems  proper.  The  order  must  be  entered  in  the  clerk's 
office;  and  a  certified  copy  thereof  must  be  annexed  to  each 
deposition,  or  set  of  depositions,  returned  as  prescribed  in  the 
following  sections  of  this  article. 

From  L.  1853,  ch.  387.  {  4,  am'd. 

S  800.  Before  Trliom  depositions  may  be  tnlceni  notiee 
of   tnklnff. 

A  deposition  may  be  taken,  pursuant  to  such  an  order,  before 
a  person  mutually  agreed  upon  by  the  parties,  or  a  chancellor, 
or  a  judge  of  a  court  of  record,  or  the  mayor  or  other  chief 
magistrate  of  a  city,  or  a  justice  of  the  peace  of  the  state  or 
territory,  where  the  witness  is;  who  is  not  counsel  or  attorney 
for  either  party,  and  would  not  be  disqualified,  by  reason  of 
affinity  or  consanguinity  to  a  party,  or  interest  in  the  event, 
from  serving  as  a  juror  ui)on  the  trial  of  the  action,  within  the 
St^te.  Written  notice  of  the  time  and  place  of  taking  a  deposi- 
tion, specifying  the  name  of  the  witness,  and  the  person  before 
whom  it  will  be  taken,  must  be  served  by  the  party,  at  whose 
instance  it  is  taken,  upon  the  attorney  for  the  adverse  party. 
The  time  for  serving  such  a  notice  must  bo,  at  least,  five  judicial 
days  before  the  deposition  is  taken;  and  one  judicial  day,  in 
addition,  for  each  fifty  miles,  by  the  usual  route  of  travel, 
between  the  residence  of  the  attorney  for  the  adverse  party,  and 
the  place  where  the  deposition  is  to  be  taken. 
L.  1863,  ch.  887,  part  of  §  4.  and  {  5.  am'd. 

S  eOO.   Hour  depositions   taken. 

ppon  the  examination  of  a  witness,  without  written  Inter- 
rogatories, by  virtue  of  a  commission,  or  of  an  order  to  take 
depositions,  the  commissioner,  or  the  person  before  whom  the 
deposition  is  taken,  must  take  down,  or  cause  to  be  taken  down, 
as  prescribed  in  the  next  section,  the  substance  of  the  witness's 
testimony;  unh'ss  he  is  directed,  in  the  commission  or  the  order, 
or  required  by  the  person  appearing  for  either  party,  to  insert 
in  the  dei)osition  any  or  all  of  the  questions  or  answers,  word 
for  word.  Unless  the  commission  or  order  otherwise  directs, 
the  person,  appearing  for  either  party,  may  ask  any  question, 
which  he  deems  proper,  and  the  witness's  answer  must  ho 
taken  accordingly,  the  objections  thereto  being  reserved,  without 
being  specified  at  the  time  of  examination.  A  copy  of  thi» 
section  must  be  annexed  to  each  commission  to  take  testimony 
without  written  interrogatories,  and  to  each  certified  copy  of 
an  order  to  take  a  deposition. 

S  GOl.  Commission  or  order  to  take  depositions i  liovr 
executed  and  returned. 

The  person,  to  whom  a  commission  is  directed,  or  before 
whom  a  deposition  is  taken,  unless  otherwise  expressly  directed 
in  the  commission,  or  in  the  order  for  taking  the  depositions, 
must  execute  the  commission,  or  the  order,  as  follows: 

1.  He  must  publicly  administer,  to  each  witness  examined, 
an  oath  or  affirmation  to  testify  the  truth,  the  whole  truth,  and 
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Dothing  but   the  truth,  as  to  the  matters  rospecting  which  the 
witness  is  to  bo  examined. 

2.  He  must  reduce  the  examination  of  each  witness  to  writing, 
or  cause  it  to  be  reduced  to  writing,  by  a  disinterested  person. 
After  it  has  been  carefully  read,  to  or  by  the  witness,  it  must 
be  subscribed  by  the  witness. 

3.  If  an  exhibit  is  produced  and  proved,  the  exhibit,  or,  if  the 
witness,  or  other  person  haying  it  in  his  custody,  does  not 
surrender  it,  a  copy  thereof,  must  be  annexed  to  the  deposition 
to  which  it  relates,  subscribed  by  the  witness  proving  it,  and 
numbered  or  otherwise  identified,  in  writing  thereupon,  by  the 
commissioner,  or  person  taking  the  deposition,  who  must  sub- 
scribe his  name  tnereto. 

4L  The  commissioner,  or  person  taking  the  deposition,  must 
subscribe  his  name  to  each  half  sheet  of  the  deposition;  ho  must 
annex  all  the  depositions  and  exhibits  to  the  commission,  or  to 
a  certified  copy  of  the  order  for  taking  the  deposition,  with  the 
certificate  specified  in  the  next  section;  and  he  must  close  them 
up  under  his  seal,  and  address  the  packet  to  the  clerk  of  the 
court,  at  his  official  residence. 

5.  If  there  is  a  direction,  on  the  commission,  or  in  the  order, 
to  return  the  same  through  the  post-office,  he  must  immediately 
deposit  the  packet,  so  addressed,  in  the  post-office,  and  pay  the 
postagre  thereon. 

6.  If  there  is  a  direction  on  the  commission,  or  in  the  order, 
to  retnm  the  same  by  an  agent  of  the  party,  at  whose  instance 
it  was  issued  or  granted,  the  packet  so  addressed  must  be  deliv- 
ered to  the  agent. 

7.  Where  a  commission  is  directed  to  two  or  more  persons, 
•ne  or  more  of  them  may  execute  it,  as  prescribed  in  this  and 
the  next  section. 

A  copy  of  this  and  of  the  next  section  must  he  annexed  to 
each  commission,  or  order  to  take  depositions,  authorized  by 
this  article. 

2  R.  8.   894.  8  16.  and  L.  1863,  ch.  887.  {§  6.  7  and  8. 
I  9Q2.   Certtficitte  of  execution. 

The  commissioner  or  other  person,  before  whom  one  or  more 
depositions  are  taken,  must  subscribe,  and  nnnex  to  each  deposi- 
tion,  a  certificate,   substantially   in    the    following    form,     the 
blanks  being  properly  filled  up: 
-  State  •*  (or  "  territory")  "of  "  )  gg  . 

"County"  (or  "parish*'}  "of  "  r^" 

•*I,  ,  do  certify  tnat  ,  the  witness,  personally 

aupeared  before  me  on  the  day  of         ,  at  o'clock  in 

the  noon,  at  the       ,  in  the  state  "  (or  "  territory  ")  "  ot 

,  and  after  being  sworn"  (or  "affirmed,"  as  the  case  may  be), 
"to  testify  the  truth,  the  whole  truth,  and  nothing  but  the  truth, 
did  depose  to  the  matters  contained  in  the  foregoing  deposition, 
and  did,  in  my  presence,  subscribe  the  same,  and  indorse  the  ex- 
hibits annexed  thereto.  And  I  further  certify  that  I  have  sub- 
scribed my  name  to  each  half -sheet  thereof,  and  to  each  exhibit. 
And  I  further  certify  that  appeared  in  behalf  of  the  ,  and 
that        appeared  in  behalf  of  the       ." 

Pram  I«.  1863,  A.  887,  i  7. 

f  IftOS.      CcrtlficAte,  a  sulllGtent  return. 

The  certificate,  specified  in  the  last  section,  is  a  sufficient  re- 
tom  to  a  commission. 
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I  904.  Return  by  affent. 

It  the  packet,  specified  in  section  001  of  this  act,  is  deliyered  to 
an  agent,  he  must  deliver  it  to  the  clerk,  to  whom  it  is  addressed, 
or  to  a  judge  of  the  court,  either  of  whom  must  receive  and  open 
it,  upon  the  agent  making  affidavit,  that  he  received  it  from  the 
hands  of  the  commissioner,  or  the  person  who  took  the  deposition, 
and  that  it  has  not  been  opened  or  altered,  since  he  so  received  It. 

a  B.  8.   8M,  i  17. 

i  906.  If  Affent  l»  slok  or  dead. 

If  the  agent  is  dead,  or,  from  sickness  or  other  casnalty,  Is  oil- 
able  to  deliver  the  packet  personally,  as  prescribed  in  the  last  sec- 
tion, it  must  be  received,  by  the  clerk  or  judge,  from  the  hands 
of  any  other  person,  upon  the  latter  making  an  affidavit,  that  he 
received  it  from  the  agent;  thnt  the  agent  is  dead,  or  otherwise 
unable  to  deliver  it;  thnt  it  has  not  been  opened  or  altered  sinee 
he  received  it;  and  that  he  believes  that  it  has  not  been  opened 
or  altered,  since  it  came  from  the  hands  of  the  commissioaer,  or 
the  person  who  took  the  deposition. 
Id.,  i  18. 

§  006.  Flllnir  deposition,  etc.,  ho  returned. 

The  clerk  or  judge,  who  receives  and  opens  the  packet,  as  pre- 
scribed in  the  last  two  sections,  must  indorse  thereupon,  and  sigiu 
a  note  of  the  time  of  the  receipt  and  opening  thereof,  and  im- 
mediately file  it  in  the  office  of  the  clerk:  together  with  the  afli- 
davit  of  the  person,  who  delivered  It  to  him. 
Id.,  i  10.  am'd. 

fi  907.  Tl&e  aaiae. 

If  the  jacket  is  transmitted  through  the  post-office,  the  clerk, 
to  whom  it  is  addressed,  must  receive  it  from  the  post-office,  open 
it,  inJorse  thereupon,  and  sign,  a  like  note  of  the  time  of  the 
receipt  and  opening  thereof,  and  immediately  file  It  in  his  ofllce. 

Id.,  S  ». 

S  ?>OR.  CommlsHlon,  etc.*  by  consent. 

A  commission  may  issue,  or  an  order  to  take  depositions  may  be 
made,  by  consent,  in  a  case  where  either  may  be  directed  by  the 
court  or  a  judge,  as  prescribed  in  this  article.  On  filing  a  stipula- 
tion to  that  effect,  signed  by  the  attorneys  for  the  parties,  the 
clerk  must  enter  an  order  accordingly;  and  thereuijon  the  attor- 
ney for  the  party,  procuring  the  order,  may  insert  in  the  commis- 
sion, or  indorse  upon  or  annex  to  it,  or  the  order,  the  necessary 
directions  for  the  execution  and  return  thereof,  according  to  the 
stipulation. 

Id.,  I  tit  r«iiiod«llea. 

9  900.  'Wherc)  retnrn  to  be  kept;  parties  mar  laspsst 
It,  etc. 

A  commission,  or  copy  of  an  order  to  take  depositions,  with  the 
certificates,  returns,  depoRitions,  and  exhibits  thereto  annexed, 
must  remain  on  file  In  the  office  of  the  clerk,  unless  othet^ise 
provided  by  the  stipulation  of  the  parties,  or  unless  the  court  by 
a  special  order,  directs  them  to  be  filed  in  the  office  of  another 
derJk.    They  are  always  open  to  the  inspection  of  the  parties 
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either  of  Tirhom  is  entitled  to  a  copy  of  them,  or  of  anj  part 
thereof,  on  payment  of  the  fees  allowed  by  law. 

S  B.  8.  394.   §  2S. 

i  910.  TVlBen  deposition  may  be  «iippreH«ed. 

Where  it  appears,  by  afBda^**  that  a  deposition  has  been  im- 
properly or  irregularly  taken  oc  returned;  or  that  the  personal 
attendance  of  the  witness,  upon  the  trial,  could  have  been  pro- 
cured, with  due  diligence,  by  a  subpoena;  or  that  the  attorney  for 
either  party  has  practiced  any  fraud,  or  unfair  or  overreaching 
eondnct,  to  the  prejudice  of  the  adverse  party,  in  the  course  of 
the  proceedings;  an  order,  for  the  suppression  of  the  deposition, 
may  be  made  by  the  court,  upon  the  application  of  the  party  ag- 
grieved, upon  notice  to  the  adverse  party. 

U  1»8.  cli.   887.  S  14,  am'd. 

§  Oil.  DeiHwltlon,  etc.»  eTldenee. 

A  deposition,  taken  and  returned  as  prescribed  in  this  article, 
or  an  exemplified  copy  thereof,  if  the  original  is  filed  in  another 
county,  may,  U-iless  it  is  suppressed  as  prescribed  in  th*»  last  sec- 
tion, be  reud  L.  ovidence  by  either  party.  It  has  the  same  effect, 
and  DO  other,  au  the  oral  testimony  of  the  witness  would  have; 
and  an  objection  to  the  competency  or  credibility  of  the  witness, 
w  to  the  relevancy,  or  substantial  competency,  of  a  question  put 
to  him.  or  of  an  answer  given  by  him,  may  be  made,  as  if  the 
witness  was  then  personally  examined,  and  without  being  noted 
upon  the  deposition. 

U.,  lis,  and  2  B.  8.  396,  f  28,  with  amendments.    Bee  4  T.  ft  G.  666. 

I  012.  [A7m'd»  1886.]  iJVben  Interrogatories  and  depoiil- 
ti«n  may  l»e  In  a  foreign  lanvnaire. 

Upon  an  application,  made  in  the  supreme  court,  the  city  court 
of  the  city  of  New-York,  or  a  county  court,  for  a  commission  tc* 
be  issued  to  a  foreign  cmintry,  if  it  satisfactorily  appears,  by 
affidaTit,  that  the  witness  does  not  understand  the  English  lan> 
fmage,  the  order  for  the  commission  may,  in  the  discretion  of 
the  eoort  or  judge,  direct  that  written  interrogatories  annexed 
thereto,  by  way  of  direct  or  cross-examination  be  framed  in  the 
English  language,  and  also  in  a  foreign  language;  that  only  the 
interrogatories  framed  in  the  foreign  language  be  put  to  the  wit- 
ness; and  that  his  answers  be  taken,  and  the  certificates  be  made 
oat,  in  the  same  language.  Where  such  an  order  is  made,  it 
mast  provide  for  the  payment,  by  the  applicant,  to  the  adverse 
party,  of  a  reasonable  sum,  fixed  therein,  for  the  expense  of  pro- 
coring  the  interrogatories,  in  his  behalf,  to  be  translated.  The 
jodge,  who  settles  the  interrogatories,  must  settle  them  in  the 
foreign  language,  and  in  the  English  language;  and,  for  that  pur- 
pose, he  may  call  in  the  assistance  of  one  or  more  experts,  whose 
compensation  must  be  fixed  by  the  judge,  and  paid  by  the  ap- 
plicant. When  the  deposition  is  read  in  evidence,  it.  and  the  in- 
terrogatories, must  be  interpreted  into  the  English  language,  as 
if  the  witness,  being  unable  to  speak  the  English  language,  waa 
personally  present  and  testifying. 

U  18B6,   ch.  M6. 

I  918.  letters  rogatory. 

Letters  rogatory  may  be  issued  from  either  of  the  courts  speci- 
fied In  the  last  section,  in  its  discretion,  in  a  case  where  a  com- 
mission may  be  Issaed,  as  prescribed  in  this  article,  upon  satla- 
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factory  proof,  by  affidayit,  that  there  is  good  reason  to  believe, 
that  the  ends  of  justice  will  be  better  promoted  thereby,  than  by 
the  issainer  of  a  commission,  notwithstanding  that  a  commission 
can  be  executed,  in  the  country  to  which  they  are  sent.  Letters 
rogatory  can  be  issued  only  to  examine  one  or  more  witnesses, 
upon  written  interrogatories,  annexed  thereto;  which  must  be 
framed  and  settled,  and  the  depositions  must  be  roturned,  as  pre- 
scribed in  this  article,  with  respect  to  the  interrogatories  annexeo 
to  a  commission,  and  the  depositions  taken  thereunder. 
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ABTIdJB   THISD. 

DqpoMiofu,  taken  toithin  the  state  for  uee  without  the  Hate. 

Bae.  914.  In  what  cases  deposlHon  mar  be  taken* 
915.  avbpoena  to  wltneas. 
9tt.  Repealed. 

917.  Repealed. 

918.  Repealed. 

919.  Taking  and  return  of  depoflitton. 
930.  Repealed. 

I  914.  [Am'd,  1800.]  In  wliat  eases  depoaltlon  magr  be 
tekeA. 

A  party  to  an  action,  suit,  or  special  proceeding,  civil  or  crimi- 
nal, pending  in  a  court  without  the  state,  either  in  the  XJnitedi 
States,  or  in  a  foreign  country,  may  obtain,  by  the  special  pro- 
ceeding prescribed  in  this  article,  the  testimony  of  a  witness,  and, 
in  connection  therewith,  the  production  of  books  and  papers, 
/within  the  state,  to  be  used  in  the  action,  suit  or  special  pro- 
ceeding. 

2 B.  8.  997. 1 39  (2  Edm.  414),  as  am'd  hj L.  1867,  eb.  68,  S  1  (7 Edm.  52)  ;  L.  1890.  ch. 
SOL   In  effect  Sept.  1,1899. 

I  91S.  [Am'd,  1899.]    Subpoena  to  wltneaa. 

Where  a  commission  to  take  testimony,  within  the  state,  has 
been  issued  from  the  court  in  which  the  action,  suit,  or  special 
proceeding  is  pending;  or  where  a  notice  has  been  given,  or  any 
other  proceeding  has  been  taken,  for  the  purpose  of  taking  the 
testimony,  within  the  state,  pursuant  to  the  laws  of  the  state  or 
country,  wherein  the  court  is  located,  or  pursuant  to  the  laws  of 
the  United  States,  if  it  is  a  court  of  the  United  States,  the 
supreme  court,  or  the  county  court,  or  a  judge  of  either  court, 
shall,  in  a  proper  case,  on  the  presentation  of  a  verified  petition 
issue  a  subpoena  to  the  witness,  commanding  him  to  appear 
before  the  commissioner,  named  in  the  commission;  or  before  a 
commissioner,  within  the  state,  for  the  state,  territory,  or  foreign 
country,  in  which  the  notice  was  given,  or  the  proceeding  taken; 
or  before  the  officer  designated  in  the  commission,  notice,  or  other 
paper,  by  his  title  of  office;  at  a  time  and  place  specified  in  the 
subpoena,  to  testify,  in  the  action,  suit,  or  special  proceeding. 
If  the  witness  shall  fail  to  obey  the  subpoena,  or  refuse  to  have 
an  oath  administered,  or  to  testify,  or  to  produce  a  book  or  paper 
pursuant  to  a  subpoena,  or  to  subscribe  his  deposition,  the  court 
or  judge  issuing  the  subpoena  shall,  if  it  is  determined  that  a 
contempt  has  been  committed,  prescribe  the  punishment  as  in 
the  case  of  a  recalcitrant  witness  in  the  supreme  court.  The 
general  rules  of  practice  must  prescribe  rules  for  such  pro- 
ceedings. 

aSr5?iw."*'i^St8?pt!  5A'  "°*^  ^^  ^-  '*"'  ^^-  «•  •  ^  ^'  "*^-  «>•  ««"•<»  •  ^ 

.  J  2S"  [Repealed  May  3,  1890;  L.  1899,  ch.  502,  In  effect  Sept. 
1,  1899.] 

,  *  ?i?-  [Hepealed  May  3,  1890;  L.  18r9,  ch.  502.  In  effect  Sept. 
1,  1889.] 

1.  Xoll9«J 
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9  910.  [Au'dy  1809.]    TnldbUT  ««i«  r«titnfc  of  deponttlon. 

The  officer,  or  commissioner,  before  whom  a  witness  appears, 
in  a  case  Hpeoified  in  this  article,  'must  take  down  his  tesHmony, 
in  writing,  and  must  annex  thereto  copies  of  all  books  and  papers 
produced  or  such  parts  thereof  as  shall  be  required,  and  must 
certify  and  transmit  it  to  the  court  in  which  the  action,  suit,  or 
special  proceeding  is  pending,  as  the  practice  of  that  court 
requires. 
L.  18W.  ch.  808.    In  effect  Sept.  1,1899. 

*  ^-  [Repealed  May  3,  1899;  L.  1899,  ch.  502.   In  eflPect  Sept 
i,  1899.J 
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TITLE  IV. 
Documentary  evidence. 

"^'***^  1'  Spcumentajry  evidence,   as  a  substitute  for  oral  testimony. 

2.  Proof   of  a   document,   executed  or   remalulug  within   the   State. 

3.  Proof  of  a  document,   remalnlug  in   a  court  or  public   office  of  the 

Lnlted   Stales,   or  executed  or  remaining   without   the   State. 

ARTICIiB   FIRST. 

Documentary  evidence,  as  a  substitute  for  oral  testimony. 

8«c-  Wl.  Certain   official  certWcates,  cTldence. 

»«2.  Certificate,   etc.,   on   file,   evidence. 

9C23.  Notary'8   certlticate.   evidence. 

924.  Notary's  prutet»t  and  memorandum;   when   eTldetie». 

I»25.  Proof  of  presentment,  etc..   of  foreign   bills. 

©26.  Affidavit  of  printer,    etc.,    evidence. 

927.  Id.  :  of  service  of  notice. 

928.  Marriage  certificate,   evidence. 

929.  Book   of  foreign   corporation;    when   evidence, 
•80.  When   a  copy   thereof  is  eridence, 

931.     How  copy  to  be  verified. 

931a.  Copy   of   designation   of   person   upon   whom    to   make   service     as 

evidence. 
931b.  Ret-ltal    in    order,    resolution    or    rword    of    public    officers     board 

or  iKJdy   presumptive  evidence  of   certain    facts. 
931c.  Extracti*     from     books     and     reconls     of     comptroller's     office     as 

evidt^ice. 

fl  921.  Certiiin  official  cerilflcatea,  evidence. 

Where  the  officer,  to  whom  the  legal  ciustodv  of  a  paper  be- 
kmg^  certifies,  under  his  hand  and  official  seal,  that  he  has  made 
diligent  examination,  in  his  office,  for  the  paper,  and  that  it 
ctnnot  be  found,  the  certificate  is  presumptive  evidence  of  the 
fatts  so  certified,  as  if  the  officer  personally  testified  to  the  same. 

2  B.   S.   552,   I   12   (2  Bdm.   67:n.      See  poHt,   S  9C1. 

!  1W2.  Certificate,   etc.,  on   file,   evidence. 

Where  a  public  officer  is  required  or  authorized,  by  special  pro- 
vision of  lavF,  to  make  a  certificate  or  an  affidavit,  touching  an 
act  performed  by  him.  or  to  a  fact  ascertained  by  him,  in  the 
i-ourse  of  his  official  duty;  and  to  tile  or  deposit  it  in  a  public 
office  of  the  State;  the  certificate  or  affidavit,  so  filed  or  de- 
posited, or  an  exemplified  copy  thereof,  is  presunmtive  evidence 
of  the  facts  therein  alleged,  except  where  the  effe^ct  thereof  is 
declared  or  regulated,  by  special  provision  of  law. 

i  023.   fAm'd,  1877.1     Kotary'n   certlftcate,  evidence. 

The  certificate  of  a  notary  public  of  the  State,  under  his  hand 
and  seal  of  office,  of  the  presentment  by  him  for  acceptance  or 
paymeur,  or  of  the  protest,  for  non-acceptance  or  non-payment, 
of  a  promis.sory  note  or  bill  of  exchange,  or  of  the  service  of 
notice  thereof  on  a  party  to  the  note  or  bill;  specifying  the  mode 
of  giving  the  notice,  the  reputed  place  of  residence  of  the  party 
lo  whom  it  was  given,  and  the  post-office  nearest  theret<>;  is  nrc- 
snmptive  evidence  of  the  facts  certified,  unless  the  party  agamst 
whom  it  is  oflFered,  has  served  upon  the  adverse  party,  with  his 
pleading,  or  within  ten  days  after  joinder  of  an  issue  of  fact,  an 
original  affidavit,  to  the  effect,  that  he  has  not  received  notice  of 
non-acceptance,  or  of  non-payment  of  the  note  or  bill.  A  verified 
answer  is  not  sufficient  as  an  affidavit,  within  the  meaning  of 
this  section. 

U   ISaS,   ch.   271,    I  8    (4   Edm.   BID). 
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S    02^4.  Notary's    protest    and    meniorandumi    iirlien    eTl* 

In  case  of  the  death  or  insanity  of  a  notary  public  of  the  State, 
or  of  his  absence  or  removal,  so  that  his  personal  attendance,  or 
his  testimony,  cannot  be  procured,  in  any  mode  prescribed  by  law, 
his  original  protest,  under  his  hand  and  official  seal,  the  genuine- 
ness thereof  being  first  duly  proved,  is  presumptiye  evidence  of 
a  demand  of  acceptance,  or  of  payment,  therein  stated;  and  a 
note  or  memorandum,  personally  made  or  signed  by  him,  at  the 
foot  of  a  protest,  or  in  a  regular  register  of  official  acts,  kept  by 
him,  is  presumptive  evidence  that  a  notice  of  non-acceptance  or 
nun-payment  was  sent  or  delivered,  at  the  time,  and  in  the  man- 
ner, stated  in  the  note  or  memorandum. 
2  B.  S.  283-284,  IS  40  and  47  (2  Edm.  294),  consolidated. 

S  02S.  Proof  of  prenentment,  etc.,  of  foreign  bills. 

Proof  of  the  presentment,  for  acceptance  or  payment,  of  a 
promissory  note  or  bill  of  exchange,  payable  in  another  state,  or 
in  a  territory,  or  foreign  country,  or  of  a  protest  of  the  note  or 
bill,  for  non-acceptance  or  non-payment,  or  of  the  service  of 
notice  thereof,  on  a  party  to  the  note  or  bill,  may  be  made,  ia 
any  manner  authorized  by  the  laws  of  the  state,  territory,  or 
country  where  it  was  payable. 
L.  1866,  ch.  300,  second  and  third  sentences  of  J  1  (6  Edm.  467).  am'd. 

I  02Q.   [Ani*d,  1877.]      Affidavit   of  printer,  etc.,   evidemee. 

The  affidavit  of  the  printer  or  publisher  of  a  newspaper,  pub- 
lished within  the  State,  or  of  his  foreman  or  principal  clerk, 
showing  the  publication  of  a  notice  or  other  advertisement,  au- 
thorized or  required,  by  a  law  of  the  State,  to  be  published  In 
that  newspaper,  annexed  to  a  printed  copy  of  the  notice  or  other 
advertisement,  may  be  read  in  evidence;  and  is  presumptive  evi- 
dence of  the  i>iiblication,  and,  alFO,  of  the  matters  stated  therein, 
showing  that  the  deponent  is  authorized  to  make  the  affidavit. 
But  this  section  does  not  apply  to  a  case,  where  the  affidavit  Is 
required  by  law  to  be  filed,  unless  it  has  been  duly  filed;  or  to  a 
case,  where  the  mode  of  proving  a  publication  is  otherwise  speci' 
ally  prescribed  by  law. 
L.  1835,  ch.  169.  |  1  (4  Edm.  638),  am*d. 

1027.   [Am'd,  lfM>2.7    Affidavit  of  nervlce  of  notice. 

Where  it  is  necessary,  npon  the  trial  of  an  action,  to  prove  the 
service,  posting  or  affixing,  of  a  notice,  an  affidavit,  showing  the 
service,  posting  or  affixing,  to  have  been  made  by  the  person 
making  the  affidavit,  ia  presumptive  evidence  of  the  service,  post- 
ing or  affixing,  upon  first  proving  that  he  is  dead  or  insane,  or 
that  his  personal  attendance  cannot  be  compelled,  with  due 
diligence. 

L.  1858,  ch.  244,  f  1  (4  Edm.  645).  am*d  by  adding  the  last  clause;  L.  1902. 
rh.  93.    Id  effect  S<>pt.   1.  1902. 

i  928.   [Am*d,   1879.]      Ufarrlngre  certificate,   evidence. 

An  original  certificate  of  a  marriage,  within  the  State,  made 
by  the  minister  or  magistrate  by  whom  it  was  solemnised;  the 
original  entry  thereof  made,  pursuant  to  law,  in  the  office  of  the 
clerk  of  a  city  or  a  town,  within  the  State;  or  a  copy  of  the 
certificate,  or  of  the  entry,  duly  certified,  is  presumptive  evidenoa 
of  the  marriage. 
S  S.   S.  141.  f  17   (2  Kdra.   146). 
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{  9S8u  Boole  of  foreign  eorporatloni  iirl&en  eirldenee. 

Where  a  partj  wishes  to  prove  an  act  or  transaction  of  a 
foreiini  corporation,  the  book  or  books  o£  the  corporation  may  be 
used  for  that  purpose,  as  presnmptiTe  eyidence,  whether  any  or 
all  of  the  parties  are  or  are  not  members  of  the  corporation. 
Satetltute  for  L.  1863,  eh.  206,  part  of  |  1*  m  am'd  by  L.  1869,  ch.  66». 

1  nao.  Wben  a  copy  tl^ereof  is  evidence. 

If  an  ori^nal  book  is  not  produced  at  the  trial,  as  prescribed 
in  the  last  sec:  ion,  a  copy  thereof,  or  of  an  entry  tnerein,  veri- 
fied as  prescribed  in  the  nex.t  section,  may  be  used,  with  like 
effect  as  the  c^ig*^al  book:  provided  that  the  party,  intending  to 
use  the  copy,  gives  the  adverse  party  at  least  ten  days'  notice  of 
his  intention,  specifying  briefly  the  nature  of  the  evidence  pro- 
posed to  be  given.  But  this  and  the  next  section  do  not  apply, 
where  the  foreign  corporation  is  a  party  to  the  action,  and 
seeks  to  prove  its  own  act  or  transaction,  in  its  own  behalf. 
h,  1868,  eb.  206,  parts  of  K  1  and  2,  am'd. 

2  IkSl.  So-vr  copy  to  be  -rerilled. 

The  copy  must  be  verified  by  the  deposition,  taken  as  pre* 
wrfbed  by  law,  or  the  oral  testimony,  taken  at  the  trial,  of  the 
person  who  made  it,  or  of  a  person  who  has  examined  and  com- 
pared It  with  the  original  book,  or  the  entry  therein.  The  wit- 
ness must  testify  that  the  copy  produced  is  correct:  that  he  made 
It,  or  compared  it  with  the  original:  and  that  he  then  knew  that 
the  original  book  so  copied,  or  containing  the  entry,  was  the  book 
of  the  corporation:  or  that  it  was  then  acknowledged  to  him  to  be 
•neh.  by  an  officer  or  receiver  of  the  corporation,  or  a  person 
harlng  the  cnstody  thereof,  naming  the  person  who  made  the 
acknowledgment:  and  he  must  specify  where,  and  in  whose  cxuh 
tody,  the  original  was  then  kept. 

M^  pszt  of  f  1. 

I  SKtln.  [Added,  1009.1  Copy  of  denls^natiou  of  person 
vpeo    ^Iftom    to    moke    servlcey    «■    evidence. 

An  exemplified  copy  of  a  designation  of  a  person  upon  whom 
to  make  service  filed  by  a  foreign  corporation  as  provided  in 
^t-ctiou  sixteen  of  the  general  corporatiou  law  accompanied  with 
a  certificate  that  it  has  not  been  revoked,  is  presumptive  evi- 
dence of  the  execution  thereof,  and  conclusive  evidence  of  the 
authority  of  the  olDcer  executing  it. 

Add4^1  by  L.  11M)0.  ch.  65.  LH?rivatlon  —  Oxlo  Civil  l»rooediire,  S  4:^2, 
Mibd.  2,  pt.  For  r(>uiaiuUt>r  of  Hection  see  CocU'  of  Civil  rr«K-tMlun».  fi  4X2. 
ao<t  G<>neral  Corporation  Law,  |  Hi.  See  note  5  of  notes  of  Board  of 
Stttatunr  Connolldatlon  at  end  of  code. 

}  991  b.  r Added,  ltM>e.]  Recital  In  order,  renolution  or 
record  of  pobllc  olileerii,  board  or  body  prcMumptlve 
erldence    of   certain    facta. 

A  rei'ital  in  any  order,  resolution  or  other  record  of  anj^  pro- 
reeding  of  a  meeting  referred  to  in  section  forty-one  of  the  gen- 
eral €on«truftion  law  that  such  meeting  had  been  held  or  ad- 
joarneil  as  provided  in  said  section  or  that  it  had  been  held  upon 
notice  to  the  members,  as  therein  provided,  shall  be  i)resumptive 
evidence  thereof. 

Addeti  by  U  1909,  ch.  65.  IV.-Ivatlon  —  Statutory  Constriu'tlon  F^iw. 
I  l\f,  pi.  For  rpiualnder  of  section  «ce  General  Coustnutlon  Law,  I  41. 
See  note  6  of  notes  of  Board  of  Statutory  Consolidation  al  cud  of  code. 
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i  981c.  CAddedy  1908.J  Kxtractn  from  book*  and  record* 
of  comp  troller*»    offllce    «■     evidence* 

The  state  comptroiier  is  hereby  aathoriaed  to  furnish  extractB 
from  the  books  and  records  of  his  office  in  reference  to  any  lot, 
piece  or  parcel  of  land,  certifyiag  that  such  extract  contains 
all  that  is  stated  in  such  book  or  record  relating  to  such  lot^ 
piece  or  pai*cel  of  land,  and  such  certified  extract  naay  be  read 
in  evidence  in  all  courts  and  proceedings  with  the  same  effect  aa 
the  original  book  or  record. 

▲d4ttd  b7  L.   1900.  eta.  425.    la  c0Kt  May  91,  Wm, 
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ARTICLE   SBCOND. 

Proof  of  a  document^  executed  or  remaining  ti:ithin  the  state. 

Sec  982,   StatiK»,   etc  ;  -how  proved. 

93S.  CViplM  of   ruconlH   and  papers   in   eert&iii   ofDcofl,    preaomptlTe  erl* 
dence. 

934.  Id.  ;   of  papcrn   Olvd  with   town   clerk. 

935.  Conveyanof.  when  acknowledged,  or  re<'ord,  or  tranHcrlpt  of  recoM, 

evidente. 
9361.  Socb  erldence  may  be  rvlnitted. 

937.  What   Inatromentfl  may  be  acknowl(Mlge<1. 

938.  Justice'^  doeket  and  transcript  evidence  before  him. 
9-t9.  Traniicrlpt  from  jnfftfoe'a  doclet,  erldenee  geueraUy. 
940.  Other  pr(>of  of   proeeedlnipi   before  Justice. 

9*1.  Ordinance*,   etc.,    of   cities,    villages,    etc, 
941a.  Proof  of  colonial  statutea. 

I  98a.   [Am'd,  1896.]    Statutes,  etc.,  bow  prov«d« 

A  Stat  ate  or  joint  rcsolntion,  passed  by  the  legislature  of  the 
State,  may  be  read  in  evidence  from  a  newspaper,  desi^rnated  as 
prescribed  by  law,  to  publish  the  same,  until  six  mouths  after 
the  ckwe  of  the  session  at  which  it  was  passed;  and,  at  any  time, 
from  a  volume  printed  under  the  direction  of  the  secretary  of 
State.  To  entitle  any  copy  of  a  law  published,  other  than  those 
published  nnder  the  direction  of  the  secretary  of  State,  to  be 
lead  in  evidence,  there  shall  be  contained  in  the  same  book  or 
pamphlet,  a  printed  certificate  of  the  secretary  of  State,  that 
sneh  copy  Is  a  correct  transcript  of  the  text  of  the  original  laws. 
For  snch  certificate  the  secretary  of  State  shall  collect  such  a  fee 
tt  he  shall  deem  just  and  reasonable. 

L.  1686.  ch.  591:  1  R.  S.  184.  fiS  8  and  12  (1  ISdm.  184),  consolidated 
ud  am'd. 

I  98a.  [Am*4,'  18700  Copiev  of  records  and  papers  In 
ecrfttin  oflces,  presnmptlve  e-vidence. 

A  copi^  of  a  paper  filed,  kept,  entered,  or  recorded^  pursuant 
to  law,  in  a  pnblic  office  of  the  State,  the  officer  havmg  charge 
of  which  has,  pursuant  to  law,  an  official  seal;  or  with  the  clerk 
of  a  court  of  the  State;  or  with  the  clerk  or  secretary  of  either 
house  of  the  legislature,  or  of  any  other  public  body  or  public 
board  created  by  authority  of  a  law  of  the  State,  and  haying, 
pursuant  to  law,  a  seal;  or  a  transcript  from  a  record,  kept,  pur* 
snant  to  law^  in  such  a  public  office,  or  by  such  a  clerk  or  sec- 
retaiT,  is  evidence,  as  if  the  original  was  produced.  But,  to  en- 
title it  to  be  used  in  evidence,  it  must  be  certified  by  the  clerk 
of  the  court,  under  his  hand  and  the  seal  of  the  court;  or  by  the 
officer  having  the  custody  of  the  originnL  or  his  rlepuiy,  or  clerk, 
appointed  pursuant  to  law,  under  his  omcial  seal,  and  the  hand 
of  the  person  certifying;  or  by  the  presiding  officer,  secretary,  or 
derk  of  the  public  body  or  board,  appointed  pursuant  to  law^ 
under  his  hand,  and,  except  where  it  is  certified  by  the  clerk  or 
secretary  of  either  house  of  the  legislature,  under  the  official 
seal  of  the  body  or  board. 

g  984.   Id.^  of  papers  filed  vrltli  tovrn  clerk. 

A  copy  of  a  paper  filed,  pursuant  to  law,  in  the  office  of  a 
town  clerk,  or  a  transcript  from  a  record  kept  therein,  pursuant 
to  law,  certified  by  the  town  clerk,  is  evidence,  with  like  eflfect 
as  the  original. 
t  e.  8.  360.  I  16  (1  Bdm.  328). 
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§  086.  Convey ajice»  iirl&en  ackaowledsed^  or  record,  or 
tranaorlpt  of  reeord,  evidence. 

A  conveyance,  acknowledged  or  proved,  and  certified,  in  the 
manner  prescribed  by  law,  to  entitle  it  to  be  recorded  in  the 
county  where  it  is  offered,  is  evidence,  without  further  proof 
thereof.  Bxcept  as  otherwise  speciaib*  prescribed  by  law,  the 
record  of  a  conveyance,  duly  recorded,  within  the  State,  or  a 
transcript  thereof,  duly  certified,  is  evidence,  with  like  effect  a« 
the  original  conveyance. 

1  B.  8.  769,  cb.  8.  i  16,  and  lint  sentence  of  §  17  (1  Bdm.  719},  a»*4. 

i  986.  Sncli  crldence  may  be  rebntted. 

The  certificate  of  the  acknowledgment,  or  of  the  proof  of  a 
conveyance,  or  the  record,  or  the  transcript  of  the  record,  of 
such  a  conveyance,  is  not  conclusive;  and  it  may  be  rebutted, 
and  the  effect  thereof  may  be  contested,  by  a  party  affected 
thereby.  If  It  appears  that  the  proof  was  taken  upon  the  oath  of 
an  interested  or  incompetent  witness,  the  conveyance,  or  th^ 
record  or  transcript  thereof,  shall  not  be  received  in  evidence, 
until  its  execution  is  established  by  other  competent  proof. 

Id.,  remainder  o£  i  17. 

S  937.  Wbat  Instrnmentn  may  be  acknovrledsed. 

Any  instrument,  except  a  promissory  note,  a  bill  of  exchange, 
or  a  last  will,  may  be  acknowledged,  or  proved,  and  certified,  ii^ 
the  manner  prescribed  by  law  for  taking  and  certifying  the  ac- 
knowledgment or  proof  of  a  conveyance  of  real  property;  and 
thereupon  it  is  evidence,  as  if  it  was  a  conveyance  of  real  prop- 
erty. 

L.  1888,  ch.  271,  i  8  (4  Edm.  020). 

9  938.  Jnntice'n  docket  and  transcript  evidence  before 
bim. 

The  docket-book  of  a  justice  of  the  peace,  within  the  State,  or 
a  transcript  thereof,  certified  by  him,  is  evidence  before  him,  of 
any  matter  required  by  law  to  be  i&ntered  by  him  therein. 

2  B.   8.  288,   fi  245  (2  Bdm.  278). 

S  939.  Tranacrlpt  from  Jvatloe's  docket,  eTidenec  Vet- 
era lly. 

A  transcript  from  the  docket-book  of  a  justice  of  the  peace, 
within  the  State,  subscribed  by  him,  and  authenticated,  by  a 
certificate  of  the  clerk  of  the  coimty  in  which  the  justice  reeides, 
under  his  hand  and  official  seal,  to  the  effect,  that  the  person, 
subscribing  the  transcript,  was,  at  the  date  of  the  judgment 
therein  mentioned,  a  justice  of  the  peace  of  that  county;  and 
that  the  clerk  is  acquainted  with  his  handwriting,  and  verily 
believes  that  the  signature  to  the  transcript  is  genuine;  is  evi- 
dence of  any  matter  stated  in  the  transcript,  which  is  required 
by  law  to  be  entered  by  the  justice  in  his  docket*book. 
Id.,  11  246  and  247,  coneoUdated. 

I  940.  [Am'd,  1877.]  Otber  proof  of  proceedinvn  before 
Jnstice. 

The  proceedings  in  an  action  brought,  or  a  special  proceeding 
mstituted,  before  a  justice  of  the  peace,  within  the  State,  mar 
also  be  proved  by  the  oath  of  the  justice.  In  case  of  his  death 
or  absence,  they  may  be  proved  by  the  original  minates  of  the 
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proceeding,  kept  by  him,  pnrsuant  to  law,  accompanied  with 
proof  of  his  handwriting;  or  by  a  copy  of  the  minutes,  aworn  to, 
by  a  competent  witness,  as  having  been  compared  with  the  orig- 
inal entries,  with  proof  that  those  entries  were  in  the  handwrit- 
ing of  the  justice. 

2  R.   S.  260,   I  248. 

I  941.  [Am'd,  18C4.]  Ordliiiiii«ea,  etc.,  of  eltleK,  ▼illAffea, 
etc. 

An  act,  ordinance,  resolution,  by-law,  rule  or  proceeding  of  the 
common  council  of  a  city,  or  of  the  board  of  trustees  of  an  in- 
corporated Tillage,  or  of  a  local  board  of  health  of  a  city,  town 
or  incorporated  Tillage  or  of  a  board  of  supervisors,  within  the 
state,  may  be  read  in  evidence,  either  from  a  copp  thereof,  certi- 
fied by  the  city  clerk.  Tillage  clerk,  clerk  of  the  common  council, 
clerk  or  secretary  of  the  local  board  of  health,  or  clerk  of  the 
board  of  superTisors;  or  from  a  volume  printed  by  authority  of 
the  common  council  of  the  city,  or  the  board  of  trustees  of  the  Til- 
lag*  or  the  local  board  of  health  of  the  city,  town  or  village,  or 
the  boaid  of  supervisors. 

h.  18M.    dk.   206. 

I  »41».    [Added,    1909.]      Proof    of    colonial    Mtatates. 

A  statute  contained  in  the  compilation  of  the  colonial  statutes 
transmitted  to  the  legislature  by  the  commissioners  of  statutory 
revision,  pursuant  to  chapter  one  hundred  and  twenty-five  of  the 
laws  of  eighteen  hundred  and  ninety-one,  shall  be  evidence  in 
any  action  or  proceeding,  and  of  the  same  force  and  effect  as 
though  the  original  was  produced,  if  it  appears  from  such  publi- 
cation that  such  statute  was  copied  from  the  original. 

AddM  hy  L.  1009,  ch.  65.  Derivation  —  L.  1891.  ch.  125.  §  5,  pt..  rf8 
MB'd  by  L.  1897.  ch.  403.  |  1.  See  note  7  of  notes  of  Board  of  Statatory 
OciisoUdatioin  at  end  of  code. 
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ARTICLB  TOIRD. 

Proof  of  a  document,  remaining  in  a  court  or  puhlio  office  of  the 
United  States,  or  executed  or  remaining  wtihout  the  state. 

Sec.  942.  Printed  copies  of  laws  of  another  State,  etc. 

943.  Copies  of  records  of  United  States  courts. 

944.  Copies  of  documents  on  file  lo  departn^anU  of  United  SUtes  pre- 

sumptive evidence. 

945.  Record  of  bill  of  sale,  etc.,  of  vessels. 

946.  Conveyance  of  land  witliout  the  State. 

947.  Exemplification  of  record  ol  convej-anee  of  land  wltbout  the  State. 

948.  Transcript  of  docket,  etc.,  of  Justice  of  adjoining  State. 

949.  Id.;  how  authenticated. 
9CM).  Other  proof. 

951.  Proof  may  be  rebutted. 

952.  Copies  of  records  of  courts  of  forel^  countries;  how  aotbentlcated. 
96.3.  Other  proof. 

9S4.  This  article  does  not  declare  effect  of  record,  etc. 

965.  Public  records  In  New  York  county. 

966.  Documents  from  foreign  countrivs;  how  authenticated. 

S  942.  Printed  copies  of  lawn  of  another  State,  etc. 

A  priuted  copy  of  a  statute,  or  otber  written  law,  of  another 
Ktate,  or  of  a  tcM-ritory,  or  of  a  foreign  country,  or  a  printed  copy 
of  a  proclamation,  edict,  decree,  or  ordinance,  by  the  executive 
power  thereof,  contained  in  a  book  or  publication,  purporting  or 
proved  to  have  been  published  by  the  authority  thereof,  or  prored 
to  be  commonly  admitted,  as  evidence  of  the  existing  law,  tn  the 
judicial  tribunals  thereof,  iH  presumptive  evidenw  of  tJie  statute, 
law,  proclamation,  edict,  decree,  or  ordinance.  The  unwritten  or 
common  law  of  another  State,  or  of  a  territory,  or  of  a  £orei|?u 
country,  may  be  proved,  as  a  fact,  by  oral  evidence.  The  books 
of  reports  of  cases,  adjudged  in  the  courts  thereof,  must  also  bo 
admitted,  as  presumptive  evidence  of  the  unwritten  or  common 
Jaw  thereof. 

Co.  pToc.,  S  42G,  an  am  d  In  1869.    See,  also,  L.  1848.  ch.  812  (4  Edm.  643). 

§  04S.  Copied  of  record*  of  United  ^taten  courts. 

A  copy  of  the  record,  or  any  other  proceeding,  of  a  court  of 
the   United   Slates,   is  evidence,    when   certified   by   the   clerk   or 
olJicer,  in  whose  custody  it  is  reiiuired  by  law  to  be. 
L.   1845,  ch.  303,   5  1   (4  Edm.  641),  am'd. 

§  944.  [AmM,  1S70,  1809,  10O7.1  CopleM  of  docnmenta  on 
flle  In  departmenta  of  U.  S.  presumptive  evidence. 

A  copy  of  a  record  or  other  paper,  remaining  in  a  department 
•  if  the  government  of  the  United  States,  is  evidence,  when  certi- 
fied by  the  head,  or  acting  chief  officer,  for  the  time  beinjr.  of 
ihat  department;  or  when  certified  by  the  officer  In  wliose  charge 
it  is,  pursuant  to  a  statute  of  the  United  States,  or  otherwise  in 
accordance  with  a  statute  of  the  United  States,  relating  to  certi- 
fying the  same.  A  certificate  of  the  director  or  other  offici»r  in 
charge  of  the  census  of  the  United  States,  attested  by  the  secre- 
tary of  the  interior,  stating  the  population  of  any  part  of  the 
United  States,  or  giving  the  result  of  said  census  otherwise  shall 
be  received  as  prima  facie  evidence  of  such  facts.  The  record  of 
the  observations  of  the  weather,  taken  under  the  direction  of  the 
signal  service  of  the  T'^nited  States,  wlien  certified  by  the  officer 
in  charge  thereof,  at  the  place  where  they  were  taken  and  are 
kept,  is  prima  facie  evi<lence  of  the  matters  of  fact  stated  therein. 
The    records   of    the    observation   of   the   weather   taken    at    the 
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aKenal  in  Central  park  under  the  direction  of  the  meteorological 
and  Astronomical  observatorv  of  the  city  of  New  York,  when 
Unbr  certilied  by  the  official  in  charge  thereof,  or  his  deputy, 
shall  be  presumptive  evidence  of  the  facts  set  forth  therein,  and 
shall  be  received  in  evidence  on  the  trial  of  any  action  in  all  thu 
coorts  of  this  state. 

U  1846,  ell.  240.  8  1  (4  Edm.  641),  am'd  and  L.  1879,  cb.  299;  L.  1890,  ch. 
89;  Ia.  vatn,  cb.  'JBSt.    In  effect  Hay  20,  1907. 

S  IMS.  Reeord  of  bill  of  sale,  etc.,  of  vesBela. 

Th«  record  of  a  bill  of  sale,  mortgage,  hypothecation,  or  con- 
veyance of  a  vessel,  belonging  to  a  port  or  place,  within  the 
United  States,  recorded  in  the  office  of  the  collector  of  customs, 
where  the  vest>el  is  roistered  or  enrolled,  which  was  acknowl- 
edged or  proved,  before  it  was  recorded,  in  like  manner  as  a 
lieed  to  be  recorded  within  the  State;  or  a  transcript  of  such  a 
lecord,  duly  certified  by  the  collector;  is  evidence,  with  the  like 
effect  as  the  original. 
Ia.  1862,  du  251  (4  Edm.  646),  as  am'd  by  L.  1865,  cb.  612. 

I  »4e.  ComYej^aace  of  laad  witl&oat  the  State. 

A  conveyance  of  real  property,  situated  without  the  State,  ac- 
knowledged or  proved,  and  certilied,  in  like  manner  as  a  deed 
to  be  recorded  within  the  county  wherein  it  is  offered  in  evidence, 
is  evidence,  without  further  proof  thereof,  as  if  it  related  to  real 
property  situated  within  the  State.  A  conveyance  of  real  prop- 
erty, situated  within  another  state,  or  a  territory  of  the  Unitwl 
States,  which  has  been  duly  authenticated,  accorUiu|£  to  the  laws 
of  that  state  or  territory,  so  as  to  be  read  in  evidence  in  the 
courts  thereof,  is  evidence  in  like  manner. 
1  B.  &  761,  fi  27  (1  Edm.  712),  am'd. 

I  IM7.  ExempUflcation  of  record  of  conveyance  of  land 
wltko«t  tite  State. 

An  exemplification  of  the  record  of  a  conveyance  of  real  prop- 
erty situated  without  the  State,  and  within  the  United  States, 
which  has  been  recorded  in  the  state  or  territory,  where  the  real 
property  is  situated,  pursuant  to  the  laws  thereot,  when  certilied 
onder  the  band  and  seal  of  the  officer,  having  the  custody  of  the 
r*.*cord,  is,  if  the  original  cannot  be  produced,  presumptive  evi- 
i]«'m-e  of  the  conveyance,  and  of  the  due  execution  thereof. 

Aaalocmm  to  L.  1864,  ch.  311  (6  Edm.  254). 

i  MS.  Traaaerlpt  of  docket^  etc.,  of  Jaatlee  of  adjolftlnff 
fctate. 

A  transcript  from  the  docket-book  of  a  justice  of  the  peuec, 
within  an  adjoining  state,  of  a  judgment  rendered  by  him;  a 
transcript  of  bis  minutes  of  the  procoedinjers  in  the  cause,  pre- 
vious to  the  judgment;  or  of  an  execution  issued  thereon;  or  of 
the  retnni  of  an  execution;  when  subscribed  by  the  justice,  and 
aathenticated  as  prescribed  In  the  next  section,  is  presumptive 
evidence  of  his  jurisdiction  in  the  cause,  and  of  the  matters 
shown  by  the  transcript. 

L.  1836,  cb.  439.  S  t  (4  Edm.  639). 


I  •^A.  Idl.t  bow  anftlienMeated. 

Such  a  transcript  must  be  authenticated  by  a  certificate  of  the 
justice,  annexed  thereto,  to  the  effect,  that  it  is  in  all  respects 
correct,  and  that  he  had  jurisdiction  of  the  cause;  and  als'i  h* 
3  certificate  of  the  clerk  or  prothonotary  of  the  county,  in  wWoa 
the  justice  resided  at  the  time  of  rendering  the  judgment,  under 
his  hand  and  seal  of  the  court  of  common  pleas,  or  otjjer  county 
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court  of  the  county,  to  the  effect  that  the  person,  subscribiug  the 
fortificate  attaclied   to   the   transcript,   was,   at  the  date   ot   the 
judgment,  a  justice  of  the  peace  of  that  county;  aud  that  the 
signature  thereto  is  in  his  own  handwriting. 
Id..  5  2. 

S  950.  Other  proof. 

The  judgment  and  other  proceedings,  and  the  justice's  authoritj 
to  render  the  judgment,  may  also  be  proved,  by  the  production 
of  the  docket,  or  of  a  copy  of  the  judgment  or  other  proceedings; 
and  the  oral  testimony  of  the  justice,  to  the  truth  and  correct- 
ness thereof,  and  to  his  autliority  to  render  the  judgment. 

L.   1830,  ch.  430,   §  3. 

§  951.  Proof  may  be  rebutted. 

The  last  three  sections  do  not  prevent  the  introdaction  of  evi- 
dence, to  controvert  any  of  the  proof,  in  relation  to  the  yalidily 
of  a  judgment  therein  specified. 
Id.,  s  4. 

S  052.  Copies  of  veeordtt  of  eonrta  of  foreflm^  covnfrlesf 
bo^v  sutbenticated. 

A  copy  of  a  record,  or  other  judicial  proceeding,  of  a  court 
of  a  foreign  country,  is  evidence,  when  authenticated  as  follows: 

1.  By  tne  attestation  of  the  clerk  of  the  court,  with  the  seal 
of  the  court  affixed,  or  of  the  officer  in  whose  custody  the  record 
is  legally  kept,  under  the  seal  of  his  office. 

2.  By  a  certificate  of  the  chief -judge  or  presiding  magistrate  of 
the  court,  to  the  elfect,  that  the  person,  so  attesting  the  record, 
is  the  clerk  of  the  court;  or  that  he  is  the  officer,  in  whose  cus- 
tody the  record  is  reciuired  by  law  to  be  kept;  and  that  his  sig- 
nature to  the  attestation  is  genuine. 

3.  By  the  certificate,  under  the  great  or  principal  seal  of  the 
government,  under  whose  authority  the  court  is  held,  of  tlie 
secretary  of  State,  or  other  officer  having  the  custody  of  that 
seal,  to  the  elfect.  that  the  court  is  duly  constituted,  specifying 
ijenerally  the  nature  of  its  jurisdiction:  and  that  the  signature  of 
the  chief-judge  or  presiding  magistrate,  to  the  certificate  speci- 
fied in  the  last  subdivision,  is  geimine. 

From  2  R.  S.  390,  8  JJO  (2  Kdm.  413).  am'd. 

9  953.  Otber  proof. 

A  copy  of  a  record,  or  other  judicial  proceeding,  of  a  court 
of  a  foreign  country,  attested  by  the  seal  of  the  court,  in  which 
it  remains,  must  also  be  admitted  in  evidence,  upon  due  proof  of 
the  following  facts: 

1.  That  the  copy  oiTered  has  been  compared  by  the  witness 
with  the  original,  and  is  an  exact  transcript  of  the  whole  of  the 
originnl. 

2.  That  the  original  was,  when  the  copy  was  miide,  in  the  cuss- 
tody  of  the  clerk  of  the  court,  or  other  officer  legally  having 
charge  of  it. 

8.  That  the  attestation  is  genuine. 
Id,,  S  27. 

9  95-1.  TAmM.  1877.1  Thin  article  doeN  not  declare  eSeet 
of  r€-oor«l,  etc. 

Nothing   in   this   article   is   to  be   construed,   as  declaring   tlw? 
eflFo^'t  of  a  record  or  other  judicial  proceeding  of  a  foreign  country, 
authenticated,  so  as  to  be  evidence. 
Id.,  9  28,  last  cUnso. 
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_|  95B.  [Insertedy  ISOSi  «im'd»  1904.]   Pnblle  reoords  in  New 

All  maps,  surreys  and  official  records,  shall  hare  been  on  record 
or  on  file  in  the  office  of  either  the  register  of  the  city  and  county 
of  New  York,  or  the  surrogate  of  dild  city,  or  any  of  the  courts 
of  record  of  said  city,  or  the  clerk  of  the  city  and  county  of  New 
York,  or  any  county  within  the  city  of  New  York,  or  any  of  the 
departments  of  said  city  as  enumerated  in  section  thirty-four  of 
the  New  York  city  consolidation  act,  or  in  the  office  of  the 
registers,  surrogates,  commissioners  of  public  works  of  kindred 
department,  or  park  department,  for  a  period  of  twenty  years 
or  upwards  prior  to  such  trial,  shall  be  presumptive  evidence  of 
their  contents,  and  shall  be  receivable  in  evidence  as  such  upon 
any  trial  in  any  of  the  courts  of  this  state  in  any  controversy 
pending  therein,  betweemany  parties. 

U  IMS,  cb.  on;  li.  1904,  ch.  444.    In  effect  Sept.  U  1M4. 

I  MM.    CAm*dy  18T7.]     Doe«aienti»  from  foreign  ooan4rl«»^«      /    •. 
tkvw  a«tlftentleAted.  JUIaa\^'^/*  '  «'='.  /   ' 

A  copy  of  a  patent,  record  or  other  document  remaining  of  rec- 
ord in  a  public  office  of  a  foreign  country,  certified  according  to     /  r  .t^ 
the  form  in  nse  in  that  country,  is  evidence  wheq,  anthenticAted,  '^/   '• 
aafoitows:  '^    '  ;   ^ 

1.  By  the  certificate  under  the  hand  and  official  seal  of  a  com-  ^ 
missioner  appointed  by  the  governor  to  take  the  proof  or  acknowl-      -    \    .' 
edgment  of  deeds  in  that  country,  to  the  effect  that  the  patent,     ,  '   ^ 
reooird  or  document  is  of  record  in  the  public  office,  and  that  the    ' 

eony  thereof  is  correct  and  certified  in  due  form. 

2.  By  a  certificate  under  the  hand  and  official  seal  of  the  secre- 
tary of  State,  annexed  to  that  of  the  commissioner,  t^  the  same 
effect  as  prescribed  by  law  for  the  autheiitication  of  the  certifi- 
cate of  snch  a  commissioner,  upon  a  conveyance  to  be  recorded 
within  the  State.  The  certificate  of  the  commtssicmer.  thus  au- 
thenticated, is  presumptive  evidence  that  the  copy  of  the  patent, 
lecoid  or  document  is  certified  according  to  the  form  in  use  in  tlie 
ferrign  country. 

I*.  IMS,  cb.  IM.  portiww  of  H  1.  2.  8    and  S. 
14  »ll 
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TTTIiE  V. 
Miscellaneous  provisions. 

Sec.  SST.  Form  of  certificate  to  coplcH.   etc. 
959.  Certificate    inu»t  be   seiiled. 
959.  Qualification    of    laat    secttnn. 
900.  Evidence,    In    actlonm   for   recovery   of.    Injary    to»   etc,    unoccoplfd 

lands   and   timber   tboreoii. 
OQl.  SiirrogatcM   to  Kearch   IUck,   and   to  cerllfy,   etc. 
9<*»la.   DctormlnInK  age  of  child. 
961  b.  Proof  of  written    iDBtramonts    where    there    are    ■nbecribing    wit- 


961c.  Proof  of  payments   by    a    municipal    corporation    or   oflScer    th<>reor. 

901d.  Proof  of  instrument  by  mibmlttlng  dlBputed  and  sevulne  hand- 
writing. 

901e.  Proof  of  loat  exemtioii  or  writ  ottder  wlitcli  aheriff**  sale  of  ml 
property   was   made. 

961f.  KTldence  of  weather  condltione. 

9^.  Saving  clause. 

1  95T.  Form    of    certificate   to    oopiea,    etc. 

Where  a  transcript,  exemplification,  or  certified  copy  of  h  rer- 
ord  or  other  paper,  is  declared  by  law  to  be  eridc'nce,  and  npeoial 
provision  is  not  made  for  the  form  of  the  certificate,  in  the  par- 
ticular case,  the  person,  authorized  to  certify,  must  state,  in  his 
certificate,  that  it  has  been  compared  by  him  with  the  orifnnal. 
and  that  it  is  a  correct  transcript  therefrom,  and  of  the  whole 
of  the  original. 

2  R.   8.  403,  f  69   (2  Bdm.  420),  am'd. 

S  958.  Certificate    mniit    be    sealed. 

If  the  officer,  or  the  court,  body,  or  board,  in  whose  custody 
an  oriieinni  iiap<>r,  specified  in  the  last  section,  is  required  to  be, 
by  the  lawH  <»f  the  State,  or  of  another  state,  or  of  the  TTnlted 
States,  or  of  a  territory  thereof,  or  of  a  foreign  country,  has. 
pursuant  to  thone  laws,  an  official  seal,  the  certificate  tnnst  be 
attested  by  that  seal.  If  the  certificate  is  made  by  the  clerk  of 
a  county,  within*  the  State,  it  mast  be  attested  by  the  seal  of  tbe 
county. 

Id.,   remainder  of  f  59,   am*d. 

8  069.    [Am*d,    1877.1     «aallfieatioii      of    la«t    aeetlon. 

The  last  section  does  not  require  the  seal  of  a  conrt  to  be 
affixed  to  a  certified  copy  of  an  order,  or  of  a  paper  filed  therein, 
or  entry  made,  where  the  copy  is  used  in  the  same  court,  or  be- 
fore an  officer  thereof;  or,  in  the  supreme  court,  where  it  is  used 
in  a  circuit  court,  or  a  court  of  oyer  and  terminer. 

id..  I  00,  with  the  addition  of  the  words  **  or  a  court  of  oyer  nd 
terminer.'* 

I  960.  [Added,  1S98|  am*d,  1900.1  Birldeiice.  In  «etloM 
for  recovery  of^  Injury  to,  etc.,  vnoocnpled  laads  and 
timber    thereon. 

In  all  actions  to  recover  the  possession  of,  or  otherwise  to  de- 
termine the  title  to,  or,  for  trespass  upon  or  injury  to  unoccopicd 
lands,  timl)er,  trees  or  underwood  thereon,  except  an  action  ia 
which  any  county  or  any  state  or  county  oflflcer,  board  or 
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mission  is  a  party  defendant,  the  plaintiff  may  show  an  unbi 
chain  of  title  or  cuuveyance  of  the  land  to  himself  for  t 
jeani  next  preceding  the  commencement  of  the  action,  or 
action  for  trenpass,  next  preceding  the  commission  of  the 
pa.s9  or  injury,  and  such  proof  shall  be  presumptive  eviden 
ownership  at  the  times  respectively,  of  the  coramencemci 
sach  action  or  commfssion  of  such  trespass  or  injurv,  but 
presumption  may  be  rebutted  by  the  defendant  by  she 
ownership  of  said  hinds  at  the  times  respect! velv,  or  the 
mencement  of  said  action  or  the  commission  of  said  trespa 
injury,  in  soiue  ixjrson  other  than  the  plaintiff. 

L.   1898;   th.   92;   1..    1900,   ch.   509.    Itt  effect   Sept.    1,   190C. 

I  set.  fA«'d,  ldOO.7  8arpo8rate«  to  search  nXeu,  an 
eertifr^    ete. 

A  surrogate  must,  upon  request,  and  upon  payment  o 
offer  to  pay,  the  fees  allowed  by  law,  or.  if  no  fees  are  expr 
allowed  by  law,  fees  at  the  rate  allowed  to  a  county  clerk  J 
similar  service,  diligently  search  tho  files,  papers,  records, 
dockets  in  his  otflce;  and  either  make  one  or  more  transc 
therefrom,  and  certify  to  the  correctness  thereof,  and  to 
Wfltrcb.  or  Certify  thflfa  documrtit  or  paper,  of  v'liich  the  cuj 
Wgaily   belongs  to  him,"  Cannot  be  found. 

L.    IMT,    ch.    m,    f  40    (4  Kdm.    588),    am'd.    Seo  ante,    I  921.    Am 
I^  UK*,   chH.   66   atirl  240.    f  »4.    Alao  partly   repealed  by   L.    1*.K)9,   chi 
35.   88   «nd   51.    Sw   OonHolldatHl   Iawm,  tlta..   Conn tr  Ijiw.    S    101,   Jud 
Law,   i   255,   IVnal   Law,   {   1874.   Public  OHlc^rs  ■  Law.   |  00.    8€*  note 
iMtM  of   B<*Brd  of  Statutory  CousoUdatloii   at  end  of  code. 

I  9ei».   [Added,    1000.]     Determining:    a^e    off    clilld. 

Wbenever  in  any  proceeding  or  trial  it  becomes  necessai 
determine  the  age  of  a  child,  such  child  may  be  produced 
rxbibkvd  tO'  enable  the*' magistrat'^,  court  or  jury  to  deter 
lt#  aire  Iry  n  persontfP  Inspection;  riiid  such  court  or  niagis 
may  direct  an  exarainfttion  by  one  or  more  physicians,  \< 
opinion  shall  aiao  be  competent  evidence  npon  the  questio 
such  ngt^ 


by  L.   1909,   ch.   C5.    DerlTatl<*i  —  L.   1882,   ch.   840,   {   1.    Se€ 
8  of  Dotea.  of  Board  of  Btatntory  ConKodidctioii  nt  end  of  code. 

i  9ei».  [Added,  1000.1  Proof  of  written  in«tram 
wkere    fl&ere    are    ■ubnorlblnir  wltneMseii. 

Ew*ept  in  the  cose  of  written  instruments  to  the  validit 
which  a  iiabscribinK  witness^  or  subscriblngr  witnes.ses,  is,  oi 
nei-ensary,  whenever,  upon,  the  trial  of  any  action,  or  upon 
henring  of  any  judicial  proceeding,  a  written  instrumen 
offered  in  evidence,  to  which  there  is  a  subscribing  witne.s 
ahsll  not  be  necessary  to  call  such  subscribing  witness,  but 
iaatrmncat  may  be  proved  in  the  same  manner  as  it  migh 
proTed  if  there  were  no  subscribing  witness  thereto. 

Added  by  U  1909,  ch.  65.  Derivation  —  L.  188n.  cb.  105.  }  1. 
ao«c  9  of  BoteK  of.  Board  of  Statutory  Consolidation  at  end  of  code. 

f  Mne.  [Added,  lOOO.]  Proof  of  paymentu  by  a  mn 
imml   ««»rpoi«Uio»>  •ri«flle«r   tbereof. 

In  any  action  or  proceediiig  now  .pending  or  hereafter  t 
brvttsbt  in  any  of  the  courts  of  this  state,  the  payment  of 
«am  of  money  by  a  municipal  eorporatioa,  or  an  officer  the 
mtkj  be  proved  by  a  receipt  purporting  upon  its  face  to  be  g 
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therefor,  and  to  entitle  such  receipt  to  be  read  in  evidence,  no 
further  or  other  proof  shall  be  necessary  than  that  it  is  pro- 
duced from  the  files  of  the  office  of  the  chief  financial  officer  of 
such  municipal  corporation,  or  from  the  files  of  the  office  of  the 
person  or  department  charged  with  the  duty  of  maluns  the  pay- 
ment. Every  such  receipt  so  read  in  evidence  sliaTi  be  pre- 
sumptive proof  of  the  fact  of  the  payment  to  the  person  by  or 
in  whose  behalf  it  purports  to  be  signed  of  the  sum  of  money 
and  for  the  purpose  therein  expressed.  But  no  such  recdpt  shall 
be  entitled  to  be  read  in  evidence  by  virtae  of  the  provisions  of 
this  section,  unless  it  was  given  at  leaat  six  years  before  the 
commencement  of  the  action  or  proceeding  in  which  it  shall  be 
offered  as  evidence.  And  the  date  or  time  appearing  upon  its 
face  shall  be  presumptive  proof  that  it  was  giveii  at  such  date  or 
time.  Nothing  in  tnis  section  contained  shall  be  held  to  pre- 
vent any  party  to  such  an  action  or  proceeding  from  proving 
affirmatively  that  the  payment  so  appearing  to  have  been  made 
has  not  in  fact  been  made. 

Added  hj  L.   1009,   eh.   69.     DerlraUoD  —  L.    1S84,  cb.   378.   ||   1,   2.    Bee 
•  note   10  of  notes  of  Board  of  Statutory  ConM>lldatlon  at  end   of  code. 

I  »61d.  [Added,  1909.]  Proof  off  Imatrnaaent  by  amb- 
mtttlns    dlapn tea    and    v^nulne    Imnd^frltlnff. 

Comparison  of  a  disputed  writing  with  anjr  writing  proved  to 
the  satisfaction  of  the  court  to  be  the  genuine  liandwritiiiig  of 
any  person,  claimed  on  the  trial  to  have  made  or  executed  the 
disputed  instrument,  or  writing  shall  be  permitted  and  submitted 
to  the  court  and  jury  in  like  manner. 

^  Added  by  L.  1909.  cb.  65.  Derivation  —  L.  1B80.  ck.  W.  |  1.  at  •»*«  bf 
L.  1888,  efa.  SSflT,  |  1.  See  note  11  of  notei  of  Board  of  Statutory  ConsQllda* 
tlon  at  end  of  code. 

I  961e.  [Added,  1909.]  Proof  of  lost  ozeontton  or  writ 
under  vrblch   nherilTB  anle  of  real  property  ^vas  naa^e. 

Whenever,  upon  the  trial  of  an  action  it  shall  appear  that  at 
least  twenty  years  theretofore  real  property  has  been  sold  by  a 
sheriff  for  enforcement  of  the  valid  lien  thereon  of  a  duly 
docketed  judgment,  and  that  a  certificate  of  the  sale  has  been 
duly  made  by  the  sheriff  and  filed,  and  that  a  conveyance  in 
completion  of  the  purchase  has  been  executed  and  recorded,  but 
that  the  execution  or  writ  by  virtue  of  which  the  sale  has  so 
been  made  can  not  be  found  in  the  office  of  the  clerk  with  whom 
the  same  should  have  been  filed,  then  and  in  such  case  the 
recital  of  or  reference  to  such  execution  or  writ  contained  In  the 
said  certificate,  or  in  the  said  conveyance,  or  in  the  record 
thereof  shall  be  prima  facie  evidence  of  the  siUd  execution  or 
writ  and  of  the  issue  of  the  same  as  against  any  party  whose 
claim  of  title  is  not  shown  to  have  been  accompanied  or  sup- 
ported by  peaceable  possession  of  the  premises  in  controversy 
for  at  least  three  years  immediately  preceding  the  commence* 
ment  of  the  action. 

Added  by  L.  1909,  cb.  65.  Derivation  —  L.  1890,  cb.  168.  i  1.  See  note 
12  of  notea  of  Board  of  Statutory  Consolidation  at  end  of  code. 

I  901f.    [Added,   1909.1      Bvldenoo  off  weathwr  eoaAttlVMa. 

Any  record  of  the  observations  in  regard  to  the  conditions  of 
the  weather,  or  in  regard  to  the  amount  and  conditions  of  the 
precipitation,  taken  under  the  direction  of  the  New  York  state 
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weather  bureau,  or  any  copy  thereof,  when  certified  in  the  form 
of  and  pursnant  to  law  by  the  officer  in  charge  thereof  at  the 
place  where  each  record  i»  duly  filedi  tkat  the  same  is  a  true 
copy  of  aach  record,  may  be  read  in  evidence  in  any  court  of 
this  state,  and  shall  be  prima  facie  eridence  of  the  facts  and 
circumstances  therein  stated. 

Ad4ed  bj  U  1909,  ch.  05.  DerlraUoa  — 1<.  1807,  dv  622,  I  1.  t  See  mfb* 
13  of  notes  of  Board  of  Statutory  CoDAoIldatlon  at  end  of  coide. 

f  MB.   Sa-vIas'    elanae. 

Nothing  in  title  i<mtth  of  this  chapter  prerentB  the  pr6of  ^dfiA 
fact,  act,  record,  proceeding,  document,  or  other  paper  or  writing, 
according  to  the  rules  ot  the  oommon  law,  or  by  any.  .other  com* 
petent  proof. 

1  B.  8.  397,  ptft  of  i  28  (2  Edm.  413).  and  U  1646,,  fik,  940^  4|  a 
(4  Bdn.  642). 

muat  '  t     .  •     il 
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CHAPTERX. 
Trials ;  Including:  Jurors  and  Juries. 

TtlU    L-Trlft1t  fi^nertlly;  laelnftiif  Kzceptloai  aad  ttiitloa  for  m  t&m 
Trlnl. 

TITLB  II.-Trl.  li  withoit  •  Jarjr.  ■.     i 

TITLI  IU.~Trlil  iaron,  ExMpit  UKewTork  sbA  Kliiff«  roaattosi  Hoiatf 
S«l«etlng  Tkem,  And  ol  Prociirl^f  Tli«lr  AM«»diuie«. 

TITLI  IT.— TrinUaronln  Neiv- Horlt  m4  KUn  ComHwI  If o4v  of  fl«l«cU^ 
Them,  and  of  Pioenrlag  Their  AUeadftsce. 

TITU   Y,.^Trlal  J/ Jaty. 

imS  TI«*MlMeIUBMuProfitiOBg;|Hi«dloff  ThoMBeUtlBf  to  Emhnmn* 
Md  Other  Aott  of  Mlscondact* 

TITLB  I. 

TrimlM  9en«rall7 ;  including  exceptions  and  motion  for  m  new 

trial. 

Aftlde  1.  iMoes,  and  the  mode  of  trial  thereof. 
2.  The   piece  of  trial. 
••  aioeptlooa,  caee,  and  motioo  for  a  new  triat 

ARTIOLB    FIRST. 

Imtes,  and  the  mode  of  trial  th&rtaf. 

Sec.  963.  Isauee  defined;  different  kinds  of  Issues. 

964.  When  Issues  of  law  arise;   when  issues  of  fact  arise. 

965.  Issues  to  be  judicial Ijr  examined  by  a  trial. 

966.  Order  of  trial,   where  issues  of  law  and  of  fact  arise  In  the  aaoie 

action. 

967.  But  court  may  direct  the  order,   etc.,  of  disposition  of  the  laanea. 

968.  What  issues  of  fact  are  triable  by  a  Jury. 

969.  What  Issues  are  triable   by   the   court. 

970.  Ordrr  for  trial  liy  Jr.ry.  of  specific  questions  of  fact,  when  »f  risht. 
071.  Id.;   %vb(U  (iiscri'tionary. 

,      972t  Trial  of  iIi-  rcnmlndcr  of  the  Issues. 
073.  Separate  trlnl  of  one  or  more  Issues. 

974.  Counterrlalm  to  be  deemed  an  action,  within  tlie  foregolnir  sections. 
976.  Immaterial  issues  need  not   be  tried. 

976.  What  issues  to  be  tried  before  one  judge;  regulation  of  trial  in  the 

supreme  court. 

977.  Notice  of  trial  and  note  of  Issue.    Calendar  to  be  prepared. 
976.  Issues  how  arranged.    Order  of  disposition  at  a  jury  term. 

979.  Id.;  when  a  jnry  does  not  attend. 

980.  Either  party  may  bring  Issue  to  trial. 

981.  What  papers  to  be  fnmUbed  on  trial,  and  by  whom. 

f  968.  iMvea   defined  {  different  kinds   of  iaanea. 

The  issues,  treated  of  in  this  chapter,  are  those  ODly  which  are 
presented  by  the  pleadings.  An  issue  arises  where  a  fact,  or  a 
conclusion  of  law,  is  maintained  by  one  party,  and  controTerted 
by  the  other.    Issues  are  of  two  kinds: 

1.  Of  law;  and 

2.  Of  fact. 

Co.  Proc.,  f  248,  am*d  ^ 
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I  904.     'W1ft«m  iMi«efi   of  la^vr  arise  i  -vrlien  laviiea   of   fact 


Aa  inae  of  law  arises  only  upon  a  demurrer.    An  issue  of  fact 
ariwa,  in  either  of  the  following  cases: 

1.  Upon  a  denial,  contained  in  the  answer,  of  a  material  alle- 
SBtion  of  the  complaint;  or  upon  an  allegation,  contained  in  the 
answer,  that  the  defendant  has  not  sufficient  knowledge  or  Infpr-  ^ 
nation  to  form  a  belief,  with  respect  to  a  material  allegatidn  of  " 
the  complaint. 

2.  Upon  a  similar  denial  or  allegation,  contained  in  the  reply, 
with  respect  to  a  material  allegation  of  the  answer. 

IL  Upon  a  material  allegation  of  new  matter,  contained  in  thft  * 
answer,  not  requiring  a  reply;  unless  an  issue  of  law  is  joined 
therenpon.  .     ,  . 

4.  Upon  a  material  allegation  of  new  matter,  contained  in  the 
reply;  nnless  an  issue  of  law  is  joined  thereupon, 
f  for  Oo.  Proe.,  If  24»  and  200. 


I  906.  (Am'dr  1879b)  Issaeii  <o  Ibe  JvdiolaUy  «xamined 
kr  «  trial. 

An  iMoe,  either  of  law  or  of  fact,  must  be  tried  as  prescribed 
in  this  chapter,  npless  it  is  disposed  of  as  prescribed  in  chapter 
rizth  of  this  act. 

Sabstimte  for  Co.   Proc..   g  252.     Soo  §§   537.   547. 


f  966.  (AMft'Ay  1917.1  Order  of  trial,  wl&er«  laSwuAi  of  law 
amd  of  faot  artoe  la  tbe  same  action. 

Where  an  issue  of  law  and  an  issue  of  fact  arise  in  one  action, 
tlie  nsue  of  law  must  be  first  disposed  of,  except  as  otherwise  pre- 
scribed in  the  next  section. 

fttetttnte  for  Co.  Proc.,   {  201. 

i  967.  [Am'd,  187T.]  But  eovrt  may  dtreet  the  order, 
eta*  ad  dlapoaitioa  of  the  issues. 

A  separate  trial,  between  the  plaintiff  and  one  or  more  .de- 
fendants, of  some  or  all  of  the  issues  of  fact,  or  one  trial  of  soipe 
or  aU  of  the  issues  of  law,  or  a  change  in  the  order  of  dlsg)8l- 
tion  of  the  issues,  may  be  directed  by  the  court,  in  its  discfetioti. 
Such  a  direction  may  be  given,  in  an  order,  made  upon  nptfce;  or, 
except  where  an  application  for  such  an  order  has  been  denied,  it 
may  be  giyen,  by  tne  judge  holding  the  term,  where  those  issues 
are  regularly  upon  the  calendar  for  trial,  either  with  or  without 
the  entry  of  an  order.  ■ 

pert  of  Co.  Proc.,  f  2B1.  and  part  of  §  258. 


[Am*d,  187T.3     What  issues  of  fact  are  triable  T»y 

In  each  of  the  following  actions,  an  issue  of  fact-must  be  tri^ 
by  a  jury  nnless  a  jury  trinl  is  waived,  or  a  reference  is  directed: 

1.  An  action  hi  whteh  the  complaint  dennraris  Jnd^menl^  for  a 
strao  of  money  only.         '  '  '       '      ^         '    .'"  ' 

2.  An  action  of  ejectment;  for  dower;  for  waste;  for  a.nuisapee; 
or  to  recorer  a  chattel. 

aotatitats  fsr  Os.  Ttod.,  f  959. 

I 
i  969.    What  Isaaes  are  triable  by  the  eourt. 
An  issne  of  low,  in  any  action,  and  an  issue  of  fact,  in  an^^^JS?, 
Mrt  necified  io  the  last  section,  or  wherein  provision  for  a  trKI 
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by  a  jurT  is  not  expressly  made  by  law,  must  be  tried  by  the 
court,  unless  a  rctference  or  a  jury  trial  is  direct«K]» 

Ck).   Proc.,   portions  of  SS   253  aod  254.    S«e  Bale  4&. 

•  .  f 

I  970.  [Am*i1,  1892.]  Order  for  trial  by  Jnry,  of  flpeelfle 
qvestlQXiB  Of  fact,  wlien  .of  risbt. 

Where  a  party  is  eutitled  by  the  constitution,  or  by  express 
proyisipn  of  law,  to  a  trial  by  jury.,  of  oite  or  utore  issues  ^f. 
fact,  in  an  action  not  specified  in  section  nine  hundred  and  sixty- 
ei«ht  of  this  act,  \ie  may  apply,  upon .  notice,  to  the  court  for  an 
order,  directing  dU  the  questions  arising  upon  those  issues,  to  be 
distinctly  and  plainly  stated  for  trial  accordingly.  Upon  tbe 
hearing;  of  the  application,  the  court  must  cause  the  issues,  to 
the  trial  of  which  by  a  jury  the  party  is  entitled,  to  be  disdoetlsr 
and  plainly  stated.  The  subsequent  proceedings  are  the  s«in& 
as  where  questions  arising  upon  the  issues,  are  stated  for  trial 
by- a  j«ry,'m  a  ttme  where- Aerthor  parttr  caA>T«g  of  right,  rMivire 
such  a  trial;  except  that  the  finding  of  the  jury  upon  4B^hiq«es- 
tione  so  stated,  is  conclnaiyc  in  the  action  "unless  tile  rccdict  is 
set  aside,  or  *a  new  trial  is.  granted. 

L.   1892.   ch.   188.    See   Rule  31. 

f  071*.  [Aaai«#  MTTi.)^   Jd«f  fvrh^a  «tacretNMa«nrv^     • 

In  an  action,  where  a  pRPty  is  not  entitled,  wA-vi  vifiht* -ta  a 
trial  by  a  jury,  the  court  may,  in  its  diKcretiou,  upon  ihe  appU- 
cation  of  either  party,  or  without  appUcation,  dire<?t  that  one 
or  more  questions  of  fact,  arising  upon  the  issycs,  1m;  tried  bpr  a 
jury,  and  may  cause  those  questions  to  be  distinctly  and  plainly 
stated  for  trial  accordingly. 

I  972.  [Am*d,  1877.1  Trial  Of  ibe  retli'al«4lei'  ot  tke 
isiiiie«. 

Uthe  questions,  dirocted  to  be  tried  by  a  jury,  as  prescribed  in 
the  last  two  sections,  do  not  embrace  all  the  issues  of  fact  in  the 
action,  the  remaining  iissues  ^f  fact  must  be  tried  by  the  court,  or 
by  a  referee, 

fiutetftute  for  iMTt  of  Go-   Trw;..    I  2Srl, 

I  973.  [Added,  1907.1  Separate  trial  ^ot*  one  ^r  'amm^m 
iasnea. 

Thci  cciurt  in  .its  discretion  may  order  one  jy:  more  issues  to  be 
separately  tried  prior  to  any  tVial  of  fh'6  other  issues  iti  the  oi&sCt. 
U    \WX1y  l?h,.;?2«.    In.effect  Sept.   1.   J007.  ^. 

I  19744  rAttW*d«  lliTTvl  Conmtcgrelaim  tm  b«  dooii»«d  apt 
action,  iwitbin   tbe   foresoias  neetioaa. 

•Where  the  defendant  hiteiTioftes  a  cotibti^rclaini,  «*(t  tbereup^ 
demands  an  affirmative  judgment  against  the 'plaintiif,  the  mode 
of  trial  of  an  issue  of  fact,  arising  th^eteitpon,  Is  tbe  samo,  aa  if 
it  arose  in  an  action,  brougtvt  by  the  defendant,  against  the  plain- 
tiff, for  Jtbe  cause  of*  artion  sratedln' the  tti^MfrWaln^;  arid  de- 
n)jmaing  J:he  .9ame,  Jnd^cnt.  ^'i 
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I  975.  Immaterial   lasnea  need  not   be  tried. 

An  issue,  the  disposition  of  wliich  is  not  necessary  to  enable 
the  court  to  render  the  appropriate  judgment,  is  not  required  to 
be  tried. 

I  070.  CAm'd,  1805,  1900,  1909.]  What  Isiinea  to  be  tried 
before  o«e  |«dvoi  resvlAtlon. .  of  trial  In  tbe  voyireme 
eonrt. 

An  issiie  of  law^  or  an  iMue  of  fact,  triable  by  a  jury  or  by  .the 
court,  must  be  tned  at  a  term  held  by  one  judge  only.  In  tbe 
sapreme  court,  an  issue  of  fact  triable  by  jury  must  be  tried  at 
a  trial  term  thereof,  and  an  issue  of  fact  triable  by  the  court 
may  be  tried  at  a  trial  term  or  a  special  term,  of  the  supoeme 
court  as  prescribed  in  the  genedmi  rulea  of  practice.  An  issue  of 
law  may  be  brought  on  and  tried  at  any  term  of  court  aa  a  con- 
tested motion. 

Aai'd  bj  Lu  1895.  ch.  94tt;  L.  1900,  ch.  569;  L.  1909,  ch.  4M.  In 
«bet  Sept.    1.    lfM)9. 


\9Sf  1804,  190T, 

least  fourteen  /y/^/'^^ 


I  »7T.  lAm'd,  18t7,  1882,  1890,  l^OSf  1880,  1903,  1804,  1807, 
1808^  lOll.J  Notice  of  trial  and  MOt^  of  Issue;  caf — " —  ^- 
be  prepajre4* 

At  any  time  after  the  joinder  rof  , Issue,  and  at 
days  before  the  commencemeut  of  the  lerm»  eUherf  party   may 
serre  a  notice  of  trial.     The  j^rty  serving  the  notice  must  file    /  , 
ikith  the  clerk  a  note  of  issue„. stating  the  title  of  the  action,  the  ^  ^  ''  - 
names  of   the  attorneys,   the  im\e   when   the  last  pleading  was       '/ 
senredy  the  nature  of  the  issue,  whether  of  fact  or  of  law;  and, ^  -yCi  ?  - 
if  an  issue  of  fact,  whether  it  is  triable  by  jury,  or  by  the  court,    /     ^  *"  "* 
without  a  jury,  and  the  particular  nature  of  the  same  and  the     '  /  /  1^ 
object  of  the  action.     The  note  of  issue  must  be  filed  at  least 
tuelTe  days  before  tlie  commencement  of  the  term.     The  clerk 
most  thereupon  enter  the  cause  upon  the  calendar  according  to 
the  date   of   issue.     The  clerk  must  prepare  the  calendar  and 
hare  the  ncM^essary  copies  ready  for  distribution  at  least  five  days 
before  the  commencement  of  the  term.     In  the  counties  of  New 
York,  Kings,  Queens,  Nassau,  Richmond,  Albany,  Erie,  Monroe, 
Onondaga,    Hchenectady   and    Westchester,    where   a    pdrty    has 
sfrred  a  notice  of  trial,  and  filed  a  note  of  issue,  for  a  term  at 
vbich  the  case  is.  not  tried,  it  is  not  necessary  for  him  to  serve  a 
Dew  notice  of  trial,  or  file  a  new  note  of  issue,  for  a  succeeding 
term;   and   the  action  must  remain  on  the  calendar  until  it  is 
disposed  of. 

Co.  Proe,,  pert  of  f  256,  aa  am*d  by  L.  1876,  ch.  431,  |  9;  L.  1896, 
ch.  aeS;  L.  1^08,  cb.  70;  L.  1899.  cb.  18;  L.  190»,  cb.  51;  L.  1904,  ch. 
474;  U  1907,  cb.  211.  Am'd  by  Im  1909,  cb.  65;  L,.  1911,  cb.  218,  In  effect 
Si^C  1,  1911.  Soe  also  Gonaolldated  Laws.  tit.  JutUclary  Law,  i  83.  flee 
•o««  ai  of  notes  of  Board  of  Statotocy  OonaoUdatloa  at  end  of  code. 

I  Vtf^  (Am'd,  1877.1  Issues  bow  ftrransed.  Order  of 
dlspoaition  mX  a  Jury  term. 

Tbe  issues  on  the  calendar  must  be  arranged  by  the  clerk  in 
tbe  following  order: 

1.  Issues  of  fact. 

2.  Issues  of  law. 

Where  a  jury  is  in  attendance,  the  issues  must  be  disposed  of 
ID  the  same  order;  unless,  for  the  convenience  of  parties,  or  the 
disnatch  of  business,  the  judge  holding  the  term  otherwise  directs. 
Sabrtltiite  for  Co.  Proc.,  |  257;  am'ts. 
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I  97B.   Id.t    when   a.  Jury    «1oe«   not   attend. 

Where  a  jury  ia  not  in  attendance,  issues  of  law  have  a  prefer- 
ence over  issues  of  fact;  unless  the  judge  holding  the  term  other- 
wise directs. 

See  concluding  senteuce  Ck).   Proc.,   $  265. 

I  980.  [Aiu*d,  18TT.]  Bltliep  partr  may  brims  l»»«e  to 
trial. 

Either  party,  who  has  Served  the  notice,  may  bring  the  issue  to 
trial;  and,  in  the  absence  of  the  adverse  party,  unless  the  judge 
holding  the  term,  for  good  eanse,  otherwise  directs,  may  proceed 
with  the  cause,  and  take  a  dismissal  of  the  complaint,  or  a  Ter- 
dict,  decision,  or  judgment,  os  the  case  requires.  An  inquest,  for 
want  of  an  afHdavit  of  merits,  cannot  be  taken  where  the  answer 
is  verified. 

Co.   Proc.,   S  258,  am'd;  L.   1870.  ch.  431.  |  10.    See  Rule  28. 

I  081.  IVhat  papers  to  be  furnlsbed  on  trlal»  aaa  br 
vrbom. 

•  Where  the  issue  is  broiif^ht  to  trial  by  the  plaintiff,  be  mnst 
ftirnfsh  the  court  with  copies  of  the  simimons  and  pleadinf?it,  and 
of  the  offer,  if  any  has  been  made.  Where  the  issue  Is  brought 
to  trial  by  the  defendant,  and  the  plaintiff  does  not  furnish  tbose 
papers,  they  must  be  furnlf^hod  by  the  defendant. 
C«.   Proc.,   f  2d9.   am'd.    See  Bale  !•. 
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'      .ARTIdiES  9BG01VD. 

The  piwce  of  iriU, 

■ce.  982.  Certain  actions  tp  be  tried,  where  tbe  aabject  tberebf  is  altuatad. 
96S.  Other  actlona,  wbere  the  cause  thereof  arose. 
984.  Other  actions,  according  to  the  residence  of  the  parties. 
965.  Place  of  trial,  if  proper  oonnty  not  designated. 
8M.  Defendant  may  demand  change;   proceedlDgs  thereupon. 


AM.  Effect  of  order  changing  place  of  trial. 

WO,  Jaanea  of  )a«r,  where  Ulabl«« 

901.  Tlila  article  applicable  only  to  the  supreme  court. 


I  IJtWfc  Oertaia  aetioaus  to  l»«  trlcdy  ^rli«re  tba  vulileot 
«ke««of  la  ■Itaaied. 

BaHi  o^  tbe  following  Actions  most  b«  tHM  in  tb«  county, 
■a  wMich  tbe  onbjeet  of  the  action;  or 'some  part  thereof,  is  situ- 
ated: an  acdon  of  ejectmfent;*  for  the  partition  of  real  property; 
Hot  dower;  ti>  Toreclooe  a/  mortgage  upon  reul  property,  or  upon  a 
chattel  real;  to  compel  the  determination  of  a  dsiim  to  real  prop- 
erty; for  waste;  for  a  nuisance;  or  to  procure  a  jvdgm^nt,  din?ct- 
mg  a  conreyajice  of  ^eal  joroperty;  and  every  Qtbi/er  ax)tioA  u>  re- 
eoTer,  of*twpr6ciir'e  tf'iuflgmont,  establishing,  determining,  defin- 
ing, forfeiting,  annunhfjj,  or  otherwise  aif^ctlng,  an  estate,  right, 
title,  lien,  or  other  interest,  in  real  property,  or  a  chattel  reail. 
But  wbere  all  the  real  property,  to  which  the  action  relates,  is 
sttuated  without  the  State,  the  action  must  be  tried,  as  proscribed 
19  oeetion  96*  of  this  act.    •  '     ; 

•ahatltnte  for  i^rtr  of  Go.  Pro^„  I  123'.  .        , 

i  96S.     [Am'd,    1877.]      Otba»    adtionii,   wHere   tbe   oaHtoe 
tkereof  a  roue. 

An  action,  for  either  of  the  following  causes,  must  be  tried  in 
>ttie«oilHtyv4Mieteth««da8eof  action,  or  sbtne  part  thereof,  arose: 

1.  To  recoTer  a  penalty  or  forfeiture,  imposed  by  statute,  et- 
diptthat*  where  the>ofifence,  for  wbicb  it  is  imposed,  was  com- 
mtteA  on  a  lake,  liyei!,  or  othdr  striMuir  of^water,  tiituateid'  in  tw^ 
4a  wtoi»  tsoimtiieB,  .the  aetidn>may  be  tried  in  any  county,  border- 
jqg  all  the  lake^iriTer,  or  etream,  anJ  opposite  to  the  place  where 
Ibe  alfende  was  coaimitted.  But  in  an  action  where  the  people  of 
tike  fltate  affc  a  party  «6'  I'ecover  a  penalty  for  trespass  upon  the 
itada  .of  Hie  Forefet  PveserTe,   the   action   ihay   be   tried    in   a 

'county  adjoining  the' county  wheve  the  caase  of  action  arose. 
laat.MfB^^ace  l»  effect  Sept.  X,    1380.    U   1690,   ch.>  1T9. 

2.  Agaiaat  a  publ^  ojScerw  oi;,a  person  specially  appolDted  to 
execute  his  duties,  for  an  act  done,  in  yirtOe  of  hie  office,  or  for 
an  omission  to  perform  a  dut^,.  incident  to  his  ofi^c^i  pr  against  a 
person,  who.  by  the  command  or  in  the  aid  of  a  public  officer,  has 
^k>^J^9f  tfW«.^ftW*i|»».j»»f.4»ties.T.  I        :--r   .».•     • 

3.  To  recover  a  chattel  distrained,  or  damages  for  distraining 
a^ehat^L j.     .,.       >,    .,.    •  r    .. 

I '^64*    Ot^^r  'Mi^n^mk.'  a^e<»i<dla#'  i6  the  Yesldeince  of  the 

*An  action. 'hot  ■fti^ilWa'lHiii'^'Insi  two' sections,  mulit  be  tried 
in  the  county.  In  whuih  one  of' the  parties  resided,  at  the  com- 

BrtJi(E»a«t*^e«' rr«ided.  in  the 

V hich ,  t h e  pi rt  i n tiff  de^lg- 

. ,,,  ,     , ..  .^  ipomplaint, 
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I  865.    Place  of  trlaJ^  If  proper  «o«Atr  mot  Aesi^BAtoA. 

If  the  county,  designated  in  the  complaint,  as  the  place  of  triaL 
is  not  the  proper  county,  the  action  may  notwithftandiag  be  tried 
therein;  unless  the  place  of  trial  is  changed  to  the  proper  oonnty, 
upon  the  demand  of  the  defendant,  followed  by  the  consent  of  toe 
plaintiif,  or  the  order  of  the  court. 

Sabetltate  for  Co.  Proc..  pttit  of  f  126. 

i  9B6.  Defendant  may  denuuid  eliam^ef  proooodimss 
tberevpon. 

Where  the  defendant  demands  that  the  action  be  tried  In  the 
proper  county,  his  attorney  must  serve  upon  the  plaintifTs  attor- 
ney,  with,  the  anawer,  ov  befere  serTice  of  the  aoawer,  a  writtw 
demand  accordingly.  The  demand  must  specify  the  cooAly, 
where  the  defendant  requires  the  action  to  be  tried.  If  the  plalo- 
tiCTs  attorney  does  not  serve  his  written  oonsent  to  the  chaafe,  as 
proposed  by  the  defendant,  within  Are  days  after  aerviee  of  the 
demand,  the  defendant's  attorney  may,  wltUn  ten  daya  there- 
after, serve  notice  of  a  motion  to  change  the  place  of  trUl. 

ML  tM  B«to  4a. 

S  B8T.   "Wlieift  court  may  ebanare  the  plaoe  of  trial. 

'  The  court  may,  by  order,  change  the  place  of  trial,  in  either  of 
the  following  cases: 

1.  Where  the  county,  designated  for  that  purpose  in  t!he  oom- 
plaint,  is  not  the  proper  county. 

2.  Where  there  is  reason  to  believe,  that  an  impartial  trial  can* 
not  be  had  in  the  proper  county. 

3.  Where  the  convenience  of  witnes^s,  and  the  ends  of  Jos- 
tiise,  wUl.be  promoted  .by  the  change^ 

Go.  Proc.,  part  of  f  126. 


8  088.    [Am^d,    1877.]     B«eet   oc   okaadms  «]he 
^rlal. 

Where  the  place  of  trial  is  changed  to  another  ooanty.  the 
subsequent  proceedings. shall  be  had  in  the  conaty  to  whicli  tlM 
change  is  made,  the  tame  as  if  it  had  been  designated  to  the 
complaint,  as  the  place  of  trial;  eseept  aa  oClienrise  dlreeled 
by  the  court,  or  provided  by  the  written  eenaent  of  tlie  parties, 
filed  with  the  clerk.  And  the  clerk  of  the  cooaty,  from  wblch  it 
is  changed,  must  forthwith  deliver  to  the  clerk  of  the  eottnty. 
to  which  it  is  changed,  all  papers  filed  in  the  action,  and  certlM 
copies  of  all  minntes  and  entries  relating  thereto,  whl^  mast 
be  iiled,  entered,  or  recorded,  as  the  case  required,  in  the  office 
of  the  last  named  clerk. 
'   Id.^  f  196,  Uft  aentetrM,  am*d.  8m  Bole  2. 

I  080.  CAm*d,  1877.]  Effeet  Of  oi^er  ekaafflav  plaoo  off 
trtnl. 

An  order  to  change  the  place  of  trial  takes  effect,  upon  the 
entry  thereof,  in  the  officsiB  of  the  filerk  o|,the  coontyj  :froni  which 
the  ()Iace  of  trial  is  changed.  But  for  the  purposes  of  the  plaqi^ 
of  hearing  a  motion  to  set  it  aside,  or  an  appeal  tiierefrom,  the 

place  of  trial  is  deemed  unchanged. 

9  IHM.    rAm*d,  187».]     Issnes  of  law,  whiore  trla^lak 

An  \ntn\e  of  la*w  may  be  tried  in  any  county  within  the  judicial 
district  embracing  the  county  wherein  the  action  Is  triaole;  hat 
after  the  trial,  the  decision  and  JiH  other  papers  relating  to  the 
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tiiaJ  mvst  be  fiM«  and  the  jadgment  rendered  most  be  entered. 
In  the  Uat  named  connty. 

I   ••!•     TMta    «riiel«    applicable    only    <o    the    awpreine 
This  article  is  applicable  to  an  action  in  the  anpreme  court 


L 


§  §  092-94  EXCEPTIONS.  c.  10,  U  I,  a.  3 

'    ARlriOLB  TfiHROi. 

Eaoceptiqnsy  case,  and  motions  for  q  new  trial 

Sec.    iiB2.    What  rulings  may  be  excepted  to. 

m.  jUeoialonof  tlM'Qourtorr«^r«e.  ^: 

994.  When  and   bow  exceptions  mny  be  taken,  after' close  of  ttlal  bf 
court  or  referee. 

996.  Id.,  during  the  trial,   or  u^oh  trial  by  Jury. 
'      996.  Ruling  excepted   to;   bow  reviewed. 

997.  Case,  when  necessary ;  how   made  and  settled. 

998.  When  appeal,   etc.,  may  be  heard  without  a  case. 

909.  Motion    for    new   trial    ui>on   judge's    minutes;    appeal   from    order 
thereupon. 

1000.  When   and    how  exceptions,    taken   upon   a   Jury   trial,    beard    1^ 

the   appellate  division. 

1001.  Motion  for  new  trial  by  the  appellate  division,  when  trial  was  by 

court  or  referee. 

1002.  When    motion    for    new   trial    to   be    made    at    special   term.    Be- 

strictions  thereupon. 
1008.  Application  of  this  article  to  tilnls  of  specific  questions  by  Jury; 
special  provisions  applicable  thereto. 

1004.  Motion    for    new   hearing,    after   trial   of   spedilc    questions  Iv    a 

referoe. 

1005.  Final    Judgment,    etc.,    not    stayed,   by    motion    for   a   new   trial. 

Motion  may  be  heard  afterwards. 

1006.  "When  exception  not  to  prejudice  motion  for  new  trial. 

1007.  Notes  of  stenographer  may  be  treated  as  mlnutrs  of  the  Jad«s. 

§  899.  'Wlta.t  rvllBva  nuty  be  excepted  t*. 

An  exception  may  be  taken  to  the  ruling  of  the  court  or  of 
a  referee,  upon  a  question  of  law,  arising  upon  the  trial  of  an 
issue  of  fact.  Except  as  prescribed  in  section  1180  of  this  act, 
an  exception  cannot  be  talcen  to  a  ruling,  upon  a  question  of 
fact.  For  the  purposes  of  this  article,  a  trial  by  a  jury  is 
regarded  as  continuing,  until  the  verdict  is  rendered. 

i  908.  [Added,  1903.]    Declnion  of  tbe  court  or  referee. 

Upon  the  trial  of  an  issue  of  fact  by  a  referee  or  by  a  court 
without  a  jury,  a  finding  of  fact  without  any  evidence  tending 
to  sustain  it,  is  a  ruling  upon  a  qnestion  of  law  within  the 
meaning  of  the  last  section.  The  appellate  division  of  the  su- 
preme court  shall,  on  appeal  from  a  judgment  entered  on  the 
report  of  a  referee,  or  the  decision  of  a  court  on  such  trial, 
review  all  questions  of  fact  and  of  law,  and  may  either  modify 
or  affirm  the  judgment  or  order  appealed  from,  award  a  new 
trial,  or  grant  to  either  party  the  judgment  which  the  facts 
warrant. 

L.  1903.  ch.  85.   See  |  1022. 

I  994.  IVhem  ajid  bo^w  exception*  mar  be  taJ^eB,  after 
elose  of  trial  by  court  or  referee. 

Where  an  issue  of  fact  is  tried  by  a  referee,  or  by  the  court, 
without  a  jury,  an  exception  to  a  ruling,  upon  a  question  of  law, 
made  after  the  cause  is  finally  submitted  must  be  taken,  by 
filing  a  notice  of  the  exception  in  the  clerk* s  office,  and  serving 
a  copy  thereof  upon  the  nttornoy  for  the  adverse  party.  The 
exception  may  be  so  taken,  at  any  time  before  the  expiration  of 
ten  days  after  service,  upon  the  attorney  for  the  exceptant,  of  a 
copy  of  the  deciHion  of  the  court,  or  report  of  the  referee,  and  a 
written  notice  of  the  entry  of  judgment  thereupon.  If  the  notice 
of  exception  is  tiled  before  the  entry  of  final  judgment,  it  must 
be  inserted  in  the  judgment-roll;  if  afterwards,  it  must  be  an- 
nexed to  the  judgment-roll.    In  either  case,  it  constitutes  a  part 


e.  10,  t.  1,  a.  3  rXCEPTIOXS.  §§  0^5-98 

of  the  papers,  upon  which  an  appeal  from  the  judgmeiit  nuist  be 
beard. 
Pwta  of  Co.  Proc..  {§  ^88  and  272,  modified  and  am'd.    8e«  |  998. 


i  ••«•  1A.|  dmrlnv  tlie  trial,  or  upon  trial  br  Jurr. 

In  any  other  case,  an  ^xceptiou  must  be  taken,  at  the  time 
when  the  mling  is  made,  unless  it  is  taken  to  the  charge  given 
to  the  jury;  ie  which  case,  it  must  be  taken  before  the  jury  have 
rendered  their  verdict  It  must,  at  the  time  when  it  is  taken, 
be  reduced  to  writing  by  the  exceptant,  or  entered  in  the  minutes. 

rram  2  R.  S.  422,  {  73,  and  Id.,  {  74,  as  modified  by  Co.  Proc,  f  264,  am'd. 

9  •Btt.  Rwlfiftir  excepted  t^y  bow  reviewed. 

A  ruling,  to  which  an  exception  is  taken,  as  prescribed  in  the 
last  four  sections,  can  be  reviewed  only  upon  an  appeal  from  the 
judgment,  rendered  after  the  trial;  except  in  a  case,  where  it  is 
exi^ressly  prescribed  by  law,  t^iat  a  motion  for  a  new  trial  may 
be  made  thereupon, 

i  nor.  XAm*d,  1890.]  Ca«ey  wben  necessftryf  kow  made 
aad  settled. 

When  a  party  intends  to  appeal  from  a  judgment,  rendered 
after  the  trial  of  an  issue  of  fact,  or  to  move  for  a  new  trial  of 
such  an  issue,  he  must,  except  as  otherwise  prescribed  by  law, 
make  a  case^  and  procure  the  same  to  be  settled  and  signed,  by 
the  judge,  justice  or  the  referee,  by  or  before  whom  the  action 
was  tried,  as  prescribed  in  the  general  rules  of  practice;  or,  in 
a  case  of  the  death  or  disablKtj  of  the  judge,  justice  or  referee, 
in  such  manner  as  the  court  directs.  The  case  must  contain  so 
mnch  of  the  evidence,  and  other  proceedings  upon  the  trial,  as 
Is  material  to  the  questions  to  be  raised  thereby,  and  also  the 
exceptions  taken  by  the  party  making  the  case;  (and  in  a  case 
where  a  special  question  is  submitted  to  the  jury,  or  the  jury 
have  assessed  damages,  such  exceptions  taken  by  any  party  to 
the  action  as  shall  be  necessary  to  determine  whether  there 
should  be  a  new  trial  in  case  the  judgment  should  be  reversed). 
If  it  afterwards  becomes  necessary  to  separate  the  exceptions, 
the  separation  may  be  made,  and  the  exceptions  may  be  stated, 
with  so  much  of  the  evidence  and  other  proceedings,  as  is 
material  to  the  questions  raised  by  them,  in  a  case,  prepared 
and  settled,  as  directed  in  the  genera]  rules  of  practice;  or  in 
the  absence  of  directions  therein,  by  the  court,  upon  motion. 
It  is  not  necessary  to  state,  in  a  case,  that  a  finding  upon  the 
facts,  or  a  ruling  upon  the  law,  was  made,  where  the  finding 
or  ruling  appears  In  a  referee* s  report,  or  in  the  decision  of  the 
court,  upon  a  trial  by  the  court,  without  a  jury. 

Sabatltvted  for  part  of  Co.  Proc.,  H  264  and  268,  and  of  S  272,  with  amend* 
mnta;  L.  1SQ6,  eta.  946. 


•  996.  IITlien  appeal,  ete.,  may  be  beard  witbovt  a-  oaae. 

it  la  not  necessary  to  make  a  case,  for  the  purpose  of  moving 
for  a  new  trial,  upon  the  minutes  of  the  judge,  who  presided 
at  a  trial  by  a  jury;  or  upon  an  allegation  of  irregularity,  or 
surprise;  or  where  a  party  intends  to  appeal  from  a  judgment 
entered  upon  a  referee's  report,  or  a  decision  of  the  court  upon 
a  trial,  without  a  jury,  and  to  rely  only  upon  exceptions,  taken 
as  prescribed  in  section  994  of  this  act. 

^4fi 
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9  90O.  [Am*d,  1880.]  Modioli  tor  new  tHal  upon  S«dare*« 
mlniites)  appeal   from   order  tbereapon. 

«  The  judges  presiding  at  a  trial  by  a  jury,  may,  in  liis  discretion, 
entertain  a  motion,  made  upon  his  minutes,  at  the  same  term,  to 
set  aside  the  verdict  or  a  direction  dismiMsing  the  complaint  and 
grant  a  new  trial  upon  exceptions;  or  because  the  Terdict  is  for 
excessive  or  insufBcient  damages,  or  otherwise  contrary  to  tJie 
evidence,  or  contrary  to  law.  If  an  appeal  is  taken  from  the  or^ 
der,  made  upon  the  motion,  it  must  be  heard  upon  a  case  pre- 
pared and  settled  in  the  usual  manner. 
Co.  Proc.,  part  of  {  264,  am'd.    See  {  1003,  post. 

i  1000.  [Am*d,  1895.]  IVkcn  a«d  liow  exeepUoAS,  tmU^m 
vpoa  a  inty  trials  heard  by  tlie  appellate  division. 

t?po&  the  application  of  a  party  who  hus  taken  one  or  more 
exceptions,  the  jud^e,  presiding  at  a  trial  by  Ju£^r  niay,  in  hia 
discretion,  at  any  time  during  the  same  ternlT^rect  an  order 
to  be  entered,  that  the  exceptions  so  taken  be  heard,  in  the  first 
instance,  by  the  appellate  division  of  the  supreme  court;  and 
ttaaA  judgment  be  suspended,  in  the  moan  tipie.  At  any  tlQie 
before  the  hearing  of  the  exceptions,  the  order  may  he  revoked 
6r  modified,  upon  noticei  in  ouurt  or  out  of  court,  by  the  judice 
who  made  it;  or  it  may  be  set  aside  for  irregularity,  by  the 
court,  at  any  term  thereof.  Unless  it  is  so  revoked  or  set  aside, 
the  exceptions  must  be  heard  upon  a  motion  for  a  new  trial, 
which  must  be  decided  by  the  appellate  division.  The  motion  la 
deemed  to  have  been  made,  when  the  order  was  granted;  and 
either  party  may  notice  it  for  hearing  at  a  term  of  the  appellate 
division,  upon  the  exceptions. 

L.  1895,  ch.  046. 

i  lOOl.  {Am'd,  18BS.)  MoUon  tor  aew  trial  by  tbe  Appel- 
late divialon,  vvhea  trial  yrvuM  by  court  or  referee. 

Where  the  decision  or  report,  rendered  upon  the  trial  of  an 
issue  of  fact  by  the  court,  without  a  jury,  or  by  a  referee, 
directs  an  interlocutory  judgment  to  be  entered;  and  further 
proceedings  must  be  taken,  before  the  court,  or  a  judge  thereof, 
or  a  referee,  before  a  final  judgment  can  be  entered,  a  motion 
for  a  new  trial,  upon  one  or  more  exceptions,  may  be  made  at 
a  term  of  the  appellate  division  of  the  supreme  court,  after  the 
entry  of  the  interlocutory  judgment,  and  before  the  commence- 
ment of  the  hearing  directed  therein.  The  time  within  which 
the  party  must  except,  for  that  purpose,  to  a  ruling  of  law,  made, 
upon  such  a  trial,  by  the  judge  or  the  referee,  after  the  close  of 
the  testimony,  is  ten  days  after  service  of  a  copy  of  the  decision 
or  report,  and  notice  of  the  entry  of  the  interlocutory  judgment 
thereupon. 

L.  1885,  ch.  946. 

S  lOOB.  IVheA  motion  tor  new  trial  to  be  made  at  ape- 
cial  ierm.     Rantrictiona  tbcreapoa. 

In  a  case,  not  specified  in  the  last  three  sections,  a  motion  for 
a  new  trial  must,  in  the  first  Instaqce,  be  heard  and  decided  at 
the  special  term.  But  where  it  is  founded  upon  an  allegation  of 
error,  in  a  finding  of  fact,  or  ruling  upon  the  law,  made  by  the 
judge  upon  the  trial,  it  cannot  be  made  unless  notice  therefor 
be  given  before  the  expiration  of  the  time  within  which  an 
appeal  can  be  taken  from  the  judgment,  and  it  cannot  be  heard 


c.  10.  U  1,  a.  3  EXCEPTIOXS.  §§  1003-06 

at  Ji  flpecial  term  held  by.  another  jud^eVmUess  the  judge,  who 
presided  at  the  trial,  is  dead,  or  his  term  of  ofiSce  has  expired, 
or  he  is  disqualified  for  any  reason,  or  he  specially  directs  the 
motion  to  be  heard  before  another  judge.  Aiad  a  trial  by  a 
referee  cannot  be  reviewed,  by  a  motion  for  a  new  trial,  founded 
npoB  rach  an  allesation,  except  m  a:  ea^e  .^ptodfifid  in  the  last 
section.  •   -.f.    •  ,i    ■     .  .i    ; 

••        ^      .        •'         ..  r 

f  lOOS.  [Am'd,  18»6.]  Application  of  tbU  a;rticle  to  tri«U 
mt  iipeclflc  ««efitlo«ii  by  Jfiryi  •poclal  provtslpna  applleii- 
^le  thereto. 

The  prorisions  of  this  article,  relating  to  the  proceedings  to 
reriew  a  trial  by  a  jury,  are  applicable  to  the  trial,  by  a  jury, 
of  one  or  more  speeinc  qutestions  of  fact,  arising  upon  the  issues^ 
in  an  action  triable  by  the  court..  :But,  except  in  a  case  specified 
in  section  970  of  this  act,  a  new  trial  may  be  granted,  as  to  some 
of  the  questions  so  tried,  and  refused  as  to  the  others;  and  an 
error,  in  the  admission  or  exclusion  of  evidence,  or  in  any  other 
mling  or  direction  of  the  judge,  upon  the  trial,  may,  in  the  dis- 
cretion of  the  court  which  reviews  it,  be  disregarded,  if  that 
conrt  is  of  opinion,  that  substantial  justice  does  not  require  that 
a  new  trial  should  be  granted.  Where  the  judge,  who  presided 
at  the  trial,  neither  entertains  a  motion  for  a  new  trial,  nor 
directs  exceptions,  taken  at  the  trial,  to  be  heard  at  a  term  of 
the  appellate  division  of  the  supreme  court,  a  motion  for  a  new 
trial  can  be  mad.e  only  at  the  term,  where  the  motion  for  final 
jodgment  is  made,  or  the  remaining  issues  of  fact  are  tried,  as 
the  case  requires, 

L.  ISK,  cb.  M6.    Sec  ante.  S  &00. 

f  1004.  Motion  for  ne^r  bearlnflTy  after  trial  of  speclllc 
^aestlons  by  a  referee. 

Id  an  action  triable  by  the  court,  where  a  reference  has  been 
made,  to  report  upon  one  or  more  specific  questions  of  fact, 
lATolTed  in  the  issue,  a  motion  for  a  new  hearing  may  be  made 
at  1  special  term,  at  any  time  before  the  hearing  of  a  motion 
for  final  judgment,  or  the  trial  of  the  remaining  issues  of  fact. 
The  motion  mnst  be  made  upon  affidavits,  unless  the  court,  or 
a  judge  thereof,  directs  a  case  to  be  prepared  and  settled. 

i  lOOS.  final  JadKBtent,  etc.,  not  atayed,  by  motion  for 
a  ^w   trIaJ.     Motion  may  be  beard  after-trards. 

The  entry  of  final  judgment,  and  the  subsequent  proceedings 
to  collect  or  otherwise  enforce  it,  are  not  stayed  by  an  exception, 
the  preparation  or  settlement  of  a  case,  or  a  motion  for  a  new 
trial,  unless  an  order  for  such  a  stay  is  procured  and  served; 
snd  the  entry,  collection,  or  other  enforcement  of  a  judgment 
does  not  prejudice  a  subsequent  motion  for  a  new  trial.  Where 
a  new  trial  is  granted,  the  court  may  direct  and  enforce  restitu- 
tion, as  where  a  judgment  is  reversed  upon  appeal. 

h.  1832.  cb.   128.  I  1  (4  Edm.  52D),  am'd. 


trial. 


1006L   "Wben  exception  not  to  prejndlce  motion  for  ncvr 


The  taking  of  an  exception,  upon  a  trial  by  a  jury,  or  the  state- 
ment thjereof  in  a  ease,  as  prescribed  in  this  article,  does  not 
prejudice  a  motion  for  a  new  trial,  on  the  ground  that  the  ver- 
dict was  contrary  to  evidence;  but  such  a  motion  may  be  made, 

»47 
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bifore  or  afteV  the  heariug  of  the  exception;  or,  in  the  discretion 
of  the  court  before  which  the  exception  is  brardi  at  the  time 
of  the  hearing. 

2  R.   S.  422,   S   TG   (2  Edm.   440).   am'd. 

I  1007.  rAm'd  1888,  1N84,  lOOO.]  IVotes  of  Btenoarraplier 
majr  be  treated  as  nilnatea  of  the  iaafre* 

The  notes  of  an  olflcial  8tenograi|[ier,  or  assistant-stenographer, 
taken  at  a  trial,  when  written  out  at  length,  may  be  treated,  in 
the  discretion  of  the  judge,  as  miliutes  of  the  judge  upon  the 
trial,  for  the  purposes  of  this  article. 

8ec  il  t^-87,  ante.  Am'd  by  L.  IBOO.  ch.  03.  Also  parUy  n>|M'al«d  bj 
L.  1909.  ck.  35.  ik'e  CouiwllfUted  Lmwh,  Ut.  JtidlcUry  Law,  |  305.  S«e 
Dotm  52  of  nute*  oC  Board  of  Statutory  ConaoUdatloa  at  end  of  code. 

348 
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TITLB  IL 
Trials  without  a  jury. 

8m.  KKA.  If  trial  by  Jury  walred*  action  must  be  tried  by  the  oourl, 
1OQ0L  tfttol   by  jury;  how  waived. 
1010.  Decision   upon  trial  by   the  court,   when    to  be  filed;   oonseanenca 

oif  failnre. 
IMl.  Bcference  by  consent;  when  and  how  made. 
imZ.  ilaalUcaUon  of  the  last  lection. 

1013.  Compulsory  reference  for  the  trial  of  isBuee;  in  what  cases  it  may 

be  made. 

1014.  PnM?eedlng»  wher«  the  reference  Is  for  trial  of  part  of  the  Issaea. 
lOlBu  C»iBp«lK»ry  reference  npoa  questions  incidentally  arising. 

1010.  Referee  to  be  sworn. 

1017.  Witnesses  may  be  subpoenaed. 

1018.  General  powers  of  a  leferee    upon  a  trial. 

1010.  Referee's  report;  when  to  be  made^  consequence  of  failnre. 

IGOO.  Doable  or  other  increased  damages. 

1081.  Decision  of  court  or  report  of  referee,  upon  trial  of  demnrrev. 

loss.  Id.;  npon  trial  of  the  whole  issue  of  fact. 

1023.  Parties    may    require    court    or    referee    to    determine    particular 

questions. 
lOM.  QnalUcattons  of  a  referee. 
109B.  BeTeral  referees  may  be   appointed. 
U88b  Pmeeedings  segulated  where  there  are  several  referees. 

I  lOaS.  CAm'd,  1877.]  If  trial  br  Snry  waived,  aetion 
■imst  %^  tried  by  the  oourt. 

In  an  action  triable  by  a  jury,  if  the  parties  waive  the  trial, 
by  a  jnry,  of  the  issue*  of  fact,  the  action  must  be  tried  by  the 
court;  without  a  jury;  unless  a  reference  is  directed,  in  a  case 
praeribed  by  law.  (1)  But  such  an  action,  other  than  to  recover 
damages  for  breach  of  a  contract,  cannot  be  tried  by  the  court, 
without  a  jury,  unless  the  judge,  presiding  at  the  term  where  it 
ia  brought  on  for  trial,  assents  to  such  a  trial.  (2)  His  refusal 
■0  to  assent  annuls  a  waiver,  made  as  prescribed  in  subdivision 
•pcond,  third,  or  fourth  of  the  next  section. 

n)  OortcspoDda  to  Oo.  Proc.,  S|  283,  254.    (2)  Prom  Co.  Proc..  $  206. 

I  lOOO.  Trial  by  Jaryf  bow  waived. 

A  party  may  waive  his  right  to  the  trial  of  the  issue  of  fact, 
by  a  jury.  In  any  of  the  following  modes: 

1.  By  failing  to  appear  at  the  trial.  ^ 

2.  By  filing  with  the  clerk  a  written  waiver,  signed  by  the 
attorney  for  the  party. 

3.  By  an  oral  consent  in  open  court,  entered  in  the  minutes. 

4.  By  moving  the  trial  of  the  action,  without  a  jury,  or,  if 
*iie  adverse  party  so  moves  it,  by  falling  to  claim  a  trial  by  a 
jury,  lief  ore  the  production  of  any  evidence  upon  the  trial. 

Oo.  Proe.,  remainder  of  9  266.   am'd. 

I  lOlO.  Decision  upon  trial  by  tbe  court,  wben  to  be 
flledf  coaaeqiienee  of  failure. 

Upon  a  trial,  by  the  court,  of  an  issue  of  fact  or  of  law, 
Its  decision,  in  writing,  must  be  filed,  in  the  clerk's,  office,  within 
tsrenty  days  after  the  final  adjournment  of  the  term,  where  the 
isme  was  tried.  If  it  is  not  so  filed,  either  party  may  move,  at 
a  special  term,  for  a  new  trial  upon  that  ground.  If  the  decision 
has  not  been  filed,  when  the  motion  is  heard,  the  court  must 
SB  order  for  a  new  trial,  either  absolutely,  or  unless  it  Is 

*  Error  In  enp-osslng  for     "  Issues.'* 
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filed,  withiD  a  time  specified  in  the  order.     If  an  order  for  a 
new  trial  is  made,  or  a  contingent  order  for  a  new  trial  bea^mes 
absolute,  the  costs  of  the  former  trial  abide  the  eyent. 
Oo.  Proc.,  part  of  f  267,  am'd. 


I  lOll.    [Am*dy  1878.]     Referenee  br  oonsemtf  whem 
h.ovr  made. 

Bxcept  in  a  case  specified  in  the  next  section,  the  whole 
or  any  of  the  issues  in  an  action,  either  of  fact  or  of  law.  miut 
be  referred,  upon  the  consent  of  the  parties,  manifestedf  by  m 
written  stipulation,  signed  by  their  attorneys,  and  filed  with  the 
clerk.  Where  the  stipalation  does,  not  name  the  referee,  lie  ma^ 
be  designated  by  the  court,  on  motion  of  either  party.  Where 
the  stipulation  names  the  referee,  the  clerk  must  enter  an  order, 
of  course,  referring  the  issue  or  issues  for  trial,  to  that  perBon 
only.  If  the  referee  named  in  a  stipulation  refuses  to  serre, 
or  if  a  new  trial  of  an  action  tried  oy  a  referee  so  named  is 
granted,  the  court  must  appoint  another  referee,  unless  the  stipv- 
lation  expressly  provides  otherwise. 

14..  I  270,  and  part  of  i  278,  with  amendintat. 

I  lOlS.  [Am*d,  1888.]    <|iialiiIeatfoa  of  tike  mat  ■•etfon. 

But  a  reference  shall  not  be  made,  of  /course,  upon  the  coi^ 
sent  of  the  parties,  in  an  action  to  annul  the  marriage,  or  tote  m 
divorce  or  a  separation ;  or  an  action  against  a  corporation,  to  ob- 
tain a  dissolution  thereof,  the  appointment  of  a  receiver  of  lis 
property,  or  the  distribution  of  its  property^  unless  it  is  brought 
by  the  attorney-general;  or  an  action  wherein  a  defendant,  to  be 
affected  by  the  result  of  the  trial,  is  an  infant.  In  a  case  speci- 
fied in  this  section,  where  the  parties  consent  to  a  reference,  the 
court  may,  in  its  discretion,  grant  or  refuse  a  reference;  aiid» 
where  a  reference  is  granted,  the  court  must  designate  the  referee. 
If  the  referee,  thus  designated,  refuses  tx>  serve,  or  if  a  new  trial 
of  an  action  tried  by  a  referee,  so  designated,  Ss  granted,  the 
court  must,  upon  the  application  of  either  party,  appoint  another 
referee. 

M..  I  ITS;  L.  18M.  ck.  817.    In  efftet  Sapt  1.  18M.    ■••  Bds  m 

I  1018.  Gompiilsory  reference  for  tbe  trial  of  las^oBf  ts 
¥vliat.  cAsen  it  ntAy  be  mnde. 

The  court  may.  of  its  own  motion,  or  upon  the  applicatloa  of 
either  party,  without  the  consent  of  the  other,  direct  a  trial  qt 
the  issues  of  fact,  by  a  referee,  where  the  trial  will  require  the 
examination  of  a  long  account,  on  either  side,  and  will  no( 
re<2uire  the  decision  of  difficult  (questions  of  law.  In  an  actios* 
triable  by  the  court,  without  a  jury,  a  reference  may  be  made, 
as  prescribed  ir  this  section,  to  decide  the  whole  issue,  or  any 
of  the  issues;  oi  to  report  the  referee's  finding,  upon  one  or  more 
specific  question  J  of  fact,  involved  in  the  issue. 

M..  part  of  S  271,  am'd. 

awOH  I*  aty  Ooart  i8  Mmt  York,  L.  ItM,  Ob.  9M,  |  ft. 

I  lOi4.  Proeeedlnss  where  tbe  referenee  In  fO»  trial  of 
part  of  the  IssneB. 

Where  a  reference  is  made,  ab  prescribed  in  the  last  aectta, 
to  report  upon  a  specific  quoBtion  of  fact,  involved  in  the  Imt^ 
and  the  determination  of  quo  or  more  other  issues  is  nPiMsseiy^ 
in  order  to  enable  the  court  lo  render  judgment,  they  meat  bt 
tried,  either  before  or  aftor  the  filing  of  the  report,  as  the  eoeil 
directs,  and  either  by  a  jury,  or  by  the  court,  without  a  jury, 
as  the  case  requires.  Where  they  are  tried  by  a  juir,  appUeatlM 
for  judgment  must  be  made  upon  the  verdict  and  the  report. 

■nhntfftifji  for  nart  of    *  '  j 
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The  court  mar  likewiie,  of  its  own  motion,  or  upon  tlie  appli- 

of  either  party,  witliont  the  content  of  the  other,  direct  a 

Boe  to  take  an  account,  and  report  to  the  coart  thereon, 

with  or  without  the  teithnony,  after  interlocutory  or  final 

lOBt,  or  where  it  is  necesaary  to  do  so,  for  the  information 

9i  the  conrt;  and  also  to  determine  and  report  upon  a  question 

of  Cac^  arising  in  any  stage  of  the  action,  upon  a  motion,  or 

otherwise,  except  upon  the  pleadings. 

C3».  Pnc.  i  tn,  nbd.  S  and  8.     See  S  1»9,  poet. 

i  !•!.«.    JRefferee  to  hm  sworM. 

A  referee,  appointed  as  prescribed  in  either  of  the  foregoing 
oectioiui  of  thio  title,  mast,  before  proceeding  to  hear  the  testi- 
Bony,  be  awom  faithfully  and  fairlT  to  try  the  issues,  or  to 
determine  the  questions  referred  to  him,  as  the  case  requires, 
aftd  to  make  a  just  and  true  report,  according  to  the  best  of  his 
understanding.  The  oath  may  be  administered  by  an  officer 
specilled  in  section  842  of  this  act.  But  where  all  the  parties, 
wlMoe  interest  will  be  affected  by  the  result,  are  of  age,  and 
tnmaktf  In  person  or  by  attorney,  they  may  expressly  waiye  the 
rrfcfee^i  oath.  The  waiver  may  be  made  hy  written  stipulation, 
or  orally.    If  it  is  oral,  it  must  be  entered  in  the  referee's  minutes. 

a  B.  g.  iM.  I  44  <S  Bdm.  880),  am'd. 


I  lOlT.   IPritmeMM  BMtr  1 


A  witneoo  may  be  subpoenaed  to  attend  before  a  referee,  ap- 
poiatcd  as  prescribed  in  either  of  the  foregoing  sections  of  this 
tllie,  to  testify,  and,  in  a  proper  case,  to  bring  with  him  a  book, 
document,  or  other  paper,  as  upon  a  trial  by  the  court. 
H^  I  «,  amd. 

I  lOia.    0«aeiml  po'wera  of  m,  referee  wob  m.  triaj. 

Xhe  tHaL  by  a  referee,  of  an  issue  of  fact,  or  of  an  issue  of 
law,  moat  be  brought  on  upon  Uke  notloe.  and  conducted  in  like 
OMmcr,  and  the  papers  to  be  furnished  thereupon  are  the  same, 
aad  are  fnmishea  in  like  manaer,  as  where  tlie  trial  is  by  the 
eowt,  witboot  a  Jury.  The  referee  exercises,  upon  such  a  trial, 
the  same  powers  as  the  court,  to  grant  adjournments,  to  pre- 
serre  ordetf  and  punish  the  violation  thereof.  Upon  the  trial 
of  an  laaae  of  fact,  the  referee  exercises  also  the  same  power  as 
the  eourty  to  allow  amendments  to  the  summons,  or  to  the 
pleadings;  to  compel  the  attendance  of  a  witness  by  attachment; 
and  to  punish  a  witness  for  a  contempt  of  court,  for  non-attend- 
ance. CM*  refusal  to  be  sworn,  or  to  testify.  Upon  the  trial  of 
aa^lM^  of'  law,  "the  referee  exercises  the  same  power  as  the 
eoort;  to  permit  k  par^  in  tdnft  to  plead'  anew  or  amend;'  to 
direct  tbe  action  to  be  dfrlded  into  two  or  more  aetionsi;  to 
awai^  coata,  and  otherwise  to  dispose  of  any  question;  arising 
«|M  liie  decision  of  the  issue  referred  to  him.  The  powers, 
cuMfeii^d  by  this  section,  are  exercised  in  like  manner,  '%nd  n^n 
■ke  tenaor  as  similar  powers  artf  fexdrdsed  by  the  courts  ws^n 
atrlaL 

hn«  acintencce  from  the   Ifrvt  thfee  fteiitdDc«i  of  Co.   Proc.,   |  272! 
ff^^m^^  la  BOW.    TIM  leet  eevtettce  Irat  one  refers  to  |  487,  aote. 
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0OM»e««tence  of  failure. 

Upon  the  trial,  by  a  referee,  of  an  issue  of  fact,  or  aa  *ttaiie 
of  law,  or  where  a  reference  is  made  as  prescribed  ia  aectiMi 
one  thousand  and  fifteen  of  this  act,  his  written  repoit  nmat  "be 
either  filed  with  the  clerk,  or  deliTered  to  the  attorney  ter  ••e 
of  the  parties,  within  sixty  days  from  the  time  when  the  caave 
or  matter  is  finally  submitted;  otherwise  either  party*  itey 
before  it  is  filed  or  delivered,  senre  a  notice^  upon  the  attorney 
for  the  adverse  party,  that  he  elects  to  end  the  reference.  In 
such  a  case,  the  action  must  thenceforth  procej^  aa  i^  the 
reference  had  not  been  directed;  and  the  referee  is  not  entitled 
to  any  fees.  .. , » 

Co.  Proc..  Uat  tenteoce  of  |  278. 

f  lOJtO.    Doable  or  otber  flnereaeed  daaiaava. 

Where  the*   double,   treble,   or  other  increased   damages  are 
'  given  by  statute,  the  decision  of  the  court,  or  the  report  of  the 
referee,  must  specify  the  sum  awarded  as  single  damages,  and 
direct  judgment  for  the  increased  damages. 
See  i  llSi.  post. 

S  lOSl.  [Aib'd,  180ft.]  Deot»lo»  of  eonrt  or  refvort  of 
referee,  upon  trial  of  demurrer.  ... 

The  decision  of  the  court,  or  the  report  of  a  rereree,  Upon  the 
trial  of  a  demurrer,  or  upon  the  trial  of  the  i88u<?s  of  fact  or  lAwi 
where  a  nonsuit  is  granted,  must  direct  the  final  or  iuteriocntoir 
judgment  to  be  entered  thereupon,  and  in  «np  svch'Caselt  shall 
not  be  necessary  for  the  court  or  referee  to  maj^e  any  finding 
of  fact.  Where  it  directs  an  interlocutory  judgment,  wtth  leave 
to  the  party  in  fault  to  plead  anew  or  aujoud,  or  permitting  t^ 
action,  to  be  divide*!  into  two  or  more  actions,  and  no  other  isabs 
remains  to  he  disposed  of,  it  may  also  direct  the  final  juflguieBt 
to  be  entere<l  if  the  party  in  fault  fails  to  comply  with  any  of 
the  directions  given  or  terms  Imposed. 

SabettUftWd  Pxr  <}«.  PMc.,  t^tt  OT  S  86T7  Ii.  18SB.  tb.  «!•.        •       ' :   •  i 

I  1022.  [Am^d,  1806,  IOO8.3  Deelwioa  of  oovrt  99  rte#«M  of 
r«*fer«e  upon  trial  of  the  vrkole  flN»iie  at  faet. 

The  decision  of  the  court  or  l^e  report  Of  a  refevee  apMi  Ae 
trial  of  the  whole  issues  of  fact  must  state  separately  toe  ^gets 
found  and  the  conclusions  of  law,  and  direct  the  ju<igineul:  %o  be 
entered  thereon,  which  decision  so  filed  shall  form  part  of  the 
judgment  roll.  In  an  action  where  the  costs  are  in  th^  disnretioii 
of  the  court  the  decision  or  report  must  award  or  deny  eoirfs, 
and  If. it  awards  costs  it  must  designate  the  party  to  whom  the 
costs  fo  be  taxed  are  aT\'arded. 

L.   1S95,  fb.  046;  l^  1003,  ch.  85.     S^e  |  OO^J.  ,        "         '   '  ' 

i  1023.  [Added,  10O4.)  Parties  may  jre^alre  ^Piirt  ;  or 
referee  to  determine  partienlar  aneBtlon*.  >i    "       ' 

Before  the  cause  is  finally  suUinitted  to  the  court  Qtpik  teffem. 
;. or  within  such  time  «Lfterwardi3,  and  before  ]thi  decision,,  or 'Re- 
port is  rendered,  as  thb  court  or  referee  ailov^K^  the  attorney  for 
either  party  may  submit,  in  writing,  a  stawasent  pf  the  <a^ts, 
•  "Which  he  d«0ma  established  by*  the  ovidepoe^  ^d  of  the  — " — 

'""'""""'  •  TtOa  word  inserted  bj  error  In  cu«TOsaing. 
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vpon  qaestlons  of  law,  which  he.  deaires  the  court  or  the  referee 
to  make.  The  statement  most  be  in  the  form  of  distinct  propo- 
sitions of  law»  or  of  fact,  or  both,  separately  stated;  each  of 
which  most  be  numbered,  and  so  prepared*  with  respect  to  its 
lergth.  and  the  subject  and  phraseology  thereof,  that  the  court 
or  referee  may  couTeniently  pass  upon  it.  At  or  before  the  time, 
when  the  decision  or  report  is  rendered,  the  court  or  the  referee 
moat  note,  in  the  margin  of  the  statement,  the  manner  in  which 
each  proposition  has  been  disposed  of,  and  must  either  file,  or 
return  to  the  attorney,  the  statement  thus  noted;  but  an  omis« 
sion  so  to  do  does  not  aflte«t  the  yalidity  of  the  decision  or  report. 
An  exception  may  be  taken  to  a  refusal  of  the  court  or  referee  to 
find  any  request  thus  submitted. 
U  ItOi,  ell.  491.    In  effect  Sept.  1,  1804. 

i  1084.    [Am'd,  ltM>8.]    <|valfllle»tlons  of  m  referee. 

A  referee,  appointed  by  the  court,  must  be  free  from  all  just 
objection:  and  no  person  shall  be  so  appointed,  to  whom  all  the 
parties  object,  except  in  an  action  to  annul  a  marriage,  or  for  a 
^Torce,  or  a  separation.  A  judge  cannot  be  appointed  a  referee, 
\n  an  action  brought  in  a  court,  of  which  he  is  a  judgei  except  by 
)be  written  consent  of  the  parties;  and,  in  that  case,  be  cannot 
reeeire  any  compensation  as  referee.  No  person  shall  be  appointed 
a  commissioner  of  estimate  and  appraisement  in  condemnation  or 
streec  opening  proceedings  or  referee,  in  the  first  or  second 
judicial  districts,  in  an  action  or  special  proceeding,  who  holds  the 
position  of  clerk,  priyate  secretary,  secretary,  or  stenographer  to 
any  justice  or  judge  of  a  court  of  record,  or  to  any  board  of  jus- 
tices or  judges  of  such  a  court  in  any  department  where  such 
justice  or  judge  is  engaged  in  the  discharge  of  the  duties  of  his 
olBce. 
Co.  Proc..  part  of  |  278;  U  1905,  ch.  486.    In  effect  Sept.  1,  1905. 

i  1085.  Several  referees  may  be  appointed. 

Where  the  court  is  authorized  to  appomt  a  referee,  it  may.  In 
its  discretion,  appoint  either  one  or  three.  And  where  a  refer- 
ence is  made  by  consent  of  the  parties,  they  may  select  any  num- 
ber of  referees,  not  exceeding  fiye. 

SobatltBte  for  Co.  Proc,  part  of  |  273. 

i  1020.  Proceed  lairs  reiralated  Trhere  there  are  several 
referees. 

Where  the  reference  is  to  more  than  one  referee,  all  must  meet 
together,  and  hear  ail  the  allegations  and  proofs  of  the  parties; 
bat  a  majority  may  appoint  a  time  and  place  for  the  trial,  decide 
any  question  which  arises  upon  the  trial,  sign  a  report,  or  settle 
»  case.  IMther  of  them  may  administer  an  oath  to  a  witness; 
and  a  majority  of  those  present,  at  a  time  and  place  appointed 
for  the  trial,  may  adjourn  the  trial  to  a  future  day. 
fl  A.  fl.  SM,  i  46  (2  Bda.  89^.      9-. 
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Trial  JttrovSy  except  hi  New- York  and  Kingpi  countieff;  mode 
'  of  aelectin^  them,  and  of  procuring  th^ir  attendance. 

A.rtlcle,l.  QuaUUcat^on^  and  rxemptioiiB  of  trial  jucors. 

2.  Mode  of  Belectjlug,  dra\vliig,  and  procurlnx  the  attendance  of  trial 
Jurors,  IQ'  ordlliary  cases. 
'  3.  .M»d9  i>t  striking  and  rpnocaring  a  special  inry^  and  of  xvocttrlna  ■ 

forolgn  Jun%  . 
4.  renSKltles  fur'  non;iitt(niaaDce. 

ARTICIiB  FIRliT. 

Qualifications  and  exempiione  of.  trial  jurora. 

Sec.  1027.  Qualifications  of  trial  jnrors. 

1028.  Additional  provision   respecting  property   qualification. 
1029^  Certain  l^uUV:;  olOfV^^  4llMV*li0<^  «*«.-. 

J 030.  fereohfi  entitled^  to' claim  exeiuptlon  from  service. 
031.  Rvldeoce  of  exemption  In  ^eitaiu  cases. 


1032»  When  Juror  to  b«  discbarg«d  from  aerrlng. 

.  1033.  Whea  juror  to  be  excused  from  serving. 

10S4.  Applttatlon    of    this    article,    as    respecU    New-York    mq<1    Kiagi 
•  counties. 

triOXT^l034.  [Repealed  V   I*.   1500,   eh.   35.    See    Consoli- 
.  dated  Law^,  tit:  Judlcwiry  Law^  ij  oO^  503,  544,  54C-M8,  550, 
690,600,680,687.1  ^    , 


II    •   I  »     '    t*  lUi  a  '  '  » •    ►        •  «■ 
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Hode  of  selecting,  draxcingl  and  procuHng  the  attendance  of  trial 
jurors,  in  wdmtkr^'  cases. 

Sec  1035.  Certain  town  offlcen  ta  make  UsU  of  trtftl  Jiirora.* 

1038.  Names  of  jurora  to  be  Ukeu  (ntai  lM'seHI^la4^ot•roU. 
1037.  IhipUcate  jur  UMh  tio  ))e  made  auU  nied. 

I03S.  Coontj  clerk  to  make  And  deposit  baUutn. 

1039.  OooBty  clerk  to  dOHtroy  old  tatteta. 

1040.  JurcHra  so   returned    to  serre  for  tlitet*  years. 

1041.  Wanls   of   certain    cities    to    be    couKldered    towns.      Rule    In    other 

1042.  When  and  ft<JW  *maiy "Jdrt)rA,  ^of' courts*  fJf*  nyoW,*  to  be  dfawn. 
1«M3.  Notice  of  drawing.  J  >.  ti.  •  -j  .  ■  ♦  .-{ 
UH4.  Sherltf  and  c^tiaty  Jut^  >to  attend,  dm wJdk.  , . 

lOio.  Sheriff  or  county  ,iadfe,  not  api>carlng,  to  l)c,a»;«lB  notified,  etc, 
1049.  Certain  olBcc-rs  required' ^0  be"  pn^seiit  at  «lr«wliij;.  ' 

1017.   Mode  of  drawlnjT  >jror«r   mWute  of  draUhii;;   list  to  be  dcHverodI 
to  ahcrlir.        -     .  •     i  , 

1049.  SbetJlT  to  notify  I  Jwoi^i  and  m^kc  rtfrfiiru.  i 
1<»4».   AppUeaiitH  to  be  fumiHliKHJ  wltU  copies  of  Jury  lbti».' 

1050.  Namea   of  Juror«  who.  have  K^fted,    to  In-   ko^t   In   nparate  lK>r. 

1051.  Jurors   to  be   dratm   from   that   box,  Svhcn    flmt  Imix   id   exbauHtoif. 

1052.  A  third  jary   box   to  be  ^k«pi.   .  ..  . 

1053.  When    (dd   ballota   therein    to  ,be   dcstr^yod    and    n^w    ballutw    de- 

posited. ,,,  .y  .        r       ■       \ 

1054.  Jorora,  when  to  be  drawn  from  third  box.' 

1055.  AwUcation .  of  .cvitf l{i  proTi^^ons  to  U;Uil .  Jurprs.    .  •  ■,,  . 

1056.  JuKtlce    of    supremo    coiirf,    br   couiit]^   'J«^fe'«\    mrt/  order'  drawing 

of   additional    Jirors.  .i>m.,}j    *    » .  i,    .  ,<     ;* 

105T.  Procee<ltttg8   oiaai  aueli  (*rdecv 

1058.  t>r.«hat  Qaorts,  ami  by -w^ioip,  .adiUtlonal  ji^corji  nwiy  be  ordered. 

1059,  How   soet)  ^dditlouat  JKirors  .drawn  and  no  lined.  '  '   , 
10«0.   Power  of  County  Jjudg^.   ii«  to  attrttdafic«» -Vjf '  3wi«ors.            '       "  l«> 
1051,   Power*  of  deputy  county  clerk',' nnaei"  tliin  article.  •♦ 

1002.  Tbia  artlele  notMEippllcatile  t&  New  York 'ana  KJnga .  comities.  .  ,, 

if  1080-1040.  fRepeafed  V'  Tj.  1^\m:  t*;  sr>.  -■  SceTonsoli^ 
dated  Laws,  tit.  Jadidary  Law,  §§  500,  501,  505,  600,  50fcK)L2J 

I  1041.  [Repcatecf  >y 'V/ /i'OQ(X'  cis.  ,35  iimT 'Crf.'  Si-o^'^on- 
foIidaUHl  Law.M.  tit.  Juuu-iary  Law,  J  507.  "^co  at?o'Cod^  of 
CnmiusA  Procedure,.  8.. 22a J;.  ,^      ..  *      :/;,;  '.,.,  '  '  .      ' 

li  1042.10CM.  fKrpeaJcd  'by"  LV  1909,  Vh.'  :*">.  •  Soc  •  Oyrtsoll- 
dal*d  Laws,  tit,  Judlciars^  Law,  §§  20,  513-5Wt,  JJL'.S-,  53(>,  543, 
5i5.J  ..   -      •  >  .■..<•..•... 

I  loss.  [Am*d,  1900.7 '  At»|^lfbatk»«  o'i  t^f*ttait9i  pT«%'inUnm 
to  trial   jvror^. 

Tb<*  provisiojiK  of  titfo  'liye.<?|!  this  rliapter  jiiH)ly  to  rn^li'  pbh- 
■on  uotified  by  the  sheriff'  as  provided  by  swfiori'  liVe  htmdr^d 
and  tbirt]r-«eT€a  of  the  .jtfjf^lciajry  l,4<w..  .    ,         ', 

Amd  tv  L.  1009.  chkj  G.*)  anil  ^40,  |  M4..'  Mm  Partly  ro\x»aTod  fiy  1..'  inot). 
rh.   35.     See   ConNolidatea    IAwh     tif.    JtidI»^Iaiy    Law.    |    KM.    fkn?   niito'  53   bf 
of  Boarff  of  Htabitbpy  CmMDiiAaHoniaC  end  'of  code.  '  i  .  •  .      i 


If  106«.100ft  FR^^erfk'd.^br  L..  1900,  oh.  lUy.  ftoe  (V>rinoli- 
ilated  T^w«.  fit,  JudlHary  Iiaw,  11613,  527-rvl2,  5U5,  5;i$,.  Siii), 
542,  543,  545,  m5,  090«  680.}  ;        . 
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MM.'  rAm'd,  188D1]  Mottoit  t€tt  new  trial  upon  |«dire*il 
ate*  I  appeal  from  order  thereupon. 

e  judge^  presiding  at  a  trial  by  a  jury,  may,  in  his  disciction, 
"tain  a  motion,  made  upon  his  minutes,  at  the  same  term,  to 
iside  the  verdict  or  »  direetiot  dismissing  t^e  complaint  and 
t  a  new  trial  npon  exceptions;  or  becaiuse  the  verdict  is  for 
ssive'  or  insnfflcient  damages,  or  otherwise  contrary  to  tlie 
mce,  or  contrary  to  law.  If  an  appeal  is  taken  from  the  or^ 
made  upon  the  motion,  it  must  be  heard  upon  a  case  pre- 
i  and  settled  in  the  usual  manner. 
Proc.,  part  of  9  204,  am'd.    See  {  1003,  post. 

LOOO.  [Am'd,  1686.]  WKen  a»d  liow  «z<seption«,  taken 
a  a  $ury  tvlal^  heard  by  the  appellate  division. 

lOo  the  application  of  n  party  who  bus  taken  one  or  more 
ptions,  the  jndi^e,  presiding  at  a  trial  by  Junr,  may,  in  his 
ettoc,  at  any  time  during  the  same  terniT'm'rect  an  order 
5  entered,  that  the  exceptions  so  taken  be  heard,  in  the  first 
nee,  by    the   appellate   division  of   the  supreme   court;   and 

judgment  be  suspejided,  in  the  mean  time.  At  any  time 
•e  the  hearing  of  the  exceptions,  the  ordot*  may  be  revoked 
edified,  upon  notice,  in  court  or  out  of  court^  by  the  judge 

made  it;  or  it  may  be  set  aside  for  irregularity,  by  the 
:,  at  any  term  thereof.  Unless  it  is  so  revoked  or  set  aside, 
»ceptiona  must  be  heard  upon  a  motion  for  a  new  trial, 
h  must  be  decided  by  the  appellate  division.  The  motion  la 
ted  to  have  been  made,  when  the  order  was  granted;  and 
r  party  may  notice  it  for  hearing  at  a  term  of  the  appellate 
ion,  npon  the  exceptions. 
89S,  ch.  94e. 

001.  [Am'd,  1605.)  Motion  for  new  trial  hy  the  appel- 
diTlalon,  ifvhen  trial  yvMtm  by  court  or  referee. 

xere  the  decision  or  report,   rendered  upon  the  trial  of  an 

of  fact  by  the  court,  without  a  jury,   or  by  a  referee, 

ts   an  interlocutory  judgment   to   be   entered;   and    further 

(edings  must  be  taken,  before  the  court,  or  a  judge  thereof, 

referee,  before  a  final  judgment  can  be  entered,  a  motion 
,  new  trial,  upon  one  or  more  exceptions,  may  be  mjide  at 
m  of  the  appellate  division  of  the  supreme  court,  after  the 
'  of  the  interlocutory  judgment,  and  before  the  commence- 

of  the  hearing  directed  therein.  The  time  within  which 
•arty  must  except,  for  that  purpose,  to  a  ruling  of  law,  made, 

such  a  trial,  by  the  judge  or  the  referee,  after  the  close  of 
eetimony,  is  ten  days  after  service  of  a  copy  of  the  decision 
port,  and  notice  of  the  entry  of  the  interlocutory  judgment 
upon. 

B95,  ch.  046. 

OOB.  l¥hen  notion  for  new  trial  to  be  made  at  ape* 
term.     Rontrictlona  thereupon. 

a  case,  not  specified  in  the  last  three  sections,  a  motion  for 
V  trial  must,  in  the  first  instance,  be  heard  and  decided  at 
pecial  term.  But  where  it  is  founded  upon  an  allegation  of 
,  in  a  finding  of  fact,  or  ruling  upon  the  law,  made  by  the 
I  upon  the  trial,  it  cannot  be  made  unless  notice  therefor 
iven  before  the  expiration  of  the  time  within  which  an 
il  can  be  taken  from  the  judgment,  and  it  cannot  be  heard 
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at  a  special  term  held  by,  another  judge!  unless  the  judge,  who 
presided  at  the  trial,  is  dead,  or  his  term  of  office  has  expired, 
or  he  is  disqualified  for  any  reason,  or  he  specially  directs  the 
motion  to  be  heard  before  another  judge.  And  a  trial  by  a 
referee  cannot  be  reviewed,  by  a  motion  for  a  new  trial,  founded 
upon  such  an  allesation,  exx^ept  m  a-  ca^e  .speoified  in  the  last 
section.  »' 

i  1003.  f  Am'd,  1S95.]  Application  ot  tblii  article  to  trUlu 
of  •peetlle  qaeatiomi  by  iary)  »pecl«l  provivi^Qna  »pplic|i- 
ble  tliereto. 

The  provisions  of  this  article,  relating  to  the  proceedings  to 
review  a  trial  by  a  jury,  are  applicable  to  the  trial,  by  a  jury, 
of  one  or  more  speeinc  questions  of  fact,  arising  upon  the  Issues, 
in  an  action  triable  by  the  court.  But,  except  in  a  case  specified 
in  section  970  of  this  act,  a  new  trial  may  be  granted,  as  to  some 
of  the  qnestions  so  tried,  and  refused  as  to  the  others;  and  an 
error,  in  the  admission  or  exclusion  of  evidence,  or  in  any  other 
ruling  or  direction  of  the  judge,  upon  the  trial,  may,  in  the  dis- 
cretion of  the  court  which  reviews  it,  be  disregarded,  if  that 
court  is  of  opinion,  that  substantial  justice  does  not  require  that 
a  new  trial  should  be  granted.  Where  the  judge,  who  presided 
at  the  trial,  neither  entertains  a  motion  for  a  new  trial,  nor 
directs  exceptions,  taken  at  the  trial,  to  be  heard  at  a  term  of 
the  appellate  division  of  the  supreme  court,  a  motion  for  a  new 
trial  can  be  mad.e  only  at  the  term,  where  the  motion  for  final 
judgment  is  made,  or  the  remaining  issues  of  fact  are  tried,  as 
the  case  requires. 

L.  1890,  ch.  046.    Seo  Ante,  §  000. 

I  1004.  Motion  for  new  liearlngr»  after  trial  of  apeciflc 
Qnentlona  by  a  referee. 

In  an  action  triable  by  the  court,  where  a  reference  has  been 
made,  to  report  upon  one  or  more  specific  questions  of  fact, 
involved  in  the  issue,  a  motion  for  a  new  hearing  may  be  made 
at  a  special  term,  at  any  time  before  the  hearing  of  a  motion 
for  final  judgment,  or  the  trial  of  the  remaining  issues  of  fact. 
The  motion  must  be  made  upon  aflfidavits,  unless  the  court,  or 
a  judge  thereof,  directs  a  case  to  be  prepared  and  settled. 

W1006.  Ffnal  jnciffntenty  etc.,  not  vtayed,  by  ntotion   for 
e-w  trial.     Motion  may  be  beard  afterwards. 

The  entry  of  final  judgment,  and  the  subsequent  proceedings 
to  collect  or  otherwise  enforce  it,  are  not  stayed  by  an  exception, 
the  preparation  or  settlement  of  a  case,  or  a  motion  for  a  new 
trial,  unless  an  order  for  such  a  stay  is  procured  and  served; 
and  the  entry,  collection,  or  other  enforcement  of  a  judgment 
does  not  prejudice  a  subsequent  motion  for  a  new  trial.  Where 
a  new  trial  la  granted,  the  court  may  direct  and  enforce  restitu- 
tion, as  where  a  judgment  is  reversed  upon  appeal. 

L.   1832.  cb.  128,   §  1  (4  Edm.  520),  am'd. 

I  1006.  mrben  exception  not  to  prejudice  motion  for  ne'W 
trial. 

The  taking  of  an  exception,  upon  a  trial  by  a  jury,  or  the  state- 
ment thereof  in  a  case,  as  prescribed  in  this  article,  does  not 
prejudice  a  motion  for  a  new  trial,  on  the  ground  that  the  ver- 
dict was  contrary  to  evidence;  but  such  a  motion  may  be  made. 


g  1071  STRUCK  JURY.  c.  10,  t.  8.  a.  3 

leaat  twenty  days  before  the  first  day  of  the  term,  at  which  the 
foreign  jury  is  required  to  attend. 
2  B.  8.  410.  f  10  (2  Edm.  427). 

S  14>71.    Mode  of  obtainlns  a  foreivn  Snry^ 

The  clerk,  or,  in  the  county  of  Kings,  the  commissioner,  tu 
whom  the  notice  is  given,  must  draw  the  names  of  twenty-four 
persons,  in  the  same  manner,  and  in  presence  of  the  same  officers, 
as  prescribed  by  law,  with  respect  to  ordinary  trial  jurorft;  except 
that  notice  of  the  drawing  need  not  be  published.  A  certified 
list  of  the  names  drawn  must  be  deliyered  to  the  sheriff,  who 
must  notify  each  person  drawn,  and  make  a  return,  aa  in  an 
ordinary  case. 
Id..  I  11.  ' 
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c  10,  t.  a.  a.  4  DELINQUENT  JURORS.  H  1072-78 

ARTICLB   FOURTH. 

PenaUiea  for  n(m<iUend(mo9, 

■•e.  14^2.  FiM  to  be  impoted  for  noo-attendaoce. 

10T8.  Order  to  show  cause,  when  Juror  was  not  personalljr  notllled. 

1074.  Id.;  If  default  was  at  trial  term. 

1076.  Duty  of  clerk  and  iheriff. 

1076.  Proceedlnc*  upon  letum  of  «dcfa  order. 

1077.  WbeQ  proceedlnga  to  cease. 

1078.  TMa  article  not  applicable  to  New-Tork  and  Kings  countlea. 

11  10TS.1078.  TRepealeii   by    L.    190»,    ch.    35.     See   Consoli 
dated  Laws,  tit.  Judiciary  Law,  §S  551-558,  590,  G80.] 


§9  1079-1113  JURORS  IX  XEW  YORK.  o.  10,  t.  4,  a.  1 

TITLE  ly. 

Trial  jurors  in  New- York  and  Kings  counties;  mode  of  se- 
lecting them,  and  of  procuring  their  attendance. 

Article  1.  ProTlflloDi  relatlog  to  trial  jnron  In  the  city  and  county  of  New- 
York. 
2.  ProvlBlons  relating  to  trial  Jurors  in  the  county  of  Kings. 

ARTICLE   FIRST. 

Provisions  reMing  to  trial  jurors  in  the  dty  and  cottniy  of  New- 
York. 

Sec.  1079.  Qaallflcatloofl  of  trial  jurors. 
1060.  Who   deemed  a  resident. 

1081.  Persons  exempt  from  service. 

1082.  Evidence  of  right  to  exemption  in  certain  cases. 

1088.  Mllttaiy   oifioeis   lequlied    to   certlty   to  commissioner  persons  per- 
forming  full  military   duty. 
1064.  Jury  year;  length  of  jniy  service  required  and  allowed. 
1066.  When  court  may  temporarily  excuse  juior  from  attendance. 
1068.  In  other  cases.  Juror  to  be  excused  only  on  showing  certain  facta. 

1087.  Juror  applying  to  court  to  be  excused  must  produce  notice,  etc. 

1088.  Service  In  a  court  not  of  record;  when  an  excuse. 

1088.  Clerk  of  court  to  certify  to  commissioner  as  to  atteodanoe.  excuaca. 

fines,  etc.,   of  Jurors. 
1000.  C^ommlssloner  of  Juios  to  select  trial  Jurors:  his  general  powers. 

1091.  Ck>mmissloner    may   appoint   assistants,   etc.;    who  may    administer 

oaths. 

1092.  All  public  offlcets  required  to  aid  the  commlasloner. 

1093.  Expeufes   of   commissioner's  office;    how   paid. 

1094.  IJst  of  jurors  to  be  prepared,   etc.;   commissioner  to  decide  as   to 

exemptions. 

1095.  Persons  may  be  requl  ed  to  testify  as  to  Juror's  liability  to  serre. 

Penalty  for  disobe<Ilenco. 
1090.  Commissioner  to  return  lists  to  county  clerk;  correction  of  lists. 

1097.  Old    ballots   to    be    Jestroycd    and    new   ballots   deposited;    soppte* 

mental  Hats;   new  ballots  therefor. 

1098.  Number  of  Jurors  to  be  drawn  for  each  term  of  court  of  record. 
1009.  When  Jurors  to  be  drawn;   what  otHcers  to  attend  Jury. 

1100.  Notice  of  drawing. 

1101.  Proceedings  if  officers  do  not  appear. 

1102.  When  Jury  to  be  drawn  on  adjourned  day. 

1108.  Mode  of  drawing;  minute;  lists. 

1104.  Id.;  where  term  consists  of  two  or  more  parts. 
IIOR.  Commlasloner  may  issue  notice  to  Jurors  drawn. 

1106.  Bheriir  to  notify  Jurors  and  make  return. 

1107.  aerk  of  court  to  certify  as  to  mode  of  servlee. 
1106.  Court  may  order  new  panel  to  be  drawn  during  term. 

1109.  Court  of  record   to  fine  Juror   for  non-attendance;   power  to  remit 

fine. 

1110.  Juror  may  also  be  arrested  and  compelled  to  aerve. 

1111.  Jurora    for    district    courts:    how    selected:    punishment    for    noo- 

attendance;   clerk's  duty:  penalty  for  neglect. 

1112.  Sheriff's  Jury:   how   selected,    etc. 
1118.  Remitting  and  enforcing  Jury  fines. 
1114-1116.  [Repealed.] 

1117.  Uncollected  finea,  enforcement  of. 

1118.  Commissioner  to  receive  fines:   sccounts  of. 

1119.  Corporation  counsel  to  prosecute,   etc. 

1120.  Penalty,  for  phvslcian  giving  false  certificate. 

1121.  Persons  required  to  ftirnlsh  Informstlon:  penalty  for  refuaal,  tte. 

1122.  Punishment  for  bribery  of  off**er.  etc.,  by  Juror  drawn. 
1128.  Id.;    for   officer   accepting   brit>es.   etc. 

1124.  Id.:  for  conc(»sling  offer  to  take  bribe,  etc. 
1126.  FalM  swearing;  when  perjury. 

II  1070-1113.  f  Repealed  by  L.  1909.  oh.  35.  See  Consolidated 
Laws.  tit.  Judiciary  Law,  §§  549,  591-595,  597-599.  GOl-650. 
Section  1093  is  omitted  because  superseded  by  L.  1901,  ch.  602. 
I  1.  Section  1111  is  omitted  liecause  covered  by  Municipal 
Court  Act  (L.  1902,  cb.  580.  §  233).] 


c.  10.  t.  4,  a.  1        ,  JURORS  IX  NEW  YORK.  §§  1 1 14-26 

I  "14.  [Repealed,  ch.  343,  L.  1889.] 
I  1115.  [Repealed,  ch.  343,  L.  1889.] 
I  lli«.  [Repealed,  ch.  343,  L.  1889.] 

A  l^A^V^'^^^^'  IRtJ>«?l^'3    by    I^.   1009,    ch.   35.    See    Consofi- 
dated  Laws,  tit.  JndiciAry  Law,   §§  66<i-t567.]  ^>"«»"" 

§    1232?"  ^^''*'^*^'^    ^^    ^^    ^^^*    ^^-    ^'    See    Penal    Law, 

tLW:  f^5P^.«'^^    by    L.    1909,    ch.    35.     See    Consolidated 
Laws,  tit.  Judiciary  Law,  §  596.] 
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f  I  1120-11C2        JURORS  IN  KINQS  COUNITT.        c  10,  t.  4,  a.  2 
ARTICI4E3  SBCOHD. 

Pr<nri9ion8  relating  to  trial  jfir(Mr9  in^the  county  of  Kingu. 

B*o.  n26,  Qliahn^ftlKwunt  Irtftl  Junora.  :i 

""'"  tlS7.  rtnons  BXempt  from  fttif  tIcp.  *x. 

ll».  Er|. 1uiitei.hr  rig  hi  to  fMtupUon  In  trertJilE  •Me*.    ■  ^ 

1129.  Leniiihof  Jsiry  ac'fviLM' r*»(|ulre*^t.    NoUee  OjUTOT  to  attend. 

1130.  Wbf  11 1' lur no  wjMjuse  Juror  frum  iM^fTloe.  '  j      ji  ^ 
1181.  Okrl:  ^  ^f  t'tmrt  wi  eertt^y  to  comnil*hloiier,  4ft  t<y  ftttendauoo,  excOieft.  flnaa. 

tnc  -if  jurorB. 
1138.  Ctihipn  trt^kifier  of  Jurors  t<i  pelert  tri  !vl  lurors ;  his  general  powerg. 
lias.  W  3  Jf^i  rtH:<fivtTf*ii»ftDil  nui'iffuf  bi-'tji-fltoroounCy.  , 

ira*.  Bttpenlfloi-B  iJ*  pfoviiiffcfr  lain  exu^Ms^eu,  ete.  .  ^^ 

1135.  AM(?it*3rfl  to  r^-iurii  pvr^uuN  llaUl■^  imid  ooaoBuailoner  tiOMlect  Jarora. 
4198.  Wh»*a  (.H>mmifl9.u>in?r  i^jpubltfli  lh.'[|.'u.  an<l  receive  evidence  of  exemption. 
1137.  Cciumi«*iuner  to  pr^p^ri!  1**'.  ^^'^  '1'*  tranacrtot.  , 

•    '    1138.  8fltriiH*mk»tit*J  iSstii  niAjr  be  Hfterwdrdnmaie.  ' 
1199.  Ball 'I*  to  lie  pTT'pBTetl,  ai3t1  iJi'iMislu-d  Ln  box. 

1140.  Wiiftt  offlt^rn  lo  ati*<tid  d^»w^fl|r  j  iicwr  many  jurors  to  be  drawn. 

1141.  Prr^cou  JJucfl  pruiliTiMmr^  to  drawlngr. 
1148.  Dravrlti^  ;  DOW  ciJuducted. 

1143.  Ortrfiettt*"  to  h>!»  madr.  and  T'otpp  ni'^aled  t-n. 

1144.  Bab«'ini**nt  iIrin*itiH*  ;  how  tionfiuctwU 

1145.  PrtK.'**f-dlimin  ivh<?a  tirBtbo3tt'ihiikiRt«], 

1148.  OtHniHlwHicm^f  tf^  trknififiJi  panel  lo  Nherlfl  '■  eberlff  to  notlrr  Jurors. 

1147.  Day-  for  wbioh  thf  jiin^r;*  art'  u>  b*.'  noilfled.      Excusing  Jurors,  and 

ch^ntrtikK  days  of  XhnU  ftttviuHimo 

1148.  Blic^rlff  t"  riml[<>  rfHini  of  Jiirnrri  nuUfled. 

1148.  Court  miiv  ut  jiny  tLiue  onjer  a  tn'-^  panel     Bow  drawn. 
1180.  Jurors  iuofi ft QioflptH  lull  pruK-'t^e*! lisp*. 

1151.  Cornp-^-iwaLlco  to  JinlKfA,  <'ic.,  for  hf^rvloes  under  this  article. 
1183.  0('uri  4if  rL'our.J  to  fl[H'  Juror  for  nou  atteitdance. 
1158.  Jiirxpr  mar  aLsol^jf  ■rrosfitod^  and  coiu|ielle<^  (o  serve. 

1154.  (>>nirT]t94roacr  to  itotLfy  Jurora  flb*^  to  appear;  board  for  remission  and 
^^nforoemvtit  of  nne*.  ^       ^        «  ,^  *  ^ 

1136.  O  jn^3ji  bwloner  td  flol  Jeet  Rnpa,  and  to  make  return  of  unpaid  fines ;  precept 

tJUPf*    Upittl.  ...  .  M  ^ 

1158.  PInrw),    hot  coJl^'twl  under  prve^pt,  'o  be  docketed   and  enforced  aa 

Wnil.(menr«. 
hL'ij  lien  dl*ch*fi|e<I.  ,  .«.<•*, 

1158.  OvinmltdJotiff  1  #«<*.,  oorniptlj  oni!  ( itng  name,  is  guilty  of  felony. 
1189.  (Xiuimls^JoDpr'BothtHr  wllfyl  (ii'ijl^u  a  misdemeanor. 

1180.  Qhlim  fAiii'  li^roniiatlon.  or  ^uLpr^-^nc  notice,  a  misdemeanor. 

1181.  Pt  nalty  for  plijftk-laa  tflvlnij  fali^cxiertlflcate. 
1168.  OHnihiiuioner  to  repflTt  aua  pn;y  over  money. 

If  1120-115T.  [Repealed  bv  L.  1909,  oh.  8.1.  See  Consolidated 
Laws.  tit.  Judiciary  Law,  §§  20,  081-458.^  68Ci-73«.  Section  1134 
is  omitted  becau.se  superseded  by  L.  1902,  ch.  5<>4,  If  i\.\ 

H  1158-1101.  [Repealed  by  L.  1909,  ch.  aS.  See  Penal  Law, 
§§  1232,  1234,  123G,] 

I  1102.  [Repealed  by  L.  1909.  ch.  35.  See  Consolidated 
Laws,  tit.  Judiciary  Law,  ||  «i84,  «>85.J 
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«.  10.t.5,a.  1        FOHMATIOX   OF   THE  JURY.  §§  1163-e5 

TITLE  V. 

Trial  by  jury. 

^Lxtlde  1.  FormatUvQ  of  the  Jury. 
2.  Tbe  ?ei\llct. 

autici^k  first. 

Formation  of  tJiejury. 

flee.  1163.  Clerk  to  prepare  ballota  of  Jurors  for  trlaL 

1164.  Clerk    to    draw   ballots. 

1165.  Mode  of  drawing  ballots. 

1166.  PersoDB  drawn,  etc..  to  form  the  inrj. 

1167.  BallotB  drawn,   when  to  be  deposited  In  a  seoond  box. 

1168.  Id.;  when  to  be  returned  to  tbe  Orst  box. 

1168.  Ballots  of  abaeoteea,  etc.,  to  be  returned  to  flrat  box. 

1170.  New  juiT  may  be  drawn  while  first  is  empanelled. 

1171.  When  taleamen  to  be  procured,  or  Jurors  drawn  from  third  bos 

1172.  When  talesmen  to  be  procured. 

1173.  If  sberlff  is  a  party,  couit  may  appoint  a  person  to  act  for  him. 

1174.  Duty  of  sheriff  and  of  talesmen. 

1175.  Jury  competent,   although  containing  only  part  or  none  of  original 

panel. 

1176.  Peremptory  challenges  in  a  civil  action. 

1177.  No  challenge  allowed   because  officer  drawing  la  a  party,   ete. 

1178.  No  challenge  allowed  because  officer  notifying  la  a  par^,  ete. 

1179.  Challenges  in  penal  actions. 

1180.  Challenges  how  tried.    Exceptions  to  and  review  of  tbe  determina- 

tion of  tbe  court,  in  refeience  thereto. 

1  1103.   Cleric  to  prepare  bnllota   of  Jurors  for  triat. 

At  the  opening  of  a  term  of  a  court  of  record  at  which  issues 
of  fact  are  to  be  tried  by  jury,  the  clerk  must  cause  ballots,  uni- 
foim,  as  nearly  as  may  lie,  in  appearance,  to  be  prepared,  by 
writing  the  name  of  each  person,  returned  to  the  term  as  a  trial 
jnror,  with  his  proper  additions,  on  a  separate  piece  of  paper. 
He  must  roll  up  or  fold  each  ballot,  in  the  same  manner,  ns 
nearly  as  may  be,  so  as  to-  resemble  the  others,  and  so  that  the 
name  is  not  visible.  The  ballots  must  be  deposited  In  a  sufficient 
box.  from  which  they  must  be  drawn,  as  prescribed  in  this 
article. 

2  R.  S.  420.   §  69  (2  Edm.  438). 

S  11G4.  Cleric    to    dmw    ballots. 

When  an  issue  of  fact,  to  be  tried  by  a  jury,  is  brought  to 
trial,  the  clerk,   under  the  direction  of  the  court,  must  openly 
draw,  ont  of  the  box,  as  many  of  the  ballots,  one  after  another, 
as  are  sufficient  to  form  a  jury, 
fd..  9  60^ 

f  lies.  Mode  of  drawing  ballots. 

Before  the  first  ballot  is  drawn,  the  box  must  be  closed  anil 
well  shaken,  so  as  thoroughly  to  mix  the  ballots;  and  the  clerk 
mnst  draw  each  ballot,  without  seeing  the  name  written  on  any 
of  them,  through  an  aperture,  made  in  the  lid  of  the  box,  large 
enough  only  to  admi^  his  hand  conveniently. 
Id..  I  M. 

IB  a«3 


§§1166-71  FORMATION  OP  c.  10,t.5,a.l 

1  1160.  [AnftNl,  1883.J  Per»on«  dra^wit,  etc.,  to  form  ttk9 
Inry. 

The  first  twelve  i^ersoiis  wlio  appenr,  as  their  Dames  are  drawn 
and  called,  and  are  approved  as  indift'erent  between  the  parties, 
and  uot  dischargMl  or  excused,  must  be  sworn,  and  constitute 
the  jury  to  try  the  issue.  Persons  shall  be  disqualified  from  sit- 
ting as  jurors  if  related  by  consanguinity  or  affinity  to  a  purtj 
to  the  issue  in  the  same  cases  in  which  judges  are  disqualified. 
The  party  related  to  the  juror  must  raise  tne  objection  before 
the  case  is  opened;  but  any  other  party  to  the  issue  may  raiae 
the  objection  within  six  months  from  the  date  of  verdict. 

2  R.  S.  420,  S  61;  L.  1883.  cb.  234. 

§  1167.  Ballota  drawn,  trhen  to  be  deponlted  In  a  veeond 
box. 

The  ballots,  containing  the  names  of  the  jurors  so  sworn,  must 
be  then  deposited  in  another  box,  and  there  Ji^ept,  apart  from  the 
other  ballots,  until  that  jury  is  discharged. 

Id.,  9  62. 

§  1108.  Id.)  trhen  to  be  returned   to  the   llrst  box. 

After  that  jury  is  discharged,  the  ballots  containing  their 
names  must  be  again  rolled  up  or  folded,  as  prescribed  in  section 
1163  of  this  act,  and  returned  to  the  box  from  which  they  were 
first  taken;  and  the  same  course  must  be  pursued,  as  often  as  an 
issue  is  brought  to  trial  by  a  jury. 
Id.,  §  68. 

I  1160.  Ballot*  of  ab«entee«,  etc.,  to  be  returned  to  llr»t 
box. 

The  ballot,  containing  the  name  of  a  juror,  who  is  absent,  when 
his  name  is  drawn  or  called,  or  is  set  aside,  or  excused  from 
serving  on  that  trial,  must  be  again  rolled  up  or  folded,  in  the 
same  manner  as  before,  and  returned  to  the  box,  containing  the 
undrawn  ballots,  as  soon  as  the  jury  is  sworn. 
Id.,  I  67. 

i  1170.  New  Jury  may  be  draiivn  while  flr»t  Is  empanel- 
led. 

If  an  issue  is  brought  to  trial  by  a  jury,  while  a  jury  is  em- 
panelled in  another  cause,  at  the  same  term,  and  not  then  dis- 
charged, the  court  may  order  a  jury,  for  the  trial  of  that  issue,  to 
be  drawn,  out  of  the  box  containing  the  ballots  then  undrawn: 
but,  in  any  other  case,  the  ballots,  containing  the  names  of  all 
the  trial  jurors,  returned  at,  and  attending  the  term,  must  be 
placed  together  in  the  same  box,  before  a  jury  is  drawn  there- 
from. 

Id..  I  64. 

§  1171.  rAm«d.  1A79,  1000.]  When  talesmen  to  be  pro- 
cared,  or  Jurors  drawn   from  third   box. 

If  a  sufllcient  number  of  jnrors,  duly  drawn  and  notified,  do  not 
attend,  or  cannot  l)e  obtained  to  form  a  trial  jury,  the  court 
may,  in  any  county  except  Wostcliester,  dirtn-t  the  sheriff  to  re» 
quire  the  attondanct-  of  such  a  number  of  talesmen,  from  the 
byHtunders,  or  from  the  county  at  large,  qualified  to  serve  as 
trial  jurors,  as  it  deems  sufficient  for  the  punw*"*"-  In  West* 
Chester  county,  the  court  must  direct  the  sheriff  to  draw  a  snffl- 
cient  number  of  ballots  from  the  first  box,  specified  in  RCK^Iion 
five  hundred  and  eight  of  the  judiciary  law;  If  there  is  not  a 
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sufficient  number  of  ballots  remaininf^  therein,  to  draw  thi'  resi- 
due from  the  second  box,  specified  in  section  five  hundred  and 
twouty-thr«»e  of  tlie  judiciary  law.  In  any  other  roinity,  except 
New  York  and  Kinirs,  it  may,  in  its  discretion,  iusteud  of  dirtn  t- 
iu^  him  to  require  talesmen  to  attend,  direct  him  to  draw  a  snili- 
cient  number  of  ballots  from  the  third  box,  specified  in  secliou 
five  hundred  and  twenty-fuur  of  the  judiciary  law.  In  either  case, 
the  sheriff  must  notify  the  persons  thus  drawn  to  attend  forth- 
with, or  upon  a  day  fixed  by  the  court.  If,  for  any  reason,  a 
sufficient  number  of  jurors  to  try  the  issue  is  not  obtained,  from 
the  persons  notified,  under  an  order  made  as  prescribed  in  this 
section,  the  court  may  make  another  order,  or  successive  orders, 
until  a  sufficient  number  is  obtained;  and  in  making  each  order, 
the  court  may  exercise  the  same  discretion,  as  in  makiu^  the 
first  order. 

2  R.  S.  520.  I  54.  am'd.  Am'tl  by  L.  1900,  oh.  65,  |  3.  See  note  54 
of  uotes  of  Board  of  Statutory  ConHolidatioii  at  end  of  code. 

§   1172.  IVhen    taleiiineii     to    be    procured. 

Id  any  county,  except  New- York,  Kings,  or  Westchester,  the 
court  may  also  direct  the  sheriff  to  require  the  attendance  of  such 
a  number  of  qualified  talesmen,  for  the  trial  of  an  issue  of  fact, 
as  it  deems  sufficient,  where,  by  reason  of  one  or  more  juries 
I>eing  empanelled,  or  for  any  other  reason,  no  ballot  remains  un- 
drawn; or  where,  in  consequence  of  jurors  being  set  aside,  a 
juror  cannot  l)e  obtained,  for  the  trial  of  that  issue,  from  the 
list  of  those  returned. 

Part  of  id.,   I  65. 

i  1173.  If  iiherlir  Is  a  party,  court  may  appoint  a 
peraon   to   act   for   hlni. 

If,  in  a  case  specified  in  the  last  two  sections,  the  sheriff  is  a 
party  to  the  issue,  the  court  must  appoint  a  disinterested  person, 
to  act  in  place  of  the  sheriff.  For  that  pun)ose.  the  persou  so 
appointed  possesses  all  the  powers,  and  is  subject  to  all  the 
duties  and  liabilities  of  the  sheriff,  with  respect  to  tli;'  matters 
specified  in  those  sections. 

Part   or  Bame  section,   am'd. 

i    1174.    I  Am'd,  194m.  1      Duty  of  Nherlff  and   of  taleNmeu. 

The  sheriff,  or  person  appointed  by  the  court,  must  notify  the 
requisite  number  of  persons  to  attend,  and  make  return  thei-eof, 
as  prescribed  in  section  five  hundred  and  thirty-six  of  the  ju- 
diciary law;  except  that  each  person  must  be  required  to  attend 
forthwith.  Each  person  so  n«)tified  must  attend  forthwith,  and, 
unless  excn.sed  by  the  court  or  set  aside,  must  serve  as  a  jur<»r 
ui>on  the  trial.  For  a  neglect  or  refusal  so  to  do,  he  may  be 
fined,  in  the  same  manner  as  a  trial  juror,  regularly  drawn  and 
notifi<*d,.  as  prescribed  in  the  judiciary  law;  and  he  is  subject  to 
the  same  exceptions  and  challenges,  as  any  other  trial  juror. 

Id.,  f  55.  Am'd  by  L.  1900,  <-h.  05.  I  3.  Set-  note  5.'.  of  uoteM  of  Board 
of   Statntury   Couinondation   at   cud   of   code. 

B  1175.  [Am'd,  1K77.}  Jury  competent,  altbonsrli  eon- 
talnlnir  only   part   or   none   of  orlfrlnal   panel. 

It  is  not  a  valid  objection   to  a  jury,   procured  as  proscribed 
in  the  last  four  sections,  that  it  contains  uone  of  the  jurors  orig- 
inally   returned    to   the   term,   or   is   only    nartiaJly   composed    ^t 
such  jurors. 
Remainder  of  id.,   i  05,  extended. 
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1  1170.  [Am*<1,  1804.1  Peremptory'  challenireii  In  a  elvll 
action. 

Upon  the  trial  of  an  issue  of  fact,  joined  in  a  civil  action  in  a  court 
of  record,  each  party  njay  peremptorily  challenge  not  more  than  six 
and  in  a  court  not  of  re<'or(J  each  party  may  peremptorily  challenge 
not  more  than  three  of  the  persons  drawn  as  juror«  for  the  trial. 

Lu  1884,  cb.  434. 

8  1177.  No  chnlleniire  allowed  becamio  officer  drai\*inflr 
iH  n  party,  «*tc*. 

It  i»  not  a  good  cause  of  challenge,  to  the  panel  or  array  of 
trial  jurors,  in  an  action  in  a  court  of  record,  that  the  ottie«»r 
who  drew  them  is  a  party  to,  or  interested  in  the  action,  or  coun- 
sel j[)r  attorney  for,  or  related  to,  a  party 

2  R.   S.  420.   i  5«   (2  Ediii.   437). 

I  117K.  No  cliallenire  allo^ved  becaune  officer  notlfyinff 
In  u.  part 3',  eff. 

It  is  not  a  g<M)d  cause  of  challenge  to  the  panel  or  arras*  of  trial 
jurors,  in  an  action  in  a  court  of  record,  that  they  were  notiticd 
to  attend  by  an  officer,  who  is  a  party  to,  or  interested  in,  tlie 
action,  or  related  to  a  party;  unless  it  is  alleged  in  the  challenge, 
and  is  established,  that  one  or  more  of  the  jurors  drawn  were 
not  notified,  and  that  the  omission  was  intentional. 

Id.,  I  r,7. 

i  1170.  [Ani*«l,   104):t.]     Challennrefi  in  penal  actions. 

In  an  action,  in  a  court  of  record,  or  not  of  record,  wherein  a 
city,  town  or  county  is  a  party,  it  is  not  a  good  cause  of  <'hal- 
lenge  to  a  trial  juror,  or  to  an  olflcer  who  notified  the  trial 
jurors,  that  the  juror  or  the  officer  is  a  resident  of,  or  liable  to  pay 
taxes,  in  the  city,  town  or  county,  whi<*h  is  a  party  to  such  action. 

M..  S  rtS.  .s*'o.  also,  2  11.  S.  O.-.l,  |  2  (2  VAiu.  .'mD;  L.  19l«,  cb.  2SM.  In 
olT.ft  Hovi.   1.    li>03. 

f  1180.  rAm*d,  1S77,  1001,  1011.1  rhallenffen  liow  tried. 
FSxceptlonM  to  nnil  review  of  tlie  determination  of  tiie 
court.    In    reference    thereto. 

An  objecti<m  to  the  qualifications  of  a  juror  is  available  only 
upon  a  <'halletige.  A  challenge  of  a  juror,  or  a  challenge  to  th? 
panel  or  array  of  jurors,  must  be  triod  and  determined  by  the 
court  only.  Kither  party  may  except  to  the  determination,  and 
if  nuiy  be  revi«*w«'d,  upon  a  question  of  fact,  or  a  (luestitin  of  law, 
or  both,  as  where  an  issiie  of  fact  presented  by  the  plcndings  is 
tried  by  the  <'ourt;  except  that  where  on«»  or  more  exceptions  are 
t;iken  to  the  rulings  of  the  court,  made  after  the  jury  is  em- 
panelled, an  exreption  to  the  <b'termi nation  of  a  <'hallenge  must 
lie  hcanl  at  the  same  time:  and  the  case  must  contain  the  mattent 
n<'cess:iry  to  pres«»nt  if,  upon  the  facts,  or  the  law.  or  both.  The 
fact  that  a  juror  is  in  the  employ  of  a  party  to  the  action:  or.  if 
a  party  to  the  action  is  a  corporation,  that  he  is  an  employee 
thereof  or  a  shareholder  or  a  sttx'kholder  tlierein;  or  in  actions 
for  ilamages  for  injuries  to  prrsrm  or  property,  that  he  is  a 
shareholder,  stockholder,  director,  officer  or  emplo;ree,  or  in  any 
manner  interested,  in  any  insurance  company  issuing  policies  for 
protection  against  lial>ility  f«»r  damages  for  injury  to  pt»rson  or 
property,  shall  coijstitute  a  good  ground  for  a  challenge  to  the 
favor  as  to  such  juror. 

I..  lS7n.  fli,  427.  f  1  (0  R.lm.  000).  niiiM.  R«h'  |  !)02;  L.  1001,  cb.  243; 
L.  1911.  Hi.  2«a,  In  vttt-vt    S«'pt.  1.  1011. 
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article:  second. 

The  verdict. 

■•c.  1181.  Discharge  of  Jury  falling  to  agree. 

1182.  Plaintiff  cannot  submit  to  nonsuit  after  Jury  retires. 

1183.  In  an  action  to  recover  money,   Jury  to  asac^a  damages. 

1184.  How  double,  treble,  or  increased  damagea,  found  and  awarded. 

1185.  When  verdict  to  be  taken,  subject  to  tbe  opinion  of  tie  coort. 

1186.  General  and  bpccial  verdict  defined. 

1187.  General   or  special   verdict,    when   rendered;    special   finding   with 

general  verdict. 

1188.  Special  finding  controls  general  verdict. 

1189.  Entry  of  veidlct;   subsequent  proceedings. 

1  1.181.  I>iscliarire   of  Jury   falllniT  to    airrec. 

Where  a  jury  is  empauellod  to  try  an  issue,  to  make  an  inquiry, 
or  to  assess  damages,  In  an  action  in  a  court  of  record,  or  uot  of 
record,  or  in  a  special  proceeding  before  nn  otticcr,  if  the  jurors 
cannot  agree,  after  being  kept  together,  for  such  a  time  as  is 
deemed  reasonable,  by  the  court  before  which,  or  the  ofticer 
before  whom,  they  were  empanelled  the  conrt  or  oflicer  may  dis- 
charge them,  and  issue  a  precept  for  a  new  jury,  or  order  another 
jury  to  be  drawn,  as  the  case  requires;  and  the  same  proceedings 
must  be  had  before  the  new  jury,  as  if  it  was  the  jury  first  em- 
panelled. 

2  B.   S.   564,   i  26  (2  Edm.   676). 

f  1182.  PlalatliT  cannot  anbmlt  to  nonnalt  after  Jnry 
retiren. 

It  is  not  necessary,  in  an  action  In  a  court  of  record,  to  call 
the  plaintiff  J  when  the  jurors  are  about  to  deliver  their  verdict; 
and  the  plamtiff,  in  such  an  action,  cannot  submit  to  a  nonsuit, 
after  the  cause  has  been  committed  to  the  jury,  to  consider  the 
Terdict, 

{  1183.  In  action  to  recover  money,  Jnry  to  anaess 
damaarea. 

In  an  action  to  recover  a  sura  of  money  only,  if  a  verdict  is 
fonnd,  either  in  favor  of  the  plaintiff,  or  in  favor  of  a  defendant, 
who  has  set  up  a  couuterchiim  for  a  sum  of  money,  the  jury, 
must  assess  the  amount  of  damages.  The  jury  may  also,  under 
the  direction  of  the  court,  assess  the  amount  of  the  damages, 
where  the  court  directs  judgiflent  for  the  plaintiff,  on  the  plead- 
ings. 

Co.  Proc.,  psrt  of  {  263.  The  remainder  of  that  section  Is  covered  by  S§  503 
mod  604,   ante. 


I  1184.  Hoinr  donble,  treble,  or  increaaed  dnmasea,  fonnd 
and  a^rarded. 

Where  double,  treble,  or  other  increased  damages  are  given  by 
statate,  single  damages  only  are  to  be  found  by  tiie  jury:  except 
m  a  case  where  the  statute  pre8Cril)es  a  different  rule.  The  sum 
so  found  must  be  increased  by  the  court,  and  judgment  rendered 
accordingly. 

BmbodSes  tbe  rale  in  8  Johns.  648,  and  26  Wend.  420. 
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S  1185.  [Am'd,  1879.]  ^When  verdict  to  be  taken,  anbject 
to  tbe  opinion  of  tbe  court. 

Where,  upon  the  trial  of  aa  issue  by  a  jury,  the  case  presents 
only  questions  of  law,  the  judge  may  direct  the  jury  to  render 
a  verdict,  subject  to  the  opinion  of  the  court.  Notwithstanding 
that  such  a  verdict  has  been  rendered,  the  judge  holding  the  trial 
term  may,  at  the  same  term,  set  aside  the  verdict,  and  direct 
judgment  to  be  entered  for  either  party,  with  like  effect  and 
like  manner,  as  if  such  a  direction  had  been  given  at  the  trial. 
An  exception  to  such  a  direction  may  be  taken  as  prescribed  in 
section  nine  hundred  and  ninety-four  of  this  act. 

Co.  Proc.,  part  of  8  266,  am'd.     See  |  12M,  poet. 

S  1180.  General  and  epeclal  -verdict  defined. 

A  general  verdict  is  one,  by  which  the  jury  pronounces,  gener- 
ally, upon  all  or  any  of  the  issues,  in  favor  either  of  the  plaintiff 
or  of  the  defendant.  A  special  verdict  is  one,  by  which  the 
jury  finds  the  facts  only,  leaving  the  court  to  determine,  wliich 
party  is  entitled  to  judgment  thereupon. 

Id..l3fi0. 

I  1187*  [AmM.  18859  lIHKft.l  General  or  ■pedal  Terdfct* 
when  rendered  I  apecial  flndins  with  general  verdict. 

In  an  action  to  recover  a  sum  of  money  only,  or  real  property, 
or  a  chattel,  the  jury  may  render  a  general  or  special  verdict,  in 
its  discretion.  In  any  qiher  action,  except  where  one  or  morf- 
bpecific  questions  of  fact,  stated  under  the  direction  of  the  court, 
are  tried  by  a  jury,  the  court  may  direct  the  jury  to  find  a  special 
verdict,  upon  all  or  any  of  the  issues.  Where  the  jury  finds  a 
general  verdict,  the  court  may  instruct  it  to  find  also  specially, 
upon  one  or  more  questions  of  fact,  stated  in  writing.  The 
hpecial  verdict  or  special  finding  must  be  in  writing;  it  must 
he  filed  with  the  clerk,  and  entered  in  the  minutes.  When  a 
motion  is  made  to  nonsuit  the  plaintiffs  or  for  the  direction  of 
a  verdict,  the  court  may,  pending  the  decision  of  such  motion* 
submit  any  question  of  fact  raised  by  the  pleadings  to  the  jury 
or  require  the  jury  to  assess  the  damage.  After  the  jury  shall 
have  rendered  a  special  verdict  upon  such  submission  or  shall 
have  assessed  the  damage,  the  court  may  then  pass  upon  the 
motion  to  nonsuit  or  direct  such  general  verdict  as  either  party 
may  be  entitled  to.  On  an  appeal  from  the  judgment  entered 
upon  8*uch  nonsuit  or  general  verdict,  such  special  verdict,  or 
general  verdict,  shall  form  a  part  of  the  record,  and  the  ap- 
pellate division  or  the  court  of  appeals  may  direct  such  judg- 
ment thereon  as  either  party  may  be  entitled  to. 

Id..  last  paragraph  of  f  261;  L.  1895,  ch.  946;  L.  1004,  ch.  131.  In  effect 
March  28.  1904. 

i  1188.  Special  flndlnflr  controln  nrencral  -verdict. 

Where  a  special  finding  is  inconsistent  witn  a  general  verdict, 
the  former  controls  the  latter,  and  the  court  must  render  judgment 
accordingly. 

Id.,  S  262. 

I  1180.  [Atn'dy  1877.J  Bntry  of  verdict)  •nbiseqiient  pro* 
eeedlnara. 

When  ♦he  pury  renders  a  verdict,  or  finds  upon  one  or  more 
specific  questions  of  fact,  stated  under  the  direction  of  the  court, 
the  clerk  must  make  an  entry,  in  his  minutes,  specifying  the  time 
and  place  of  the  trial;  the  names  of  the  jurors  and  witnesses:  the 
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verdi»:t,  or  the  questions  and  findings  thereupon,  as  the  case  re- 
(luires;  and  the  direction,  if  any,  which  the  court  gives,  with 
resjiect  to  the  subsequent  proceedings.  Uiwn  the  application  of 
the  party  in  whose  faror  a  general  verdict  is  rendered,  the  clerk 
muFt  enter  judgment,  in  conformity  to  the  verdict,  unless  a 
different  direction  is  given  by  the  court,  or  it  is  otherwise 
8i>ecial]y  prescribed  by  law. 

Co.  Pioe.,  part  of  |  264. 
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TITLE  VI. 

Miscellaneous     provisions;     including:     those     relating:     to 
embracery,  and  other  acts  of. 

Sec.   1190.  TrialH  by  jury  to  lie  aM  licrpln  provldwl. 

1191.  Wiiiro  not  n«H'<'»Hury. 

1192.  .TurorK  not  to  be  queKtionwl   for  tliclr  TorcUct. 

1 193.  IVnalty  when*  juror  tRke»  gift.  etc. 

1194.  Knibrarory:    rx*ii«lty   theri'for. 

119.'S.  P<'nalty   for  Jumr'K  non-attendance  In  Hpecial   proceeding. 

1190.  Sheriff,    etc..   to  keep. Jury  lu  sijeclal   prucceding;   iwnalty. 

1197.  Notice  of  Imposition  of  fine. 

1198.  S|>eiial    return   of  <Ielluquoncy   and   One   to  county   court. 

1199.  Collection  or  remlKKlon  of  fine. 

§  llfKI.  [AmM,  lf>07,  1000.]  Trials  by  Jury  to  be  «« 
herein   provided. 

A  trial  l».v  n  jury,  of  an  issiift  of  fact,  j«>iiipd  in  a  civil  action,  in 
a  court  of  record,  must  be  had,  as  prescribe*!  in  tliis  chapter;  e.\- 
cept  in  a  case  where  it  is  otherwise  s|ic»ciall.v  pn»scribed  by  law. 
The  court  may,  upon  the  application  of  either  party,  exclude  from 
the  court-room  the  jurors  sittiuK  in  an  action  during?  the  argument 
of  a  motion  for  uou-suit,  dismissal  of  the  complaint  or  direction 
of  a  verdict. 

2  R.  S.  419,  I  53  (2  Edm.  437).  remodelhM.  L.  1907.  ch.  502.  Am'd 
by  L.  1909.  ch.  U5.  i  3.  AIho  iwrtly  re|jealed  by  L.  1909.  ch.  14.  Stv 
(\m.s«ilidat<Hl  I<aw8,  (It.  (Mvil  Ri^htK  Law.  fi  12.  See  uolu  50  of  noteH  of 
Board  of  Statutory  Consolidation  at  end  of  code. 

I   1101.   Venire    not    necesiiary. 

A  venire  to  procure  jurors  cannot  be  issued  in  a  civil  acti<in. 
brought  in  a  court  of  record,  except  as  specially  prescribed  by  law. 

Id.     410,    S   0    (2  Edm.  427). 

§  1102.  [Repealed  by  L.  1909,  ch.  1-L  See  Consolidated  Laws, 
tit.  Civil  Rights  Law,  i  1-4.J 

SI  110.-1-1104.    [Repealed  by  L.  1909,  ch.  88.     See  Penal  Law, 

§§  ;i7o,  377.] 

§§  1105-1100.  [Rei)ealed  by  L.  1909,  ch.  35.  See  Consolidated 
Laws,  tit.  Judiciary  Law,  §§  559-5t>4.j 
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CHAPTER  XL 
Judgments. 

TITLE     I.— Jndf  neat  In  ftii  Aetion. 
TITIiS  II.— Jndf  m«ii(8  Tftken  Wltbont  Prorara. 

TITLE  IIL— TacAtiaf  or  8«UlB(t  Aside  a  Judgneat,  for  Irregslmrlty  or  Error 
la  FMt. 

TITLE  I. 

Judgment  in  an  action. 

Article  1.  Oeneral    prOYisions. 

2.  Uode  of  taking,  entering,  and  enforcing  a  Jadgment. 
8.  Docketing  a  Judgment;   effect    tuereof,   as  a   lien   upon  real  prop- 
erty;  suapeooiiig  and  dlscharglug   tbe   lien;   aatlafactlon  and  a»- 
algnment   of   a    Judgment. 

ARTICLC3    FIRST. 

General  provisioriM . 

Sec.  1200.  Definition  of  Judgment. 

1201.  [Repealed.] 

1202.  When  Judgment  may  be  entered. 

1203.  Application  for  Judgment. 

1204.  Judgment  may  be  lor  oi  agalnat  any  of  tbe  partioa. 
1206.  When  a    several  Judgment    may   be   taken. 

1206.  Judgment  for  or  against  a  married  woman. 

laOT.  Wben  Judgment  for  plaintiff  not  to  exceed  Judgment  demanded. 

1208.  Rate  of  damages. 

1209.  EfTect  of  Judgment  dismissing   tbe   complaint. 

1210.  Judgment  against  a  dead  person. 

1211.  Judgment  to  bear  Interest. 

§  1200.  [Am'd,  18T7.]    Definition  of  Jndarment. 

A  judgment  is  either  interlocutory  or  the  final  determination  of 
the  rights  of  the  parties  in  the  action. 
Co.  Proc  ,  i  245,  am*d. 

9  laoi.  [Repealed.  1877.] 

9  ia02.  "When  Jndigment  may  be  entered. 

Judgment  may.  be  entered  in  term  or  vacation. 

L.  1840.  oh.  88&»  1 23  (4  Sdm.  881). 

f  1203.  (Am'd^  1900.]     Applleation  for  Jndigment. 

Judgment  must  be  entered,  in  the  first  instance,  pursuant  to 
/he  direction  of  the  court,  at  a  term  held  by  one  judge;  except 
where  special  provision  is  otherwise  made  by  law.  If  notice  of 
ftn  application  for  jadgment  is  not  required,  and  an  order  for 
judgment  is  made  by  a  judge  out  of  court,  the  judgment  may 
be  entered  with  the  same  force  and  effect  as  if  granted  in  court. 

Bubatltute  for  Go.  Proc,  i  278.  L.  1900,  ch.   147.     In  effect  Sept.   1.  1900. 

f  1204.  Jndarment  may  be  for  or  aarainst  any  of  tbe 
parties. 

Judgment  mav  be  given  for  or  against  one  or  more  plaintiffs, 
and  for  or  against  one  or  more  defendants.     It  may  determine 
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the  ultimate  rif^hts  of  the  pnrtios  on  the  same  side,  as  between 
themselves:  am!  it  may  ^raut,  to  a  defendant,  any  atfirmativc 
relief,  to  which  he  is  entitled. 

i'o.   Phk-..   ttVHi   MMitriup  »f  §   274.    See   ||  4Tti   and  4oC.   atito. 

S   1205.   When    a    several    Jndirment    may    be    taken. 

Where  the  action  is  a^ninst  two  or  more  defendants,  and  a 
several  judgment  is  proper,  the  court  may,  in  its  discretion, 
render  judgment,  or  require  the  plaintifif  to  take  judgment, 
ngainst  one  or  more  of  the  defendants;  and  direct  that  the  action 
he  severed,  and  proceed  against  the  others,  as  the  only  defend- 
ants therein. 

Id.,  second  sontpnoe  of  |  274,  nm'd. 

I  1200.  [Repealed  by  L.  1SK)9,  ch.  19.  See  Consolidated  Laws, 
tit.  Domestic  Kelatlons  Law,  §  51.] 

§  1207.  When  Jadflrment  for  plaintiff  not  to  exceed 
Jntlarment    demanded. 

Where  there  is  no  answer,  the  judgment  shall  not  be  more 
favorable  to  the  plaintiff,  than  that  demanded  in  the  complaint. 
Where  there  is  an  answer,  the  court  may  p€*rmit  the  plaintiff  to 
take  any  judgment,  consistent  with  the  case  made  l»y  the  com- 
plaint, and  embraced  \iithin  the  issue. 

Co.    Proc.,    I   275. 

§   1208.   Rate    of    damasea. 

Where  either  party  is  entitled  to  recover  damages,  he  may  re- 
cover any  rate  of  damages,  which  he  might  have  heretofore  re- 
covered, for  the  same  cause  of  action. 

Id.     I  270.   am'd. 

I  120e.  [Am*d,  1K77.]  Effect  of  Jndarment  lilsmUnlns 
the   con&plalnt. 

A  final  judgment,  dismissing  the  complaint,  either  before  or 
nfter  a  trial,  rendered  in  an  action  hereafter  commenced,  does 
not  prevent  a  new  action  for  the  same  cause  of  action,  unless  it 
expressly  declares,  or  it  appears  by  the  judgment-roll,  that  it  is 
rendered  upon  the  merits.     (See  HJi^iiiiHt  l(>4t).) 

1  1210.  Jadflrment   aaralniit    a   dead    person. 

Where  a  jndgnient  for  a  sum  of  money,  or  directing  the  pay- 
ment of  money,  is  entered  against  a  party,  after  his  death,  in  a 
cii.se  where  it  may  Ik»  so  taken,  by  special  provi-sion  of  law,  a 
uicnuirandum  of  the  party's  death  mu.Ht  be  entered,  with  the 
judgment,  in  the  judgment-book,  indorsed  on  the  judgment-roll, 
and  noted  on  the  margin  of  the  docket  of  the  judgment.  Such  a 
judgment  does  not  become  a  lien  upon  the  r(>al  property,  or  chat- 
tels real,  of  the  decedent:  but  it  establishes  a  debt,  to  be  paid  in 
the  course  of  administration. 

2  R.   8.   359,   S   7   (2  Edm.   372),   with  amendments. 
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f  1211.  Jadsment  to   bemr   interest. 

A  judgment  for  a  sum  of  money,  rendered  in  a  court  of  record, 
or  not  of  record,  or  a  judgment  rendered  in  a  court  of  record, 
directing  the  pavmeut  of  money,  bears  interest  from  the  time 
when  it  is  entered.  But  where  a  judgment  directs  that  money 
paid  out  shall  be  refunded  or  repaid,  the  direction  includes  in- 
terest from  the  time  when  the  money  was  paid,  unless  the  con- 
trary is  ezpresaed. 

From  L.  1844.  ch.  324.  |  1  (4  Edm.  028).  as  am'd  by  L.  18G9.  ch.  807. 
I    1    (7    Edoi.    477). 
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ARTICLB   SBCOND*   '      . 

Mode  of  taking,  entering,  and  enforcing  a  jufigmenx,         

■e«.  1212.  Judgment  by  default    in  certain  actions  on  contract;  bow  takaa.^' 

1213.  Amount  of  Judgmeut  in  such  cases;  bow  determined. 

1214.  Application  to  court  for  Judgment  by  default;  wben  neceaaarr. 
1216.  Proceedings  on  such  an  application. 

1216.  Application  for  Judgment    in   case  of  serrlce   by   publication,   ete 

1217.  Attachment   and   undertaking  for    restitution,    required   In   certalA 

actions. 

1218.  When  Judgment  cannot  be  taken  against  tn  Infant  defendant. 

1219.  When  a  defendant  in  default  la  entitled  to  notice. 

1220.  When  action   may  be  severed,  if  Issues  of  law  and  iasuea  rf  facta 

presented. 

1221.  Judgment   bow  taken,   after  trial  of  iaencr  of  law  and  1bso«s  oC 

fact,  In  the  same  action. 

1222.  Final  Judgment,  bow  taken  after  issue  of  law  only. 

1223.  Proceedings   upon   application   under  the   laat    two   sections. 

1224.  Id.;  upon  Interlocutory  Judgment,  etc..  affirmed  at  a  term  of  tiM 

appellate  dlTlalon  of  the  supreme  court. 

1225.  Judgment   after   trial  by  Jury  of  specific  qneatlons  of  fact. 
1220.  Id.;   after  reference  to  determine  specific  questions  of  faet. 

1227.  Id.;  upon  motion  for  a  new  trial,  beard  by  the  appellate  dlriakw 

of  the  stipreme  court. 

1228.  Id.;  upon  trial  by  court  or  referee  of  the  whole  laime  of  faet. 

1229.  In    matrimonial   cauaea.    Judgment   can    be    rendered   only    by   tte 

court. 

1230.  Final    Judgment    upon    decision    or    report    awarding    Interlocutoiy 

JudfTtnent.    olc. 
12S1.  Id.;  how  final  jud.ment  entered  and  tetUed  )n  certain  cbmo. 
12:{2.   Interloc'iitury   n>fi>r(  ncu  or   inquisition;    Low    iw.euvu. 

1233.  Motion   for  Judgment   upon  a  apeclal  verdict,   etc. 

1234.  Id.;   upon  verdict  subject   to  opinion  of  court. 

1236.  Interest  on  verdict,  etc..  to  be  included  In  roovery. 
12M.  En*.ry  of  Judgment. 

1237.  Judgment-roll    to  be  filed;   of  what   It   consists. 

1238.  Id.;    by    whom    prepared. 

1230.  Time  of  filing  Judgment -roll   to   be   noted. 

1240.  When  a  Jud-  ment    may  be   enforced  by   i>xerutl0B. 

1241.  When  a  Judgment  may  be  enforcad  by  punishment  for  disokeyiaff  It 

1242.  Real  propertv;   how  sold.    Effect  of  conveyance. 

1243.  8<'curlty    u{Mtn    sale  by    referee. 

1244.  (Conveyance  to  atate  name  of  partr. 

9  121::.  [.\in*d,  1N78.]  Judgment  by  default  1a  certatA 
ii<»4foii.M   on    pontrnpf;   lio^v  taken. 

In  nn  nrtion  .Kpo(Mfi«»(l  in  soctlon  four  hundred  and  twenty  of 
this  net,  wliori'  tlic  sniiinionH  was  porsonally  served  upon  the 
defiMnianf,  n\u\  tlu'  copy  <»f  tbo  complaint,  or  a  notice  stating 
tho  sum  of  money  for  wlneli  jiidpment  will  be  taken,  was  served 
ivith  tho  ftummons.  ov  wluio  tho  defendant  has  appeared*  Imt  has 
ro«\do  dofn\ilt  in  ploadiuK,  the  plaintiff  may  take  judfirnient  by  de- 
fault, a.q  follows: 

1.  If  the  defendant  has  made  default  in  appearing,  the  plaintiff 
muKt  file  proof  of  the  servleo  of  the  Rummon.s,  and  of  a  copy  of 
the  complaint  or  the  notice:  nnd  jiIfo  proof,  by  affidavit,  that  the 
defendant  hns  not  nppenred.  Whereupon  the  clerk  must  enter 
final  judjrmeiit  in  his  favor. 

2.  If  the  defendnnt  had  seasonably  appeared,  but  has  made 
default  in  plenc'li^tr,  the  plaintiff  must  file  proof  of  the  service  of 
the  summons  Mini  of  the  appearance  or  of  the  appearance  only: 
and  also  proof,  bv  affidavit,  of  the  default.  Whereupon,  the  clerk 
must  enter  final  jndjrment  in  his  favor. 

If  the  dereiidant  has  inaile  default  in  appearing  or  pleadinir. 
and  the  case  Is  not  on*^  where  the  clerk  can  enter  final  Judfirment. 
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as  prescribed  in  either  of  the  foregoing  subdivisions  of  this  sec- 
tion«  the  plaintiff  must  apply  to  the  court  for  judgment,  as  pre- 
scribed in  section  1214  of  this  act. 

Sabstitoted  for  Co.  Proc,   $   346.   part  of  subd.  1. 

f  1213.  Amount  of  Jndgrnient  in  vnclk  cases  |  liOTr  deter- 
mined. 

Where  final  judgment  may  be  entered  by  the  clerk,  as  pre- 
scribed in  the  last  section,  the  amount  thereof  must  be  deter- 
mined as  follows: 

1.  If  the  complaint  is  verified,  the  judgment  must  be  entered 
for  the  sum,  for  which  the  complaint  demands  judgment;  or, 
at  the  plaintiff*s  option,  for  a  smaller  sum;  and  if  a  computation 
of  interest  is  necessary,  it  may  be  made  by  the  clerk. 

2.  If  the  complaint  is  not  verified,  the  clerk  must  assess  the 
amount  due  to  the  plaintiff,  by  computing  the  sum  due  upon  an 
instrument  for  the  payment  of  money  only,  the  non-payment  of 
-which  constitutes  a  cause  of  action,  stated  in  the  complaint;  and 
by  ascertaining,  by  the  examination  of  the  plaintiff,  upon  oath, 
or  by  other  competent  proof,  the  amount  due  to  him  for  any  other 
canse  of  action  stated  in  the  complaint.  If  an  instrument,  speci- 
fied in  this  subdivision,  has  been  lost,  so  that  it  cannot  be  pro- 
duced to  the  clerk,  he  must  take  proof  of  its  loss  and  of  its  con- 
tents. Either  party  may  require  the  clerk  to  reduce  to  writing 
and  file  the  assessment,  and  the  oral  proof,  if  any,  taken  there- 
upon. 

Id. 

i  1214.  [Am'd,  1S77,  lOOO.]  Application  to  conrt  for  Judg- 
ment by  default  $  irhen  necessary. 

Where  the  summons  was  personally  served  upon  the  defendant, 
within  the  State,  and  he  has  made  default  in  appearing,  or 
where  the  defendant  has  appeared,  but  has  made  default  in 
pleading;  and  the  case  is  not  one  where  the  clerk  can  enter  final 
judgment,  as  prescribed  in  the  last  two  sections,  the  plaintiff 
may  apply  to  the  court,  or  to  a  judge  or  justice  thereof  out  of 
court,  for  judgment.  Upon  the  application  he  must  file,  if  the 
default  was  in  appearing,  proof  of  service  of  the  summons;  or, 
if  the  default  was  in  pleading,  proof  of  api>earance,  and  also, 
if  a  copy  of  the  complaint  was  demanded,  proof  of  service 
thereof,  upon  the  defendant's  attorney:  and  in  either  case;  proof 
by  affidavit,  of  the  default  which  entitles  him  to  judgment.  If 
one  or  more  of  the  defendants  have  appeared,  and  one  or  more 
defendants  have  failed  to  appear,  then  the  application  for  judg- 
ment must  be  made  to  the  court,  unless  the  defendants  who  have 
appeared  consent  to  the  making  of  such  application  to  a  judge 
or  justice  out  of  court. 

Rabstitntcd  for  tbe  flnit  iientence  of  Co.  Proc,  §  246,  8tib<l.  2;  L.  1900,  ch. 
147.    In  effect  Sept.  1.  1000.    See  Bole  20. 

{  1216.  [Am'd,  1877,  lOOl.]  Proceedlnsr*  on  sncli  an  appli- 
cation. 

The  court,  or  a  judge  or  justice  thereof,  must  thereupon  render 
the  judgment  to  which  the  plaintiff  is  entitled.  It,  or  they,  may, 
without  a  jury,  or  with  a  jury  if  one  is  present  in  court,  make  a 
computation  or  assessment,  or  take  an  account,  or  proof  of  a  fact, 
for  the  pnrpose  of  enabling  it.  or  them,  to  render  the  judgment, 
or  to  carry  it  into  effect:  or  it,  or  they,  may  in  its.  or  their,  dis- 
cretion, direct  a  reference,  or  a  writ  of  inquirj",  for  either  pur- 
ezcept  that  where  the  action  is  brought  to  recover  damage* 
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for  a  personal  injury  or  an  injury  to  property,  the  damages  must 
be  ascertained  by  means  of  a  writ  of  inquiry.  Where  a  reference 
or  writ  of  inquiry  is  directed,  the  court,  or  a  judge  or  justice 
thereof,  may  direct  that  the  report  or  inquisition  be  returned  to 
the  court,  or  a  judge  or  justice  thereof,  for  its,  or  their,  further 
action;  or  it,  or  they,  may  in  its,  or  their,  discretion,  except  where 
special  provision  is  otherwise  made  by  law,  omit  that  direction; 
in  which  case  final  judgment  may  be  entered  by  the  clerk,  in  ac- 
cordance with  the  report  of  the  referee,  or  for  the  damages  ascer- 
tained by  the  inquisition,  without  any  further  application. 

Go.  Proc.,  S  246,  second  and  third  sentences  of  tnbd.  2,  am'B.  Se«  |  1290; 
L.  1901,  eh.  611.    In  effect  April  24,   1001. 

§  1216.  [Am'd,  1895,  1901.]  Application  for  Jndarment  tn 
case  of  service  hy  publication^  etc. 

Where  the  summons  was  served  upon  the  defendant  without 
the  state,  or  otherwise  than  personally,  if  the  defendant  does  not 
demand  a  copy  of  the  complaint,  or  plead,  as  the  case  requires, 
within  twenty  days  after  the  service  is  complete,  the  plaintiff  may 
apply  to  the  court,  or  a  judge  or  justice  thereof,  for  the  judgment 
demanded  in  the  complaint.  Upon  such  an  application,  he  must 
file  proof  that  the  service  is  complete,  and  proof,  by  affidavit,  of 
the  defendant's  default.  The  court,  or  a  judge  or  justice  thereof, 
must  require  proof  of  the  cause  of  action,  set  forth  In  the  com- 
plaint to  be  made,  either  before  such  court,  or  such  judge  or  jus- 
tice, or  before  a  referee  appointed  for  that  purpose;  except  tiiat 
where  the  action  is  brought  to  recover  damages  for  a  personal 
injury,  or  an  injury  to  property,  the  damages  mast  be  ascertained 
by  means  of  a  writ  of  inquiry  as  prescribed  in  the  last  section. 
If  the  defendant  is  an*  non-resident,  or  a  foreign  corporation,  th^ 
court,  or  a  judge  or  justice  to  whom  such  application  is  made, 
must  require  the  plaintiff,  or  his  agent  or  attorney,  to  be  exam- 
ined on  oath,  respecting  any  payments  to  the  pUihtiff,  or  to  any 
one  for  his  use,  on  account  of  his  demand,  and  must  render  the 
judgment  to  which  the  plaintiff  is  entitled.  But  before  rendering 
judgment,  the  court,  or  a  judge  or  justice  thereof,  to  whom  the 
application  is  made,  may,  in  any  case,  in  its,  or  their,  discretion, 
require  the  plaintiff  to  file  an  undertaking,  to  abide  the  order  of 
the  court  touching  the  restitution  of  any  estate  or  effects  which 
may  be  directed  by  the  judgment  to  be  transferred  or  delivered, 
or  the  restitution  of  any  money  that  may  be  collected  under  or 
by  virtue  of  the  judgment,  in  case  the  defendant  or  his  repre- 
sentative applies  and  is  admitted  to  defend  the  action,  and  suc- 
ceeds in  his  defense. 

li.    1895.   ch.   582;   L.    1901.   ch.  511.     In  effect   April  24,  1901. 

I  1217.  AttaclKinent  and  nndertalcins  for  re«titntion« 
reaaired  in  certain  actions. 

A  judgment  shall  not  be  rendered  for  a  sum  of  money  only, 
upon  an  application  made  pursuant  to  the  last  section,  except  m 
an  action  specified  in  section  635  of  this  act.  Where  the  defend- 
ant is  a  non-resident,  or  a  foreign  corporation,  and  has  not  ap- 
peared, the  plaintiff,  upon  the  application  for  judgment  in  such 
an  action,  must  produce  and  file  the  following  papers: 

1.  Proof,  by  affidavit,  that  a  warrant  of  attachment,  granted  in 
the  action,  has  been  levied  upon  property  of  the  defendant. 

2.  A  description  of  the  property,  so  attached,  verified  by  affl- 
dftvit:  with  a  statement  of  the  value  thereof,  according  to  the 
inventory.  

•  Sb  In  •rlglnsl.  """ 

876 


e   11,  t.  1,  a.  2  ENTERING  JUDGAIENT.  §§  1218-21 

3.  The  undertaking  mentioned  in  section  1216,  if  one  has  been 
required. 

From  Rule  34,  and  Co.  Proc,   f  246,    part  of  subd.  S,  am'd. 

§  1218.  [Am'd,  180^9.]  Wben  Jadflrment  cannot  be  taken 
atvainst  an  Infant  defendant. 

A  judgment  by  default  shall  not  be  taken  against  an  infant  de- 
fendant, until  twenty  days  have  expired,  since  the  appointment  of 
a  guardian  ad  litem  for  him. 

See  Co.  Proc.,  f  116,  and  ante,  f  471.    See  f  18S8,  post. 

i  1210.    'Wben  a  defendant  In  default  Is  entitled  to  notice. 

A  defendant,  against  whom  judgment  is  taken,  pursuant  to  the 
foregoing  sections  of  this  article,  is  entitled  to  notice,  as  follows: 

1.  [Am»d,  1870.3  If  he  has  appeared  generally  but  has  made 
default  in  pleading,  he  is  entitled  to  at  least  five  days*  notice  of 
the  time  and  place  of  an  a-ssessment  by  the  clerk,  and  to  at  least 
eight  days'  notice  of  the  time  and  place  of  an  application  to  the 
court  for  judgment. 

2.  In  a  case  where  an  application  for  judgment  must  be  made 
to  the  court,  the  defendant  may  serve  upon  the  plaintiff's  attor- 
ney, at  any  time  before  the  application  for  judgment,  a  written 
demand  of  notice  of  the  execution  of  any  reference,  or  writ  of  in- 
quiry, which  may  be  granted  upon  the  application.  Such  a  de- 
mand is  tht  an  appearance  in  the  action.  It  must  be  subscribed 
by  the  defendant^  in  person,  or  by  an  attorney  or  agent,  who 
must  add  to  his  signature  his  office  address,  with  the  particulars, 
prescribed  in  section  417  of  this  act,  concerning  the  office  address 
of  the  plaintiff's  attorney.  Thereupon  at  least  fire  days'  notice 
of  the  time  and  place  of  the  execution  of  the  reference,  or  writ 
of  inquiry,  must  be  given  to  the  defendant,  by  service  thereof 
upon  the  person,  whose  name  is  subscribed  to  the  demand,  in 
the  manner  prescribed  in  this  act,  for  service  of  a  paper  upon 
an  attorney  in  an  action. 

See  Co.  Proc..  S  246,  mbda.  1  and  2. 

I  1220.  Wben  action  may  be  severed,  If  lasaen  of  law 
and  l«irae«  of  fact  presented. 

Where  an  issue  of  law  and  an  issue  of  fact  arise,  with  respect 
to  different  causes  of  action,  set  forth  in  the  complaint,  and  final 
judgment  can  be  taken,  with  respect  to  one  or  more  of  the  causes 
of  action,  without  prejudice  to  either  party  in  maintaining  the 
action,  or  a  defence  or  counterclaim,  with  respect  to  the  other 
cau-ses  of  action,  or  in  the  recovery  of  final  judgment  upon  the 
whole  issue,  the  court  may,  in  its  discretion,  and  at  any  stage  of 
the  action,  direct  that  the  action  be  divided  into  two  or  more 
actions,  as  the  case  requires. 

S  1221.  [Am'd,  1877.]  Jadflrment  bow  taken,  after  trial  of 
lasnea  of  lair  and  Isanen  of  fact.  In  tbe  same  action. 

Where  one  or  more  issues  of  law,  and  one  or  more  issues  of 
fact,  arise  in  the  same  action,  and  all  the  issues  have  been  tried, 
final  judgment  upon  the  whole  issue  must  be  taken,  as  follows: 

1.  Where  an  application  must  be  made  to  the  court  for  judg- 
ment upon  the  issue  last  tried,  the  application  must  be  for  judg- 
ment, upon  the  whole  issue;  and  judgment  must  be  rendered 
accordingly.  ,     ,      . 

2.  Where  the  action  is  triable  by  a  jury,  and  the  issue  last 
tried  is  tried  at  a  term  of  the  court,  the  application  for  judg- 
ment, upon  the  whole  issue,  may  be  entertained,  in  the  discretion 
of  the  court,  at  that  term  and  with  or  without  notice;  if  not  b« 
entertained,  it  must  be  heard  as  a  motion. 
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3.  Where  the  issue  last  tried  is  tried  before  a  referee,  his  re- 
port must  award  the  proper  judgment  upon  the  whole  issue,  un- 
less  otherwise  prescribed  in  the  order  of  reference. 

S  1222.  [Am'd,  1879.]  Final  Jadsment,  how  taken  aftei 
inane  of  la^v  only. 

Final  judgment  upon  an  issue  of  law,  where  no  issue  of  fact 
remains  to  be  tried,  and  final  judgment  has  not  been  directed  as 
prescribed  in  section  ten  hundred  and  twenty-one  of  this  act,  may 
be  entered  upon  application  to  the  court  or  by  the  clerk  in  an 
action  specified  in  section  four  hundred  and  twenty  of  this  act. 
Co.  Proc,  part  of  I  269.  ani'd. 

§  1223.  [Am*d,  1H77.]  Proceedlnara  npon  applleatlon  vnder 
tbe  laiit  i^va  sections. 

Upon  an  application,  by  either  party,  to  the  court,  for  final 
jad^ent,  after  the  t^eoision  of  au  issue  of  law,  as  prescribed  in 
the  last  two  sections,  the  court  has  the  powers  specified  in  sec- 
tion 1215  of  this  act,  upon  an  application  for  judgment  by  the 
plaintiff.  Where  final  judgment  may  be  awarded  in  a  referee's 
report,  as  prescribed  in  section  twelv'»  hundred  and  twenty-one 
of  this  act,  the  referee  may  make  a  computation,  or  an  assess- 
ment, or  take  an  account,  or  proof  of  a  fact,  for  the  purpose  of 
enabling  him  to  award  the  proper  judgment,  or  enabling  the  court 
to  carry  it  into  effect;  and  ne  may  ascertain  and  fix  the  damages, 
as  a  jury  may  do,  upon  the  execution  of  a  writ  of  inquiry. 

Id. 

i  1224.  [Arn'd,  189B.1  Id.;  npon  Interlocutory  Jndflrment, 
etc.,  aJllrnied  at  a  term  of  tlie  appellate  division  of  tlie 
snpreme  oonrt. 

When  an  order  or  judgment  is  wholly  or  partly  alBrmea  upon 
an  appeal  to  the  appellate  division  of  the  supreme  court,  and  no 
ibsue  of  fact  remains  to  be  tried,  the  appellate  division  may,  in 
its  discretion,  render  final  judgment,  unless  it  permits  the  ap- 
pellant to  amend  or  plead  over. 

1 . 1  %v.  ch.  Mfl. 

{  122ff.  Jndsrment  after  trial  by  Jury  of  speclllo  qnestlonji 
of  fact. 

In  an  action  triable  by  the  court,  where  one  or  more  specific 
questions  of  fact,  arising  upon  the  issues,  have  been  tried  by  a 
jury,  judgment  may  be  taken,  upon  the  application  of  either 
party,  as  follows: 

1.  If  all  the  issues  of  fact  in  the  .iction  are  determined  by  the 
findings  of  the  jury,  or  the  remaining  issues  of  fact  have  been 
determined  hy  the  decision  of  the  court,  or  the  report  of  a  ref- 
eree, an  application  for  judgment,  upon  the  whole  issue,  may  be 
made  as  upon  a  motion. 

2.  If  one  or  more  issues  of  fact  remain  to  be  tried,  judgment 
may  be  rendered  upon  the  whole  issue,  at  the  term  of  the  <^ourt 
where,  or  by  direction  of  the  referee  by  whom,  they  are  tried. 

See  a  9T0  972.  ante. 

f  1226.  Id. I  after  reference  to  determine  speclllo  qnos* 
tflons  of  fact. 

Where  a  reference  has  been  made,  to  report  upon  one  or  more 
Bl^cific  qnestions  of  fact,  arising  upon  the  issue,  and  the  remain* 
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in^  issues  have  becu  tried,  judgment  must  be  taken,  upon  the  ap- 
plication of  either  party,  as  prescribed  in  section  1221  of  this 
act. 
Co.  Proc. ,  part  of  I  ti2,  am'd .    See  H  972  and  1221,  ante . 

I  1227.  [Am*d,  1806.]  ld.|  upon  motion  for  new  trlal» 
^•nrd  by  the  appellate  dlT^lslon  of  tlie  •npren&e  court. 

Where  a  motion  for  a  new  trial,  made  at  the  first  instance  at 
a  term  of  the  appellate  division  of  the  supreme  court,  is  denied, 
judtrment  may  be  taken,  as  if  the  motion  for  a  new  trial  had  not 
been  made,  after  the  expiration  of  four  days  from  the  entry  of 
the  order,  and  the  service,  upon  the  attorney  for  the  adverse 
party,  of  a  copy  thereof,  and  notice  of  the  entry;  but  not  before. 

L.    IS95.  ch.    946. 

f  1228.  [Am*d,  1879.]  Id.)  upon  trial  by  court  or  referee 
of  tbe  "virlKole  Issue  of  fact. 

Where  the  whole  issue  is  an  issue  of  fact,  which  was  tried  by 
a  referee,  the  report  stands  as  a  decision  of  the  court.  Except 
where  it  is  otherwise  expressly  prescribed  by  law,  judgment 
u|K>n  such  a  rewort,  or  upon  the  decision  of  the  court,  upon  the 
trial  of  the  whole  issue  of  fact  without  a  jury,  may  be  entered  by 
the  clerk,  as  directed  therein,  upon  tiling  the  decision  or  reiiort. 
Co.  Proc..  i»arU  of  M  267  and  272,  am'd. 

S  1220.  In  matrimonial  causes,  Judgment  can  be  rendered 
only-  by  tbe  court. 

In  an  action  to  annul  a  marriage,  or  for  a  divorce  or  separation, 
judgment  cannot  be  taken,  of  course,  upon  a  referee's  report,  as 
prescribed  in  the  last  section,  or  where  the  reference  was  made, 
as  prescribed  in  section  1215  of  this  act.  Where  a  reference  is 
made  in  such  an  action,  the  testimony,  and  the  other  proceedings 
upon  the  reference,  must  be  certified  to  the  court,  by  the  referee, 
with  his  report;  and  judgment  must  be  rendered  by  the  court. 

I  1280.  [Am'd,  1877.]  Final  Judarntent  upon  decision  or 
report  a^rardlnflr  Interlocutory  Judirment,  etc. 

In  a  case,  not  provided  for  in  the  foregoing  sections  of  this 
article,  where  the  decision,  upon  a  trial  by  the  court,  without  a 
jury,  or  the  report,  upon  the  trial  by  a  referee,  directs  an  inter- 
locutory judgment  to  be  entered,  and  the  party  afterwards  be- 
comes entitled  to  a  final  judgment,  an  application  for  the  latter 
may  be  made,  as  upon  a  motion.  And  where  a  judgment  requires 
the  appointment  of  a  referee,  to  do  any  act  thereunder,  the  ref- 
eree must  be  appointed  by  the  judgment,  or  by  the  court,  upon 
motion,  except  as  otherwise  prescribed  in  the  next  section. 

I  1231.  Id.f  bow  llnal  Judgment  entered  and  settled  In 
certain  cases. 

In  an  action  triable  by  the  court,  an  interlocutory  judgment, 
rendered  upon  a  default  m  appearing  or  pleading,  or  pursuant  to 
the  dire^ion  contained  in  a  decision  or  report,  may  state  the  s\ib- 
stance  of  the  final  judgment,  to  which  the  party  will  be  entitled. 
It  may  also  direct,  that  the  final  judgment  be  settled  by  a  judge, 
or  a  referca.  In  that  case,  final  judgment  shall  not  be  entered, 
until  a  settlement  thereof,  subscribed  by  the  judge  or  referee,  is 
filed.  Where  an  interlocutory  judgment  awards  costs,  they  may 
b%  awarded  generally,   without  specifying  the  amount  thereof. 

270 


f  §  1232-37  ENTERING  JUDGMENT.  c  11, 1. 1,  a.  2 

Where  the  final  judgment  is  directed  to  be  settled,  and  the  costs 
have  not  been  taxed  when  the  settlement  thereof  is  filed,  a  blank 
for  the  amount  of  the  co8ts  must  be  left  in  the  settlement;  and 
the  costs  must  be  taxed,  and  the  blank  filled  up  accordingly,  by 
the  clerk,  when  the  final  judgment  is  entered. 

i  1282.  Interlocutory  reference  or  Inqnlaltloni  lioir  re« 
vle^red. 

Where  a  reference,  or  writ  of  inquiry,  directed  as  prescribed 
in  section  1015,  or  section  1215  of  this  act,  has  been  executed, 
either  party  may  apply  for  an  order,  directing  a  new  hearing,  or  a 
new  writ  of  inquiry,  upon  proof,  by  affidavit,  that  error  was  com- 
mitted, to  his  prejudice,  upon  the  hearing,  or  in  the  report,  or 
upon  the  execution  of  the  writ,  or  in  the  inquisition.  In  a  proper 
case,  the  application  may  be  granted,  after  judgment  has  been 
entered.  In  that  case,  the  judgment  may  be  set  aside,  either  then 
or  after  the  new  hearing,  or  the  execution  of  the  new  writ,  as 
justice  requires. 

I  1283.  Motion  for  Jadarment  vpon  a  vpeclal  Terdlct,  ete. 

A  motion  for  judgment,  upon  a  special  verdict,  may  be  made 
by  either  party;  and  must,  in  the  first  instance,  be  heard  and  de- 
cided, at  a  term  held  by  one  judge. 

Co.  Proc.,  part  of  I  385.    See  I  1189,  ante. 

I  1284.  [Am'd,  1896.]  Id.|  upon  verdict  sobject  to  opinion 
of  conrt. 

A  motion  for  judgment,  upon  a  verdict  subject  to  the  opinion  of 
the  court,  may  be  made  by  either  party;  and  must  be  heard  and 
decided  at  a  term  of  the  appellate  division  of  the  supreme  court. 
Id.   See  1 1186,  ante.    L.  18K,  ch.  946. 

i  1286.  Interest  on  verdict,  etc.,  to  be  Included  In  re- 
covery. 

Where  final  judgment  is  rendered  for  a  sum  of  money,  awarded 
by  a  verdict,  report,  or  decision,  interest  upon  the  sum  awarded, 
from  the  time  when  the  verdict  was  rendered,  or  the  report  or 
decision  was  made,  to  the  time  of  entering  judgment,  must  be 
computed  by  the  clerk,  added  to  the  sum  awarded,  and  included 
in  the  amount  of  the  judgment. 
Id.,  I  810,  am'd 

I  1280.  [Ani*d,  1897.]     Entry  of  Jndirment. 

Every  interlocutory  judgment  or  final  judgment  shall  be  signed 
by  the  clerk  and  filed  in  his  office,  and  such  signing  and  filing 
shall  constitute  the  entry  of  the  judgment.  The  clerk  shall,  in 
addition  to  the  docket-books  required  to  be  kept  by  law,  keep  a 
book,  styled  the  "  judgment-book,"  in  which  he  shall  record  all 
judgments  entered  in  his  office. 
L.  1897.  ch.  188.    In  effect  April  6,  1897.    Bee  L.  It97.  ch.  187. 

I  1287.  [Am*d,  1879.]  Jadflrment-roll  to  be  filed  t  off  wkat 
It  eonslata. 

The  clerk,  upon  entering  final  judgment,  must  immediately  file 
the  judgment-roll,  which  must  consist,  except  where  special  pro- 
vision is  otherwise  made  by  law,  of  the  following  papers:  the  Bum- 
mons;  the  pleadings,  or  copies  thereof;  the  final  judgment,  ui4 
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the  interlocutory  judgment,  if  any,  or  copies  thereof;  and  each 
paper  on  tile,  or  a  copy  thereof,  and  a  copy  of  each  order,  which 
iii  any  way  involves  the  merits,  or  necessarily  affects  the  judg- 
ment. If  judgment  is  taken  by  default,  the  judgment-roll  must 
also  contain  the  papers  required  to  be  filed,  upon  so  taking  judg- 
ment, or  upon  making  application  therefor;  together  with  any 
report,  decision  or  writ  of  inquiry,  and  return  thereto.  If  judg- 
ment is  taken  after  a  trial,  the  judgment-roll  must  contain  the 
verdict,  report,  or  decision;  each  offer,  if  any,  made  as  prescribed 
in  this  act,  and  the  exceptions  or  case  then  on  file. 

Co.  Proc.,  I  361.  sulNlg.  1  and  2,  am'd.    See  |  1717. 

9  1238.  Id.  I  by  Trhoin  prepared. 

The  judgment-roll  must  be  prepared,  and  furnished  to  the  clerk, 
by  the  attorney,  for  the  party,  at  whose  instance  the  final  judg- 
ment is  entered;  except  that  the  clerk  must  attach  thereto  the 
necessary  original  papers,  on  file.  But  the  clerk  may,  at  his 
option,  make  up  the  entire  judgment^roU. 
Sabstitute  for  Introductory  part  of  C  >.  Proc  ,  S  281. 

$  1230.  Time  of  lllinir  JndKmeiit-roll  to  be  noted. 

The  clerk  must  make  a  minute,  upon  the  back  of  each  judgment- 
loll,  filed  in  his  office,  of  the  time  of  filing  it,  specifying  the  year, 
month,  day,  hour,  and  minute.  A  proceeding  to  enforce  or  collect 
a  final  judgment,  cannot  be  taken,  until  the  judgment-roll  is  filed. 

3  a.  S.  860,  f  11,  am'd. 

(  1240.  IVben  a  Jndsment  may  be  enforced  by  execvtlon. 

In  either  of  the  following  cases,  a  final  judgment  may  be  en- 
forced  by  execution: 

1.  Where  it  is  for  a  sum  of  money,  in  favor  of  either  party;  or 
directs  the  payment  of  a  sum  of  money. 

2.  Where  it  is  in  favor  of  the  plaintiff,  in  an  action  of  ejectment, 
or  for  dower. 

3.  In  an  action  to  recover  a  chattel,  where  it  awards  a  chattel 
to  either  party. 

FulMtitutA  for  Co.  Proc.,  part  of  S  285.  See  S  ^^364,  post. 

g  1241.  i;%'ben  a  Jvdarment  may  be  enforced  by  pnnlab- 
■lent  for  disobeyt-nip  it. 

In  either  of  the  following  ciisea,  a  judgment  may  be  enforced, 
by  serving  a  certified  copy  thereof,  upon  the  ^)arty  against  whom 
it  is  rendered,  or  the  officer  or  person,  who  is  required  thereby, 
or  by  law,  to  obey  it;  and,  if  he  refuses  or  wilfully  neglects  to 
obey*  it,  by  punishing  him  for  a  contempt  of  the  court: 

1.  Where  the  judgment  is  final,  and  cannot  be  enforced  by  exe- 
cution, as  prescribed  in  the  last  section. 

2.  Where  the  judgment  is  final,  .and  part  of  it  cannot  be  en- 
forced by  execution,  as  prescribed  in  the  last  section:  in  which 
case,  the  part  or  parts,  which  cannot  be  so  enforced,  may  be  en- 
forced as  prescribed  in  this  section. 

3.  Where  the  judgment  is  interlocutory,  and  requires  a  party 
to  do,  or  to  refrain  from  doing,  an  act,  except  in  a  case  specified 
in  the  next  subdivision. 

4.  Where  the  judgment  requires  the  payment  of  money  into 
court,  or  to  an  officer  of  the  court;  except  where  the  money  is  due 
upon  a  contract,  express  or  implied,  or  as  damages  for  non-per- 
formance of  a  contract.    In  a  case  specified  in  this  subdivision,  if 

281 


|§  1248-44  JUDGMENT-ROLL.  c.  11,  1. 1,  a.  2 

the  judgment  is  final,  it  may  be  enforced,  as  prescribed  in  this 
Motion,  either  simultaneouslj  with,  or  before  or  after  the  issuinf 
of  an  execution  thereupon,  as  the  court  directs. 
Subttltute  for  Co.  Proo.,  |>4rt  of  i'HA.    s«e  {  2655,  po«t. 

I  1242.  rAm*d,  1877,  1SM)2,  1911.]  Real  property  how 
•old;  effect  of  conveyance. 

Except  where  special  provision  is  otherwiHe  made  by  law,  real 
property  adjudged  to  be  sold,  must  be  sold  in  the  county  and 
borouph  where  it  is  situated,  by  the  sheriff  of  the  county  or  by 
u  referee,  appointed  by  the  court  for  that  nurposo,  who  must 
execute  a  conveyance  to  the  purchaser.  If  siu-h  real  property  is 
situated  partly  in  one  county  or  borough  and  partly  in  another 
and  is  so  circumstanced  that  a  sale  of  the  whole  will  be  most 
beneficial  to  tlu*  parties,  the  court  rendering;  judgment  may  direct 
in  which  county  and  borough  the  whole  of  such  real  property 
shall  be  sold.  The  conveyance  is  efTrctual.  to  pass  the  right, 
title  or  interest  of  a  party  adjudged  to  be  sold;  but  nothing  con- 
tained in  this  section  shall  be  detMued  to  repeal  or  nuMlify  the 
|)rovisions  of  any  law  sperially  regulating  the  sale  of  real  prop- 
erty under  a  judgnicnt  or  decree  of  any  court,  in  any  particular 
county  of  the  state. 

Co.  Proo..  last  nontontv  bill  one,  of  S  2S7;  L.  1902.  ch.  138;  L.  1911. 
ch.    180,    In    effi'tt    Sopt.    I.    1911. 

I  1243.  [Am*d,  1877.]     Security  upon  sale  by  referee. 

Where  a  referee  is  appointed  b^  the  court,  to  sell  real  property, 
the  court  may  provide  for  his  giving  such  security,  as  the  court 
deems  just,  for  the  proper  application  of  the  money  received 
upon  the  sale;  or  for  the  payment  thereof  by  the  purchaser, 
directly  to  the  person  or  persons  entitled  thereto,  or  their  at- 
torneys. 

S  1244.  [Am*d,  1870.]    Conveyance  to  mtate  name  of  party. 

A  conveyance  of  property,  sold  by  virtue  of  an  execution,  or 
sold  pursuant  to  a  judgment,  which  specifies  the  particular  party 
or  parties,  whose  right,  title  or  interest  is  directed  to  be  sold, 
must  distinctly  state,  in  the  granting  clause  thereof,  whose  right, 
title,  or  interest  was  sold,  and  is  conveved,  without  naming,  in 
that  clause,  any  of  the  other  parties  to  the  action;  otherwise,  the 
purchaser  is  not  bound  to  accept  the  conveyance,  and  the  officer 
executing  it  is  liable  for  the  damages,  which  the  purchaser  sus- 
tains by  the  omission,  whether  he  accepts  or  refases  to  accept  it 
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article:  third. 

Docketing  a  judgment;  effect  thereof,  as  a  lien  upon  real  property; 
suspending  and  discharging  the  lien;  satisfaction  and  assign- 
ment of  a  judgment. 

Sec.  1245.  Certain   chirks  io  keop  dockot  books. 
1243a.  Current  docket  books. 
1240.  Id.:    tu   docket   Judgments. 

1247.  Filing    transcripts,    and    docketing    Jndsrmcnta    thereon. 

1248.  Penalty   for   clerk's   neplect. 

1249.  Dockets   to   bo  nublic. 

1250.  Judgment  not   to  be  a  lien   until  docketed. 

1251.  Real   property  bouH<l   for  ten  yearn   by  a  Jadgment  thns  docketed. 

1252.  Real  property  may  be  levied  upon  after  ten  years. 

1253.  Land    held    under   contract    not   bound    by   Judgment. 

1254.  rreferenrc    of    niortgnges    f<»r    purchase    money. 

1255.  Certain    time   not    to   be    Included    In    the    ten    years, 

1^6.  Court   may   order  lien   of  Judgment    to   be   suspended   upon   appeal. 

1257.  Prom    what    time    order    anspends    the   lien. 

1258.  now    lien   suspended    in    any   other   county. 
1250. 'When   and   how   lien   restored. 

1200.  Docket    of    Judgment,    how    cancelled. 

1260a.  Satisfaction   of  Judgment,    in  creditor's  absence. 

12G1.  Satisfaction-piece    to   be   given   on    payment   of   Judgment. 

1262.  Assignor   must    acknowletlge    assignment. 

1263.  Assignee    who    Is    a    re<"elver,    «'tc.,    may    flic    liotlce. 
12C4.  Entry    In    docket,    upon    return    of   execution    satisfied. 
12G5.  Id.;  where  execution  returned  unsatisfied. 

1280.  Sheriff   to  give  copy  of   satisfied   execution;   clerk   to  enter   satis- 
faction. 
12G7.   Docket;    when    to    be    discharged    and    cancelled. 
1208.  Discharge   of   a   Judgment    against    a   bnnkru])t. 
1200.  Power   of    cimrts   respecting    docket. 

1270.  Clerk    to    file    and    note    assignment    of    Judgment. 

1271.  [Reitealed.] 

1272.  To  what  Judgments  and  executions  this  article  applies. 

I    1245.    [Ani*d,      1895,      1011.1        Certain      clerks     to     keep 
docket  book*. 

Each  county  clerk,  and  the  clerk  of  the  city  court  of  the  city  of 
New  York,  must  keep  one  or  more  books,  ruled  in  columns,  con- 
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venieiit  for  making  the  entries,  prescribed  in  this  section;  in 
which  he  must  docket,  in  its  regular  order  and  according  to  its 
priority,  each  judgment,  which  ho  is  required  by  this  article  U> 
docket.  The  expense  of  procuring  new  books  wlien  necessary  is 
a  county  charge.  The  judgment  dockets  kept  by  the  county  clerk 
of  New  York  county  must  hereafter  have  separate  volumes  for 
each  letter  of  the  alphabet,  and  each  judgment  docket  book  shall 
have  its  letter,  and  the  yeai  or  years  plainly  marked  on  its  back 
and  cover  and  on  every  page,  A  judgment  docket  shall  contain 
the  names  of  those  judgment  debtors  whose  last  name  begins  with 
the  letter  marked  on  the  back  of  the  volume.  Each  volume  kept 
l>y  the  county  clerk  of  said  countj*  shall  also  have  a  marginal 
page  index  .showing  each  letter  of  the  alphabet  in  order.  A  page 
of  the  judgment  docket  shall  contain  the  names  of  those  judg- 
ment debtors  whose  first  name  begins  with  the  letter  or  whose 
first  initial  is  the  letter  marked  on  the  marginal  index  for  that 
page;  except  that  there  shall  be  at  the  back  of  each  volume  blank 
pages  not  indexed  which  shall  contain  the  names  of  those  judg- 
ment debtors  whose  first  names  are  unknown  or  fictitious.  And 
there  must  be  a  separate  volume  which  shall  contain  the  names 
of  those  judgment  debtors  that  are  corporations,  a  joint  stock 
company,  a  copartnership  or  a  person  or  persons  doing  business 
under  a  firm  name  or  style,  in  which  shall  be  entered  the  full 
nnnies  thereof  indexed  according  to  the  tir*t  names  or  the  first 
nanus  following  prefixes  or  initials  where  there  are  such.  And 
there  must  be  prepared  and  kept  .separate  volumes  for  judgment 
dockets,  lettered,  indexed  and  marked  as  hereinbefore  provided 
in  which  there  shall  be  entered  in  the  same  manner,  in  their  reg- 
ular order  and  according  to  their  priority  and  as  soon  as  it  may 
be  practicable  to  have  it  done,  the  names  of  judgment  debtors 
against  whom  judgments  have  been  docketed  within  ten  years  of 
the  time  of  the  making  of  the  entry  in  such  volumes. 

AiuM  by   L.    UttW.   rli.   »40:   L.    1011,   cli.    290,    In  cffwt   Sept.   1,   1911. 

f   1245-a.    [Added,  Ittll.J     Current   docket  books. 

The  county  clerk  of  New  York  county  must  keep  one  or  more 
books  to  be  known  as  current  docket  books.  Each  half  page  of 
space  in  each  book  shall  Ih»  consecutively  numbered  and  shall  be 
devoted  to  one  action.    On  this  half  page  the  clerk  shall  enter  the 
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title  of  the  action,  with  the  names  of  the  plaintiffs  and  dcfonOauts 
in  fnll,  and  in  chronolosrioal  order  a  brief  description  of  each 
paper  as  it  is  filed,  together  with  the  date  of  filing  thereof,  also 
the  verdict,  report  or  decision,  if  anj',  rendered  in  the  action  as 
of  the  date  of  the  rend€>ring  thereof,  also  all  orders  and  jndg- 
ments  in  the  action.  All  interlocutory  and  provisional  proceed- 
ings, and  proceedings  supplementary  to  execution,  shall  be  en- 
tered on  the  same  half  page  of  the  docket  as  the  action  out  of 
which  they  arise,  except  in  actions  where  the  entries  are  so  vol- 
uminous as  to  require  one  or  more  additional  half  pages  of  space; 
in  which  case  the  entries  shall  be  continued  under  the  snme  num- 
ber upon  other  pages  of  that  or  a  subsequent  docket  book,  refer- 
ence thereto  being  entered  at  the  end  of  the  first  and  all  addi- 
tional half  pages.  There  shall  be  kept  an  alphabetical  index  in 
which  all  the  actions  entered  in  such  current  docket  books  dur- 
ing any  year  shall  be  indexed  under  that  year  according  to  the 
last  names  of  the  plaintiffs,  to  be  so  indexed  in  separate  volumes 
for  each  letter  of  the  alphabet,  each  of  such  volumes  having  a 
marginal  page  index  for  the  first  names  of  the  plaintiffs  so  in- 
dexed, in  the  same  manner  provided  for  judgment  docket  books 
in  section  twelve  hundred  and  forty-five,  and  there  shall  be  kept 
a  separate  alphabetical  index  which  shall  contain  the  names  of 
plaintiffs  that  are  corporations,  a  joint  stock  company,  a  copart- 
nership or  a  person  or  persons  doing  business  under  a  firm  name 
or  style,  in  which  shall  be  entered  the  full  name  of  the  corpora- 
tion, joint  stock  company,  copartnership  or  person  or  persons 
doing  business  under  a  firm  name  or  style,  indexed  according  to 
the  first  names  or  initials  or  first  names  following  prefixes  or 
initials  where  there  are  such,  in  the  same  manner  as  provided  in 
Baid  section;  and  in  every  case  the  serial  number  of  the  action 
shall  be  entered  opposite  the  name  indexed.  Within  three  daysi 
after  a  summons,  writ  or  other  original  process  is  served  in  an  ' 
action  in  the  supreme  court,  New  York  county,  the  attorney  or 
party  caaaing  the  same  to  be  served  shall  file  said  process  with 
proof  of  service  in  the  office  of  the  clerk  who  has  custody  of  the 
records  of  the  court  in  which  tke  action  is  brought.  The  said  . 
clerk  shall*  upon  receipt  thereof,  stamp  the  same  with  a  certain 
number  to  be  one  of  the  series  for  that  year,  and  enter  in  the 
current  docket  book,  on  the  half  page  bearing  the  same  number, 
the  names  of  the  parties  as  they  appear  on  laid  process,  and  the 
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name  and  address  of  the  attorney  who  issued  the  same. 
And  the  attorney  or  party  causing  such  summons,  writ 
or  original  process  to  be  served  shall,  upon  demand,  give 
to  the  party  so  served,  or  to  the  attorney  of  such  party,  the 
number  so  stamped  by  the  clerk,  stamped  or  indorsed  upon  ti 
paper  with  the  title  of  the  action,  and  the  name  and  address  of 
the  attorney  or  party  who  made  or  caused  the  service  to  be  made. 
All  j)apjer8  in  the  action  shall  bear  the  same  number  as  the  suin- 

Ipionses,  writ  or  other  original  process,  which  number  shall  con- 
stitute a  part  of  the  title  of  such  action.  All  original  papers  in 
.  the  action,  with  proof  or  admission  of  their  service,  not  later 
i  than  the  day  after  their  service,  shall  be  filed  with  or  mailed  to 
^  the  clerk  who  stamped  the  number  on  the  summons,  writ  or 
^  other  original  process.  *V11  papers  to  be  hereafter  tiled  with  the 
.  clerk  of  New  York  county  must  be  flat  and  filed  flat.  The  word 
*'  action  '*  as  used  in  this  section  shall  mean  /'  action  or  special 
proceeding.*'  Whenever  a  paper  pertaining  to  any  action  begun 
prior  to  the  passage  of  this  act  is  filed  in  the  office  of  the  clerk 
who  has  custody  of  the  records  of  the  court  in  which  the  aetiou 
is  pending  the  clerk  shall  upon  receipt  of  such  paper  stamp  the 
same  with  a  certain  number,  to  be  one  of  a  series  for  the  year 
in  which  such  action  was  brought,  and  shall  enter  in  a  current 
docket  book  prepared  for  that  year  the  names  of  the  parties  to 
the  action  and  the  name  and  address  of  the  attorney  who  filed 
the  paper,  in  the  same  manner  as  if  such  paper  were  the  original 
summons,  writ  or  other  process  iu  such  action;  and  the  clerk 
shall  as  soon  as  practicable  thereafter  stamp  or  indorse  that 
number  upon  every  paper  iu  that  action  theretofore  filed  in  his 
office  and  shall  enter  such  papers,  as  they  are  so  numbered,  in 
such  docket  book  in  the  same  manner  as  if  such  docketing  had 
been  begun  with  the  first  paper  in  such  action.  And  all  sach  en- 
tries in  such  docket  books  of  actions  begun  prior  to  the  passage 
of  this  act  shall  be  indexed  in  separate  volumes  for  each  letter 
of  the  alphabet,  and  for  corporations,  a  joint  stock  company,  a 
copartnership  or  a  pei^Hin  •>r  persons  doing  business  under  a  firm 
namr  or  btyle,  in  the  ^anie  manner  as  actions  Ik  gun  after  the 
|)assage  of  this  act  are  hereinbefore  dirtH?ted  to  be  indextMl. 
Whenever  an  action  is  transferred  to  another  court,  or  the  place 
of  trial  changed,  the  clerk  to  whom  the  papers  in  such  action  are 
delivered   shall   enter  in    the   current   docket   book   copies   of   all 
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entries  theretofore  made  in  said  action,  and  shall  continue  to 
make  subsequent  entries  in  the  same  manner  as  if  the  process 
had  originally  been  filed  with  him.  All  papers  numbered  and 
docketed  as  herein  directed  shall  he  filed  topethor;  and  on  the 
entry  of  final  judf?ment  in  any  action  all  the  papers  in  that  action 
shall  be  arranged  in  the  order  of  the  dates  on  which  they  were 
filed  and  shall  be  fastened  or  bound  together  flat  with  the  judg- 
ment-roll and  so  filed.  The  county  clerk  of  New  York  counfj- 
shall  appoint,  subject  to  the  rules  of  the  state  civil  service  com- 
mission, such  subordinates  as  may  be  necessary  for  the  work  re- 
quired to  be  done  in  his.  office  under  the  provisions  of  this  act, 
and  shall  designate  the  positions  and  fix  the  compensation  of 
such  subordinates,  subject  to  the  approval  of  the  board  of  esti- 
mate and  apportionment  of  the  city*  of  New  York;  and  the  comp- 
troller of  the  city  of  New  York  shall  issue  and  sell  revenue 
bonds  to  an  amount  sufficient  to  provide  for  the  payment  of  the 
salaries  of  such  subordinates  during  the  year  nineteen  hundred 
and  eleven,  which  shall  be  a  charge  against  the  county  of  New 
Y'ork,  and  an  amount  sufficient  to  pay  and  discharge  the  bonds 
so  issued  shall  be  included  in  the  budget  made  by  said  board  of 
estimate  and  apportionment  for  the  year  nineteen  hundred  and 
twelve. 
Add»l  L.  1911,  ch.  290,  Ib  effect  Sept.   1,   1011. 

I  1246.   Id. I  to  docket  Judicmeiita* 

Each  clerk,  specified  in  the  last  section,  must,  when  he  files  a 
judgment-roll,  upon  a  judgment,  rendered  in  a  court  of  which  he 
is  clerk,  docket  the  judgment,  by  entering,  in  the  proper  docket- 
book,  the  following  particulars,  under  the  initial  letter  of  the 
surname  of  the  judgment  debtor,  in  its  alphabetical  order: 

1.  The  name,  at  length,  of  the  judgment  debtor;  and  also  his 
residence,  title,  and  trade  or  profession,  if  any  of  them  are  stated 
in  the  judgment. 

2.  The  name  of  the  party,  in  whose  faror  the  judgment  was 
rendered. 

3.  The  sum,  recovered  or  directed  to  be  paid,  in  figures. 

4.  The  day,  hour,  and  minute,  when  the  judgment-roll  was 
filed. 

5.  The  day,  hour,  and  minute,  when  the  judgment  was  dock- 
eted in  his  office. 
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6.  The  court  in  which  the  judgment  was  rendered,  and,  If  It 
was  rendered  in  the  supreme  court,  the  couuty  where  the  judg- 
ment-roil  is  filed. 

7.  The  name  of  the  attorney  for  the  party  recoyering  the 
judgment. 

If  there  are  two  or  more  judgment  debtors,  those  entries  must 
be  repeated,  under  the  initial  letter  of  the  surname  of  each. 
t  B.  8.  861,  f  13  (2  Edm.  373),  remodeUed  and  Axn'd. 

I  1347.  Fillnsr  transcripts,  and  dc^eketlMgr  Jvdsmeata 
thereon. 

A  clerk,  with  whom  a  judgment-roll  is  filed,  upon  a  judgment 
docketed  as  prescribed  in  the  last  section,  must  furnish,  to  any 
person  applying  therefor,  'and  paying  the* fees  allowed  by  law,  one 
or  more  transcripts  of  the  docket  of  the  judgment,  attested  by 
his  signature.  A  county  clerk  to  whom  such  a  transcript  is  pre- 
sented, must,  upon  payment  of  his  fees  therefor,  immediately  file 
it,  and  docket  the  judgment,  as  prescribed  in  the  last  section,  In 
the  appropriate  docket-book,  kept  in  his  office. 

L.  1840,  ch.  486.  9  26  (4  Edm.  682),  am'd. 

i  1S48.  Penalty  for  clerk's  neslect. 

A  clerk  who  omits,  as  soon  ns  practicable,  to  docket  a  judgment 
required  to  be  docketed,  or  to  furnish  a  transcript  of  a  judgment, 
so  docketed  in  his  office,  as  prescribed  in  the  last  two  sections* 
forfeits,  to  the  person  aggrieved,  two  hundred  and  fifty  dollars,  in 
addition  to  the  damages  sustained  by  reason  of  the  omission. 

fi  R.  S.  862.   i  20  (2  Edm.  874). 

i  1849.  Dockets   to  be    public. 

A  docket-book,  kept  by  a  clerk,  must  be  kept  oi>en,  during  the 
business  hours  fixed  by  law,  for  search  and  examination  by  any 
person. 

M..  i  19. 

I  1250.  Jndvment  not  to  be  a  lien  until  docketed. 

A  judgment,  required  to  be  docketed,  as  prescribed  in  this  ar- 
ticle, neither  affects  real  property  or  chattels  real,  nor  is  entitled 
to  »  prrference,  until  the  judgment-roll  is  filed,  and  the  judgment 
docketed. 

Id..  I  IS,  am'd. 

f  1251.  [Am'd,  1902,  1906.1  Real  property  bound  for  ten 
years  by  a  Judgment  thus  docketed |  Jndvments  airalnst 
persons   sued   by  a   llctltlous    name. 

Except  as  otherwise  specially  prescribed  by  law,  and  except 
also  as  in  this  section  below  provided,  a  judgment,  hereafter 
rendered,  which  is  docketed  in  a  county  clerk  s  office,  as  pre- 
scribed in  this  article,  binds,  and  is  a  charge  upon,  for  ten  years 
after  filing  the  judgment  roll,  and  no  longer,  the  real  property 
and  chattels  real,  in  that  county,  which  the  judgment  debtor  has 
at  the  time  of  so  docketing  it,  or  which  he  acquires  at  any  time 
afterwards,  and  within  the  ton  years.  Provided  however  that 
no  judgment  shall  be  a  charge  upon  or  bind  the  reul  property 
of  any  person  unless  and  until  he  be  deRignated  by  his  name  in 
a  docket  of  such  judgment  in  the  offic'«»  of  the  clerk  in  the  county 
where  such  property  is.  I'pon  such  notice  to  a  judgment  debtor 
as  the  court  may  direct  the  supreme  court  may  order  that  any 
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judgment  heretofore  or  hereafter  rendered  therein  against  such 
debtor  be  amended  so  as  to  designate  such  debtor  by  his  name 
and  that  the  clerk  of  the  county  in  which  the  judgment  roll  is 
filed  redocket  such  judgment  as  so  amended;  and  from  the  time 
of  such  redocket  during  the  remainder  of  ten  years  from  the  fil- 
ing of  the  judgment  roll,  such  judgment  shnli  bind  and  be  a 
charge  upon  the  real  property  and  chattels  real  in  thai  county 
which  such  judgment  debtor  may  have  at  the  time  of  such  re- 
docket or  may  thereafter  within  said  ten  years  acquire,  and  a 
transcript  of  such  new  docket  may  be  filed  and  docketed  in  the 
office  of  the  clerk  of  any  other  county  in  the  state  in  like  manner 
and  with  like  effect  as  a  transcript  of  an  original  docket  may  be 
filed.  Upon  such  notice  to  a  judgment  debtor  as  the  court  may 
direct  any  court  other  than  the  supreme  court  may  order  that, 
any  judgment  heretofore  or  hereafter  rendered  therein  against 
auch  debtor  and  any  docket  thereof  in  such  court  be  amended  so 
BM  to  designate  such  debtor  by  his  name,  and  at  any  time  after 
sach  amendment  shall  have  been  made  a  transcript  of  the  docket 
of  such  judgment  as  so  amended  may  be  filed  and  docketed  in 
the  office  of  the  clerk  of  any  county  in  this  state  in  like  manner 
and  with  like  effect  as  a  transcript  of  an  original  docket  may 
be  filed. 

This  and  next  iectlon  are  sabstltoteB  for  2  R.  S.  359,  $§  8  and  4;  L.  1840, 
cb.  886,  I  25;  and  Ck>.  Proc..  part  of  S  282;  L.  1002,  ch.  318;  L.  1906,  ch.  432. 
la  effect  Ifay  16,   1906. 

S  12S2.  Real  property  may  be  levied  upon  after  ten 
year*. 

When  ten  years  after  filing  the  judgment-roll  have  expired,  real 
property  or  a  chattel  real,  which  the  judgment  debtor,  or  real 
property  which  a  person,  denying  his  right  or  title  thereto,  as  the 
heir  or  deyisee  of  the  judgment  debtor,  then  has,  in  any  county, 
may  be  levied  upon,  by  yirtue  of  an  execution  against  property, 
issued  to  the  sheriff  of  that  county,  upon  a  judgment  hereafter 
rendered,  by  filing,  with  the  clerk  of  that  coimty,  a  notice,  sub- 
scribed by  the  sheriff,  describing  the  judgment,  the  execution,  and 
the  property  levied  upon;  and,  if  the  interest  levied  upon  is  that 
of  an  heir  or  devisee,  specifying  that  fact,  and  the  name  of  the 
heir  or  devisee.  The  notice  must  be  recorded  and  indexed  by  the 
clerk,  as  a  notice  of  the  pendency  of  an  action.  Tor  that  purpose, 
the  judgment  debtor,  or  his  heir,  or  devisee,  named  in  the  notice, 
is  regarded  as  a  party  to  an  action.  The  judgment  binds,  and  be- 
comes a  charge  upon,  the  right  and  title  thus  levied  upon,  of  the 
judgment  debtor,  or  of  his  heir  or  devisee,  as  the  case  may  be. 
only  from  the^time  of  recording  and  indexing  the  notice,  and  until 
the  execution  is  set  aside,  or  returned, 

f  1263.  I«and  beld  under  contract  not  bound  by  Jndar- 
meat. 

The  interest  of  a  person,  lioldiDg  a  contract  for  the  purchase 
of  real  property,  is  not  bound  by  the  docketing  of  a  judgment; 
and  cannot  be  levied  upon  or  sold,  by  virtue  of  an  execution,  is- 
sued upon  a  judgment. 

1  R.  S.  744.  first  para^aph  of  f  4  (1  Edra.  696).    Spo  $|  045.  1370,  1874. 

S  1254.  Preference  of  mortaran^eM  for  pnrebnwe-money. 

Where  real  property  is  sold  and  convoyod.  and,  at  the  same 
time,  a  mortgage  thereupon  is  given  by  the  purchnser,  to  secure 
the  payment  of  the  whole  or  a  part  of  the  purchase-monev,  the 
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lien  of  the  mortKage,  upon  that  real  property,  ib  superior  to  the 
lien  of  a  prerious  judgment  against  the  purchaser. 

1  B.   S.  749,  9  6  (1  E(lm.   700),  adi'd. 

I  1265.    Certain  time  not  to  be  Included  In  the  ten  ^ears. 

The  time,  during  which  a  judgment  creditor  is  stayed,  by  an 
injunction  or  other  order,  or  by  the  operation  of  an  appeal,  or  by 
express  provision  of  law,  from  enforcing  a  judgment,  is  not  a 
part  of  tne  ten  years,  to  which  the  lien  of  a  judgment  is  limited 
by  this  article.  But  this  section  does  not  extend  the  time  of  the 
lien,  as  against  a  purchaser,  creditor,  or  mortgagee  in  good  faith. 
Go.  Proc.,  second  sentence  of  (  282,  am'd. 

9  12S6.  Court  may  order  lien  of  JndiTBKeat  to  be  muM» 
vended  upon  appeal. 

Where  an  appeal  from  a  judgment  has  been  perfected,  and  an 
undertaking  has  been  given,  sufficient  to  entitle  the  appellant  to 
a  stay  of  the  execution  of  the  judgment,  without  an  order  for 
that  purpoce,  the  court,  in  which  the  judgment  was  recovered, 
may,  in  its  discretion  and  upon  such  terms  as  justice  requires, 
make  an  order,  upon  notice  to  the  attorney  for  the  respondent, 
and  to  the  sureties  in  the  undertaking,  exempting  from  the  lien  of 
the  judgment,  as  against  judgment  creditors,  and  purchasers  and 
mortgagees  in  good  faith,  the  real  property  or  chattels  real,  upon 
which  the  judgment  is  a  lien,  or  a  portion  thereof,  specifically 
described  in  the  order.  If  all  the  property,  subject  to  the  lien, 
is  so  exempted,  the  order  must  direct  the  clerk,  in  whose  office 
the  judgment-roll  is  filed,  to  make  an  entry,  on  the  docket  of  the 
judgment,  in  each  place  where  it  appears  in  the  docket-book,  sub- 
stantially as  follows:  **  Lien  suspended  upon  appeal.  See  order 
entered  ";  adding  the  proper  date.  If  a  portion  only  is  exempted, 
the  order  must  direct  the  clerk  to  make,  in  like  manner,  an  entry, 
substantially  as  follows:  "  Lien  partially  suspended  upon  api>eal. 
See  order  entered";  adding  the  pmper  date.  The  clerk  must, 
when  he  files  the  motion  papers,  and  enters  the  order,  make  the 
entry  or  entries  in  the  docket-book,  as  required  by  the  order. 

Substitute  for  Co.  Proc,  part  of  {  282. 

9  12B7.    From, 'What  time  order  •n«pend«  the  lien. 

Where  an  order  is  made,  as  prescribed  in  the  last  section,  by  the 
supreme  court  or  by  a  county  court,  it  operates  as  a  suspension  of 
the  lien  upon  property  situated  in  the  connty.  where  the  judg- 
ment-roll is  filed,  from  the  time  when  the  order  is  entered,  and 
the  proper  entry  made  in  the  docket-book.  If  the  property  ex- 
empted is  situated  in  another  county,  or  If  the  order  was  made 
by  a  court,  other  than  the  supreme  court  or  a  county  court;  the 
order  operates  as  a  suspension,  from  the  time,  when  the  proper 
entry  is  made  in  the  docket-book,  kept  by  the  clerk  of  that  county, 
as  pre8cril)ed  in  the  next  section. 

Id. 

f   1258.    How  Hen  suspended  in  any  other  eounty. 

The  olcrk,  with  whom  the  order  is  entered,  must,  upon  pay- 
ment of  his  fi'os  therefor,  furnish  to  the  porty  who  obtoined  the 
order,  one  or  more  transcripts,  attested  by  his  siguature.  of  the 
docket  of  the  judgment.  iiK-luding  the  entry  made  upon  the 
docket.  A  eounty  clerk,  in  whose  office  the  judgment  is  docketed, 
must,  upon  payment  of  his  fees  therefor,  immediately  file  such 
a  transcript;  and  make  an  entry  upon  the  docket  of  the  judgment, 
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in  each  place  where  it  appears  in  his  docket-book,  substantially 
as  follows:  **  Lien  suspended  ",  or,  "  Lien  partially  suspended ' , 
according  to  the  entry  upon  the  original  docket,  and  also,  "  See 
transcript  filed";  adding  the  proper  date. 
Id. 

9  12S9.    When  and  how  liem  re»tored. 

At  any  time  after  a  judgment,  which  has  ceased  to  be  a  lien. 
as  prescribed  in  the  last  three  sections,  is  affirmed,  or  the  aopeai 
therefrom  is  dismissed,  the  lien  thereof  may  be  restorea,  asi 
follows : 

1.  The  clerk,  in  whose  office  the  judgment  of  affirmance,  or 
the  order  dismissing  the  appeal,  is  entered,  must,  upon  the 
request  of  the  judgment  creditor,  d<»cket  the  judgment  anew, 
as  it  was  originally  docketed,  but  in  the  order  of  priority  of  the 
new  docket;  and  he  must  write,  upon  the  new  docket,  the  words. 
"Lien  restored  by  redocket";  adding  the  date  of  redocketing. 

2.  A  transcript  of  the  new  docker  must  be  furnished  to  n 
county  clerk,  in  whose  office  an  entry  of  the  suspension  of  the 
lien  has  been  made,  as  prescribed  in  the  last  two  sections;  and 
thereupon  the  judgment  must  be  do^'keted  by  him  anew,  in  the 
order  of  the  priority  of  the  new  docket.  The  clerk  who  so  re- 
dockets  the  judgment,  must  make  an  entry  upon  the  new  docket, 
substantially  as  follows:  **  Lien  restored  by  redocket.  See  tran- 
script filed  *';  adding  the  date  of  redocketing  in  his  county. 

The  lien  of  the  judgment  is  thereupon  restored,  for  the  unex- 
pired period  thereof,  as  if  the  order  had  not  boen  made;  but  with 
like  effect  only,  as  against  judgment  creditors,  purchasers,  and 
mortgagees  in  good  faith,  as  if  the  judgment  had  then  been 
first  docketed. 

I  1200.  rAm'd,  18»0,  1011.1  Docket  of  Jndiriiieiit.  how 
eaaeelled. 

The  dock**t  of  a  judgment  must  bo  cancelled  and  discharged 
by  the  clerk,  in  whose  office  the  judgment-roll  is  filed,  upon  filing 
with  him  a  satisfaction-piece,  describing  the  judgment,  and  exe- 
cuted as  follows: 

1.  Except  as  otherwise  prescribed  in  the  next  subdivision,  the 
satisfactinn-piece  must  be  executed  by  the  party  in  whose  favor 
the  judgment  was  rendered,  or  his  executor  or  administrator;  or, 
if  it  is  made  within  two  years  after  the  entry  of  judgment,  or 
after  the  entry  of  final  judgment  or  order  of  affirmance,  by  the 
attorney  of  record  of  the  party.  But  whore  the  authority  of 
the  attorney  has  been  revoked,  a  satisfaction  by  him  is  not  con- 
clusive, against  the  person  entitled  to  enforce  the  judgment,  in 
respect  to  a  person,  who  had  actual  notice  of  the  revocation, 
before  a  payment  on  the  judgment  was  made,  or  a  purchase  of 
property  bound  thereby  was  effected. 

2.  If  an  assignment  of  the  judgment,  executed  by  the  party 
in  whose  favor  it  was  rendered,  or  his  executor  or  administrator 
has  been  filed  in  the  clerk's  office  the  satisfaction-piece  must  be 
executed  by  the  person,  who  appears,  from  the  assignment,  or 
from  the  last  of  the  subsequent  assignments,  if  any,  so  filed, 
showing  a  continuous  chain  of  title,  to  bo  the  owner  of  the  judg- 
ment; or  by  his  executor  or  administrator. 

3.  If  the  satisfaction-piece  is  executed  by  an  attorney  in  fact, 
in  behalf  of  a  person  authorized  to  execute  it,  other  than  the 
attorney  of  record,  an  instrument,  containing  a  power  to  ac- 
knowledge the  satisfaction,   must  be  filed  with  the  satisfaction- 
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piec<»,  unless  It  has  lieen  recorded,  iu  the  proper  book  for  record- 
iiip  deeds,  in  that  or  another  county;  in  which  cane,  the  satU- 
faction-piece  must  refer  to  the  record,  and  the  clerk  may,  for 
his  own  indemnity,  reiiuire  evidence  of  a  record  remaining  iu 
another  office. 

Tlie  execution  of  each  satisfaction-piece  or  power  of  attorney 
must  be  acknowledjrod,  before  the  cU^rk,  or  his  deputy,  and  cer- 
tified by  him  thereupon;  or  it  must  be  acknowledged  or  proved, 
and  <'erti(ied,  in  like  manner  as  a  deed  to  be  recorded  in  the 
county  where  it  is  tiled.  ' 

4.  In  the  al>sence  of  a  satisfaction  piece  under  any  of  the  for€»- 
going  provisions  of  this  section  the  docket  of  a  judgment  must  Ih' 
<'anceled,  satisfied  and  discharged  by  the  clerk  in  whoHe  olHco 
the  judgment-roll  is  tiled  at  any  time  if  the  judgment  debtor,  *>r 
his  legal  representatives,  or  any  other  person  shall  deposit  with 
such  clerk  a  sum  of  money  equal  to  the  amount  of  the  judgment, 
or  if  the  docket  shows  a  partial  satisfaction  thereof,  the  unpaid 
residue  thereof,  with  interest  to  the  time  of  such  deposit  and  in 
addition  thereto  a  sum  equal  to  one  per  centum  of  said  judgment 
or  unpaid  residue.  There  shall  be  delivered  to  such  clerk  with 
such  a  deposit  a  certiticate  of  the  sherifif  of  the  same  county  dated 
on  the  day  of  such  de|>osit  that  no  execution  upon  the  judgment 
is  in  his  hands.  I'pon  any  such  payment  and  delivery  of  such 
certificate  the  clerk  shall  enter  upon  the  judgment  docket  the 
words  ••  satistied  and  dis<'harged  by  deposit.  All  the  provisions 
of  section  twelve  hundred  and  sixty-seven  of  this  act,  so  far  as 
tliey  affect,  shall  be  applicable  to  this  subdivision  of  this  sectii>n, 
exc<'pt  that  the  clerk  of  a  county  with  whom  a  judgment  has 
be<'n  docketed,  but  with  whom  the  judgment-roll  has  not  been 
tile4i,  before  tiling  the  transcript  and  canceling  and  dischargini; 
(he  docket  of  a  judgment  satistied  of  roconl  pursuant  to  this 
subdivision  of  this  section,  shall  also  require  to  be  delivered  to 
him  in  additi<m  to  the  certiticate  provided  for  in  section  twelve 
hundred  and  sixty-seven  of  this  act,  a  certiticate  of  the  sheriff  of 
the  sauu'  county  showing  that  no  exe<'uti<iu  is  in  his  bands  or 
that  an  execution  is  iu  his  hands  and  that  he  has  received  pay- 
nu'nt  of  all  fees  to  which  he  would  by  law  be  entitled  if  lie  had 
collected  by  virtue  of  an  execution  the  amount  of  said  judgment 
4)r  unpaid  residue  thereof  with  interest.  It  shall  be  the  duty 
of  snch  sherifl'  to  acc4'pt  such  fees  without  payment  to  him  of  the 
amount  of  the  judgment  or  any  part  thereof,  upon  there  being 
deliverrd  to  him  a  certiti<'ate  of  tin*  clerk  with  whom  the  judg- 
ment-roll is  tiletl.  showing  that  the  judgment  has  b<»en  satistied  of 
record;  and  it  shall  be  the  duty  of  any  sheriflT  to  give  any  ana 
all  cerliticates  retpiired  under  this  subdivision  of  this  section, 
upon  compliance  with  the  provisions  here4)f  and  he  shall  be 
entitled  to  receive  tifty  cents  for  each  certiticate.  AH  deposits  of 
money  hereunder  shall  be  considered  as  paid  into  court  and  shall 
be  subject  to  the  provisions  of  the  code  of  civil  proce<lure  relative 
to  the  payment  of  money  into  court,  and  the  surrender  of  such 
nioiu'y  by  an  order  of  the  court.  The  additional  one  per  centum 
to  be  deposited  as  aftiresaid  shall  be  in  payment  of  nil  fees  of  the 
tinancial  titticer  of  the  city  or  county  with  whom  any  money  is  de- 
posited hereunder.  Kut  no  provision  of  this  subdivision  shall 
affect  the  right  <»f  the  judgment  creditor  to  appeal  from  the  judg- 
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ment,  or  make  any   motion  with  respect  thereto,  uor  shall  any 
proceedings  on  appeal  be  affected  by  this  subdivision. 

2  R.  S.  362,  li  22.  23  and  24  (2  Edm.  375).  and  L.  1834.  ch.  262. 
fl  1.  2  aod  3  (4  Eduu  622);  L.  1801).  cb.  95;  L.  1011,  cb.  5i)9,  iu  effect 
June    30,    1911. 

i  12<S1.  Satisfaction-piece  to  be  iriven  on  parment  of 
Jadorment. 

The  persoD,  entitled  to  enforce  a  jadgment,  must  execute,  and 
acknowledge  before  the  proper  officer,  a  satisfaction-piece  thereof, 
at  the  request  of  the  judgment  debtor,  or  of  a  person  interesred 
in  the  property  bound  by  the  judgment,  upon  presentation  at  a 
satisfaction>piece,  and  payment  of  the  sum  due  upon  the  judg- 
ment, and  the  fees  allowed  by  law  for  taking  the  acknowledg- 
ment of  a  deed. 

Id..    }    25    (2    Edm.    375).    am'd. 

$  1262.  [AmMy  180S.]  Asslynor  mniit  acknowledire  an-' 
■lirnment. 

A  person  who  has  heretofore  executed,  or  hereafter  executes, 
a  written  assignment  of  a  judgment,  owned  by  him,  without 
acknowledging  the  execution  thereof,  before  an  officer  authorized 
to  take  the  acknowledgment  of  a  deed,  must  so  acknowledge  it, 
at  the  request  of  his  assignee,  or  of  a  subsequent  assignee  thereof, 
or  of  the  judgment  debtor,  upon  presentation  of  the  assignment, 
and  payment  of  the  officer's  fees. 

L.    1895,    ch.    MO. 

S   1203.  As»lvnee  Mrho  1»  a  receiver,  etc.,  nft«y  Ale  notice. 

A  resident  of  the  State,  or  a  person  having  an  office  within  the 
State,  for  the  regular  transaction  of  business,  in  person,  who 
becomes  the  owner  of  a  judgment,  by  virtue  of  a  general  assign- 
ment for  the  benefit  of  creditors,  or  of  an  appointment  a»  a 
receiver,  or  trustee  or  assignee  of  an  insolvent  debtor  or  bank- 
rupt, may  file  with  the  clerk,  in  whose  office  the  judgment-roll  is 
filed,  a  notice  of  the  assignment,  or  of  his  ni)i)oin1nient,  and  of 
his  ownership  of  the  judgment.  The  notice  must  be  subscribed 
hy  him.  adding  to  his  signature  his  place  of  residence,  and  also, 
if  he  resides  without  the  State,  his  office  address.  A  notice  so 
filed  has  the  same  force  and  effect,  for  the  purpoi^es  of  this 
article,  as  if  it  was  an  assignment  of  the  judgment. 

1  12G4.  Entry  In  docket,  npon  retnrn  <»f  execution  nat- 
failed. 

Where  an  execution  is  returned,  wholly  or  partly  satisfied,  the 
clerk  must  make  an  entry  of  the  satisfaction,  or  partial  satisfac- 
tion, in  the  docket  of  the  judgment,  upon  which  it  was  issued. 
Thereupon  the  judgment  is  deemed  satisfied,  to  the  extent  of 
tlie  amount  returned  as  collected,  unless  the  return  is  vacated 
by  the  court, 

2  R.   a,  3G2.    %   2G   (2  Edm.   375). 

{   1205.  Id.;  -tv-here   execution   returned   nnsatlalled. 

Where  an  execution  is  returned  wholly  unsatisfied,  the  clerk 
must  immediately  make,  in  the  docki't  of  the  judgment,  upon 
whi<h  it  was  issued,  an  entry  of  the  faet,  stating  the  time  when 
the  «»xecution  was  returned. 
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§  124(0.  Sheriff  to  ffive  copy  of  »«tifilled  exerntioni  clerk 
to  eiiter  natinfactloii. 

A  sheriff,  upon  being  paid  the  full  amount  due  upon  au  execu- 
tion in  his  hands,  must  immediately  indorse  thereupon  a  return 
o'f  satisfaction  thereof.  He  must  also  deliver,  to  the  person 
making  the  payment,  upon  the  letter's  request,  and  payment 
of  the  fees  allowed  by  law  therefor,  a  certified  copy  of  the 
execution,  and  of  the  return  of  satisfaction  thereupon:  which 
may  be  filed  with  the  clerk  of  the  same  county,  who  must  there- 
upon cancel  and  discharge  the  docket  of  the  judgment,  as  if  the 
judgment-roll  was  tiled  in  his  office,  and  the  execution  was  re- 
turned to  him,  as  satisfied.  But  this  section  does  not  exonerate 
the  sheriff,  from  his  duty  to  return  the  execution,  to  the  clerk 
with  whom  the  judgment-roll  is  filed. 

L.    ISOiO.    oh.    6.    f    1    (4    Edm.    C<iri),    aurd.      Soe    |    1306. 

S   1207.  Docket;  M'hen  to  be  dlHckarired  and  cancelled. 

The  clerk  of  a  county,  with  whom  a  judgment  has  been  dock- 
eted, must  cancel  and  discharge  the  docket  thereof,  upon  the 
tiling,  with  him,  of  a  certiti<'ate  of  the  clerk,  with  whom  the 
judgment-roll  is  tiled,  showing  that  the  judgment  has  b<'cn  re- 
versed, vacated,  or  satisfied  of  record;  or  the  certlfirate  of  the 
clerk  of  the  county,  with  whom  a  copy  of  an  execution,  and  of 
a  return  of  satisfaction  thereupon,  have  been  filed,  ns  prescribed 
in  the  last  section,  showing  that  they  have  been  so  filed,  and  tho 
docket  cancelled  and  discharged  accordingly. 

L.   1860,  ch.  G,   f  2,  and  L.  1S41.   ch.   104.   |  5  (4  Bdm.  627).  consolidated. 

9  laas.    [Repealed  by  I..  llK)i>,  ch.  17.  See   Consolidated  Laws, 
tit.  Debtor  and  Creditor  Law,  §  150.J 
f   120SK   Power   of    courts    reiipectinar   docket. 

A  court  of  record  has  the  same  power  and  jurisdiction,  con- 
cerning the  docket  of  its  judgments,  kept  by  a  county  clerk,  which 
it  has  concerning  the  docket,  kept  by  its  own  clerk.  It  may 
direct  that  such  a  docket  be  amended:  or  that  its  judgment,  there 
docketed,  be  docketed  nunc  pro  tunc. 

L.   1844.  cli.   104.   fi  7   (4  £dm.  G28).   am'd. 

ft  1270.  Clerk  to  file  and  note  amtlmtnient  of  Jadirment. 
I'pon  the  presentation,  to  the  clerk  of  a  court  of  record,  of  an 
assignment  of  a  judgment,  entered  in  his  office,  executed  by  a 
person  entitled  to  satisfy  the  judgment,  as  prescribed  in  section 
12<>()  of  this  act,  and  otherwise  exe<-uted  ns  ijrescribed  in  that 
section,  with  respect  to  a  satisfaction-piece,  and  upon  payment 
of  the  fees,  allowed  by  law,  for  filing  a  transcript,  and  docketing 
II  judgment  thereupon,  the  clerk  must  forthwith  file  the  assign- 
ment in  his  office.  an<l  make,  upon  the  docket  of  the  judgmi^nt, 
nn  entry  of  the  fact,  and  of  the  day  of  filing:  or,  if  he  keeps  a 
separate  book  for  the  entry  of  assignments  of  judgments,  an 
entry,  referring  to  the  page  of  the  book,  w^here  the  filing  of  the 
assignment  is  noted. 

I  12T1.     [Repealed,  1870.] 

S  1272.  To  vrhat  Judarmentn  and  execvtiona  this  article 
applicM. 

This  article  applies  only  to  a  judgment,  wholly  or  partly  for 
a  sum  of  money,  or  directing  the  payment  of  a  sum  of  money; 
nn<l  to  au  executi<»u  issut'd  upon  such  a  judgment. 
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irtlde  1.  Confession   of   judgrment. 

2.  SubmlMlon  of  a  controTerBy,   upon   facts  aaxoltted. 

ARTIGliE    ITIRST. 

Covt/'emon  ofjudgmefnt. 

8ec.  1273.  Judgment  xavf  b«  coafess^d. 

1274.  StaiemeDt;   form  tbereof. 

1275.  Sj^Utement  to  be  filed,  and  Judgment  entered. 

1276.  Judgment-roll;   docketing  aud  euroreiug  tbe  Judgment. 

1277.  ExeontJon,   where  tbe  Juilgment   Is  not  all   due. 

1278.  COQfeniou  by  one  of  several  Joint  debtors. 

§  1273.  [Am'«l,  1S77,  1S07,  15MM).]  Jnclffment  wuiy  be 
eonfenaed. 

A  jtid^anefit  by  oonfpusioti  may  he  entprod.  without  aotion, 
eitlipr  for  money  dne  or  to  hei-ome  due,  or  to  secure  a  person 
ajcaiiist  roiitin^ent  Uahility  in  behalf  of  tbe  defendant,  or  both, 
as  preKcribed  in  thifl  article. 

Co.  Prop..  {  3R2:  L.  1«*7,  oh.  Bs.  Am'd  by  L.  190fl.  ch.  CR.  AIho  partly 
pe|wj)l(«l  by  L.  1009,  ch.  19.  Het^  C-ou8oUdnte«1  Imvth,  tit.  Uoinefltit;  RelatlsMi's 
Law,  S  21.  See  note  57  of  notes  of  Board  of  Statutory  Consolidation  at  eu^ 
of   imkIo.  . 

{   1274.  St»tementt  form  tl&ereof. 

A  written  statement  must  be  made,  and  signed  by  the  defend- 
ant,  to  the  following  elSfect: 

1.  It  must  state  tbe  sum,  for  which  judgment  may  be  entered, 
and  authorise  the  entry  of  judgment  therefor. 

2.  If  the  judgment  to  be  confessed  is  for  money  due  or  lo 
become  due,  it  must  state  concisely  the  facts,  out  of  which  tbe 
debt  arose;  and  must  show^,  that  the  sum  confessed  therefor  ia 
justly  due,   or  to  become  due. 

3.  If  the  judgme3it  to  be  cent esaed-  is  fdr  the  purpose  of  secur- 
ing the  plaintiff,  against  a  contingent  liability,  it  must  state 
concisely  the  ft^cts,  constituting  .the  liability;  and  must  show, 
that  the  sum  confessed  th^^efor  does  not  exceed  the  amount 
of  the  liability. 

The  state^nent  must  be  verified  by  the  osith  of  the  defendant, 
to  the  effect,  that  the  matters  of  fact  therein  set  forth  are  true. 
Id.,  f  888.  am'd. 

S  127S.  [Am*d,  1R96.]  Statement  to  be  Hied,  and  Jndir- 
■lent  entered. 

At  any  time  within  three  years  after  the  statement  is  verified, 
it  may  be  filed  w^ith  a  county  clerk,  or,  where  the  sum,  for 
which  judgment  is  confessed,  does  not  exceed  two  thousand 
dollars,  exclusive  of  interest  from  the  time  of  making  the  state- 
ment, with  the  clerk  of  the  city  court  of  the  city  of  New-York. 
Thereupon  the  clerk  must  enter,  in  like  manner  as  a  judgment 
is  entered  in  an  action,  a  judgment  for  the  sum  confessed,  with 
costs,  which  he  must  tax.  to  the  amount  of  fifteen  dollars, 
besides  disbursements  taxable  in  an  action.  If  the  statement 
is  filed  with  a  county  clerk,  tbe  judgment  must  be  entered  in 
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the  supreme  court;  if  it  is  filed  with  the  clerk  of  another  court, 
■pecitied  ifj  this  sectiou,  the  judgment  muHt  be  entered  iu  the 
court  of  which  he  is  clerk.    But  a  Judgment  shall  not  b«  entered 
upon  such  a  atatemeut,  after  the  defendant's  death. 
Go.  P:x>c..  S  8M.  lint  seutence  am'd;  L.  1895,  ch.  M6. 

V    9  1276^  [Am'd,     187d.]    Judgment-roll  |     docketln*     am4 
eMffordns'   tlie   Jadciueiit. 

The  clerk,  immediately  after  entering  the  judgment,  must 
attach  together  and  file  the  statement,  as  verified,  and  a  copy; 
of  the  judgment;  which  constitute  the  judgment-roll.  The  judg- 
ment may  be  docketed,  and  enforced  against  property,  in  the 
same  manner,  and  with  the  same  effect,  ah  a  juogmeut  in  an 
action,  rendered  in  the  same  court;  and  each  provision  of  law, 
relating  to  a  judgment  ia  an  action,  and  the  proceedings  aubae* 
quent  thereto,  apply  to  a  judgment  thus  taken. 
Id.,  I  884,  second  and  third  sentences  am'd. 

I  ta77.  IBzecvtlon  'vrliere    the   Judjrment   la   not   all   due. 

Where  the  debt,  for  which  the  judgment  Is  rendered,  is  not 
all  due,  execution  may  be  issued,  upon  the  judgment,  for  tne 
collection  of  the  sum  which  has  become  due.  The  execntioa 
must  be  in  the  form  prescribed  by  Inw,  for  an  execution  upon  a 
judgment  for  the  full  amount  recovered;  but  the  person,  whose 
name  is  subscribed  to  it,  must  indorse  thereupon  a  direction  to 
the  sheriff,  to  collect  only  the  sum  due,  stating  the  amount 
thereof,  with  interest  thereon,  and  the  costs  of  the  judgment. 
Notwithstanding  the  issuing  and  collection  of  such  an  execation. 
the  judgment  shall  remain,  as  security  for  the  sum  or  sums  to 
become  due,  after  the  execution  is  issued.  When  a  further  sum 
becomes  due,  an  execution  may,  in  like  manner,  l>e  iaaned  for 
the  collection  thereof;  and  successive  executions  may  be  Inued, 
as  further  sums  become  due. 
Id.,  remainder  of  {  884. 

I  1278.  Confeaalon    liy    one   of   seTeral   Joint   debtoala. 

One  or  more  joint  debtors  may  confess  a  judgment  for  a  joint 
debt,  due  or  to  become  due.  Where  all  the  joint  debtors  do  not 
unite  in  the  confession,  the  judgment  must  be  entered  and  en- 
forced against  those  only  who  confessed  it;  and  it  is  not  a  bar 
to  an  action  against  all  the  joint  debtors,  upon  the  aa^e  demand. 
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c.  11.  t.  2^  a.  2  SUBMISSION  OF.  CONTROVBBSY.  §§  1279-81 
ARTICLB   SBCOND. 

Submission  tf  a  coatrcrversy,  upon  foots  admitted, 

Mmt.  1279.  Controversy,    how*    submitted    without    proceu. 

1280.  Papers   to  be  filed;   controversy   thereupon    becomes   an   actioc. 

1281.  Sobfleqcent  proceedings  ragolated. 

I  1270.  Controversy-,    liow    •ubmltted    Trlthoiit    process. 

The  parties  to  a  question  in  difference,  which  might  be  the 
rabject  of  an  action,  being  of  full  age,  maj  agree  upon  a  case, 
containing  a  statement  of  the  facts,  upon  which  the  controversy 
depends;  and  may  present  a  written  submission  thereof  to  a 
eoart  of  record,  which  would  have  >nri8diction  of  an  action, 
brought  for  the  same  cause.  The  case  must  be  accompanied 
with  the  affidavit  of  one  of  the  parties,  to  the  effect,  that  the 
controversy  is  real;  and  that  the  submission  is  made  in  good 
faith,  for  the  purpose  of  determining  the  rights  of  the  parties. 
The  flubmission  must  be  acknowledged  or  proved,  and  certified, 
iu  like  manner  as  a  deed,  to  be  recorded  in  the  county  where 
it  is  filed. 
Go.   Proc.,  part  of  {  372,   am'd. 

(  1280.  Papers  to  be  filed ;  contro-rersy  thereupon  be- 
comes  au  aetlon. 

The  case,  submission,  and  aflSdavit,  must  be  filed  in  the  office 
of  the  clerk  of  the  court  to  which  the  submission  is  made.(l)  If 
the  submission  is  made  to  the  supreme  court,  they  must  bo  filed 
in  the  office  of  the  county  clerk,  if  any,  specified  in  the  submis- 
sion; if  no  county  clerk  is  so  specified,  thoy  may  be  filcni  in  the 
office  of  any  county  clerk.  The  filing  is  a  presentation  of  the 
submission;  and  thenceforth  the  controversy  becomes  an  action; 
and  each  provision  of  law,  relating  to  a  proceeding  in  an  action^ 
applies  to  the  subseiiuent  proceedings  therein  except  as  otherwise 
prescribed  in  the  next  sction. 

(1)  New.  Bemainder  la  sabstitated  for  Go.  Proc.,  {  874,  and  part  of  §|  372 
and    373. 

I  1281.  [Am'd,  180B,  1889.}  Snbseqaent  proeeedlnffs  regu- 
lated. 

An  order  of  arrest,  a  temporary  injunction,  or  a  warrant  of 
attachment,  cannot  be  granted  in  such  au  action;  the  costs 
thereof  are  always  in  the  discretion  of  the  court,  but  costs  can- 
not be  taxed,  for  any  proceedings  before  notice  of  trial;  the  action 
must  be  tried  by  the  court,  upon  the  case  alone;  and  the  onse, 
submission,  affidavit,  and  a  certified  copy  of  the  judgment,  and 
of  any  order  or  paper  necessarily  affecting  the  judgment,  con- 
stitute the  judgment  roll.  If  the  action  is  in  the  supreme  court 
it  mu«t  be  tried  and  judgment  rendered  by  the  appellate  division 
thereof,  and  if  in  the  city  court  of  the  city  of  New  York,  it 
must  be  tried  and  judgment  rendered  at  the  general  term  thereof. 
If  the  stateonent  of  facts  contained  in  the  case,  is  not  sufficient 
to  enable  the  court  to  render  judgment,  an  order  must  be  made 
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dismissing  the  submission,  withoat  ousts  to  either  party;  unless 
the  court  permits  the  parties,  or,   in  a  proper  case  their  repre- 
Hentatives,  to  file  an  additional  statement,  which  It  may  do,  In  Its 
discretion,  without  prejudice  to  the  original  statement 
L.  1895.  ch.  M6 ;  L.  18M,  eh.  ffi6.    In  eflSeot  UaT  5. 18W. 
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c.  11, 1 8  VACATING  JUDGMENT.  gg  1383-^ 

TITUS  UI. 

Vacating  or  setting  aside  a  judgment,  for  irreg^axity  or 
error  in  fact. 

See  1282.  notion  to  Bet  aside  Judgment  for   Irregularity;   when   )t   may   be 
heard. 
U83.  MetlOD  to  aet  ailde  Judgment  for  error  in  fact;   when  it  may  be 

made  by  party. 
12M.  Id.;   after   a    party's    death. 

1285.  Id.;   by    a    person    not   a    party. 

1286.  Id.;  wben  eereral  parties  ftre  entitled  t<y  moTe. 

1287.  To  whom   notice  of  -the   motion   must   be   glvtio. 

1288.  Id..;  when  real  property  recovered  by  the  Judgment  has  been  ooa- 

▼ejed. 
1288.  Jiow  notice  given  under  this  title. 

1290.  Within  what  time  motion  to  be  made. 

1291.  Exceptions  in  cases  of  disability. 
1293.  RestltnUon;    when    directed. 

1  1882.  MotloM  to  set  aside  JvtHfment  for  lrreffiil«rlty| 
arisen  It  maj-  be  lieard. 

A  motion  to  set  aside  a  fiual  judgment,  for  irregularity,  shall 
not  be  heard,  after  the  oxpiijation  of  oii<'  yenr  .since  the  filing 
of  the  judgment-roll;' unless  notice  thereof  is  jjiren  for  a  day 
within  the  year,  and  either  the  hen  ring  is  adjourned,  by  one  or 
more  orders,  until  after  the  expiration  of  the  year;  or  the  term, 
for  which  it  is  thus  noticed,  is  not  held.  In  the  latter  eTent, 
the  motion  may  be  re-noticed  for,  and  heard  at,  the  next  term. 
at  which  it  can  be  made,  held  not  less  than  ton  days  after  the 
day,  when  the  first  term  was  appointed  to  be  held. 

2  B.  S.  3S9.  S  2  (2  Edm,  SH).  remodelled.     See  f  724. 

S  1283.  Motion  to  set  aside  Jtidarnient  for  error  la  factt 
w^Jhen  It  may  be  made  by   party. 

A  motion  to  set  aside  a  final  judgment,  rendered  in  a  court  of 
record,  for  error  in  fact,  not  arising  upon  the  trial,  may  be  made 
by  the  party  against  whom  St  Is  rendered;  or,  if  an  execution 
haa  not  been  issued  thereon,  and  the  judgment  has  not  beea 
wholly  or  partly  satisfied  or  enforced,  by  tbe  party  in  wlioae 
faror  it  is  rendered.    (See  §  1290 

2  R.   8.  691.  parts  of  H  2  and  S  (2  Edm.  813).  eouMlidsted  and  am*d. 

I  1284.  Id.  I  after  a  party's  deatb. 

A  like  motion  may  be  made,  after  the  death  of  a  party  enti- 
tled to  make  it,  as  prescribed  In  the  last  section,  by  the  following- 
persons: 

1.  Where  the  iudgmest  ^waxds.  a  sum  of  money,  or  a  chattel, 
or  an  interest, in  real  property,  which  is  doolnred  by  law  to  be 
assets,  the  motion »may  be  made  by  his  executor  or  administrator. 

2.  Where  the  judgment  awards  real  property,  or  the  possession 
thereof,  or  where  the  title  to  or  an  estate  or  interest  in  real 
property  is  determined  or  affected  thereby,  the  motion  may  be 
msde  by  the  heU  of  the  decedent,  to  whom  the  real  property 
descended,  or  might  have  descended,  or  by  the  person  to  whom 
he  devised,  it. 

3.  Where  the<  jndgnMSt  is  Tendered  ^igainst  or  in  f&vor  of  two 
or  more  persons*  the  motion  may  be  made.  Jointly,  by  the 
sarriyor*  and  ti^  person  wno  would  have  been  entitled  to  msks 
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it,  if  the  judgment  had  been  rendered  in  favor  of  or  against  the 
decedent  only. 
2  R.  S.  601,  I  2.  BaM.  2  And  8,  and  S  6,  eootoUdaAQd. 

i  128B.  Id.  I  hy  m  peraon  not  a  party. 

A  motion  may  be  made,  either  before  or  after  the  death  of  the 
defendant,  by  a  person,  who  is  not  a  parly,  to  set  aside,  for  error 
in  fact,  not  arising  upon  the  trial,  a  judgment,  rendered  in  an 
action  against  a  tenant  for  life,  or  for  years,  awarding  real 
property,  or  the  possession  of  real  property,  in  which  the  peraoo 
making  the  motion  has  an  estate,  or  interest,  ia  reversion  or 
remainder. 
Id.,  I  2,  Bobd.  4,  remodelled. 

i  1286.  Id.  I  i)vhen  iieveral   partteM  are .  entitled   to   Rkovo. 

Where  two  or  more  persona  arc  entitled  to  move  to  Bet  aside 
a  judgment,  as  prescribed  in  the  last  three  sections,  one  or  more 
of  them  may  move  separately;  but,  in  that  case,  notice  of  the 
motion  must  be  given  to  those  who  do  not^joia  tberein,  In  like 
manner  as  if  they  were  adverse  parties. 
SniMtUiite  for  2  B.  S.  592,  |§  7-17. 

S  1287.  To   'vrhoni   notice    of  tlic   motion   mnat  be  irl^en. 

Notice  of  a  motion  to  set  aside  a  final  judgment,  for  error  in 
fact,  not  arising  uiwn  the  trial,  must  be  given  to  the  adverse 
party,  or,  in  case  of  his  deaUi,  to  each  person  who  might  hav^ 
moved,  as  against  the  moving  party,  to  set  aside  the  judgment 
for  the  same  cause,  as  prescribed  in  this  title.d)  Where  the 
motion  is  uiado  by  the  party  against  whom  the  judgment  ia 
rendered,  or  by  his  heir,  devisee,  executor,  or  administrator, 
service  of  the  notice,  upon  the  attorney  of  record  for  the  party, 
lA  whose  favor  the  judgment  is  rendered,  has  the  lik^  effect,  aa 
if  it  was  served  upon  the  party. (2) 

(1)  Id.,  the  sabstance  of  §  19,  except  the  UbI  clause  of  tabd.  S  ther«6f. 
(2)    New. 

I  1888.  Id.$  iK-hen  real  property  recovered  bjr  tbe  |ndv« 
ment   lias  been  conveyed* 

Where  the  judgment  awards  real  property,  or  the  possession 
thereof,  or  where  the  title  to,  or  an  estate  or  interest  in,  real 
property  is  determined  or  affected  thereby,  and  the  real  property, 
or  estate  or  Interest  therein,  has  been  conveyed,  by  the  adverse 
party,  more  than  eight  days  before  the  hearing  of  the  motion, 
notice  of  the  motion  must  also  be  given  to  each  actual  occupant 
of  the  property,  claiming  under  the  conveyance. 

2  R.   S.  592,   remainder  of  f   19. 

i  1280.  How  notice  irlven  nader  tbis  title. 

Notice  must  be  given,  in  a  case  specified  in  this  title,  by  per- 
sonal service  of  a  written  notice,  or  of  an  order  to  show  cause 
why  the  motion  should  not  be  granted;  or,  if  a  person  entitled  to 
notice  cannot,  with  due  diligence,  be  found  within  the  State^ 
in  any  manner  which  the  court,  or  a  judge  thereof,  directs  In 
an  or4ler  to  show  cause,  or  which  the  court  directs  in  a  snbse^ 
quent  order. 

S  1200.  Wltbln    whMt   time  moiMon  <o  be   ntnde.* 

A  motion  to  set  aside  n  final  Jurfgment.  for  error  in  fact,  not 
arising  upon  the  trial,  shall  not   Im?  heard,  except  as  specified 
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in  the  next  section,  after  the  expiration  of  two  years  since  the 
filing  of  the  judgment-roli,  unless  notice  thereof  is  given,  for  a 
day  within  the  two  years;  and  cither  the  hearing  is  adjourned, 
by  one  or  more  orders,  until  after  the  expiration  of  the  two 
years;  or  the  term,  for  which  it  is  thus  noticed,  is  not  hold.  In 
the  latter  event,  the  motion  may  be  re-noticed  for,  and  heard 
fit.  the  next  term  at  which  it  can  be  made,  held  not  less  thaii 
ten  days  after  the  day,  when  the  first  term  was  appointed  to 
be  held. 

I  1291.  Bx«e^tto«ui  la  ease*  of  «Ha»bHlty. 

If  the  person,  against  whom  the  judgment  is  rendered,  it,:  at 
the  time  of  filing  the  judgment-roll,  either 

1.  Within  the  age  of  twenty-one  years;  or 

2.  Insane;  or 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution,  ni)on  con- 
viction of  a  criminal  offence,  for  a  term  loss  thnn  for  life; 

The  time  of  such  a  disability  is  not  a  pnrt  of  the  time,  limited 
br  the  last  section;  except  that  the  time,  within  which  the  motion 
may  be  beard,  cannot  be  extended  more  tlian  five  years  by  snch 
a  disability,  nor,  in  any  case,  more  than  one  year  after  the 
disability  ceosos. 

From  2  R.  S.  M^,  SS  22  aod  24. 

i  1292.   Restltvtloay   whe«    directed. 

Where  a  judgment  is  set  aside  for  any  cause,   upon   motion, 
the  court  may  direct  and  enforce  restitution,  in  like  manner,  with 
like  effect,  and  subject  to  the  same  conditions,  as  where  a  judg- 
ment is  reversed  upon  appeal, 
flee  f  1323,  post. 
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CHAPTER  XIL 
Appeals. 

nrtB    I«^€teBenl  PMTitloam  ItoUtiaf  to  tk»  Appeals  ProTldM  Ibr  la  ikla 
Chapter. 

TITLE  II.-Appeal  to  the  Co«ri  of  Ippoala. 

TITLE  III.-Appeal  to  tlM  fiHpranft  OmH  twom  aa  Infflrior  Cout.       • 

TITLE  lY.— Appoal  totho  AppolUto  DlYlftoa  of  tile  tapromo  Oowt. 

TITLE    y. -Appeal  From  a  Deterulnatloa  in  a  Special  Proceedlnf. 

TITLE  I. 

Qeodrfd  provisions,  relating  to  the  appeals  provided  fbr  lz» 
this  chapter. 

Ibir    1S93.  Writs  of  onmr  abollBbed. 
1284.  When  party  may  app«al. 

128ft.  Parties  to  appeal:  how  d^iioiateil.    Title  of  cause. 
1296.  WhPD  a  person  entitled  to  become  s  partj  may  appeal. 
1287.  Appeal  wheo  advorne   party   has  died. 
1296.  Proceedlnipi,   wbeo  pnrty  cHeo  peadiaf  appeal. 
128B.  Order  of  substitution. 
1800.  Appeal,    bow    taken. 

1301.  When  noUce  of  appeal  to  specify  Interlocutory  Jnd<«ieiit.   etc. 
13(tt.  Proceedings,  If  attorney  or  party  not  fouo4. 

1303.  Defects  In  proceedings  may  be  supplied. 

1304.  Order    appealed    from    must    be    entered.    Proceedings    to    compel 

entry. 

1305.  Security  may  lie  wal?ed. 

1306.  Deposit  In  lieu  of  undertaking. 

1307.  I'ndertaklng   must   be   filed. 

1308.  New  undertaking  to  be  glren.   when  sureties  are  insolTent,  etc. 
1308.  Action  upon  undertaking,    when  not  to  be  brought. 

1310.  When   appeal   stays  proceedings;   effect   thereof. 

1311.  Lery  upon  personal  property,   when  superseded  by  apt>eal. 

1312.  Court  may  limit  amount  of  security  in  certain  cases. 

1313.  No  swurlty  necessary,  on  appeal   by  the   people,   etc. 

1314.  Id.;  on  appeal  by   a   domestic  raunicltMl  corporation. 
1316.  Papers  to  l>e  transmitted   to   appellate  court. 

1316.  Interlocutory  Judgment,   or   iolermediate  order,    may   be  reTlewed. 

1317.  Judgment  or  order  on  appeal. 

131R.  When  no  appenl  lies  from  Judgment  of  rerersal. 
1A19.  Mode  of  enforcing  affirmed  or  modified  Judgment. 
1.320.  Id.;   as  to  order. 

1321.  Mode  of  cancelling  docket   of  rerersed  or  modified  Judgment. 

1322.  Id.;  when  rerersal.  etc..   was  by  court  of  appeals. 
1828.  Restitution;  when  awarded. 

1323a.   Remarks   or   comments  of  Judge,   duly  excepted   to,   shall   be  sub- 
ject to  review. 

§  120:i.   WrltH   of  error  abollNhcd. 

The  writ  of  error  in  a  civil  action  or  special  proceeding  has 
been  ahoiiHlied. 

8nbKtitut(Mt   fur  Co.   Proc.,   |   .l.l.'i,   and   th«'  first  sentence  of  |   437. 

I  A2fM.  Wlien   party   may  appeal. 

A  party  aRfn-icvod  may  appeal.  In  a  case  prescribed  in  this 
chapter,  except  wliere  the  jnd^iueut  or  order,  of  which  he  com« 
plaioa,  was  rendered  or  made  upon  his  default. 

Oo.   Proc.,   f  325,   am'd  by  aditlui?  the  final  clause.    See  I  2508. 
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c.  12.  1. 1  APPEAi^S  GENEIULLY.  §§  1295- 

i    1285.   Parties     to    appeal}     liow     deslarnated.    Title 
oanse. 

The  party  or  person  appealing  is  designated  as  the  appellat 
and  the  adverse  party  us  the  reftpoudeui.  After  an  appeal 
taken  to  another  court,  the  name  of  the  appellate  court  must 
substituted,  for  that  of  the  court  below,  in  the  title  of  the  acti« 
or  special  proceeding,  and  In  any  case,  the  name  oX  the  couni 
if  it.  is  mentioned,  may  be  omitted;  otherwise  the  title  shall  u 
be  changed,  in  consequence  of  the  appeal. 
Go.  Proc.,  1  S26,  ftm'd. 

9  1288.  HVhen  a  person  entitled  to  become  a  party  mi 
appeal. 

A  person  aggrieved,  who  is  not  a  party,  but  Is  entitled  by  la 
to  be  substituted,  in  place  of  a  parly;  or  who  has  acquired,  sin 
the  making  of  the  order*  or  the  rendering  of  the  judgment  a 
pealed  from^  an  interest,  which  would  have  entitled  him  to  I 
so  substituted.  If  it  had  been  previously  acquired,  may  also  a 
peal,  as  prescribed  in  this  chapter,  for  an  appeal  by  a  party.  B 
the  a|^>ea]  cannot  be  heard,  until  he  has  been  substituted  in  plai 
of  the  party;  and  if  he  unreasonably  neglects  to  procure  an  ord 
of  substitution,  the  appeal  mr.y  be  dismissed,  upon  motion  of  tl 
respondent.     (3e6  §  25($0.) 

I  129T.  Appeal  lEvben  adverne  party  haM  died. 

Where  the  adverse  party  has  died,  since  the  tnaking  of  tl 
order,  or  the  rendering  of  the  judgniont  ai)pealed  from,  or  wile 
the  judgment  appealed  from  was  rendered,  after  hia  death,  hi 
case  prescribed  by  law,  an  appeal  may  be  taken,  as  if  be  w( 
living;  but  it  Cannot  be  heard,  until  rhe  heir,  devisee,  executor,  < 
administrator,  as  the  case  requires.  ha«t  been  substituted  as  tl 
respondent.  In  such  a  case,  an  undertaking  required  to  perfe 
the  appeal,  or  to  stay  the  execution  of  the  judgment  or  ord' 
appealed  from,  must  recite  the  fact  of  the  adverse  party's  deat 
and  the  undertaking  enures,  after  substitution,  to  the  benefit  < 
the  person  substituted.  ' 

I  12d8.  [AmM,  1877.]  Proceedings,  -vrlien  pftrty  d1< 
pending;  appeal. 

Where  either  party  to  an  appeal  dies,  before  the  appei 
is  heard,  or  has  heretofore  died,  and  the  appeal  has  not  bee 
heard,  if  an  order,  substituting  another  person  in  his  plac 
is  not  made,  within  three  months  after  hi^  death,  or,  whei 
he  has  heretofore  died,  within  three  months  after  this  secti( 
takes  effect,  the  court,  in  which  the  appeal  is  pending,  may.  1 
its  discretion,,  make  an  order,  requiring  all  persons  interested 
the  decedent's  estate,  to  show  cause  before  it,  why  the  judgmei 
or  order  appealed  from  should  not  be  reverscnl  or  affirmed,  < 
the  appeal  dismissed,  ad  the  case  requires.  The  order  mil 
specify  a  day,  when  cause  is  to  be  shown,  which  must  be  n 
less  than  six  months  after  making  the  order;  and  it  must  desi 
nate  the  mode  of  giving  notice  to  the  persons  interested.  Up< 
tibe  return  day  of  the  order,  or  at  a  siibseqnent  day,  appointi 
by  the  eonrt,  if  the  proper  person  has  not  been  substituted,  tl 
court,  upon  proof,  by  aflSdavit,  that  notice  has  been  given,  1 
required  by  the  order,  may  reverse  or  affirm  the  judgment  '< 
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order  appealed  from,  or  dismiss  tlie  appeal,  or  make  sneh  further 
order  In  the  |:>reraiRe.s,  as  the  case  requires. 
Substitute   for  Co.    Pnx?.,    part   of   f    121. 

-j  iaU9.   Ordicr   of  Mubntltutiou. 

Where  the  appeal  is  from  one  oourt  to  another,  an  application 
for  an  order  or  substitution,  as  prescribed  by  the  last  three 
sections,  must  be  made  to  the  appellate  court.  Where  personal 
service  of  notice  of  application  for  an  order  has  been  made, 
within  the  State,  upon  the  proper  representative  of  the  dece- 
dent, an  order  of  substitution  may  be  made,  upon  the  application 
of  the  surviving  party. 

g   laoo.    [Am*a,   19O0.]     Appeal,  boiv  taUen. 

An  appeal  must  be  taken,  by  serving,  upon  the  attorney  for 
the  adverse  party,  as  prescribed  in  article  third  of  title  sixth  of 
chapter  eighth  of  this  act,  and  upon  the  clerk,  with  whom  the 
judgment  or  order  appealed  from  is  entered,  by  filing  it*  in  his 
Oi.he,  a  written  notice,  to  the  eflfect.  that  the  appHlflnt  appeals 
from  the  judgment  or  order,  or  from  a  specified  part  thereof. 
ri»on  an  appeal  to  the  court  of  appeals  from  an  order  of  the 
appellate  division,  made  upon  an  appeal  from  the  snrrogatesi' 
court,  the  notice  of  appeal  shall  be  Hied  with  the  derU  of  tlie 
surrogates'  court.  ^ 

Co.  Proo.,  i  S27.  first  nentenoo.  Am'd  by  L.  1909,  cb.  4ie.  In  ♦Toct 
Rt^pt.    1,    1909.     S<^>    I    2574. 

I  1801.  "Wben  notice  of  appeal  to  spectfr  Interlocntory 
fudlvmenty   etc. 

Where  the  appeal  is  from  a  final  judgment,  or  from  a  final 
order  in  a  special  proceeding,  and  the  appellant  intends  to  brin^ 
up,  for  review  thereupon^  an  interlocutory  judgment,  or  an  inter- 
mediate order,  he  must,  in  the  notice  of  apiical,  distinctly  specify 
the  interlocutory  judgment,  or  intermediate  order,  to  be  reyiewed. 

See  S§    1816  and   1317.   post. 

I  1302«  Proceedlncs,  if  attorney  or  party  not  foand. 

If  the  attorney  for  the  adverse  party  is  dead;  or  if  he  has 
been  removed,  and  notice  of  the  removal  has  been  served  upon 
the  appellant's  attorney,  and  another  attorney  has  not  been  sub- 
stituted in  his  place;  or  if,  for  any  reason,  service  of  a  notice 
of  appeal,  upon  the  proper  attorney  for  the  adverse  party,  can- 
not, with  due  diligence,  be  made  within  the  State,  the  notice 
of  aipeal  may  be  served  upon  the  resiiondent,  in  the  manner 
prescribed  by  law  for  serving  It  upon  an  attorney.  If  personal 
service  upon  the  respondent  cannot,  with  due  diligence,  be  so 
made  within  the  State,  the  notice  of  appeal  may  be  served 
upon  him,  and  notice  of  the  subsequeut  proceedings  may  be 
given  to  him,  as  directed  by  a  judge  of  the  court,  in  or  to  which 
the  appeal  is  taken. 

{  130S.  Defects  in  prooeedinsr*  stay  be  suppllecl. 

Where  the  appellant,  seasonably  and  in  good  faith,  serves  *he 
notice  of  appeal,  either  upon  the  clerk  or  upon  the  adverse  pjj-ty. 
or  his  attorney,  but  omits,  through  mistake,  inadvertence,  or 
excusable  neglect,  to  serve  it  upon  the  other,  or  to  do  any  other 
net,  necessary  to  perfect  the  appeal,  or  to  stay  the  ej^ectition 
of  the  judgment  or  order  appealetl  from;  the  count,  in  or  to 
which  the  appeal  is  taken,  upon  proof,  by  affidavit,  of  the  facts, 
may,  in  its  discretion,  permit  the  omission  to  be  supplied,  or  an 
amendment  to  be  made,  upon  such  terms  as  justies  rsquirss. 

Co.     Pkm..   mat  of  I  S27.   am'<«. 
.-  ■ .      —  ''■---'—''  ■ 
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I  1304.  Order  appealed  from  miMt  be  entered.  Proceed- 
iAs*  to  compel  entry. 

An  appeal  cannot  be  taken  from  an  order  made  by  a  judge,  out 
of  court,  until  it  is  outered  in  tbe  otfice  of  the  proper  clerk. 
Where  such  an  order  has  not  been  so  entered,  or  tho  papers, 
upon  which  it  was  founded,  have  not  been  filed  in  the  same 
clerk's  office,  the  judge  who  made  it,  or,  if  he  is  absent,  or  unable 
or  disqualified  to  net,  a  judge  of  the  court,  in  or  to  which  an 
appeal  theredCrpm  may  be  taken,  must,  ux>on  tU«  application  of 
a  party  or  other  person,  entitled  1o  take  such  an  appeal,  make 
an  order,  requiring  the  omission  to  be  supplied,  within  a  specifie<l 
time  after  service  of  a  copy  of  the  order  made  by  him.  Upon 
proof,  by  aflSdavit,  that  a  copy  of  the  latter  order  has  been 
served,  and  that  the  omission  has  not  been  supplied,  the  same 
judge  may  make,  upon  notice,  an  order  levoking  and  annulling 
the  original  order.  The  provisions  of  the  last  section  but  one 
apply  to  the  service  of  an  order,  or  a  notice,  as  prescribed 
!n  this  section. 
Substitute  for  portions  of  Co.  Proc,  J  350. 

1 1306.  Security  may  be  vralved. 

An  undertaking^  which  the  appellant  is  required,  by  this  chap- 
ter, to  give,  or  any  other  act  which  he  is  so  required  to  do,  for 
the  security  of  the  respondent,  may  be  waived  by  the  \?^ritten 
consent  of  the  respondent. 

Co.    Pioc.,    I    334,    last    sentence,    ana'd. 

I  1306.  Deposit,  in  lie«  of  nndertakingr. 

Where  the  appellant  ih  re(|uirt'd,  by  this  chapter,  to  jrire  aii 
ondertuking,  he  may,  in  lieu  thereof,  deposit  with  the  clerk,  with 
whom  the  jmlgujent  or  onler  uppealtnl  from  is  oulered,  a  sura 
of  money.  e«iiial  to  the  auutunt  for  which  the  uudiMtakiug  is 
rwiuired  to  be  given.  The  depi»sit  bus  tlie  same  efl'oct,  as  liiiug 
the  undertaking;  and  notice  that  it  lias  been  made,  has  the 
same  effect,  as  notice  of  the  filing  and  service  of  a  copy  of  the 
undertaking.  The  court,  wherein  the  ap|)eal  is  pending,  may 
*lireet  the  ni4Mle,  in  which  the  money  shall  bt?  kept  and  di.^posed 
of,  during  the  pendency,  or  after  the  determination  of  the  appeal. 

Id.,  part  of  S  385,  «ir'd. 

I    1S07.   [Am'dy    1910.1       l>ntlertnkin9    mnat    be    filed. 

An  undprtaking,  giren  as  prescribed  in  this  chapter,,  must  be 
filed  with  the  clerk,  with  whom  the  jcidgmeut  or  order  apitealed 
from  is  entered,  except  that  upon  an  appeal  to  the  emirt  of 
appeals  the  undertaking  must  be  tiled  witli  tlie  clerk  of  the  euur* 
wherein  the  original  judgment  or  order  wuh  entered. 

Id.,    I   n4.%   first  sfntpnce.     See  Rule  4.     Am'd,   L.    1910,  ch.   582.     In  effect 
Sept.  1,   1910. 

I  1A08.  [Am'dy  18US.1  Ne^T  nndertaklnff  to  be  Klven, 
'Wben    fluretlea    are    in»olvent»   etc. 

The  court,  In  which  the  appeal  is  pending,  upon  satisfactory 
proof,  by  affidavit,  that  since  the  execution  of  an  undertffking, 
giTen  as  prescribed  in  this  chapter,  one  or  more  of  the  sureties 
therein  have  become  insolvent;  or  that  his  or  their  circumstances 
have  become  so  precarious,  that  there  is  reason  to  apprehend, 
that  the  undertaking  is  not  sufficient  for  the  security  of  tne 
respondent;  may  make  an  order,  requiring  the  appellant  to  file 
a  new  undertaking,  and  to  serve  a  copy  thereof,  as  required  with 
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respect  to  the  original  undertaking.  If  the  appellant  falls  so  to 
do,  within  twenty  days  after  the  service  of  a  copy  Of  the  order, 
or  such  further  time  as  the  court  allows,  tho  appeal  must  be 
dismissed,  or  the  order  or  judgment,  from  which  the  appeal  is 
taken,  must  be  executed,  as  if  the  original  undertaking  had  not 
bcx;n  given. 
Co.  Proc.,  part  of  {  335,  am'd;  L.  1896,  ch.  046. 

§  1309.  [Am'd,  1804.]  Action  «poii  nndertiilclnv)  whea 
not  to  be  broncht. 

An  action  shall  not  be  maintained,  upon  an  undertaking,  given 
upon  an  appeal,  taken  as  prescribed  in  title  third,  fourth  or  fifth 
of  this  chapter,  until  ten  days  have  expired,  since  the  service, 
upon  the  attorney  for  the  appellant,  and  upon  the  sureties  on  such 
undertaking,  of  a  written  notice  of  the  entry  of  a  judgment  or 
order,  affirming  the  judgment  or  order  appealed  from,  or  dis- 
missing the  appeal.  Such  service  may  be  made  by  mailing  such 
notice  in  a  postpaid  wrapper  addressed  to  said  surety  or  sureties, 
at  the  last  known  post-office  address  of  such  surety  or  sureties. 
Where  an  appeal  to  the  court  of  appeals,  from  thai  judgment  or 
order,  is  perfected,  and  security  is  given  tJieroupon,  to  stay  the 
execution  of  the  judgment  or  order  appealed  from,  an  action 
shall  not  be  maintained  upon  the  undertaking,  given  upon  th^ 
preceding  appeal,  until  after  the  final  determination  of  the  appeal 
to  the  court  of  appeals. 

L.   1804.   ch.   108. 

f  1810.  [Am'd,  180R,  1S»H«]  IVIien  ttpymml  sUhra  pvooeed- 
ias«l  effect  thereof. 

Where  an  appeal  to  the  general  term  of  any  court  or  to  the 
appellate  division  of  the  supreme  court  or  to  the  court  of  appeals 
or  otherwise  has  been  heretofore  or  shall  hereafter  be  perfected, 
as  prescribed  in  this  chapter,  and  the  other  acts,  if  any,  required 
to  be  done,  to  stay  the  execution  of  the  judgment  or  order  ap- 
pealed from,  have  been  done,  tho  appeal  stays  all  proceedings  to 
enforce  the  judgment  or  order  appealed  from;  except  that  the  court 
or  judge,  from  who8e  dcteriiiination  the  appeal  is  taken,  may 
proceed  in  any  matter  included  in  the  action  or  special  pro- 
ceeding, and  not  affected  by  the  judgment  or  order  appealed  from 
or  not. embraced  within  the  appeal:  or  may  cause  perishable  prop- 
erty to' be  sold,  pursuant  to  the  ju(T|rment  Or  order  ai^pealod  from. 
The  prm'eeds  of  such  a  sale  must  be  paid,  to  abide  the  result 
of  the  appeal,  into  the  court  from  or  in  which  the  appeal  is  taken, 
or,  if  it  was  taken  as  prescribed  in  title  fifth  of  this  chapter,  into 
the  supreme  coart.  When  an  appeal  fnmi  a  judgment  'for  rent 
has  been  perfected  and  execution  stayed  as  herein  provided,  the 
appeal  Rtays  all  Huinmary  proceedings,  p<'nding  or  otherwise,  to 
recover  the  possession  of  real  property  or  dispossess  tenants  there- 
from, based  on  the  failure  to  pay  the  relit  included  in  the  judg- 
ment appealeii  from.  In  a  ease.  s]>ecified  in  subdivision  two  of 
section  one  hundred  and  ninety-one,  of  this  act,  a  party  aggriered, 
upon  presenting  to  the  court  proof  by  attidavit  that  he  intends  to 
apply  to  the  appellate  division,  rendering  such  decision,  for  leare 
to  appeal  to  the  court  of  appeals,  and  in  Case  such  appellate 
division  shall  refu*4e  such  leave,  then  that  snrh  party  intends 
to  apply  to  a  judge  of  the  court  of  appeals  to  be  allowed  to 
appeal  to  said  court  of  appeals,  and  proof  that  an  andertafcinir» 


$!|l 


t.  1$,  t.  1  APPJEALS  GENERALLY.  §||1311-13 

giyen  ai  pregcribed  in  this  chapter,  has  been  filed  with  the  clerk 
with  whom  the  judgment  appealed  from  is  entered,  shall  be  en- 
titled to  an  order  staying  all  proceedings  to  enforce  such  judgment, 
until  the  granting  eat  refnsal  of  suich  leave  to  appeal  by  such 
appellate  division  or  a  jndge  of  the  conrt  of  appeals.  The  party 
desiring  to  make  such  application  must  do  so  at  the  same  term 
or  at  the  term  of  said  appellate  division  neit  succeeding  that 
at  which  judgment  of  affirmance  was  rendered  and  notice  of  en- 
try thereof  aevved  upon  the  party  aggrieved,  and  in  case  said  ap- 
pellate division  refuses  such  application,  then  such  party  shall 
have  thirty  days,  from  and  after  service  of  a  copy  of  thej  order 
of  said  appellate  division  denying  such  application,  with  notice 
of  entry,  in  which  to  apply  to  a  judge  of  the  court  of  appeals,  to 
be  allowed  to  so  appeal.  (See  f§  2087,  2101,  2584.) 
.  L.  l8SB.cb.M6:  L.lfl9e.eh.2W.   laeflaetAprtlU.lMS. 

f  1811.  [Am'd,  181M(>  1800.]  l>eyrr  vpon  peraonal  property, 
irlieu  •vperaeded,  hy  appeal. 

Where  an  appeal,  taken  from  a  final  judgment,  to  the  court  of 
appeals,  has  been  perfected,  and  the  security,  required  to  stay 
the  execution  of  the  judgment,  has  been  given;  or  where  the 
security;,  given  upon  an  appeal,  taken  from  a  final  judgment  of  the 
supreme  court,  a  countj'  court  or  the  city  court  of  the  city  of 
New  York,  or  the  mimicipal  court  of-  the  city  of  New  York,  is 
equal  to  that  required  to  perfect  an  appeal  to  the  court  of  ap- 
peals, and  to  stay  the  execution  of  the  judgment;  the  court,  in 
which  the  judgment  appealed  from  was  rendered,  may,  in  its  dis- 
cretion, and  upon  such  ferms  as  justice  requires,  make  an  order, 
upon  notice  to  the  respondent,  and  th(»  suretie»  in  the  under- 
taking, discharging  a  levy  upon  personal  property,  made  by  virtue 
of  an  execution,  issued  upon  the  judgment  appealed  fromu  But 
this  section  does  not  authorize  the  discharge  of  a  levy,  made  by 
virtue  of  a  warrant  of  attachment 
L.  109.  ch.  M6 ;  L.  1999,  ch.  215.   In  effect  Sept.  1. 1899. 

f   1312.  Coart  naay  limit  amount   of  seGurlty  fn  eertAiB 

eases* 

Where  tm  appeal  is  taken,  as  prescribed  in  title  second  or  fourth 
of  this  chapter,  the  court,  in  or  from  which  the  appeal  is  taken; 
or.  where  an  appeal  is  taken  as  prescribed  in  title  third  or  fifth 
of  this  chapter,  the  a9urt,  to  which  tiie  api)oal  is  taken;  may.  in 
its  discretion,  make  an  order,  upon  notice  to  the  respondent,  dis- 
pensing with  or  limiting  the  security,  required  to  stay  the  execu- 
tion of  the  judgment  or  order  appealed  from,  as  follows: 

1.  Where  the  appellant  Is.  an  executor,  administrator,  trustee, 
or  other  person  acting  In  another's  right,  the  security  may  be 
dispensed  with  or  limited,  in  the  discretion  of  the  court. 

2,  The  aggregate  sum,  In  which  one  or  more  undertakings  are 
required  to  be  given,  may  be  limited  to  not  less  than  fifty  thousand  . 
dollars,  where  it  would  otherwise  exceed  that  sum. 

Snbstltata  for  part  of  Co.  Proc..  1  339. 

I  1318.  No  aecurltT  necessary,  on  appeal  by  tlie  people^ 

Upon  an  appeal,  taken  by  the  people  of  the  State,  or  by  a  State 
officer,  or  board  of  State  officers,  or  a  board  of  supervisors  of  a 
county,  the  service  of  the  notice  of  appeal  perfects  the  appeal, 
and  stays  the  execution  of-  the  judgment  or  order  appealed  from, 
without  an  undertaking,  or  other  security. 
M0tmmmc9  of  U  1S68,  ch.  37,  |  2,  m  am'd  by  U  18ei«  dk  888  C4  Mm.  800). 
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i  1314.  [Am*d,  1877.]  Id.;  on  appeal  b^  a  domeatle  mmnl- 
elpal  corporation. 

Upon  an  appeal,  taken  by  a  domeetic  municipal  corporation,  the 
aervico  of  the  notice  of  appeal  perfects  the  appeal,  and  stays  the 
execution  of  the  judgment  or  order  appealed  from,  without  an 
undertaking,  or  other  security;  except  that,  where  an  appeal  is 
taken,  as  prescribed  in  title  second,  third  or  fburth  of  this  chap- 
ter, the  court,  in  or  from  which  the  appeal  is  taken,  may,  in  its 
discretion,  require  security  to  be  given.  In  that  case,  the  form, 
nature,  and  extent  of  the  security,  not  exceeding  that  which  la  re- 
quired in  a  like  case,  from  a  natural  person,  and  the  time  and 
manner  in  which  it  must  be  given,  must  be  prescribed  by  the 
order  of  the  court;  and  the  mayor,  comptroller,  or  counsel  to  the 
corporation,  may  execute,  in  behalf  of  the  corporation,  an  tinder^ 
taking,  so  required  to  be  given. 

L.  1869,  di.  262.  f  1  (4  Edm.  682).    9—  I  IMO.  port. 

i  1315.  Pap«rs  to  be  transmitted  to  appellate  oonrt. 

Where  an  appeal  is  taken  from  a  final  judgment,  as  prescribec 
in  title  second  or  third  of  this  chapter,  the  appellant  most,  within 
twenty  days  after  it  is  perfected,  cause  a  copy  of  the  judgment- 
roll,  and  ot  a  case  or  notice  of  exceptions,  if  any,  filed  after  the 
entry  of  judgment,  and  a  certified  copy  of  the  judgment  given 
thereon  and  of  the  notice  of  appeal,  to  be  transmitted  to  the 
api>ellate  court,  by  the  clerk,  upon  whom  the  notice  of  appeal  was 
served.  Where  an  appeal  from  an  order,  or  a  part  of  an  order, 
is  taken  as  prescribed  in  title  second,  third,  and  nfth  of  this  chap- 
ter, the  appellant  must,  within  the  same  time,  cause  a  certified 
copy  of  the  notice  of  appeal,  of  the  order,  and  of  the  papers  upon 
which  the  order  was  founded,  to  be  transmitted  to  the  appellate 
court,  by  the  same  clerk.  If  the  appellant  fails  so  to  do,  the  re- 
spondent may  cause  those  papers  to  be  so  transmitted;  and  he  is 
entitled  to  tax  the  expense  thereof,  as  a  disbursement,  where  he 
recovers  costs.  The  clerk  of  the  anpelhite  court  must  file  the 
papers  so  transmitted;  and,  except  where  it  is  otherwise  specially 
prescribed  by  law,  the  appeal  must  be  heard  upon  them. 

Co.  Fi-oc.,  S  328,  am'd.     Soe  {  1888. 

{  1810.  Interlocntory  Jndvment,  or  tntermedlate  order* 
may  be  reviewed. 

An  appeal,  taken  from  a  final  judgment,  brings  up  for  review, 
an  interlocutory  judgment,  or  an  intermediate  order,  which  is 
specified  in  the  notice  of  appeal,  and  necessarily  affects  the  final 
judgment:  and  which  has  not  already  been  reviewed,  upon  a 
separate  appeal  therefrom,  by  the  court  or  the  term  of  the  court, 
to  which  the  appeal  from  the  final  judgment  is  taken.  The  right 
•  to  review  an  interlocutory  judgment,  or  an  intermediate  order, 
as  prescribed  in  this  section,  is  not  affected  by  the  exoiration 
of  the  time,  within  which  a  separate  appeal  therefrom  might 
have  been  taken. 

rradicatod  on  Co.  I' roc.  |  320.     8«e  f{  1330,  1350. 

I  1317.  [An&*d»  180Q(.]    Judorment  or  order  on  appeal. 

Upon  an  appeal  from  a  judgment  or  an  order,  the  appellate 
division  of  the  supreme  court,  or  general  term,  to  which  the 
appeal  is  taken,  may  reverse  or  nflSrni,  wholly  or  partly,  or  may 
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modify,  the  judgment  or  order  appealed  from,  and  each  inter- 
locutory judgment  or  intermediate  order,  which  it  i«  authori«ed 
to  review,' ns  specified  in  the  notice  of  appeal,  and  as  to  any  or 
mU  of  the  parties,  and  H  may,  if  necessary  or  proper,  grant  n 
new  trial  or  hearing.  A  Judgment,  affirming  whoHy  or  partly 
1  judgment,  from  which  an  appeal  has  been  tak^n,  shall  not, 
expressly  and  in  terms,  award  to  the  respouder.t,  a  sum  of 
money,  or  other  relief,  which  was  awarded  to  hln-;  by  the  Judg 
nent  so  affirmed. 
sS«e  CJo.  Proc.,  i  330;  L.  1885.  ch.  046.  dee  f  183T. 

§  1818.  'Wben  no  appeal  lies  from  Jvdffmen'i  of  ro-vor«al. 

Where  a  judgment,  from  which  an  appeal  is  taken,  is  reversed 
upon  the  appeal,  and  a  new  trial  is  granted,  an  appeal  cannot 
be  taken  from  the  judgment  of  reversal;  but  upon  an  appeal 
from  the  order  granting  a  new  trial,  taken,  ns  '>rescrib*d  by  law/ 
th«  judgment  of  reversal  must  nlso  be  review  »d. 

i  ICltTMode  of  onforelns'  afllrined  i>T  ir.odUlod  JadsmemC 

Where  a  judgment,  from  which  an  apr^al  has  been  taken, 
from  one  court  to  another,  is  wholly  or  i>artly  affirmed,  or  is 
Riodified,  upon  the  appeal,  it  must  be  en/orctMi,  by  the  court  in 
which  it  was  rendered,  to  the  extent  r^rmitted  by  the  deter- 
mination of  the  appellate  court,  as  if  tie  apx>eal  therefrom  had 
not  been  taken. 

9  1920.  Id.)  as  to  order. 

Where  a  final  order,  fl-om  which  an  appeal  has  been  tak^n, 
from  one  court  to  another,  as  prescribed  in  title  fifth  of  ^iiis 
chapter,  is  wholly  or  partlj*  affirmed,  or  is  modified,  upon  thu 
appeal,  the  appellate  court  may  enforce  its  order,  or  may  direct 
the  proceedings  to  be  reniitti'd,  for  that  purpose,  to  the  court 
beJow,  or  to  the  judge  who  made  the  order  appealed  from. 

f  1321.  Node  of  can4»elllnp'  doclcet  of  reversed  ol*  mlodl« 
Bed  Jadcnient. 

Where  a  final  judgment  for  n  RUni  of  monet,  or  directing  the 
payment  of  a  sum  of  nionc»y,  has  been  reversed,  or  has  been 
affirmed  as  to  part  only  of  the  sum,  upon  an  appeal,  taken  as 
presoribed  in  title  third  or  fourth  of  this  chapter;  and  nn  appeal 
to  the  court  of  appeals  is  not  taken  and  perfected,  and  the 
security  required  to  stay  execution  is  not  given,  within  ten  days 
after  the  entry  of  the  judgment  ui>ou  the  appeal,  in  the  clerk's 
office  where  the  judgment  appealed  from  is  entered,  the  clerk 
must  make  a  minute  of  the  reversal  of  the  judgment,  or  of  the 
amount  to  whicl-  it  has  been  reduced,  upon  his  doeket-book,  in 
each  place,  whe  'e  the  judgment  is  docketed.  A  transcript  of 
the  docket,  as  1  Uus  corrected,  must  be  furnished  by  him,  and 
may  be  filed  in  any  county  clerk's  office,  where  the  original 
judgment  is  dociieted,  as  prescribed  by  law,  with  respect  to  the 
original  docket;  and  thereupon  the  county  clerk  must  correct  hie 
docket  accordingly.  The  lien  of  a  judgment,  the  docket  of  which 
is  not  corrected  as  prescribed  in  this  section,  remains  unaffected 
by  the  reversal  or  modification  thereof,  until  the  decision  of  the 
court  of  appeals,  upon  an  appeal  from  the  judgment  rev^^rsing 
or  modifying  the  same,  or  the  expiration  of  the  time  to  takti 
such  an  appeal. 
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i  1828,  Id.  I.  when  rev«v*al,  etc.,  was  br  co«r<  of  appMils. 

Where  a  final  judgnieut  for  a  sum  of  money,  or  directing  the 
payment  of  a  sum  of  money,  has  been  reTcrsed,  or  affirmed  as 
to  part  only  of  the  sum,  ujwn  an  appeal  to  the  court  of  appeals, 
the  docket  may  be  corrected,  as  prescribed  in  the  last  section, 
at  any  tinrd  after  the  remittitur  has  been  filed  in  the  court  below. 

I  1888.  [Am'd,  1877,  1880,  1809.]  Re«<lt«tlOB)  wk#tt 
«iirardcd. 

When  a  final  judgment  or  order  is  reversed  or  modified,  upon 
appeal,  the  appellate*  t«>urt,  or  the  general  term  of  the  same 
court,  f»8  the  case  may  be,  uiuy  make  or  vumpei  restitiitiou  of 
pro|ierty,  or  of  a  right,  lost  by  means  of  the  erroneous  judgiuent 
or  ordirr;  but  not  so  as  to  aUet.l  tUo  title  of  u  purchast-r  in  goad 
faith  and  for  value.  When  property  has  been  sold,  the  court 
may  compel  the  vahu',  or  the  purchase  price,  to  be  restored,  or 
depositinl  to  abide  tlu'  evt'iit  of  the  action,  as  justiee  requires. 
When  the  api)eal  is  from  a  judgment  iu  favor  of  the  owner  of 
real  estate,  in  an  artioti  to  set  aside  a  conveynnce  theseoC,  or  in 
an  action  to  compel  the  specific  performance  of  a  contract  for  the 
sale  thereof,  such  owner  shall  have  the  same  right  to  sell  or  dis^ 
pose  of  the  same  as  though  no  appeal  had  been  taken;  imless  the 
appellant  shall  file  with  the  clerk  of  the  court  a  written  under- 
taking, in  a  sum  fixed  by  the  court,  or  a  judge  thereof,  upoa  a 
notice  to  the  respondent  of  at  least  ten  days,  and  to  be  approved 
by  such  court  or  judge,  to  the  effect  that  the  appellant  will,  in 
case  the  judgment  api>enled  from  shall  be  affirmed,  pay  to  such 
owner  such  damages  as  he  may  suffer  by  reason  ot  such  appeal, 
not  exceeding  the  amount  of  the  penalty  iu  such  undertaking. 
Such  undertaking  may  be  filed  at  any  time  during  the  appeal, 
but  any  sale  of  such  real  estate  or  contract  to  sell  the  same  iu 
good  faith  and  for  a  valuable  consideration,  after  said  judgment 
and  before  the  filing  of  such  undertaking,  shall  be  as  valid  as  if 
such  undertaking  had  not  been  filed.  In  case  snch  undertaking 
shall  not  be  filed,  the  resixMideut  sliiill  be  entitliHJ,  at  any  time 
during  such  appeal,  to  an  order  discharging  of  record  any  notice 
of  pendency  of  action  filed  in  the  action,  and,  in  an  action  to 
compel  the  specific  ix^rformanco  of  a  contract  for  the  .*4ale  of  tea! 
estate,  also  canceling  and  discharging  of  record  said  contract.  In 
case  the  sanve  has  been  recorded. 
SnbsUtute  for  Co.  Proo.,  pari;  of  1 830.    L.  1899.  oh.  6B0.   In  effect  Sepft.  1. 18M. 

$  in2^n.  [Added,  1fM>f>.]  Renin rkM  or  comment*  of  Jadire, 
dnly    excepted    to,    Rholl    lie    nabjeet    of   revletr. 

In  case  of  an  appeal,  every  remark  or  comment  of  the  presid- 
ing judge  during  the  trial,  duly  excepted  to,  shall  be  the  subject 
of  review,  but  the  cast»  and  exceptions  on  appeal  shall  be  settled 
by    the   trial  justice  as  now  prf)vided   by  law. 

AddPd  by  I..  19()9.  cb.  05.  Derivation  —  OhJc  Civ,  Proc..  X  m,  nt.  For 
remainder  of  sjvtion  w**'  Judlc-laiy  Law,  Kf  J4.  24,  20."»-2fi7,  301.  See  not« 
14  of  notes  of  Board  of  Statutory  OoiiKolldatiou  at  end  of  code. 
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TITLB  II. 

Appeal  to  the  court  of  appeals. 

%9C.  1324.  Wbat   appeals  maj  be   taken. 
182B.  LtaDttatioD  of  time  to  appeal. 
1326.  Seeurtty  to  perfect  appeal. 
1827.  Security  to  atay  executlOQ  on  Judgment,  etc.,   for  money. 

1328.  Id.;  on  Judgment,  etc.,  for  delivery  of  property. 

1329.  Id.;   on   Judgment   for  a   chattel. 

1330.  Id.;   on   Judgment,    etc..   directing   cooTcyaJice. 

1331.  Id.;  on  Judgment,  etc.,  for  poeseaalon  of  real  property. 

1332.  CV>natnictlon  of  the  last  five  aecUona. 
1333L   The   laat   six    sect  long   qualified. 

1334.  Undertakinga  may  be  in  one  InBtrument;  form,  and  aenrice  thereof. 

1335.  Exceptions  to  anretiea;  Juatlfication. 

1330.  Appeal    from    final    Judgment    rendered    after    affirmance    of    in* 
tertocatory  Jiulgiaent,  or  denial  of  motion  for  new  trial. 

1337.  Wbat   queatlona   are   brought   up  for   rerlew. 

1338.  When  questions  of  fact  to  be  reviewed. 

1338.  When  a  caa9  to  be  prepared,  etc.,  for  the  appeal. 

I  13S4.  IWluftt  appeaUi  n^my  1»e  taken. 

An  appeal  may  be  taken  to  the  court  of  appeals,  in  a  case  where 
that  court  has  Jarisdictlon,  as  prescribed  in  sections  190  and  191 
of  this  act. 

Co.    Proe.,    S    333,    first    sentence. 

f  132S.  [Am'd,  188S»  1909.]    Umltatlon  of  time  to  appeal. 

An  appeal  to  the  court  of  appeals,  must  be  talcen  within 
fdxty  days  after  service,  upon  the  attorney  for  the  appellant,  of  a 
copy  of  the  judgment  or  order  appealed  from,  and  a  written 
notice  of  the  entry  thereof. 

Sabstitute  for  Co.  Proc..  |  SSI.  Am'd  by  L.  1886,  ch.  040;  U  1900, 
rb.    418.    In  effect  Sept.  1,  1009. 

§  1326.  Seevrtfr   to  perfect  appeal* 

To  render  a  notice  of  nppeal,  to  the  court  of  appeals,  effectnal, 
for  any  purpose,  excc]>t  in  a  case  where-  it  is*  spcciaUy  prescribed 
by  law,  that  security  is  not  necessary,  to  perfect  the  appeal,  the 
appellant  mu^t  give  a  written  undcrtakinjr.  to  the  effect,  that  he 
will  pay  all  coMts  and  damages,  which  may  be  awarded  against 
him  on  the  appeal,  not  exceeiling  five  hundred  dollars.  The  ap- 
peal is  perfected,  when  such  an  undertaking  is  given  and  a  copy 
thereof,  with  notice  of  the  filing  thereof,  is  served,  as  pre.scribed 
IQ  this  title. 

Co.  Proc.,  part  of  |  334,  amM. 

i  1327.  Security  to  niny  execatton  on  Jadarment,  etc., 
for   money* 

If  the  appeal  is  taken  from  a  judgment  for  a  sum  of  money,  or 
from  a  judgment  or  order,  directing  the  payment  of  a  sum  of 
money,  it  does  not  stay  the  execution  of  the  judgment  or  order, 
until  the  appellant  gives  a  written  undertaking,  to  the  effect,  that 
if  the  judgment  or  order  appealed  from,  or  any  part  thereof,  is 
affirmed,  or  the  appeal  is  dismissed,  he  will  pay  the  sum,  recov' 
ered  or  directed  to  be  paid,  by  the  judgment  or  order,  <^r  the 
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part  thereof,  as  to  which  it  is  affirmed.  But  where  (ho  jnil^ 
meiit  or  order  directs  the  payment  of  mouoy  in  fixed  inslalnieiits, 
the  undertaking  mui«t  be  to  the  effect,  that  the  uppvllant  will  pay 
each  inBtuhnent,  which  becomes  payable,  pendinpr  the  appeal,  or 
the  part  thereof  as  to  which  the  judj?meut  or  order  is  atfi^-m  d, 
not  exceeding  a  sum  Rpecified  in  the  undertakinKi  which  mufit  be 
fixed  by  a  judiff"  of  the  court  below.  The  court  below  may,  at 
any  time  afterwards,  upon  satisfactory  proof,  by  affidavit,  that 
the  Bum  so  fixed  is  insulliciont  In  amount,  make  an  order,  requir- 
ing the  appellant  to  give  a  further  undertaking,  to  the  same  effect, 
in  a  sum  and  within  a  time,  specifie<l  In  the  order.  A  failure  to 
comply  with  such  an  order  has  the  same  effect,  as  if  no  undertak- 
ing had  been  given,  as  prescribed  in  this  section. 
Co.  Pioc..  i  335.  first  scntoiice  am'd. 

I  1328.  Id.t  on  Jadflrn&enty  etc.,  for  dcltTerr  of  propertr- 

If  the  appeal  is  taken  from  a  judgment  or  order,  directing  the 
assignment  or  delivery  of  a  document,  or  of  personal  property,  it 
doea  not  stay  the  execution  of  the  judgment  or  order,  until  the 
thing  directed  to  be  assigned  or  delivered,  is  brought  into  the 
court  below,  or  placed  in  the  custody  of  an  oflloer  or  receiver,  des- 
ignated by  that  court;  or  the  appellant  gives  a  written  undertak* 
ing  as  prescril)ed  in  the  next  section. 
Id.,  part  of  f  336.  am'd. 

I  1320.   Id.)  on  jndflrnient  for  a  cbattel. 

If  the  appeal  is  taken  from  a  judgment  for  the  recovery  or 
a  chattel.  It  does  not  stay  the  execution  of  the  judgment,  until 
the  appellant  gives  a  written  undertaking,  in  a  sura  fixed  by  the 
court  below,  or  a  judge  thereof,  to  the  effect,  that  the  appellant 
will  obey  the  direction  of  the  appellate  court,  upon  the  appeal. 

Id. 

I  1330.  Id.  I  on  Jadflrntent,  eto.»  dtreotlnr  oon-r^yanrv. 

If  the  appeal  is  takeii  from  a  judgment  or  order,  directing  the 
execution  of  a  conveyance,  or  other  instrument,  it  does  not  stay 
the  execution  of  the  judgment  or  order,  until  the  instrument  1« 
executed,  and  depo8ite<i  v  ith  the  clerk,  with  whom  the  judgment 
or  order  is  entered,  to  abide  the  direction  of  the  appellate  court. 
Id.,   I  337.  oxtendM  to  an  appeal  from  an  order. 

$  1331.  [Am'd.  1870,  1807.]  Id.;  on  Judsment,  eto^  for  tho  poo- 
■eMMlon  of  real  property. 

If  the  judgment  or  order  directs  the  sale  or  the  delivery  of  the 
jiossession  ot  real  property,  or  entitles  the  tesimndent  to  the  im- 
mediate imssession  thereof,  an  apjH'al  do<»8  not  stay  the  execution 
of  the  judgment  or  order  until  the  ap)>ellant  gives  a  written  under- 
taking to  the  efTei't  that  he  will  not.  while  in  possession  of  the 
property,  commit,  or  suffer  to  l»e  committed,  any  waste  thereon: 
and  if  the  property  Is  in  his  possession  or  und€^r  bis  control,  the 
undertaking  must  also  provide  that  if  the  judgment  or  order  is 
a  (firmed  or  the  appeal  Ik  dismissed,  and  there  ia  a  deficiency  upon 
a  sale,  he  will  )Miy  the  value  of  the  use  and  occupation  of  such 
property,  or  the  part  thereof  as  to  which  the  judgment  or  order  is 
affirmed,  from  the  time  of  taking  the  appeal  until  the  delivery  of 
the  possession  thereof,  pursuant  to  the  judgment  or  order,  not  ex- 
ceeding a  specified  sum  fixed  by  a  judge  of  the  court  Mow.    If 
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the  judgment  directs  a  sale  of  real  property  upon  the  foreclosure 
of  a  mortgaf^e,  and  an  appeal  is  taken  by  a  i>arty  against  whom 
payment  of  the  deficiency  is  awarded  by  such  jiulgmenl,  the  under- 
taking must  also  provide  that  if  the  judgment  is  affirmed  or  the 
appeal  is  dismissed,  the  appellant  will  pay  any  deficiency  which 
may  occur  upon  the  sale,  with  interi»st  und  costs,  and  all  ex- 
penses chargeable  against  the  proceeds  of  the"  sale,  not  exceeding 
a  fcum  fixed  by  a  judge  of  the  court  below. 

Co.  Proc..  S  338;  L.  1807,  ch.  110.     In  effect  Sept.  1,  180T.    See  f  1610. 

§   1832.  ConatractioB  of  tlie  ImMt  Ave   sections. 

Where  the  judgment  or  order,  from  which  an  appeal  is  taken 
to  the  court  of  appeals,  affirms  a  judgment  or  order,  to  the  eflfect 
specified  in  either  of  the  last  five  sections,  the  undertaking  mast 
be  the  same,  as  if  the  judgment  or  order,  from  which  the  appeal 
is  so  taken,  was  to  the  same  effect,  as  the  judgment  or  order  so 
affirmed.  , 

f  1388,  The  last  six  seotlons  a««lt4leA. 

The  last  six  sections  do  not  extend  to  a  case,  where  it  is  speci- 
ally prescribed  by  law^,  that  an  appeal  may  be  taken,  or  the  exe- 
cution of  a  judgment  or  order  appealed  from  may  be  stayed,  with- 
out security,  or  where  the  security  to  be  glTen,  for  either  purpose, 
is  si>eciaHy  regulated  by  law. 

f  1334.  [Am*d,  1879.]  Undertaklnflrs  may  be  In  one  Instru- 
ment) form  and  service  thereof. 

Where  two  or  more  undertakings  are  required  to  do  given  as 
prescribed  in  this  title  they  may  be  contained  in  the  same  instru- 
ment, or  in  diflforent  instruments  at  the  option  of  the  appellant. 
Kach  undertaking  given  as  prescribed  in  this  title  must  be  exe- 
cuted by  at  least  two  sureties,  and  must  specify  the  residence  of 
each  surety  therein.  A  copy  thereof,  with  a  notice  showing  where 
it  Is  filed,  must  be  served  on  the  attorney  for  the  adverse  party 
with  the  notice  of  appeal  or  before  the  expiration  of  the  time^of 
appeal. 
Co.   Proc.,  S  341,   am'd. 

i  133S.  [Am'd,  ISDl.]    Exceptions  to  sureties;  Jnstllloation. 

It  is  not  necessary  that  the  undertaking  should  be  approved; 
but  the  attorney  for  the  respondent  may,  within  ten  days  after 
the  scrrice  of  a  copy  of  the  undertaking  with  notice  of  the  filing 
thereof,  serre  upon  the  attorney  for  the  appellant,  a  written  no- 
tice that  he  excepts  to  the  sufficiency  of  the  sureties.  Within  ton 
days  thereafter,  the  sureties,  or  other  sureties  in  a  new  undertak- 
ing to  the  same  effect  must  justify  before  the  court  below,  or  a 
judge  thereof,  or  a  referee  appointed  by  the  same,  or  a  county 
Judge.  At  least  five  days'  notice  of  the  justification  must  be 
Ipiven.  A  referee  may  be  appointed  upon  the  motion  of  either 
party,  or  upon  the  court's  own  motion  to  take  the  justification  of 
such  sureties  and  to  report  the  evidence  upon  the  same  to  the 
court  or  judge  with  his  opinion.  The  court  may  further  direct  • 
that  either  party  shall  pay  the  expenses  of  such  reference.  If 
the  court  or  judge  finds  the  sureties  sufficient  he  must  indorse 
his  allowance  of  them  upon  the  undertaking,  or  a  copy  thereof, 
and  a  notice  of  the  allowance  must  be  servi'd  unon  the  attorney 
for  the  exceptant.  The  effect  of  a  failure  so  to  justify  and  procure 
an  allowance,  is  the  same  as  if  the  undertaking  had  not  been 
ciTen.    Thtt  court  shall  also  have  power,  in  caBe_it.Bh4.1Lhe.piada 
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to  appear  to  its  satisfaction,  upon  motion,  that  the  exception  was 
taken  unnecessarily  or  for  purposes  of  vexation  or  delay,  to  set 
the  same  aside  and  approve  the  undertaking. 
Co.  Proc.,  S  341,  am'd;  L.  1801,  ch.  3C0. 

9  13S6.  [Am'd,  1896.]  Appeal  from  flnnl  iii«irm«iit  rem* 
dered  after  afflrmance  of  Interlocutory  Jndrinent,  or 
denial  of  motion  for  neir  trial. 

Where  final  judgment  is  rendereil  in  the  court  below,  after  the 
affirmance,  upon  an  appeal  to  the  appellate  division  of  the 
supreme  court,  of  an  interlocutxjry  jud^mc^nt;  or  after  the  refusal, 
by  the  appellate  division,  of  a  new  trial,  either  upon  an  applica- 
tion, made,  in  the  first  instance,  at  a  term  thereof,  or  upon  nn 
appeal  from  an  order  of  the  special  term,  or  of  the  judfre  before 
whom  the  issues,  or  questions  of  fact,  were  tried  by  a  jury;  the 
party  ag^ieved  may  appeal  directly  from  the  final  judgment  to 
the  court  of  appeals,  notwithstanding  that  it  was  rendered  at  a 
special  term,  or  at  a  trial  term,  or  pursuant  to  the  directions, 
contained  in  a  referee*^  report.  Bntsneh  an  appeal  brings  up. 
for  review,  only  the  determination  of  the  appellate  diviaion  of 
the  supreme  court,  affirming  the  interlocutory  judgment,  or  refua- 
ing  the  new  trisl. 

^L.   1896^  Ob.   946.    Se^  |  1360.   post. 

I  1887.  [Am'dy  180S.]  TVhat  anentions  are  bronirht  up 
for  revle^r. } 

An  appeal*  to  the  court  of  appeals  from  a  final  judgment,  or 
from  an  order,  granting  or  refusing  a  new  trial  In  an  action, 
where  the  appellant  stipulates  that  upon  affirmance  judgment 
absolute  shall  be  rendered  against  him,  briugs  up  for  review  in 
that  court  only  questions  of  law;  but  where  the  justices  of  the 
api)ellute  division  from  which  an  appeal  is  taken  are  divided 
upon  the  question  as  to  whether  there  is  evidence  snpportinfir, 
or  tending  to  support,  a  finding  or  rerdict  not  directed  by  the 
court,  a  question  for  review  is  presented.  In  any  action  on  an 
appeal  to  the  court  of  appeals,  the  court  may  either  modify  or 
affirm  the  judgment  or  order  appealed  from,  award  a  new  trial, 
or  grant  to  either  party  such  judgment  as  such  party  may  be 
entitled  to. 

L.   1896,  elk.  946.     See  |  191,  >abd.  4;  |  1817. 

f  1888.  [Am*d,  1896.]  l^'hen  queBtloas  of  fact  to  be  ro- 
vle'vred.  * 

TTpon  an  appeal  to  the  court  of  appeals  from  a  judgment, 
reversing  a  judgment  entered  upon  the  report  of  a  referee,  or  a 
determination  in  the  trial  court;  or  from  an  order  granting  a 
new  trial,  upon  such  a  reversal;  it  must  be  presumed  that  the 
judgment  was  not  reversed,  or  the  new  trial  granted,  upon  a 
question  of  fact,  unless  the  contrary  clearly  appears  in  the  record 
body  of  the  judgment  or  order  appealed  from, 
•    bo.  Proe.;  parts  of  U   268  and  272:   h.    1896.   ch.  846. 

I  1880.  [Am'd,  1895.1  ^Vlieii  a  ea«e  to  bo  prepared,  oto,, 
for    tbe    appeal. 

Where  an  appeal  to  the  court  of  appeals,  from  a  judgment; 
rendered  by  the  appellate  division   of  tl^o  supreme  court,  upon 
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a  verdict,  subject  to  the  opinion  of  the  court,  has  been  perfected, 
a  case,  containing  a  concise  statement  of  the  facts,  of  the  ques- 
tions of  law  arisioig  thereupon,  and  of  the  determination  of  those 
questions  by  the  appellate  division,  must  be  prepared  and  settled, 
by  or  under  the  direction  of.  the  court  below,  and  annexed  to 
the  judfirment-roll.  An  exception  is  not  necessary,  to  enable  the 
court  of  appeals  to  review  the  determination  of  a  question  of 
law,  arisinii:  upon  the  verdict.  A  certified  copy  of  the  case  must 
be  transmitted  to  the  court  of  appeals,  instead  of  the  case  upon 
which  the  judgment  of  the  court  below  was  rendered.  The 
court  below,  or  a  judge  thereof,  may  extend  the  time,  limited 
by  law.  within  which  the  impers  must  be  transmitted  to  the 
court  of  appeals,  for  the  purpose  of  enabling  the  appellant  t» 
procure  the  case  to  be  prci^ared  or  settled. 
Os.  PMC.,  pait  of  I  338  and  part  of  «  2W;  L.  1S96.  eta.  OML 
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TITLE  ni. 

Appeal  to  the  eupreme  court  from  an  inferior  court. 

Sec.  1340.  Api>ealii  from  Inferior  courts. 
1S41.  LliultatioD  of  time;  seourtty. 
J 342.  Appeal  frooi  order. 

1343.  LImitntlon  of  time  and   stay  of  proceedlDga. 

1344.  Appeal,     where    mul    huw     beard. 
1346.  Judgment  or  order,    where  entered. 

9  1340.  [Am*d,   1SU5.]    Appculii  trom  inferlc»r  courts. 

Except  appeals  from  iiifeiior  and  local  courts  heretofore  heanf 
In  the  court  of  coniinou  iilens  for  the  city  and  county  of  New 
York,  niid  the  superior  couft  of  Uuffulo,  an  ani)eal  may  be  taken 
to  the  npielUUe  division  of  the  8U]ireuie  court,  from  a  fiual  judg- 
ment, rendered  by  ;.  county  court,  or  by  any  other  court  of 
record  possesRiUfc  original  jurisdiction,  where  an  appeal  there- 
from to  a  court  other  hnn  the  supreme  court  is  not  expressly 
Riven  by  statute,  and  upon  such  appeal,  an  order  granting  or 
refusing  a  new  trial  for  any  of  the  causes  mentioned  in  section 
nine  Iiumlred  and  niui'ty-nine  of  this  act,  made  by  any  of  said 
courts,  and  questions  of  fact,  may  be  reviewed  in  the  same 
manner  an-d  to  the  name  extent  as  (piestions  of  fact  may  bo 
reviewed,  upon  ai)i)eal  to  the  ap|)ellate  division  of  the  supreme 
court  from  a  final  judgment  and  order,  granting  or  refusing  a 
new  trial,  rendered  by  the  same  court.  Appeals  from  inferior 
and  local  courts  heretofore  heard  in  the  court  of  conimou  pleas 
for  the  city  and  county  of  New  York  and  the  superior  court 
of  Buffalo,  may  be  taken  to  tlie  sUDreme  court, 

Co.  Proc.  $  344.  Orst  Pentonce  am'd.     See  0  T.  &  C.  456.     L.  189B.  ch.  946. 
§  1341.  Lilinltatlmi  of  timet  necnritjr. 

An  appeal,  authoriz(Ml  by  the  last  section,  must  be  taken 
within  thirty  days  after  service,  u|)on  the  attorney  for  the 
appellant,  of  the  copy  of  the  judgment,  8.nd  written  notice  of 
the  entry  thereof.  Security  is  not  required  to  perfect  the  appeal, 
but  to  stay  the  execution  of  the  judgment  security  must  be 
given  and  the  sureties  may  be  excepted  to,  and  must'  justify, 
as  upon  an  appeal  to  the  court  of  appeals,  from  a  judgment  of 
the  same  amount,  or  to  the  same  effect. 

Id.,  I  345.  and  part  of  |  331,  as  am*d  by  L.  1876,  ch.  341.  |  IS. 

S   1342.    rAm*«l,  180S,  1ft07.1    Appeal  from  order. 

An  api)c:il  m;iv  nlso  b«>  tnkon.  ns  provided  by  section  'iP»if), 
from  an  (udcr  nffcctinir  a  siibstnntinl  ripht  made  by  the  court  or 
a  judge,  in  an  action  brought  in  or  taken  by  appeal  to  a  court, 
.«!pecifi(d  ill  F.ild  se<'tioii. 

Id.,  part  of  8  344.  am'd;  L.  180B,  ch.  046;  L.  1907,  ch.  079.  In  effect 
July  15,  100". 

I  1343.  [AmM,  1877.]  Mmltatlon  of  time  and  atar  of 
proceedlnnm. 

An  appeal,  authorized  by  the  last  section,  must  be  taken, 
within  sixty  days  after  service  upon  the  attorney  for  the  appel- 
lant,  of  a  copy  of  the  order,  and  written  notice  of  the  entry 
thereof. (1)  SeiMirity  is  not  required  to  perfect  it;  but  it  does 
not  st.ny  thf  execution  of  the  order  from  which  it  is  taken. 
The  appellate  court,  or  a  judge  tliereof,  may  direct  such  a  sta^, 
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upon    such   terms,   as   to   security  or  otherwise,   as  justice   re- 
quires. (2) 
(1)  Co.  Proc.,  8  331,  as  amM  by  L.  1876,  cb.  431,  ]  13.     (2)  Id.,  i  860. 

f  1S44.  [Am'd,  1805,  1902,  10O4.]  Appeal,  where  and  how 
hc»ril. 

An  appeal  taken  as  prescribed  in  this  title,  must  be  heard  by 
the  appellate  diTision  of  the  supreme  court,  except  that  appeals 
from  the  jud^^ment  of  any  municipal  court  in  either  of  the  bor- 
oughs of  Manhattan  or  the  Bron.x  in  the  city  of  New  York,  or 
from  a  judpnient  or  order  of  the  city  court  in  the  city  of  New 
York,  may  be  heard  by  the  appellate  division  of  the  supreme 
court,  or  by  such  justice  or  justices  of  the  supreme  court  as  may 
be  designated  for  that  purpose  by  the  justices  of  the  appellate 
dirisiou  sitting  in  the  first  judicial  department.  In  case  an 
appeal  is  heard  by  a  justice  or  justices  of  the  supreme  court  as 
hereinbefore  provided,  the  justice  or  justices  by  whom  such 
appeal  was  determined,  or  a  justice  of  the  appellate  division  in 
the  first  judicial  department,  may  allow  an  appeal  to  be  taken 
to  such  appellate  division  from  such  determination;  and  appeals 
from  inferior  courts  heretofore  heard  h^  the  superior  court  of  Buf- 
falo shall  be  heard  by  the  appellate  division  of  the  supreme  court 
in  the  fourth  judicial  department,  or  by  such  justice  or  justices 
of  the  supreme  court  as  may  be  designated  for  that  purpose  by 
the  justices  of  the  appellate  division  of  the  fourth  judicial  de- 
partment. The  provisions  of  title  fourth  of  this  chapter,  relating 
to  the  hearing  of  appeals,  taken  in  the  supreme  court,  and  to  the 
subsequent  proceedings  thereupon,  npply  to  an  appeal  taken  as 
prespribod  in  this  title,  except  as  specified  in  the  next  section. 

L.  1895.  eh.  04G:  L.  1902,  cb.  515;  L.  1904.  ch.  502.  In.  effect  Sept.  1. 
1904.       See  Miuiicip»l  Ct.    Aot.   |  310. 

S  ia45.  [Am'd,  18MS0    Jndrment  or  ovder,  ^rheve  entered. 

A  judgment  or  order  of  tJie  appellate  division  rendered  upon 
an  appeal  authorized  by  this  title  must  be  entered  in  the  office 
of  the  clerk  of  the  appellate  division  in  the  department  in  which 
the  court  below  is  located.  A  certified  copy  thereof  annexed  to 
the  papers  transmitted  from  the  court  below  must  be  transmitted 
by  the  clerk,  upon  payment  of  his  fees,  to  the  clerk  of  the  county 
where  the  court  from  which  the  appeal  was  taken  is  situated, 
and  shall  constitute  the  judgment-roll  and  remain  iu  JUis  office. 
The  filing  of  the  judgment-roll  or  the  entry  of  the  order,  as 
prescribed  in  this  section,  is  a  sufficient  authority  for  any  pro- 
ceeding in  the  court  below  or  before  the  judge  or  juatice  who 
made  the  order  appealed  from  which  the  judgment  or  order  of 
the  appellate  court  directs  or  permits.  But  where  the  execution 
of  the  judgment  or  order  of  the  appellate  court  is  stayed  by  an 
appeal  to  the  court  of  appeals,  the  proceedings  in  the  court  below 
or  before  the  judge  or  justice,  who  made  the  order  are  stayed 
In  like  manner.  A  judgment  or  order  of  the  supreme  court,  ren- 
dered upon  an  appeal  from  a  judgment  of  any  district  court  or 
of  the  city  court  of  New  York,  or  an  appeal  heretofore  heard 
by  the  superior  court  of  Buffalo,  must  be  entered  in  the  office 
of  the  clerk  of  the  county  wherein  the  court  below  is  located, 
and,  with  the  papers  transmitted  from  the  court  below,  forms 
the  judgment-roll  which  must  be  filed  in  the  same  office.  Where 
the  appeal  is  from  the  city  court  of  New  York,  the  judgment  or 
order  of  the  supreme  court  mupt  be  entered  iu  the  office  of  the 
clerk  of  the  said  court. 

"•  ata 
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TITLE  IV. 

Appeal  to  the  appellate  division  of  the  supreme  court. 

Bee.  1346.  Appeal   from   Judgment. 
1847.  Appeal  from  order. 
1348.  Id.;    when   made   out   of    court;    powers   of   appellate    dlTltion    to 

grant   orders. 
1849.  Appeal    from    interlocutory   Judgment. 
1860.  Appeal    from    tlnal    judgment,    afusr    afflrmance    of    Interlocutocy 

Ji^d«rment,  or  denial  of  new  trial.    Review  in  the  court  of  appeal*. 
1351.  Limitation  of  tfmo;  order  to  stay  proceedings. 
13&2.  Stay   of   prooeeillUKs   witliout  order. 

1353.  Upon  what  papers  appeal  to  be  bear«l. 

1354.  Entry  of  Judgment  or  order;   Judgmeut-roU. 

1355.  Hearing,    etc.,    in    the   supreme    court. 

I  1946.  [Am'dy  18f»5.]    Appeal  from  inasment. 

An  apfK^ttl  may  be  taken  to  the  appellate  dtviMon  of  the 
supreme  court  from  a  final  jndirment  rendered  in  the  Buprenie 
court  or  in  any  superior  city  court  prior  to  the  first  day  of 
January,  one  thousand  eight  hundred  and  ninety-six,  and  from 
a  final  judgment  rendered  in  the  supreme  court  after  said  day 
as  follows: 

1.  Where  the  judgment  was  rendered  ui)on  a  trial  by  a  referee, 
or  by  the  court  without  a  jury»  the  appeal  may  be  taken  upon 
questions  of  law,  or  upon  the  facts,  or  upon  both. 

2.  "Where  (he  judgment  was  rendered  upon  the  verdict  of  a 
jury,  the  appeal  may  be  taken  uiK>n  questions  of  law. 

Co.  Proc.,  part  of  S  348,  am'd.    See  I..  JUlO,  eb.  408,  S  8-    L.  1895.  ch.  MO. 

I  1347.   rAm'd,  1885.]    Appeal  from  order. 

An  appeal  may  be  taken,  to  the  appellate  diTisiou  of  the 
supreme  court,  from  an  order,  made  prior  to  the  first  day  of 
January,  one  thousand  eight  hundred  and  ninety-six,  in  an  action 
upon  notice,  at  a  spe<-i«l  term  or  a  trial  term  of  a  superior  city 
court,  or  of  the  supreme  court,  or  at  a  term  of  the  circuit  coort, 
and  from  au  order  made  at  a  special  term  or  trial  term  of  the 
supreme  court,  ^ter  said  daj'^.  in  either  of  the  following  cases: 

1.  Where  the  order  granls'.  refuses,  continues,  or  modifies  a 
provisional  remedy;  or  settles,  or  grnnts,  or  refuses  an  application 
to  re.««ettle  a  case  on  appeal  or  a  bill  of  exceptions. 

2.  Where  it  grants  or  refuses  n  new  trial;  except  that  where 
specific  questions  of  fact,  arising  upon  the  issues,  in  an  action 
triable  by  the  court,  have  been  tried  by  a  jury,  pursuant  to  an 
order  for  that  purpose,  as  prescrii>ed  in  section  971  of  this  act, 
an  appeal  cannot  be  taken  from  an  order,  granting  or  refusing 
a  new  trial,  upon  the  merits. 

3.  Where  it  involves  some  part  of  the  merits. 

4.  Where  it  affects  a  substantial  right. 

5.  Where,  in  effect,  it  determines  the  action,  and  prevents  a 
judgment,  from  which  an  appeal  might  be  taken. 

6.  Where  It  determines  a  statutory  provision  of  the  State  to  be 
unconstitutional;  and  the  determination  appears  from  the  reasons 
given  for  the  decision  thereuiwn,  or  is  necessarily  implied  in  the 
decision. 

An  order,  made  upon  a  Bummary  application,  after  judgment, 
is  deemed  to  have  been  made,  in  the  action,  within  the  meaning 
of  this  section. 

Id.,  I  349,  am*d;  U  lSt»5,  ch.  846.     Se«  f|  2067,  2S7a 
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§  1848.  [Am'd,  1885.]  Id.i  nrhen  made  out  of  court}  j^ow- 
er«  of  appellate  diTislpn  to  vrant  orders. 

An  appeal  may  also  be  Uikeu  to  the  appellate  division  of  the 
supreme  court,  from  an  order,  made  in  an  action,  upon  notice, 
by  a  judge  or  justice,  out  of  court,  in  a  case  where  an  appeal 
might  have  been  taken,  iis  proscribed  in  the  last  section,  if  the 
order  had  been  made,  by  the  court.  The  appellate  division  shall 
have  power  to  vacate  or  modify,  without  notice,  or  upon  such 
notice  as  it  shall  deem  proper,  any  order  in  an  action  or  special 
proceeding  made  by  a  justice  of  the  supreme  court  or  by  the 
court  without  notice  to  the  adverse  party;  it  may  grant  a  stay 
of  proceedings  upon  any  judgment  or  order  of  the  supreme  court 
from  which  an  appeal  is  pending,  and  may  grailt  any  order  or 
provisional  remedy  which  has  been  applied  for  without  notice 
to  the  adverse  party,  and  refused  by  the  supreme  court  or  a 
justice  thereof. 

I>.    1886,    cb.   946. 

I  1840.  [AmM,  1806.]  Appeal  from  Interlocmtory  |ad«- 
memt. 

An  appeal  may  also  be  taken  to  the  appellate  division  of  the 
supreme  court,  from  an  interlocutory  judgment  rendered  at  a 
special  term  or  trial  term  of  the  supreme  court,  or  entered  upon 
the  report  of  a  referee. 

Id. 

I  186A,  [Am'd,  1806.]  Appeal  from  flaal  Jbdcrment,  after 
aflmance  of  Interlocutory  Jndarment,  or  denial  «»f  nei« 
trial.   B^vlevr  in  .tlie  court,  of  appealv. 

Where  final  judgment  is  taken,  at  a  special  term  or  trial  term, 
or  pursuant  to  the  directions  of  a  referee,  after  the  affirmance, 
opoc  an  appeal  to  the  appellate  division  of  the  supreme  court 
of  an  Interlocutory  judgment?  or  after  the  refusal,  by  the  appel- 
late diriston  of  a  new  trial,  either  upon  an  application,  made, 
In  the  first  instance,  at  a  term  of  the  appellate  division,  or  upon 
an  appeal  from  an  order  of  the  special  term,  or  of  the  judge, 
before  whom  the  issues,  w  questions  of  fact,  were  tried  by  a 
jury;  an  appeal  to  the  appellate  division  from  the  final  judgment 
brings  up,  for  review,  only  the  proceedings  to  take  the  final 
judgment,  or  upon  which  the  final  Judgment  was  taken,  including 
the  hearing  or  trial  of  the  other  issues  in  the  action,  if  any. 
If  an  appeal  is  taken,  to  the  court  of  appeals,  from  the  deter- 
Bimation  of  the  appellate  division  upon  the  appeal  from  the  final 
jndgment,  the  determination  of  the  appellate  division,  affirming 
the  interlocwtoiry  judgment  or  refusing  the  new  trial,  may,  at  the 
election  of  either  party,  be  reviewed  thereupon.  If  the  respond- 
ent elects  to  bring  it  up  for  review,  he  may  take  a  ctoss-appeal 
therefrom,  notwithstanding  the  expiration  of  the  time  to  take  an 
original  appeal  therefrom. 

10.     Sj«  H  laiG,  133& 

I  1361.  [Ani*d,  1806,  1Q03.]  liljnltatton  of  timei  order  to 
•tay   proceed Ingm. 

An  appeal,  authorized  by  thi.s  title,  must  bo  taU«'n,  within  thirty 
days  after  service,  upon  the  attorney  for  the  appellant,  of  a  copy 
of' the  judgment  or  order  appealed  from,  and  a  written  notice 
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of  the  ontry  tlu^rt'of.  Security  is  not  roqiiirod  to  porfoct  the 
appeal;  but,  fx<-«'pt  \vhi»ro  it  is  otherwise  speoially  prescribed  by 
law,  the  npiienl  dnes  uot  stay  the  execution  of  the  judpinent  or 
order  appealcnl  from;  unU»ss  the  court,  in  or  from  which  the 
fippeal  is  taken,  or  a  jud|?e  thereof,  malvos  an  order,  directing 
such  a  stay.  Such  an  order  may  be  made,  and  may,  from  time 
to  time,  be  modified,  upon  such  terms,  as  to  secnrity  or  oth(»r- 
"wifie,  as  justice  reciuires.  If  security  is  giren,  either  as  a  con- 
dition of  jrranting  the  order,  or  as  j)rescribed  in  the  next  section, 
the  provisions  of  title  second  of  this  chapter  apply  thereto,  as  if 
the  appellate  division  of  the  supreme  court  was  specified  in  those 
provisions,  in  place  of  the  appellate  court,  and  a  judge  of  the 
sam^  court,  in  place  of  a  judge  of  the  court  below.  Kxecution 
of  a  judgment  for  the  recovery  of  money  only  shall  not  be  stayed 
without  security  for  more  than  thirty  days  after  the  service 
upon  the  attorney  for  the  appellant  of  a  copy  of  the  judgment 
and  written  notice  of  the  entry  thereof. 

Co.  Proc.,  portioDB  of  |S  B^2.  34H.  and  ',}50,  rccoustructod;  L.  1800,  cbu  046; 
L.  1903.  eb.  238.     In  effect  Sept.  1>  1003. 

S   13S2.  Stay  of  proceedlitRTM  'without  order. 

T^pon  an  appeal  from  a  final  judgment,  taken  as  prescribed  in 
this  title,  the  appellant  may  give  the  security,  required  to  p«Tfoct 
an  appeal  to  the  court  of  appeals,  from  a  judgment  of  the  same 
amount,  or  to  the  same  eflfeet:  and  to  stay  the  execution  thereof. 
In  that  case,  the  execution  of  the  judgment  appealed  from  is 
stayed,  as  upon  an  appeal  to  the  court  of  appeals,  and  subject 
to  the  same  coaditlons. 

lU.,   I  »4& 

«  13S3.  [Ain*d,  189A.]  Vfion  wlint  patierti  nppvAt  to  1»^ 
^eard. 

An  appeal  from  a  final  judgment,  taken  as  prescrilK>d  in  th's 
title,  must  bo  heard  upon  a  certified  copy  of  the  notice  of  ap|>eal, 
of  the  judgnient-roll,  and  of  the  case  or  notitv  of  exceptions,  if 
aio%  tiled,  as  prescribed  by  law  or  the  general  rules  of  practice, 
after  the  entry  of  the  judgment,  and  either  before  or  after  the 
appeal  is  taken.  An  ap|>eal  from  an  interlocutory  judgment,  or 
from  an  order  taken  as  prescribed  in  this  title,  must  be  ii->»rd 
upon  a  certified  ci>py  of  the  notice  of  appeal,  and  of  the  papers 
used  before  the  court,  judge  or  justice,  uiH>n  the  hearing  cf  the 
demurrer,  application  for  judgment,  or  motion,  as  the  case  re- 
quires. XTnless  the  appellate  division  shall  in  a  si>ecial  case  other> 
wise  <lirect,  before  an  atipeal  shall  be  plac<Ml  uixm  the  calendar, 
the  apiM'llant  shall  file  with  the  clerk  of  the  appellate  division 
the  case  and  exceptions  or  the  other  papers,  H|K>n  which  the  ap- 
peal shall  b.e  heard,  printed  as  required  by  the  rules  of  practice; 
in  ease  the  appeal  is  from  a  judgment  the  printed  case  and  ex- 
ceptions must  be  ordered  filed  by  the  justice  or  referee  before 
whom  the  case  was  tried. 

L.  1805,  ch.  046. 

I  13S4.  [Am'd,  1870.]  Entrr  of  Jndviiient  or  orderf  Jndsw 
ment-roll. 

Where  judgment  of  affirmance  is  rendered  upon  the  appeal,  the 
judgment-r(»ll  consists  of  a  copy  of  the  judgment,  annexed  to  the 
papers,  upon  which  the  appeal  was  h<'ard.  Where  suhseqnent 
l>roieedings  are  taken,  at  the  special  term  or  trial  term,  before 
the  entry  of  final  judgment,  the  judgment-roll  must  ai80  COII» 
tain  the  proper  papers  relating  thereto. 
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{  1355.  [Am*d,  1895.7    HemritkSf  kic.  In  the  snprece  court. 

An  appeal  taken  to  the  appellate  division  of  the  supreme  court» 
as  pre9crib^d  in  Him  titles  must  be  h&usd  in  the  departtnent^  em- 
braoing  the  county,  in  which  the  judgment  or  order  appealed 
from  is  entered;  unless  an  order  is  made,  as  prescribed  in  section 
231  of  this  act,  directing  that  it  be  heard  in  another  department, 
or  unless  appeals  pending  in  one  department  are  transferred  for 
hearing  aad  determination  to  another,  pursmuit  to  article  six, 
section  one,  of  the  constittition.  The  order  made  upon  the  ap- 
peal must  be  entered  in  the  office  of  tlie  clerlv  of  the  appellate 
dirision,  and  a  certified  copy  thereof  -with  the  oripinnl  cmso  or 
papers  upon  which  the  appeal  was  heard,  filed  ns  provided  in  sec- 
tion thirteen  hundred  and  ^ty^three  mmst  be  transmitted  by  the 
cleric  upon  payment  of  his  fees,  to  the  clerk  of  the  county  where 
the  judgment  or  order  appeolcid  from  was  entered,  and  upon  such 
certified  copy  of  the  order  atid  the  .c»se  or  papers  upon  which  the 
appeal  was  heard,  the  county  clerk  shall  enter  the  judgment  in 
his  office. 

SntMCUuta  for  Co.  Froc.,  portions  of  SI  347  and  MSi;  h*  %m6,  di.  MO.    8^ 
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XXTUBY.    . 
Appeal  from  a  determiatation  in  a  •pecUl  proceeding; 

Bm.  U66.  Appeal  from  order  made  la  tb*  Mme  ooort. 
1357.  Id.;  when  made  hy  another  court  or  Judge. 
1368.  Preceding  order  inny  be  reviewed.- 
1859.  Limitation  of   time   to   appeal. 

1360.  Stay  of  proceeding*;  bearlnpr  Af  appeal;  decleioo  tberevpon. 

1361.  TblB  UUe  qoallfled.    Application  of  prarlelooa  relaiUoc  to  actlooft 

I  1356.  [Am'dy  1805.]  Appeal  from  order  made  in  th* 
■ante  coart. 

An  appeal  may  be  taken,  to  the  HppeUa;tc  dirigion  of  the  su- 
preme court,  from  an  order,  affecting  a  eubstantial  ri^t,  made 
in  a  special  proceeding,  at  a  special  term  or  a  trial  term  of  the 
supreme  court;  or  made  by  a  justice  thereof,  in  a  special  proceed- 
ing  instituted  before  him,  pursuant  .to  a  spebial  statutory  prorl* 
sion;  or  instituted  before  another  judge,  and  transferred  to,  or 
continue^  before  him. 
L.  Ifi54,  eta.  270,  |  1,  flrit  clauae  (4  Bdm.  681;  6  id.  188);  L.  1886.  cb.  M6. 

I  1857.  [Ain*d,  1895.]  ld.|  nrhea  made  by  anotlier  eoart 
or  Imdse. 

An  appeal  may  also  be  taken  to  the  appellate  division  of  the 
supreme  court,  from  an  order,  affecting  a  substantial  right,  made 
by  a  court  of  record,  possessing  original  jurisdiction,  or  a  Judge 
thereof,  in  a  special  proceeding  instituted  in  that  court,  or  before 
a  judge  thereof,  pursuant  to  a  special  statutory  proyision; 
or  Instituted  before  another  judge,  and  transferred  to,  or  con- 
tinued before,  Ihe  judge  who  made  the  final  order.  But  this 
section  does  not  apply  to  a  case,  where  an  appeal  from  the  order, 
to  a  court,  other  than  the  appellate  diTision  of  the  supreme 
court,  is  expressly  given  by  statute. 
Ssbatltated  for  part  of  Oo.  Proc.,  I  344;  L.  1886.  ch.  946.    See  |  1842,  ante. 

I  1368.  [Am*d,  1877.]    Preceding  order  may  1»e  revtewed. 

An  appeal,  authorized  by  this  title,  brings  up  for  review,  any 
preceding  order,  made  in  the  course  of  the  special  proceeding,  In- 
volvinic  the  merits,  and  necessarily  affecting  the  nnal  order  ap- 
pealed from,  which  is  specified  in  the  notice  of  appeal. 

See  Oo.  Proc.,  g  829. 

I  laso.  l/imltation  of  <lme  to  appeal. 

An  appeal,  authorized  by  this  title,  must  be  taken  within  thirty 
days  aftc^r  service  of  a  ropy  of  the  final  order,  from  which  it  is 
taken,  with  a  written  notice  of  the  entry  thereof,  upon  the  appel- 
lant: or.  if  he  appeared,  upon  the  hearinir.  by  an  attorney  at  law 
or  an  attorney  in  fact,  upon  the  person  who  so  appeared  for  him. 

From  Id.,   {  832.    See  L.   1854.  ch.  270.  S  2. 

I  ISOO.  stay  of  prooeedlnarMi  hearlngr  of  appeal t  deoiaion 
tberevpoii. 

The  provisions  of  title  fourth  of  this  chapter,  relating  to  perfect- 
ing nn  appeal  from  an  order,  taken  as  therein  prescribed;  to  stay- 
ing the  exocntion  of  the  order  appt'al<*d  from;  to  hearing  the 
Appeal;  and  to  ihe  entry  and  enforcement  of  the  order  made  upon 
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the  appeal,  apply,  where  au  appeal  is  taken,  as  prescribed  in  this 
title,  except  as  otherwise  specially  prescribed  by  law. 

This  section  refers  to  9S  1351,  1353.  1354,  and  1355.  ante.  See,  also,  f| 
1313  and  1314,  ante. 

S  1361.  Tbls  title  anulified.  Application  of  proirlslona 
ireUttinar  to  actJU»nji, 

This  title  does  not  confer  the  right  to  appeal  from  an  order, 
in  a  case,  where  it  is  specially  prescribed  by  law,  that  the  :order 
cannot  be  reviewed.  The  proceedings  upon  an  appeal,  taken  as 
prescribed  in  this  title,  are  governed  by  the  provisions  of  this 
act,  and  of  the  general  rules  of  practice,  relating  to  an  appeal  in 
an  action,  except  as  otherwise  specially  prescribed  by  law. 
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CHAPTER  XIIL 
Executions. 

TITLE    I.  -  Forms  of  Kx^rnttan;  Time  and  Maaner  of  bialfef   an  XxoeatloAt 
ti«uerAl  Datles  aa<l  Ltabliltlet  af  Ofllean. 

TITLE  II.— KxeeiitloB  Agala^it  Property. 

TITLE  III.- ExeentlOn  Aa^alast  tk«  Pernoa. 

TITLE  I. 

ForznB  of  execution;  time  and  manner  of  issuing:  ftn  execu- 
tion; g'eneral  duties  and  liabilities  of  officers. 

Sec.  1362.  To  whom  execution  directed;  proTlsIoo  where  sheriff  Is  a  party. 
1303.  Time   of    receipt    to   be   indorsed   on   execution. 

1364.  Tlie   differiMit   liinds  of   execution. 

1365.  To  what  counties  executions  may  issue. 

1306.  General    retiuisltes   of    ex  pent  ions. 

1307.  Id.;   when   Issued  on  tiling  trauscrtpt  from  Justice's  court,   etc. 

1368.  Roqulsites  of  execution   for  the  collection  of  money. 

1369.  Id.;    against    property 

1870.  Id.;    where   a    warrant   of  attachment   has   been   lerled    by  sherUT. 

1871.  Id.;  against  executor,  etc. 

1372.  Id.;   against  the  person. 

1373.  Id.;    for    delivery    of    property.    How    money,    recovered    by    saiB« 

Judgment,    may    be    ccillccted. 

1374.  Separate   executions,    where    separate   sums   awarded. 

1375.  Execution  of  course,  within  fire  years. 

1370.  Kxeoutiou.   after  death  of  Judgment  creditor. 
1377.  When    execution    may   be    issued   after   flva   years. 
1878.  Id.;    leave,    how    obtained. 

1379.  No   execution   agalnnt   decedent,    except,    etc. 
1880.  Kxecution  against   decedent's   property. 

1381.  Leave,     how    obtained. 

1382.  Time  of  stay   by  order,   etc.,   not  reckoned  nnder  this  title. 

1383.  Kxecution  against   surviving  Judgment  debtors. 
13H4.  Sale    on   execution,    etc.;    \«ben    and    how    conducted. 
138A.  renalty    for   taking   down    or    defacing    notice   of   sale. 

1380.  Validity  of   sale,    when   nut   afferted   by   slieriff's  default,   etc. 
1887.  Purcliasos    on   sueh    snles.    by    certain    officers,    prohibited. 
1388.  When  execution   to  be  enforced  by  nnder-sberlff. 

§  1362.  To  ip«'hoin  elocution  directed;  proTlnloxi  vrhere 
sheriff  Is  a  party. 

Au  exociitioii  luust  1h»  dirocted  to  the  sheriff,  unless  he  is  a 
party  or  inten»8t<'<l;  in  whicli  onso  it  must  be  directed  as  pre- 
scribed in  section  178  of  this  net.  But  the  court  may,  in  its  dis- 
cretion, order  nn  execution,  issued  upon  a  judgment  rendered 
against  a  sheriff,  eitlior  alone  or  with  another,  to  be  directed  to 
a  person,  designated  in  the  order,  instead  of  to  the  coroners,  or 
a  particular  coroner;  in  which  case  it  must  be  so  directed.  The 
person  so  designated  must  be  of  full  age,  a  resident  of  the  State, 
and  not  a  party  to  the  action,  or  interested  therein.  Where  the 
execution  is  issued  upon  a  judgment  for  a  sum  of  money,  or 
directing  the  payment  of  a  sum  of  money,  the  order  does  not  take 
effect,  until  the  person  so  designated  executes,  and  files  in  the 
clerk's  office,  a  bond  to  the  people,  with  at  least  two  sureties,  ap- 
proved by  a  judge  of  the  court,  or  a  county  judge,  in  a  penal 
•urn,  fixed  by  the  order,  not  less  than  twice  the  sum  to  be  col- 
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lected  by  virtue  of  the  execution ;  conditioned  for  the  faithful  p*?r« 
foruiuuce  of  Uis  duties  under  the  execution.  A  certilied  copy  of 
the  order,  and,  where  it  requires  a  bon<l  to  be  given,  the  clcrk*s 
certificate  that  a  bond  has  been  tiled,  as  required  by  the  order, 
must  be  attaolied  to  tho  execufion.  The  person  so  designated  is 
deemed  an  officer;  and,  with  respect  to  that  execution,  he  is  sub- 
ject to  the  obligations  and  liabilities,  and  has  the  power  and 
aathority  of  a  coroner,  and  is  entitled  to  fees  accordingly. 
Co.  Prac,  iwft  of  I  289,  and  Jt  B.  S.  S04,  SI  H  and  12,  am*d.    See  3  T.  & 

1  1808.  TlvH?  of  receipt  to  be  tuaorMed  on  exeeatlon. 

The  sheriff,  to  whom  an  execution  is  directed  and  delivered, 
most,  upon  the  receipt  thereof,  indorse  thereupon  a  memorandum 
of  the  day,  hour,  and  minute,  when  he  received  it, 

2  B.  S.   304,   S  10   (2  Edm.   377). 

I  laiM.  The  different  Icinds  of  execution. 

There  are  four  kinds  of  execution,  as  follows: 

1.  Against  property. 

2.  AgaiiMt  the  person. 

fS.  For  the  delivery  of  the  possession  of  real  property  w^ith  or 
without  damnges  for  withholding  the  sftme. 

4.  For  the  delivery  of  the  possession  of  a  chattel,  with  or 
witbont  damages  for  the  taking   or  detention   thereof. 

An  execution  it  the  process  of  the  court,  from  which  it  is 
issued. 

Co.  Proc.,  f  28(1,   atn'd.     See  {  1240. 

f  1306.  To  mrliat  counties  execnttons  mi&r  taane. 

An  execntlon  against  ppopei-ty  can  be  issued  only  to  a  county. 
In  the  clerk's  office  of  Whl«i  the  judgment  is  doekt^ted.  An  exe- 
cution against  the  person  may  be  issued  to  any  c«>finty.  An 
execution  for  the  delivery  of  the  pOKsession  of  real  property, 
must  he  issued  to  the  county,  where  the  property,  <»r  a  part 
thereof,  is  sftifated.  An  execution  for  the  del  ivory  of  the  pos- 
session of  n  chattel,  may  be  issued  to  any  county,  wh(«re  tlie 
chattel  Ib  funnel:  or  to  the  shenff  of  the  county  where  tlie  judg- 
ment-roll is  tiled.  Executions,  u|)ou  the  Fame  judgment,  may  be 
imued  at  the  same  time,  to  two  or  more  different  counties. 
SniMtftute  for  Co,  Pm<»..  pait  of  9  287.     Soe  ante,  §  697. 

I  1806.  General  rennlMltcn  of  execntlonii. 

An  execution  must  intelligibly  describe  the  judgment,  stating 
the  names  of  the  parties  in  whose  favor,  and  against  whom,  the* 
time  wheiu  and  the  court  in  which,  the  judgment  was  rendered; 
and.  if  it  w^as  rendered  in  the  supreme  court,  the  county  in  which 
the  jndgment-roll  is  filed.  It  mu-^t  require  the  sheriff  to  return 
it  to  the  prooer  clerk,  within  sixty  days 'after  the  receipt  thereof; 
Bxceot  as  otherwise  prescribed  in  the  next  section,  it  must  be 
made  retnrnable  to  the  clerk,  with  whom  the  judgment-roll  is 
filed. 

Co.   Proc.,  part  of  fi  289.  6onao11clate(1  with   Id..   {  2M>.  S«e  f§  28,  24. 

I  1367.  Id. I  wlien  iasned  on  fliingr  traniicrtpt.froni  jnMtce'* 
conrtt  etc* 

Where  an  execution  is  issued  out  of  a  court,  other  than  that 
In  which  the  judgment  was  rendered,   upon  filing   a  transcript 
11  321 
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.of  the  judgment  rendered  in  the  lattcrr  court,  it  must  also  specify 
the  clerk,  with  whom  the  transcript  is  filed,  and  the  time  of 
filing;  and  it  must  be  made  returnable  to  that  clerk.  If  the 
judgment  was  rendered  in  a  justice's  court,  it  must  8i)ecify  the 
justice's  name;  and  it  must  omit  the  specification,  respecting  the 
filing  of  the  judgment-roll. 

Se«  poit.  S  3043. 

S  1368.  RequlMltea  of  exeontton  for  tke  oolleetion  of 
money. 

An  execution,  issued  upon  a  judgment  for  a  s»in-  of  money, 
or  directing  the  payment  of  a  sum  of  money,  muRt  specify,  in 
the  body  thereof,  the  sum  recovered,  or  directed  to  be  paid,  aimI 
the  sum  actually  due  when  it  is  issued.  It  may  specify  a  day, 
from  which  interest  upon  the  sum  due  is  to  be  computed;  in 
which  case,  the  sheriff  must  collect  interest  accordingly,  until 
the  sum  is  paid.  If  all  the  parties,  against  ivliom  the  ja4gment 
is  rendered,  are  not  judgment  debtors,  the  execution  must  show 
who  is  the  judgment  debtor. 
2  R.  S.  364,  §  9.  aa  am*d  hj  L.  1844.  ch.  324;  «ad  Go.  Proc..  p«rt  of  §  9M, 

I  1360.  Id.  I  agralnnt  property. 

An  execution  against  property  must,  if  the  judgment-roll  is  not 
filed  in  the  clerk's  office  of  the  county  to  which  it  is  issued, 
specify  the  time  when  the  judgment  was  docketed  in  that  •county. 
It  must,  except  in  a  case  where  special  provision  is  otherwise 
made  by  law,  substantially  require  the  sheriff  to  satisfiy  t|ie  judg- 
ment, out  of  the  personal  property  of  the  judgment  debtor;  and, 
if  sufficient  per^nal  property  cannot  be  found,  ovt  of  .the  real 
property,  belonging  to  him,  at  the  time  when  the  judgment  was 
docketed  in  the  clerk's  office  of  tlie  county,  or  at  any  time 
thereafter.  ,  ^,. 

Go.  Proc.,   part  of  |  288,   am*d. 

I  1370.  Id. I  -wliere  a  warrant  of  attaol&aaemt  has  been 
levied  by  sberlll. 

Where  a  warrant  of  attachment,  issued  in  the  action,  has  been 
levied  by  the  sheriff,  the  execution  must  substantially  require  the 
sheriff  to  satisfy  the  judgment,  as  follows: 

1.  Where  the  judgment  debtor  is  a  non-resident,  or  a  foreign 
corporation,  and  the  summons  was  served  upon  him  or  it,  without 
the  State,  or  otherwise  than  personally,  pursuant  to  an  order 
obtaine<1  for  that  purpose,  as  prescribed  in  chapter,  fifth  of  this 

"act,  and  the  judgment  debtor  has  not  appeared  in  the  action; 
out  of  the  personal  property  attached,  and,  if  that  is  insufficient, 
out  of  the  real  property  attachedL 

2.  In  any  other  case,  out  of  the  personal  property  attached; 
and.  if  that  is  insufficient,  out  of  the  other  personal  property  of 
the  judgment  debtor;  if  both  are  insufficient,  out  of  the  real  prop> 
erty  attached;  and,  if  that  is  insufficient,  out  of  the  real  prop- 
erty, belonging  to  him,  at  the  time  when  the  judgment  was 
docketed  in  the  clerk's  office  of  the  county,  or  at  any  time 
thereafter. 

8tt«  If  64U,  707  and  708.  ante. 
I  1871.  Id.  I  asraflnat  execvtor,  etc. 

An  execution  against  real  or  personal  property,  in  the  hands 
of  an  executor,  administrator,  heir,  devisee,  legatee,  tenant  of 
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real  property,  or  trustee,  must  substantially  require  tlie  sheriff 
to  satisfy  the  judgment,  out  of  that  property, 
Co.  Proc..  S  289,  ftttbd.  1. 

9   1372.   Id.)   aaralnat  th.e  person. 

An  execution  against  the  person  must  substantially  require 
the  sheriff,  to  arrest  the  judgment  debtor,  and  commit  him  to 
the  jail  of  the  county,  until  he  pays  the  judgment,  or  is  dis- 
charged according  to  law.  Except  where  it  may  be  issued,  with- 
out the  previous  issuing  and  return  of  an  execution  against  prop- 
erty, it  must  recite  the  issuing  and  return  of  such  an  execution, 
specifying  the  county  to  which  it  was  issued. 
Id.,   i  380.  subd.  8.  am'd.     See  f  14S», 

I  1873.  Id.)  for  delivery  of  property.  VLo-w  money,  re« 
covered  by  same  Jndarmenty  may  be  collected. 

An  execution  for  the  delivery  of  the  possession  of  real  prop- 
erty, or  a  chattel,  must  particularly  describe  the  property,  and 
designate  the  party  to  whom  the  judgment  awards  the  posses- 
sion thereof;  and  it  must  substantially  re<iuire  the  sheriff,  to 
deliver  the  possession  of  the  property,  within  his  county,  to  the 
party  entitled  thereto.  If  a  sum  of  money  is  awarded  by  the 
same  judgment,  it  may  be  collected,  by  virtue  of  the  same  execu- 
tion; or  a  separate  execution  may  be  issued  for  the  collection 
thereof,  omitting  the  direction  to  deliver  possession  of  the  prop- 
erty. If  one  execution  is  issued  for  both  purposes,  it  must  con- 
tain, with  respect  to  the  money  to  be  collected,  the  same  direc- 
tions as  an  execution  against  property,  or  against  the  perioo* 
as  the  case  requires. 

Sabstltate  for  Go.   Proc.,  {  280,  subd.  4. 

f    1374.     Separate     execntiona,     wbere     separate     avma 


Where  a  judgment  awards  different  sums  of  money,  to  or 
against  different  parties,  a  separate  execution  may  be  issued, 
to  collect  each  sum  so  awarded;  subject  to  the  power  of  the 
conrt,  to  control  the  enforcement  of  the  executions,  upon  motion, 
where  the  collection  of  one  execution  will,  wholly  or  partly, 
satis^  another. 

§  1875.  fixecntlon  of  conrse,  VFltbin  live  yeara« 

Exceot  as  otherwise  specially   prescribed   by   law,  the  party 
recovering  a  final  judgment,  or  his  assignee,  may  have  execution  . 
thereupon,  of  course,  at  any  time  within  five  years  after  the 
entry  of  the  judgment. 

CkK  Proc..  I  283.   am'd.     See  fii  1332,  1858. 

9  1376.  [Am'd,  1886,  1887.]  Execntlon  after  deatb  of  Jvds^ 
meat  eredltor. 

Where  the  party  recovering  a  final  judgment  has  died,  execu- 
tion may  be  issned  at  any  time  within  five  years  after  the  entry 
of  the  judgment,  by  his  personal  representatives,  or  by  the  as- 
signee of  the  judgment,  if  it  has  been  assignod,  and  the  execution 
must  be  indorsed  with  the  name  and  residence  of  the  person 
issuing  the  same.  And  where  a  party  or  one  or  more  of  several 
parties  against  whom  a  judgment  for  the  recovery  of  possession 
of  real  property  has  been  obtained  has  died,  an  order  granting 
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leave  to  issue  and  execute  such  execution  or  writ  of  possession 
may  be  grained  upon  giving  twenty  days'  notice  to  the  occupants 
of  the  lauds  so  recovered  <ind  to  the  grantees  or  devisees  of  said 
deceased,  or  if  he  uied  iuiestate,  to  the  heirs  at  law  of  said 
deceased,  said  uoticoB  to  be  served  in  the  same  manner  as  a 
summons  is  directed  to  be  served  in  an  action  in  the  supreme 
court. 

L>.  1887,  ch.  682. 

I  1877.  Wben  exeoution  may  be  liiaaed  after  five  Fears, 

After  the  lapse  of  five  years  from  the  entry  of  a  final  judgment* 
execution  can  be  isssued  thereupon,  in  one  of  the  follo\\  iug  eases 
only: 

1.  [Am»d,  1879.]  Where  an  execution  was  issued  thereupon, 
within  five  years  after  tlie  entry  of  the  judgment,  and  has  been 
returned  wholly  or  partly  unsatisfied  or  unexecuted. 

2.  Where  an  order  is  made  by  the  court,  grunting  leave  to  iame 
the  execution. 

Go.   Proc.,   part   of  |  284. 

S  1878.  Id.)  leave,  how  obtalaed. 

Notice  of  an  application  for  an  order,  granting  leave  to  issue 
an  execution,  as  prescribed  in  the  last  section,  must  be  served 
personally  upon  the  adverse  party,  if  he  is  a  resident  of  the  State, 
and  personal  service  can,  with  reasonable  diligence,  be  made  upon 
him  therein;  otherwise,  notice  must  be  given  in  such  manner  aa 
the  court  directs.  Where  the  judgment  is  for  a  sum  of  monoy, 
or  directs  the  payment  of  a  sum  of  money,  leave  shall  not  be 
granted,  except  on  proof,  by  affidavit,  to  the  satisfaction  of  the 
court,  that  the  judgment  remains  wholly  or  partly  unsatisfied. 

Id.,  am'd. 

I  1870.  Ife  exeentlon  ajralnai  decedent,  exeevt,  etc. 

An  execution  to  collect  a  sum  of  money  cannot  be  issued* 
against  the  property  of  n  judgment  debtor,  who  has  died  since 
the  entry  of  the  judgment  except  as  prescribed  in  the  next  two 
sections. 

I  1880.  [Ain'd,  18»4.]  Ezecatlon  aKAlnst  deoedeat'ii  prop- 
erty. 

After  the  expiration  of  one  year  from  the  death  of  a  party, 
against  whom  a  final  judgment  for  a  sum  of  money,  or  directing 
the  payment  of  a  sum  of  money  Is  rendered,  the  judgment  may  be 
enforced  by  execution  against  any  property  upon  which  it  Is  & 
lien  with  like  eflFect  as  if  the  judgment  debtor  was  still  living. 
But  such  an  execution  shall  not  be  issued,  unless  an  order  grant- 
ing leave  to  issue  it  is  procured  from  the  court  from  which  the  exe- 
cution is  to  be  issued,  and  a  decree  to  the  same  effect  is  procured 
from  a  surrogate's  court  of  this  State,  which  has  duly  granted 
letters  testamentary  or  letters  of  administration  upon  the  estate 
of  the  decoasod  judgment  debtor.  Where  the  lien  of  the  judg- 
ment was  created  as  pn^seribed  in  Portion  twelve  hundred  and 
fifty-one  of  this  act,  neither  the  order  nor  the  decree  can  be  made 
until  the  expiration  of  three  years  after  letters  testamentary  or 
letters  of  administration  have  been  duly  granted  upon  the  estate 
of  the  decedent,  and  for  that  pnrimse  such  a  lien  existing  at  the 
decedent's  depth  continues  for  three  years  and  six  months  there- 
after, notwithstanding  the  previous  expiration  ot  ten  yeats  trom 
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the  filing  of  the  judgmeat-roU.  But  where  the  decedent  died  in- 
testate and  letters  ot  administration  upon  his  estate  havo  not 
been  granted  within  three  years  after  liia  death  by  the  Burn.jratc'i 
court  oi  the  county  in  which  the  decedent  resided  at  the  timo  of 
his  death,  or  if  the  decedent  resided  out  of  the  State  at  the  time 
of  his  death,  and  letters  testamentary  or  letters  of  administra- 
tion have  not  been  granted  within  the  same  time  by  the  suno' 
gate's  court  of  the  county  in  which  the  property  on  which  the 
judgment  ih  a  liin  in  situated,  such  court  may  grant  the  dccivo 
where  it  appears  that  the  decedent  did  not  leave  any  personal 
property  within  tho  State  upon  which  to  administer.  In  such 
case  the  lien  of  the  judgment  existing  at  the  doco<lont's  death 
continuea  for  three  years  and  six  months  as  aforesaid.  Provided, 
however,  that  such  judgment  lien,  •  existing  at  the  decedent's 
death,  upon  the  deciident's  real  property,  or  some  portion  thereof, 
may  bo  enforced  and  payment  thereof  obtained  during  tbe  said 
three  years  aft<»r  granting  of  letters  testamentary,  or  letters  of 
administration,  by  the  proceeding  provided  and  prescribed  by  title 
five  of  chapter  eighteen  of  thtB  net.  But  this  section  shnll  not  ap- 
ply to  real  estate  which  shall  have  been  conveyed,  or  hereafter 
may  be  conveyed  by  the  doeeased  judgment  debtor  during  his 
lifetime,  if  such  conveyance  was  made  in  fraud  of  his  creditors 
or  any  of  them,  and  any  judgment  creditor  of  said  deceased, 
against  whose  judgment  said  conveyance  shall  have  been,  or 
may  hereafter  be,  declared  fraudulent  by  tl»e  judgment  and 
decree  of  any  court  of  competent  jurisdiction,  may  enforce  his 
said  judgment  against  such  real  property,  with  like  effect  as  if 
the  judgment  debtor  was  living,  and  it  shall  not  be  necessaiy  to 
obtain  the  leave  of  any  court  or  officer  to  issue  such  execution, 
and  the  same  may  be  issued  at  any  time  to  the  sheriff  of  the 
county  where  such  property  is  or  may  be  situated.  The  person 
issrhiir  fnch  execution,  however,  shnll  annex  thereto  a  descrip- 
tion of  the  real  estate  against  which  the  same  is  sought  to  be 
enforced,  as  aforesaid,  and  shall  indorse  on  said  execution  tlie 
words  **  issued  under  section  thirteen  hundrtnl  and  eighty  of  the 
code  of  civil  procedure,'*  whereupon  said  sheriff  shall  enforc(\HHld 
execution  as  therein  directed,  against  the  property  so  drsrrP)e(l, 
and  not  against  any  other  property,  either  real  or  personal,  and  all 
provisions  of  law  relating  to  the  sale  and  conveyance  of  real  es^ 
tate  on  execution  and  the  redemption  thereof  shall  apply  thereto. 

L.   18U4,    cb.   734.      See  f  182S. 

I  18S1.  [Am*d9  1869.]    I^eave,  how  obtained. 

Leave  to  issue  an  execution,  as  prescribed  in  the  last  swtlon, 
must  be  procured  as  follows: 

1.  Notice  of  the  application,  to  the  court,  from  which  the  exe- 
cution is  to  be  issued,  for  an  order,  granting  leave  to  issue  the 
execution,  must  be  given  to  the  person  or  persons,  whose  interest 
in  the  property  will  be  aCFected  by  a  sale  by  virtue  of  the  execu- 
tion, tknd  also  to  the  executor  or  administrator  of  the  judpniert 
debtor.  The  general  rules  of  practice  may  prescribe  the  manner 
in  which  the  notice  must  be  j?iven:  until  provision  is  so  made 
therein,  it  most  be  served,  either  personally,  or  in  such  manrer 
nn  the  court  ppescrilies.  In  an  order  to  show  cause.  Leave  shall 
not  be  granted,  except  upon  proof,  by  affidavit  to  the  satisfaction 
of  the  court  tlvit  the  judgment  remains  wholly  or  partly  uuaatls- 
ted. 
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2.  For  the  purpose  of  procuring  a  decree  from  the  surrogate's 
court,  granting  leave  to  issue  the  execution,  the  judgment  cred- 
itor must  present  to  that  court,  a  written  petition,  duly  verified, 
setting  forth  the  facts,  and  praying  for  such  a  decree;  and  that 
the  persons,  specihcd  in  the  llrst  BubdiTiBion  of  this  section,  may 
be  cited,  tD  show  cause  why  it  should  not  be  granted.  Upon 
the  presentation  of  such  a  petition,  the  surrogate  must  issue 
a  citation  accordingly,  which  said  citation  may  be  served  in 
the  same  manner  as  is  provided  in  the  first  subdivision  of  this  sec- 
tion for  the  service  or  giving  of  a  notice  to  the  parties  or  persons 
therein  mentioned,  and,  if  the  general  rules  of  practice  of  the 
supreme  court  do  not  provide  for  a  mode  of  giving  such  notice, 
such  citation  must  be  served  in  such  manner  as  the  surrogate  by 
order  may  prescribe,  or  as  is  otherwise  provided  by  law;  and, 
upon  his  return  thereof,  he  must  make  such  a  decree  in  the 
premises  as  justice  requires. 

L.   1880.   oh.   82.     See  $  2725,  aubd.  %, 

I  1382.  Time  of  stay  by  order,  etc.,  not  reekoned  vnder 
tlils  Htle. 

The  time  during  which  the  person,  entitled  to  enforce  a  judg- 
ment, is  stayed  from  enforcing  it,  by  the  provision  of  a  statute, 
or  by  an  injunction  or  other  order,  or  in  consequence  of  an  ap- 
peal, is  not  a  part  of  the  time,  limited  by  this  title,  for  issuing  an 
execution  thereupon,  or  for  making  an  application  for  leave  to 
issue  such  an  execution. 

I  1383.  Bxecatlon  asalnat  snrviTinar  Indarment  debtors. 

The  last  six  sections  do  not  affect  the  right  of  a  judgment  cred- 
itor to  enforce  r.  judgment,  against  the  property  of  one  or  more 
surviving  judgment  debtors,  as  if  all  the  judgment  debtors  were 
living.  In  that  case,  an  execution  must  be  issued  in  the  usual 
form ;  but  the  attorney  for  the  judgment  creditor  must  indorse 
thereupon,  a  notice  to  the  sheriff,  reciting  the  death  of  the  de* 
ceased  judgment  debtor,  and  requiring  the  sheriff  not  to  collect 
the  execution,  out  of  any  property  which  belonged  to  him. 

(  13H4.  rAm*d.  1804.]  Sale  on  execnlloa,  etc.;  vrben  and 
bow  conducted. 

A  sale  of  real  or  personal  property,  by  virtue  of  an  execution, 
or  pursuant  to  the  directions  contained  in  a  judgment  or  order, 
must  be  made  at  public  auction,  between  the  hour  of  nine  o'clock 
in  the  morning  and  sunset.  The  sheriff  to  whom  an  execution  is 
issued  shall  at  any  time  before  the  snle  of  the  personal  property 
levied  on  by  him,  on  the  written  request  of  any  person  who  is  a 
creditor  of  the  iH^rson  against  whom  the  writ  wns  issued  undor 
which  the  sheriff  levied  upon  the  property,  exhibit  to  such  cred- 
itor the  personal  property  so  levied  upon  under  said  writ  and  per- 
mit an  inspection  thereof  by  such  creditor  or  his  agent. 

L.    1894,   ch.   780. 

I  1386.  Penalty  for  taklnir  down  or  defaclnar  notflee  of 
■ale. 

A  person  who,  before  the  time  fixed  for  the  sale.  In  a  notice 
of  the  sale  of  property,  to  be  made  by  virtue  of  an  execution, 
wilfully  takes  down  or  defaces  such  a  notice  put  up  by  the 
sheriff.*  or  by  his  authority,  forfeits  fifty  dollars  to  the  judgment 
creditor,  and  the  same  sum  to  the    judgment  debtor;  unless  the 
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aotice  was  defaced  or  taken  down,  witli  the  consent  of  the  person 
seeking  to  enforce  the  forfeiture  or  the  execution  was  pre- 
viously  satisfied. 

1  1886.  Validity  of  sale,  when  not  affected  by  ■lierifl'a 
Ae fault,  ete. 

An  omission  by  the  sheriff  to  give  notice,  as  required  by  law, 
or  the  taking  down  or  defacing  of  a  notice,  when  put  up,  does 
not  effect*  tlie  validity  of  a  sale,  made  by  virtue  of  an  execution, 
to  a  purchaser  in  good  faith,  without  notice  of  the  omission  or 
offence. 

2  B.   8.    869.   I   40. 

S  1387.  Purcliasea  on  much.  Bales,  by  certain  officers,  pro- 
biblted. 

The  sheriff,  to  whom  an  execution  is  directed,  or  the  under- 
sheriff  or  deputy-sheriff,  holding  an  execution,  and  conducting  a 
sale  of  property  by  virtue  thereof,  shall  not,  directly  or  indirectly, 
purchase  any  of  the  property  at  the  sale.  A  purchase  made  by 
him,  or  to  his  use,  is  yoid. 

Id.,  s  41. 

S  1888.  'Wben  execution  to  be  enforced  by  nnder-aberiff. 

Where  the  sheriff,  to  whom  an  execution  is  delivered,  dies,  is 
removed  from  office,  cr  becomes  otherwise  disqualified  to  act, 
before  the  execution  is  returned,  his  under-sheriff  must  proceed 
upon  the  execution,  as  the  sheriff  might  have  done.  If  there  is 
ao  under-sheriff,  the  court,  from  which  the  execution  issued, 
may  designate  a  person  to  proceed  thereupon;  who  may  complete 
the  same,  as  an  under-sheriff  might  have  done.  The  person  so 
uesignated  must  give  such  security  as  the  court  directs.  He  is 
deemed  an  officer;  and  is  subject  to  tlie  same  obligations  and 
liabilities,  and  has  the  same  power  and  authority,  in  relation  to 
the  object  of  his  appointment,  as  a  sheriff,  and  is  entitled  to  fees 
accordingly.  But  this  section  does  not  apply,  in  a  case  where 
speci  1  provision  is  otherwise  made  by  law  for  the  enforcement 
of  an  execution,  after  the  death,  removal  from  office,  or  other 
disqualification,  of  the  sheriff,  or  under-sheriff. 
2  U.  8.  a74.  fS  65  and  €8  (2  Edzo.  888). 

*  Brror  In  engroMiog  for  "  affect." 
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TITLE  II. 

Execution   against  property. 

Article  1.  Property   exempt   from   levy    and   sale. 

2.  Lien  of  an   execution  upon  personal  property;   levy  upon  and  iala 

of  personal  proi>erty.    lllghts  of  iDdemultors  of  sbcriS. 
8.  Sale,    redemption,    and    conveyance    of    real    property;    rlgbta    and 

ItabilltieB    of    persons   interested. 
4.  Bemedies  for  failure  of  title  to  real  property  sold,  and  to  enlorM 

contribution. 

ARTICLE   FIRST. 

Property  exempt  from  levy  and  sale. 

Bbtf.  1888.  OertalB  apeeial  exemptiooB  not  affected  br  this  article. 

1880.  What  pei'Bonal  property  la  exempt,   when  owned  by  a  buuseholder. 
1301.   Additloual    iktscuhI    proiKTty    eipmpt    in    certain    cai^en;    levying 
cxeentlon   a^ali^st   wngos.    eto.,   of  Jiidpraont   dobtor. 

1382.  Woman   entitled    to   same   exemption    as   a    faouaehalder. 

1383.  Military    i>ay,    rewards,    etc..    exempt    from    axecution    an 

legal    proceedings. 

1384.  Right   of  action   for  taking,   etc.,  exempt  property. 

1885.  Burying  ground;   when  exempted. 

1886.  How  exempt  burying  ground  designated. 

1887.  Uoraosteadi    wlien    exempted. 
1388.  How   exempt  homestead  designated. 

1308.  Harried  woman's  booicslead;  when  exempted. 

1400.  When    exemptU»n    to   continue    after   owner's   death. 

1401.  Exemption;  when  not  affect  Ml  by  temporary  suspjnsioo  of  rffefdanot. 

1402.  If  value  of  homestead  exceeds  1^1, oou,  lien   attaches  to  aurplua. 

1403.  Id.;    bow   proceeds  to   be   marshalled   when  property   Is  >old. 

1404.  Exemption  of  rejil  property;  how  cancelled. 
1404a.  Kxcniptlon   of   exhIbltH   at   exhibtdnnB. 

§  i:t80.  Certain  speolnl  exemption*  not  affected  by  tHIa 
article. 

Tht»  eniitneratioii.  in  this  nrti<*ip,  of  the  propcM-ty  which  is  ex- 
empt from  leT.r  nufi  khIo  l^y  virtue  of  ai)  4>X('C«tion,  cIooh  not 
«'pi*a!  any  sjxTial  proviMon  of  hnv.  rolatinjr  to  auch  air  eXi»mi>- 
tion,  \vhifh,  hy  ItH  toniiK,  Ih  app1ir-al>lo  only  to  a  partionlar  clftKS 
of  persons,  or  c()rporsitlnns»,  or  to  a  ivirtlciilnv  locality,  or  other* 
witic  to  a  special  case. 

DosljmM  to  punrrt  np.ilnvt  n  rrpt^al.  br  lmpllcnfi«m.  of  provlnlnnw  Hke  U 
1H47,  Hi.  V.VA,  fi  in  {'2  11.  8..  Mh  imI..  \m\\  3  Blni.  T4M»  :  L.  IS51.  oh.  122. 
8  10  <2  R.  S..  r>(h  iH\.,  7S4  ;  a  Fvltu.  7S2 »  ;  L.  isno,  cli.  27,1,  f  0  («  FVlm. 
4ir»):    1..   ISJm,   i-h.   510;   aud   variim.s  Vlmllur  8tatut..»s. 

S  irsno.  "What  peraonal  property  In  exempt,  lirhen  owned 
by   a   liouMeholder.* 

The  following  personal  property,  when  owned  hv  a  houwholder, 
is  e\t  nii)l  from  levy  and  sale  by  virtue  of  an  execution;  and  each 
movable  article  thereof  cimtinues  to  be  so  exempt,  while  the 
family,  or  any  of  them,  are  removing  from  one  residence  to 
another: 

1,  All  spinninjf  wlu-els,  wea^inff  looms,  and  stoves,  put  np,  or 
kept  Xur  use.  in  a  dwelling  house;  and  one  sewing-machine,  with 
its  ap]»nr(<Mianc(^s. 

2.  The  family  bible,  fjimily  picttires.  and  s<hool-books,  used  by 
or  in  tin*  family:  :ni«1  othor  bonks,  not  excei«dinp  in  value  fifty 
dollars,  kept  and  used  as  part  of  the  family  library. 

•  See    L.     l^T'--.    th.    33. 
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3.  A  scat  or  pew,  oci-iiplfd  by  the  judgment  debtor,  or  the 
family,  in  a  place  of  public  worship. 

4.  Ten  Hhcop,  with  their  fleeces,  iind  the  yarn  or  cloth  inauu- 
facturcd  therefrom:  one  cow;  two  swine:  the  necessary  food  for 
th«H(»  animals:  all  necessary  meat,  ti«h,  flour,  ijroceries  and  vei?e- 
tables,  actually  provided  for  family  use;  and  necessary  fuel,  oil, 
and  candles,  for  the  use  ot  the  family  for  sixty  days. 

5.  All  wearini?  apparel,  beds,  bedsteads,  and  beddini?,  necessary 
for  the  judgment  debtor  and  the  family;  all  necessary  cooking 
utt'nssils;  one  table;  six  chays:  six  knives;  six  forks;  six  spoons; 
b\x  plates;  six  tea  cups;  six  saucers:  one  sugar  dish;  one  milk 
pot;  one  tea  pot;  one  crane  and  its  appendages;  one  pair  of 
andirons;  one  coal  scuttle:  one  shovel;  one  pair  of  tongs;  one 
lamp,  and  one  candlestick. 

6.  The  tools  and  implements  of  a  mechanic,  necessary  to  the 
carrying  on  of  his  trade,  not  exceeding  in  value  twenty-five 
dollars. 

2  R.  S.  367.  i  22  (2  Gdm.  380),  as  am'd  by  L.  1800,  ch.  152;  with  addl- 
tlona. 

i  1801.  [Am'd,  1870,  1001,  liH^H,  lOOR,  1»08,  1911.1  Addi- 
tion*! perMonal  property  exempt  In  eertaln  caaeisi  lcvrin« 
exeewtlon   airala«t  ^vaf(e«»  etc,  of  Jadyrinent   debtor. 

In  addition  to  the  exemptions,  allowed  by  the  last  section, 
nei'ossary  h<iUfH»hold  furniture,  working  tools  and  team,  profes- 
sional instruments,  furniture  and  library,  not  exceeding  in  valuo 
two  hundred  and  fifty  dollars,  together  with  the  necessary  food 
for  the  team,  for  ninety  days,  are  ex<»mi)t  from  levy  an*!  sale 
by  virtue  of  an  execution,  when  owned  by  a  person,  being  a 
householder,  or  having  a  family  for  which  he  provides,  except 
where  the  execution  is  Issued  upon  a  judgment,  reco veiled  wholly 
upon  one  or  more  demands,  either  fur  work  performed  in  tho 
family  as  a  domestic  or  for  the  purchase  money,  of  one  or  more 
articles,  exempt  as  prescribed  in  this  or  the  last  section,  \\1ierc 
a  judgment  has  been  recovere*!  and  where  an  execution  issued 
upon  said  judgment  has  been  returned  wholly  or  partly  unsatis- 
fied, and  where  any  wages,  di^bts,  earnings,  salary,  income  front 
trust  funds  or  profits  are  due  and  owing  to  the  judgment  debtor 
or  shall  thereafter  become  due  and  owing  to  him,  to  the  amount 
of  twelve  dollars  or  more  per  weciy.- "JUie  jtidgment  creditor  may 
apply  to  the  court  in  which  said  jlidgment  was  recovered  or 
the  court  having  jurisdiction  of  the  same  without  notice  to  the 
judgment  debtor  and  upon  satisfactory  proof  of  sncli  facts  by 
affidavits  or  otherwise,  the  court,  if  a  court  not  of  record,  a 
judge  or  justice  thereof,  must  issue  or  if  a  court  of  record,  a 
lodge  or  Justice,  must  grant  an  order  directing  that  an  execution 
issue  agamst  the  wages,  debt,  earnings,  sahiry,  income  from  trust 
funds  or  profits  of  said'  judgment  debtor,  and  on  presentation  of 
such  execution  by  the  oflicer  to  w]ir)ni  delivenni  for  collection  to 
the  person  or  persons  from  whom  such  wages,  debts,  earnings, 
salary,  income  from  trust  funds  or  profits  are  due  and  owingf 
or  may  thereafter  become  due  and  owing  to  the  judgment  debtor, 
said  execution  shall  become  a  lien  and  a  continuing  b'vy  upon 
the  wages,  earnings,  debts,  snlary,  income  from  trust  funds  or 
profits  due  or  to  become  due  to  said  judgmcMit  debtr>r  to  the 
amount  specified  therein  'which  shall  not  cxcocd  ten  per  centum 
thereof,  and  said  levy  shall  bo  a  continning  levy  until  said  exc- 
cntion   and  the  expenses  thereof  nre   fully  satisfied  and  paid  or 
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uutil  modified  as  hereinafter  provided,  but  only  one  oxocution 
against  the  wages,  debts,  earnings,  Ktllary,  income  from  trust 
funds  or  profits  of  said  judgment  debtor  shall  be  satisfied  at  one 
time  and  where  more  than  one  execution  has  been  issued  or  shall 
be  issued  pursuant  to  the  provisions  of  this  section  against  the 
same  judgment  debtor,  they  shall  be  satisfied  in  the  order  of 
priority  in  which  such  executions  are  presented  to  the  person  or 
persons  from  whom  such  wages,  debts,  eavniugs,  suhiry,  income 
from  trust  funds  or  profits  are  due  and  owing.  It  shall  bc»  the 
duty  of  any  person  or  corjwration,  municipal  or  otherwise,  to 
whom  said  execution  shall  be  presen^ted,  and  who  shall  at  such 
time  be  indebted  to  the  judgment  debtor  named  in  such  execu- 
tion, or  who  shall  become  indebted  to  such  judgment  debtor  ia 
the  future,  and  while  said  execution  shall  remain  a  lien  upon 
said  indebtedness  to  pay  over  to  the  officer  presenting  the  same, 
such  amount  of  such  indebtedness  as  such  executiou  shall  pre- 
scribe until  said  execution  shall  be  wholly  satisfied  and  such  pay- 
ment shall  be  a  bar  to  any  action  therefor  by  any  such  judg- 
ment debtor.  If  such  person  or  corporation,  municipal  or  other- 
wise, to  whom  said  execution  shall  be  presented  shall  fail,  or 
refuse  to  pay  over  to  said  officer  presenting  said  execution,  the 
percentage  of  said  indebtedness,  he  shall  be  liable  to  an  action 
therefor  by  the  judgment  creditor  named  in  such  execution,  and 
the  amount  so  recovered  by  such  judgment  creilitor  shall  bo  a|)- 
plied  towards  the  payment  of  said  execution.  Either  party  may 
apply  at  any  time  to  the  court  from  whieh  such  execution  shall 
issue,  or  to  any  judge  or  justice  issuing  the  same,  or  to  the  county 
judge  of  the  county,  and  in  any  county  where  there  is  no  county 
judge,  to  any  justice  of  the  city  court  upou  such  notice  to  the 
other  party  as  sucli  court,  judge,  or  justice  shnll  direct  for  a 
modification  of  said  execution,  and  ui)on  such  hearing  the  said 
court,  judge  or  justice  may  make  such  modification  of  said  exe- 
cution as  shall  be  deemed  just,  and  such  execution  as  so  modified 
shall  continue  in  full  force  and  effect  until  fully  paid  and  satis- 
fied, or  until  further  modified  as  herein  provided.  /This  section, 
80  far  as  it  relates  to  wages  and  salary,  due  ami  owing  or  to 
become  due  and  owing  to  the  judgment  debtor,  shall  not  apply 
to  judgments  re<*overed  more  than  ten  years  prior  to  S«'pteiul»pr 
first,  nineteen  hundred  and  eight,  and  any  execution  herptofore 
issued  upon  sueh  judgments  pursuant  to  an  order  heretofore 
granted  under  this  section  shall,  when  this  act  takes  effect,  cease 
to  be  a  lien  and  continuing  levy  upon  wages  and  salary  there- 
after to  become  due  and  owing  to  the  judgment  debtorV 

1..  1842,  ch.  l.')?,  i  1.  as  am'd  by  L.  ISM,  oh.  782  (4  EamT  «2a:  6  Id. 
830):  alHo  U  1%H,  oh.  107.  %  1  (3  R.  S..  5th  od..  (M«:  4  Ed  in.  6.'J5i.  See 
3  T.  &  C.  nftC:  h.  11)01.  ch.  116:  L.  in03.  ch.  Ml;  h.  lfV)r».  rh.  173;  U 
1008,   ch.   148;   L.    lt)ll,   chs.   4S0  and  523,   In  effect   Sept.    1,   1911. 

I  1302.  rAm'd,  1877.1  IVoiiian  entitled  to  same  exemp* 
tlon  as  a  hooseiiolder. 

Where  the  judgment  debtor  is  a  woman,  she  is  entitled  to  the 
same  exemptions,  from  levy  and  sale  by  virtue  of  nn  cx<H»utiou, 
subject  to  the  same  exceptions,  as  prescribed  in  the  last  two  sec- 
tions, In  the  case  of  a  householder, 

I  l.tna.  rAm*d,  1K».1,  tS«7.1  Military  liny,  re^vardu,  etc^ 
exempt    from    exeontloii    and    other   Icfcnl    prorerdlnvM. 

The  pay  and  bounty  of  a  non-ct)mmissioned  ofllecr,  musieian  or 
private  in  the  military  or  naval  service  of  the  Uuitc'd  Slutts  or 
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the  state  of  New  York;  a  land  warrant,  pension  or  other  reward 
horetofore  or  hereafter  {^ranted  by  the  United  States,  or  by  a 
state,  for  military  or  naval  services;  a  sword,  horse,  medal,  em- 
blem or  device  of  any  kind  presented  as  a  testimonial  for  serv- 
k'OH  rendered  in  the  military  or  naval  service  of  the  United 
States  or  a  state;  and  the  uniform,  arms  and  equipments  which 
were  u.sed  by  a  person  in  that  service,  are  also  exempt  from  levy 
and  sale,  by  virtue  of  an  execution,  and  from  seizure  for  non-pay- 
ment of  taxes,  or  in*  any  other  legal  proceeding;  except  that  real 
property  purchased  with  the  proceeds  of  a  pension  granted  by  the 
I'nited  Stat€»s  for  military  or  naval  services,  and  owned  by  the 
pensioner,  or  by  his  wife  or  widow,  is  subject  to  seizure  and  sale 
for  the  collection  of  taxes  or  assessments  lawfully  levied  thereon. 
L.   1807,   ch.   348.     In  effect  Sept.   1.   1806.      (Probable  error  for  1807.) 

S   1894.  RlflTht  of  aetlon  for  taklngr,  etc,  exempt  property. 

A  right  of  action  to  recover  damages,  or  damages  awarded  by 
n  judgment,  for  taking  or  injuring  personal  property,  exempt  by 
law  from  levy  and  sale,  by  virtue  of  an  execution,  are  exempt, 
for  one  year  after  the  collection  thereof,  from  levy  and  sale,  by 
virtue  of  an  execution,  and  from  seizure  in  any  other  legal  pro- 
ceeding. 

i   1305.  Bnrylnv   vronnd;   fvlien   exempted. 

Land,  set  apart  as  a  family  or  private  burying  ground,  and 
beretr>fore  designated,  as  ^)rcs(Tibed  by  law,  in  order  to  exempt 
the  same,  or  hereafter  designated  for  that  purpose,  as  prescribed 
in  the  next  section,  is  exempt  from  sale,  by  virtue  of  an  execu- 
tion, upon  the  following  conditions  only: 

1.  A  portion  of  it  must  have  been  actually  used  for  that  pur- 
pose. 

2.  It  must  not  exceed  in  extent  one-fourth  of  an  acre. 

3.  It  must  not  contain,  at  the  time  of  its  designation,  or  at  any 
time  afterwards,  any  building  or  structure,  except  one  or  more 
vaults,  or  other  places  of  deposit  for  the  dead,  or  mortuary  monu- 
ments. 

U   If^T.  ch.  85.   I  1,  and  part  of  I  2   (4  Edm.  620).  am'd. 

f   1390.  Woxv  exempt  bnrylnic  ip^oand  deniarnated. 

In  order  to  designate  land,  to  be  exempted  as  prescribed  in  the 
last  section,  a  notice,  containing  a  full  description  of  the  land  to 
be  exempted,  and  stating  that  it  has  been  set  apart  for  a  family 
or  private  burying  ground,  must  be  subscribed  by  the  owner; 
acknowledged  or  proved,  and  certified,  in  like  manner  as  a  deed 
to  be  recorded  in  the  county  where  tlie  land  is  situated;  and 
recorded  in  the  office  of  the  clerk  or  register  of  that  county,  in 
the  proper  book  for  recording  deeds,  at  least  three  days  before 
the  sale  of  the  land,  by  virtue  of  the  execution. 

U    1847,   ch.    83,    the   residue   of   g   2,    am'd. 

i   1.^97.   [Am*d,  188.1.]      Homestead;  when  exempted. 

A  lot  of  land,  with  one  or  more  buildings  thereon,  not  exceed- 
ing in  value  one  thousand  dollars,  owned,  and  occupied  as  a  resi- 
denre,  by  a  householder  having  a  family,  and  heretofore  desig- 
nated as  an  exempt  homestead,  as  prescribed  by  law,  or  here- 
after designated  for  that  purixjse.  as  prescribed  in  the  next 
section,  is  exempt  from  sale,  by  virtue  of  an  execution,  issued 
upon  a    judgment,    recovered    for    a    debt    contracted    after    the 

331 


9§  1396-1401  EXEMPT  PROrERTY.  c.  13,  t.  2.  a.  1 

thirtieth  day  of  April,  eighteen  hundred  and  fifty;  unless  the 
judgment  wa»  recovered  wholly  for  a  debt  or  debts,  contracted 
before  the  designation  of  the  property,  (or)  for  the  purchase- 
money  thereof.  But  no  property  heretofore  or  hereafter  desig- 
nated as  an  exempt  homestead,  as  prescribed  by  law,  or  by  the 
next  section,  shall  be  exempt  from  taxation,  or  from  sale  for 
non  payment  of  taxes  or  assessments. 
L.  1860.  ch.  aeo  (4  Edm.  G32),  first  Bentence  of  }  1;  L.  1883.  ch.  166. 

{   1308.  Ho-VT  exempt   homeiitend  deninrnatecl. 

In  order  to  designate  property,  to  be  exempted  as  prescribed 
in  the  last  section,  a  conveyance  thereof,  stating,  in  substance, 
that  it  is  designed  to  be  held  as  a  homestead,  exempt  from  sale 
by  virtue  of  an  execution,  must  be  recorded,  as  prescribed  by 
law;  or  a  notice,  containing  a  full  description  of  the  property, 
and  stating  that  it  is  designed  to  be  so  held,  must  be  subscribed 
by  the  owner,  acknowledged  or  proved,  and  certified,  in  like 
manner  as  a  deed  to  be  recorde<l  m  the  county  where  the  prop- 
erty is  situated;  and  must  be  recorded  in  the  office  of  the  clerk 
of  that  county,  in  a  book  kept  for  that  purpose,  and  styled  the 
'*  homestead  exemption  book." 

L.  1850,  ch.  260  (4  Rdm.  G32),  part  of  f  2. 

f  moo.  Married  froman^s  homenteadi  i«'hen  exempted. 

A  lot  of  laud,  \%ith  one  or  more  buildings  thereon,  owned  by 
a  married  woman,  and  occupied  by  her  as  a  residence,  may  be 
designated  as  her  exempt  homestead,  as  prescribed  in  the  last 
section;  and  the  property  so  designated  is  exempt  from  sale,  by 
virtue  of  an  ex<»cution,  under  the  same  c'rcumstances,  and  sub- 
ject to  the  same  exceptions,  as  the  home.-tead  of  a  householder, 
having  a  family. 

Bee  §  1392,  anto. 

fl  1400.  'When  exemption  to  eontlnne  nfter  o^vner's  dentil. 

The  exemption,  prescribed  by  the  last  three  sections,  eontJnaes. 
after  the  death  of  the  i)erson  in  whose  favor  the  property  was 
ext^njpted,  as   follows: 

1.  If  the  decedent  was  a  woman,  it  continues,  for  the  benefit 
of  her  surviving  children,  until  the  majority  of  the  youngest 
surviving  child. 

2.  If  the  dcc'cdent  was  a  man,  it  continues,  for  the  Ix^nefit  of 
his  widow  and  surviving  children,  until  the  majority  of  the 
youuccst  surviving  child,  and  until  the  death  of  the  widow. 

But  the  exempt ''on  ceases  earlier,  if  the  property  ceases  to  be 
occupied,  as  a  residence,  by  a  person  for  whose  benefit  it  may 
so  continue,  except  as  otherwise  prescribed  in  the  next  section. 

L.  1850,  ch.  260  (4  Kdm.  0.12),  second  s.'utrncf  of  §  1,  am'd. 

I  1401.  Kxempilon;  irlien  not  nlTeeted  by  temporary  svii- 
pennlon  of  refildenee. 

The  right  to  exemption,  of  a  person  entitled  thereto,  as  pre- 
seribed  in  the  last  four  sections,  is  not  affected  by  a  suspension 
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of  the  occupation  of  the  exempt  property,  as  a  residence,  foi 
period  not  exceedloK  one  year,  which  occurs  in  consequence 
injury  to,  or  destruction  of,  the  dwelling  house  upon  the  premis 

S  1402.  If  viUne  of  homeMtead  exceediv  f1,000,  Hen  « 
taehea  to  nurplu*. 

The  exemption  of  a  homestead,  otherwise  valid  under  the  p 
Tisions  of  this  article,  is  not  void,  been  use  the  viilue  of  the  pr< 
orty,  designated  as  expnipt,  exceodK  one  thousand  dollars. 
that  case,  the  lien  of  a  judgment  attaches  to  the  surplus,  as 
the  property  had  not  betm  designated  as  an  exempt  homestcj 
but  the  property  cannot  be  sold  by  virtue  of  an  execution,  issu 
upon  a  judgment,  as  against  which  it  is  exempt.  After  the 
turn  of  such  an  execution,  the  owner  of  the  judgment  may  nin 
tain  a  judgment  creditor's  action,  to  procure  a  judgment,  dire 
ing  a  sale  of  the  property,  and  enforcing  his  lien  upon  t 
surplus. 

I  1403,  Id. I  lio'vr  ppoceedH  to  be  mamhalled  ^'lien  pro 
erty  In  wold. 

Where  the  judgment,  in  a  judgment  creditor's  action,  broup 
as  presoribod  in  the  last  .se<*tion,  or  in  any  other  action  affccti 
the  title  to  an  exempt  homestead,  directs  the  sale  or  tnc  proper 
the  court  must  so  marshal  the  proceeds  of  the  sale,  that  t 
right  and  interest  of  each  person  in  the  proceeds,  shall  ror 
spond,  as  nearly  as  may  be,  to  his  right  and  interest  in  the  pn 
erty  sold.  Money,  not  exceeding  one  thousand  dollars,  paid  to 
judgment  debtor,  as  repr<»senting  his  interest  in  the  proceeds, 
exempt  for  one  year  after  the  payment,  as  the  property  sold  w 
exempt;  unless,  before  the  expiration  of  the  year,  he  causes  r« 
property  to  be  designated  as  an  exempt  homest(»ad,  as  i)rescril] 
in  section  1398  of  this  act;  in  which  case,  the  exemption  c'vf\i< 
with  respect  to  so  much  of  the  money,  as  was  not  expended  1 
the  purchase  of  that  property;  and  the  exemption  of  the  proi>ei 
so  designated  extends  to  every  deljt,  against  which  the  pr!>pei 
sold  was  exempt.  Where  the  exemption  of  prop<»rty,  sold  as  p 
scribed  in  this  section,  has  been  continued  after  the  judgnu 
debtor's  death,  or  w'here  he  dies  after  the  sale,  and  before  pj 
ment  to  him  of  his  proportion  of  the  procenls  of  the  sale,  t 
court  may  direct  that  portion  of  th(»  proceeds,  wtiicji  reprcsci 
his  interest,  to  be  invested,  for  the  benefit  of  the  person  or  p 
sons,  entitled  to  the  benefit  of  the  exemption;  or  to  be  otherw: 
disposed  of,  as  justice  requires. 


$   1404.    [Am*d,  1894.]     Exemption  of  real  property;  lie 
canceled. 

The  owner  of  real  property,  exempt  as  prescribed  in  this  artic 
may,  at  any  time,  subscribe  a  notice,  and  personally  wcknowled 
the  execution  thereof,  before  an  oHicer  authori/jMl  by  law  to  tii 
the  acknowledgment  of  a  deed,  to  the  efl^,ect  that  he  cancels 
exemptions  from  levy  or  sale  by  virtue  ox  an  execution  afftn-ti 
the  property,  or  a  particular  part  thercr  f,  fully  described  in  t 
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notice.  The  cancellation  takes  effect  when  such  a  notice  is  re- 
corded, as  prescribed  in  this  article  for  recording  a  notice  to  efifeet 
the  exemption  so  canceled.  Any  other  release  or  waiver,  here- 
after executed,  or  an  exemption  of  real  property,  allowed  by  this 
article,  or  of  an  exemption  of  a  homestead,  or  a  private  or  family 
burying-ground,  alloweii  by  the  provisions  of  law  heretofore  iu 
force,  is  void;  provided,  however,  that  nothing  herein  contained 
shall  be  so  construed  as  to  prevent  the  husband  and  wife  from 
jointly  conveying  or  mortgaging  proi)erty  so  exempt. 

L.    1804,  ch.  202. 

§  1404a.  [Adilcd,  1900.]  Sxemptlons  of  exKlblts  at  ex- 
UlbltlonM. 

Xo  process  of  attachment,  execution,  sequestration,  replevin, 
distress  or  aiij'  kind  of  seizure  shall  be  serve<i  or  levied  upou 
articles,  poods,  wares,  merchandise  or  property  of  any  descrip- 
tion while  the  same  is  en  route  to  or  from,  or  while  on  exhibi- 
tion or  deposited  by  exhibitors  at  any  international  exhibition 
held  under  the  auspices  or  supervision  of  the  United  States, 
within  any  city  or  county  of  the  state,  nor  shall  such  property 
bo  subject  to  attachment,  seizure,  levy  or  sale,  for  any  cause 
whatever,  in  the  hands  of  the  authorities  of  such  exhibition  or 
otherwise. 

Addi'il  by  L.  1900.  ch.  05.  DtTivatlon  —  L.  1880,  ch.  393.  |  1.  See  not« 
15  of  note*  of  Board  of  Statutory  Couaolldatlon  at  end  of  code. 
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AKTIOLB   SBCOND. 

Ltea  of  an  execution  upon  personcU  property;  levy  upon  and  $ak 
of  personal  property.    Rights  of  indemnitors  of  sheriff, 

flee.  1406.  PenoDAl  property  boand  by  execution. 

1406.  Order  of  preference  among  executions. 

1407.  Id.;    when    attachments    also    are    issued.  • 
1406.  Id.;  when    issued    from   court   not   of   record. 

1409.  Title  of  bona  tide  purchasers  before  levy,  not  affected. 

1410.  Execution    may   be   levied    upon    current   money. 

1411.  Levy  upon  certain   evidences  of  debt. 

1412.  Interest   of   bailor  in   goods   pledged   may  be  sold. 

1413.  When  partnei-s  may  apply  for  release  of  property  levied  upon. 

1414.  Undertaking  to  be  given. 

1415.  Provision^  where  a  warrant  of  attachment  has  also  been  levied,  etc. 

1416.  When    the    undertaking    enures    to    other    Judgment    creditors. 

1417.  How  partner's  interest  sold;   rights,  etc.,  of  purchaser. 

1418.  Claim  of  property  by  a  third  person,  how  tried. 
1410.  Proceedings,  if  claimant  succeeds. 

1420.  Inquisition    not    to   prejudice    claimant's   right. 

1421.  In    action     against    otllcer,     Indemnitors    may  be    subslltated  as 

defendsnts. 

1422.  Notice  of  application  and  proofs  thereupon. 

1423.  Terms  may  l>e  Imposed. 

1424.  When  indemnity  related  to  part  of  property. 

1425.  Application  when  officer  Is  Joined  with  indemnitors. 
1428.  Effect    of    the    order. 

1427.  Officer   to   whom   Indemnity  is  given,    reqolred  to  gtw%  notioe  oi 

action. 

1428.  Sale  of  personal  property;   how   made. 
1428.  Notices  of  sale  to  be  posted. 

1  14O0.  Personal  property  bonnd  liy  execution. 

The  goods  and  chattels  of  a  judgment  debtor,  not  exempt,  by 
express  provision  of  law,  from  levy  and  sale  by  virtue  of  an 
execution,  and  his  other  personal  property,  which  is  expressly 
declared  by  law,  to  be  subject  to  levy  by  virtue  of  an  execution, 
are,  when  situated  within  the  jurisdiction  of  the  officer,  to  whom 
an  execution  against  property  is  delivered,  bound  by  the  execution, 
from  the  tim^  of  the  delivery  thereof  to  the  proper  officer,  to  be 
executed;  but  not  before. 

2  B.  S.  366,  i  13  (2  .u.am.  379),  am'd. 

f  1406.  Order  of  preference  ankOWLg  execntlonis. 

Where  two  or  more  executions  against  proi)erty  are  issued, 
out  of  the  same  or  dififerent  courts  of  record,  against  the  same 
judgment  debtor,  the  one  first  delivered,  to  an  officer,  to  be  exe- 
cuted, has  preference,  notwithstanding  that  a  levy  is  first  made, 
by  virtue  of  an  execution  subsequently  delivered;  but  if  a  levy 
upon  and  sale  of  personal  property  has  been  made,  by  virtue  of  the 
junior  execution,  before  an  actual  levy,  by  virtue  of  the  senior 
execHtion,  the  same  property  shall  not  be  levied  upon  or  sold,  by 
virtue  of  the  letter,* 
Id.,   i  14,  am'd. 

I  1407.  Id.  I  "wlien  attaclinienta  also  are  Issned* 

Where  there  are  one  or  more  executions,  and  one  or  more  war- 
rants of  attachment,  against  the  property  of  the  same  person, 
the  rale  prescribed  in  the  last  section  prevails,  in  determining  the 
preferences  of  the  executions  or  warrants  of  attachment;  the  de- 

*  Srror  in  enfrossing  for  *'  latter." 
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fendant  in  the  warrautg  of  attachment  being,  for  that  purpose, 
regarded  as  a  judgment  debtor. 
S  B.  8.  366.  i  16,  &m'd. 

I  1408.  Id.  I  "When  liisiied  from  conrt  not  of  record. 

But  an  executioD,  issued  out  of  a  court  not  of  record,  or  a 
.warrant  of  attachment,  granted  in  an  action  pending  in  a  court 
not  of  record,  if  actually  levied,  has  preference  over  another  execu- 
tion, issued  out  of  any  court,  of  record  or  not  of  record,  which  has 
not  been  previously  levied. 
Id.,  i  16.  am'd. 

S  1400.  Title  of  bona  flde  pnrcliaaera  before  leTy»  not 
nlTected. 

The  title  to  personal  property,  acquired  before  the  actual  levy 
of  an  execution,  by  a  purchaser  in  good  faith,  and  without  notice 
that  the  execution  has  been  issued,  is  not  affected  by  an  execu- 
tion delivered,  before  the  purchase  was  made,  to  an  officer,  to  be 
executed. 

Id..  S  17. 

I  1410.  [Ani*d,  1877.]  ICxecvtlon  may  be  levied  upon  cur- 
rent money. 

The  officer,  to  whom  an  execution  ngninst  property  is  delivered, 
must  levy  upon  current  money  of  the  United  Slates,  belonging  to 
the  judgment  debtor;  and  must  pay  it  over,  as  so  much  money 
collected,  without  exposing  it  for  sale;  except  that  where  it  con- 
sists of  gold  coin,  he  must  sell  it,  like  other  personal  property; 
unless  he  is  otherwise  directed,  by  an  order  of  a  judge,  or  by  the 
judgment  in  the  particular  cause. 

Bobctttttted  for  2  R.   S.   366,   9   18. 

I  1411.  [Am'd,  1877.]  Le-ry  npon  certain  evidences  of 
debt. 

The  officer,  to  whom  an  execution  against  property  is  delivered, 
must  levy  u')on  nnd  sell,  a  bill,  or  other  evidence  of  debt,  belong- 
ing to  the  judpnicnt  debtor,  which  was  issued  by  a  moneyed  corpo- 
ration to  circulate  as  money-,  or  a  bond,  or  other  instrument  fOr 
the  payment  of  money,  belonging  to  the  judgment  debtor,  which 
was  executed  and  issued,  by  a  government,  state,  county,  public 
officer,  or  municipal  or  other  corporation,  and  is  in  terms  nego- 
tiable, or  payable  to  the  bearer  or  bolder. 

3  R.  S.   366,   I  10.  am'd. 

I  1412.  Interest  of  bailor  In  iroods  pledged  ntay  be  sold* 

The  Interest  of  the  judgment  debtor  in  personal  property,  sub- 
ject to  levy,  lawfully  plodded,  for  the  payment  of  money,  or  the 
Serfornmnce  of  a  contract  or  nproement,  may  be  sold,  in  the 
snds  of  the  plodpce,  by  virtue  of  an  execution  againrt  property. 
The  purchaser  at  the  sale  acquires  all  the  right  and  interest  of 
^he  judgment  debtor,  nnd  is  entitled  to  the  possession  of  the  prop- 
erty, on  complying  niih  the  torms  and  conditions  upon  which  tlie 
judgment  debtor  couM  obtain  possession  thereof.  This  section 
does  not  apply  to  property,  of  which  the  judgment  debtor  Lb  uncon- 
ditionally entitled  to  the  possession. 

Id.,  f  ao.  am'd. 
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I  1418.  Wbea  p*riAerii  .nuiy  apply  for  r«lea«e  at  property 
lolled  npoA. 

Where  an  officer  has  seized  personal  property  of  a  partnership, 
before  or  after  its  dissolutiou,  upon  a  levy  upon  the  interest 
therein  of  a  partner,  made  by  virtue  of  an  execution  against  his 
individual  properly,  the  other  partners,  or  former  partners,  hav- 
ing an  interest  in  the  property,  or  any  of  them,  may,  at  any  time 
before  the  sale,  apply  to  a  judge  of  the  court,  or  to  the  county 
judge  or  the  county,  where  the  seizure  was  made,  upon  an  affi- 
davit, showing  the  facts,  for  an  order,  directing  the  officer  to 
release  the  property,  and  to  deliver  it  to  the  applicant 

f  1414.  Vmdertaklnr  to  be  gri^cn. 

Upon  such  an  application,  the  applicant  must  give  an  under- 
taking, with  at  least  two  sureties,  approved  by  the  judge,  to  the 
effect,  that  he  will  account  to  the  purchaser,  upon  the  sale  to  be 
made  by  virtue  of  the  execution,  of  the  interest  of  the  judgment 
debtor  in  the  property  seized,  in  like  manner  as  he  would  be 
bound  to  account  to  an  assignee  of  such  an  interest:  and  that 
he  will  pay  to  the  purchaser  the  balance,  which  may  be  found 
due  upon  the  accounting,  not  exceeding  a  sum,  specified  In  the 
undertaking,  which  must  be  not  less  than  the  value' of  the  interest 
of  the  judgment  debtor,  in  the  property  seized  by  the  sheriff,  as 
fixed  by  the  judge.  The  provisions  of  sections  695  and  696  of 
this  act  apply  to  the  proceedings,  taken  as  prescribed  in  this  and 
the  last  section. 

See  I  694,  ante. 

f  1416.  Provision,  wl&ere  a  -warranto  of  attaobment  baa 
also  been  levied^  ete. 

Where  a  warrant  of  attachment  has  been  levied  upon  the  inter- 
est of  a  defendant,  as  a  partner,  in  personal  property  of  a  partner- 
ship, and  the  attachment  has  been  discharged  as  to  that  interest 
as  prescribed  in  sections  693  and  694  of  this  act,  a  levy,  by  virtue 
of  an  execution  against  his  individual  property,  cannot  be  madi^ 
upon  his  interest  on  the  same  property,  unless  the  warrant  of 
attachment  has  been  vacated  or  annulled. 

I  1416.  'Wben  tbe  nndertakinsr  enures  to  otber  Jud^nient 
ereditors. 

Where  personal  oroperty  of  a  partnership  has  been  released, 
upon  giving  an  undertaking^  as  prescribed  m  the  last  three  sec- 
tions, if  the  execution,  by  virtue  of  which  the  levy  was  made,  is 
set  aside,  or  is  satisfied  without  a  sale  of  the  interest  levied  upon, 
the  undertaking  enures  to  the  benefit  of  each  judgment  creditor  of 
the  same  judgment  debtor,  then  having  an  execution  in  the  hands 
of  the  same  officer,  or  of  another  officer,  having  authority  to  levy 
upon  that  interest,  as  if  it  had  been  given  to  obtain  a  release  from 
a  seizure,  made  by  virtue  of  such  an  execution. 

I  1417.  Uoyv  partner's  interest  sold;  rlsbts,  etc,  of  pur- 
ebaser. 

Where  personal -property  of  a  partnership  has  been  so  released, 
the  interest  of  the  judgment  debtor  therein  may  be  sold  by  the 
officer:  and  the  purchaser,  upon  the  sale,  acquires  all  that  interest 
as  if  he  was  an  assignee  thereof.  If  the  purchase-money  exceedt 
the  amount  of  all  the  executions  and  warrants  of  attachment, 
igainst  the  property  of  the  same  judgment  debtor,  of  which  the 
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officer  has  notice,  and  of  the  lawful  fees  and  charges  thereon,  the 
officer  must  pay  the  surplus  into  court,  for  the  benefit  of  the  judg- 
ment debtor,  or  other  person  entitled  thereto. 

8  1418.  [Am*d,  1004.]  Claim  of  property  by  a  third  per* 
aon»  how  tried. 

If  personal  property,  levied  upon  as  the  property  of  the  judg- 
ment debtor,  is  claimed  by  or  in  behalf  of  another  person,  as  his 
property,  an  affidavit  may  be  made  and  delivered  to  the  sheriff, 
in  behalf  of  such  person,  at  any  time  while  such  property  or  the 
proceeds  thereof  are  in  the  sheriff's  possession,  stating  that  he 
makes  such  a  claim;  specifying  in  whole  or  in  part  the  property 
to  which  it  relates,  and  in  all  cases  stteting  the  value  of  the 
property  claimed  and  the  damages,  if  any,  over  and  above  such 
value,  which  the  claimant  will  suffer  in  case  such  levy  is  not 
released.  In  that  case,  the  officer  may,  in  his  discretion,  empanel 
a  jury  to  try  the  validity  of  the  claim. 

See  I  657,  ante;  alM  §f  108-110,  ante;  L.  1904,  di.  541.  In  effect  Sept.  1, 
1904. 

I  1410.  [Am'd,  1805,  1004.]  Proceedings,  If  claimant  snc- 
ceeds. 

If  by  their  inquisition  the  jurors  find  that  the  property  belonirs 
to  the  claimant,  they  must  also  determine  its  value  and  the 
damages  above  such  value  as  specified  in  the  last  section.  There- 
upon the  officer  may  relinquish  the  levy,  unless  the  judgment 
creditor  gives  him  an  undertaking  with  at  least  two  sufficient 
sureties,  to  the  effect  that  the  sureties  will  indemnify  him  to  an 
amount  therein  specified,  not  less  than  twice  the  value  of  the 
property  and  damages  as  determined  by  the  jury,  and  two  hun- 
dred and  fifty  dollars  in  addition  thereto,  against  all  damages, 
costs  and  expenses,  in  an  action  to  be  brought  against  him  by 
any  person,  by  the  claimant,  his  assignee,  or  other  representative, 
by  reason  of  the  levy  upon,  detention  or  sale  of  any  of  the  prop- 
erty, by  virtue  of  the  execution.  If  the  undertaking  is  given, 
the  officer  must  detain  the  property  as  belonging  to  the  judgment 
debtor.  Where  an  undertaking  is  given  to  indemnify  an  officer, 
he  must,  within  two  days  after  the  giving  of  the  said  undertak- 
ing, cause  the  same  to  be  filed  in  the  oflice  of  the  clerk  of  the 
court  out  of  which  the  execution  was  issued,  and  serve  upon  the 
claimant,  his  assignee  or  other  representative,  and  the  judgment 
creditor,  or  the  attorney  whose  name  is  subscribed  to  the  execu- 
tion, a  copy  of  the  said  undertaking,  with  a  notice  of  the  justifi- 
cation of  the  sureties  thereon.  The  justification  must  take  place 
before  a  judge  of  the  court  out  of  which  the  execution  was  is- 
sued, at  a  time  to  be  specified  in  the  notice,  which  must  not  be 
less  than  two  nor  more  than  five  days  after  service  of  said  no- 
tice. For  the  purpose  of  justification,  each  of  the  sureties  upon 
the  undertaking  must  attend  before  the  judge,  at  the  time  and 
place  mentioned  in  the  notice,  and  bo  examined  on  oath,  on  the 
part  of  the  claimant,  his  assignee  or  other  representative,  touch- 
ing his  sufficiency  in  such  manner  as  the  judge  in  his  discretion 
thinks  proper.  The  examination  may  be  adjourned  from  day  to 
day,  until  it  is  completed,  but  such  adjournment  must  always  be 
to  the  next  judicial  day.  If  required  by  the  claimant,  his  as- 
signee or  other  representative,  the  examination  must  be  reduced 
to  writing  and  subscribed  bv  the  sureties.     If  the  judge  finds 
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the  sureties  sufficient,  he  must  annex  the  examination  to  the 
nndortaking,  endorse  his  allowance  thereon,  and  cause  the  said 
nndcrtakinir,  together  with  the  examination  of  the  sureties,  to 
be  filed  with  the  clerk  of  the  court.  Thereupon  the  sheriff  is  re- 
leased and  discharged  from  all  liability  by  reason  of  the  levy 
upon,  detention,  and  sale  of  the  property  seized.  When  any  such 
undertaking  shall  have  been  approved  and  filed,  as  hereinbefore 
provided,  the  clerk  of  the  court  shall  immediately  upon  the  same 
being  filed,  index  the  same  in  the  index  book  in  his  office,  under 
which  executions  are  indexed,  under  the  title  of  the  suit  in  which 
the  execution  is  issued. 
L.  18d5,  ch.  663.    See  6  658,  ante;  L.  1904,  ch.  541.     In  effect  Sept.  1,  1004. 

S  1420.  Inqnlsltion  not  to  prejudice  dalmant'a  rlsrltt. 

If  the  property  is  found  to  belong  to  the  defendant,  the  finding 
does  not  prejudice  the  right  of  the  claimant,  to  bring  an  action 
to  recover  the  property  so  levied  upon,  or  dama^'es  by  reason 
of  the  levy,  detention,  or  sale. 
See  li  108  and  109,  and  C67-650,  ante. 

f  1421.  [Am'd,  1887,  IfMM).!  In  action  aflralnst  olllcery  In- 
demnltom  may  be  snbstltated  an  defendanta. 

Where  an  action  to  recover  a  chattel  or  chattels,  hereafter 
levied  upon  by  virtue  of  an  execution,  or  several  executions,  or 
a  warrant  of  attachment,  or  several  warrants  of  attachment, 
or  to  recover  damages  by  reason  of  a  levy  or  levies  upon  de- 
tention, sale  or  sales  of  personal  property,  hereafter  made,  by 
virtue  of  an  execution  or  several  executions,  or  a  warrant  of 
attachment,  or  several  warrants  of  attachment,  is  brought 
against  an  officer,  or  against  a  person  who  acted  by  his  com- 
mand or  in  his  aid,  if  a  bond  or  bonds  or  written  undertaking 
or  undertakings  indemnifying  the  officer  against  the  levy  or 
levies,  or  other  act  or  acts,  has  been  given  in  behalf  of  the 
judgment  creditor  or  the  several  judgment  creditors,  or  the 
plaintiff  in  the  warrant  or  the  plaintiffs  in  the  several  warrants, 
either  before  or  after  the  commencement  of  the  action,  the 
persons  or  person  or  the  several  persons  who  gave  it  to  them, 
or  the  survivors,  if  one  or  more  are  dead,  may  apply  to  the 
court  for  an  order  to  substitute  the  applicant  or  several  ap- 
plicants as  defendants  in  the  action,  in  place  of  the  officer  or  of 
the  person  so  acting  by  his  command  or  in  his  aid;  and  the 
court  may  upon  application  of  the  officer,  or  in  case  of  his  death, 
upon  the  application  of  his  legal  representatives,  grant  an  order 
substituting  the  indemnitors  as  defendants  in  the  action,  in  place 
of  the  officer  or  of  the  person  so  acting  by  his  command  or  in 
his  aid. 
L.  1887,  ch.  452;  L.  1900,  ch.  115.     In  effect  Sept.  1,  1900. 

S  1422.  [Am'd,  1887.]  Notice  of  application  and  proofs 
tberenpOB. 

Where  the  application  is  made  by  the  officer,  notice  of  the 
application  must  be  given  to  the  indemnitors  or  their  attorney, 
and  also  to  the  attorney  for  the  plaintiff.  If  the  pleadings  do 
not  sufficiently  show  that  the  ca55e  is  one  where  the  order  may 
be  granted,  the  facts  with  respect  thereto  must  be  shown  by 
affidavit   or  other  competent  proof.     Where   the  application   is 
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made  by  the  indemnitors,  or  one  of  them,  the  motion  papers 
must  contain  a  written  consent  to  be  made  defendant  in  the 
action  executed  by  each  person  who  executed  the  instroment  or 
instruments  of  indemnity,  unless  proof  by  affidavit  is  furnished 
that  those  who  do  not  consent  are  dead.  Each  consent  must  be 
acknowledged  or  proved  and  certified  in  lilce  manner  as  a  deed 
to  be  recorded  in  the  county,  and  notice  of  the  application  mast 
be  given  to  the  attorney  of  each  party  to  the  action,  and  if  the 
defendant  has  not  appeared,  notice  must  be  giyen  to  him  per- 
sonally. 
L.  1887,  ch.  462. 

I  1423.  [Am'd,  1887.]   Terma  mar  be  Imposed. 

Upon  granting  the  order  the  court  may,  in  its  discretion,  re- 
quire the  iudcmnitors  to  furnish  additional  security  to  the  plain- 
tiff and  to  pay  the  reasonable  expenses  of  the  defendant,  neces- 
Barily  incurred  before  the  order  is  granted,  or  it  may  impose  such 
other  terms  for  the  security  of  either  of  the  original  parties  as 
justice  requires. 

U  1887,  cb.  452. 

I  1424.  [An'd,  1887.]  IVl&em  indemmlty  related  to  part  of 
property. 

If  the  indemnity  given  related  to  a  part  only  of  the  property, 
the  court  may,  in  a  proper  case,  direct  that  the  action  be  divided 
into  two  actions,  that  the  indemnitors  be  substituted  as  defend- 
ants in  one  without  affecting  the  other,  and  that  the  controversy 
in  each  action  be  limited  to  that  part  of  the  property  in  respect 
to  which  it  is  to  bo  continued.  Where  such  an  order  is  made  a 
similar  application  may  be  subsequently  made  In  the  action 
which  proceeds  against  the  original  defendant. 
L.  1887,  cb.  492. 

I  1426.  rAm*d,  1887.]  Application  wbea  ollleer  la  Joiaed 
with  indemnitors. 

If  the  officer,  or  person  acting  by  his  command,  or  in  his  aid, 
is  joined  sr  a  defendant,  with  all  the  indemnitors,  he  may  apply 
for  an  order  to  strike  out  his  name  as  a  defendant.  If  he  is 
joined  as  a  defendant  with  one  or  more,  but  not  all  of  them, 
he  nioy  apply  for  an  order  substituting  those  who  are  not  joined 
with  him  as  defendants  in  his  place.  In  either  case,  the  appli- 
cation is  made  in  the  same  manner,  and  is  subject  to  the  same 
provisions,  as  if  made  as  prescribed  in  section  1421  of  this  act 

L.  1887,  ch.  452. 

I  1420.  Effect  of  the  order. 

An  order,  made  as  prescribed  in  the  last  five  sections,  does 
not  affect  the  merits  of  the  cause  of  action,  or  of  the  defense, 
except  so  far  os  it  limits  the  controversy  to  particular  property. 
But  if  the  substituted  or  remaining  defendants  recover  judgment, 
they  are  entitled  to  single  costs  only.  If  the  action  is  discon- 
tinued, or  the  oomnlaint  dismissed,  a  new  action  may  be  brought, 
as  if  the  former  action  had  not  been  brought. 
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f  1427.  [Am*d,  1887.]  Ofll^rer  to  whom  Indemnity  In  fflven» 
required  to  fflve  notice  of  action. 

Where  an  action  is  brought  in  a  case  where  one  or  more 
persons  arc  entitled  to  make  an  application  for  nn  order  of  sub- 
stitution, or  where  one  or  more  persons  are  liable  to  be  substituted 
as  defendants,  as  prescribed  in  section  one  thousand  four  hun- 
dred and  twentj'-one  of  this  act,  the  officer  to  whom  the  instru- 
ment or  instruments  of  indemnity  was  ^iven  cannot  maintain 
an  action  thereupon  against  a  person  entitled  to  make,  but  who 
has  not  made,  such  an  application,  or  who  is  liable  to  be  but 
has  not  been  substituted  as  a  defendant,  unless  notice  of  the 
commencement  of  the  action  against  the  officer,  or  the  person 
acting  by  his  command  or  in  his  aid,  is  given  before  the  trial 
thereof,  or  at  least  ten  days  before  judgment  by  default  is  taken 
therein  either  to  attorney  or  several  attorneys  whose  name  is 
or  several  names  are  subscribed  to  the  execution  or  several  execu- 
tions or  warrants  of  attachment  or  several  warrants  of  attach- 
ment, or  personally  to  the  judgment  creditor  or  creditors,  or  the 
plaintiff  or  several  plaintiffs  in  the  action  in  which  the  warrant 
of  attachment  was  or  several  warrants  of  attachment  were  is- 
sued, or  to  one  of  the  persons  who  executed  the  instrument  or 
instruments  of  indemnity. 

I^  18S7,  ch.  452. 

1  1428.  Sale  of  peraonal  property f  bOTr  made. 

IVrsonal  property  must  be  offered  for  sale,  in  such  lots  and 
parcels,  as  are  calculated  to  bring  the  highest  price.  Except 
u-liere  the  officer  is  expressly  authorized,  by  this  article,  to  sell 
property  not  in  his  possession,  personal  property  shall  not  be 
offered  for  sale,  unless  it  is  present,  and  within  the  view  of  thos€ 
attending  the  sale. 

2  R.  S.  367,  S  23  (2  Edm.  381),  amU 

§   1420.   FAm*d,  10O7.1    Notlcen  of  sale  to  be  posted. 

At  least  six  days'  previous  notice  of  the  time  and  place  of  a 
sale  of  personal  prop<uty,  l)y  virtue  of  an  execution,  must  be 
given,  by  posting  conspicuously  written  or  printed  notices  thereof, 
in  at  least  Ihrcc  public  places  of  the  town  or  city,  whore  the  sale 
is  made.  Where  perishable  property  has  been  levied  upon  by  ^ 
virtue  of  an  execution  the  court  may,  upon  the  appHcati'r)n  of  the 
offlrer  making  the  levy,  by  order,  direct  the  sale  thereof  nt  riu  1j 
a  time  and  upon  such  a  notice  as  it  deems  proper;  and,  tlicreu]M)n, 
the  property  must  be  sold  accordingly. 
Id.,  9  n.  am'd;  L.  190T.  ch.  244.     In  effect  Sept.  1,  1907.    See  8  T    ft  C.   210. 
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ARTICLE  THIRD. 

Sale,  redemption,  and  conveyance  of  real  property;  rights  and  lia^ 
hUitiesof  persons  interested. 

Bee.  1430.  To  wbat  leasehold  property  this  article  applies. 

1431.  Real  property  held  in  trust,   when  liable  to  execution. 

1482.   Equity  of  redemption;  when  not  to  be  sold. 

1433.  Direction  to  be   indorsed  on  execution. 

i484.  Notice   of   sale   of    real    property;    liow    given. 

1435.  Property,   how  described   therein.    Tart  may  be  sold. 

1436.  Penalty  for  irregularity  in  sale. 

1437.  Monuer  of  conducting  sale. 

1438.  Sheriff  to  make  duplicate  certificates  of  wle. 

1439.  Certificate  to  be  recorded,  etc. 

1440.  Title   to   real   property   not   divested   before   deed. 

1441.  Rights  of  holder  of  the  property  during  intermediate  period. 

1442.  Order  to   prevent   waste;   when   and   bow   applied   for. 

1443.  Proceedings  to  punish  violation  of  the  order. 

1444.  Mode  and   extent  of   punlehment. 
1446.  How  warrant,    etc.,    superseded. 

1446.  When  and  how  real  property  sold  may  be  redeemed. 

1447.  By  whom   such  redemption   may  bo  made. 

1448.  Such    redemption    n voids    the   sale. 

1449.  When    creditor   may   redeem. 

1460.  What  sum  to  be  paid,   etc.,   when  credHor  redeems. 

1461.  Redemption  by  another  creditor  from  a  redeeming  creditor. 

1452.  Id.;    when  second  redeeming  creditor  has   the   prior  Hen. 

1453.  Subsequent  redemptions  by  other  creditors. 

1454.  When  creditor  may  redeem  after  fifteen  months. 
1456.  When   redemption  must  be  made  at  sheriff's  office. 
1456.  Original  purchaser  may  redeem,   when  also  a  creditor. 

1467.  Creditor  may  redeem  again  under  another  Judgment    or  mortga^. 

1468.  Redemption    by    person    entitled    to    redeem    part. 

1459.  Redemption   by   owners   of   undivided   shares. 

1460.  Id.;  by  creditors  having  liens  on  uudivided  shares. 

1461.  Right   to  redeem   not   affected   by   agreement. 

1462.  To  whom  money  paid  uijon  re<Iemption. 

1463.  Certificate  of  satisfaction  required  to  effect  redemption  by  creditor. 

1464.  What  evidence  a  redeomiog  Judgment  creditor   must  furnish. 
1466.  Id.;    as  to   mortgage   creditor. 

1466.  Id.;    as   to    executor   or   administrator. 

1467.  Ofllcers  to  keep  papers  open  to  Inspection;  when  to  file  them. 

1468.  When  redemption   takes  effect. 

1460.  Certificate   to   be   giv^n,   when    redemption   made. 

1470.  Certificate   may    be   acknowledged    and    recorded. 

1471.  When   and  by   whom   conveyance  to  be   executed. 

1472.  To    whom    conveyance    to    tie    executed. 

1473.  When  conveyance  made  to  executor  or  administrator;  effect  thereof. 
^          1474.  Assignment    must   bo    acknowledged    and    filed. 

1475.  Under-sheriff  or  successor  to  act,  if  sheriff  dies. 

1476.  Money  may  be  paid,   etc.,  to  under-sheriff,   or  deputy-sheriff,   who 

sold    property.  ' 

1477.  Application  of  this  article  to  sale  by  coroner,  or  person  specially 

appointed,  etc. 

1478.  Id.;  where  coroner  or  person  appointed  dies,  etc. 

8  1430.  To  wbat  leasehold  property  this  article  Uppllea. 

The  expression,  **  real  property  ",  as  used  in  this  and  the  suc- 
ceeding article,  includes  leasehold  property,  where  the  lessee  or  his 
assignee  is  possossod,  at  the  time  of  tne  sale,  of  at  least  five  years 
unexpired  term  of  the  lease,  and  also  of  the  building  or  buildings, 
if  any,  erected  thereupon. 

L.  1837,  ch.  462,  S  1;  verbal  amendments. 

I  1481.  Real  property  held  In  trust,  when  liable  to 
execution. 

Real  property,  held  by  one  person,  in  trust  or  for  the  use  of 
another,  is  liable  to  levy  and  sale  by  virtue  of  an  execution,  issued 
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upon  a  judgment  reoovered  against  the  person,  to  whose  use  it  is 
BO  held,  in  a  case  where  it  ia  prescribed  by  law,  that,  by  reason 
of  the  invalidity  of  the  trust,  an  estate  vests  in  the  beneficiary; 
but  special  provision  is  not  otherwise  made  by  law,  for  the  mode 
of  subjecting  it  to  his  debts. 
Substltated  for  2  B.  S.  868,  S  26  (2  Edm.  881). 

I  1482.  Equity  of  redemption!  when  not  to  be  aold. 

The  judgment  debtor's  equity  of  redemption,  in  real  property 
mortgaged,  shall  not  be  sold  by  virtue  of  an  execution,  issued 
upon  a  judgment  recovered  for  the  mortgage  debt,  or  any  part: 
thereof. 

Id.,  f  81. 

i  1488.  Direction  to  be  Indorsed  on  execution. 

Where  an  execution  against  property,  is  issued  upon  a  judg- 
ment, specified  in  the  last  section,  to  the  county  where  the 
mortgaged  property  is  situated,  the  attorney,  or  other  person  who 
subscribes  it,  must  indorse  thereupon  a  direction  to  the  sheriff,  not 
to  lev^  it  upon  the  mortgaged  property,  or  any  part  thereof. 
The  direction  must  briefly  describe  tne  mortgaged  property,  and 
refer  to  the  book  and  page,  where  the  mortgage  is  recorded.  If 
the  execution  is  not  collected  out  of  the  other  property  of  the 
judgment  debtor,  the  sheriff  must  return  it  wholly  or  partly  un- 
satisfied, as  the  case  requires. 

Id..  U  32  and  83. 

f  14»4.  fAm'd,  1890.]  Kotice  of  sale  of  real  property <  liL«'«'r 
ViT-en. 

The  sheriff  who  sells  real  property,  by  virtue  of  an  execution, 
must  previously  give  public  notice  of  the  time  and  place  of  the 
sale,  as  follows: 

1.  A  written  or  printed  notice  thereof  must  be  conspicuously 
fastened  up,  at  least  forty-two  days  before  the  rale,  in  three 
public  places,  in  the  town  or  city  where  the  sale  is  to  take  place, 
and  also  In  three  public  places,  in  the  town  or  city  where  the 
property  is  situated,  if  the  sale  is  to  take  place  in  another  town  or 
city. 

2.  A  copy  of  the  notice  must  be  published,  at  least  once  in  each 
of  the  six  weeks,  immediately  preceding  the  sale,  in  a  newspaper 
published  in  the  county,  or  published  in  an  incorporated  village, 
a  part  of  which  is  within  the  county;  if  there  is  .a  newspaper 
published  in  such  county  or  village;  or,  if  there  is  none,  in  the 
newspaper  printed  at  Albany,  in  which  legal  notices  are  required 
to  be  published. 

Id.,  i  34,  am'd;  L.  1896.  ch.  567.    In  effect  May  12,  1896. 

I  1485.  PropertTy  bow  described  tberein.  Part  may  be 
sold. 

In  each  notice,  specified  in  the  last  section,  the  real  property  to 
be  sold  must  be  described  with  common  certainty,  by  setting 
forth  the  name  of  the  township  or  tract,  and  the  number  of  the 
lot.  if  there  is  any,  or  by  some  other  appropriate  description.  The 
validity  of  a  sale  is  not  affected  by  the  fact,  that  the  property  sold 
is  part  only  of  the  property  advertised  to  be  sold. 

Id..  8  8B>  am'd. 

I  I486.  Peaaltr  for  irreirnlaritr  in  sale. 

A  sheriff  who  sells  real  property,  by  virtue  of  an  execution. 
without  having  given  notice  thereof,  as  prescribed  in  the  last  two 
sections,  or  otherwise  than  as  prescribed  in  iina  chapter,  forfeits 
la  34a 
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one  thousaud  doUarB  to  the  party  injured,  in  addition  to  the  dain- 
ages  which  the  latter  suHtains  thereby. 

2  E.  S.  360.   ft  37. 

I   1437.   Manner  of  condnctlns  sale. 

Where  real  property,  offered  for  sale  by  virtue  of  an  execution, 
consists  of  two  or  more  known  lots,  tracts,  or  parcels,  each  lot, 
tract,  or  parcel  must  be  separately  exposed  for  sale.  If  a  person 
who  is  the  owner  of.  or  Is  entitled  by  law  to  redeem,  a  distinct 
parcel  of  the  property,  of  any  other  description,  requires  that 
parcel  to  be  exposed  for  sale  separately,  the  sheriff  must  expose 
it  accordingly.  No  more  real  property  shall  be  exposed  for  sale, 
than  it  appears  to  be  necessary  to  sell,  iu  order  to  satisfy  the 
execution. 

Id..  9  38,  am'd.    See  4  T.  &  G.  681. 

f  1488.  Sberiir  to  ntake  duplicate  certlllcates  of  sale. 

The  sheriff,  who  sells  real  property,  by  virtue  of  an  execu- 
tion, must  make  out,  subscribe,  and  acknowledge  before  an  officer 
authorized  to  take  the  acknowledgment  of  a  deed,  duplicate  cer- 
tificates of  the  sale,  containing: 

1.  The  name  of  each  purchaser,  and  the  time  when  the  sale 
was  made. 

2.  A  particular  description  of  the  property  sold. 

3.  The  price  bid  for  each  distinct  parcel  separately  sold. 

4.  The  whole  consideration  money  paid. 
Id.,  I  42,  am*d. 

I  1430.  Certlfleate  to  be  reeorded^  eto. 

The  sheriff  must,  within  ten  days  after  the  sale,  file  one  of  the 
duplicate  certificates  in  the  office  of  the  clerk  of  the  county,  and 
deliver  another  to  the  purchaser.  If  there  are  two  or  more 
purchasers,  a  oertificnte  must  be  delivered  to  each.  The  clerk 
must  immediately  record  the  certificate  in  a  book,  kept  by  him 
for  that  purpose,  and  must  index  the  record,  to  the  name  of  the 
judgment  debtor.  His  fees  for  so  doing  must  be  paid  by  the 
sheriff,  ns  part  of  the  expenses  of  the  sale. 

Id..  S  43:  and  L.   1SC7,   ch.  60.   f  1  (4  Edm.   C34).  coDsolldated. 

I  1440.  [AiuM,  1881.]  Title  to  real  property  not  dlveated 
before   deed. 

The  rijrht  and  title  of  the  jiulcment  debtor,  or  of  a  person  hold- 
ing under  him,  or  deriving  title  through  him,  to  real  property, 
sold  by  virtue  of  an  execution.  Is  not  divested  by  the  sale,  until 
the  expiration  of  the  period,  within  which  it  can  be  redeemed,  as 

Erescribed  in  this  article,  and  the  execution  of  the  sheriffs  deed. 
(ut  if  the  property  is  not  redeemed,  and  a  deed  is  executed 
in  pursuance  of  the  sale,  the  grantee  in  the  deed  is  deemed  to 
have  been  vested  with  the  legal  estate,  from  the  time  of  the  sale. 
And  if  the  title  of  such  grantee  or  his  assigns  is  adjudfired  for 
any  reason  or  cause  whatsoever  to  be  null  and  void  in  any  action 
for  that  purpose  brought  by  the  judgment  debtor  or  his  assigns, 
such  judgment  shall  hnve  no  force  or  effect  unless  within  twenty 
days  after  the  entry  of  such  judgment  the  plaintiff  shall  pay  to 
such  grantee  or  his  assigns  the  sum  of  money  which  was  paid 
upon  the  sale  with  interest  from  the  time  of  the  sale  as  prescribed 
in  this  article,  Including  the  costs  and  exnenses  of  said  defendant 
In  defending  this  action  in  which  such,  judgment  was  recovered,  to 
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be  adjusted  by  a  judge  of  the  court  in  which  said  action  is 
brought,  and  in  the  event  of  plaintiff's  failure  to  pay  such  pur- 
chase-Uiuuey  and  expenses  within  the  time  aforesaid,  said 
title  shall  be  valid  in  said  grantee,  and  In  case  such  judgment 
has  heretofore  been  recovered  and  an  appeal  has  been  taken 
therefrom  which  is  now  pending,  and  such  judgment  shall  be 
aiRrmed  on  final  appeal,  toe  same  shall  hate  no  force  of  effect 
onless  within  twenty  days  after  the  entry.of  judgment  or  affirm* 
ance,  the  plaintiff  shall  pay  to  such  grantee  or  his  assigns  the 
tmn  of  money  which  was  paid  apon  the  sale,  with  interest  as 
aforesaid,  including  the  costs  and  expenses  of  the  defendant  as 
aforesaid,  in  prosecuting  any  appeal  from  such  judgment,  and  in 
the  event  of  plaintiff's  failure  so  to  do,  said  title  shall  be  valid 
in  said  grantee, 
a  B.  S.  873,  f  61  (2  Edm.  887),  am'd.  Ii.  1881,  ch.  681. 

I  1441.  RlflTbts  of  holder  of  tbe  property  dnrlngr  tnter<. 
mediate  period. 

The  person  entitled  to  the  possession  of  real  property,  sold  by 
virtue  of  an  execution,  as  proscribed  in  the  last  section,  may, 
during  the  iioriod  therein  specified,  use  and  enjoy  the  same  as 
follows,  w^itnout  being  chargeable  with  committing  waste: 

1.  He  may  use  and  enjoy  it  in  like  manner,  and  for  the  like 
purposes,  as  it  was  used  and  enjoyed  before  the  sale,  doing  no 
permanent  injury  to  the  freehold. 

2.  He  may  make  necessary  repairs  to  a  building,  or  other  erec- 
tion thereupon.  But  this  subdivisio'n  does  not  permit  an  altera- 
tion in  the  form  or  structure  of  the  building  or  other  erection. 

3.  He  may  use  and  improve  the  land,  in  the  ordinary  course  of 
husbandry;  but  he  is  not  entitled  to  a  crop,  growing  thereon,  at 
the  expiration  of  the  period  of  redemption. 

4.  He  may  apply  any  wood  or  timber  on  the  land  to  the  neces- 
Bary  reiiaration  of  a  fence,  building,  or  other  erection,  which 
was  thereupon  at  the  time  of  the  sale. 

5.  If  he  actually  occupies  the  land  sold,  he  may  take  necessary 
fire-wood  therefrom  for  use  in  his  household. 

a  B.  8.  aae.   f  22  (2  Sdm.  S47). 

I  144a.  Order  to  prevent  waste;  wben  and  liow  applied 
tor. 

If,  at  any  time  during  the  oeriod  allowed  for  redemption,  the 
judgment  debtor,  or  any  other  person  in  possession  of  the  proi)erty 
sold,  commits  or  threatens  to  commit,  or  makes  preparation  for 
committing  waste  thereupon,  the  supreme  court,  or  any  justice 
thereof,  within  the  judicial  district,  or  the  comity  judge  of  the 
county,  in  which  the  property,  or  any  part  thereof,  is  situated, 
may,  upon  the  application  of  the  purchaser,  or  his  assignee,  or  the 
agent  or  attorney  of  cither,  and  proof,  by  affidavit,  of  the  facts, 
grant,  without  notice,  an  order,  restraining  the  wrong-doer  from 
committing  waste  upon  the  property. 

Id.,    K   23  and   24.    consolidated. 

I  1448.  Proceedlnffii  to  pnnlsli  violation  of  the  order. 

If  the  person,  against  whom  such  an  order  is  granted,  commits 
waste  in  violation  thereof,  after  the  service  upon  him  of  the 
order,  with  a  copy  of  the  affidavit  npon  which  it  was  granted,  the 
ooart  or  judge,  upon  proof,  by  affidavit,  of  the  facts,  may  grant  an 
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order,  requiring  him  to  show  cause,  at  a  time  and  place  therein 
Mijecilied,  why  he  should  not  be  punished  for  a  contempt. 

2  B.  S.  386,  (S  26  and  26. 

I  1444.  Mode  and  extent  of  pnnlsltment. 

ir,  upon  the  return  of  the  order  to  show  cause,  it  satisfactorily 
appears,  that  the  pergon,  required  to  show  cause,  has  violated 
the  former  ordor,  the  court  or  judge  may  either  punish  him,  as 
prescribed  by  law  for  the  punishment  of  a  contempt  of  a  court 
of  record,  other  than  a  criminal  contempt;  or  may  grant  a  war- 
rant, directed  to  the  sheriff  of  the  county,  reciting  the  former 
order,  and  the  violation  thereof,  and  commanding  the  sheriff  to 
commit  the  w^rong-doer  to  close  confinement,  for  a  term  specified 
therein,  not  more  than  one  year.  A  person  thus  committed  can- 
not be  admitted  to  the  liberties  of  the  jail. 
Id.,  8f  27  atid  28.  coDdolidated. 

1  1445.  How  -warrant,  etc.,  superseded. 

The  warrant  may  bo  supersede<l,  and  the  prisoner  discharged, 
by  an  order,  in  the  discretion  of  the  court  or  judge  committing 
him,  upon  his  executing,  to  the  person  who  applied  for  the 
warrant,  an  undertaking,  in  a  sum  fixed,  and  with  sureties 
approved,  by  the  court  or  judge,  to  the  effect,  that  he  will  pay 
any  judgment,  which  the  applicant,  or  his  assignee,  or  other  repre- 
sentative, may  recover  against  him,  by  reason  of  any  waste  there- 
tofore or  thereafter  committed  on  the  property;  and  upon  his  pay- 
ing to  the  applicant,  for  the  costs  and  expenses  of  the  proceed- 
ings, a  sum,  fixed  by  the  court  or  judge. 

Id.,  8  29,  am'd. 

§  1446.  IVhen  and  J&ovr  real  property  sold  may  be  re- 
deemed. 

Within  one  year  after  the  sale  of  real  property,  by  virtue  of 
an  execution,  a  person,  specified  in  the  next  section,  may  redeem 
it,  by  paying  to  the  purchaser,  his  executor,  administrator,  or 
assignee,  or  to  the  sheriff  who  made  the  sale,  for  the  use  of  the 
person  so  entitled  thereto,  the  sum  of  money  which  was  paid 
upon  the  sale,  with  interest  from  the  time  of  the  sale,  at  the  rate 
of  ten  per  centum  a  year. 

2  R.  S.  370,  S  46  (2  Edm.  884).  am'd.    See  0  T.  &  0.  140. 

(  1447.  By  wbom  such  redemption  may  be  made. 

The  redemption,  specified  in  the  last  section,  may  be  made, 
either  by  the  judgment  debtor,  whose  right  and  title  were  sold, 
or  by  his  heir,  devisoe.  or  grantee,  who  has  acquired,  by  inherit- 
ance, devise,  deed,  sale,  by  virtue  of  a  mortgage  or  of  an  execu- 
tion, or  by  any  other  means,  an  absolute  title  to  the  property 
proposed  to  be  redeemed:  or.  in  a  case  specified  in  section  1458  or 
1459  of  this  act,  to  a  portion  thereof. 

Id.,   f  46. 

)  1448.  Snch  redemption  avoids  tbe  sale. 

Upon  payment  being  made,  by  a  person  entitled  to  redeem 
real  property,  as  prescribed  in  the  last  two  sections,  the  sale  of 
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the  property  redeemed,  and  the  certificates  of  the  sale,  as  far  as 
they  relate  thereto,  become  null  and  void. 
2  R.   S.   370,   9  40,   am'd. 

I  1449.  Wlftea  creditor  may  redeem. 

Eeal  property,  sold  by  virtue  of  an  execution,  which  remains, 
at  the  expiration  of  one  year  after  the  sale,  unredeemed  by  the 
person  or  persons  entitled  to  redeem  it,  as  prescribed  in  the  last 
three  sections,  may  be  redeemed,  within  three  months  after  the 
expiration  of  the  year,  by  the  creditors  specified,  and  upon  the 
terms  and  in  the  manner  prescribed,  in  the  following  sections 
of  this  article. 
Id.,  S  ^>  remodelled. 

f  1460.  "Wliat  anm  to  be  paid,  etc.,  wliea  oveditor  re- 
deem*. 

In  a  case  specified  in  the  last  section,  a  creditor,  having  in  his 
own  name,  or  as  executor,  administrator,  assii;uee,  trustee,  or 
otherwise,  a  judgment  rendered,  or  a  mortgage  duly  recorded, 
at  any  time  before  the  expiration  of  fifteen  months  from  the 
time  of  the  sale,  which  is  a  lien  upon  the  real  property  sold,  may 
redeem  that  property,  by  paying  the  sum  of  money,  whic!.  was 
paid  upon  the  sale  thereof,  with  interest  at  the  rate  of  seven 
per  centum  a  year  from  the  time  of  the  sale,  and  executing  a 
certificate  of  satisfaction,  as  prescribed  in  section  1463  of  this 
act. 

Id.,  §  61,  as  am'd  by  L.  1847,  ch.  410,  U  1  and  2  (4  Edm.  680,  631). 

S  1461.  Redemptioa  by  another  creditor  from  a  redeem* 
laff  creditor. 

Where  a  creditor  has  redeemed  real  property,  as  prescribed 
in  the  last  section,  any  other  creditor,  who  might  have  redeemed 
it  from  the  purchaser,  as  therein  prescribed,  may  redeem  it  from 
the  first  redeeming  creditor,  as  follows: 

1.  He  must  reimburse  to  the  first  redeeming  creditor,  his 
executor,  administrator,  or  assignee,  iLo  sum  paid  by  him  to 
redeem  the  property,  with  interest  at  the  rate  of  seven  per 
centum  a  year,  from  the  time  of  his  redemption. 

2.  He  must  execute  a  certificate  of  satisfaction,  relating  to 
his  judgment  or  mortgage,  in  like  manner  as  the  first  redeeming 
creditor  was  required  to  do. 

3-  If  the  judgment  or  mortgage,  by  virtue  of  which  the  first 
creditor  redeemed,  is  prior  to  the  judgment  or  mortgage  of  the 
second  creditor,  the  second  creditor  must  also  pay  to  the  first 
creditor,  the  sum  specified  in  the  certificate  of  satisfaction. 
executed  by  him  upon  his  redemption,  with  interest  at  the  rate 
of  seven  per  centum  a  year,  from  the  time  of  his  redemption: 
unless  the  first  redeeming  creditor's  judgment  or  mortgage  had 
ceased,  when  he  redeemed,  to  be  a  lien  as  n gainst  the  second 
redeeming  creditor;  in  which  case,  the  latter  need  not  pay  any 
part  of  the  sum,  specified  in  the  certificate. 

Id  ,  8  66,  am'd. 

I  14ra«  Id.f  wbem  second  redeeminar  creditor  bas  tbe 
prior  lien. 

Where  the  lien  of  the  second  redeeming  creditor's  judgment 
or  mortgage,  is  prior  to  that  of  the  first  redeeming  creditor*s 
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jodgmeut  or  moi'tgage,  so  that  the  former  rodcomB,  withoat 
payicg  the  suai,  spt'citiod  iu  the  latter's  certificate  of  tatisfuctioii« 
the  latter  iiiuy,  wiiiiout  executiug  auother  certiticate  of  8atis- 
factioii,  uguiii  letleeiu  from  the  formi'r,  or  from  any  HiiUHequeot 
redoeniing  creditor,  in  a  cane,  where  he  Would  have  i»eoo  entitled 
to  redeem,  if  his  first  certilicate  had  not  been  executed;  and  he 
ha&  the  same  rights,  wiih  respect  to  any  creditor  redeeuinc 
from  him,  as  if  liis  first  certificate  had  beeu  executed,  when  U« 
made  Mb  second  redemption. 

1  14C3.  Subsequent  fedoEuiitlons  by  otber  credttors. 

A  third  or  other  cretlitur,  who  might  have  redeemed,  as  prc^ 
scribed  in  the  last  four  sections,  may  redeem  from  the  second 
or  any  other  creditor,  who  has  redeemed,  in  the  manner,  aud 
upon  the  terms  and  conditions,  prescribed  in  the  last  two  secti^us. 

2  R.   S.  872.  I  66. 

9  1454.  AVIien  er<^clltor  mitr  redeem  affief  fifteen  momthn. 

A  creditor,  who  might  have  redeemed  within  fifteen  montha 
after  the  sale,  as  prescribed  in  the  last  four  sections,  may  re- 
deem from  any  other  redeeming  creditor,  although  the  fifteen 
months  have  elapsed;  provided,  that  he  thus  redeems  within 
twenty-four  hours  after  the  last  previous  redemption. 

Ij.   1847,   ch.  410,  part  of  |  4,    otn*d. 

1  1455.  IVHeii  redemption  mniit  be  mad«  at  snerilTs  ofllee. 
A  redemption,  made  by  a  creditor,  on  or  after  the  last  day  of 

the  fifteen  months,  must  be  made  at  the  sherifiTs  ofllce  of  the 
county.  The  sheriff,  or  his  under-sheriff,  or  a  deputy -sheriff,  in 
his  behalf,  nni.st  ntteiid  at  the  sheriff's  ofHoe,  for  that  p\iii)Ose, 
on  the  last  day  of  the  fifteen  months,  and  on  each  day  thereafter, 
in  which  a  redemption  can  l)e  made,  during  the  time  when  the 
sheriffs  office  is  required  by  law  to  be  kept  open.  In  the  absence 
of  the  sheriff,  the  re<lemption  may  be  made  by  paying  the  neces- 
sary money,  and  deliveritig  the  necessary  papers,  to  the  under- 
sheriff,  or  to  any  doputy-sheriff,  present  at  the  sheriff's  office. 
If  the  term  of  office  of  the  sheriff,  who  made  the  «ftle.  has  explrH. 
and  he,  or  Ids  under-sliorlff.  or  a  deputy-sheriff  authorised,  in 
his  b<»h«lf,  to  rereive  flu*  tieressarr  money  and  the  nece«*snry 
papers,  is  not  present,  the  rnonry  mdy  be  paid,  and  the  p«i)ers 
may  be  delivered,  to  the  sheriff  then  in  oflice,  or  to  the  under* 
sheriff  or  a  deputy-sheriff  of  the  latter. 

Id.,  part  of  i  3.  rcraodnllcd.    See  6  T.  &  0.  l40. 

f  1450.  OrlflTlnnl  pnvehaser  mnr  reileem«  wh^m  nlso  « 
(•redltor. 

If  the  purehawT,  at  the  execution  sale,  of  proi>erty,  which 
can  be  redeemed  by  a  eredltor.  ns  prescribed  !n  this  article.  I« 
also  a  ore<litor  of  the  jndfrmeiit  debtor,  and  ns  sUeh  could  redeem 
from  a  purchaser,  or  a  redeeming  creditor,  he  may  avail  himself 
of  his  judgment  or  mortgage,  to  redeem  from  any  other  redeem- 
ing creditor. 

2  R.  S.   372,    S   R7   (2   Ertin.   387). 

fi  1467.  Creditor  ntny  rHteerm  ititAlii  nader  aaAtlter  |«dff- 
meut    or   mortKruico. 

The  judgment  credit<u',  by  virtue  of  whose  execution  real 
propertv  has  been   s<.ld,  cannot  avail  himself  of  the  jodirment* 
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upon  which  the  execution  was  issued,  to  redeem  the  property; 
nor,  except  as  otherwise  specially  prescribed  in  this  article,  can 
a  creditor,  who  has  once  redeemed,  avail  himself  of  the  same 
judgment  or  mortgage,  to  redeem  again.  But  if  either  has 
another  judgment  or  mortgage,  which  would  entitle  him  to 
redeem,  he  may  avail  himself  thereof  for  that  purpose,  in  the 
same  manner  and  on  the  same  terms,  as  any  other  creditor. 

2  R.  8.  873.  S  58.  am'd. 

I  14MS8.  Redemption  liy  person  entitled  to  redeeni  part. 

Where  a  person,  who  has  an  absolute  title  to,  or  a  judgment 
or  mortgage,  which  is  a  lien  upon,  a  distinct  parcel  only  of  the 
real  property,  sold  by  virtue  of  an  execution,  would  be  authorized, 
by  this  article,  to  redeem  the  property,  if  his  title  or  lien  ex- 
tended to  the  whole,  he  may  redeem,  from  a  purchaser,  the 
entire  property  sold,  or  from  a  prior  redeeming  creditor,  the 
entire  property  redeemed  by  that  creditor;  except  that  if  his 
titkr  or  lien  extends  to  a  distinct  parcel  only  of  one  or  more 
parts  of  the  property,  which  were  separately  sold,  he  can  redeem, 
from  a  purchaser,  only  the  part  or  parts  thus  separately  sold, 
in  which  his  distinct  parcel  is  included.  (See  §  1482.) 
SnbatitQte  for  2  R.  8.  873,  K  ^^  ft^d  BS;  extended  In  its  application. 

1  1459.  Redemption  by  owners  of  nndlTided  shares. 
Where  two  or  more  persons  own  undivided  shares,   as  joint 

tenants,  or  as  tenants  in  common,  in  real  property,  sold  by 
virtue  of  an  execution,  or  in  a  distinct  parcel  thereof,  which 
has  be^'U  separately  sold;  each  of  them  may  redeem,  from  the 
purchaser,  as  prescribeil  in  sections  1446  and  1447  of  this  act, 
the  share  or  interest,  belonging  to  him,  by  paying  a  part  of  the 
purchase-money,  bid  for  the  property,  or  for  that  distinct  parcel 
thereof  bearing  the  same  proportion  to  the  whole,  as  the  share 
or  interest,  proposed  to  be  redeemed,  bears  to  the  property,  or 
distinct  parcel  separately  sold,  of  which  it  is  a  part;  together 
with  interest  on  the  sum  so  paid,  from  the  time  of  the  sale,  at 
the  rate  of  ten  per  centum  a  year. 

2  R.  s.  an.  s  48. 

I  14CO.  Id.)  by  creditors  havliiar  llen«  on  nndlTlded  shares. 

Where  the  judgment  or  mortgage  of  a  creditor,  entitled  to  re- 
deem, is  a  lien  noon  an  undivided  share,  specified  in  the  last 
section,  he  may  redeem,  from  a  purchaser,  that  undivided  share, 
by  paying  him  the  same  proportion  of  the  purchase-money,  which 
the  owner  must  have  paid  to  redeem  it,  as  proscribed  in  the  Inst 
section;  or  he  may  redeem,  from  a  prior  redeeming  creditor,  the 
entire  property  redeemed  by  the  latter,  with  like  effect  and  in  the 
same  manner,  as  if  his  lien  attached  to  the  whole. 

Id..  S  04,  am'd. 

I  1401.  Rlsrht  to  redeem  not  affected  by  agrreeuent. 

The  sheriff,  the  purchaser,  the  judgment  creditor,  or  a  redeem- 
ing creditor,  cannot,  by  his  agreement  or  other  act,  in  any  manner 
impair  or  prejudice  the  right  of  any  other  person  to  redeem, 
as  prescribed  in  this  article. 

$  146S.  To  Tt'hom  money  paid  npon  redemption. 

The  money  n-'nuirod  lo  be  pnid  bj'  a  creditor,  in  order  to  effect 
a  redemption  of  real  property,  as  prescribed  in  this  article,  may 
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be  paid  to  the  purchaser  or  creditor,  from  whom  the  property  is 
to  be  redeemed,  his  executor,  administrator,  or  aBsiguee;  or  ii 
may  be  paid,  for  the  use  of  the  person  so  entitled  thereto,  to  the 
sheriff  who  made  the  sale. 

2  B.  8.  873,   part  of  I  50. 

I  1468.  Certillcate  of  satisfaction  required  to  effect  re- 
demption by  creditor. 

The  certificate  of  satisfaction,  required  to  be  executed  by  a 
creditor,  in  order  to  effect  a  redemption  of  real  property,  must  be 
aclcnowiedgod  or  proved,  and  certified,  in  like  manner  as  a  deed 
to  be  recorded  in  the  county;  must  describe,  with  reasonable  cer- 
tainty, the  judgment  or  mortgage  under  which  he  redeems,  and 
specify  the  sum  due  thereupon;  and  must  state,  that  the  redemp- 
tion satisfies  the  judgment  or  mortgage,  in  full,  or  to  a  specified 
amount.  It  must  be  tiled  in  the  county  clerk's  oflBce,  at  or  before 
the  time  when  the  money  is  oaid  to  effect  the  redemption,  unless 
the  money  is  paid  to  the  sheriff;  in  which  case,  the  certificate  must 
also  be  delivered,  at  the  time  of  the  payment,  to  the  sheriff,  who 
must  file  it  in  the  county  clerk's  office,  as  prescribed  in  section 
1467  of  this  act.  The  county  clerk,  immediately  after  the  execu- 
tion and  recording  of  the  deed,  most  enter,  in  his  docket,  the 
satisfaction,  or  partial  satisfaction,  of  a  judgment,  specified  in  a 
certificate  bo  filed,  as  required  by  law,  when  a  judgment  is  col- 
lected, by  virtue  of  an  execution.  If  a  mortgage,  8i)ecified  in  the 
certificate,  is  recorded  in  his  office,  he  must  cancel  and  discharge 
the  mortgage  of  record,  if  it  is  satisfit^  by  the  certificate;  or.  if 
it  is  only  partially  satisfied,  he  must  make  a  minute  of  the  partial 
satisfaction,  upon  the  record  thereof.  If  the  property  mortgaged 
is  situated  in  a  county,  in  which  there  is  a  register,  the  county 
clerk  must  transmit  a  certified  copy  of  the  certificate  to  the 
register,  who  must,  in  like  manner,  cancel  and  discharge  the 
mortgage  of  record,  or  make  a  minute  of  the  partial  satisfaction 
thereof.  The  clerk's  and  register's  fees,  for  performing  the  ser- 
vices specified  in  this  section,  must  be  paid  by  the  sheriff;  who 
may  require  the  person  entitled  to  a  deed  to  pay  him  the  amount 
thereof,  before  the  deed  is  delivered. 

$  1404.  'U'bnt  evidence  a  redeemflniT  Judgment  creditor 
UKuat   fnrnisb. 

In  order  to  entitle  a  creditor  by  judgment  to  redeem  real  oro:»- 
erty,  as  prescrilxnl  in  this  article,  he  must,  when  he  redeeuis,  file 
in  the  county  clerk's  ollioe,  or  deliver  to  the  sheriff,  as  the  case 
requires,  the  following  evidence  of  his  right: 

1.  A  copy  of  the  docket  of  the  judgment,  under  which  he  claims 
the  right  to  redeem,  duly  certified  by  the  county  clerk. 

2.  Kach  assipninent  of  the  judgment,  which  is  necessary  to 
establish  his  riglit.  An  assignment  so  filed  or  <lelivere<l  must  be 
acknowledged  or  proved,  and  certified,  in  like  ninnuer  as  a  deed 
to  be  recordtMl,  or  the  ex.'*ution  thereof  must  be  proved,  by  the 
affidavit  of  the  creditor,  or  of  a  witness  thereto;  unless  it  has  l)een 
filed,  and  entered,  as  prescribed  in  article  third  of  title  first  of 
chapter  eleventh  of  this  act,  in  which  case,  a  certified  copy  thereof 
must  be  filed  or  delivered. 

3.  An  affidavit,  made  by  him.  or  his  attorney  or  agent,  stating 
truly  the  sum  remaining  unpaid  on  the  judgment,  at  the  time  of 
claiming  the  right  to  redeem. 

9  R.  S.  878,  i  60,  with  ani'ts. 
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I  1465.  Id.;  as  to  mortffaffe  creditor. 

In  order  to  entitle  a  creditor  by  mortgage  to  redeem  real  prop- 
erty,  as  prescribed  in  this  article,  Le  must,  when  he  redeems  file 
in  the  county  clerk's  otiice,  or  deliver  to  the  sheriff,  the  foKow* ag 
evidence  of  his  right: 

1.  A  copy  of  the  mortgage,  under  which  he  claims  the  r;r*ht  to 
redeem,  duly  certified  by  the  clerk  or  register  of  the  conn  6/. 

2.  Each  assignment  of  the  mortgage,  which  is  necerj  ary  to 
establish  his  right,  acknowledged  or  proved,  and  certifier^  as  pre- 
scribed in  the  last  section  for  an  assignment  of  a  judgmerc,  unless 
it  has  been  recorded;  in  which  case  a  certified  copy  or  tae  record 
must  be  filed  or  delivered. 

3.  An  affidavit,  made  by  him,  or  by  his  attorney  or  agent,  stat- 
ing  truly  the  sum  remaining  unpaid  on  the  mortgage,  at  the  time 
of  claiming  the  right  to  redeem. 

L.  1836.  ch.  625.  S  2  (4  Edm.  624).   am'd. 

I  1466.  Id.  I  an  to  executor  or  administrator. 

In  either  of  the  cases  specified  in  the  last  two  sections,  if  the 
person,  proposing  to  redeem,  claims  to  be  entitled  so  to  do,  by 
reason  of  his  being  an  executor  or  administrator  of  a  person,  who, 
if  living,  would  be  entitled  to  redeem,  he  must  file  or  deliver,  with 
the  other  papers  therein  prescribed,  a  certified  copy  or  a  sworn 
copy  of  his  letters  testamentary,  or  letters  of  administration. 

Id.,   Bubd.  3,  extended. 

I  1467.  Officers  to  ke«p  papers  open  to  Inspection)  fFben 
to  llle  tbem. 

The  sheriff,  to  whom  one  or  more  papers,  specified  in  the  last 
four  sections,  are  delivered,  must  keep  them  open,  at  all  reason- 
able tim^s  during  the  period  allowed  for  redemption,  to  the  in- 
spection of  all  persons  interested.  He  must  have  all  those  papers 
at  the  sheriflfs  office,  at  the  times  when  he  is  required  to  attend 
thereat,  for  the  purpose  of  eiiablinp:  creditors  to  redeem,  as  pre- 
scribed by  law;  and  he  must  file  them  in  the  county  clerk's  office, 
'  within  three  days  after  the  execution  of  the  deed. 

I   1468.  IVhen  redemption  takes  effect. 

A  redemption  by  a  cre<ntor  is  effected,  only  when  he  has  paid 
all  the  money,  required  to  be  paid,  and  filed  or  delivered  all  the 
papers,  required  to  be  filed  or  delivered,  as  prescribed  in  this 
article,  and  a  waiver  of  any  of  those  requirements  is  void,  as 
against  a  person  who  is  entitled  subsequently  to  redeem.  Where 
a  redemption  is  thus  effected,  it  vests  in  the  redeeming  creditor 
all  the  nght,  title,  and  interest,  which  the  purchaser  acquired  by 
the  sale. 

f  JL469.  Certilleate  to  be  sriveny  fFben  redemption  made. 

Where  a  redemption  is  made,  ns  prescribed  in  this  article,  the 
officer  or  other  person,  to  whom  money  is  paid,  or  a  paper  ig 
delivered,  for  the  purpose  of  effecting  the  redemption,  must 
execute  and  deliver,  to  the  person  paying  the  money  or  delivering 
the  paper,  a  certificate,  stating  all  the  facts  which  transpired 
before  him,  with  respect  to  the  redemption. 

I..  1847,  ch.  410,  I  5  (4  Edm.  631),  am'd. 

I  1470.  Certificate  may  1>c  acknofFledfved  and  recorded. 

Such  a  certificate  may  })o  .irknowledged  or  proved,  and  certified 
in  like  manner  as  a  deed  to  be  recorded  in  the  county  where  thi 
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property  is  situated.  The  recording  thereof,  in  the  office  of  the 
clerk  or  register  of  that  county,  in  the  book  for  recording  deeds, 
has  the  same  effect,  as  against  subsequent  purchasers  and  In- 
cumbrancers, as  the  recording  of  a  conveyance. 

L.  1847,  ch.  410.  S  6.  am'd. 

1  1471.  [Aiift*d,  1886.]  'When  and  by  -wikont  conveyance  to 
be  ezeented. 

Immediately  after  the  expiration  of  fifteen  months  from  the 
time  of  'sale;  except  where  a  redemption  has  been  made  on  the 
last  day  of  the  fifteen  months,  and,  in  tliat  case,  immediately 
after  the  expivatiou  of  twenty-four  hours  from  the  last  redemp- 
tion; the  sheriff,  who  made  the  sale,  must  execute  the  proper  deed 
or  deeds,  in  order  to  convey  to  the  person  or  persons  entitled 
thereto,  the  part  or  parts  of  the  property  gold,  which  have  not 
been  redeemed  by  the  judgment  debtor,  his  heir,  devisee,  or  as- 
signee. The  deed  conveys  to  the  grantee  therein  the  right,  title, 
and  interest,  which  were  sold  by  the  sheriff.  After  the  same 
shall  have  been  recorded  for  twenty  years  in  the  county  where  the 
real  estate  is  situated,  it  shall  be  presumptive  evidence  of  the 
facts  therein  stated. 

2  R.  S.  878,  f  62.  am'd  to  accord  with  L.  1847,  ch.  410,  {  4:  L.  1886, 
ch.  «7. 

1  1472.  To  whom  conveyance  to  be  ezeented. 

If  any  part  oi  the  property  remaius  unredeemed  by  a  creditor 
It  must  be  conveyed,  by  the  sheriff,  to  the  purchaser  upon  the 
sale,  except  where  the  certificate  of  sale  has  been  assigned;  in 
which  case,  it  must  be  conveyed  to  the  last  assignee.  Any  part 
or  parts  of  the  property  sold,  which  have  been  redeemed  by  a 
creditor,  must  be  conveyed  by  the  sheriff,  to  the  last  redeeming  • 
creditor,  except  where  he  has  assigned  the  certificate  of  redemo- 
tion,  or  haa  executed  any  other  assignment  of  his  right,  title, 
and  interest  in  the  property  redeemed  by  him;  in  which  case,  it 
must  be  conveyed  to  the  last  assignee. 

L.  1835,  oh.  181).  part  of  f  1  (4  Edm.  622),  at  am*d  by  L.  1667,  ch.  110.  S  1 
(7   Edm.   60). 

S  1473.  \%'bcn  conveyance  made  to  cxecntor  or  admin- 
iMtratorj  effect  thereof. 

Where  a  persou,  entitled  to  a  deed,  dies  before  the  delivery  of 
the  deed,  the  sheriff  must  execute  and  deliver  the  deed  to  his 
executor  or  adruinistrator.  The  property  so  conveyed  must  be 
held,  in  trust  for  the  use  of  the  heirs  or  deviswes  of  the  decedent, 
subject  to  the  dower  of  his  widow,  if  there  is  one;  bnt  it  may  be 
sold,  in  a  proper  case,  for  the  payment  of  his  debts,  in  the  same 
manner  as  laud,  whereof  he  died  seized. 

2  R.   S.  374,   |{  63  and  64  (2  Edm.  3SS),  conaolldated. 

8  1474.  Assignment  nxitnt  be  acknowledged  and  ftled. 

Before  an  assipnoe,  r  r  his  executor  or  administrator,  is  entitled 
to  a  deed,  as  prescribe*!  in  the  last  two  sections,  each  assignment, 
under  which  the  deiMl  is  clainuHi,  must  be  acknowle<lged  or  proved, 
and  certified,  in  like  manner  as  a  deed  to  be  recorded  in  the 
county  where  the  pn^ptrty  is  6ituate<l,  and  must  be  filed  in  the 
oflBce  of  the  clerk   of   that  county. 

««     183S.    ch.    180.    §   2    (4    K<lm.    623),    nmM. 

/•«    '■  1 1  I  I  .   I  I  ..    .      ■  ■   I ,  -I 

*  Th«  word   "  the  "  ornittoU  Id  eagnmiag* 
3G2 


c.  IS,  t.  3,  a.  8  SHERIFFS  DEED.  §§  1475-77 

I  1475.  L'niicr«H]iierlir  or  siiccedsor  to  act,  If  ftlterlil  4te«. 

Where  a  sheriff  dies,  is  removed  from  otlice.  or  becomeB  other- 
wise dibqiiaiilied  to  act,  at  any  time  after  makiug  a  sale  of  real 
property,  by  virtue  of  an  execution,  the  property,  or  a  distinct 
parcel  thereof,  way  be  redeemed,  by  paying?  the  necessary  money, 
and  delivering  the  necessary  papers,  to  his  under-sheriff,  who  must 
also  execute  and  deliver  the  proper  deed  or  deeds  of  property,  not 
redeemed  by  the  judgment  debtor,  his  heir,  devisee,  or  grantee. 
If  the  under-sheriff  also  dies,  is  removed  from  otlice,  or  becomes 
otherwise  disqualified  to  act,  the  property  may  be  redeemed,  by 
paying  the  necessary  money,  and  delivering  the  necessary  papers, 
to  the  sheriff^s  successor  in  office,  who  must  also  execute  and 
deliver  the  proper  deed  or  deeds.  The  under-sheriff,  or  the 
sheriff's  successor,  as  the  case  requires,  possesses  all  the 
powers,  and  is  subject  to  all  the  duties  and  liabilities,  of  the  sheriff 
who  made  the  sale,  touching  the  redemption  and  conveyance  of 
property  sold  and  the  proceedings  relating  tliereto;  and  each  provi- 
sion of  law,  regulating  those  proceedings,  and  applicable  to  the 
sheriff  who  made  the  sale,  is  applicable  to  his  under-sheriff  or 
snccessor.  This  section  applies  where  a  sale  was  made,  either 
before  or  after  this  act  takes  effect. 

SobsUtate  for  2  B.  S.  874,  {§  66,  66  and  67  (2  Edm.  388),  and  L.  1867,  ch. 
116,    I   1    (7   £dm.   eo>. 

i  1470.  Money  may  be  paid,  etc.,  to  under-sl&ertlf,  o« 
depaty-sl&eriir,  'vtI&o  nold  property. 

Where  real  property  is  sold,  by  virtue  of  an  execution,  by  the 
under-sheriff  or  a  deputy  sheriff,  in  behalf  of  the  sheriff,  money 
required  to  be  paid,  or  a  pajx^r  reciuired  to  be  delivered,  to  the 
sheriff,  in  order  to  effect  a  redemption,  as  prescribed  in  this 
article,  at  any  time  before  the  last  day  of  the  fifteen  months  from 
the  time  of  the  sale,  may  be  paid  or  delivered,  either  to  the  sheriff, 
or  to  the  under-sheriff  or  deputy-sheriff,  who  made  the  sale. 

I  1477.  Applleatlon  of  this  article  to  sale  by  coroner,  or 
person  speelally  Appointed,  etc. 

Where  real  property  is  sold,  by  virtue  of  an  execution,  by  a  per- 
toD  specially  appointed  by  the  court,  as  prescribed  in  section  1362 
or  section  1388  of  this  act,  it  niny  be  redeemed,  as  prescribed  in 
this  article,  as  if  it  had  been  sold  by  the  sheriff,  ex<!ept  as  follows; 

1.  Monej',  required  to  be  paid,  or  a  paper,  re(iuired  to  be  de- 
livered, to  the  sheriff,  in  order  to  elTect  a  redemption,  as  pre- 
scribed in  this  article,  at  any  time  before  the  last  day  of  the 
fifteen  months  from  the  time  of  the  sale,  must  be  paid  to  the 
officer  who  made  the  sale;  unless  the  person  entitled  to  re<leem,  his 
agent  or  attorney,  files  with  the  clerk  of  the  comity,  with  the 
paper  or  papers  required  to  be  filed,  or  to  be  delivered  to  the 
sheriff,  for  the  purpose  of  effecting  the  redemption,  his  affidavit,  to 
the  effect,  that  the  officer  is  dead;  or  has  been  removed;  or,  where 
he  is  a  coroner,  that  he  is  no  longer  in  office;  or  that  after 
diligent  search,  the  affiant  has  been  unaljle  to  find  him  within  the 
county;  in  which  case,  the  money  may  be  paid  into  court,  by  pay- 
ing it  to  the  county  treasurer,  to  the  credit  of  the  cause,  with  like 
effect,  as  where  it  is  paid  to  the  sheriff,  after  a  sale  by  the  latter. 

2.  The  provisions  of  section  145.5  of  this  act,  apply  to  a  re- 
demption, upon  a  sale  made  as  prescribed  in  this  rection;  and 
the  officer,  who  sold  the  property,  must  attend,  as  the  sheriff  is 
therein  required  to  attend.    If  he  is  not  present,  the  redemptkn 

J2  ^3 
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may  be  effected,  as  prescribed  in  that  section,  for  redemption 
in  a  case,  where  the  term  of  office  of  the  sheriff,  who  made  the 
sale,  has  expired. 

I  1478.  Id. I  ^vl&ere  coroner  or  person  appointed  dies,  etc« 

If,  when  the  period  for  redemption  expires,  a  coroner,  or  a 
person  specinlly  appointed,  by  the  court,  who  has  sold  real 
property,  by  virtue  of  an  execution,  is  dead,  or  has  been  romovp<1, 
or,  in  the  case  of  a  coroner,  if  he  is  no  longer  in  office,  the  conrt 
must,  un.-n  the  appliontion  of  a  person  entitled  to  a  deed,  appoint 
a  persop   to  execute  the  deed  accordingly. 

354 
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ARTICIiB  FOURTH. 

Eemediesfor  failure  of  title  to  real  property  sold,  and  to  enform 
contribution, 

8ec.  1479.  When  evicted  purchaser  may  recover  purcbaBe-moMy. 
14S0.  Remedy   of   Judgment   creditor   thereupon. 

1481.  Contribution   between   owners   of   real   property. 

1482.  Id.;  when  part  owner  redeems. 
1463.  Order   of   contribution. 

1484.  Contribution,   how  enforced  by  means  of  original  Judgment. 

1485.  liequlsites   to    preserve   the   lien. 

1486.  Entry    upon    tho   docket. 

1  1479.  Wben  evicted  pnrcliaaer  mAy  veoo-rer  pitr«)iAfle« 
■iomey. 

The  pnrchaeer  of  real  property,  Bold  by  virtue  of  an  execution, 
his  heir,  devisee,  grantee,  or  assignee,  who  is  evicted  from  the 
pomession  thereof,  or  against  whom  judgment  is  rendered,  in 
an  action  to  recover  the  same,  may  recover  the  purchase-money, 
with  interest,  from  the  person  for  whose  benefit  the  property 
was  sold,  where  the  judgment  was  rendered,  or  the  eviction 
occurred,  in  consequence,  either: 

1,  Of   any   irregularity   in    the    proceedings    concerning    the 
sale;  or 

2.  Of  the  judgment,  upon  which  the  execution  was  issued, 
being  vacated  or  reversed,  or  set  aside  for  irregularity,  or 
error  in  fact. 

2  R.   S.   375.   S   68   (2   Edm.   380).   remodelled. 

I  1480.  Remedy  of  Jvdsment  creditor  thereupon. 

Where  final  judgment  is  rendered,  against  the  defendant,  in 
aa  action  specified  in  subdivision  first  of  the  last  section,  the 
judgment,  by  virtue  of  which  the  sale  was  made,  remains,  in 
his  favor,  valid  and  effectual  against  the  judgment  debtor 
therein,  his  executor,  administrator,  heir,  or  devisee,  for  the  pur- 
pose of  collecting  the  sum  paid  on  the  sale,  with  interest.  He 
may  accordingly  have  a  further  execution  upon  that  judgment; 
but  the  execution  does  not  affect  a  purchaser  in  good  faith,  or 
nn  incumbrancer  by  mortgage,  judgment,  or  otherwise,  whose 
title  or  whose  incumbrance  accrued,  before  the  actual  levy 
thereof. 

Id..   9  CO,   am'd. 

I  I4i<l.  Contribution  bet'Vreen  ofrnera  of  veal  property* 

Where  the  real  property  of  tw^o  or  more  persons  is  liable  to 
satisfy  a  judgment,  and  the  whole  of  the  judgment,  or  more 
than  a  due  proportion  thereof,  has  been  collected,  by  a  sale  of 
the  real  property  of  one  or  more  of  them,  by  virtue  of  ad  execu- 
tion issued  upon  the  judgment;  the  person  so  aggrieved,  or  his 
executor  or  administrator,  may  maintain  an  action,  to  compel 
a  jnst  and  equal  contribution  by  all  the  persons,  whose  real 
property-  ought  to  contribute  as  prescribed  in  the  next  section 
but  one. 

Id..  S  70,  am*d. 

I  1482.  Id.  I  wl&en  part  owner  redeentM. 
Where  the  heir,   devisee,  or  grantee,   of  a  judgment  debtor, 
having  ar^  abaolnte  title  to  a  distinct  parcel  of  real  property, 
18  a»s 
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Bold  by  virtue  of  an  esecution,  redeems,  as  prescribed  in  section 
1458  of  this  act,  the  property  sold,  or  any  part  or  parts  thereof 
•eiMtrately  sold,  which  include  his  pr(H)erty;  he  may,  in  hkm 
manner,  maintain  an  action^  to  compel  a  just  and  equal  contribu- 
tion by  those  who  own  the  residue  of  the  property  thus  redeemed. 
2  B.  S.  87&,  I  72,  aa9r*d. 

I  1488.  Order  of  contribution. 

Where  an  action  is  brought,  as  prescribed  in  the  hist  two  sec- 
tions, the  real  property  is  liable  to  contribution  in  the  following 
order: 

1.  If  it  comprises  different  undivided  shares  or  distinct  parcels, 
whloh  haTe  been  conveyed  by  the  judgment  debtor,  they  are 
liable  in  succession,  commencing  with  the  portioy  last  coB^«7e#. 

2.  If  it  comprises  different  undivided  shares  or  distinct  parcels, 
which  have  been  sold  by  virtue  of  twQ  or  more  exeeiitioiis«  tfae^ 
are  liable  in  succession,  commencing  with  the  portion  sold  usd^^ 
the  last  and  youngest  judgment. 

3.  If  it  comprises  different  undivided  shares  or* distinct  parcels, 
some  of  which  have  been  convoyed  by  the  judgment  debtor,  and 
some  of  which  have  been  sold  by  virtue  of  one  or  more  executions, 
they  are  respectively  liable  in  succession,  according  to  the  order 
prescribed  in  the  first  and  second  subdivisions  of  this  section. 

Id.,  S  71,  am'd. 

I  1484.  Contrlbation,  l&o^v  enforced  by  means  of  oviffinnl 
jndvment. 

For  the  purpose  of  enforcing  contribution,  as  4)re8cribed  in  the 
last  sectfon,  the  court,  in  which  the  action  is  brought,  may,  and  in 
a  proper  case,  must,  permit  the  plaiiitiflP  to  use  the  original 
judgment,  and  to  collect,  by  an  execution  issued  thereupon,  out 
of  any  real  property  subject  to  the  lien  thereof,  the  sum  which 
ought  to  be  contributed  by  that  property.  For  that  purpose,  the 
lien  of  the  original  judgment,  upon  that  real  property,  when 
preserved,  as  prescribed  in  the  next  section,  continues,  for  the 
term  prescribed  in  sections  1251  and  1255  of  this  act.  to  the 
extent  of  the  sum,  which  ought  to  be  so  contributed,  notwith- 
standing the  payment  made  by  th^  party  seeking  contribution. 

Id..  I  72.  ftm'd. 

I  1485.  Requisites  to  preiierve  the  lien. 

The  lien  of  the  original  judgment  rajjy  be  preseirred,  as  pre- 
scribed in  the  last  section,  by  filing,  in  the  clerk's  office  of  the 
county  where  the  real  property  is  jsltuated,  within  twenty  days 
after  the  payment,  for  which  contribution  is  claimed,  an  affidavit, 
in  behalf  of  the  person  aggrieved,  stating  the  sum  paid,  and  his 
claim  to  use  the  judgment  for  the  reimbursement  thereof,  with 
a  notice,  requiring  the  clerk  to  uuike  the  entries  specified  in  ttie 
next  section.  But  the  lien  is  not  preserved,  as  against  a  grantee 
or  mortgagee  in  good  faith,  for  a  valuable  consideration,  without 
notice,  and  before  the  entries  are  actually  made. 
Id.,  f  73.  am'd. 

g  1486.  Entry  nptm  tlbe  doeliet. 

On  filing  the  affidavit  and  notice,  the  clerk  must  make,  upon 
the  do<dEet  of  the  judgment,  an  entry,  stating  the  sam  paid,  and 
that  the  judgment  is  claimed  t«  be  a  lien  to  that  amofut.    Where 
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it  is  desired  to  preserve  the  Hen,  upon  property  situated  in  two 
or  more  counties,  a  similar  affidavit  and  notice  must  be  filed  with, 
and  a  similar  entry  made  by  the  clerk  odT  each  county. 
2  B.  i.  876,  I  74,  am'd. 
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TiTua:  m. 

Execution  ag^amst  the  x^rson. 

Bee.  1487.  In  what  casea  execution  vmj  be  laaaed  agalnat  the  person. 

1488.  Id.;   agalnat   a  woman. 

1489.  When    execution    agalnat   property    muat   be    first   laaaed. 

1490.  Slmulta neons  executions  not  allowed  against  property  and  peivon. 

1491.  Id.;  when  debtor  baa  been  taken. 

1492.  ffew  execution  may  Issue  after  escape. 

1493.  Id.;    when  debtor  diea   charged    in  execution. 

1494.  Id.;  when  creditor  dlacharges  debtor  after  thirty  days. 

1490.  New  execution  not  to  be  enforced  against  real  property  aold,  etc. 

I  1487.  In  what  cases  execatlon  wntky  be  issued  affninat 
^he  person. 

Where  a  judgment  can  bo  enforced  by  execution,  as  prescribed 
in  section  1240  of  this  net,  nn  execution,  against  the  person 
of  the  judgment  debtor,  may  be  issued  thereupon,  subject  to  the 
exception  specified  in  the  next  section,  in  either  of  the  followin^^ 
cases: 

1.  Where  the  plnintlfTs  right  to  arrest  the  defendant  depends 
upon  the  nature  of  the  action. 

2.  [Am'd,  1S70.]  In  any  other  case,  where  an  order  of  arrest 
has  been  granted  and  executed  in  the  action,  and  if  it  was 
executed  against  the  judgment  debtor  where  it  has  not  been 
vacated. 

Go.  Proc.,  first  two  sentences  of  |  288. 

I  1488.  [Am'd,  1870.]    Id.}  against  a  woman. 

But  an  execution   cannot  be  issued   against  the  person  of  a 
woman,  unh^ss  an  order  of  arrest  has  been  granted  and  executed 
.in   the  action,   and,   if  it   was   executed   against   the   judgment 
debtor,  has  not  been  vacated, 
1  T.  &  C.  Addenda.  10. 

I  1489.  1%'hen  exeentlon  airainst  property  mnsi  bo  flmt 
Issued. 

Unless  the  judgment  debtor  is  nctually  confined,  without 
having  been  admiitod  to  the  liberties  of  the  jail,  by  virtue  of  an 
execution  against  his  person,  issued  in  another  action,  or  of  an 
order  of  arrest  or  a  surrender  by  his  bnil,  in  the  same  action, 
an  execution  against  liis  person  cannot  be  issued,  until  an  execu- 
tion against  his  property  has  been  returned,  wholly  or  partly 
unsatisfied.  If  he  is  a  resident  of  the  State,  the  execution 
against  his  property  must  have  been  issued  to  the  county  where 
he  resides. 
Co.   Proc.,  part  of  §  288,   am*d. 

I  1490.  Slmnltnneons  executions  not  allo^ved  avainst 
property  and  person. 

An  execution  against  the  person  of  the  judgment  debtor  cannot 
be  issued,  without  leave  of  the  court,  while  an  execution  against 
his  property,  issued  in  the  same  action,  remains  nnretumed;  and 
an  execution   against  his   property   cannot   be  issned,   witiMNit 
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leave  of  the  court,  while  an  execution  against  his  person,  issued 
in  the  same  action,  remains  unreturned. 
2  n.   8.  304,   I  6   (2  Edm.  877). 

I  1481.  M.f  Trbea  debtor  1mm  been  taken* 

Where  a  judgment  debtor  has  been  taken,  and  remains  in 
custody,  by  virtue  of  an  execution  against  his  person,  another 
execution  cannot  bo  issued,  in  the  same  action,  against  his  per- 
son or  his  property,  except  in  a  case  specially  prescribed  by  law. 

•      M..  I  7. 

1*1492.  Hew  execution  may  iMiae  after  es<sape. 

If  a  judgment  debtor  escapes,  after  having  been  taken,  by 
Tirtue  of  an  execution  against  his  person,  he  may  be  retaken, 
by  virtue  of  a  new  execution  against  his  person;  or  an  execution 
against  his  property  may  be  issued,  as  if  the  execution,  by  virtue 
of  which  he  was  taken,  had  been  returned,  without  his  haviuip 
been  taken. 
Id.,  fi  8. 

1  14A3.  Id.)  ^vben  debtor  dies  ebarved  in  execution, 

"Where  a  judgment  debtor,  who  has  been  taken  by  virtue  of 
aji  execution  against  his  person,  dies  while  in  custody,  a  new 
execution  against  his  property  may  be  issued,  as  if  the  execu- 
tion, by  virtue  of  which  he  was  taken,  had  been  returned  without 
his  having  been  taken. 

2  R.  8.  868.  f  28  (2  Edm.  381).  Sections  20  aDd  SO  are  In  S  1405,  post. 
84se  U  1380,   1381,   ante. 

S  14IM.  Id.)  wlien  creditor  chnrflrei^  debtor  after  thirty 
dny«. 

At  any  time  after  a  judgment  debtor  has  remained  in  custody, 
by  virtue  of  an  execution  against  his  person,  for  the  space  of 
thirty  days,  the  judgment  creditor  may  serve  upon  the  sheriff 
a  written  notice,  requiring  him  to  discharge  the  judgment  debtor 
from  custody,  by  virtue  of  the  execution.  Whereupon  the 
sheriff-  must  discharge  the  judgment  debtor,  and  return  the 
execution  accordingly.  After  service  of  such  a  notice,  another 
execution,  against  the  person  of  the  judgment  debtor,  cannot 
be  imued  upon  the  judgment;  but  after  his  discharge,  the  judg- 
ment creditor  may  otherwise  enforce  the  judgment,  as  if  the 
execution,  from  which  he  was  discharged,  had  been  returned, 
without  his  having  been  taken. 
1m.  1857,  cb.  427,  S  1»  amending  2  R.  S.  84,  9  17  (2  Edm.  34). 

I  149G.  New  execution  not  to  be  enforced  asratnst  real 
property   sold,   etc 

A  new  execution  against  property,  issued  in  a  case  specified 
In  the  last  two  sections,  cannot  be  enforced  against  an  interest 
in  real  property,  including  a  chattel  real,  which  was  purchased 
in  good  faith,  from  the  judgment  debtor,  after  the  recovery  of 
the  judgment  upon  which  It  is  issued;  or  which  was  sold  by 
virtue  of  an  execution,  issued  upon  a  previous  or  subsequent 
Judgment. 
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CHAPTER  XIV. 

Special  Provisions  Regulating"  Actions  relating  to 
Property. 

TITLI    I.-<letloa«  BeUtlaf  to  Beal  Propertj. 
TITLE  II.-ActiOBB  BoUtlng  to  Chattel!. 

Actions  relating  to  real  property. 

Artlc*^  1.  ActioD  to  rocoTor  real  proi)erty. 
2.  Action  for  part  It  ion. 

5.  Action  for  dower. 

4.  Action  to  forecluae  a  morti^age. 

6.  Action  to  conii>el  the  dcterinination  of  a  claim  to  real  property. 

6.  Action  for  wnstc. 

7.  Action  for  a  nuisance. 

8.  Otlioi*    actions   ralattnir   to   ml   pvo^rty. 

tt.  ProvlaloOB  applicable   to  two  or  wore  of   the  aetlona  vpccAllod   Itt 

this    title. 
10.  Eyldence    ftl    actions    or   proeeoMmi^    IotoItIbc    a    titio    to    rMl 
property. 

article:  first. 

Action  to  recover  real  property, 

8oc    1496.  Plaintiff  may  rooorer  damaffos  trlth  the  land. 

1497.  Renta   and   profits   to  be    Included   in   damages. 

1408.  Mortgagee    cannot    maluUio    action.. 

1499.  Action    cannot    be    mnlntnlncd   for  dbtrw. 

1600.  Separate   action   by    Joint    tenant   or    teiuot   !■   coemoD. 

1601.  Grantee  of  lands  held  advenioly  may  malntala  action. 

1602.  Against  wliom  action  to  l^e  brought. 
ir»03.  Who  may   be  JoIiioU   ns  defiud«ut«. 

1604.  When    action   tmxj  he   brought   for  non-payment  of  rent. 
1606.  Id.;   when   rlfrht  of  ro-ontry  in  reserved   for  Want  of  dlttrea. 

1606.  .\ctlon  against  tenant:  wbeo  proceedings  to  \w  stayed. 

1607.  lU. :   umount   of   rent   in   arrear  to   be   stated   In  iuqgtnent. 
1508.   ir>09.    Id,:   ^vhen  possosglrtu  to  bt»  rentorcd  to  <Jefendant. 
1510.  Id.;    nse   of   pmi>erty,    when    set   off   agatnct    ivnt. 

1611.  Pro|iorty  claimed  Id  ikction;   how  dos«*rlbcNl  in  fomplalnf, 

1612.  Motion  for  pliiintiCC'a  atti^raey  to  prcxtuca  bis  puthorlty. 
1518.  Order   theretiiwn. 

1514.  Kvldence  of  authorlt}'. 

1616.  When   ouster   to    be    proved. 

1516.  Rule  when   there   are  distinct   occupants. 

1617.  The    last    sectkHi    auaUfled. 

1618.  When    plaintiff    may    recover    af^ainst    one    defendant,    aobject    to 

rights    of    others, 

1619.  Verdict,    etc..    to   atate   nature  of   plalntitTa   estate. 
1520.  Expiration  of  plaintiff's  title  before  trial. 

1621.  Abatenieut    of    action. 

1622.  Action   to  Ih»  divided,   wben  dlflTeivnt  persoM  snec^od  to  dUTwoqt 

parcels. 
1IS83.  Id.;   when  different  persona  succeed  to  real  property  and  to  rents 

and    profits. 
1B24.  EflTect  of  Judgment  rendered  afHr  trial  of  Immm  of  faat. 
\yz:^.    [Reiu'alrd.l 

l.VJ*;.  KfTert   of  judgment    bv     dQfyoU.     etc. 
\:>'Z1.   IKeiMahil.l 

l.VJ^.    iUepe«l.-«l.|  .        .    , 

l.'iJi).    KlV««l     nil     i,ussei*sion    uf  vucatiuj;  jinl^uu'ul. 

iHii'l!  Duulatca    recoverable;    set-off    by    defeuUaut. 
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i  1496.  PlAliUlir  nay  ree4Mr«r  dam««e0  witb  tb*  land. 

In  an  action  to  recover  real  property',  or  the  poMession  thereof, 
the  plaintiff  may  demand  in  his  eompiaint,  and  in  a  proper  caae 
recover,  damages  for  withholdini:  the  property. 

New  in  form.  See  Oo.  Clr.  Pcoe.,  |  46i,  mbd.  6;  Co.  Proe.,  |  im,  aabdL  «. 
See  I  4M,  wbd.  6. 

i  1497.  R«nt«  and  prollta  to  be  Included  in  damaarea. 

Those  dama^ea  include  the  rents  and  profits  or  the  value  of  the 
use  and  occupation  of  the  property »  where  either  can  legally  be 
recovered  by  the  plaintiff. 

AnDulling  the  law  as  settled  in  57  N.  T.  161;  2  B.  S.  810,  |S  4S.  44 
and  45  (2  Edm.  210).    See  |  1531.  post. 

S    1498.  MorHsraoree  cannot  «in.lntaln  action. 
A  mortgairee,  or  his  aasiffuee  or  other  repreaentative,  cannot 
maintain  auch  an  action,  to  recover  the  niortsa^ed  premises. 
2   R.  8.  S12;    g  67  (S  Bdm.   321). 

I  1499.  [Am'd,  1898.]  Action  cannot  be  maintffAneid  to9f 
do'wer. 

Snch  an  action  can  not  be  maintained  in  a  case  whore  an  ac- 
tion for  dower  may  be  maintained,  as  proscribed  in.  article  third 
of  this  title;  or 

2.  Whore  in  any  city  tho  real  property  consist  of  a  strip  of  land 
not  exceedinK  Bix  inches  in  width  uprm  which  there  stands  the 
exterior  wall  of  a  building-  erected  partly  upon  said  strip  and 
partly  upon  the  adjoining  lot,  and  a  building  has  been  erected 
upon  land  of  the  plaintiff  abutting  on  the  said  wall,  unless  aaid 
action  be  commonced  within  one  year  after  the  completion  of  the 
erection  of  snch  ivall  or  within  one  y«ir  after  the  first  day  of 
September,  eighteen  hundred  and  ninety-eight.  But  an  action  mar 
be  maintained,  if  commenced  within  the  further  period  of  one 
year,  for  the  recovery  of  damages  by  reason  of  the  erection  of 
0Uch  wall,  and  upon  the  satisfaction  of  the  judgment  for  such 
damages  the  title  of  the  plaintiff  to  such  strip  of  land  shall  thereby 
be  transferred  to  and  vest  in  the  defendant.  If  neither  an  action 
of  ejectment  nor  an  action  for  the  recovery  of  damages  be  brought 
within  the  period  hereby  limited  therefor,  the  person  in  posses- 
sion of  such  lands  shall  be  deemed  to  have  an  easement  in  said 
■trip  of  land  so  long  as  the  said  wall  partly  erected  thereon  shall 
stand,  and  no  longer,  and  in  ca.se  of  the  dostnirtion  of  such  w|ill 
the  owner  of  such  strip  shall  have  the  same  right  to  take  or  re- 
cover the  possession  thereof  as  if  such  wall  had  never  existed. 

See  I  IflM.  post:  L.iW,eh.  817.   In  effect  Sept.  1, 1898. 

I    ISOO.    Separate    action    br    Joint    tenant    or    tenant    ta 


wn.  f 

Where  two  or  more  persons  are  entitled  to  the  possession  of  real 
property,  as  joint  tenants  or  tenants  in  common,  one  or  more  of 
them  miy  maintain  such  an  action,  to  recover  his  or  their  nn- 
dirided  shares  in  the  property,  in  any  case  where  such  an  action 
might  be  maintained  by  all. 

}  1501.  [Am*d,  1882.]  Grantee  of  landn  beld  adrerselr 
may  maintain  action. 

Such  an  action  may  be  maintained  by  a  grantee,  his  hoir  or 
devisee,  in  the  name  of  the  grantor,  or  his  heir,  where  the  convey- 
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ance,  nnder  which  he  claims,  is  roid  bt^cniisG  the  property  con- 
veyed was  held  adyersely  to  the  grantor.  Tlie  plarntiCP  mnst  be 
allowed  to  prove  the  facts  to  bring  the  case  within  this  section. 
In  such  an  action  a  judgment  against  the  plaintiff  shall  not 
award  costa  to  the  defendant;  but  where  the  defendant  is  entitled 
to  costs  as  prescribed  in  section  three  thousand  two  htrndred  and 
twenty-nine  of  this  act,  thoy  may  lie  taxed,  and  the  person  who 
maintained  the  action  in  the  plaintiff's  name  may  be  compelled 
to  pay  the  same  as  prescribed  m  section  three  thousand  two  hun- 
dr<Al  and  forty-seven  of  this  act, 

Co.  Proc.,  §  111;  1  R.  S.  730,  §  147  (1  Edm.  600). 

S  1602.  Aflralnut  i«'lioin  action  to  be  bronsrlit. 

Where  the  complaint  demands  judgment  for  the  immediate 
possession  of  the  property,  if  the  property  is  actually  occupied, 
the  occupant  thereof  must  be  made  defendant  in  the  action.  If 
it  is  not  so  occupied,  the  action  must  be  brought  against  some 
person  exercising  acts  of  ownership  thereupon,  or  claiming  title 
thereto,  or  an  interest  therein,  at  the  time  of  the  commencement 
of  the  action. 

2  B.   S.  804,   I  4  (2  Edm.  312). 

I  1S03.  Wbo  may  be  Joined  an  defendants. 

In  either  of  the  cases  specified  in  the  last  section,  any  other 
person  claiming  title  to,  or  the  right  to  the  possession  of,  the  real 
property  sought  to  be  recovered,  as  landlord,  remainderman,  re- 
versioner, or  otherwise  adversely  to  the  plain  tiff,  may  be  joined  as 
defendant  in  an  action  therefor. 

8eo  Co.  Proc,   H  118  and  1500. 

1  16<Kft.  \%ben  action  may  be  brooffht  for  non-paynaeat 
of  rent. 

When  six  months'  rent  or  more  is  in  nrrear,  upon  a  grant  re- 
serving rent,  or  upon  a  Ion  so  of  real  property,  and  the  gnintor  or 
lessor,  or  his  heir,  devisee,  or  assignee,  has  a  stibsisting  ri^t 
by  law  to  re-enter  for  the  failure  to  pay  tlie  rent,  he  may  maintain 
an  action  to  recover  the  property  granted  or  demised,  without  any 
demand  of  the  rent  in  arrear,  or  re-entry  on  the  property. 

2  R.   S.  60$.  §  30  (2  Edm.  521). 

S  1506.  Id.;  -wben  rlffbt  of  re-entry  1«  reserved  for  i^aMt 
of  distress. 

Where  a  right  of  re-entry  is  reserved  and  given  to  a  grantor  or 
lessor  of  real  property,  in  default  of  a  snfliciency  of  goods  and 
chattels  whereon  to  distrain  for  the  satisfaction  of  rent  due,  the 
re-entry  may  be  made,  or  an  action  to  recover  the  property  de- 
mised or  granted,  may  be  mointained  by  the  grantor  or  lessor,  or 
his  heir,  devisee,  or  assignee,  at  any  time  after  default  in  the  pay- 
ment of  the  rent;  provided  the  plaintiff,  at  least  fifteen  anys 
before  the  action  is  commenced,  serves  upon  the  defendant  a 
written  notice  of  his  intention  to  re-enter,  personally,  or  by 
leaving  it  at  his  dwelling-house  on  the  premises  with  a  person  of 
suitable  age  and  discretion;  or,  if  the  defendant  cannot  be  found 
with  due  diligence,  and  has  no  dwelling-house  on  the  premises, 
whereat  a  person  of  suitable  age  and  discretion  can  be  found, 
by  posting  it  in  a  consoicnous  place  on  the  premises. 

L.  1846,  cb.  274.  S  3  (4  Edm.  432),  am'd. 
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5  1S06.  Action  asralnst  tenant,  iivl&en  proceedinirfl  to  be 
•tnyed. 

At  any  time  before  final  judgment  for  the  plaintiff  is  rendered, 
and  tlie  judgment-roll  is  filed,  in  an  action  brought  as  prescribed 
in  either  of  the  last  two  sections,  the  defendant  may  pay  or 
tender  to  the  plaintiff  or  his  attorney,  or  pay  into  court,  all  the 
rent  then  in  arrear,  with  interest  and  the  costs  of  the  action  to 
be  taxed;  and  thereupon  the  complaint  must  be  dismissed. 

Amending  2  B.  S.  605,  {  32  (2  Edm.  621). 

§  IfiOJm  Id.;  Ankoant  of  rent  in  arrenr  to  toe  stnted  in 
Jndffment. 

In  such  an  action,  a  verdict,  report,  or  decision  in  favor  of  the 
plaintiff,  must  fix  the  amount  of  rent  in  arrear  to  Che  plaintiff, 
or,  if  judgment  is  taken  by  default,  the  amount  thereof  must  b« 
ascertained  by  or  under  the  direction  of  the  court;  and,  in  either 
case,  it  must  be  stated  in  the  judgment. 

1  1S08.  IdUi  ^Iten  poanession  to  be  reatored  to  defendant. 

At  any  time  within  six  months  after  possession  of  the  property, 
fiwarded  to  the  plaintiff  in  such  an  action,  has  been  delivered  to 
him  by  virtue  o£.  an  execution  issued  u^^ou  a  judgment  rendered 
therein,  the  defendant,  or  any  person  who  has  succeeded  to  his 
interest,  or  a  mortgag(»e  of  the  iease,  or  of  any  part  thereof, 
who  was  not  in  possession  when  final  judgment  was  rendered, 
may  pay  or  tender  to  the  plaintiff,  or  his  executor,  administrator, 
or  attorney,  or  may  pay  into  court,  for  the  use  of  the  person  so 
entitled  thereto,  the  amount  of  rent  in  arrear,  as  stated  in  the 
judgment,  and  the  costs  of  the  action,  with  interest,  and  all 
other  charges  incurred  by  the  plaintiff. 

2  R.  S.  50G,  $  33  (2  Edm.  521). 

S   1509.  TUe  same. 

Within  three  months  after  making  the  payment  or  tender,  the 
person  who  made  it,  or  his  representative,  may  apply  to  the  court 
for  an  order  that  possession  of  the  property  be  delivered  to  him; 
and  thereupon,  upon  proof  of  the  facts,  and  payment  of  the  sum 
due  by  reason  of  rent  accruing  since  the  judgment  was  rendered, 
and  ui>on  compliance  with  all  other  terms  to  be  complied  with  by 
the  grantee  or  lessee,  to  the  time  of  the  apDlication,  the  court 
must  make  an  order,  directing  that  possession  of  the  property  be 
delivered  to  the  applicant,  who  shall  hold  and  enjoy  the  same, 
without  any  new  grant  or  lease  thereof,  according  to  the  terms  of 
tho  original  grant  or  lease.  Notice  of  the  application  must  be 
served  upon  the  plaintiff's   attorney. 

2  B.   S.  506.  §5  35  and  3C  (2  Edm.  522). 

I  1510.  Id.;  use  of  property,  -when  net  off  aflralnst  rent. 

If  possession  of  the  property  recovered  has  been  delivered  to  the 
plaintiff,  by  virtiie  of  au  execution  issued  upon  a  judgment  in  the 
action,  the  order  must  provide  for  setting  off  the  sum  which  the 
plaintiff  has  made,  or  which  he  might,  without  wilful  neglect,  have 
made,  of  the  property,  during  the  possession  thereof,  against  the 
rent  accruing  after  the  judgment  was  rendered,  and  for  re- 
imbursement to  the  applicant  of  the  balance,  if  any,  of  the  sum 
paid  into  court  by  him,  after  making  the  set*off  prescribed  in  this 
section. 

Id..    §  88. 
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1  1511.  Propertr  elalned  fn  acttouf  bow  described  tm 
complaint. 

The  complaint  mnst  describe  the  property  claimed  with  common 
certainty,  by  settinf?  forth  the  name  of  the  township  or  tract, 
and  the  number  of  the  lot,  if  there  is  any,  or  in  some  other  appro- 
priate manner;  so  that,  from  the  description,  possession  of  the 
property  claimed  may  be  delivered,  where  the  plaintiff  is  entitled 
thereto. 

2  R.  S.  804.  §  8  (2  Edm.  313).  am*d.    See.  also.  S  1436,  snte. 

I  ISIS*  Motion  for  plaintiff^*  attorney  to  prodvee  bis 
antbority. 

A  defendant,  in  an  action  to  recover  real  property  or  the  posses- 
sion thereof,  may.  at  any  time  before  nnswerinja:,  tipon  an  affidavit 
that  evidence  of  the  anthority  of  the  plnlntifTs  attorney  to  com- 
mence the  action  has  not  been  served  upon  him,  apply,  upon 
notice,  to  the  court  or  judge  thereof,  for  an  order  directinir  the 
attorney  to  pro<luce  such  evidence. 

Amending  and  conaolldatlng  S{  17  and  18,  2  R.   S. 

I  1618.  Order  tberenpon. 

Upon  such  an  application,  the  court  or  jud^  must.  In  a  proper 
case,  make  an  order,  rt»qulrinj?  the  plaintiff's  attorney  to  produce, 
as  directed  therein,  evidence  of  his  authority  to  commence  th« 
action,  and  staying  all  proceedings  therein,  on  the  part  of  the 
plaintiff,  until  the  evidence  is  produced. 

Id..  9  10. 

9  1614.  Bvldenee  of  antbority. 

Any  written  request  of  the  plaintiff  or  his  agent,  to  the  plaintiflTs 
attorney,  to  coninience  the  action,  or  any  written  recognition  of 
his  authority  so  to  do,  verified  by  the  affidavit  of  the  attorney,  or 
any  other  competent  witness,  is  sufficient  presumptive  evidence 
Of  such  authority. 

Id.,  8  20. 

I  1616.  "Wben  onnter  to  be  proved. 

Where  the  action  is  brought  by  a  tenant  in  common,  or  a  joint 
tenant,  against  his  co-tenant,  the  plaintiff,  besides  proving  Ills 
right,  must  also  prove  that  the  defendant  actually  ousted  him, 
or  did  some  other  act,  amounting  to  a  total  denial  of  his  right. 

Id.,  8  27. 

{  1616.  Rule  wben  tbere  are  dlatinct  occnpantM. 

Where  there  are  two  or  more  defendants,  and  it  is  alleged,  in 
the  answer  of  either  of  them,  that  he  occupies  in  severalty,  or 
that  he  and  one  or  more  of  his  co-defendants  occupy  jointly,  one 
or  more  distinct  parcels,  and  that  one  or  more  other  defenaanta 
possess  other  parcels,  in  severalty  or  jointly,  the  court  niay,  in  its 
discretion,  upon  the  application  of  the  plaintiff,  and  upon  snc^ 
terms  as  justice  requires,  direct  that  the  action  be  divided  in*^ 
as  many  actions  as  are  neci^ssary.  If  the  action  is  not  m  dlvide«u 
and  it  appears,  upon  the  trial,  that  the  allegation  i«  true,  the 
plaintiff  must,  before  the  evidence  is  closed,  elect  against  whicb 
defendant  or  defendants  he  will  proceed;  and  a  jrdgment  dismim- 
Ing  the  complaint  must  thereui)on  be  rendered,  la  fftror  of  th« 
•ther  defendants. 

Id.,   }  29,    In  aubfltance. 
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5  1517.  Tlte  last  sectloift  qnallfled. 

The  last  section  does  not  applr  to  a  case,  where  two  or  more 
defendants  occupy  different  apartments  in  a  buildiag.  In  snch  a 
case,  in  an  action  to  recover  the  building  and  its  curtilage,  the 
plaintiff  is  entitled  to  judgment  jointly  against  all  the  defendants 
who  ore  liable  to  him. 

$  1518.  l^Hen  plaintiff  may  recover  itffalnst  on«  defeind- 
n*it  nubject  to  rlgrhts  of  others. 

S<*ction  1516  of  this  act  docs  not  apply  to  a  case,  where  one  or 
more  defendants,  answerhig  fls  therein  proscribed,  hold  Tinder 
nnother  defendant,  and  the  plnintiff  elects  to  proceed  against. the 
latter,  subject  to  the  rights  and  interests  of  the  former.  In  such 
R  case,  the  proceedings  against  tlio  defendant  so  answering  must 
be  stayed  until  final  judgment;  and  if  the  plaintiff  recovers  final 
judgment  against  the  defendant,  under  whom  they  hold,  the 
judgment  operates  as  a  transfer  to  the  plaintiff  of  that  dofeudant  a 
right,  title,  and  interest,  and  the  costs  of  the  defendant  or  defend- 
aats  so  answering  are  in  the  discretion  of  the  courL 

S  1619.  Verdleti  etc,>  to  state  nature  of  plaintiff's  estate. 

A  Terdictj  report,  or  decision,  in  favor  of  the  plaintiff,  in  an 
action  specified  in  this  article,  nutst  specify  the  estate  of  tlic 
plaintiff  in  the  puoperty  recovered,  whether  it  is  in  fee,  or  for  life, 
or  for  a  term  of  years,  stating  for  whose  life  it  i«,  or  specifying 
the  duration  of  the  term,  if  the  estate  is  less  than  a  fee. 

I  1620.  Bxplratlon  of  plaintiff's  title  before  trial. 

If  the  right  or  title  of  the  plaintiff,  in  an  action  specified  in  this 
article,  expires  after  the  commeucenient  of  the  action,  but  before 
the  trial,  and  he  would  have  been  entitled  to  recover,  but  for  the 
expiration,  the  verdict,  rc?port,  or  deoi.sion  must  be  rendered 
according  to  the  fact;  and  the  plaintiff  is  entitled  to  judgiueut  for 
his  damages  for  the  withholding  of  the  propert^%  to  the  time  when 
his  right  or  title  so  expired. 

t  B.  8.  M8.   S  31  (S  lEdm.  810). 

I  1IS21.  Abateafteni  «f  aMlOA. 

The  provisions  of  title  fourth  of  chapter  eighth  of  this  act,  as 
iippliea  to  an  action  spociflpd  in  thif?  article,  are  subject  to  the 
qualification  that  the  court  may,  in  its  discretion,  proceed  as  pre- 
scribed either  in  that  title  or  in  the  next  two  sections. 

ftilMtitated  for  Id.,  $  32,  find  L.  1865. 

I  1522.  Action  to  be  divided,  Tvben  different  persons  sne- 
«ead  to  different  parcels* 

Where,  upon  the  death  of  a  party,  different  persons  succeed 
to  the  decedent's  title  to,  or  interest  in,  different  distinct  parcels 
of  the  property  sought  to  be  recovered,  the  court  may,  upon 
motion,  and  upon  Boch  terms  as  justice  requires,  direct  that  the 
action  be  divided  into  as  many  aotion>^  as  are  necessary;  and 
that  the  successof  to  the  title  or  interest  of  the  decedent,  to  or 
In  each  distinct  parcel,  be  substituted  as  plaintiff  or  defendant, 
ms  the  case  requires,  in  an  action  relating  thereto. 

I  1623.  Id.  I  -wben  different  l^rsons  sncceed  to  real  prop- 
erty aad  to  rents  and  profits. 

Where  the  plaintiff  seeks  to  recover  damages  for  withholding 
the  pr<^>erty,  and,  upon  the  death  of  a  party,  different  persons  sue- 

aoft 
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ceed  to  the  decotldit's  ripht  or  liability  for  those  damages,  and  to 
his  title  to  or  interest  in  the  property,  the  court  may,  upon  motion 
made  upon  notice  to  the  persons  to  be  affected,  and  upon  such 
terms  as  justice  n^quires,  direct  the  action  to  be  divideii  into  two 
actions,  one  to  recover  the  possession  of  the  property,  with  the 
rents  and  profits  thereof  accruing  after  the  decedent's  death,  the 
other  to  recover  the  damages  accruing  before  his  death;  and  that 
the  successor  in  interest  of  the  decedent,  with  respect  to  the 
cause  of  action  in  each  action,  be  substituted  as  plaintiff  or 
defendant  therein,  as  the  case  requires. 

SubsUtutrd    for   '2   H.    S.    311,    8    54    (2   Edm.   320). 

{  1624.  rAm*d,  19tl.1  Effeet  of  Ifidarm^nt  rendered  after 
trial   of  iMMue   of  fact. 

A  final  judgment  in  an  action  specified  m  this  article,  rendered 
upon  the  trial  of  an  issue  of  fact,  is  conclusive,  as  to  the  title 
established  in  the  action,  upon  each  party  against  whom  it  is  ren- 
dered, and  every  person  claiming  from,  through  or  under  him,  by 
title  accruing,  either  after  the  judgment-roll  is  filed,  or  after  a 
notice  of  the  pendency  of  the  aetion  is  filed  in  the  proper  county 
clerk's  office,  as  prescribed  in  article  ninth  of  this  title. 

2  R.  S.  300.  I  3A  (2  Kdm.  317).  an  am*d  by  L.  1862,  ch.  485;  am*d  hj 
L.   1911.  ch.  509.  lu  effect  Sept.    1,   1911. 

8  1526.    [Repealed  by  L.  1911,  ch.  509,  in  effect  Sept.  1,  1911.] 

f   152G.   TAniM,  1011.]     Effect  of  Jndvmeitt  hy  defanlt,  etc. 

A  final  judgniont  for  the  plaintiff,  rendered  in  an  action  speci- 
fied in  this  artiele,  otherwise  than  upon  the  trial  of  an  issue  of 
fact,  is  conclusive  upon  the  defendant,  and  every  person  claim- 
ing from,  through,  or  under  him,  by  title  accruing,  either  after 
the  judgment-roll  is  filed,  or  after  a  notice  of  the  pendency  of 
the  actitin  is  filed  in  the  projier  county  clerk's  office,  as  prescribed 
in  article  ninth  of  this  title. 

Id.,    8   38.     Am'd   by   T..    1011,   ch.   600.   In   effect   Sept.  1,   1911. 

5  152T.     [Repealed  by  I..  1911,  ch.  509,  in  effect  Sept.  1,  1911.) 

5  1528.     [Repealed  by  L.  1911,  ch.  509,  in  effect  Sept.  1,  1911.) 

a  1520.  [An&*d,  1!>11.1  Effect  on  ponnesiilon  of  vacatlnir 
Jn«lKrinont. 

Where  the  plaintiff  has  taken  possession  of  real  property  by 
virtue  of  a  final  judgment,  his  p<>ss<'ssiou  shall  not  be  in  any 
way  affected  by  the  vacating  of  the  judgment.  In  such  a  case, 
if  the  defendant  thereafter  recovers  final  judgment  in  the  action, 
it  nnisf  award  to  him  the  restitution  of  the  possession  of  the 
property:  and  he  may  have  an  execution  tberonpon  for  the  de- 
livery of  the  possession  to  him,  as  if  he  was  plamtiflP. 

M..    fi  •!!.  nni'd.     AmM  by  L.   1911.  rh.   500,   In  eff.»ct  Sept.   1.   1011. 

5  1530.     [Repealed  by  L.  1911,  ch.  509,  in  effect  Sept.  1,  1911.) 
I   1531.  Dainagres  recoverable;   net-off  by   defendant. 

In  an  action,  brought  as  prescribed  in  this  article,  the  plaintiff, 
where  he  re<Mvers  ju<lgment  for  the  proi)erty.  or  possesHion  of 
the  property,   is   entitled   tu   ree(»ver,   as  damages,   the  rents   and 
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profits,  or  the  value  of  the  use  and  occupation,  of  the  real  prop- 
erty recovered,  for  a  term  not  exceediug  six  years;  but  the  dam- 
ages shall  not  include  the  value  of  the  use  of  any  improvements 
made  by  the  defendant,  or  those  under  whom  he  claims.  Where 
pi»rmanent  improvements  have  been  made,  in  pood  faith,  by  the 
defendant,  or  those  under  whom  he  claims,  while  holding,  under 
color  of  title,  adversely  to  the  plaintiff,  the  value  thereof  must 
be  allowed  to  the  defendant,  in  reduction  of  the  damages  of  the 
plaintiff,  bat  not  beyond  the  amount  of  those  damages. 

307 
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article:  8BCOND. 

AcHotifoi  partition. 

See.  16a2.  'Whvk  action  for  partition  may  be  broogbt. 
hui6.  Id.;    by    remaluaeiiuuu. 
;r>34.  Id.;  by  an  Infant. 
i!>30.  Guamian  ad  litem;  bow  appointed. 
1536.  Security. 
1&37.  Wben  beir  may  maintain  action  for  partition  of  lerCwd  Tifopenv. 

1538.  Wbo    muat    bo    parties. 

1539.  Who    may    be    made    parties. 

1540.  Id.;    as   to   persons    having   liens. 

1541.  Pruvlalon  where  a  party  la  unknown. 

1542.  Complaint   to   state    Interests   of   parties. 

1543.  Title    of    parties    may    be    tried. 

1544.  iRHues  of  fact,   triable  by  jury. 

1545.  When   title  to  be  ascertained  by  the  coort. 

1546.  Interlocutory  Judgment. 

1547.  i'uitiui  partiuou;  wnen  made. 
1648.  Shares  may  be  set  off  in  common. 
1540.  Appointment  of  commissioners. 

1550.  Commissioners    to    lie    sworn,    etc. 

1551.  Id.;  when  to  make  partition. 
1652.  Partition;    how  made. 

1553.  ProTision    where    there    is    a    particular    estate. 

1554.  Keitort    of    commlsioners. 

1555.  Fees    and    exiienses. 

1550.  ConOrming  or  setting  aside  report. 

1557.  Final  Judgment  on   report.     Effect  thereof. 

1668.  JiKigment   must   direct   delirory  of  possession. 

1569.  Costs;    how  awarded.    Id.:    against  unknown  parties. 

1560.  Sale  of  property;    wlien   direct  d. 

15«1.  nef?r?nce   to    Inquire   as    to   creditors. 

1562.  Duty   of   referee. 

1563.  Money   to   be   paid    Into   court. 
"•664.  Application   for   money. 

1665.  Payment    of    lncuml)r«nceB. 

1566.  Other  parties   not  to  be  delayed. 

1567.  Sale  of  dower  interest. 

1568.  Purchaser  to  hold  the  property  free  therefrom. 

1569.  Gross  sum  to  be  paid  to  or  invested  for  tenant  In  dower,  etii. 

1570.  Interests  of  owners  of  future  estates  to  be  protected. 

1571.  Married   woman  may   release  her  interest. 

1572.  Unknown    owners. 

1573.  >alr;   terms  of   credit  thereupon. 

1574.  Credit;    how    secured. 

1575.  Separate  securities. 
i576.  R  port    of   sale. 

1577.  Final    Judgment:    effect    thereof. 

1578.  Id.:   effect  thereof  upon   incnnibrancers. 

1579.  CoHts  and   expen<M>8;   bow   paid. 

1580.  Distribution    of    proceeds. 

1581.  Shares    of   Infants. 

1682.  Id.;    of   unknown    and    absent   owners. 

15K3.  Id.;  of  tenants  of  imrticular  estates. 

1J>84.  Court   may  require  security  to  refund. 

1!W5.  Security   to  be  taken  In  name  of  county  treasurer. 

1586.  Action    thereupon. 

1587.  Compensation    to    equalize    partition, 
15K8.  Proceedings  on  death  of  parties. 

1589.  Rents,    etc.,    may   be   adjuRt<*d. 

1590.  I*artltlon    bv   guardian   of   infant,    committee  of  lunatic,   etc 

1591.  Contents    of    petition. 

1592.  Court   may   authorize  partition. 

1593.  F.ffcrt  of  releases. 

1594.  When  the  State  is  Interested. 

1595.  Exemplified   copy   of  Judgment   may  be   recorded. 

S  1632.  When  action  for  partition  may  be  brovfrlit. 

Whore  two  or  more  porsons  hold  nnd  nrp  In  possession  of  r^aS 
property,  as  joint  tenants  or  nn  tenants  in  common,  in  which 
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either  of  them  has  an  estate  of  iuheritancej  or  for  life,  or  for 
years,  any  one  or  more  of  them  may  maintain  an  action  for  the 
partition  of  the  property,  according  to  the  respective  rights  of  the 
persons  interested  therein;  and  for  a  sale  thereof,  if  it  appears 
that  a  partition  thereof  cannot  be  made,  without  great  prejudice 
to  the  owners. 
2  R.  S.  817.  fi  1  (2  Bdm.  886).  am'd.    Set  Bates  60,  66. 

S  1S88.  [Am'd,  188T.]    Id.|  Hy  vemalndeniMill. 

Where  two  or  more  persons  hold  as  joint  tenants,  or  as  tenants 
in  common,  a  vested  remainder  or  reversion,  any  one  or  more  of 
them  may  maintain  an  action  for  the  partition  of  the  real  prop- 
erty to  which  it  attaches,  according  to  their  respective  shares 
therein,  subject  to  the  interest  of  the  person  holding  the  particular 
estate  therein,  but  no  sale  of  the  premises  iu  such  an  action  shall 
be  made  except  by  and  with  the  consent  in  writing,  to  be 
acknowledged  or  proved  and  certified  in  like  manner  as  a  deed,  to 
be  recorded  by  the  person  or  persons  owning  and  holding  such 
particular  estate  or  estates;  and  if  in  such  an  action  it  shall 
appear  in  any  stage  thereof  that  partition  or  sale  cannot  be  made 
without  great  prejudice  to  the  owners,  the  complaint  must  be 
dismissed.  The  dismissal  of  the  complaint,  as  herein  provided, 
shall  not  affect  the  right  of  any  party  to  bring  a  new  acUou,  after 
the  determination  of  such  particular  estate. 

L.  1887,  ch.  688. 

I  15S4.   lA.;  br  an  Infant* 

An  action  for  the  partition  of  real  property  shall  not  be  brought 
by  an  infant,  except  by  the  written  authority  of  the  surrogate  of 
the  county  in  which  the  property,  or  a  part  thereof,  is  situated. 
The  authority  shall  not  be  given,  unless  the  surrogate  is  satisfied, 
by  affidavit  or  other  competent  evidence,  that  the  interests  of  the 
infant  will  be  promoted  by  bringing  the  action.  A  judgment  for 
a  partition  or  sale  shall  not  be  rendered  in  such  an  action,  unless 
the  court  is  satisfied  that  the  interests  of  the  infant  will  be 
promoted  thereby,  and  that  fact  is  expressly  recited  in  the  judg- 
ment. 

li.  1852,  ch.  277,  (&  1  and  2.  am'd. 

I  1580.  GvaTdtan  ad  litem  i  hovr  appointed* 

A  guardian  ad  litem  for  an  infant  party,  in  an  action  for 
partition,  can  be  appointed  only  by  the  court.  m 

Id.,  and  2  B.  S.  317.   I  2  (2  Edm.  326).    See.  also,  |  472,  ante. 

f  1R30.  [An»»d,  1884.]    Security- 

The  security  to  be  given  by  the  guardian  ad  litem  for  an  infant 
party,  in  an  action  for  partition,  must  be  a  bond  to  the  people  of 
this  State,  executed  by  Jjim  and  one  or  more  sureties,  as  the 
court  directs,  in  a  sum  fixed  by  the  court,  conditioned  for  the 
faithful  dischal^e  of  the  trust  committed  to  him  as  guardian,  ana 
to  render  a  just  and  true  account  of  his  guardianship,  in  any  court 
or  place,  wjen  thereunto  required.  The  bond  must  be  filed  with 
the  clerV,  before  the  guardian  enters  upon  the  execution  of  his 
duties:  and  it  capnot  be  dJsponsed  with,  although  he  is  the  general 
guardian  of  tie  Ipfftnt. 

i  iU  9.  617.  H  9  ai»<»  4  («  W«.  »«>.  •?»'«•  I*-  l^W,  cli.  404.  Im  9^  # 
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§  1537.  ^"hen  heir  may  maintain  action  for  partition  of 
devised    property. 

A  person  claiming  to  bo  entitled,  as  a  joint  tenant  or  a  tenant  in 
common,  by  reason  of  his  being  an  heir  of  a  person  who  died, 
holding  and  in  possession  of  real  i)roperty,  may  maintain  an  ac- 
tion for  the  partition  thereof,  whether  he  is  in  or  out  of  possesJ- 
sion,  notwithstanding  an  apparent  devise  thereof  to  another  by 
the  decedent,  and  ^lossession  under  such  a  devise.  But  in  such 
an  action,  the  plaintitf  must  allege  uud  establish  that  the  a|^ 
parent  devise  is  void. 

L.   1853,  cb.  238.   f  2   (4  Edm.  504). 

§  1R.38.  [Am'd,  IHfHi,  1S»7,  ISOft,  lOOS,  1000.]  WIio  mniit 
be   parties. 

Every  person  having  an  undivided  share,  in  possession  or  other- 
wise, in  the  property,  as  tenant  in  fee,  for  life,  by  the  courtesy, 
or  for  years;  every  person  entitkMl  to  the  reversion,  remainder  or 
inheritance  of  an  undivided  share,  after  the  determination  of  a 
particular  estate  therein;  every  i>erson  who,  by  any  contingency 
contained  in  a  devise  or  grant,  or  otherwise,  is  or  may  become 
entitled  to  a  beneficial  interest  in  an  undivided  share  thereof, 
provided  that  where  a  future  estate  or  interest  is  limited  iu  auy 
contingency  to  the  persona  who  shall  compose  a  certain  class 
upon  the  happening  of  a  future  event,  it  shall  be  sufiicient  to 
make  parties  to  the  action  the  persons  who  would  have  been 
entitled  to  such  estate  or  interest  if  such  event  had  happened 
immediately  before  the  commencement  of  the  action;  every  per- 
son having  an  inchoate  right  of  dower  in  an  undivided  share  in 
the  property;  and  every  person  having  a  right  of  dower  in  the 
property,  or  any  part  thereof,  which  has  not  been  admeasured, 
must  be  made  a  party  to  an  action  for  a  partition.  But  no  per- 
son, other  than  a  joint  tenant,  or  a  tenant  iu  common  of  the 
property,  shall  be  a  plaintiff  in  the  action.  AVhenever  an  action 
for  the  partition  of  real  property  shall  be  brought  before  the 
expiration  of  three  years  fi-om  the  time  when  letters  of  admiu- 
istraticm  or  letters  testamentary,  as  the  case  may  be,  shall  havo 
been  issued  upon  the  estate  of  the  dc^eedent  from  whom  the 
plaintiff's  title  is  derived,  the  executors  or  administrators,  as 
the  case  may  be,  if  any,  of  the  estate  of  said  decedent,  shall 
be  made  parties  defendant.  In  case*  no  executor  or  adminis- 
trator of  such  decedent  shall  have  been  appointcnl  at  the  time 
said  action  is  begun,  that  fact  shall  be  alleged  in  the  complaint. 
The  executors  or  administrators,  if  any,  as  the  case  may  be, 
of  a  deceased  person,  who,  if  living,  should  be  a  party  to ^ such 
action,  shall  be  made  i)arti('s  defendant  therein,  and  in  case  no 
(^xecutor  or  administrator  of  such  deceased  person  shall  have 
been  appointed,  that  fact  shall  be  alleered  Jii  the  complaint. 
Where  the  interlocutory  judgment  dire<'ts  a  sale  of  the  prem- 
ises sought  to  be  partitioniHl,  or  of  some  part  thereof,  the  judg- 
ment may,  in  the  discretion  of  the  court,  direct  that  the  prem- 
ises so  sold  pursuant  to  such  interlocutory  judgment  shall  bo 
free  from  the  lien  of  every  debt  of  such  decedetiT  or  decedents, 
except  debts  which  were  a  lien  upon  the  premises  before  the 
death  of  such  decedent  or  decedents.  When  the  action  is 
brought  before  throe  yearj*  have  elapsed  from  the  granting  of 
such  letters  of  administintion  or  letters  testamentarv,  as  the 
^'VT  J^}^^.  ^^^  PJ'^^.^*  ^^^  estate  of  the  deeedf'nt  from  whom  the 
plaintiff  derived  his  title,  and  the  interlocutory  judgment  directs. 
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as  almve  provided,  that  the  premises  shall  be  sold,  free  from 
the  lien  of  debts,  the  final  judgment  shall  direct  that  the  pro- 
ceeds of  the  sale  remaining  after  the  payment  of  the  costs, 
referee's  fees,  expenses  of  sale,  taxes,  assessments,  water  rates, 
and  liens  established  before  the  death  of  the  decedent,  including 
any  sum  allowed  to  a  widow  in  satisfaction  of  her  right  of 
dower,  therein  directed  to  be  paid,  be  forthwith  paid  into  court 
by  the  referee  making  sueh  sale  by  d<^positing  the  same  with 
the  county  treasurer  of  the  county,  in  which  the  trial  of  the 
action  is  placed,  to  the  credit  of  the  parties  entitled  thereto, 
to  await  the  further  order  in  the  premiKcs.  Where  the  action 
Ls  brought  before  three  years  have  elapsed  from  the  granting  of 
letters  of  administration  or  letters  testamentary,  as  the  case 
may  be,  upon  the  estate  of  a  deceased  i)ers(m,  who,  if  living, 
should  be  a  party  to  the  action,  and  the  interlocutory  judgment 
directs,  as  above  provided,  that  the  premises  shall  be  sold,  free 
from  the  lien  of  debts,  the  final  judgment  shall  direct  that  the 
share  of  the  proceeds  of  such  sale,  which  would  have  been  his, 
if  living,  be  paid  into  court  by  such  referee,  by  depositing  the 
.same  with  such  county  treasurer,  to  await  tlie  further  order  in 
the  premises.  T'pon  tin-  certificate  of  the  surrogate  of  the 
county  of  which  the  decedent  wns,  at  the  time  of  his  death,  a 
resident,  showing  that  three  years  have  elnpsi'd  since  the  issuing 
of  letters  testamentary  or  letters  of  administration,  as  the  casx^ 
jnny  be,  upon  the  estate  of  said  decedent,  and  that  no  proceed- 
ings for  the  mortgage,  l(»ase  or  sale  of  the  real  property  of  said 
<le<-edent  for  the  payment  of  his  debts  or  funeral  expenses,  or 
both,  is  pending,  and  upon  the  certificate  of  the  county  clerk  of 
the  county  where  the  real  property  sold  under  the  interlocutory 
judgment  is  located,  showing  that  no  notice  provided  for  in  sec- 
tion twenty-seven  hundred  and  fifty-one  of  the  code  of  civil  pro- 
cedure has  been  filed  in  his  office,  the  court,  wherein  the  final 
judgment  was  made  shall,  upon  th  »  ai)plication  of  any  parly  to 
said  acti(»n,  make  an  order  directing  the  county  tr(»asurer  to 
pay  to  said  party  from  said  deposit,  the  auKmnt  to  whicJi  he  is 
entitled  under  the  said  final  judgment,  with  the  accumulation 
thereon,  if  any,  less  the  fees  of  said  county  treasurer.  Any 
party  to  such  action  may,  at  any  time  after  final  judgment, 
uiion  notice  to  the  executi.rs  or  administrators  of  the  decedent 
from  whom  the  party  applying  derived  his  share  or  interest, 
apply  to  the  court  in  which  saiiT  action  is  pending  for  leave  to 
withdraw  the  deposit  or  the  share  of  the  dci)osit,  adjudged  in 
the  final  judgment  to  belong  to  him;  and,  upon  said  ai>plication; 
the  courf  may,  in  its  di.scretion,  make  air  order  directing  the 
c-cjunty  treasurer  to  pay  ov(  i*  to  said  party  the  deposit,  or  the 
share  of  the  deposit,  adjudged  in  the  final  judgment  to  belong  to 
him,  but  said  order  shall  not  be  made  until  said  party  so  apply- 
ing shall  have  furnished  a  bond  to  the  peoph?  of  the  state  of 
New  York  in  the  penalty  of  twice  the  amount  of  the  dt»posit 
sought  to  be  withdrawn,  with  two  or  more  good  and  sufficient 
sureties,  approved  by  the  judge  or  justice  of  the  court  making 
.»<uch  order,  and  filed  with  such  approval,  in  the  office  of  the  elerk 
of  the  county  in  which  such  acti(m  is  pending,  to  the  effect  that 
the  said  party  so  withdrawing  said  deposit  will  pay  any  and  all 
claims,  not  exceeding  the  amount  of  said  deposit,  when  there- 
unto required  by  order  of  the  court  or  by  order  of  the  surrogate 
or  of  the  surrogate's  court  in  a  proceeding  to  mortgage,  lease 
or  sell  the  real  property  of  such  decedent.     Where  a  final  ac- 
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oouutiiiff  hns  bpon  had  in  the  estate  of  said  decetlent  in  a  sur- 
roxato's  (ourt.  and  rtTtified  t-tipies  of  the  uccouul  and  det-reo  of 
final  sfttU>nienr,  HhowiiiK  that  all  of  the  debts  of  the  deeedent 
have  been  |)ai«l  in  fnll.  is  filed  with  the  lonrt  having  jurisdiction 
of  the  fund,  the  eourt  may  dispense  with  the  Kivinj;  of  a  bonil 
and  direct  the  immediate  payment  of  the  fund  to  the  partii-.s 
entitled  thereto.  «nlgeet  to  the  provisions  of  article  second,  title 
three,  chapter  fifteen  of  the  code  of  civil  procL-duro.  But  where 
final  judgment  shall  be  rendered  in  any  action  for  partition  after 
three  years  have  elapsed  from  the  granting  of  haters  of  ad- 
nnnistration  or  letters  testamc^ntary,  as  the  case  may  be,  n|>ou 
the  estate  of  the  decedent  from  whom  the  plaintiff  derived  title, 
and  the  premises  shall  have  been  sold,  free  from  the  Hen  of 
debts,  ag  above  provided,  then,  upon  producinj;  to  the  court  the 
certificate  of  the  snrro>:ate  of  the  county  of  which  the  <U*o(Mlent 
was  at  the  time  of  his  death  a  residiut,  showiuff  that  thrive 
j'ears  have  elapsed  since  the  issuing  of  letters  of  administration 
or  letters  testamentary,  as  the  case  may  be,  upon  the  estate 
of  said  dcjcdent  ami  that  no  i)rocee<linjr  for  the  mortffa^e.  lease 
or  sale  t>f  the  real  property  of  the  deci'dent  for  the  jiayment  of 
his  debts  or  funeral  expenses,  or  both,  is  i>endinjr.  and  upon  the 
certificate  of  the  clerk  of  the  county  where  the  real  property 
sold  under  the  interlocutory  judKnu'Ut  is  located  showinjr  that  no 
notice  providt  d  for  in  section  twenty-seven  hundred  ami  fifty-one 
of  the  code  <if  civil  iinxedure  has  been  filed  in  his  office,  tb*- 
eourt  rendering  the  final  judgment  shall  direct  the  payment  <»f 
the  different  shares  t«>  the  several  parties  entitled  thereto;  except 
that  the  share  of  a  deceasi'd  i)er.son.  who,  if  living,  slnmld  be 
a  party  to  the  action  shall  be  paid  int«)  court  as  above  pn*- 
vi<led,  unless  three  years  have  also  elapse<l  since  the  Kraut in>j  of 
letters  of  a«lininistration  or  letters  ti'stamentary.  as  the  case  may 
be,  upon  the  estate  of  said  last  nu'utioned  deeeastMl  pers<»n,  and 
like  certitieates  of  the  surroH;ate  and  ((Uinty  clerk  are  produced 
to  the  court. 

AmM  by  U  isno.  <li.  277;  U  1807,  vh.  TH't:  L.  isi)8.  eU.  78;  L.  1005. 
eli.    UUa;    U    lUUt),   eU.    428.       lu  eJTec-t   St'pt.    1.    1S)U9. 

§   ItilMh      [Am*cl,   1H»2.]      AVho  niny  be  macle   imrtleH. 

Th(*  plaintiff  may,  at  Ids  ele<'tion,  make  a  tenant,  by  the  onr- 
l«'sy.  for  life,  or  for  years,  of  the  entire  propt>rty,  or  whoever 
nniy  be  entitled  to  a  contingent  or  vested  remainder  or  reversion 
in  the  entire  property,  or  a  creditor,  or  other  person,  haviiifi  a 
lien  or  interest,  whlcli  attaches  to  the  entire  property,  a  defend- 
:\i\t  in  the  actirm.  Ill  that  case,  the  final  judprment  may  either 
award  lO  Ruch  a  party  his  or  her  entire  rijrht  and  interest,  or 
the  proceeds  thereof,  or  wh<'re  the  riprht  or  interest  is  eontinKent 
direct  that  the  proceeds  or  share  thereof  be  substituted  for  the 
property  and  Invested  for  whoever  niay  ev«>ntually  be  entithui 
theret<i,  or  may  reserve  and  leave  unaffected  his  or  her  riffht  and 
interesf.  or  any  portion  thereof.  A  person  specified  in  this  sec- 
tion, wlio  Is  not  ma«le  a  party,  is  not  affected  by  the  judgment 
in  the  action. 

2  tt.   H.     i  :m,   nm'd;   L.    1S02.  rli.  .^si. 

I   1R40.    f«],i    nn    |o    porNOiiN    liiivlni?    lleiiM. 

The  plaintiff  may.  at  his  election,  make  a  creditor,  having  a 
liei^  on  an  undivided  share  ur  inti-rest  in  the  property,  a  defend- 
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ant  in  the  notion.  In  that  case,  he  must  set  forth  the  nature  of 
the  lieu,  and  specify  the  Hhare  or  interest  to  which  it  attaches, 
If  partition  of  the  property  is  made,  the  lien,  whether  the  cred- 
itor it>  ur  in  not  made  a  party,  shall  thereafter  attaeh  only  to  the 
share  or  interest  ahsigued  to  the  party  upon  whose  share  or  in- 
terest the  lien  attached;  which  must  be  first  charged  with  its 
just  proportion  of  the  costs  and  expenses  of  the  action,  in  prefer- 
ence to  the  lien. 

Id.,    if   8  and  9,   and  L.    1830,   ch.   320,    §  41    (2  Edm.   327),   am'd. 

f   1541.   Provlailon  -ivliore   a    pnrtr   <«    nnknown. 

Where  a  defendant  havinff  a  shan»  or  interest  in  the  property 
18  unknown,  or  where  his  name  or  part  of  his  name  is  unknown, 
and  the  summons  is  served  upon  him  by  publication,  or  without 
the  State,  pursuant  to  an  onler  for  that  purpose,  as  prescribed 
in  article  second  of  title  first  of  chapter  fifth  of  this  act,  the 
notice  8ul) joined  to  th^"  copy  of  tht?  summons  us  published,  or 
nerved  therewith,  must,  in  addition  to  the  matterK^  required  in 
that  article,  state  brietjy  the  object  of  the  action,  and  contain  a 
brief  d<'seription  of  the'  proiKMiy. 

Id.,   }   12,  in  substauer;   annulling  the  law  aa  settled  in  30  N.  Y.   350. 

§   lff42.   Contplaint    to    Htnte    intcroMtM    of   partleM. 

The  complaint  must  describe  the  property  with  connnon  cer- 
tainty, and  must  specify  the  rights,  shares,  and  interests  therein 
of  all  the  parties,  as  far  as  the  same  are  km)wn  to  the  plaintiff. 
If  a  party,  or  the  share,  rijrht,  or  interest  of  a  party,  is  iniknowu 
to  the  plaintiflp;  or  if  a  share,  riKht,  or  interest  is  uncertain  or 
contingent;  or  if  the  ownership  of  the  inheritance  depends  upon 
an  executory  devise;  or  if  a  remainder  is  a  contingent  remainder, 
tio  that  the  parly  cannot  be  named;  that  fact  must  also  be  stated 
in  the  complaint. 

Id.,   I  5,  Hubd.   1  Olid  2.  end  §  7.  convolldated. 

§   154:i.   Title    of    partieH    may    hv    trle«l. 

The  title  or  interest  of  the  plaintiff  in  the  property,  as  stated 
in  the  complaint,  may  be  controverted  by  the  answer.  The  title 
or  interest  of  any  defendant  in  the  property,  as  stated  in  the 
coirifdaint,  may  also  be  controverted  by  his  answer,  or  the  answer 
of  any  other  defendant;  and  the  title  or  interest  of  any  defend- 
ant, as  stated  in  his  answer,  may  be  controverted  by  the  answer 
of  any  othcT  defendant.  A  defeiadant.  thus  controverting  the 
title  or  interest  of  a  eo-dofendant,  must  comply  with  section  r>2i 
of  this  act.  The  issues,  joined  aa  prescribed  in  this  section, 
must  be  tried  and  determined  in  the  action. 

2  R.  B.  320,  If  18  und  10  (2  Edm.  329).  am'd.  Sec  if  521  and  1204, 
aiiU>. 

§   1544.   Immefi    of   fact    triable  by  Jury. 

An  issue  of  fact  joined  in  the  action  is  triable  by  a  jury. 
I'niess  the  court  directs  the  issues  to  be  stated,  as  prescribed  in 
section  {>70  of  this  act,  the'  issues  may  be  tried  upon  the 
pleadings. 
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1  164S.  When  title  to  be  ascertained  hy  tlie  conrt. 

Where  a  defendant  has  made  default  in  appearing  or  pleadiugr, 
DF  where  a  party  is  an  infant,  the  court  must  ascertain  the  rights, 
shares,  and  interests  of  the  several  parties  in  the  property,  by 
a  reference  or  otherwise,  hefore  interlocutory  Judgment  ia  ren- 
dered In  the  action. 

2  R.  S.  320.  8  22  &ud  part  of  i  23.  am*d.    8m  Bale  Ott. 

I  154G.  interlocatory  Jndgrment. 

The  mterlocutory  Judgment  must  declare  what  is  the  right, 
share,  or  interest  of  each  party  in  the  property,  as  far  as  the 
same  has  been  ascertained,  and  must  determine  the  rights  of  the 
parties  therein.  Where  it  is  found,  by  the  verdict,  report,  or  de- 
cision, or  where  it  appears  to  the  court,  upon  an  application  for 
judgment  in  favor  of  the  plaintiff,  that  the  property,  or  any  part 
thereof,  is  so  circumstanced  that  a  partition  thereof  cannot  be 
made  without  great  prejudice  to  the  owners,  the  interlocutory 
judgment,  except  as  otherwise  expressly  prescribed  in  this  ar- 
ticle, must  direct  that  the  property,  or  the  part  thereof  which  is 
so  circumstanced,  be  sold  at  public  auction.  Otherwise,  an  in- 
terlocutory judgment  in  favor  of  the  plaintiff,  must  direct  that 
partition  be  made  between  the  parties,  according  to  their  re- 
spective rights,  shares,  and  interests. 

See  id.,  SS  28.  24  and  81. 

I  1647.  Partial  partition  |  'wben  made. 

Where  the  right,  share,  and  interest  of  a  party  has  been  as- 
certained and  determined,  and  the  rights,  shares,  or  Interests  of 
the  other  parties,  as  between  themselves,  remain  unascertained 
or  undetermined,  an  interlocutory  judgment  for  a  partition,  en- 
tered as  prescribed  in  the  last  section,  musj:  direct  a  partition,  as 
between  the  party  whose  share  has  been  so  determined  and  the 
other  parties  to  the  action.  Where  the  rights,  shares,  and  in- 
terests of  two  or  more  parties  have  been  thus  ascertained  and 
detennined,  the  interlocutory  judgment  may  also  direct  the  par- 
tition among  them  of  a  part  of  the  property,  proportionate  to 
their  ittjgregate  shares.  In  either  case,  the  court  may,  from  time 
to  time,  as  the  other  rights,  shares,  and  interests  are  ascertained 
and  determined,  render  an  interlocutory  judgment,  directing  the 
partition,  in  like  manner,  of  tho  remainder  of  the  property. 
Where  an  interlocutory  judgment  is  rendered,  in  a  case  specified 
in  this  soetion,  the  court  may  direct  the  action  to  be  severed,  and 
final  judgment  to  be  rendered,  with  respect  to  the  nortion  of  the 
property  set  apart  to  the  parties,  whose  rights,  shares,  and  inter- 
ests are  determined,  leaving  the  action  to  proceed  as  against  the 
other  parties,  with  respect  to  the  remainder  of  the  property;  and 
if  necessary,  tho  court  may  direct  that  one  of  those  parties  be 
substituted  as  plaintiff. 

li.  1847,  cfc.  430,    11  1.  2  <4  Edm.  613). 

I  1648.  Sliares  may  be  set  off  In  common. 

Wher?  two  or  more  parties,  to  an  action  for  partition,  make  It 
appear  to  the  court,  that  they  desire  to  enjoy  their  shares  In 
common  «vith  each  other,  the  interlocutory  judgment  may,  in  the 
discretii  ji  of  the  court,  direct  partition  to  be  so  made,  as  to  set 
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off  to  them  their  shares  of  the  real  proi)erty  partitioned,  without 
partition  as  between  themselves,  to  be  held  by  them  in  common. 

L.   1847.  eh.  430,  f  4. 

{  1648.  Appointment  of  commissioners. 

Where  the  interlocutory  judgment,  in  an  action  for  partition, 
directs  a  partition,  it  must  desigrnate  three  reputable  and  disin- 
terested freeholders  as  commissioners,  to  make  the  partition  so 
directed. 

2  B.  S.  821,  §  25  (2  Edm.  381). 

}  1660.  Commissioners  to  be  sivorn,  etc. 

Each  of  the  commissioners  must,  before  entering  upon  the  exe- 
cution of  his  duties,  subscribe  and  take  an  oath  before  an  officer 
specified  in  section  842  of  this  act,  to  the  effect  that  he  will 
faithfully,  honestly  and  impartially  discharge  the  trust  Teposed  in 
him.  Each  commissioner's  oath  must  be  filed  with  the  clerk, 
before  he  enters  ui>on  the  execution  of  his  duties.  The  court 
may,  at  any  time,  remoTe  either  of  the  commissioners.  If  either 
of  them  dies,  resigns,  neglects  or  refuses  to  servcj  or  is  removed, 
the  court  may,  from  time  to  time,  by  order,  appomt  another  per- 
son in  his  place. 

Id.,  H^.  27.    See  8  1608,  post. 

S  1B51*  Id.j  "vrlien  to  make  partition. 

The  commissioners  must  forthwith  proceed  to  make  partition, 
as  directed  hy  the  interlocutory  judgment,  unless  it  appears  to 
tjiem^  or  a  -majority  of  them,  that  partition  thereof,  or  of  a  par- 
ticular lot  tract,  or  other  portion  thereof,  cannot  be  made,  without 
great  prejudice  to  the  owners;  in  which  case,  they  must  make  a 
written  report  of  that  fact  to  the  court. 

Id.,  8  28. 

I  1562.  Partltloni  Ilow  made« 

In  making  the  partition,  the  commissioners  must  divide  the 
property  into  distinct  parcels,  and  allot  the  several  parcels  thereof 
to  the  respective  parties,  quality  and  quantity  being  relatively 
considered,  according  to  the  respective  rights  and  interests  of  the 
parties,  as  fixed  by  the  interlocutory  judgment.  They  must  desig- 
nate tiie  several  parcels  b^  posts,  stones,  or  other  permanent 
monuments.  They  may  employ  a  surveyor,  with  the  necessary 
assistants,  to  aid  them  in  so  doing. 

Id.,   f  29. 

I  1S53.  ProTisfon  wbere  tliere  Is  a  particular  estate. 

Where  a  party  has  a  right  of  dower  in  the  property,  or  a 
part  thereof,  which  has  not  been  admeasured,  or  had  an  estate 
by  the  curtesy,  for  life  or  for  years,  in  an  undivided  share  of  the 
property,  the  commissioners  may  allot  to  that  party  his  or  her 
share  of  the  property,  without  roforence  to  the  duration  of  the 
estate.  And  they  may  make  partition  of  the  share  so  allotted  to 
that  party,  among  the  parties,  who  arc. entitled  to  the  remainder 
or  reversion  thereof,  to  be  enjoyed  by  thom  upon  the  determina- 
tion of  the  particular  estate,  where,  in  the  opinion  of  the  con»' 
18  aro 


gg  1554-67  FOR  PARTITION.  o.  14,  t.  1.  a.  2 

missioners,  finch  a  partition  can  be  made  wlthont  prejudice  to 
the  rights  of  the  parties. 

L.    1847,    cb.   430.   |  6   (4   Edm.   614).   am'd. 

9  1554.  Report  of  ooms&ftaBioiienk 

AH  the  commisaionors  must  meet  together  in  the  perfomflnce 
of  any  of  their  duties;  but  the  acts  of  a  majorltj  so  met  are 
¥<iUd.    They,  or  a  majority  of  them,  must  make  a  full  deport  of 

their  proceodings,  under  their  hands,  specifying  therein  the  man- 
ner in  which  they  have  discharged  their  trust,  describing  the  prop- 
erty divided,  and  the  share  or  interest  in  a  share,  allotted  to 
each  party,  witli  the  quantity,  courses,  and  distances,  or  other 
particular  description  of  each  share,  and  a  description  of  the 
posts,  stones,  or  other  monuments;  and  specifying  the  items 
of  their  charges.  Their  report  must  be  acknowledged  or  proved, 
and  certified,  in  like  manner  as  a  deed  to  be  recorded,  and  must 
be  filed  in  the  office  of  the  clerk. 

2  R.   S.   322,    9§  80.   81,   83   (2  Bdm.   831). 

I  1556.  Fee*  «.nd  ezpeiliiea. 

The  fees  and  expenses  of  the  commissioners,  including  the  ex- 
pense of  a  survey,  when  It  is  made,  lunst  be  taxed  under  the  direc- 
tion of  the  court;  and  the  amount  thereof  must  be  paid  by  the 
plaintiff,  and  allowed  as  part  of  his  costs. 

Id..  §  32;   Smith  v.  Broadstreet.  5  Cow.  213. 

I  1566.  CoBflrinlnv  or  setting  aside  report. 

Tho  court  must  confirm  or  set  aside  the  report,  and  may.  If 
nocossory,  appoint  new  commissioners,  who  must  proceed  as 
directed  in  this  article.  , 

Id.,   t  34.  am'd. 

I  1557.  Final  Jndflrinent  on  report!  effect  tlier#>of. 

Upon  the  confirmation,  by  the  court,  of  the  report  of  the  com- 
missioners making  partition,  final  judprmont,  that  the  partition  bo 
firm  and  effectual  forevor.  must  b<?  rendered,  which  is  binding 
and  conclusive  upon  the  follow juK  i)ersons: 

1.  The  Plaintiff;  each  defendant  upon  whom  the  summons  was 
oerved,  either  personally,  or  without  the  State,  or  by  publicfttion, 
pursuant  to  an  order  obtained  for  that  purpose,  as  prescribed  in 
chapter  fifth  of  this  act;  and  the  lejcnl  roprosentAtlves  of  eac^ 
party,  specified  in  this  sulxlivision.  Ko  much  of  section  445  of  thia 
act,  as  requires  the  court  to  allow  a  defendant  tO  defend  an  ac- 
tion, after  final  judgment,  does  not  apply  to  an  action  for  par- 
tition. 

2.  Each  person  claiminfr  from,  throusrh.  or  under  such  a  party, 
by  title  accruinjj  after  the  filing  of  the  iudgmont-roll,  or  after 
the  fillnp,  in  tho  proper  county  clork*s  office,  of  a  notice  of  the 
pendpncr  of  the  action,  as  prescribed  in  nrMclo  ninth  of  this  title. 

3.  Each  person,  not  in  being  vrhvn  the  Interlocntory  jndffmPttt 
fs  rendered,  who,  by  the  happening-  of  any  contln^ncy,  becomes 
aftenvftrds  entitled  to  a  beneficial  interest  attachinft  to,  or  aa 
estate  or  interest  in,  a  portion  ot  the  property,  the  pe<"«on  fitut 
entitled  to  which,  or  other  vfrfunl  reprosrntftfive  xvhereof,  vras  a 
party  specified  in  the  first  subdivision  of  this  section. 

But  this  section  does  not  apply  to  a  partr,  whose  rljfht  and 
Interest  are  expressly  reserved  and  left  unaffected,  as  pre8crlbe.d 
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in  section  1539  of  this  act,  or  lo  a  person  olaimingr  from,  throngh, 
or  under  sach  a  party.  , 
2  R.  S.  322,  S  35,  am'd.     Sec  §  445,  ante,  and  {  135,  Co.  Pi-oc. 

1  16S8.  Jwd^ment  nmst  diveet  dellverT  ot  posseaislott. 

The  final  judgment  must  also  direct  that  each  of  the  parties, 
who  is  entitled  to  possession  of  a  distinct  parcel  allotted  to  him, 
be  let  into  the  possession  thereof,  either  immediateb',  or  after  the 
determination  of  the  particular  estate,  as  the  case  requires. 

See  S  1675,  post. 

i  1560.  Contfli  bo^vr  a^rarded.  Id.)  affalnnt  ankmoi^ii 
partien. 

The  final  judgment  for  the  partition  of  the  property,  must  also 
award,  that  each  defendant  pay  to  the  plaintiff  his  proportion  of 
the  plaintiflTs  costs,  including  the  extra  allowance.  The  sum  to 
be  paid  by  eoch  .ntist  be  fixed  by  the  court,  according  to  the  re- 
spective rights  of  the  parties,  and  specified  in  the  judgment.  If  a 
defendant  is  unknown,  his  proportion  of  the  costs  must  be  fixed 
and  Fpeciaed  in  like  manner.  An  execution  against  an  unknown 
defendant  may  be  issued  to  collect  the  costs  awarded  against  him, 
as  if  he  was  named  in  the  judgment;  and  Ms  right,  share,  or 
interest  in  the  property  may  be  sold  by  virtue  thereof,  as  if  he 
was  named  in  the  execution. 

2  R.   S..  {  72,  am'd. 

I  1S60.  Sale   c»f  property- y  -whea  directed. 

If  the  commissioners,  or  a  majority  of  them,  report  that  the 
property,  or  a  partie.nlar  lot,  tract,  or  other  portion  thereof,  is  so 
circnmstaneed,  that  a  partition  thereof  cannot  be  made,  without 
great  prejudice  to  the  owners  ther*'of,  the  court,  if  it  is  satisfied 
that  the  report  is  just  and  correct,  may  thereupon,  except  as  other- 
wise expressly  prescribed  in  this  article,  modify  the  interlocutory 
jadgment,  or  render  a  suiiplemental  interlocutory  judgment,  re- 
citin^r  the  facts,  and  directing  that  the  property,  or  the  distinct 
parcel  thereof  so  circimistanoed.  be  sold  by  a  referee,  designated 
in  the  judgment*  or  by  the  sheriff. 
Id.,  11  87  and  81.    See  Rules  71  and  72. 

I  1661.  Refereaoe  to  iaqniro  as  to  credltom. 

Before  an  interlocutory  judgment  for  the  sale  of  real  property 
is  rendered,  in  an  action  for  partition,  the  court  must,  either 
with  or  without  application  by  a  party,  direct  a  reference,  to 
Ascertain  whether  there  is  any  creditor,  not  a  party,  who  has  a 
lien  on  the  Ttndivided  share  or  interest  of  any  party.  But  the 
conrt  may  direct  or  dispense  with  such  a  reference,  in  its  dis- 
cretion, where  a  party  produces  a  search,  certified  by  the  clerk,  ot 
by  the  clerk  and  register,  as  the  case  requires,  of  the  county 
where  the  property  is  sltunte<l:  and  it  appears  therefrom,  and  bv 
the  affidavits,  if  any,  produced  therewith,  that  there  is  no  such 
outstanding  lien. 

Id.,  f  42.  as  am'd.  L.  1830,  ch.  320,  §  42. 

I  ism.  (Aw'd,  li8S7.}    Daly  of  referee. 

l^Tiere  a  reference  is  direc^ted,  as  proscribed  in  the  last  sectloti, 
the  referee  mnst  cause  a  notice  to  be  published,  once  in  each 
week  for  six  suceessiTe  weeks,  In  such  newspaper  published  it 
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the  county  wherein  the  place  of  trial  is  designated,  ns  shall  be 
designated  by  the  c.nirt  directing  said  rcfereneo,  and  also  in  a 
newspaper  published  in  each  county  wherein  the  property  is 
situated,  requiring  each  person,  not  a  party  to  the  action,  who, 
at  the  date  of  the  order,  had  a  lien  ufjon  any  undlTidcd  share  or 
interest  in  the  property,  to  appear  before  tin*  referee,  at  a  speci- 
fied place,  and  on  or  before  a  specified  day,  to  prove  his  lien,  and 
the  true  amount  due  or  to  become  due  to  him  by  reason  thereof. 
The  referee  must  report  to  the  court,  with  all  convenient  speed, 
the  name  of  each  creditor,  whose  lien  is  satisfactorily  proved  be- 
fore him,  the  nature  and  extent  of  the  lien,  the  date  thereof,  and 
the  amount  due  or  to  become  due  thereupon. 

2  U.  S.,  (43;  L.  lUbl,  ch.  080.     ^e  i  1578. 

S  1668.  Money  to  1>e  paid  Into  conrt. 

If  it  appears  by  the  pleadings,  or  by  the  evidence  in  the  action, 
or  by  the  report,  that  there  was,  at  the  date  of  the  order,  any- 
existing  lien  upon  the  share  or  interest  of  a  party  in  tlie  property, 
the  interlocutory  judgment,  directing  the  sale,  must  also  direct 
the  officer  making  it  to  pay  into  court  the  portion  of  the  money, 
arising  from  tlie  sale  of  the  share  or  interest  of  that  party,  afte^ 
deducting  the  portion  of  the  costs  and  expenses  for  which  it  Is 
liable.  , 

Id.,  8  44. 

§   1R04.  Application  for  money* 

Where  money  is  paid  Into  cotirt.  In  a  case  specified  in  the  last 
section,  the  party  may  apply  to  the  court  for  an  order  directing 
that  the  money,  or  such  part  thereof  as  he  claims,  be  paid  to 
him.  Upon  such  an  application,  he  must  produce  the  following 
papers: 

1.  An  affidavit,  made  by  himsolf.  or,  if  a  sufliicient  excuse  is 
shown,  by  his  agent  or  attorney,  stating  the  true  nmonnt  actually 
due  on  each  incumbrance,  and  the  name  nn«l  residence  of  the 
owner  of  the  incnmbrance,  as  far  as  they  are  known,  or  can  be 
ascertained  with  due  diligence, 

2.  An  affidavit,  showing  service  of  a  notice  of  the  application 
upon  each  owner  of  an  incumbrance.  Sorviee  of  the  notice, 
within  the  State,  must  be  personal,  or  by  leaving  it  at  the  own- 
er's residence,  with  some  person  of  suitable  age  and  discretion,  at 
least  fourteen  days  previous  to  the  application.  Service,  without 
the  State,  if  personal,  must  be  made  at  least  twenty  days  pre- 
vious to  the  npplication.  If  the  owner  of  the  incumbranee  resides 
without  the  State,  and  the  place  of  his  al>ode  cannot  be  ascer- 
tained, with  reasonable  diligence,  notice  may  be  served  upon  him 
by  publishing  it  In  the  new-spaper  printed  at  Albany,  in  which 
legal  notices  are  required  to  be  published,  once  in  each  w^eek  for 
the  four  weeks  immediately  preceding  the  application. 

Upon  the  application,  the  court  must  make  such  an  order  as 
Justice  requires. 
Id.,  SI  45  and  40.    See.  also.  $^  823  and  101 R.  ante. 

I  1666.  PATtn^nt  off  IncvmbranceH. 

When  the  whole  amonnt  of  the  unsatisfied  liens  wpon  an  nndi- 
vide<l  slmre,  which  were  existing  at  the  date  of  the  order  of  ref- 
.erenee,  lias  been  a«<*ertfiined,  the  rourt  must  order  the  portion  of 
the  money  so  paid  into  court,  on  account  of  that  share,  to  be  dia- 
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tribiited  among  the*  creditors  having  the  liens,  according  to  the 
priority  of  each  of  them.  Where  the  incumbrancer  is  not  a  party 
to  the  action,  the  clerk  or  other  otticer,  by  whom  a  lien  is  paid 
off,  must  procure  satisfaction  tliereof  to  be  acknowledged  or 
proved,  ns  required  by  law,  and  must  cause  the  incumbrance  to 
l)e  duly  ?ati8fied  or  cancelled  of  record.  The  expense  of  so  doing 
mast  be  paid  out  of  the  nortion  of  the  money  in  court,  belonging 
to  the  party,  by  whom  tne  incumbrance  was  payable. 

a  B.  S..  §3  47  uDd  48.    See  S  1(378.  post. 

i  156G.  OtUer  parties  not  to  be  delayed. 

The  proceedings  to  ascertain  and  settle  the  liens  upon  an  uudi- 
Tided  share,  as  prescribed  in  the  last  three  sections,  shall  not 
affect  any  other  party  to  the  action,  or  delay  the  paying  over  or 
investing  of  money,  to  or  for  the  benefit  of  any  other  party,  upon 
whose  share  or  interest  in  the  property  there  does  not  appear  to 
be  any  existing  lien. 
Id..  I  40. 

I  1507.  Sale  of  dourer  Interejit. 

Where  a  party  has  an  existing  right  of  dower  in  the  entire 
property  directed  to  be  sold,  at  the  time  when  an  interlocutory 
judgment  for  a  sale  is  rendered  in  an  action  for  partition,  the 
court  must  consider  and  determine  whether  the  interests  of  all 
the  parties  require,  that  the  right  of  dower  should  be  exo^pted 
from  the  sale,  or  that  it  should  be  sold. 

Id.,  {  50,  am'd.    See  f  1533,  ante. 

I  ises.  Purchaser  to  liold  the  property  free  therefrom. 

If  a  sale  of  the  property,  includiug  the  right  of  dower,  is 
directed,  the  interest. of  the  party  entitled  to  the  right  of  dower 
Bhali  pass  thereby;  and  the  purchaser,  his  heirs  and  assigns,  shall 
hold  the  property  free  and  uischarged  from  any  claim,  by  virtue 
of  that  right.  In  that  case,  the  dowress  is  entitled  to  receive, 
from  the  proceeds  of  the  sale  of  the  whole  property,  a  gross  sum, 
in  satisfaction  of  her  right  of  dow^er,  or  to  have  one-third  of  those 
proceeds  paid  into  court,  for  tlie  purpose  of  being  invested  for  her 
benefit,  as  prescribed  in  the  next  section  with  respect  to  the 
dowress  of  an  undivided  share. 

id.,   S  51,   am'd. 

$  1569.  Gross  mmm  to  he  paid  to  or  Invested  for  tenant  In 
dovrer,  etc. 

A  party  to  an  action  for  partition,  who  has  a  right  of  dower,  or 
is  a  tenant  for  life,  or  for  years,  in  or  of  an  undivided  share  of  the 
property  sold,  is  entitled  to  receive,  from  the  proceeds  of  the 
salfv  a  gross  snm,  to  be  fixed  Recording  to  the  principles  of  law 
.nppHenblo  to  nnnuities,  in  satisfaction  of  his  or  her  estate  or 
iTjterest.  The  written  consent  of  the  party  to  receive  such  a 
gnss  sum,  acknowledged  or  prove<l,  and  certified,  in  like  manner 
ns  a  deed  to  be  recorded,  mupt  be  filed,  at  the  timo  of,  or  before, 
the  filing  of  the  report  of  sale:  otherwise,  the  court  must  direct 
that,  out  of  the  proceeds  of  the  sale,  which  belong  to  the  un- 
divided shire  to  which  the  estate  or  interest  attaches,  on«-third, 
in  raoe  of  a  dowms,  and  in  ftny  other  case  arising  under  this 
pection,  the  entire  proceeds,  or  8U(4i  a  pro7X)rtion  thereof  as  fairly 
tiepresents  the  interest  of  the  holder  of  the  particular  estate,  be 
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paid  into  ocmrt,  for  tiie  parpose  oi  being  invested  for  his  or  her 
benefit. 
t  B.  8.,  H  S2,  68.  and  54,  axn'd.    flee  2  T.  ft  C.  48t;  aim.  t  i;i70.  post. 

S  19TO.  [Am'«,  1602.]  Imteveste  of  vwnevfli  of  fotvro  es4*t«i 
to  be  proteeted. 

Where  it  appears,  that  n  party  to  the  action  has  an  inclfoate 
right  of  dower,  or  any  other  future  right  or  estate,  Test^  or 
contingent,  or  that  any  person  or  persons  not  in  being  who  may 
by  any  coutinpency  become  entitled  to  any  interest  or  estate,  In 
the  property  sold,  the  court  must  fix  the  proportional  value  of  the 
right  or  estate,  according  to  the  principles  of  law  applicnbie  to 
annuities  and  survivorsbips,  or  set  aside  so  mnch  of  the  proceeds 
of  sale  to  which  the  contingency  attaches,  and  must  direct  that 
proportion  of  the  proceeds  of  the  sale  to  l>e  inrested,  socnred  or 
paid  over,  in  such  a  manner  as  it  decerns  culeulated  to  protect  th€ 
rights  and  interests  of  the  parties. 

L.  1840,  ch.  177,  S  1  (4  Edm.  511),  am'd;  L.   1892,  ch.  581. 

I  1671.  Married  'woinan  mity  releanc  Iter  tiite<re«4. 

A  married  woman  may  release  to  her  husband  her  inchoate 
right  of  dower,  in  the  property  directed  to  be  sold,  by  a  written 
instrument,  duly  acknowledged  by  her  and  certified,  as  reQuired 
by  law  with  respect  to  the  acknowledgment  or  a  conTeyance  to 
bar  her  dower:  which  must  be  filed  with  the  clerk.  Tlierenpou, 
the  share  of  the  proceeds  of  the  sale,  arising  from  her  contingteiit 
interest,  must  be  paid  to  her  husband. 

1  15T9-  IT|iVito^vi»  4r«rifter«. 

If  a  person,  entitled  to  an  estate  or  Interest  in  the  property  sold, 
is  made  a  party  as  an  unknown  defendant,  the  cotirt  must  proWde 
for  the  protection  of  his  rights,  as  far  as  may  be,  as  if  lie  w*b 
known  .ind  had  appeared. 

2  B.  S.  896,  I  55  (2  Edm.  33C).    Sec.  alio.  SS  1&41  and  1557,  subd.  1.  ante. 

f  1573>  Sale)  termii  of  credit  tberenpon. 

The  court  must,  in  the  interlocutory  judgment  for  a  sale,  direct 
the  terms  of  credit  which  may  be  allowed  for  any  portion  of  the 
ourchase-money,  of  which  it  thinks  proper  to  direct  the  invest' 
ment,  and  fOr  any  portion  of  the  purchs«e-money,  which  is  re- 
quired to  be  invested  for  the  benefit  of  a  person,  as  prescribed  in 
this  article^ 

in.,  f  80. 

I  1IK74.  Crftdlti  Iko'w  sccnred. 

The  portion  of  the  purchase-money,  for  which  credit  is  so  al- 
lowed, must  always  lie  secnred  at  interest,  by  a  mortgage  upon 
the  property  sold,  with  a  bond  of  the  purchaser;  and  by  such  ad- 
ditional security,  if  any,  as  the  court  prescribes. 

M..  ft  90. 

f  IMV.  ••9»r*te  iM«iivlttes. 

The  officer  making  the  sale  mhy  take  separate  mortgacres  and 
other  s^-^cwrlties  in  the  name  of  the  county  treasurer  of  the  county 
In  which  the  property  Is  situated,  for  such  eonvenieiit  portions 
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ot  the  purchase-money,  as  are  directed  by  the  court  to  be  in- 
vested; and  !n  the  name  of  the  owner,  for  the  share  of  any 
known  owner  of  full  age,  who  desires  to  hare  it  inrested. 
2  B.  S.  8W,  I  40,  am'd.    See  $  745,  ante. 

S  1976*  WLeport  of  sale. 

Immediately  after  completing  the  sale,  the  officer  making  it 
must  file  "^I'ith  the  clerk  his  report  thereof  under  oath,  containing 
a  description  of  each  parcel  sold,  the  name  of  the  purchaser 
thereof,  and  the  price  at  which  it  was  sold. 
Jd..   I  W. 

I  1677.  FIbuI  Ivdvnieiit)  effect  thereof. 

If  the  sale  is  confirmed  by  the  court,  a  final  ludgment  must  be 
entered,  confirming  it  accordim^ly;  directing  the  officer  making 
it  to  execute  the  proper  conveyances,  and  take  the  proper  securi- 
ties pursuant  to  the  sale;  and  also  directing  concerning  the  ap- 
plication of  the  proceeds  of  the  salo.  Such  a  final  judgment  is 
binding  and  oonclusive  upon  the  name  persons,  ui)on  whom  a 
final  judgment  for  partition  is  made  binding  and  conclusive  by 
section  1557  of  this  act:  and  it  effectually  bars  each  of  those  per- 
sonSy  who  is  not  a  purchaser  at  the  sale,  from  all  right,  title  and 
interest  in  the  property  sold. 

Id..  f»  60,  61a  and  61b,  am'd.    See  i  1667,  ante. 

S  I.57A.  [Am'd,  1968.]  lA.f  effeot  thereof  upon  Inevm* 
bmncere. 

Such  a  finrl  judgment  la  also  a  bar  against  each  person*  not  a 
party,  who  has,  at  the  time  when  it  is  rendered,  a  general  iien 
hy  ind|rment  or  decree  on  the  undivided  share  or  interest  of  a 
party,  if  notice  was  given  to  appear  before  the  referee,  and  make 
proof  of  lienst  as  prescribed  in  Foction  15<)2  of  this  act,  and  nUo 
against  each  person  mode  a  party,  who  then  has  a  specific  Ucn 
on  any  such  undivided  share  or  inlereet;  but  a  person  having 
any  such  specific  lien  appearing  of  record  at  the  time  of  the  filing 
of  the  notice  of  the  pendency  of  the  action,  who  is  not  made  a 
party,  is  not  affected  by  such  jud/;roeat. 

Id..  I  61b;  Ii.  1830.  fb.  820,  §46.  See  (S§  1S61  asA  1562,  ante. 

I   1B79.  Costs   «nd   expenseni   Ieott   paid. 

Where  final  judgment,  confirniiiip:  a  sale,  is  rendered,  the  costs 
at  aaeh  party  to  the  action,  and  the  expeiu$es  of  tiie  sule,  includ- 
ing the  officer's  fees,  must  be  deducted  from  the  proceeds  of  the 
saWff  and  each  party's  costs  must  be  paid  to  \m  attorney.  But  the 
court  may,  in  its  dlscretiou,  direct  that  the  eo.sts  and  expenses  of 
any  trial,  reference,  or  other  pru<-eeding  in  the  action,  be  paid  out 
of  the  share  of  any  party  in  the  proceed*,  or  may  reader  jud;;nient 
against  any  party  therefor.  Wnere  a  proportion  of  the  proceeds 
IB  to  Im?  paid  tOt  or  invested  for  tlie  benefit  of  any  person,  as  pre- 
scrilH'd  m  any  provision  of  tliis  article,  the  amount  thereof  must 
be  determined  by  the  residue  of  tUo  entire  proceeds,  remaining 
after  deducting  the  co,st8  and  expenses  chargeable  against  them. 

lU.,   Si  C?  ana  72,  am'd. 

J  1fS80.  r4iii*df  lOOS.l  Dlntrlbntlon  of  ivroeee«lN|  ilntteM  of 
•Acer  mnlclnfr  sale. 

The  proceeds  of  a  sale,  after  dodtieting  therefrom  the  costs 
and  expenses  dhafgeable  aj?ainst  them,  must  be  immediately 
awarded  to  the  parties  whose  rtphts  and  interests  have  been  sold, 
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ill  proportion  thereto.  The  sum  chargeable  upon  any  share  to 
satisfy  a  lieu  thereon,  must  be  paid  to  the  creditor,  or  retained, 
subject  to  the  order  of  the  court;  and  the  remainder,  except  as 
otherwise  prescribed  in  this  article,  must  be  paid  by  the  otHcer 
making  the  sale,  to  the  party  owning  the  share,  or  his  legal  repre- 
sentatives or  into  court  for  his  use.  Within  sixty  days  after  the 
entry  of  final  judgment,  unless  such  time  be  extended  by  an  order 
of  the  court  entered  in  the  office  of  the  clerk  within  said  sixty 
days,  the  officer  making  the  sale  must  file  with  the  clerk  his  re- 
port under  oath  of  the  disposition  of  the  proceeds  of  the  sale, 
accompanied  by  the  vouchers  of  the  persons  to  whom  payments 
were  ordered  to  be  made. 
5  U.   S.  320,   $  C3.  Am'd,  L.   1908,   ch.   294.      In  effect  Sept.   1,   1908. 

S   1681.   [Am'd,  1802,   1807.]    JSltare*  of  infants. 

Where  a  party  entitled  to  receive  a  portion  of  the  proceeds  is 
an  infant,  the  court  may  direct  it  to  be  invested  in  permanent 
securities  in  the  name  and  for  the  benefit  of  the  infant,  or  it  may 
direct  it  to  be  paid  over  to  thf  general  guardian  of  the  said  infant 
when  the  guardian  shall  have  exei»uted  to  such  infant  a  bond 
with  two  sureties  which  shall  be  approved  by  the  court;  or,  it 
any  of  the  moneys  arising  from  the  proceeds  of  such  sale  shall 
have  been  paid  to  the  county  treasurer,  and  on  due  proof  that  such 
money  has  remained  uninvested  in  permanent  securities  for  the 
space-  of  three  mguths,  may  direct  the  same  to  be  paid  to  the 
general  guardian  of  such  infant  upon  his  giving  an  undertaking 
in  an  amount  and  with  securities  satisfactory  to  the  court  for 
the  faithful  execution  of  his  trust.  In  the  case  of  an  infant 
residing  without  the  state,  and  having  in  the  state  or  country 
where  he  or  she  resides  a  general  guardian  or  person  duly  ap- 
pointed under  the  laws  of  such  state  or  countrj',  to  the  control 
and  entitled,  by  the  laws  of  such  state  or  country,  to  the  custody 
of  the  money  of  such  infant,  the  court,  upon  satisfactory  proof 
of  such  facts  and  of  the  suflftciency  of  the  bond  or  security  given 
by  such  general  guardian  or  person  in  such  state  or  country  by 
the  certificate  of  a  judire  of  a  court  of  record  of  such  state  or 
country,  or  otherwise,  may  direct  that  the  portion  of  such  infant 
arising  upon  such  sale  shall  be  paid  over  to  such  general  guardian 
or  person. 
L.   1892,   ch.   558;   L.   1S97,   ch.   002.      In  effect  Sept.    1,   1897. 

S  1582.  [Am*d,  1803.]  Id.^  of  nnknown  and  absent 
o^vners. 

"W^here  a  person  has  been  made  a  defendant  as  an  unknown 
person,  or  where  the  name  of  a  defendant  is  unknown,  or  where 
the  summons  has  been  served  upcm  a  defendant  without  the  state, 
or  by  publication,  and  he  has  not  appeared  in  the  action,  the 
court  must  direct  his  portion  to  be  invested  in  permanent  secu- 
rities, at  interest,  for  his  benefit,  until  claimed  by  him  or  his 
legal  representatives,  but  after  the  lapse  of  twenty-five  years  from 
the  time  of  the  payment  into  court,  or  to  the  treastiper  of  any 
comity,  of  any  portion  of  the  proc^eeds  of  the  sale  of  real  property, 
for  unknown  heirs.  horctof(»re  or  hereafter  to  be  made  in  any 
action  of  partition,  without  any  vWim  therefor  having  been  made 
by  any  person  entitled  thereto,  and  upon  there  being  made  and 
Vresented  tu  the  court,  at  a  special  term  thereof,  proof,  by  peti- 
tion or  otherwise,  showing  to  the  satisf action  of  the  court  that 
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due  inquiry  for  such  unknown  heirs,  or  their  representatives,  has 
been  made  and  that  they  cannot  be  found,  and  that  no  claim  has 
been  made  for  such  poi-tiou  of  said  proceeds  by  any  person  entitled 
thereto,  proceedings  shall  thereupon  be  taken  in  said  court,  and 
an  investigation  had  therein  as  to  the  heirship,  death  or  where- 
abouts of  such  unknown  heirs  or  their  representatives,  and  as  to 
the  known  heirs  of  the  ancestor  of  such  unknown  heirs,  the  next 
of  kin,  representatives  and  distributees  of  such  known  heirs,  and 
as  to  all  persons  interested  in  such  proceeds,  and  their  respective 
interests  therein,  and  the  said  court  shall,  by  an  order  made  in 
the  action,  direct  that  a  notice  entitled  in  the  action  and  signed  by 
the  petitioner,  or  his  attorney,  and  directed  to  such  unknown 
heirs  or  their  representatives,  and  to  known  heirs,  their  next  of 
kin,  representatives  or  distributees,  and  all  persons  interested  in 
such  proceeds,  be  served  upon  them  by  the  publication  thereof, 
the  same  to  be  published  once  in  each  week  for  six  successive 
weeks  in  a  newspaper  published  in  the  county  where  the  action 
was  brought,  and  in  such  other  newspapers  as  the  court  may 
direct  onlering  and  requiring  such  unknown  heirs,  or  their  repre- 
sentatives, and  all*  known  heirs,  their  next  of  kin,  or  repre- 
sentatives, and  all  persons  interested  in  such  proceeds,  and  each 
of  them  to  be  and  appear  in  said  court  at  a  special  terra  thereof, 
at  a  time  and  place  to  be  specified  in  said  order  and  notice,  and 
at  least  six  weeks  from  the  date  of  the  first  pnl»lication  of  such 
notice,  to  then  and  there  establish  their  heirship  and  identity, 
kinship  and  interest,  and  submit  any  proof,  as  to  such  unknown 
heirs,  or  their  representatives,  ond  the  known  heirs,  their  next 
of  kin,  representatives  or  distributees,  and  all  persons  inter- 
ested and  their  interest  in  such  proceeds,  they  may  desire,  and 
that  in  case  of  their  default  In  so  doing,  that  the  said  proceeds 
will  be  distributed  and  paid  over  to  the  known  heirs  of  the  an- 
cestor from  whom  such  unknown  heirs  derived  title  thereto,  and 
to  their  heirs,  next  of  kin,  representatives,  distributees  and  as- 
signs, and  that  they  and  each  of  them  shall  thereafter  be  forever 
t>arred  of  and  from  all  and  every  cause  or  causes  of  action  for 
such  proceeds,  or  on  account  thereof,  or  growing  out  of  the  dis- 
tribution thereof,  and  of  and  from  all  right,  title,  claim  and 
interest  in  and  to  such  proceeds,  and  shall  bo  doo^ied  to  have 
surrendered  all  right,  claim  and  interest  in  and  to  such  proceeds. 
The  order  must  contain  a  direction  that  a  copy  of  the  notice 
must  be  served  on  each  of  the  persons  name<l  in  the  order,  if 
within  the  state,  in  the  manner  proscribed  for  the  service  of  a 
summons  on  a  defendant  in  an  action  in  the  sunromo  court,  at 
least  twenty  days  before  the  time  specified  in  the  notice  The 
publication  of  such  notice,  as  required  by  said  order,  is  heroby 
made  and  shall  be  deemed  and  taken  for  all  purposes  to  bo  due 
and  complete  service  upon  each  and  every  of  such  unknown  hoirs 
or  their  representatives,  and  the  known  heirs,  their  next  of  kin, 
and  representatives,  and  all  persons  interested  in  such  proceeds, 
of  due  notice  of  the  proceedings  to  distribute  and  pay  out  such 
proceeds,  and  shall  be  conclusive  unon  each  and  fi"  of  them. 
Proof  of  such  personal  service  mny  be  made  by  the  afflrtavit  of 
the  person  making  the  same,  and  proof  of  the  nnblication  of 
■  notice  may  be  made  by  affidavit  of  the  publisher  of  •uci 
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paper  or  papers.  At  tlie  time  and  place  sijccliiod  in^the  said 
uiuer  aud  notice,  sudi  unknown  hens  or  tneir  represcntatireSy 
and  all  known  lieirs,  their  next  of  kin,  tepresetitanvea  or  dis- 
tributees, devisees,  aud  all  persons  interested  in  such  proceeds, 
shall  appear  in  court,  in  person  or  by  attorney,  and  make  proot 
establishing  their  heirship  aud  ideutity,  kiuship  aud  iutetest  iu 
such  proceeds,  and  upon  proof  being  made  to  tue  satisfaction  of 
the  court  of  the  heirship  and  identity  of  the  unknown  heirs,  the 
proceeding  for  distribution  shall  be  dismissed.  And  If  such  un- 
known hairs  or  their  representatives,  do  not  so  appear  in  court  at 
the  time  aud  place  specified  in  such  notice  and  order,  to  establish 
their  heirship  and  identity,  kinship  or  interest,  they  and  each  of 
them,  aud  every  i>erson  claiming  under  or  through  them,  shall 
thereafter  be  forever  barred  of  and  from  all  and  every  cause  or 
causes  of  action  for  such  proceeds,  or  ou  accoUut  thereof,  d^  grow- 
ing out  of  the  distribution  of  sucn  proceeds,  and  of  and  from  all 
right,  title,  claim  and  interest  in  and  to  such  proceeds,  and  shall 
be  deemed  to  have  surrendered  alt  light,  claim  and  interest  in 
aud  to  such  proceeds.  And  upon  proofs  beiti^;  made  of  such  pub- 
lication, and  showing  to  the  satisfaction  of  the  court  that  such 
unknown  heirs  or  their  representatives  can  not  be  found,  or  are 
dead,  the  said  court  shall  have  power  to  decree  accordingly,  and 
to  decree  that  the  share  or  interest  of  such  unknown  heirs  in 
such  real  properly  was  vestcMl,  at  the  time  of  such  sale,  in  the 
known  heirs  of  the  ancestor  from  whfira  such  unknowfi  heirs  de- 
rived title  thereto,  and  to  decree  that  the  unclaimed  portion 
of  such  proceeds  was  vested  at  the  time  of  such  payment  in  such 
known  heirs,  and  that  such  heirs,  their  heirs,  next  of  kin,  repre- 
sentativen,  distributees,  devisees  and  assigns,  are  entitled  thereto; 
Hud  the  said  court  shall  make  an  order  in  such  action,  dtfertlng 
the  payment  to  them,  or  their  assigns,  of  the  reapectiTe  shares 
or  portions  of,  or  interest  in  5?iich  proceeds  to  which  they  ale 
entitled;  and  which  order  shall  bo  entered  in  the  office  of  the 
oJerk  of  the  county  where  the  original  action  was  brotlifht,  and 
after  having  been  so  entered  for  three  months,  shall  be  «m- 
clusive  evidence  of  the  regularity  of  the  proceedings  uprvto  which 
it  is  hjiscd,  and  of  all  the  facts  set  forth  therein;  and,  upon  serving 
upon  the  county  treasurer  a  certified  copy  of  such  order,  the 
treasurer  shall  so  pay  over  and  distribute  such  proceeds,  after  de- 
ducting his  lawful  commissions,  and  shall  thereupon  be  c*- 
empt  from  all  liability  on  account  thereof;  and  If  any  such  pro- 
ceeds shall  h.Tve  been  paid  over  by  nuy  county  tres surer  to  the 
treasurer  of  the  state  of  New^  York,  under  the  provisions  of  Ber- 
tion  seven  hundred  and  fifty-three  of  this  act,  due  notice  of  said 
applications  and  proceedings  shall  he  giren  to  the  romptroller  of 
the  state  of  New  York,  and  the  said  proceeds  shsll  be  paid  ont 
by  the  treasurer  of  the  state  of  Now  York,  ns  prorlded  by  sec- 
tions seven  hundred  and  fifty-one  and  seven  hundred  and  fifty- 
three  of  this  act,  and  upon  such  payment  he  shall  thereupon  be 
exempt  from  all  liability  on  account  thereof, 
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I  1588.  Id.)  of  tenantii  of  partlcwlMP  timtmtem. 

Where  a  portion  of  the  proceeds  representing  an  tmdirfcled 
share  or  iuttresf,  in  invested  for  the  benefit  of  a  tenant  for  life, 
or  for  years,  or  of  a  widow,  as  prescribed  m  the  foregoing  pro- 
visions of  this  article,  the  court  must  cause  it  to  be  invested  in 
permanent  securities,  at  interest,  and  the  interest  to  be  paid, 
from  time  to  time  as  it  accrues,  to  the  person  for  whose  benefit 
it  is  invested,  while  his  or  her  right  continues. 
2&.S.  826,iGA,axii'd.    See  ft  1569.  ante. 


I  15£(4.  Coart  may  require  securfty  to  refantf. 

The  court  may,  in  its  discretion,  require  any  person,  before  he 
reoeives  his  portion  of  the  proceeds  of  the  sale,  to  girve  such  se- 
curity as  it  directs,  to  the  people,  or  to  such  parties  or  other  per- 
sons, as  it  prescribes,  to  refund  the  same,  or  a  portion  thereof, 
with  interest,  if  it  thereafter  appears  that  he  was  not  entitled 
thereto. 


I  1585.  9ec«vf fy  to  1^  fskem  tn  ftmne  of  eamntj  trewmrey* 

A  security  taken  under  any  provision  of  this  article,  except 
as  otherwise  specially  prescribed  therein,  must  be  taken  in  the 
name  and  official  title  of  the  county  treasurer  of  fhe  eotttity  in 
which  the  property  sold  is  situated.  He.  and  his  successors  in 
office,  must  hold  the  same  for  the  use  and  benefit  of  the  persons 
interested,  subject  to  the  order  of  the  court. 
Id.,  I «,  am'd  by  L.  1M6,  ch.  2T7,  U  (4  Sdm.  69d).  See  i  74S,  aats. 
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S  1S86.  Action  thereupon. 

The  court  may  in  its  discretion,  and  upon  such  terms  and  condi- 
tions as  justice  requires,  make  an  order,  ailowing  a  person  inter- 
ested in  a  security  specified  in  the  last  section,  to  maintain  an 
action  thereupon  in  the  name  of  the  county  treasurer. 

2  B.  S.  326,  §  71.  am'd.    See  i|  745-704,  ante. 

f  1687.  CompenHntion  to  ea^allze  partition. 

Where  it  appears  that  partition  cannot  be  made  equal  between 
the  parties,  according  to  their  respective  rights,  without  prejudice 
to  the  rights  or  interests  of  some  of  them,  the  final  judgment 
may  award  comi)en8atiou  to  be  made  by  one  party  to  another  for 
equality  of  partition.  But  compensation  cannot  be  bo  awarded 
against  a  party  who  is  unknown,  or  whose  name  is  unknown. 
Nor  can  it  be  awarded  against  an  infant,  unless  it  appears,  that 
he  has  personal  property  sutiiclent  to  pay  it,  and  that  his  in- 
terests will  be  promoted  thereby. 

f  1588.  ProceedinflTM  on  dcatli  of  parties. 

If,  upon  the  death  of  one  of  two  or  more  plaintiffs,  or  one  of 
two  or  more  defendants,  in  an  action  for  partition,  the  interest 
of  the  decedent  in  the  property  passed  to  a  person,  not  a  party 
to  the  action,  the  latter  may  be  made  defendant  by  the  order  of  ^ 
the  court;  and  a  supplemental  summons  may  be  issued,  to  bring  ' 
him  in  accordingly. 

2  R.  8.  387.  «f  6  nnd  7  (2  Edm.  402,  403). 

f  16S0.  Rontn,  etc.,  may  be  adjusted. 

Nothing  contained  in  this  article  prevents  the  court  from  ad- 
justing, in  the  interlocutory  or  final  judgment,  or  otherwise,  as 
the  case  requires,  the  rights  of  one  or  more  of  the  parties,  aa 
against  any  other  party  or  parties,  by  reason  of  the  receipt,  by 
the  latter,  of  more  than  his  or  their  proper  proixirtion  of  the  rents 
or  profits  of  a  share,  or  part  of  a  snare. 

i  1500.  [Am*a,  1SI>5,  1005.]  Partition  by  arnardlan  ok 
infant,  committee  of  Innattc,  etc. 

Where  an  infant,  idiot,  lunatie,  or  habitual  drunkard,  holds 
real  properly,  m  joint  tenancy  or  in  common,  the  general  guard- 
ian of  the 'infant,  or  the  connuitte*^  ol  the  idiot,  lunatn-.  oi- 
habitual  drunkard,  may  apply  to  the  sui)nnie  court  or  to  the 
c<iunty  court  of  the  county,  wherein  the  real  pn»perty  is  situatcMl, 
for  authority  to  agree  to  a  partititm  of  the  real  property.  Where 
such  application  nffe<'ts  the  interests  of  an  incompetent  person 
who  has  been,  commit  ted  to  a  state  institution,  and  is  an  inmate 
thereof,  notice  of  such  application  must  be  given  to  the  superin- 
tendent, acting  superinten<Icnt,  or  slate  olfirer  having  special 
jurisdiction  over  the  institution  where  the  incompetent  person 
is  confined. 

2  B.  S.  3R0,  331,  H  80  and  89  (2  Edm.  3*1);  L.  1905,  ch.  434.  In  effect 
Sopt.   1,  1905. 

S   1501.  Contents  of  petition. 

Such  an  application  must  be  by  a  petition,  which  must  descril>e 
the  real  proi)erty  proposetl  and  to  be  partitioned;  must  state  tho 
rights  and  inten'sls  of  the  several  owners  thereof;  must  specify 
the  particular  partition  proposed  to  be  made;  and  must  be  verified 
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by  affidavit.    The  court  may  order  notice  of  the  application  to  be 
siren  to  such  persons  as  it  thinks  proper. 
Id.,    f   87. 

(  1692.  [Am'd,    188<l.]    Court   may   anthorUe    partition. 

If,  after  due  inquiry  ixito  the  merits  of  the  application,  by  a 
reference  or  otherwise,  the  court  is  of  the  opinion  that  the 
interests  of  the  infant,  or  of  the  idiot,  lunatic,  or  habitual 
drunkard  will  be  promoted  by  the  partition,  it  may  make  an 
order  authorizing;  the  petitioner   to  a^ree   to  the  partition   pro- 

Eosed,  and  in  the  name  of  the  infant,  or  of  the  idiot,  lunatic,  or 
abitual  drunkard,  to  execute  releases  of  his  right  and  interest 
in  and  to  that  part  of  the  property  which  falls  to  the  shares  of 
the  other  joint-tenants  or  tenants  in  common.  The  court  may, 
in  its  discretion,  for  the  furtherance  of  the  interests  of  said 
infant,  idiot,  lunatic,  or  habitual  drunkard,  direct  partition  to 
be  so  made  as  to  set  off  to  him  or  them  his  or  their  share  in 
common  with  any  of  the  other  owners,  provided  the  oonaent  in 
writin^r  thereto  of  such  owners  shall  be  first  obtained. 
t  «.  B.  380.  tSl,  i%  $7  and  90;  L.  1886,  ch.  206. 

I   1S&3.  Effect  of  releases. 

Releases  so  executed  have  the  same  validity  and  effect,  as 
if  they  were  executed  by  the  person  in  whose  behalf  th€j[  are 
executed,  and  as  if  the  infant  was  of  full  age,  or  the  idiot, 
lunatic,  or  habitual  drunkard  was  of  sound  mind,  and  competent 
to  manage  his  affairs. 

Id..  91  88a  aad  01,  am'd. 

f   15IM.  lAwi'^f  lOll.]     HTlMMt  tbe  state  is  lntereste4L 

The  people  of  the  state  may  be  made  a  party  defendant  to 
an  action  for  the  partition  of  real  property,  in  the  same  manaer 
as  a  p'rivate  person.  In  such  a  case,  the  summons  must  be 
served  upon  the  attorney-general,  who  mu^t  api»ear  in  behalf  of 
the  p€K)ple,  but  where  the  people  of  the  state  <»f  New  York  are 
miade  a  party  defendant,  as  herein  provided,  the  complaint  shall 
set  forth,  in  addition  to  the  other  matttTs  required  to  be  set 
forth  by  the  code  of  civU  procedure  detailed  facts  showing  the 
nature  and  extent  of  the  interest  in  or  lien  on  the  tiaid  real  prop- 
erty of  the  people  of  the  state  of  New  York  and  the  reason  for 
making  the  people  a  party.  Upon  failure  to  state  such  facta, 
tbe  complaint  shall  be  dismissed,  as  to  the  people  of  the  state 
of  Newxork. 

Id.,  fl  02  and  9a,  am'd.     Am'd  L.  1911.  cb.  26,  in  effect  Sept.  1,   1911. 

f   1505.  BxempUlled  copF  ot  Jadffiuent  may  be   rcoorO^^lL 

An  exemplified  copy  of  the  judgment-roll,  or  of  the  final  judg- 
ment, in  an  a<»tio(n  for  partition,  may  be  recorded,  in  the  office 
for  recording  deeds,  in  each  county  in  which  any  real  property 
affected  thereby  is  situated. 

!«.  1M6,  ch.  182,  I  2  (4  i.dm.   438). 

19  88T 
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ABTICL.B  THIRD. 

Action  for  dower. 

fl«e.  1696.  LtmitBtlon  of  action  for  dower. 

15&T.  Against  whom   action    to  lie   brongbt. 

1588.  Who  may  be  Joined  aa  defendants. 

1699.  Id.;  where  defendants  claim  in  aereralty. 

1600.  Damages  may  be  recovered ;  how  estimated. 

1601.  Id.;  m  action  against  alienee  of  husband. 

1602.  Id.;  where  seTeral  parcels,  etc. 

1603.  Id.;  against  heirs,  etc.,  aliening  land. 

1604.  Action  barred  by  assignment  of  dower. 
1606.  CollUBlTe  recovery  not  to  prejudice  Infant. 
1606.  Complaint. 

160T.  Interlocutory  Judgment  for  admeasurement. 

1608.  Oath  of  commissioners,  etc.;  removal;  flUing  vacAOCf* 

1000.  Dower,  how  administered. 

1610.  Report  thereupon.  ' 

1611.  Setting  aside  report. 

1612.  Fees  and  expenses. 
1618.  Final   Judgment. 

1614.  PlalntifC  may  recover  sum  awarded;  court  may  modify  Jadgmaail, 
1616.  Junior  incumbrancers:   not  affected  by   admeasurement. 

1616.  Appeal  not  to  stay  execution,  if  undertaking  is  given. 

1617.  Plaintiff  may  consent  to  receive  a  gross  sum. 

1618.  Defendant  mav  consent  to  pay  It;  proceedings  tb«rtiipoik 

1619.  Interlocutory  Judgment  for  sale. 

1620.  Id.;  directing  a  part  to  be  laid  off. 

1621.  Liens  to  be  ascertained. 

1622.  Id.;  payment  of;  or  sale  subject  to. 

1623.  Report  of  sale. 

1624.  Final  Judgment  thereon. 

1626.  Certain  provisions  of  article  second  made  appllcabto. 

i  ICSINL  [Am'df  IflSS.]    lilmltatlon  of  action  for  dower. 

An  action  for  dower  must  be  commenced  by  a  widow,  withiv 
twenty  years  after  the  death  of  her  husband;  bnt  if  ahe  in,  at 
the  time  of  his  death,  either: 

1.  Within  the  age  of  twenty -one  years;  or 

2.  Insane;  or 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  upon  con- 
Tiction  of  a  criminal  off  once,  for  a  term  less  than  for  life; 

The  time  of  such  a  disability  is  not  a  part  of  the  time  limited 
by  this  section.  And  if  at  any  time,  before  such  claim  of  dower 
has  become  barred  by  the  above  lapse  of  twenty  years,  the  owner 
or  owners  of  the  lands  subject  to  such  dower,  being  in  possession, 
shall  have  recognized  such  claim  of  dower  by  any  statement 
contained  in  a  writing  under  seal,  subscribed  and  acknowledged 
in  the  manner  entitling  a  deed  of  real  estate  to  be  recorded,  or 
if  by  any  judgment  or  decree  of  a  court  of  record  within  the 
same  time  and  concerning  the  lands  in  question,  wherein  such 
owner  or  owners  were  parties,  such  right  of  dower  shall  have 
been  distinctly  recognized  as  a  subsisting  claim  against  said 
lands,  the  time  after  the  death  of  her  husband,  and  previous 
to  such  acknowledgment  in  writi^ig  or  such  recognition  by 
judgment  or  decree,  is  not  a  part  of  the  time  limited  by  this 
flection. 

1  R.  S.  742,  9  18  (1  Edm.  603). 

i  1697.  Airaflniit  'whom  action  to  be  bronsrlit. 

Where  the  property,  in  which  dower  is  claimed,  is  actnallj 
occupied,  the  occupant  thereof  must  be  made  defendant  in  the 
action.    Where  it  is  not  so  ocrnpied,  the  action  must  be  broQfl^t 
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against  some  person  exercising  acts  of  ownership  thereupon,  or 
Claiming  title  thereto,  or  an  interest  therein,  at  the  time  ot  the 
commencement  of  the  action. 

S—  §  1602,  ante. 

S  1S08.  W^o  mny  be  Joined  as  defendants* 

In  either  of  the  cases  specified  in  the  last  section,  any  other 
person,  claiming  title  to,  or  the  right  to  the  possession  of,  the 
real  property  in  which  dower  is  claimed,  may  be  joined  as  de- 
fendant in  the  action. 

8«e  U  462,  1603,  ante. 

I  1600.  Id.)  "vrliere  defendants  elalm  In  sereralty. 

In  an  action  to  recover  dower,  in  a  distinct  parcel  of  real 
property  of  which  the  plaintilFs  husband  died  seized,  or  in  all 
the  real  property  which  he  aliened  by  one  conveyance,  all  the 
persons  in  possession  of,  or  claiming  title  to,  the  property,  or 
any  part  thereof,  may  be  made  defendants,  although  they 
or  claim  title  to  different  portions  thereof  in  severalty. 


I  10OO.  Damaares  may  be  recovered)  boipv  estimated. 

Where  a  widow  recovers,  in  an  action  therefor,  dower  In 
property,  of  which  her  husband  died  seized,  she  may  also  recover. 
In  the  same  action,  damages  for  withholding  her  dower,  to  the 
amount  of  one-third  of  the  annual  value  of  the  mesne  profits  of 
the  property,  with  interest;  to  be  computed,  where  the  action  is 
against  the  heir,  from  her  husband's  death,  or,  where  it  is 
against  any  other  person,  from  the  time  when  she  demanded 
her  dower  of  the  oefeudant;  and  in  each  case,  to  the  time  of 
the  trial,  or  application  for  judgment,  as  the  case  may  be;  but 
not  exceeding  six  years  in  the  whole.  The  damages  shall  not 
include  any  thing  for  the  use  of  permanent  improvements,  made 
after  the  death  of  the  husband. 
1  B.  B.  742,  $1  19.  20  and  21  a  E^m.  (»4). 

I  1601.  Id.)  in  aetlon  apaiust  alienee  of  hnsband. 

Where  a  widow  recovers  dower,  in  a  case  not  specified  in  the 
last  section,  she  may  also  recover,  in  the  same  action,  damages 
for  withholding  her  dower,  to  bo  computed  from  the  commence- 
ment of  the  action;  but  they  shall  not  include  any  thing  for  the 
nae  of  permanent  improvements,  made  since  the  property  was 
aliened  by  her  husband.  In  all  other  respects,  the  same  must 
be  computed  as  prescribed  in  the  last  section. 

t  1002.  Id.)  vrbere  several  parcels,  ete. 

The  last  two  sections  do  not  authorize  the  recovery,  against  a 
defendant  who  is  joined  with  others,  of  damages  for  withholding 
dower,  in  any  portion  of  the  property  not  occupied  or  claimed 
by  him. 

8«e  §8  1B96  and  1609,  ante. 

I  1008.  Id.)  aflrainst  belrs,  etc.,  alieninir  land. 

Where  a  widow  recovers  dower  in  real  property  aliened  by 
the  heir  of  her  husband,  she  may  recover,  in  a  separate  action! 
against  him,  her  damages  for  withholding  her  dower,  from  the 
time  of  the  death  of  her  husband  to  tho  time  of  the  alienation, 
not  exceeding  six  yenrs  in  the  whole.  The  sum  recovered  from 
him  must  be  deducted  from  the  sum.  which  she  would  otherwise 
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be  entitlod  to  recover  from  the  grantee;  ami  auy  sum  recovered 
ag  dauinRPU  from  the  grantee,  must  be  deducted  from  the  »uui, 
which  slie  would  otherwise  be  entitied  to  recover  £rom  the  Ueir. 

1  R.  S.  743,   i  22  (1  Edm.  C04). 

S  lti04.  Action  barred  by  assiirBai«nt  of  d^irer* 

TliR  acceptance,  by  a  widow,  of  an  assignment  of  dower,  in 
satisfaction  of  her  claim  upon  the  property  in  question,  burs  an 
action  for  dower,  and  may  be  pleaded  by  any  defendant. 

Id.,  fi  23. 

f  1G05.  CoIlnMive  recovery  not  to  preJuAlee  tnfi&nt. 

Where  a  widow,  not  having  a  right  to  dower,  recover*  dower 
against  nn  infant,  by  the  default  or  collusion  of  his  guardian, 
the  infant  shall  not  be  prejudiced  thereby;  but  when  he  comee 
of  full  age,  he  may  briug  an  uclIou  of  ejectuieiU  iigaiust  the 
widow,  to  rocover  the  property  so  wrongfully  awarded  for  dower, 
with  damages  from  the  time  when  she  entered  into  possession, 
<)  It  hough  that  ia  more  than  bix  yt'arii  before  the  comiuenceueut 
of  the  action. 

Id.,  i  24.  amM. 

S  IGOC.  Complaint. 

The  complaint,  in  an  action  for  dower,  mtwt  describe  th^ 
i)roperty,  as  prescribed  in  section  1511  of  Uils  act;  and  must  Ket 
forth  the  name  of  the  plaintifiTs  husband. 

2  R.  S.  304.  §  10  (2  Rdm.  313),  am'd.    See  I  1409.  ante. 

8  1C07.  Intcrlocatory  Jndemcnt  for  adnieasarement. 

If  the  defendant  makes  default  in  appearing  or  pleading;  or 
If  the  right  of  the  plaintiff  to  dower  is  not  disputed  by  the 
answer;  or  if  it  appears,  by  the  verdict,  report,  or  decision  upon 
a  trial,  that  the  plaintiff  is  entitled  to  dower  in  the  real  proiK»riy 
described  in  the  complaint,  an  interlocutor^'  judgment  must  be 
rendered;  which,  except  ns  o(herwis(»  prescribed  in  this  article, 
inuRt  direct  that  the  plaintifT's  dower  in  the  pror)crty,  {Mirticu- 
hirly  describing  it,  be  admeasured  by  a  referee,  designated  in 
th(»  judgment,  or  by  three  reputable  and  disinterested  frecholdera, 
designated  therein,  as  conmiissloners  for  thiit  purpose. 

BflMHl  on  2  R.  S.  Sll.  8  55;  id.  449  (2  Edm.  320,  511). 

f  1608.  Oatb  of  oommlNHlonersy  ete.f  removal f  flllfas 
vacancy. 

Each  of  the  commissioners,  or  the  referee,  as  the  case  requires, 
must,  befcu-e  entering  upon  the  execution  of  his  duties,  subscribe 
and  take  an  oath,  before  an  otlirer  specified  in  section  842  of  this 
act,  to  the  effect,  that  he  will  fnithfully,  honestly  and  impartiallv 
discharge  the  trust  reposed  in  him.  The  onth  must  be  filet!  with 
the  cleric,  before  a  commissioner  or  a  referee  enters  upon  the 
execution  of  his  duties.  The  court  may,  at  any  time,  remove 
the  referee,  or  either  of  the  commissioners.  If  either  of  them 
dies.  r€»sigiis,  or  neglects  or  refuses  to  serve,  or  is  removed,  the 
court  may,  from  time  to  time,  appoint  another  person  In  his 
place. 

2  R.  S.  4A0.  us  11  and  12  (2  Kdm.  51 2>.  am*d.    Heo  $  15&0,  ante. 

f  loon.  Dot\-cr,  how  ndntennarcd. 

The  referee  or  the  cmiimlssionerB  must  execute  their  duties  in 
the  following  manner: 
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1.  They  must,  if  it  is  practicable,  and,  in  their  opinion,  for 
the  best  interrtiiH  of  all  the  parties  coucerued,  admeasure  and 
lay  off,  as  siKcdily  as  possiblo,  as  the  dowor  of  the  plaintiff,  a 
distinct  i)arcrl,  constituting  the  one-third  yavt  of  the  real  property 
rf  which  dower  is  to  l.e  ndmeaBured,  designating  the  part  so  laid 
off  by  posts,  stones,  or  other  permanent  monuments. 

2.  In  making  the  admeasurement,  they  must  take  into  con- 
sideration any  permanent  imiirovcnients,  made  upon  the  real 
property,  after  the  death  of  the  plaintllTs  husband,  or  after  the 
alienation  thereof  by  him;  and,  if  practicable,  those  improTements 
must  he  awarded  within  the  part  not  laid  off  to  the  plaintiff;  or,; 
if  it  is  not  practicable  so  to  award  them,  a  deduction  must  be 
made  from  tlie  ynri  laid  off  to  the  plaintiff,  proportionate  to  the 
bt^nelJt  whicli  she  will  derive  from  so  much  of  those  improve- 
ments, as  is  included  in  the  part  laid  off  to  her. 

3.  If  it  is  not  practicable,  or  if.  In  the  opinion  of  the  referee 
or  commissioners,  it  is  not  for  the  bc»st  interests  of  all  the  parties 
concerned,  to  admeabure  and  lay  off  to  the  plaintiff  a  distinct 
parcel  of  the  property,  as  proscribed  in  the  foregoing  subdivisions 
of  this  section,  they  must  report  that  fact  to  the  court. 

4.  They  may  employ  a  surveyor,  with  the  necessary  assistants, 
to  aid  in  the  admeasurement. 

2  R.  S.  480.  f  13.  as  am'd  by  L.  1800.  ch.  433,  (  1. 

S  lOlO.  Report  thereupon. 

All  the  commissioners  must  meet  together  in  the  performance 
ot  any  of  their  duties;  but  the  acts  of  a  majority  so  met  are 
valid.  The  referee,  or  the  commissioners,  or  a  majority  of  them, 
must  make  a  full  report  of  their  proceedings,  specifying  therein 
the  manner  in  which  they  have  discharged  tneir  trust,  with  the 
items  of  their  charges,  and  a  particular  description  of  the  portion 
admeasured  and  laid  off  to  tne  plaintiff;  or,  if  they  report  that 
it  is  not  practicable,  or,  in  their  opinion,  it  is  not  for  tlie  best 
interests  of  all  the  parties  concerned,  to  admeasure  and  lay  off  a 
distinct  parcel  of  the  property,  of  which  dower  is  to  be  admeas- 
ured, they  must  state  the  reasons  for  that  opinion,  and  all  the 
facts  relating  thereto.  The  report  must  be  acknowledged  or 
proved,  and  certified,  in  like  manner  as  a  deed  to  be  recorded, 
and  must  be  filed  in  the  office  of  the  clerk. 

Id..  S  13.  am'd  hj  L.  18G0,  ch.  433,  |  2. 

S  1611.  Settfnir  aside  report. 

Ui)on  the  application  '>f  any  party  to  the  action,  and  upon 
good  cause  shown,  the  court  may  set  aside  the  report,  and,  if 
necessary,  may  appoint  new  commissioners,  or  a  new  referee, 
who  must  proceed,  as  prescribed  in  this  title,  with  respect  to 
those  first  appoiiited. 

Id..  I  16.  am'd. 

i  1618.  P««a  And  exyeases. 

The  fees  and  expenses  of  the  commissioners,  or  of  the  referee, 
including  the  expense  of  a  survey,  when  it  is  made,  must  be  taxed 
under  the  direction  of  the  court;  and  the  amount  thereof  must 
!»e  paid  by  the  plaintiff,  and  allowed  to  her,  upon  the  taxation 
of  her  cosbi. 

tabstftnttd  for  M.,  I  26.   Sea  I  16!^,  acte. 


§§  16ia-16  FOR  POWER,  c.  14, 1. 1,  a.  3 

S  1613.  Final  ladffment. 

Upon  the  report  being  confirmed  by  the  court,  final  Judgment 
must  be  rendered.  If  the  referee  or  commissioners  have  admeas- 
ured and  laid  off  to  the  plaintiff  a  distinct  parcel  of  the  property, 
the  judgment  must  award  to  her,  during  her  natural  life,  the  poa- 
session  of  that  parcel,  describing  it,  subject  to  the  payment  of 
all  taxes,  assessments,  and  other  charges,  accruing  thereupon 
after  she  takes  possession.  If  the  referee  or  the  commissioners 
report,  that  it  is  not  practicable,  or  that,  in  his  or  their  opinion, 
it  is  not  for  the  best  interests  of  all  the  parties  concerned,  so  to 
admeasure  and  lay  off  a  distinct  parcel  of  the  property,  the  final 
judgment  must  direct,  that  a  sum,  fixed  by  the  court,  and  speci- 
fied therein,  equal  to  ono-third  of  the  rental  value  of  the  real 
property,  as  ascertained  by  a  reference  or  otherwise,  be  paid  to 
the  plaintiff,  annually  or  oftener,  as  directed  in  the  judgment, 
during  her  natural  life,  for  her  dower  in  the  property;  and  that 
the  sum  so  to  be  paid,  be  and  remain  a  charge  upon  the  property, 
during  her  natural  life.  The  final  judgment  may  also  award 
damages  for  the  withholding  of  dower. 
See  2  R.  8.  489.  f  18.  and  L.  1868.  ch.  433,  I  3  (7  Edm.  449). 

S  1014.  Plaintiff  may  recorer  iinn&  awarded |  conrt  auiT 
modify  Jndffment. 

The  plaintiff  may,  from  tinie  to  time,  maintain  an  action 
against  the  owner,  or  a  person  who  was  the  owner  of  the  prop- 
erty, to  recover  any  instalment  of  the  sum,  so  awarded  to  her 
for  her  dower,  which  became  due  during  his  ownership,  and 
remains  unpaid.  Or,  if  an  instalment  remains  due  and  unpaid, 
she  may  maintain  an  action  to  procure  a  sale  of  the  property, 
and  enforce  the  payment  of  the  mstalments,  due  and  to  become 
due,  out  of  the  proceeds  of  the  sale.  Such  an  action  must  be 
conducted,  as  if  the  charge  upon  the  real  property  was  a  mort- 
gage to  the  same  effect.  If,  at  any  time,  it  is  made  to  appear  to 
the  court,  that  the  rental  Talue  of  the  real  property  has  materially 
increased  or  diminished,  the  court  may,  by  an  order,  to  be  made 
upon  notice  to  all  the  persons  interested,  modify  the  final  judg- 
ment, by  increasing  or  diminishing  the  sum  to  be  paid  to  the 
plaintiff. 

I^   1869.  ch.  433,  |  3. 

f  161S.  Junior  incnmbrancersi  not  affeeted  by  admeaanro* 
ment. 

Where  a  portion  of  the  property  is  admeasured  and  laid  off 
to  the  plaintiff  as  her  dower,  a  lien,  which  is  inferior  to  the  plain- 
tiff's right  of  dower,  attaches,  during  the  life  of  the  plaintiff, 
to  the  residue,  or  to  the  portion  or  share  of  the  residue  which 
was  subject  to  it,  as  if  the  portion  laid  off  to  the  plaintiff  had 
not  been  a  part  of  the  property. 

L.  1870,  ch.  717,  |  2,  am'd  by  L.  1874.  ch.  268  (9  Bdm.  880). 

S  KI16.  Appeal  not  to  iitay  exeoutton.  If  mnAortafc-fny  la 

An  appeal  from  a  final  judgment,  awarding  to  l^e  plaintiff 
possession  of  the  part  admeasured  and  laid  off  to  her,  does  not 
stay  the  execution  thereof,  unless  the  court,  or  a  judge  thereof, 
grants  an  order  directing  such  a  stay.  Sucn  an  order  shall  not 
be  granted,  if  an  undertaking  is  given  on  the  part  of  the  le- 
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spondent,  with  one  or  more  sureties,  approved  by  the  court*  or 
a  jud^e  thereof,  to  the  effect  that,  if  the  judgmeut  appealed  from 
is  reversed  or  modified,  and  restitution  is  awarded,  she  will  pay, 
to  the  person  entitled  thereto,  the  value  of  the  use  and  occupa- 
tion of  the  part  bo  admeasured  and  laid  off  to  her,  or  of  the 
portion,  restitution  of  which  is  awarded,  during  the  time  she 
holds  possession  thereof,  by  virtue  of  the  judgment. 
li.  1869.  Gb.  483,  fi  4  (7  Edm.  450).    See  f^  1331,  1363. 

I  1G17.  Plaintiff  may  conaent  to  teeelTe  a  ffrofla  flrnm. 

In  an  action  for  dower,  the  plaintiff  may,  at  any  time  before 
an  interlocutory  judgment  is  rendered,  by  reason  of  the  defend- 
ant*s  default  in  ax)peoring  or  pleading,  or,  where  an  issue  of 
fact  is  joined,  at  ony  time  before  the  commencement  of  the  trial, 
file  with  the  clerk,  u  consent  to  accept  a  gross  sum,  in  full  satis- 
faction and  discharge  of  her  right  of  dower  in  the  real  property 
described  in  the  complaint.  Such  a  consent  must  be  in  writing, 
and  acknowledged  or  proved,  and  certified,  in  like  manner  as  a 
deed  to  be  recorded.  A  copy  thereof,  with  notice  of  the  filing, 
must  be  served  upon  each  adverse  party  who  has  appeared,  or 
who  appears  after  the  filing. 

L.  1870.  ch.  717,  fi  1  (7  Edm.  771).  am'd.  . 

S  1G18.  Defendant  n&ay  consent  to  PUT  it)  prt^eoodin^s 
tlterenpon. 

At  any  time  after  a  consent  is  filed,  as  prescribed  in  the  last 
section,  and  before  an  interlocutory  judgment  is  rendered,  any 
defendant  may  apply  to  the  court,  upon  notice,  for  an  order 
granting  him  leave  to  pay  such  a  gross  sum.  Thereupon  the 
court  may,  in  its  discretion,  and  upon  such  terms  as  justice  re- 
quires, ascertain  the  value  of  the  plaintiff's  right  of  dower  in  the 
property,  by  a  reference  or  otherwise,  and  make  an  order,  direct- 
ing payment,  by  the  applicant,  of  the  sum  so  ascertained,  within 
H  time  fixed  by  the  order,  not  exceeding  sixty  days  after  service 
of  a  copy  thereof;  and  directing  the  execution  by  the  plaintiff 
of  a  release  of  her  right  of  dower,  upon  receipt  of  the  money. 
Obedience  to  the  order  moy  be  enforced,  either  by  punishment 
for  contempt,  or  by  striking  out  the  pleading  of  the  offending 
oarty.  and  rendering  judgment  against  him  or  her  or  in  both 
modes. 

I  1619.  Interlocutory  Indvmeitt  for  sale. 

Where  the  plaintiff's  consent  has  been  filed,  as  prescribed  in 
th'^  last  section  but  one,  and  she  is  entitled  to  an  interlocutory 
judgment  in  the  action,  the  court  must,  upon  the  application  of 
either  party,  ascertain,  by  reference  or  otherwise,  whether  a  dis- 
tinot  parcel  of  the  property  can  be  admeasured  and  lai.i  off  to 
the  plaintiff,  as  tenant  in  dower,  without  material  injury  lo  the 
interests  of  the  parties.  If  it  nppears  to  the  court,  that  a  distinct 
jmrcel  cannot  be  so  adnieasured  and  laid  off,  the  interlocutory 
judgment  must,  except  in  the  ease  specified  in  the  next  section, 
direct  that  the  property  be  sold  by  the  sheriff,  or  by  a  referee 
designated  therein;  and  that,  upon  the  confirmation  of  the  sale, 
each  party  to  the  action,  and  every  person  deriving  title  from, 
through,  or  under  a  party,  after  the  filing  of  the  judgment-roll, 
or  of  a  notice  of  the  pendenc^v  of  the  action,  as  prescribed  in 
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ai'ticle  ninth  of  this  title,  ho  barro<!  of  and  from  any  riglkt,  titles 
or  interest  in  or  to  the  property  sold. 
L.  1870,  cb.  717,  {§  1  aDd  3,  am'a. 

i  ie20.  Id.f  directing  a  part  to  1»«  laid  otf. 

In  a  case  specified  in  section  1617  of  this  act,  where  the  prop- 
erty, or  a  part  thereof,  consists  of  one  or  more  vacant  or  UBim- 
proved  lots,  the  plaintiff's  consent  may  contain  a  stipvlatioii  to 
take  a  distinct  parcel,  out  of  those  lots,  in  lien  of  a  gross  sum. 
In  tbat  case^  the  interlocutory  judgment,  instead  of  directing  a 
sole,  may  direct  if  it  appears  to  be  just  so  to  do,  that  commia- 
aion.ers  be  appointed  to  admeasure  and  lay  off  to  the  plaintiff  a 
distinct  parcel,  out  of  the  vacant  or  nn improved  lots;  and,  if 
there  is  any  other  property,  that  it  be  sold,  and  a  gross  sum  be 
paid  to  her  out  of  the  proceeds  thereof,  as  prescribed  in  the  next 
three  sections.  The  plaintiff* s  title  to  each  distinct  i>arcel,  ad- 
n^easored  and  laid  off  to  her,  as  prescribed  in  this  section,  is 
that  of  an  estate  of  inheritance  in  fee  simple.  In  admeasuring 
and  laying  off  the  same,  the  commissioners  must  consider  quan- 
tity and  quality  relatiyely,  according  to  the  value  of  the  plaintiff's 
right  of  doAver  in  the  vacant  or  unimproved  lots,  out  of  which 
the  admeasurement  is  to  be  made;  which  must  be  ascertained, 
in  proportion  to  the  value  of  those  lots,  as  prescribed,  in  the  next 
three  sections,  for  fixing  a  gross  sum  to  be  paid  to  her  out  of 
fbe  prtxiceds  of  a  gale* 

Id.,  I  6. 

S  loai.  liiens  to  Ibe  aseertaimed. 

Before  an  interlocutory  judgment  is  rendered  foi^  the  aale  of 
the  property,  the  court  must  direct  a  reference  to  ascertaia 
whether  any  [>er8on,  not  a  party,  has  a  lien  upon  the  property, 
or  any  part  thereof.  Except  as  otherwise  expressly  prescribed  ia 
this  article,  the  proceedings  upon  and  subsequent  to  the  refer- 
ence must  be  the  same,  as  prescribed  in  article  second  of  this 
title,  where  a  reference  is  made  as  prescribed  in  section  1661 
of  this  act. 

Id.,  t  2,  am'd  t>r  L.  1874,  eb.  25S  (0  Edm.  880). 

{  1022.  Id.  I  payment  of|  or  sale  saltiest  to. 

Where  the  interlocutory  judgment  directs  a  sale,  if  the  right 
of  dower  of  the  plaintiff  is  inferior  to  any  other  lien  upon  the 
property,  the  judgment  may,  in  the  discretion  of  the  court,  direct 
that  the  property  be  sold  either  subject  to  the  Uen*  or  dist^iged 
from  the  lien;  and,  in  the  latter  case,  that  the  officer  making  the 
sale  pay  the  amount  of  the  Uen,  put  of  the  proceeds  of  the  salsb 

w^lt. 

I  1«UL  Report  of  sale. 

Immediately  after  completing  the  sflTe,  and  execnting  the  propef 
conveyance  to  the  purchaser,  the  oflicer  making  the  sale  must 
make  and  file  with  the  clerk  a  report  thereof,  showing  the  name 
of  the  purchaser,  and  the  purchase-price  paid  by  him,  or,  if  the 
property  was  sold  in  parcels,  the  name  of  each  purchaser,  and 
the  price  and  a  description  of  the  narcel  sold  to  him;  the  snms 
whicn  the  officer  has  paid  out  of  the  proceeds  of  the  sale,  pniv 
suant  to  the  interlocutory  judgment:  the  purpose  for  whi^  ea<^ 
payment  was  made;  the  amount  and  items  of  his  fees  and  ex^ 
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penses;  and  the  net  amount  of  the  proceeds,  after  deducting  1 
payments. 

L.  1870,  cb.  717,  t  6. 

S  1624.  Final  Jiidvmeitt  tbereon. 

Upon  confirming  the  sale,  the  court  must  ascertain,  by  a  ref 
ence  or  otherwi&e,  the  rights  and  interests  of  each  of  the  part 
in  and  to  the  proceeds  of  the  sale,  and  also  what  gross  sum 
money  is  equal  to  the  value  of  the  plaintiff's  dower  in  the  i 
proceeds  of  the  sale,  calculated  upon  the  principles  applicable 
life  annuities.  The  court  must  thereupon  render  final  judgme 
confirming  the  sale,  and  directing  that  the  gross  sum  so  asc 
tained  be  paid  to  the  plaintiff,  in  full  satisfaction  of  her  right 
dower;  and  that  the  remainder  of  the  proceeds  of  the  sale 
distributed  among  the  persons  entitled  thereto. 

Id.,  i  6.  am'd. 

I  KHIff.  Gerteltt  proTlsions  of  article  second  made  « 
VlleaMe. 

The  provisions  of  article  second  of  this  title,  relating  to  a  s 
made  as  prescribed  in  that  article,  and  to  tlie  distribution,  inrc 
ment,  and  care  of  the  proceeds,  apply,  as  far  as  they  are  ap] 
cable,  to  a  sale  made  as  prescribed  in  this  article,  and  to  1 
distribution  of  the  proceeds  of  a  sale,  as  prescribed  In  the  li 
section. 

See  II  lQM-1686.  ante. 
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ARTICLES   FOURTH. 

Action  to  foreclose  a  mortgage. 

Sec.  1620.  Final  Jadgmeot;  what  to  contain. 

1027.  Penton    liable    for    mortgage    debt    may    be   made  defendant,    etc.; 

when  people  of  state  may  be  made  a  party.  ^ 

1028.  Other  actions  for  mortgage  debt,   when  prohibited. 

1029.  Ck»mplalnt  to  state  whether  such  action   brought. 

1030.  If  Judgment  rendered  therein,  execution  must  be  retnrafid. 
I(i31.  Notice  of  pendcucy  of  action  to  be  filed. 

1632.  Effect  of  conveyance  uxmn  sale. 

1633.  Disposition  of  surplus. 

1634.  When  complaint  to  be  dismissed  on  payment  of  anm  due. 

1635.  Payment  after  Judgment;   when  prw^^edlngs  to  be  stayed. 
1030.  When  part  only  of  the  property  to  Imj  sold. 

1037.  When  the  whole  proper^  may  be  sold. 

S   1620.   Final  Judarment)  -what  to  contain. 

In  an  action  to  foreclosp  a  mortgnpe  upon  real  property,  if  the 
Intiintiff  becomes  entitled  to  final  judgment,  it  must  direct  the 
sale  of  the  property  mort^aKcd.  or  of  such  part  thereof  as  is 
sufficient  to  discharKe  tlie  mortgage  debt,  the  expenses  of  the 
sale,  and  the  costs  of  the  action. 
2  B.  S.  1»1,   S  151  (2  Edm.   189). 

i  leS^T.  f  Am'd,  1800,  1008,  lOll.]  Person  liable  for  mort- 
flrasre  delit  may  Ive  made  defendant,  etc.^  ^rvhen  people  of 
■tate  may  be  made  a  party. 

1.  Any  person  who  is  liable  to  the  plaintiff  for  the  payment  of 
the  debt  secured  by  the  mortgape  mav  be  made  a  defendant  in 
the  action;  and  if  he  has  appeared  or  has  been  personally  served 
with  the  summons,  the  final  judgment  may  award  payment  by 
him  of  the  residue  of  the  debt  remaining  unsatisfied,  after  a  sale 
of  the  mortgaged  property,  and  the  application  of  the  proceeds, 
pursuant  to  the  directions  contained  therein. 

2.  The  people  of  the  state  of  Now  York  may  be  made  a  party 
defendant  to  an  action  for  the  foreclosure  of  a  mortgage  on  real 
property,  where  the  people  of  the  state  of  New  York  have  an 
interest  in  or  a  lien  on  the  said  real  property  subsequent  to  the 
lien  of  the  mortgage  sought  to  be  foreclosed  in  said  action,  in 
the  same  manner  as  a  private  person.  In  such  a  case  the  sum* 
mons  must  be  served  upon  the  attorney-general,  who  must  ap- 
pear in  behalf  of  the  people,  but  where  the  people  of  the  state  of 
New  York  are  made  a  party  defendant,  as  herein  provided,  the 
complaint  shall  set  forth,  in  addition  to  the  other  matters  required 
to  be  set  forth  by  the  code  of  civil  procedure  detailed  facts  show- 
ing the  particular  nature  of  the  interest  in  or  the  lien  on  the  said 
real  property  of  the  people  of  the  state  of  New  York,  and  the 
reason  for  making  the  people  a  party  defendant.  Upon  failure  to 
state  such  facts,  the  complaint  shall  be  dismissed  as  to  the  peo- 
ple of  the  state  of  New  York. 

Id.,  fifi  ir>2  and  1^4.  and  Co.  Vtoc,  part  of  |  107.  L.  1809,  ch.  628;  U 
1908,  ch.   284;   L.   1911,   cb.  25.   in  effect  Sopt.   1,    1011. 

S  1028.  Other  actions  for  ntortflrave  debt,  when  prohib- 
ited. 

While  an  action  to  foreclose  a  mortgage  upon  real  property  Is 
pending  or  after  final  judjrnicnt  for  the  ]>laintifF  therein,  no  other 
action  shall  bo  rnmmoncod  or  maintained,  to  recover  any  part 
of  the  mortgage  debt,  without  leave  of  the  court  in  which  the 
former  action  was  brought. 

Id.,  i  i.-va.  WHi 
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i   1029.  Complaint  to  state  whether  such  action  bronipht. 

The  complaint,  in  an  action  to  foreclose  a  mortgage  upon  real 
property,  must  state,  whether  any  other  action  has  been  brought 
to  recover  any  part  of  the  mortgage  debt,  and,  if  so,  whether 
any  part  thereof  has  been  collected. 

Id.,  I  155. 

i  1G30.  If  Judflrment  rendered  therein,  ezecntlon  mniit  he 
returned. 

Where  final  judgment  for  the  plaintiff  has  been  rendered,  in 
an  action  to  recover  any  part  of  the  mortgage  debt,  an  action 
shall  not  be  commenced  or  maintained  to  foreclose  the  mortgage, 
unless  an  execution  against  the  property  of  the  defendant  has 
been  issued,  upon  the  judgment,  to  the  sheriff  of  the  county 
where  he  resides,  if  he  resides  within  the  State,  or,  if  he  resides 
without  the  State,  to  the  sheriff  of  the  couuty  where  the  judg- 
ment-roll is  filed;  and  has  been  returned  wholly  or  partly  un- 
satisfied. 

2   R.    S.    191,    f    156.     See    S    1432. 

1  1681.  Notice   of  pendency   of  action   to   be   tiled. 

The  plaintiff  must,  at  least  twenty  days  before  a  final  judg- 
ment directing  a  sale  is  rendered,  file,  in  the  clerk's  office  of  each 
county  where  the  mortgaged  property  is  situated,  a  notice  of  the 
pendency  of  the  action,  as  prescribed  in  section  1070  of  this  act; 
which  must  specify  in  addition  to  particulars  required  by  that 
section,  the  date  of  the  mortgage,  the  parties  thereto,  and  the 
time  and  place  of  recording  it. 

Co.    Proc,,   part  of   S    132.     See  Bole   60. 

f  1632.  Effect  of  eonverance  upon  sale, 

A  conveyance  upon  a  sale,  made  pursuant  to  a  final  judgment, 
in  an  action  to  foreclose  a  mortgage  upon  real  property,  vests  in 
the  purchaser  the  same  estate,  only,  that  would  have  vested  in 
the  mortgagee,  if  the  equity  of  redemption  had  been  foreclosed. 
Such  a  conveyance  is  as  valid,  as  if  it  was  executed  by  the  mort- 
gagor and  mortgagee,  and  is  an  entire  bar  against  each  of  them, 
and  against  each  party  to  the  action  who  was  duly  summoned, 
and  every  person  claiming  from,  through  or  under  a  party,  by 
title  accruing  after  the  filing  of  the  notice  of  the  pendency  of 
the  action,  as  prescribed  in  the  last  section. 

2  B.   s.   191,   S   158. 

I  1033.  [Am'd,  1908.]  Dlspoflltlon  of  «nrplaii|  duties  of 
officer  maklns  vale. 

If  there  is  any  surplus  of  the  proceeds  of  the  sale,  after  paying 
the  expenses  of  the  sale,  and  satisfying  the  mortgage  debt  and 
the  costs  of  the  action,  it  nmst  be  paid  into  court,  for  the  use  of 
the  person  or  persons  entitled  thereto.  If  any  part  of  the  sur- 
plus remaiiu;  in  court  for  the  period  of  three  months,  the  court 
must,  if  no  application  has  been  made  therefor,  and  may,  if  an 
application  therefor  is  pending,  direct  it  to  be  invested  at  inter- 
est, for  the  benefit  of  the  person  or  persons  entitled  thereto,  to 
be  paid  upon  the  direction  of  the  court.  Within  thirty  days 
after  completing  the  sale,  and  executing  the  proper  conveyance 
to  the  purchaser,  unless  such  time  bo  extended  by  an  order  of 
the  court  entered  in  the  office  of  the  clerk  within  said  thirty 
days,  the  officer  making  the  sale  must  file  with  the  clerk  his  re. 
port  under  oath  of  the  disposition  of  the  proceeds  of  the  sale, 
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accompanied  by  the  vouchers  of  the  persons  to  whom  payments 
were  ordered  to  be  made. 

Id..  UHt  claUHe  of  H  158  and  160.  Aju'd  Li..l908,  ch.  294.  In  effect  Sept. 
1.   1908. 

{  1034.  'When  complaint  to  be  dtsmtsiied  on  payment  of 
Muin   due. 

Where  an  action  is  brought  to  foreclose  a  mortgage  upon  real 
property,  upon  which  a  portion  of  the  principal  or  interest  i.s 
due,  and  another  portion  of  either  is  to  become  due,  the  complaint 
mu«t  be  dismissed,  without  costs  against  the  plaintiff,  ufion  the 
defendant  paying  into  court,  at  any  time  before  a  final  judgment 
directing  a  sale  is  rendered,  the  sum  due,  and  the  plaintiff's  costs. 

Id.,  i  IGl. 

S  1G35.  Payment  after  Jadirment;  Trhen  proceedlnflca  to 
be  Mtayed. 

In  a  case  specified  in  the  last  section,  if,  after  a  final  judgment 
directing  a  sale  is  rendered,  but  before  the  sale  is  made,  the 
defendant  pays  into  court  the  amount  due  for  principal  and 
interest,  and  the  costs  of  the  action,  together  with  the  expenses 
of  the  proceedings  to  sell,  if  any,  all  proceedings  upon  the  judg- 
ment must  be  stayed;  but,  upon  a  subsequent  default  in  the 
payment  of  principal  or  interest,  the  court  may  make  an  order, 
directing  the  enforcement  of  the  judgment,  for  the  purpose  of 
collecting  the  sum  then  due. 

2    R.    S.    lUl,    §    1G2. 

S   1G.'IC.  When  part  only  of  the  property  to  be  nold. 

Whore  the  mortgage  debt  is  not  all  due,  and  the  mortgajted 
property  is  so  circum«tanoed,  that  it  can  be  sold  in  parcels  with- 
out injury  to  the  hiterests  of  the  parties,  the  final  judgment  must 
direct,  that  no  more  of  the  property  be  sold,  in  the  first  place, 
than  is  sufficient  to  satisfy  the  sum  then  due.  with  the  costs  of 
the  action  and  expenses  of  the  sale;  and  that  upon  a  siibse^iuent 
default  in  the  payment  of  principal  or  interest,  the  plaintiff  may 
apply  for  an  order,  directing  the  sale  «)f  the  residue,  or  of  «» 
much  thereof  as  is  necessary  to  satisfy  the  amount  then  duo. 
with  the  costs  of  the  application  and  the  expenses  of  the  sale. 
The  plaintiff  may  apply  foi  and  obtain  such  an  order,  as  often  as 
a  default  happens. 

Id.,    part    of    SS    KVl    and    1C4.    consolldntod. 

$   1(K17.  When   the  -fvhole   property  mny  be  Mold. 

If,  in  a  case  specified  in  the  last  three  sortions,  it  appears  that 
the  mortgaged  property  is  so  circunistuncod,  that  a  sale  of  the 
whole  will  be  most  beneficial  to  the  parries,  the  final  judgment 
must  direct,  thnt  the  whole  property  ne  sold:  that  the  proceeds 
of  the  sale,  after  deducting  the  costs  of  the  action,  and  the 
expenses  of  the  snle,  be  either  applied  tf>  the  satis'fartion  of  the 
whole  sum  secured  by  the  mortgage,  witli  «\ieh  a  rebate  of  inter- 
est, as  justice  rrtjuin^s:  or  be  first  applied  to  the  payment  of  tV"^ 
sum  due,  and  the  balance,  or  so  much  thereof  as  is  necessary, 
be  invested  at  interest,  for  the  benefit  of  the  plaintiff,  to  bo  paid 
to  him  from  time  to  time,  as  any  part  of  the  principal  or  interest 
becomes  due. 

Id.,    U    IC*^   «"<!    ICC,    am'd. 
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ARTICM2  FIFTH, 

Action  to  cotnpel  the  determination  of  a  daim  to  real  pmpertff. 

Sec.  1638.  Who  may  maintain  action. 

1639.  Complaint. 

1640.  I'roceeaiAgs  when  defendant  denies  plaintiff's  title. 

1641.  Id.;    when   he   pleads   title. 

1642.  Proceedings  the  same  as  In  ejectment. 

1643.  Proceedings  when  defendant  claims  in   reTerslon  or  remalxuleiw 
1844.  Judgment  awarding  defendant   i>«)B8us8lon,   etc. 

1645.  Judgment   for  plaintiff. 

1640.  Effect  of  Judgment, 

IC-i".  Action   to   dclermlne   widow's  dower. 

1C4S.  Pr(>ce<Mllug8,  If  plaintiff  admits  defendant's  claim. 

1C4J>.  Id.;    when    defendant's   claim    is   denied. 

ICoO.  This  article  applies   to  corporations. 

i  10.18.  [Am'd,  1801,  1904,  1010.]  IVIio  mny  maintain 
ncfloii. 

Where  a  person  has  boon,  or  he  and  those  whose  estates  he  has, 
hiivi'  heon  for  one  year  in  poss^ession  of  real  property,  or  of  any 
umliviikd  interest  therein,  chiiuiiug  it  in  fee,  or  for  life,  or  for  a 
tenn  of  years  not  less  than  ten,  he  may  maintain  an  action 
a^'^ainst  any  other  person  to  compel  the  determination  of  any 
claim  adverse  to  that  of  the  plaintiff  which  the  defcudaiit  makes, 
or  which  it  api)ears  from  the  pnblic  records,  or  from  the  allega- 
tions of  the  complahit,  the  defendant  mijcht  make  to  any  estate 
•u  that  property  in  fee,  or  for  life,  or  for  a  term  of  years  not 
liKs  than  ten,  in  possession,  reversion  or  remainder,  or  to  any 
interest  in  that  proi)erty,  iueludinR  any  claim  in  the  nature  of  an 
easement  therein,  whether  appurtenant  to  any  other  estate  or 
lands  or  not,  and  also  including  any  lien  or  incumbrance  upon 
said  property,  of  the  amount  of  value  of  not  less  than  two 
hundred  and  fifty  dollars.  But  this  section  does  not  apply  to  a 
claim  for  dower. 

2  n.  S.  312,  §  1  (2  Edm.  321),  as  am'd  by  Co,  Proc.,  i  449;  L.  1848.  ch. 
r,rt:  I..  iSfti.  ch.  110:  L.  IKHn,  oh.  511;  L.  1800,  ph.  173;  L.  1864.  ch.  519; 
U  1801,  cti.  210;  L.  1904.  ch.  526;  L.  1910,  cb.  203.     In  effect  May  2,  1910. 

S   1«30.    [Am'd,  1801,  1004,  1010.]      Complaint. 

The  complaint  in  snch  an  action  must  sot  forth  facts  showing: 

1.  The  plaintiff's  rijjfht  to  the  real  properly;  whether  his  estate 
therein  Is  in  fee,  or  for  life,  or  for  a  term  of  years  not  less  than 
ten-  and  whether  he  holds  it  as  heir,  dovisoo  or  purchaser,  with 
the  source  from  or  means  by  which  his  title  immediately  accrued 
t">  him. 

2,  Tliat  the  property,  at  the  commencement  of  the  action  was, 
and.  for  the  one  year  next  precedinsr.  has  been  in  his  possession, 
or  in  the  pos.«ession  of  himself  and  those  from  whom  he  derives 
his  title,  eith€?r  as  sole  tenant,  or  as  joint  tenant,  or  as  tenant  in 
<"ommon  with  others. 
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3.  That  the  defendant  unjustly  claims,  or  that  it  appears  from 
the  public  records  or  from  the  allegations  of  the  complaint,  that 
the  defendant  might  uujustlj'  claim  an  estate  or  interest  or 
easement  therein,  or  a  lion  or  incumbrance  thereupon  of  the 
character  specified  in  the  last  section. 

The  complaint  must  describe  the  property  as  prescribed  in  sec- 
tion fifteen  hundred  and  eleven  of  this  act  and  may  contain  an 
allegation  that  no  personal  claim  is  made  against  any  defendant 
other  than  a  defendant  who  shall  assert  a  claim  adverse  to  the 
claim  of  the  plaintiff  set  forth  in  the  complaint.  The  demand 
for  judgment  may  be  to  the  efifcct  that  the  defendant  and  every 
person  claiming  under  him  to  be  barred  from  all  claim  to  an 
estate  in  the  property  described  in  the  complaint,  or  from  all 
claim  to  an  interest  or  easement  therein,  or  a  lien  or  incum- 
brance thereupon,  of  the  character  specified  in  the  last  section, 
or  it  may  combine  two  or  more  of  said  demands  with  other 
demand  for  appropriate  relief. 

Id..  I  2,  am'd.  See  Co.  Proo..  f  449:  L.  1891.  ch.  210;  L.  1904.  ch.  526; 
L.   1910,  ch.  203.     In  eflfect  May  2,   1910. 

1  1040.  Proceedlngr*  Tvhen  defendant  denies  plalntUPs 
title. 

If  the  defendant,  in  his  answer,  puts  in  issue  the  matters 
specified  in  subdivision  second  of  the  last  section,  and  succeeils 
upon  that  defence,  final  judgment  must  be  rendered  in  his  favor, 
dismissing  the  complaint,  and  awarding  to  him  costs  against  the 
plaintiff. 

2  R.  S.  812,  %  7,  am'd  by  L.  1856.  ch.  611. 

I  1641.   [Am'd,  1891.1     Id.|  when  he  pleads  title. 

The  defendant  may,  in  his  answer,  either  with  or  without  the 
defense  specified  in  the  last  section,  set  forth  facts,  showing  that 
he  has  an  estate  in  the  property  or  any  part  thereof,  adverse  to 
the  plaintiff,  in  fee,  or  for  life,  or  for  a  term  of  years  not  less 
than  ten,*  in  possession,  reversion,  or  remainder,  as  in  a  complaint 
for  the  same  cause  of  action;  or  the  defendant  may  set  forth 
facts  showing  that  he  has  an  interest  or  an  easement  in,  or  a 
lien  or  incumbrance  upon,  said  property:  and  thereupon  he  may 
demand  that  the  complaint  be  dismissed,  or  any  judgment  to 
which  he  would  be  entitled  in  an  action  brought  by  him  to  re- 
cover that  estate  in  said  property,  or  to  enforce  in  any  manner 
the  interest  or  easement  therein,  or  the  lien  or  incumbrance 
thereupon  which  he  asserts;  or  he  may  combine  any  two  or 
more  of  said  demands. 

L.  1891,  ch.  210. 
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i  1U42.  [Am'd,  1891.]  ProceedlrKs  the  same  as  In  eject- 
ment. 

Where  an  issue  of  fact  is  joined  in.  an  action  brought  as  pre- 
scribed in  this  article,  unless  the  defendant  merely  demands  that 
the  complaint  be  dismissed,  if  the  defendant  claims  an  estate  in 
said  property,  the  subsequent  proceedings,  including  the  trial, 
judgment  and  execution,  are  the  same  as  if  it  was  an  action  of 
ejectment,  excei)t  as  otherwise  expressly  prescribed  in  this  title; 
if  the  defendant  claims  an  interest  or  easement  in,  or  a  lien  or 
incumbrance  upon,  saiv*  property,  the  subsequent  proceedings  are 
the  same  as  if  it  was  an  action  brought  by  the  defendant  to 
establish  or  enforce  the  said  interest,  easement,  lien  or  incum- 
brance, and  the  court  may  award  any  appropriate  relief  except 
as  otherwise  expressly  prescribed  in  this  title. 
L.  1891,  ch.  210. 

I  1<M3.  Proceedings  frhen  defendant  claims  In  reversion 
or  remainder. 

Where  the  defendant  claims  the  property  in  question,  or  any 
part  thereof,  by  virtue  of  an  estate  in  remainder  or  reversion, 
he  need  not  establlnb  a  right  to  the  immediate  possession  thereof; 
but  where  the  verdict,  report,  or  decision  finds  that  he  has  such 
an  estate,  it  must  specify  the  time  when,  or  the  contingency 
upon  which,  he  will  be  entitled  to  possession;  and  final  judgment 
to  that  effect  must  be  rendered  accordingly,  without  damages. 
In  such  a  case,  an  execution  for  the  delivery  of  the  possession 
of  the  property  may  be  issued  upon  the  judgment;  but  only  by 
the  special  order  of  the  court,  made  upon  an  application  by  the 
defendant,  or  a  person  claiming  under  him,  and  satisfactory 
proof  that  the  time  has  arrived  when,  or  the  contingency  has 
happened  upon  which,  the  applicant  is  entitled  to  possession  by 
the  terms  of  the  judgment. 
2  R.  S.  314,  315.  SS  13  and  le  (2  Edm.  323),  am'd  by  L.  1855,  ch.  611. 

I  1644.  Judgment    aTFardlnflT    defendant    poflsesfllon»    etc. 

Where  a  final  judgment,  in  favor  of  the  defendant,  determines 
that  he  is  entitled  to  the  immediate  possession  of  the  property, 
it  must  award  him  possession  accordingly.  The  final  judgment 
must  also  award  to  him  his  damages  for  the  withholding  of  his 
property,  as  in  an  action  of  ejectment. 
B  B.  8.  814,  315,  |  15,  am'd  as  on  page  488. 

I  ie46.  [Am'd,  18B1,  1910.1     Jndffment  for  plalntlil. 

Final  judgment  for  the  plaintiff  must  bo  to  the  effect  that  the 
defendant,  and  every  person  claiming  under  him,  by  title  accru- 
in;?  after  the  filing  of  the  judgment-roll,  or  of  the  notice  of  the 
pendency  of  the  action,  as  prescribed  in  article  ninth  of  this  title, 
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bo  forever  barred  from  all  claim  to  any  estate  of  inheritiince,  oi 
for  life,  or  for  a  term  of  years  not  less  than  ten,  in  the  property; 
or  such  ju(ls»"cnt  must  be  that  the  defendant  and  every  person 
claiming  under  him,  as  above  stated,  be  forever  barred  from  all 
claim  to  any  interest  or  easement  in,  or  lien  or  incumbrance  upon, 
the  said  property,  of  any  kind  or  nature  whatsoever,  or  of  any 
particular  interest,  easement,  lien  or  incun^brance  specified  in 
said  judgment;  and  the  court  may  direct  any  instrument  pur- 
porting to  create  any  such  interest,  easement,  lien  or  incum- 
brance to  be  delivered  up  or  to  be  canceled  of  record;  or  two  or 
more  of  said  forms  of  judgment  may  be  awarded  in  the  samo 
action.  If  such  a  judgment  is  taken  upon  the  defendant's  default 
in  appearing  or  pleading,  it  shall  not  award  costs  to  either  party, 
unless  it  be  taken  upon  a  default  in  answering,  after  the  decision 
of  a  demurrer  to  the  complaint.  A  defendant  against  whom  no 
personal  claim  is  made  in  the  complaint  shall  not  be  entitled  to 
costs  unless  awarded  by  the  court  when  such  defendant  asserts 
in  his  answer  and  establishes  a  claim  in  said  lands  adverse  to 
the  claim  of  the  plaintiff  in  said  action. 
L.  1891,  ch.  210;  L.   1910,  ch.  203.     In  effect  May  2,  IdlO. 

S   164G.   tAm*a,  1891.1      Effect  of  JnaflTmeiit. 

A  final  judgment  in  favor  of  either  party,  in  an  action  brought 
as  prescribed  in  this  article,  is  conclusiTe  against  the  other  party, 
as  to  the  title  established  in  the  action;  and  also  against  every 
person  claiming  from,  through,  or  under  that  party,  by  title  accru- 
ing after  the  filing  of  the  Judgment-roll,  or  of  the  notice  of  the 
pendency  of  the  action,  as  prescribed  in  article  ninth  of  this  title. 
A  new  trial  of  said  action  after  judgment  shall  not  be  granted 
as  a  matter  of  right,  but  the  court  may,  in  its  discretion  in  the 
interest  of  justice,  grant  a  new  trial  upon  an  application  made 
by  any  party  within  one  year  after  .said  judgment.  But  where 
a  defendant  is  an  infant,  an  idiot,  a  lunatic,  an  habitual  drunk- 
ard, or  imprisoned  on  a  criminal  charge  or  in  execution  upon 
conviction  of  a  criminal  offence  for  a  term  less  than  life,  the  said 
defendant  shall  have  the  right,  within  one  year  after  his  dis- 
ability is  terminated,  to  apply  for  and  obtain  a  new  trial  of  said 
action,  and  the  representatives  of  snch  a  defendant  shall  have 
the  same  right  within  one  year  after  the  death  of  said  defendant, 
if  such  death  occurs  while  the  disability  continues.  Upon  any 
new  trial  of  an  action,  brought  as  pr^s<Tibed  In  this  article,  tbe 
record  of  the  evidence  given  upon  the  previous  trial,  may  be 
ai^nin  offered  to  the  court  by  either  party,  and  may  be  received 
in  evidence,  in  case  the  same  evidence  cannot  be  again  procured. 
Tbe  courts  may  make  snob  rnles  and  orders  at  to  preservinip  the 
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record  of  tho  orirlencc  pivon  in  such  actions  and  pprpefnating 
the  proofs  jTrwIueed  therein,  either  with  or  without  the  awarding 
of  any  other  relief  to  the  party  whose  proofs  are  so  i>erpetiiated, 
as  shall  be  neceKsary  or  proper,  and  may  embrace  such  directions 
in  the  iudfrment. 

L.  I.<i91,  cb.  210. 

{   1G47.  [Am'fl,  18S>1.1    Action  to  determtne  wiao^'n  dower. 

A  person  claiminK,  as  owner,  an  estate  in  fee,  for  life,  or  for 
rears,  in  real  property,  may  maintain  an  action  against  a  woman, 
who  claims  to  have  a  right  of  dower  in  the  whole  or  a  part  of 
the  property,  to  compel  the  determination  of  her  claim.  But 
such  an  action  cannot  be  commenced  until  after  the  expiration 
of  four  months  after  the  death  of  defendant's  husband.  If  the 
defendant  is  under  any  of  the  disabilities  specified  in  the  last 
section,  the  provisions  of  that  section  relating  to  new  trials  and 
to  perpetuating  proofs,  shall  apply  to  her  case. 

U  1801.  ch.  210. 

I   1B48.  Pi*oceedlnsfl»  If  plaintiff  admltM  defendant's  claim. 

In  an  action  brought  as  specified  in  the  last  section,  if  the 
complaint  admits  the  defendant's  right  of  dower  in  the  property 
described  therein,  or  any  part  thereof,  it  must  demand  judgment 
that  her  dowpr  be  admeasured.  In  that  case,  if  the  defendant 
does  not,  by  her  answer,  set  forth  facts  showing  that  she  is 
entitled  to  a  greater  right  of  dower,  or  another  estate  or  interest 
in  the  property,  than  is  so  admitted,  and  demand  judgment  there- 
for, as  if  she  was  the  plaintiff  in  an  action  for  dower,  the  court 
must  render  an  interlocutory  judgment,  directing  her  dower  to 
be  admeasured,  with  or  without  damages  for  its  detention,  as 
in  an  action  for  dower.  The  subsequent  proceedings  are  the 
same,  as  if  the  defendant  had,  as  plaintiff,  recovered  an  inter- 
locutory judgment  in  an  action  for  dower. 

S  1649.  Id. I  Trlien  defendnnt'ii  claim  l«  denied. 

Where  the  plaintiff  insists,  in  his  complaint,  that  the  defendant 
has  not  a  right  of  dower  in  the  property,  he  must  demand  judg- 
ment that  she  be  forever  barred  from  such  a  claim.  In  that  case, 
or  where  the  plaintiff  admits  a  right  of  dower  in  the  defendant, 
and  the  defendant  in  her  answer  demands  judgment  for  a  greater 
ri*rht  of  dower,  or  another  estate  or  interest  in  the  property, 
than  is  so  admitted,  the  provisions  of  this  article,  relating  to  an 
action  to  compel  the  determination  of  an  adverse  claim  in  fee, 
or  for  life,  or  for  a  term  of  years  not  less  than  ten,  apply  to  all 
proceedings  subsequent  to  the  answer. 
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S  1660.  [Ani'd,  1881.]    This  article  applies  to  corporattona, 

Au  action  may  be  maintained,  as  prescribed  in  this  article,  by 
or  against  a  corporation,  or  by  or  against  an  unincorporated  asso- 
ciation, as  if  it  was  a  natural  person,  or  such  an  action  may  be 
maintained  by  or  against  the  receiver  or  other  successor  of  any 
such  corporation  or  association. 
L.  1891,  ch.  210. 
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ARTICUS  SIXTH. 

Action  for  waste, 

««e.  1661.  W1u>  liable  to  action  for  waate. 

1602.  Action  by  heir,  deTiaee.  or  grantor  of  rerenliMi. 
less.  Id.;  by  ward  againat  guardian. 

16&4.  Id.;  by  grantee  of  real  property,  aold  under  execution. 
1686.  Judgment  in  action  againat  tenant  of  particular  eatate. 

1666.  Actton  againat  Joint  tenant  or  tenant  in  common. 

1667.  Id.;  interlocutory  Judgment  for  partition. 

1668.  Id.;  damages  to  be  deducted  from  defendant'a  ahare. 

1669.  View;  wben  not  neceaaazy;  wben  and  bovr  mado. 

f  1651.  Iiri&o  liable  to  action  for  Traste. 

An  action  for  waste  lies  against  a  tenant  by  the  curtesy,  in 
dower,  for  life,  or  for  years,  or  the  assignee  of  such  a  tenant, 
who,  during  his  estate  or  term,  commits  waste  upon  the  real 
property  held  by  him,  without  a  special  and  lawful  written  license 
so  to  do;  or  against  such  a  tenant,  who  lets  or  grants  his  estate, 
and  still  retaining  possession  thereof,  commits  waste  without  a 
like  license. 

2  B.  a  834,  li  1  and  2  <2  Bdm.  344). 

I  1652.  Action  by  belr,  devisee,  or  srrantor  of  revemlon. 

An  heir  or  devisee  may  maintain  an  action  for  waste,  com- 
mitted in  the  time  of  his  ancestor  or  testator,  as  well  as  in  his 
own  time.  The  grantor  of  a  reversion  may  maintain  an  action 
for  waste,  committed  before  he  aliened  the  same. 

Id.,  f  4,  am'd. 

f  1698.  Id.}  by  'ward  against  ipnardlan. 

Such  an  action  may  also  be  maintained  against  a  guardian  by 
tkia  ward,  either  before  or  after  the  termination  of  the  guardian- 
ship, for  waste,  committed  upon  the  real  property  of  the  ward, 
daring  the  guardianship. 

Id.,  part  of  (  1. 

I  1664.  Id.|  by  vrantee  of  real  property  sold  under  eze- 
eutlan. 

Where  real  property  is  sold  by  virtue  of  an  execution,  the  per- 
son, to  whom  a  conveyance  is  executed  pursuant  to  the  sale, 
may  maintain  an  action  for  waste,  committed  thereon  after  the 
sale,  against  the  person,  who  was  then  'in  possession  of  the 
property. 

Id.,  f  20. 

I  16S6.  Judgment  In  action  against  tenant  of  partlonlar 
•state. 

If  the  plaintiff  recovers  in  an  action  for  waste,  other  than  an 
action  brought  as  prescribed  in  the  next  section,  the  final  judg- 
ment must  award  to  him  treble  damages.  Where  the  action  is 
brought  by  the  person  next  entitled  to  the  reversion,  and  it 
appears,  in  like  manner,  that  the  injury  to  the  estate  in  reversion 
is  equal  to  the  value  of  the  tenant's  estate  or  unexpired  term,  or 
that  it  was  done  roaliciniiRly.  the  finnl  interment  must  also  award 
to  the  plaintiff  the  forfeiture  of  the  defendant's  estate,  and  the 
possession  of  the  place  wasted. 
Id.,  f  10.  as  modified  by  Co.  Proc..  S  452.    See,  alao,  H  1020  and  1180,  anta, 
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S  lOCO.  Action  aeralnst  |<vlitt  tenant  or  tenant  fn  eon&n&on* 

An  action  for  wublo  may  also  be  maintained,  by  a  joint  tenant 
or  tenant  in  common,  n^rnlast  liis  co-tenant,  who  commits  waste 
upon  the  rt^ai  properly  lield  in  joint  tenancy  or  in  common.  If 
the  plaintiff  reconrers  therein,  he  is  entitled,  at  his  election,  either 
to  a  finul  judgnieut  for  treble  damages,  as  specified  in  the  last 
section,  or  to  have  partition  of  the  property,  as  prescribed  in  the 
next  two  sections. 

2  B.  S.  334.  SS  3  aiiU  11.  consollduted. 

I  1067.  Id.  I  tntcTlocntorr  Indmnent  for  partition. 

Where  the  plaintiff  elects  to  have  partition,  as  prescribed  in  the 
last  section,  if  the  pleudirigs,  verdict,  report,  or  decision,  do  not 
determine  the  rights  and  interests  of  the  several  parties  in  the 
property  so  held  in  joint  tenancy  or  in  common,  the  court  must 
ascertain  them,  by  a  reference  or  otherwise.  If  it  appears  that 
there  are  ^jersor.s,  not  ^)arlics  to  the  action,  who  must  have  been 
made  parties  to  an  action  for  the  partition  of  the  property,  they 
must  be  brought  iu  by  supiilemeutal  summons,  and,  if  necessary, 
supplemental  ploadiugs  must  be  made.  When  the  rights  and 
interests  of  all  the  parties  are  ascertained,  an  interlocutory  judg- 
ment for  the  partition  or  sole  of  the  property  must  be  rendered, 
and  the  subsequent  proceedings  thereon  must  be  the  same,  as  In 
an  action  for  the  partition  of  the  property,  except  as  otherwise 
prescribcfl  in  the  next  section. 

Id.,  H  12,  13  and  14,  and  part  of  8  17,  consolldnted  and  am*d. 

I  1068.  Id.)  damnirea  to  be  deducted  front  defendant's 
•hare. 

The  plaintiff  may  elect  to  take  final  ludgment  for  the  single 
damages  awarded  to  him,  or  that,  in  makiug  the  partition,  or  in 
dividing  the  proceeds  of  a  sale,  so  much  of  the  share  of  the  de- 
fendant in  the  real  property,  or  the  proceeds  thereof,  as  will  be 
sufficient  to  compensate  the  plaintiff  for  his  single  damages,  and 
the  costs  of  the  action,  other  than  the  expenses  of  making  the 
partition  or  sale,  be  In  id  off  or  paid,  as  the  case  may  bo,  to  the 
plaintiff.  The  residue  of  the  property  or  proceetls,  not  laid  off  or 
distributed  to  the  plaintiff  or  the  defendant,  must  be  laid  off  or 
paid  to  the  persons  entitled  thereto,  according  to  their  respective 
rights  and  interests. 

Id.,  IS  16,  lA.  and  lant  cIauwo  of  §  17,  am'd. 

I  1660.  VIcw)  Trhcn  not  neoeiinary)  Trhen  and  hotr  atade. 

In  an  action  for  waste,  it  is  not  necessary,  either  upon  the 
execution  of  a  writ  of  inquiry,  or  upon  the  trial  of  an  issue  of 
fart,  that  tho  .li'ry.  the  judge,  or  the  referee,  should  view  the  prop- 
erty. Where  the  trial  is  by  a  referee,  or  by  the  court  without  a 
Jury,  the  referee  or  the  judge  may,  in  his  discretion,  view  the 

Kroperty.  and  direct  the  attorneys  for  the  parties  to  attend  accord- 
igly.    In  any  oher  case,  the  court  may,  in  its  discretion,  by  oraeTi 
direct  a  view  by  the  jury. 
Sabstituted  for  Id.,  part  of  if  8  and  10. 
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AHTICLB  SfiVENTH. 

Action  for  anuisanoe. 

See.  1660.  Wben   acti«a   may   be   brought. 

1661.  D«fendftiits  tber«ln. 

1662.  Final  judgment. 

1663.  Application  of  this  article. 

1  1660.  'Wben  nctloit  may  b«  brovgrlit. 

An  action  for  a  nuisance  may  be  maintained  in  any  case,  where 
Buch  an  action  miffht  have  been  maintained  under  the  laws  in 
force,  immediately  before  this  act  takes  effect. 

2  R.  S.  332,  S  1  (2  Edm.  343).  and  Co.  Proc.,  t  464. 

%   1661.  Defendants  tbereln. 

A  person  by  whom  the  nuisance  has  been  erected,  and  a  person 
to  wnom  the  real  property  has  been  transferred,  may  be  joined  a« 
defendants  in  such  an  action. 

w..  i  2. 

$  1603.  Final  Jud^meni. 

A  final  judgment  in  faTor  of  the  plaintiff,   may  award  him 
damages,  or  direct  the  removal  of  the  nuisance,  or  both. 
Id.,  S  7,  am*d  by  Co.  Proc.,  %  454. 

I   1G63.  Application  of  tbU  article. 

Thia  article  does  not  affect  an  action,  wherein  the  complaint 
demands  judgueut  for  a  sum  of  money  only. 

44>5 
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article:  bighth. 

Other  cuitions  relating  to  real  property. 

Boo;  1664.  Certain  persons  holding  over  deemed  tretpauers.    Action  afalnsfe 
them. 
1666.  Reversioner,  etc.,  may  maintain  action. 

1666.  Joint  tenant,   etc.,  may  maintain  action  against  bis  co-tenant* 

1667.  Action  for  catting,    etc.,    trees. 

1668.  Id.;  when  treble  damages  may  be  recovered. 
16G9.  Treble  damages  for  forcible  entry  or  detainer. 

{  1004.  Certain  persons  holdlngr  over  deemed  trespassers* 
▲otlon  nvaiust  them. 

A  person  in  possession  of  real  property,  as  ipaardian  or  trustee 
for  an  infant,  or  having  an  estate  determinable  upon  one  or  more 
lives,  who  holds  over  and  continues  in  possession,  after  the  de- 
termination of  his  trust  or  particular  estate,  without  the  express 
consent  of  the  person  then  immediately  entitled,  is  a  trespasser. 
An  action  may  be  maintained  against  him,  or  his  executor  or 
administrator,  by  the  person  so  entitled,  or  his  executor  or  admin- 
istrator, to  recover  the  full  value  of  the  profits,  received  daring 
the  wrongful  occupation. 

1  B.   8.  749.  S  7  (1  Edm.  700). 

S  ie06.  Reversioner,  etc.,  may  niaintaln  action. 

A  person,  seized  of  an  estate  in  remainder  or  reversion,  may 
maintain  an  action  founded  upon  an  injury  done  to  the  inherit* 
ance,  notwithstanding  any  intervening  estate  for  life  or  for  years. 

Id.,  I  8. 

1  leee.  Joint  tenant,  ete«,  may  maintain  action  asminst 
his  co-tenant. 

A  joint  tenant  or  a  tenant  in  common  of  real  property,  or  his 
executor  or  administrator,  may  maintain  an  action  to  recover  his 
Just  proportion  against  his  co-tenant,  who  has  received  more  than 
bis  own  just  proportion,  or  against  his  executor  or  administrator. 

Sabstltnted   for  id.,   S  0. 

(  1067.  Action  for  cnttinv,  etc.,  trees. 

If  any  person  cuts  down  or  carries  off  any  wood,  underwood, 
tree,  or  timber,  or  girdles  or  otherwise  despoils  a  tree  on  the  land 
of  another,  without  the  owner's  leave;  or  on  the  common,  or 
other  land,  of  a  city,  village,  or  town,  without  having  right  or 
privilege  in  those  lands,  or  license  from  the  proper  officer;  an 
action  may  be  maintained  against  him,  by  the  owner,  or  the  city, 
village,  or  town,  as  the  case  may  be. 

2  R.  S.  838,  i  1  (2  Edm.  840).  am'd. 

(  1068.  Id.  I  vrlien  treble  damages  may  be  recoTered. 

In  an  action  brought  as  prescribed  in  the  last  section,  the 
plaintiff  may  state  in  his  complaint  the  amount  of  his  damages, 
and  demand  judgment  for  treble  the  sum,  so  stated.  Thereupon, 
if  the  inquisition,  or,  where  issues  of  fact  are  tried,  the  verdict, 
report  or  decision,  awards  him  any  damages,  he  is  entitled  to 
judgment  for  treble  the  sum  so  awarded,  except  that  in  either  of 
the  following  cases,  judgment  must  be  rendered  for  single 
damages  only. 
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1.  Where  the  verdict,  report,  or  decision  finds  affirmatiyely  that 
the  injury,  for  which  the  action  was  brought,  was  casual  and 
involuntary;  or  that  the  defendant,  when  he  committed  the  injury, 
had  probable  cause  to  believe  that  the  land  was  his  own. 

2.  Where  the  defendant  has  pleaded,  and  the  verdict,  report,  or 
decision  finds  affirmatively,  that  the  injury,  for  which  tbe  action 
was  brought,  was  committed  by  taking  timber,  for  the  pur- 
pose of  making  or  repairing  a  public  road,  or  a  public  bridge,  or 
by  taking  any  wood,  underwood,  or  tree,  for  a  like  purpose,  by 
authority  of  a  commissioner  or  overseer  of  highways. 

2  B.  S.  838,  U  2  and  3,  and  part  of  i  1. 

I  1669.  Treble  damaipes  for  forcible  entry  or  detainer. 

If  a  person  is  disseized,  ejected,  or  put  out  of  real  property,  in 
a  forcible  manner;  or  after  he  has  been  put  out,  is  held  and  kept 
out,  by  force,  or  by  putting  him  in  fear  of  personal  violence,  he  is 
entitled  to  recover  treble  damages,  in  an  action  therefor  against 
the  wrong-doer.  y 

Id..  I  4.  un'd.    flee  |  1184,  ant*. 
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▲itTICI^B  NIHTH. 

Provisions  applioahle  to  two  or  more  of  the  actions  specified  In  this 

title, 

%&c    1670.  Notice  of  pendoncy  of  action  by  plaintiff. 

1671.  Effect  of  notice. 

1672.  Notice  to  he  recorded  and  Indexed. 

167.*?.  r^otioe  of  pendency  of  action  by  defendant, 

1674.  When  and  bow  notice  may  be  rancoUed.  _,         *         , 

1675.  When    and  how   court    may   compiil  delivery  of   poascsslon  of  real 

property  to  purchaser. 

1676.  Upon  sale  of  real  property.  olHc«  t©  pay  ta«e»,  etc.  .... 

1677.  Judgment  to  be  entered  In  county  where  real  property  la  allaatod. 
MRS.  Bale;    notice  of;   bow  condneted. 

167».  Purehaaea  by  certain  officers  prohibited.    Penalty.  .  ^    ,^ 

1686.  Reversioner,  etc.,  may  bring  action  after  tenant*B  defaulU 

1681.  Defendant,  liow  prevented  from  committing  waate,  ate* 

1682.  When  order  for  survey  may  be  made. 
IGH3.  OoQteota  and  aervice  oif  o^der. 

1684.  Authority  of  party  under  order. 

1685.  Liability  of  pui'chaser,  pending  an  action. 

1686.  Infant  may  maintain,  etc..  real  action  lu  his  Mm  name.. 

1687.  Joinder  of  real  actions  wltli  others.  .     «       Ji 

1688.  When  Bi)eclal  proceeding  to  recover  real  property  not  aUoweO. 

I  1G70.  [Am'd,  1904.]  Notice  of  pendency  of  action  bx 
plaintiff. 

In  an  action  brought  to  recover  a  judgment  affecting  the  title 
to,  or  the  possession,  use,  or  enjoyment  of,  real  property,  if  the 
complaint  is  verified  the  plaintiff  may,  when  he  files  his  com- 
plaint, or  at  any  time  afterwards  before  final  judgment,  file,  in 
the  clerk's  office  of  each  county  where  the  property  is  situated, 
a  notice  of  the  pendency  of  the  action,  stating  the  names  of  the 
parties,  and  the  object  of  the  action,  and  containing  a  brief  de- 
scription of  the  property,  fn  that  county,  affected  thereby.  Such, 
a  notice  may  be  filed  with  the  complaint,  before  the  service  of 
the  summons;  but,  in  that  case,  personal  service  of  the  summons 
must  be  made  upon  a  defendant,  within  sixty  days  after  the 
filinpr.  or  else,  before  the  expiration  of  the  same  time,  publicatitm 
of  the  summons  must  be  conimeuced,  or  service  thereof  must  be 
made  without  the  state,  pursuant  to  an  order  obtained  therefor, 
as  prescribed  in  chapter  fafth  of  this  act. 

See  Co.  Proc,  9  132;  see,  |  1631,  also,  S  1873,  post;  L.  1904,  ch.  51R.  lu 
effect  Sept.   1,  10O4. 

S    1G71.    [Am'd,  1»05.]     l^fTect  o£   notice. 

Whore  a  notice  of  the  pendency  of  an  action  may  be  uled,  as 
proscribed  in  the  last  section,  the  pei  dency  of  the  action  is  con- 
structive notice,  from  the  time  of  so  tiling  the  notice  only,  to 
a  purchaser  or  incumbrancer  of  the  proiioity  afiocted  thereby, 
from  or  against  a  defendant,  with  respect  to  whom  the  notice  is 
directed  to  be  indexed,  as  prescribed  in  the  next  section.  A  per- 
son, whose  convevance  or  ineuinbrauco  is  subsequently  executtMl, 
or  subsequentlv  recorded,  is  bound  by  all  proceedmgs  taken  in  the 
action,  after  tlie  filing  of  the  notice,  to  the  same  extent  as  if  he 
was  a  party  to  the  action.  In  any  action,  other  than  an  action  to 
foreclose  a  mortgage  or  for  the  partitit)n  of  real  property  or  for 
dower,  in  which  a  ni)ti<'0  of  the  pendency  thereof  has  been  tiled, 
and  in  whirh  it  shall  appear  to  the  court  upon  t)  motion  made  as 
hereinafter  provided,  that  adequate  relief  can  bo  secured  to  the 
plaintiff  bv  a  deposit  of  money,  or  in  the  discretion  of  the  court 
by  the  giving  of  an  undertaking,  as  hereinafter  provided,  wiiere 
the  cancellation  of  such  notice  is  uot  otherwise  expressly  provided 
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for  or  regulated,  any  defendant  or  any  other-  persoi^  luiving  an 
ioterefit  in  the  property  affected  by  the  action^  may  apply  for  the 
caaceHation  of  snch  notice.  Such  applkatioii  shall  be  by  motion 
made  in  the  action  upon  notice,  to  be  directed  and  approved  by 
tfae  court,  to  all  the  parties  to  the  action  and  to  such  other  per- 
sons as  the  court  may  direct.  If  the  coart  on  the  hearing  of  the 
motion  shall  decide  that  adequate  relief  can  be  secured  to  the 
plamtiff  and  that  the  ease  is  one  iu  which  the  judj^ment  sought 
to  be  enforced  against  the  real  property  mentioned  m  said  notice 
of  pendency  of  action  may  be  secured  by  the  deposit  of  the  amount 
claimed  or  by  the  giving  of  an  undertaking,  the  court  may  make 
an  order  directing  that  the  applicant  make  a  d4?po»it  in  court  of 
a  sum  of  money,  or  in  the  discretion  of  the  court,  give  an  under- 
taking with  at  least  two  suflioient  sureties  for  the  payment  of 
any  amount  which  the  party  filing  such  notice  of  pendency  of 
action,  or  any  other  party  to  the  action  claiming  an  interest  or 
lien  uiK)n  such  real  proi)crty  may  recover  in  the  action,  and  will 
pay  the  judgment  sought  to  be  enforced  against  said  real  property, 
in  the  event  that  a  final  judgment  shall  be  recovered  therein  and 
conditioned  for  the  performance  of  suih  other  terms  as  the  court 
may  direct,  and  that  thereupon,  and  upon  such  other  terms,  if 
any,  as  the  court  shall  deem  equitable,  an  order  be  made  can- 
celling such  notice  of  record.  The  sum  required  to  be  paid  into 
court  or  the  amount  of  the  undertaking,  shall  be  at  least  the 
amount  claimed  by  the  plaintiff  or  the  value  of  the  property 
affected  by  the  action  or  the  interest  of  the  party  filing  such 
notice  therein,  with  interest  and  costs,  and  if  the  court  allow  an 
undertaking  to  be  given,  a  copy  thereof  with  notice  of  filing  of 
the  same,  shall  be  served  upon  the  attorney  for  the  plaintiff  and 
upon  snch  other  parties  as  tne  court  mar  direct  and  notice  of  not 
less  than  two  days  of  the  justification  of  the  Mureties.  Upon  the 
deposit  of  the  sum  required  into  court,-  or  if  an  undertaking  is 
friren.  npon  the  approval  of  such  undertaking  by  the  court  or  a 
judge  thereof  and  the  compliance  with  such  other  terms  as  may 
have  been  imposed,  the  court  may  direct  that  the  notice  of  pen- 
dency of  action  he  cancelled  of  record  by  a  particular  clerk  or  by 
all  the  clerks  with  whom  it  is  filed  and  recorded,  which  cancel 
lation  must  be  made  by  a  note  to  that  effect,  on  the  oiargin  of 
the  record,  referring  to  the>  order.  TTnless  the  order  is  entered 
in  the  same  clerk's  office,  a  certified  copy  thereof  must  be  filed 
therein,  before  the  notice  is  cancelled.  After  a  notice. of  p*^n- 
deney  of  action  has  been  eancelled  aa  herein  provided,  neither 
the  proceedings  in  the  action,  nor  any  judgment  which  may  be 
rendered  therein,  shall  affect  the  real  property  described  in" any 
notice  of  pendency  which  has  been  cancelled  pursuant  to  the 
provisions  of  this  stytion. 

Co.   Proc.,  S  132;  I*  two,  «b.  60.    In  etft»€t  Sept.  1,  irS. 

f   IttTS.  If4»«lce  to  1»e  rec«rde<l  aad  indexed. 

Each  county  clerk,  with  whom  such  a  notice  is  filed,  must  imuke- 
diately  record  it,  in  a  book  kept  in  his  olHco  for  that  puriMMe, 
and  index  it  to  the  name  of  each  defendant,  specified  in  a  dir^c-. 
tioB.  appended  at  the  foot  of  the  notice,  and  subscribed  by  the 
attorney  for  the  plaintiff.  The  expense  of  procuring  a  new  book, 
when  necesaary,  must  be  paid  out  of  the  county  treasury,  aa  other 
county  charges. 

L.   1884.  ch.  53.  S$  1  and  2  (6  Bdm.  231). 

I  1<I73.  Notice  of  pendency  off  action  by  defendant. 

Where  a  defendant  sets  up  in  his  answer  a  connterclaira,  upon 
which  he  demands  an  affirmative  judgment  affecting  the  title  t<v 
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or  the  possession,  use,  or  enjoyment  of,  real  property,  he  may, 
at  the  time  of  filing^  his  answer,  or  at  any  time  afterwards  before 
final  judj?ment,  file  a  like  notice.  The  last  three  sections  apply  to 
such  a  notice.  For  the  purpose  of  such  an  application,  the  de- 
fendant filing  such  a  notice  is  regarded  as  a  plaintiff,  and  the 
plaintiff  is  regarded  as  a  defendant. 

Co.  Proe.,  S  132,  in  part.    See  S  1670,  ante. 

I    1674.    [AmM,    1892.]     IVhen    anc'.    >otT    notice    may    be 
cancelled. 

After  the  action  is  settled,  discontinued,  or  abated,  or  final 
judgment  is  rendered  therein  against  the  party  tiling  the  notice, 
and  the  time  to  appeal  herefrom  has  expired,  or  if  a  plaintiff 
filing  the  notice  unreasonably  neglects  to  proceed  in  the  action, 
the  court  may,  in  its  discretion,  upon  the  application  of  any 
person  aggrieved,  and  upon  such  notice  as  may  be  directed  or 
approved  by  it,  direct  that  a  notice  of  the  pendency  of  an  action, 
filed  as  prescribed  in  the  last  four  sections,  be  cancelled  of  record 
by  a  particular  clerk,  or  by  all  the  clerks,  with  whom  it  is  filed 
ond  recorded.  The  cancellation  must  be  made  by  a  note  to  that 
effect,  on  the  margin  of  the  record,  referring  to  the  order.  Unless 
the  order  is  entc^rcd  in  the  same  clerk's  office,  a  certified  copy 
thereof  must  be  filed  therein,  before  the  notice  is  cancelled.  In  a  * 
judgment  creditor's  action,  the  court  may,  at  any  stage  of  the 
proceeding,  upon  notice  to  the  plaintiff  or  to  the  judgment  creditor 
to  be  affected  thereby,  direct  that  a  notice  of  the  pendency  thereof 
be  cancelled,  upon  payment  into  court  of  the  amount  of  the 
judgment  or  judgments  sought  to  be  enforced  in  such  action, 
together  with  the  accrued  interest  and  such  sum  in  addition 
thereto  as  the  court  may  deem  sufficient  to  cover  interest  likely  lo 
accrue  during  the  pendency  of  the  action  and  costs.  Or,  in  lieu 
thereof,  the  court  may,  in  its  discretion,  order  that  an  under- 
taking be  given  in  a  sum  double  the  amount  of  the  judgment  or 
judgments  sought  to  be  enforced,  with  two  sufficient  sureties  to 
be  approved  by  the  court  or  a  judge  thereof,  conditioned  that  the 
defendant  or  defendants  applying  therefor  will  pay  the  judgment 
or  judgments  sought  to  be  enforced  against  said  property,  with 
interest  and  costs  in  the  event  that  a  final  judgment  shall  be 
entered  in  such  judgment  creditor's  action  in  favor  of  the  judg- 
ment creditor  or  creditors  to  the  effect  that  such  real  estate  was, 
at  the  time  of  the  filing  of  said  notices  of  pendency  of  action, 
equitably  chargeable  therewith.  A  copy  of  said  undertaking,  with 
notice  of  the  filing  of  the  same,  shall  be  served  upon  the  attorney 
for  the  judgment  creditor,  and  notice  of  not  less  than  two  days 
of  the  justification  of  the  sureties.  Upon  the  approval  of  such 
undertaking  by  the  court  or  a  judge  thereof,  the  court  may  direct 
that  the  notice  of  pendency  of  action  be  cancelled  of  record,  in  the 
manner  above  provided.  Where  a  judgment  creditor's  action  is 
brought  by  the  plaintiff  as  well  on  his  own  behalf  as  on  behalf  of 
sneh  other  creditors  as  may  come  in  and  contribute  to  the  expense 
of  such  action,  notice  of  the  application  to  cancel  such  lis  pendena 
shall  be  given,  as  well  to  the  plaintiff  as  to  such  other  judgment 
creditors  as  shall,  before  the  service  of  the  notice  of  motion  or 
order  to  show  cause,  have  served  upon  the  attorney  appearing  for 
the  defendant  in  whose  name  the  title  shall  stand  at  the  time  of 
the  commencement  of  the  action  a  notice  to  the  effect  that  such 
judgment  creditor  elects  to  come  in  and  contribute  to  the  expenses 
of  such  action,  which  notice  shall  a  Wo  descrilie  the  judgment  by 
giving  the  name  of  the  court  in   which  it   was  recovered,  such 
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recovery  and  the  amount  thereof,  and  shall  be  accompanied  by  an 
affidavit  of  the  judgment  creditor  or  his  attorney  to  the  effect  that 
such  judjfment  has  been  duly  docketed,  giving  the  date  and  place 
of  such  docket,  and  that  an  execution  has  been  issued  thereon  to 
the  sheriff  of  the  proper  county  and  has  been  returned  unsatisfied, 
and  the  amount  claimed  to  be  due  thereon.  In  such  case  the  court 
shall  provide  for  like  deposit  or  like  security,  as  the  case  may  be, 
for  the  benefit  of  the  judgment  creditor  giving  such  notice  before 
the  cancellation  of  such  notice  of  pendency  of  action. 

I4.   1802,  ch.  504. 

§  1075.  IVhen  and  liotv  court  may  compel  delivery  of 
posseatalon  of  real  property  to  parchaner. 

Where  a  judgment  in  an  action  specified  in  this  title,  allots  to 
any  persons  a  distinct  parcel  of  real  property,  or  contains  a  direc- 
tion for  the  sale  of  real  property,  or  confirms  such  an  allotment  or 
sale,  it  may  also,  except  in  a  case  where  it  is  expressly  prescribed 
in  this  act  that  the  judgment  may  be  enforced  by  execution, 
direct  the  delivery  of  the  possession  of  the  property  to  the  person 
entitled  thereto.  If  a  party,  or  his  representative  or  successor, 
who  is  bound  by  the  judgment,  withholds  possession  from  the 
person  thus  declared  to  be  entitled  thereto,  the  court,  besides 
punishing  the  disobedience  as  a  contempt,  may,  in  its  discretion, 
by  order,  require  the  sheriff  to  put  that  person  into  possession. 
Such  an  order  must  be  executed,  as  if  it  was  an  execution  for  the 
delivery  of  the  possession  of  the  property. 

2  R.  S.  101,  part  of  S  152   (2  Bdm.  190). 

§  ItfTG.  Upon  sale  of  real  property,  ofllcer  to  pay  taxes, 
etc. 

Where  a  judgment  rendered  in  an  action  for  partition,  for 
dower,  or  to  foreclose  a  mortgage  upon  real  property,  directs  a 
sale  of  the  real  property,  the  officer  making  the  sale  must,  out  of 
the  proceeds,  unless  the  judgment  otherwise  directs,  pay  all  taxes, 
assessments,  and  water  rates,  which  are  liens  upon  the  property 
sold,  and  redeem  the  property  sold  from  any  sales  for  unpaid, 
taxes,  assessments,  or  water  rates,  which  have  not  apparently 
become  absolute.  The  sums,  necessary  to  make  those  jiayments 
and  redemptions,  are  deemed  expenses  of  the  sale,  within  the 
meaning  or  that  expression,  as  used  in  any  provision  of  article 
second,  third  or  fourth  of  this  title.         * 

L.   1870,   ch.   717,    f  2,   modified  and  am'd.    See  Rule  61, 

S  1677.  JndKtment  to  be  entered  In  county  where  real 
property  Is  situated. 

Where  real  property,  sold  by  virtue  of  a  judgment,  rendered  in 
an  action  specified  in  the  last  section,  is  situatrd  in  a  county, 
other  than  that  in  which  the  judgment  is  entered,  the  judgment 
must  be  also  entered  in  the  office  of  the  clerk  of  the  coutfty 
wherein  the  property  is  situated,  before  the  purchaser  can  be 
required  to  pay  the  purchase-money,  or  to  accept  a  deed.  The 
clerk  of  the  latter  county  must  enter  it  in  the  judgment-book 
kept  by  him,  upon  filing  with  him  a  copy  thereof,  certified  by  the 
clerk  with  whom  it  is  entered. 

I  1678.  [Am'd,  1864,  1866,  1868.]  Salef  notice  of;  How 
conducted. 

A  sale  made  in  pursuance  of  any  provision  of  this  title,  must 
be  at  public  auction  to  the  hirrhest  bidder.  Notice  of  such 
sale  must  be  given  bv  the  officer  making  it,  as  prescribed  in 
section  fourteen  hundred  and  thirty-four  of  this  act  for  the  sale 
by  a    sheriff  of   real    property,    by    virtue   of  an   execution,    un- 
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less  the  property  is  situated  wholly  or  partly  in  a  city  in 
which  a  daily,  semi-weekly  or  tri-weekly  newspaper  is  published,, 
and,  in  that  case,  by  publishins:  notice  of  the  sale  in  such 
a  daily,  semi-weekly  or  tri-weekly  paper,  at  least  twice  in  each 
week  for  three  successive  weeks,  or  in  a  weekly  paper  pub- 
lished in  a  city,  once  in  each  of  the  six  weeks,  immediately  pre- 
ceding the  sale,  or  in  the  counties  of  New  York  and  Kings  in  two 
8UCU  daily  papers.  If  the  olhcer  appointed  to  make  such  sale  does 
not  appear  at  the  time  and  place  where  such  sale  has  been  adver- 
tised to  take  place,  then  in  that  case  the  attorney  for  the  plaintiff 
may  postpone  or  adjourn  such  sale,  not  to  exceed  four  weeks, 
durhiK  which  time  such  attorney  may  make  application  to  the 
court  to  have  another  person  appointed  to  make  such  sa>.  Notice 
of  the  postponement  of  the  sale  must  be  pulilished  in  the  paper 
or  papers  wherein  the  notice  of  sale  was  published.  The  terms  of 
the  sale  must  be  made  knoijin  at  the  sale,  and  if  the  property,  or 
any  part  thereof,  is  to  be  sold  subject  to  the  right  of  dower,  charge 
or  lieu,  that  fact  must  be  declared  uit  the  time  of  the  sale.  It 
the  property  consists  of  two  or  more  distinct  buildings,  farms  or 
lots  they  shall  be  sold  separately,  unless  otherwise  ordered  by 
the  court;  and  provided,  further,  that  where  two  or  more  build- 
ings are  situated  on  the  same  city  lot,  they  be  sold  together. 

lu  effect  Sopt.  1,  ISdS;  L.  1808,  ch.  G62;  L.  1800.  eh.  i;i2;  L.  1894,  cb.  263. 
I   1070.  Piir«]fta«eii  by  eertatn  ottceii  prohibited.  PenaltF* 

A  commissioner,  or  other  oflicer,  making  a  sale,  as  prescribed 
in  this  title,  or  a  guardian  of  nn  infant  party  to  the  action,  shall 
not,  nor  shall  any  person,  for  his  lienetit,  directly  or  indirectly, 
purchase,  or  be  interested  in  the  purchase  of,  any  of  the  property 
sold:  except  that  a  guardian  may.  where  he  is  lawfully  authorized 
so  to  do.  purchase  for  the  l)ene(it  or  in  behalf  of  his  ward.  The 
violation  of  this  section  is  a  misdemeanor;  and  a  purchase,  made 
contrary  to  this  section,  is  void. 

$  t6KO.  Revernioner,  etc.,  mny  brltifp  aetlon  after  tenants 
default. 

Where  a  tenant  for  life,  or  for  a  term  of  years,  suffers  judg- 
ment to  be  taken  against  him,  by  conf»ent  or  by  default,  in  an 
action  of  ejectment,  or  an  action  for  dower,  the  heir  or  person 
owning  the  reversion  or  remainder,  may,  after  the  determination 
of  the  particular  <»state,  maintain  an  action  of  ejectment  to 
recover  the  property. 

a  R.  fl.  aaa.  $  2  (2  IMm.  aSO),  am'd.     see  §  1S88.  iKwt. 

fi  1681.  Defendant,  how  prevented  from  commlttlngT 
^vaste,  etc. 

If,  during  the  pendency  of  an  action  specified  in  this  title,  the 
defendant  commits  waste  upon,  or  does  any  other  damage  to, 
th(^ property  in  controversy,  the  court,  or  a  judge  thereof,  may. 
upon  the  application  of  the  plaintiff,  and  due  proof  of  the  facts 
by  affidavit,  grant,  without  notice  or  security,  an  order,  restrain- 
ing him  from  the  commission  of  any  further  waste  upon  or  dam- 
age to  the  property.  Disobedience  to  such  an  order  may  be 
punished  as  a  (^ontempt  of  the  court.  This  section  does  not 
affeet  the.  plaintiff's  right  to  a  permanent  or  temporary  injunc- 
tion in  such  an  action. 

S  R.  f«.  83A.  M  18  anil  19  (3  Rdm.  347>. 

I   KIH2.  When  order  for  nnrvcF  aiar  be  made. 

Tf  the  court,  in  which  an  action  relating  to  real  property  is 
pending,  is  satisfied  that  a   survey  of  any  of  the  property,  in 
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the  poss€issiou  of  either  part?-,  or  of  a  boundary  line  between 
the  parties,  or  between  the  property  of  either  of  them,  and  of 
another  person,  is  necessary  or  expedient,  to  enable  either  party 
to  prepare  a  pleading?,  or  prepare  for  trial,  or  for  any  other 
proeeeding  in  the  action,  it  may,  upon  the  application  of  either 
party,  upon  notice  to  the  party  in  possession,  make  an  order, 
grantinjf  to  the  applicant  leave  to  enter  Upon  that  party's  prop- 
erty, to  make  such  a  survey. 

2  R.   S.  341,  I  13  (2  fidio.  862^^   am'd. 

9  1683.  ContentM  and  Hervlce  of  order. 

An  order,  made  as  prescribed  in  the  last  section,  must  specify, 
by  a  descriptien  as  detinite  as  may  be,  the  property  or  boundary 
line  to  be  surveyed,  and  the  real  pn^perty  of  the  adverse  party, 
upon  which  it  is  necessary  to  enter  for  that  purpose.  A  copy 
thereof  must  be  served  on  the  owner  or  occupant  of  that  property, 
before  entry  thereupon. 

Id..  §  14.  am'd. 

9  1084.  Authority  of  party  nncler  order. 
After  serving  a  copy  of  the  order,  as  prescribed  in  the  last 
section,  the  party  obtaining  it.  his^neoessary  surveyors,  sMTants, 
and  agents,  may  enter,  for  the  {purpose  of  making  the  swvey, 
upon  the  real  property  described  in  the  order,  and  may  there 
make  the  survey;  but  each  person  so  entering  is  responsible  for 
any  unnecessary  injury  done  by  Mm:  and  the  pRTty  procuring 
the  order  is  responsible  for  such  an  iojury,  d<MBe  by  any  person 
so  entering. 

Id.,  S  15,  am'd. 

S  iH&a.  i.lalrtilfr  ^f  ii%r«imii««»  ip^matmm  uti  actios. 

If  the  defendant,  in  an  action  of  ejectment  or  an  ectlcn  for 
dower,  aliens  the  real  pr<4)erty  in  question,  after  the  filing  of 
a  notice,  us  specified  in  section  1670  of  this  act,  and  an  execu- 
tion agninst  him  for  the  plaintiffs  damages  is  retnrned  wholly 
or  partly  unsatisfied,  an  action  may  bo  maintaine<l  by  the  plain- 
tiff against  any  person  who  has  been  in  possession  of  the  prop- 
erty, under  the  defendant's  conveyance,  to  recover  the  unsatisfied 
p<»rti<m  of  the  damages,  for  a  time  not  exceeding  that,  during 
Avhich  he  possessed  the  property. 

Id.,   g   19.     See  S  1C70,  ante. 

S  1G80.  Infant  may  maintain,  etc.,  real  action  in  hi^  ov^n 
name. 

Any  action  specified  in  this  title  may  be  maintained  by  or 
against  an  infant  in  his  own  name;  and  article  fourth  yf  title 
second  of  chapter  fifth  of  this  act  applies  to  sur^  an  action, 
except  as  otherwise  prescribed  in  sections  IfJSr)  and  153C  of  this 
act. 

1  1*6R7.  JTolnd^r  off  «*e«i1  actiowii  trftli  othem. 

Nothing  <"ontarned  in  this  title  is  to  be  construed,  as  to  prevent 
the   plaintiff  from   uniting  in  the  name  cr^mplaint  two  or   more 
causes  of  action,  in  any  case  specified  in  section  484  of  this  act. 
See  i  484,  ante. 

f  108S.  IVhen  npeelal  proceedlnsr  to  recover  real  prop- 
erty B«»t  aJ lowed. 

A  special  proceeding  to  recover  real  property  cannot  be  takei^ 
except  in  a  case  specially  prescribe^l  by  law. 

2  B.   8.  «42,  9  24  (2  Edm.  364). 
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ARTICLB  TBNTH, 

(Added  bj  Ll  1901,  ch.  808.    In  effect  Sept  t,  1901^ 

Evidence  in  actiona  or  proceedings  involving  a  title  to  real  property. 

Sec.  1688a.  Testimony  perpetnated  pnnixant  to  this  article  maj  be  recelred. 
lG88b.  Effect  of  documentaiy  evidence. 
1088c.  Mode  of  introducing  teetlmonj. 

1688d.  Application  to  take  deposition  and  perpetoate  temtiaooj, 
1688e.  Petition,  what  to  contain. 
1688f.  Appointment  of  referee;  notice  to  appear. 
1688g.  Referee  to  take  deposition. 

1688h.  Examination;  deposition  to  be  signed  and  eertiiled. 
1688i.  Depositions  as  erldence. 

I  lB88a,  TestlmonF  perpetuated  pnrsvaat  to  this  artlele 
may  be  reoelired. 

In  any  action  or  proceeding  involying  a  question  as  to  title  to 
real  property  in  the  state  of  New  York,  the  court  shall  upon  the 
oflfer  of  any  party  receive  in  evidence  testimony  perpetuated  pur- 
suant to  the  provisions  of  this  article;  provided  that  the  testimony 
of  a  witness  shall  not  be  admissible  under  the  provisions  hereof, 
until  the  court  is  satisfied  that  such  witness  is  deceased,  or  is 
unable  personally  to  attend  by  reason  of  insanity,  sickness  or  other 
infirmity,  or  is  confined  in  a  prison  or  jail,  or  is  absent  from  the 
state,  and  his  attendance  can  not  with  reasonable  diligence  be 
compelled  by  subpoena  or  his  testimony  taken  by  commission. 

S  1088b.  Effect  of  documentary  evidence. 

No  provision  of  this  article  shall  give  to  any  documentary  evi- 
dence introduced  in  connection  with  such  testimony  any  greater 
or  different  effect  than  may  be  due  to  it  by  reason  of  the  testi* 
mony  relative  thereto  or  its  own  character. 

S  1688c.  Mode  of  Introducing  testimony. 

Such  testimony  may  be  introduced  in  such  action  or  proceeding 
In  any  mode  established  by  the  practice  of  the  courts  for  the 
Introduction  of  testimony  given  upon  a  former  trial  of  an  action 
by  a  witness  who  has  since  died,  and  subject  to  objections  as  to 
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the  competency  of  a  witnee»  or  the  releyancy  or  competency  of  a 
qnestlon  pnt  to  him  or  the  answer  given  by  him,  as  if  the  witness 
were  personally  examined,  and  without  being  noted  npon  the 
deposition. 

I  1088d.  Application  to  taKe  deposition  and  to  perpetu- 
ate testimony* 

Where  a  person  has  l)een,  or  he  and  those  under  whom  he 
claims  have  been,  for  one  year  in  possession  of  real  property  or 
of  an  undivided  interest  therein,  claiming  it  in  fee  or  for  life 
or  for  a  term  of  years,  not  less  than  ten,  he  may  apply  to  the 
supreme  court,  by  petition,  to  take  the  deposition  of  any  person 
or  persons  and  to  perpetuate  such  testimony  to  be  received  in 
evidence  pursuant  to  the  provisions  of  this  article* 

f  1688e.  Petition,  vrbat  to  contain. 

The  person  desiring  to  take  a  deposition  and  to  perpetuate 
testimony  as  prescribed  in  this  article  may  present  to  a  justice  of 
the  supreme  court  a  petition  duly  verified,  setting  forth  as  follows: 

First.  A  description  of  the  real  property  in  relation  to  which 
the  petitioner  desires  testimony  taken  and  perpetuated,  the  estate 
of  the  petitioner  therein,  whether  in  fee  or  for  life,  or  for  a  term 
of  years,  and  whether  he  holds  ^as  heir,  devisee  or  purchaser,  or 
as  trustee  of  an  express  trust. 

Second.  That  the  property  at  the  date  of  the  petition  is  and 
for  one  year  next  preceding  has  been  in  his  possession  or  the 
possession  of  himself  and  those  from  whom  he  derives  title,  either 
as  sole  owner  or  as  joint  tenant  or  as  tenant  In  common. 

Third.  A  general  statement  of  the  facts  as  to  which  testimony 
is  to  be  taken  and  the  circumstances  which  render  it  necessary 
for  the  protection  of  the  petitioner's  rights  that  the  proposed 
testimony  should  be  perpetuated. 

Fourth.  The  names  and  residences  of  the  persons  to  be  ex- 
amined. 

Fifth.  The  names  and  residences  of  persons  having  interests 
which  may  be  adversely  affected  by  the  testimony  sought  to  be 
taken,  so  far  as  such  names  and  residences  are  within  the  knowl- 
edge of  the  petitioner;  or,  where  such  names  and  residences  can- 
not be  ascertained,  a  statement  of  the  class  of  persons  having 
interests  which  may  be  so  adversely  affected. 

Sixth.  Any  other  fact  necessary  to  show  that  the  case  comes 
within  the  provisions  of  this  article. 

I  1688f.  Appointment  of  referee  |  notice  to  appear. 

Upon  the  presentation  of  the  petition,  the  judge  shall  make  an 
«rder  containing  directions  as  to  the  persons  to  whom,  and  the 


^  l«88te-«  REAL  PROPERTY.  «.  U,  1. 1,  a.  Id 

manner  in  which»  notice  ekall  be  ciTea  ef  ^Iie  time  wad  place  at 
whick  suck  appiication  wiU  be  heard;  and  at  the  time  £xed  in 
said  notice  for  that  purpose,  if  it  shall  be  shown  to  the  aatisf  action 
of  the  court  that  the  case  comes  within  the  provisiona  of  this 
article,  the  court  shall  make  an  order  appointing  a  referee  to  take 
such  testimony  and  prescribing  the  manner  in  which  and  the 
persons  to  whom  notice  shall  be  given  of  the  time  and  place  at 
which  the  testimony  will  be  taken  before  said  referee. 

I  lOSBy.  Referee  to  take  dcpoalttoiu 

Before  proceediniir  with  the  testimoBF,  the  refectee  ahall  require 
proof  that  dne  notice  of  the  hearing  has  been  given  ia  -accoftdaaca 
with  the  directions  in  said  order  contained,  aad  thereupon  tlie 
referee  must  proceed  to  takae  the  depositions  of  the  persosii  pro- 
posed to  be  examiued,  as  stated  in  the  petition,  at  the  time  and 
place  mentioned  in  the  notice,  and  may  from  time  to  time  ad- 
journ the  examination  to  another  day  and  another  place  witMn 
the  same  county.  AH  the  prorisions  of  sections  eight  hnadred 
and  fifty-fouT,  eight  hundred  and  fifty-five,  eight  hundred  and 
fifty-six,  eight  hundred  and  fifty-seven  and  eight  fanndred  and 
llf ty-«iglit  of  the  code  of  civil  procedure  apply  to  the  examiaation 
«f  a  person  taken  as  prescribed  in  this  artacie. 

I  108811.  Examination  I  deponltlon  to  be  alaaed  and  cer- 
tlfled. 

The  referee  upon  every  examination  taken  as  prescribed  in  this 
article  must  insert  therein  every  answer  or  declaration  of  the 
person  examined,  which  any  party  to  the  said  proceeding  requires 
to  be  inserted.  If  upon  the  examination  before  the  referee  the 
person  examined  refuses  to  answer  any  questiotn,  the  referee  must 
report  the  fact  to  the  court  or  a  jud|?e  thereof,  who  must  deter- 
mine whether  the  witness  is  bound  to  answer  the  question.  The 
deposition  when  completed  must  be  read  and  subscribed  by  the 
persons  examined,  certified  to  by  the  referee,  and  within  ten  days 
thereafter  must,  together  with  the  petition  and  order  under  whith 
it  was  taken,  and  proof  of  service  of  all  the  notices  required  by 
this  article,  be  filed  in  the  office  of  the  clerk  of  the  county  in 
which  it  was  taken,  nnd  the  said  deposition  or  a  certified  copy 
thereof  must  be  recordwl  in  the  ofllce  of  the  register  (or  clerk 
where  there  is  no  register)  of  the  county  in  w^hich  the  real  estate 
is  situated. 


(  16881.  Depoaltlons  as  evidence. 

Subject  to  the  provisions  of  this  article,  the  depositions  or  a 
certified  copy  thereof  may  be  read  in  evidence  by  any  party  to 
an  action  or  proceeding,  which  shall  involve  the  title  to  such  real 
property,  aa  against  the  person  on  whose  petition  said  depositions 
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were  taken,  each  person  to  whom  notice  of  the  taking  of  such 
depositions  was  given  as  directed   in   the  order  appointing  the 
referee,  and  all  porsona  claimiag  Irom,  through  or  under  them  gr 
any  of  them. 
Lb  1801,  eh.  80e,    IB  tffact  Sept.  X,  X»OU 
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TITLB   XL 
Actions  relating:  to  cnattelf  • 

▲xtlcte  1.  Action    to    recoyer    a    chattel. 

2.  Actiou  to  foreclose  a  lien  npoa  a  chattel, 

ARTICLB   FIRST. 

Action  to  recover  a  ehatteL 

See.  1689.  Joinder  of  action  with   otbera. 
1600.  When  It  cannot  be  maintained. 

1691.  Id.;  after  Jndinnent  against  the  plaintiff. 

1692.  Id.;   by  an  aaaignee. 

1693.  Jurisdiction,  etc.,  when  a  replevin  precedes  summonsk 

1694.  Plaintiff  may  require  sheriff  to  repieTy. 

1696.  Affldarlt  therefor,  before  commencement  of  action. 

1696.  Id.;  after  commencement  of  action. 

1697.  Id.;  where  seyeral  chattels  are  to  be  repleyted. 

1698.  ProTlsion  where  a  part  only  Is  replevied. 

1699.  Plaintiff's  undertaking  for   replevin. 

1700.  How  chattel   to   be   replevied. 

1701.  Id.;  how  talcen  from  a  building,  etc. 

1702.  Replevied  chattel;  how  kept,  etc. 

1708.  When  defendant  may  except  to  sureties;  proceedings  tberenpon, 
1704.  When   defendant  may   reclaim   chattel;   proceedings  therenpoa. 
1T06.  Sureties;  when  and  how  to  justify. 

1706.  When  and  to  whom  sheriff  must  deliver  chattel. 

1707.  Penalty  for  wrong  delivery  by  sheriff. 
1706.  Undertaking;  to  whom  delivered. 

1709.  Claim  of  title  by  third  person;  proceedings  thereupon. 

1710.  Action  against  sheriff  upon  such   claim. 

1711.  Indemnity  to  sheriff  against  such  action. 

1712.  When  agent,  etc.,  mav  make  affidavit  for  leplevlo  or  retuin, 
1718.  Second  and  subseiiuent  replevin;   proceedings  thereupon. 
1714.  Replevin,  where  order  of  arrest  has  been  granted. 

1716.  Return,  etc.,  by  sheriff. 

1716.  Id.;  how  compelled. 

1717.  Replevin  papers  to  be  made  part  of  Judgment-roll,  etc. 

1718.  Action  not  affected  by  failure  to  replevy. 

1719.  When  and  how  plaintiff  may  abandon  his  claim  as  to  part. 

1720.  Title;  how  stated  in  pleading. 

1721.  Taking,  etc.;  how  stated  in  complaint. 

1722.  Damages,   when  chattel  Injured.  etc.»  by  defendant. 
1728.  Answer  of  title  in  third  person. 

1724.  Answer  that  property  was  distrained  doing  damage. 

1725.  Defendant  may  demand  Judgment  for  return. 

1726.  Verdict,  etc.,   what  to  state. 

1727.  Substitute  in  certain  cases  for  finding  as  to  value. 

1728.  Verdict,  etc..  for  part  of  several  chattels;  Judgment  thertapaa. 

1729.  Damages  how  ascertained  on  default. 

1780.  Final  Judgment;  docketing  the  same. 

1781.  Execution:  contents  thereof. 

1782.  Id.;  sheriff's  power  to  take  chattel. 

1788.  Action  on  undertaking:  when  maintainable. 

1784.  ^erlff's  return  evidence  therein. 

1786.  Ajnry,   etc.,   no  defence. 

1786.  Abatement  and  revival  of  action. 

I  1688.  Joinder  off  action  ^rlth  others. 

Nothing  in  this  title  Is  to  be  so  construed,  as  to  prevent  the 
plaintiff  from  uniting?,  in  the  same  complaint,  two  or  more 
causes  of  action,  in  any  case  specified  in  section  484  of  this  act. 

See    i    1687,    ante. 

I  1690.  [Am*d,  1804.]    TVben  it  cnnnot  be  mnlntalned. 

An  action  to  recover  a  chattel  cannot  be  maintained  in  eitlier 
of  the  following  cases: 

4»o  - 


C  14,  t.  2.  a.  1  CHATTELS.  §§  1601-94 

1.  Where  the  chattel  was  taken  by  virtue  of  a  warrant,  against 
the  plaintiff,  for  the  collection  of  a  tax,  assessment  or  fine,  issued 
in  pnrsuanee  of  a  statute  of  the  State  or  of  the  United  States; 
unless  the  taking  was,  or  the  detention  is,  unlawful,  as  specified, 
in  section  sixteen  hundred  and  ninety-five  of  this  act. 

2.  Where  it  was  seized  by  virtue  of  an  execution,  or  a  war- 
rant of  attachment,  against  the  property  of  the  plaintiff,  unless 
it  was  legally  exemj^t  from  such  seizure,  or  is  unlawfully  de- 
tained, as  specified  in  section  sixteen  hundred  and  ninety-five 
of  this  act. 

3.  Where  is*  was  seized  by  virtue  of  an  execution,  or  a  War- 
rant of  attachment,  against  the  property  of  a  person  other  than 
the  plaintiff,  and  at  the  time  of  the  commencement  of  the  kction 
the  plaintiff  had  not  the  right  to  reduce  it  into  his  possession. 

li.  18M,  ch.  a06;  2  R.  8.  622,  §(  4  and  5  (2  R.  S.  640),  am*d. 

f  leoi.  Id.;  after  Jadarment  airainst  the  plaintiff. 

Where  a  chattel  is  replevied,  in  an  action  to  recover  the 
same,  and  a  final  judgment  awarding  the  possession  thereof  to 
the  defendant  is  rendered,  a  subsequent  action  to  recover  the 
same  chattel  cannot  be  maintained  by  the  plaintiff,  for  the 
same  cause  of  action.  But  the  judgment  does  not  affect  his 
right  to  maintain  an  action  to  recover  damages,  for  taking  or 
detaining  the  same  or  any  other  chattel,  unless  it  was  rendered 
against  him  upon  the  merits. 

Id.,  8  62. 

S  1002.  Id.;  by  an  assltrnee. 

An  action  to  recover  a  chattel,  the  title  to  which  has  been 
transferred  to  the  plaintiff,  since  the  wrongful  taking,  or  during 
the  wrongful  detention  thereof,  with  or  without  the  damages 
sustained  by  the  taking,  withholding,  or  detention,  may  be 
maintained  in  any  case,  where,  except  for  the  transfer,  such  an 
action  might  be  maintained,  by  the  person  from  or  through  whom 
the  plaintiff  derives  title;  but  not  otherwise. 

§  1608.  Jurlndlctlon,  etc.,  'wben  replevin  precedes  sank- 
■nons. 

Where  a  chattel  is  replevied  before  the  service  of  the  sum- 
mons, as  prescribe<l  in  this  article,  the  soizure  thereof  by  the 
sheriff  is  regarded  as  equivalent  to  the  granting  of  a  proTisional 
remedy,  for  the  purpose  of  giving  jurisdiction  to  the  court,  and 
enabling  it  to  control  the  stibsequent  proceedings  in  the  action; 
and  as  equivalent  to  the  commencement  of  the  action,  for  the 
purpose  of  determining,  whether  the  plaintiff  is  entitled  to  main- 
tain the  action,  or  the  defendant  is  liable  thereto. 

See  f  4ie,  ante. 

(  1894.  Plaintiff  may  reanlre  nbcrlff  to  replevy. 

The  plaintiff  may.  when  tho  summons  is  issued,  or  at  any 
time  afterwards,  and  before  the  service  of  a  copy  of  the  defend- 
ant's answer,  or.  where  judgment  is  taken  by  default  for  want 
of  an  appearance  or  pleading,  before  the  entry  of  the  final 
judgment,  cause  the  chattel,  to  recover  which  the  action  is 
fafought.   to  be  replevied  by   the   sheriff  of   the  county  where 

*  So  In  the  origtaMl. 
41» 
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it  is  fonnd.  For  tliat  purpose,  he  must  deliver  to  the  sheriff 
an  allidaTit  and  a  written  nudertaking,  as  preacribod  In  the 
following  sections  of  this  article,  with  a  written  requisition, 
indorsed  ui)on  or  annexed  to  the  affidavit,  and  subscribed  by  his 
attorney,  to  the  effect,  that  the  sheriff  is  required  to  replery 
the  chattel  described  tnerein.  The  requisition  may  be  directed 
to  the  sheriff  of  a  particular  county,  or,  generally,  to  the  sheriff 
of  any  county  where  the  chattel  is  found.  It  is  deemed  the 
mandate  of  the  court. 
Go.  Proc,  IS  200  and  200,  ftm'd  aod  consoUdatcd. 

S  lOdS.  AllldAvlt  therefor,  before  oojujULeneestevii  «f 
HoUovu 

The  affidavit,  to  be  delivered  to  the  sheriff,  as  presecibed  in 
the  last  section,  must  particularly  describe  the  chattel  to  be 
replevi<vi:  and  mtist  contain  the  foltewifjjf  allef^itions: 

1.  That  the  plaintiff  is  the  owner  of  the  chattel,  or  is  entitled 
to  the  possession  thereof,  by  virtue  of  a  special  i^operty  therein; 
the  facts  with  respect  to  which  must  be  set  forth. 

2.  That  it  is  wrongfully  detained  by  the  defendant 

3.  The  alleged  cause  of  the  detention  thereof,  according  to 
.the  beet  knowledge,  information,  and  belief  of  the  person  making 

the  affidavit. 

4.  That  it  has  not  boon  taten  by  virtue  of  a  warrant,  a#rain«t 
the  plaintiff,  for  the  collection  of  a  tax,  assessment,  or  fii»e,  issued 
in  pursuance  of  a  statute  of  the  State,  or  of  the  United  Sfntos; 
or.  if  it  has  boon  taken  under  coler  of  svch  a  w^arraat.  either 
that  the  taking  was  unlawful,  by  reason  of  defects  in  the  pro- 
cess, or  other  causes  specified,  or  that  the  detention  is  unlawful, 
by  reason  of  facts  spooified,  which  have  subsequently  occurred, 

5.  Tliat  it  has  not  been  seized  })y  virtue  of  an  execution  or 
warrant  of  attHohment,  against  the  property  of  the  plaintiff, 
or  of  any  person  from  or  thrmigh  whom  the  phiintiff  has  derived 
title  to  tho  ohnttol,  since  the  soizuro  thereof;  or,  if  It  has  b<^n 
so  Roizod,  that  it  was  exempt  from  tho  seizure,  by  reason  of  facts 
speoi^fiod,  or  that  its  detention  is  unlawful,  by  reason  of  facts 
spool fiod  which  have  subsequently  occurred. 

().  Its  actual  value, 
fU^  Co.  Proc.  9  207. 

(  KHM.  M.f  after  eom«eaeeiii«iit  of  actlovu 

But  whore  the  affidavit  is  made  after  tho  serrieo  of  the  snm- 
mons,  the  allojratior«,  roquirod  to  bo  inserted  therein  by  mibdf- 
vfsioiia  fir5?t  and  secund  of  the  Inst  section,  must  bo  to  the  effect, 
that  tho  plaintiff,  at  the  limo  of  the  eommeneement  of  the 
action,  was  the  owner  of  tho  ohaltol.  or  was  entitled  to  the 
possesRion  thereof  by  virtue  of  a  special  property  therein:  «nd 
that  it  was  then  wrongfully  detained  by  the  defendant,  as  pre- 
Rcribod  in  thoso  Rubdirljsions. 

{  tll9T.  Id. I  where  se^-erflil  ekattelfi  «ive  to  1^  vevl«vie4. 

Where  the  nfTidavit  deRcrfhes  two  or  more  chattels  of  the 
same  kind,  ft  must  state  the  number  ttiereof,  and  where  it 
describes  a  ohnttol  in  Imlk.  it  must  rtato  the  weiiirht,  meaflvre- 
ment,  or  other  qTinntitr.  Whore  U  deserlhes  two  or  more  ehatMs 
to  he  repleviod,  It  mar.  nt  the  ©lootion  of  the  plaintiff,  state  the 
ajrgregate  value  of  all;  Or,  separately,  the  valne  of  any  chattel 
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or  of  aay  claes  of  chattels^  and  the  aggregate  value  of  the  fe- 
maiuder,  if  anj.  Where  It  states  Beparateiy  the  value  of  oue 
or  more  chattels  or  eiasses  of  chattels,  the  defendant  may  re- 
quire, as  prescribed  in  the  following  iirovisions  of  this  article, 
tho  return  of  any  or  all  of  the  chattels  or  classes  of  chattels, 
the  value  of  which  is  thus  stated,  or  of  the  portion  thereof 
which  has  been  replevied.  If  he  procures  such  a  return,  the 
remainder  must  be  delivered  to  the  plaintiff,  except  as  is  otherwise 
pveacribed  in  this  article. 
Explanatory  of  S   1605,   ante. 

I  1006.  ProTlMon  -vrliere  a  part  oAly  Is  replcTled. 

The  sheriiT  most  replevy  a  smaller  numbiT  or  a  smaller  quantity, 
if  the  whole  of  the  chattel  or  chattels  described  in  the  affidavit 
cannot  be  found.  In  that  case,  if  the  aggregate  value  only  is 
stated  in  the  affidavit,  the  value  of  the  entire  chattel  or  class  ot 
chattels,  as  so  stated,  is  to  lie  deemed  the  value  of  the  part  re- 
plevied, for  the  purposes  of  the  proceedings  to  procure  a  return 
thereof  to  the  defendant, 

{  10904  PlafntllTs  undertaUliuK  tor  yepleTln. 

The  undertaking  to  be  delivered  to  the  sheriff,  with  a  requisi- 
tion to  replevy  a  chattel,  must  be  executed  by  at  least  two  sure- 
ties, who  must  be  approved  by  tlie  sheriff.  It  mast  be  to  the 
effect,  that  the  sureties  are  bound  in  a  specified  sum,  not  less 
thaa  twice  the  value  of  the  chattel,  as  stated  in  the  affidavit,  for 
tlie  prosecutiou  of  tho  action;  for  the  return  of  the  chattel  to  the 
defendant,  if  possession  thereof  is  adjudged  to  him,  or  if  the 
action  abates,  or  is  discontinued,  before  the  chnttol  is  returned  to 
the  defendant:  and  for  the  payment  to  the  defendant  of  any  sum, 
which  the  judgmeBt  awavda  to  him  agaisst  the  pl»ittlift 

(  1700.    How  chattel  to  be  reple-rlea. 

If  any  chattel,  described  in  the  affidavit,  is  fonnd  in  the  i)osses- 
sion  of  the  defendant,  or  of  his  agent,  the  sheriff,  to  whom  an 
affidavit,  requisition,  and  undertaking  are  delivered,  as  prescribed 
in  the  foregoing  sections  of  this  article,  must  forthwith  replevy 
it,  by  taking  it  into  his  possession.  He  must  thereupon,  without 
delay,  serve  on  the  defendant  a  copy  of  the  affidavit,  requisition 
and  undertaking,  by  delivering  tlio  same  to  hira  personally,  if  he 
can  be  found  within  the  county;  or,  if  he  cannot  be  so  found,  to 
hiji  asent,  if  any,  from  whose  posi^ession  the  chattel  is  taken;  or, 
if  neither  can  be  found  within  the  county,  by  leaving  the  copy  at 
the  usual  place  of  abode  of  either,  with  a  person  of  suitable  age 
and  discretion. 

8«o  Go.  Proe.,  nmainder  of  |  209.  am'd. 

I  ITOl.  Id.f  fkoxr  ttLlcen.  from  a.  Itnliaiiigr,  etc. 

If  any  chattel,  described  in  tho  affidavit,  is  soonrod  or  concealed 
in  a  building  or  inclosure.  the  sheriff  must  publicly  demand  its 
delivery.  If  it  is  not  delivored,  pursuant  to  tho  demand,  he  must 
muse  the  building  or  inclosure  to  bo  broken  open,  and  must  take 
the  chattel  into  his  posflossion. 

Co.  Proc.,  5  214.    SCO  SS  104,  lOB  nnd  1094.  ante. 

I  1700.  ^ttpl^vl^a  clBattcli  bow  kept,  ete. 

A  sheriff,  who  has  replevied  a  chattel,  mnst  retain  it  in  his  pos- 
Mflrion,   keephag  it  in  a  secure  place,  until  the  person,  who  is 

421 
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entitled  to  the  possession  thereof,  is  ascertained,  as  prescribed  in 
this  article.  He  must  then  deliver  it  to  that  person,  upon  request 
and  payment  of  his  lawful  fees,  and  necessary  exiM-nises  for  takinic 
and  Keeping  it,  as  taxed  by  a  judge  of  the  court,  or  the  county 
judge  of  the  county  where  the  chattel  was  replevied,  upon  such  a 
notice  as  the  judge  deems  proper.  . 
Oo.  Proc.,  I  215.  am'd. 

S  1703.  Wlien  defendant  may  except  to  anretics;  pro* 
«eedlnar«  thereupon. 

Within  three  days  after  the  chattel  is  replevied,  and  a  copy  of 
the  affidavit,  requisition,  and  undertaking  is  served,  the  defendant, 
unless  he  requires  a  return  of  the  chattel  replevied,  or  of  one  or 
more  of  them,  where  two  or  more  chattels  are  reolevied,  may 
serve  upon  the  sheriff  a  notice,  that  he  excepts  to  the  plaintifiTs 
sureties;  otherwise  he  is  deemed  to  have  waived  all  objections  to 
them.  Where  the  defendant  has  not  appeared,  the  notice  must  be 
subscribed  either  by  him,  or  by  his  agent  or  attorney.  The  per- 
son so  subscribing  the  notice  must  add  to  his  signature  bis  office 
address,  as  prescribed  by  law,  with  respect  to  a  notice  of  appear- 
ance. Within  ten  days  after  service  of  such  a  notice,  the 
plaintiff's  attorney  must  serve  upon  defendant's  attorney,  or,  if 
the  defendant  has  not  appeared,  upon  the  sheriff,  notice  of  the 
justification  of  the  sureties.  If  the  notice  of  justification  is  served 
upon  the  sheriff,  he  must  immediately  serve  it  upon  the  person, 
whose  name  is  subscribed  to  the  notice  of  exception,  in  the  mode 
prescribed  by  law,  for  service  of  a  paper  upon  an  attorney  in  an 
action. 

Id.,  I  210,  am'd. 

S  1704.  ir&en  defendant  nuty  reelnlm  ohnttels  proceed- 
ings  therenpon. 

The  defendant,  if  he  does  not  except  to  the  plaintiff's  sureties, 
as  prescribed  in  the  last  section,  may,  within  the  time  allowed  to 
him  for  such  an  exception,  serve  upon  the  sheriff,  a  notice  that  ho 
requires  a  return  of  the  chattel  replevied.  With  the  notice,  he 
must  deliver  to  the  sheriff  the  following  papers: 

1.  An  affidavit,  containing  an  allegation,  either  that  the  defend- 
ant is  the  owner  of  the  chattel,  or  that  he  is  lawfully  entitled  to 
the  possession  thereof,  by  virtue  of  a  special  property  therein,  the 
facts  with  respect  to  which  must  be  set  forth. 

2.  An  undertaking,  executed  by  at  least  two  sureties,  to  the 
effect  that  they  are  bound,  in  a  specified  sum,  not  less  than  twice 
the  value  of  the  chattel  as  stated  in  the  affidavit  of  the  plaintiff, 
for  the  delivery  thereof  to  the  plaintiff,  if  delivery  thereof  is 
ndjudged,  or  if  the  action  abates  in  consequence  of  the  defend- 
ant's death;  and  for  the  payment  to  him  of  any  sum,  which  the 
judgment  awards  against  the  defendant. 

Within  three  days  after  serving  a  notice,  requiring  a  return  of 
the  chnttel,  as  prescribed  in  this  section,  the  defendant  must  serve 
upon  the  plaintiff's  attorney,  notice  of  the  justification  of  the  Bure- 
ties  to  the  undertaking. 

Id.,  i  211,  am'd. 

I  1706.  Surotlent  wben  and  how  to  Jnntlfy. 

The  JHKtifioation  of  sureties,  as  prescribed  in  either  of  the  last 
two  sections,  must  take  olnco.  either  in  the  county  where  the 
chattel  was  replevied,  or  in  the  county  where  one  of  the  snretieM 
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resides.  The  proyisions,  re^alating  the  justification  of  bail,  con- 
tained in  article  third  of  titie  first  of  chapter  seventh  of  this  aci; 
ffOTem,  except  as  otherwise  ezpresslj  prescribed  in  this  article, 
with  respect  to  the  notice  of  Justification  of  the  sureties;  the 
officer  before  whom  they  must  justify:  the  substitution  of  new 
sureties  or  a  new  undertalcing;  the  examination  and  qualifications 
of  the  sureties;  and  the  allowance  of  the  undertaking.  But  afier 
the  allowance,  the  undertaking  and  examination  must  be  dellTered 
to  the  sheriff. 
Oo.  Proe..  I  213,  with  parts  of  {(  210  and  212.    8m  {§  678,  581,  ante.         , 

f  ITOe.  "Wh^a  and  to  wbom  sbevlff  must  dellTer  ebattei. 

If  the  defendant  neither  excepts  to  the  plaintiff's  sureties,  nor 
RQuirea  the  return  of  the  chattel,  within  Ine  time  prescribed  for 
that  purpose;  or  if  he  makes  default  in  serving  notice  of  the 
justification  of  his  sureties,  or  in  procuring  the  allowance  of  his 
undertaking;  or  if  the  plaintiff,  after  the  defendant  has  excei^ted 
to  his  sureties,  duly  procures  the  allowance  of  his  undertakmg; 
the  sheriff  must;  except  in  the  case  specified  in  section  1709  of  this 
act,  immediately  deliver  the  chattel  to  the  plaintiff.  If  the 
plaintiff,  after  the  defendant  has  excepted  to  his  sureties,  makes 
default  in  serving  notice  of  justification,  or  in  procuring  the  allow- 
ance of  his  undertaking;  or  if  the  defendant,  after  he  has  required 
the  return  of  the  chattel,  duly  procures  the  allowance  of  his  under- 
taking; the  sheriff  must  immediately  deliver  the  chattel  to  the 
defendant.  When  the  chattel  is  delivered  by  the  sheriff  to  either 
party,  as  prescribed  in  this  section,  the  sheriff  ceases  to  be  re- 

Sonsible  for  the  sufficiency  of  the  sureties  of  either  party;  until 
en«  he  is  responsible  for  the  sufficiency  of  the  sureties  of  the 
plaintiff  or  of  the  defendant,  as  the  case  may  be. 
See  Id.,  H  210,  211  and  212. 

f  1707,  Penalty  for  -wrong  delivery  by  sbevtll. 

A  sheriff,  who  delivers  to  either  party,  without  the  consent  of 
the  other,  a  chattel  replevied  by  him,  except  as  prescribed  in  the 
last  section,  or  by  virtue  of  an  execution  Issued  upon  a  judgment 
In  the  action,  forfeits,  to  the  party  aggrieved,  two  hundred  and 
fifty  dollars;  and  is  also  liable  to  him  for  all  damages  which  he 
sustains  thereby. 

2  B.  8.  525.  9  18  <2  Bdm.  648). 

I  1708.  VndertalUnarf  to  whom  delivered. 

Where  the  sheriff  duly  delivers  a  chattel  to  either  party,  as 
prescribed  in  the  last  section  but  one,  he  must,  at  the  same  time, 
deliver  to  the  adverse  party  the  undertaking  received  by  him  from 
the  party  to  whom  the  chattel  is  delivered,  together  v,'ith  the  ex- 
amination of  the  sureties,  and  the  judge's  allowance,  if  any. 

Co.  Proc.,  S  428,  am*d. 

I  ITOe.  Claiaa  0f  title  by  tbird  person  |  proeeedingra  tbere- 
vpon. 

At  any  time  before  a  chattel,  which  has  been  reolevied.  is  actu- 
ally delivered  to  either  party,  if  a  person,  not  a  party  to  the  action^ 
claims,  as  against  the  defendant,  a  right  to  the  possession  thereof^ 
existing  at  the  time  when  it  was  replevied,  an  affidavit  may  be 
made  and  delivered  to  the  sheriff,  in  his  behalf,  stating  that  he 
makes  such  a  claim;  specifying  the  chattel  or  chattels  to  which  it 


relfttes,  if  two  or  naore  cliatt<»l8  hare  been  replevied,  aail  tbe  claim 
r'Clates  ooly  to  part  of  tbem;  and  setting  fortb  tne  facts  upou 
which  his  right  of  possesflion  depends.  In  that  aaee,  the  slicrilC 
may,  in  hrs  discretion,  before  he  deliveirg  the  phattel  Jo  the 
plaititifP,  serve  upon  tbe  plaintiff's  attojrney  ft  QOi>y  of  tfie  affidavit, 
with  a  notice  thftt  he  requires  indemnity  aigain&t  the  oloiin.  If  tlie 
indemnity  is  not  furnished,  witliia  a  reasonable  time  after  the 
piainf  ftt  becomes  entitled  to  the  doiiTery  of  the  chattej*  the  aberitt 
may,  in  his  discretion,  deliver  it  to  the  claimant,  wHbuut  iweut- 
riug  any  liability  te  tbe  plwntiff,  by  Jieason.  p^  bo  doing, 

Co.  Proc..   i  216. 

I  1710.  Actfon  oirnrikifet  nfkerfttfiip^efA  'Mi«ii  «l«Mii« 

A  person,  not  a  party- to  the  action,  -wb^  bM  Mrred  nil  ftAdn^t 

ap  prescribed  in  the  last  section,  may  malnta'h)  an'sctkm — ^ 


the  sheriff,  who  has  delivered  the  chattel  t*  the  plsintiff*  to  tth 
oover  bis  damages,  by  ten  son  of  tbe  taking,  detention,  •v  deitvery 
of  tbe  chattel.  But  the  summnnA  in  Hnch  an  netinn  mmt  be 
i«Rned  within  three  months  after  tbe  debTfry  of  the  obattol  W 
the  plaintiff,  and  must  be  j^erred  within  three  months  after  it  is 
issued*  An  nctic4:k  cannot  be  mnintnined  against  a  sheriff,  by  o 
person  ^  entitled  to  make  a  claim,  except  as  presoribed  ft  tbJB' 
flection. 
SidMdtuted  for  Ust  cUiiw  of  8  21G.  Ck).  Proe. 

I  1711*  IndemBlty  to  nli^rtfV  sitiiliist  nicll  Ketfott* 

The  indemnity,  to  be  furiiishe<l  to  the  sheriff  by  the  plaintiff, 
as  prescribed  in  the  last  section  but  one,  must  consist  of  a  wrftteti 
nndestaking  to  him,  execnted  by  at  least  two  sureties,  t<y  tbe  eflfeet 
that  they  will  indemnifir  him  agaiust  any  liability  for  damaged, 
costs,  or  expenses,  to  be  incurred  in  an  action  brought  ajUSfinsf  bim 
by  the  claimant,  or  a  person  deriving  title  from  or  through  the 
claimant,  by  letieeii  of  the  taking  or  detention  of  the  chattel,  or 
Hb  deliveiT  to  the  plaintiff,  not  exceeding  a  sum.  to  f>4  specified 
in  the  untfcrtakiug,  which  must  be  at  least  live  bnndred  dollars, 
atttd  not  less  than  the  actnnl  value  of  tbe  chattel  ciahnod,  and  twi> 
hundred  and  fifty  dollars  in  nddition  thereto.  Bach  oi  the  suffa* 
tiep,  besides  possessing  the  other  <iunn6cations  required  by  law» 
must  be  a  freeholder  or  a  householder  of  tl»  sheriff's  ecHiirly, 
The  sheriff,  before  delivering  the  chattel,  may  i>e4uire*  the  pei*- 
sons  offered  as  sureties  to  sutimit  to  ftB  exAmiiiatioB,  before  the 
officer  who  takes  the  acknowledgment  of  the  undertaking,  as 
where  persons  are  offered  to  bim  as  ball  nptnt  an  arrest*  Tbe 
Rtireties  are  entitled  to  be  substitnted  as  defendants  in  an  actien, 
broui^ht  aa  prescrihefl  In  the  last  section,  as  if  tbo  chattel  bad  been 
levied  upon  by  virtue  of  an  execution. 
Substituted  for  part  of  S  216,  Co.  Proc. 

I  1712.  ^When  aarent,  etG«»  mar  make  aHI^ATlt  tor  rcpleirlii 
or  retprn. 

The  affidavit,  to  be  cleliver6d  trr  the  sheriff  tn  bebalf  ifcf  tlfe 
plaintiff,  with  a  requisition  to  replevy  a  chattel,  may  be  jbo^q 
by  the  plaintiff*.^  agent  or  attorney,  if  the  InatGrial  facts  are  within 
his  personal  knowlwlge;  #r,  if  the  jrfiticitiff  ts  not  within  the 
cotinty  where  the  attorney  resides,  or  has  his  office,  or  is  not 
capable  of  making  the  nffldavit.  The  affidavit,  to  be  delivered  to 
the  sheriff,  either  in  behalf  of  the  defendant,  with  a  notice  that 
he  requires  the  return  of  the  chattel,  or  in  behalf  of  a  person,  not 
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a  party,  who  m&kcs  a  claim  as  prescribed  in  section  1709  of  this 
^ct,  may  be  made  by  an  agent  or  attorney,  if  the  material  facts 
are  within  his  personal  knowledge,  or  if  the  defendant  or  claimant, 
as  the  case  may  be,  is  not  within  the  connty  where  the  property 
was  replevied,  and  capable  of  making  the  affidavit.  When  the 
affidavit  is  made  by  on  attorney  or  agent,  he  must  state  therein 
what  allegations,  if  any,  are  made  npon  his  information  and  be- 
lief; and  he  mnst  set  forth  therein  the  grounds  of  his  belief,  as  to 
all  matters  not  stated  upon  his  knowledge,  and  the  reason  why  the 
affidaTit  is  not  made  by  the  party  or  the  claimant. 
S«e  If  C2B  and  52Q,  ante,  and  Oo.  Proc,  {  207. 

S  1718.  Second  and  nabseqnent  reiile-vfn}  pvoecedlnffs 
tberevpon. 

Where  th*  sheriff  lias  replevied  a  part  o&ly  of  a  chattel,  op  of 
two  or  mor^  chattelsL  described  in  the  pluiuUC^  affidavit,  ana  has 
served  upon  the  defendant  the  papers  required  upon  such  a  re- 
plevin, the  plaintiff  may,  at  any  time  before  tlie  service  of  a  copy 
of  the  defendant's  answer,  or  before  judgment  by  default  for  want 
of  an  appearance  or  pleading,  require  the  same  or  any  other 
sheriff,  t^  replery  any  other  part  thereof.  For  that  purpose,  he 
must  deliver  to  the  sheriff  an  affidavit,  containing  the  same  alle- 
gations, and  a  requisition  and  undertaking,  with  respect  to  the 
part  yet  to  be  replevied,  as  if  the  action  was  brought  to  recover 
that  part  only.  Where  a  second  or  subsequent  replevin  is  made, 
as  prescribed  in  this  section,  the  proceedings  are  the  same,  as  if 
a  former  repieviii  bad  not  been  made. 

S  1714.  &e|ileyli|,  Tr?>cre  order  pf  nrrent  hn«  1>een  Quanted. 

Whore  an  ordeir  of  arrtst  i^  granted,  ^  prescribed  in  title  first 
of  chapter  seventh  of  this  act,  the  plaintilFs  right  to  a  replevin  is 
subject  to  the  following  regulations: 

1.  If  the  defendant  has  been  arrested,  pursuant  to  the  order,  a 
snbsequent  replevin  canAOt  hfi  pa^e  of  t^e  chattel,  with  respect  to 
which  the  order  was  granted. 

^.  If  the  defendant  has  not  been  arrested,  a  subsequent  replevin 
of  a  chattel,  ^ith  respect  to  which  the  order  was  granted;  super- 
sedes the  oraer. 

S^  8  M.  ss^.  ^  «Dte. 

f  ITlfFf  Rftnrn,  ^tc,  by  aherlfr. 

The  ^he^iffm^st,  wlthjn  t^eiity  dflys  after  he  has  delivered  a 
chattel  replevied  by  him,  to  thp  party  entitled  to  the  possession 
thereof,  or  to  a  third  person,  as  prescribed  In  this  article,  filo  with 
the  clerk  the  plaintiff's  affidavit,  hnd  the  accompanying  pequlsitiOJ), 
with  a  return,  stating  in  what  manner  he  has  executed  the  latter. 
If  he  has  omitted  to  replevy  a  part  of  the  chattel,  or  of  two  or 
more  chattels,  described  in  the  affidavit,  the  return  must  state  the 
canse  of  the  QP^j^j^iQ^. 
^iilMititvte  for  I  ?J7,  Goi.  ^foc. 

I  Ifld.  ffd.|  liHw  «o«iivell*d. 

If  the  sheriff  f!ails  tp  comply  with  the  last  section,  either  party 
tnky  require  him  so  U)  do,  wfthin  ten  days  after  service  of  a  notice 
to  that  effect,  or  to  show  cause,  at  a  term  of  the  court  designated 
in  the  notice,  vrhy  Ije  should  not  be  punished  fpr  a  contempt  of  t^ie 
coart.    The  notice  may  be  served  at  any  time  before  final  judg- 
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ment»  except  that  it  cannot  be  served  on  the  part  of  the  defendant, 
before  answer.    An  omission  to  comply   with  sucU  a  notice  is 
punishable  as  a  contempt  of  the  court. 
8«e  S  1726,  pMt. 

S  1717.  R^^ple-vitt  paper*  to  be  made  part  of  Jad«me»t- 
rolly  ete. 

The  plaintifiTs  affidavit,  with  the  accompanying  requisition,  and 
the  return  of  the  sheriff,  must  be  made  a  part  of  the  judgment- 
roll  in  the  action;  and  a  copy  of  each  of  them  must  be  furnished 
to  the  court,  or  the  referee,  upon  the  trial  of  an  issue  of  fact, 
with  a  copy  of  the  summons  and  of  the  pleadings. 

See  I  1725.   poet. 

f  1718.  Action  not  alleeted  by  ffallnre  to  repleTr* 

The  plaintiff  may  proceed  in  the  action,  and  recover  therein  the 
chattel,  or  its  value,  although  he  has  not  required  the  sheriff  to 
replevy  it,  or  the  sheriff  has  not  been  able  to  replevy  it 

a  B.  B.  626,  i  19  (2  Edm.  643). 

f  1719.  "When  and  ho-w  plaintiff  may  abandon  bis  elalai 
a*  to  part. 

Where  part  only  of  two  or  more  distinct  chattels  specified  in  the 
complaint,  has  been  replevied,  the  plaintiff's  attorney  may,  with 
or  before  the  notice  of  trial,  serve  upon  the  defendant's  attorney  a 
notice  that  he  abandons  so  much  of  his  claim,  as  relates  to  those 
which  have  not  been  replevied;  and  thenceforth  the  proceedings 
are  the  same,  as  if  the  action  had  been  brought  to  recover  only  the 
chattels  which  have  been  replevied.  A  copy  of  the  notice  must  be 
furnished  to  the  court,  or  to  the  referee,  upon  the  trial  of  an  issue 
«f  fact,  with  a  copy  of  the  summons  and  of  the  pleadings. 

Bee  I  1728.  poet. 

I  1720.  Title  I  bovr  stated  In  pleading. 

An  allegation,  in. a  pleading  interposed  by  either  party,  to  the 
effect  that  the  party  pleading,  or  a  third  person,  was,  at  the 
time  when  the  action  was  commenced,  or  the  chattel  was  replev- 
ied, as  the  case  may  be,  the  owner  of  the  chattel,  or  that  it 
was  then  his  property,  is  a  sufficient  statement  of  title,  unless 
the  right  of  action  or  defence  rests  upon  a  right  of  possession, 
by  virtue  of  a  special  property;  in  which  case,  the  pleading  must 
set  forth  the  facts,  upon  which  the  special  property  depends, 
so  as  to  show,  that  at  the  time  when  the  action  was  commenced, 
or  the  chattel  was  replevied,  as  the  case  may  be,  the  party 
pWdfng,  or  the  third  person,  was  entitled  to  the  possession  of 
the  chattel 

See  f  160»  Go.  Pn>c.,  and  i  1724.  poat. 

I  1721.  Talclnff,  etc.f  bow  stated  In  eomplalnt. 

Where  the  complaint  contains  a  sufficient  statement  of  the 
plaintiff's  title,  a  general  allegation,  that  the  defendant  wrong- 
fnlly  took  the  chattel,  is  sufficient,  without  setting  forth  the 
facts,  showing  that  the  taking  was  wrongful.  Where  the  taking 
of  the  chattel  is  not  complained  of,  but  the  action  is  founded 
upon  its  wrongful  detention,  the  complaint  must  set  forth  the 
facts,  Jshowing  that  the  detention  was  wrongfuL 

Sabetitnted  for  2  B.  B.  628.  }  86  (2  Edm.  640). 
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I  172&2.  Iramaffefl  ivhen  ehattel  lujured,  ete.,  by  defendani. 

Where  the  plaintiff  recovers  a  chattel  which  was  injured,  or 
otherwise  depreciated  in  value,  while  it  was  in  the  possession  or 
under  the  control  of  the  defendant,  under  sucb  circumstances, 
that  the  plaintiff  might  recover  damages  for  the  injury  or  de- 

greciation,  in  an  action  brought  against  the  defendant  therefor, 
e  may  recover  the  same  damages  in  an  action  brought  as  pre- 
scribed in  this  article.  In  that  case,  he  must  set  forth  the  facts 
in  his  complaint,  and  demand  judgment  for  damages  accordingly. 

f  172B8.  AMB-wer  of  title  In  tJ&lrd  person. 

The  defendant  may  by  answer  defend,  on  the  ground  that  a 
third  person  was  entitled  to  the  chattel,  without  connecting  him- 
aelf  with  the  latter's  title, 

i  1724.  Ana-vrer  that  property  -warn  distrained  doinff 
dnniacre. 

Where  the  defence  is,  that  a  chattel,  to  recover  which  the 
action  is  brought,  was  distrained  doing  damage,  an  allegation 
that  the  defendant,  or  the  person  by  whose  command  he  acted, 
was  then  lawfully  possessed  gf  the  real  property,  and  that  the 
chattel  was  distrained,  while  it  was  doing  damage  thereupon, 
is  sufficient,  without  setting  forth  the  title  to  the  real  property. 

Go.  Proc..  S  166;  2  R.  S.  628.  }{  37  and  42  (2  Edm.  646). 

§  1725.  Defendant  may  demand  Indsrment  for  retnrn. 

Where  a  chattel  has  been  replevied  and  delivered  to  the  plain- 
tiff, or  to  a  person  not  a  party  to  the  action,  as  prescribed  in 
the  foregoing  sections  of  this  article,  the  defendant's  attorney 
may,  within  the  time  allowed  to  him  for  the  service  of  a  notice 
of  trial,  serve  upon  the  plaintiff's  attorney,  a  notice,  that  the 
defendant  demands  judgment  for  the  return  of  the  chattel,  or 
for  its  value,  either  with  or  without  damages  for  the  detention 
thereof.  Upon  the  trial,  a  copy  of  such  a  notice  must  be  fur- 
nished to  the  court  or  referee,  with  a  copy  of  the  summons  and 
of  the  pleadings. 

I  1726.  Verdict,  etc.,  ivliat  to  state. 

The  verdict,  report,  or  decision  must  fix  the  damages,  if  any, 
of  the  prevailing  party.  Where  it  awards  to  the  plaintiff  a 
chattel,  which  has  not  been  replevied,  or  where  it  awards  to 
the  prevailing  party  a  chattel,  which  has  been  replevied,  and 
afterwards  delivered  by  the  sheriff  to  the  unsuccessful  party. 
or  to  a  person  not  a  party.  It  must  also,  except  in  a  case  specified 
in  the  next  section,  fix  the  value  of  the  chattel,  at  the  time  of 
the  trial. 

Co.  Proc.,  I  261.  am'd. 

I  172T.  Snbstitnte  In  certain  cases  for  flndlnv  as  to  Talne. 

A  verdict,  report,  or  decision,  in  favor  of  the  defendant,  shall 
not  fix  the  value  of  the  chattel,  in  either  of  the  following  cases: 

1.  Where  the  plaintiff  is  the  penernl  owner  of  the  chattel;  but 
it  was  rightfully  distrained  doing  dnmnee.  and  its  value  is 
ipreater  than  the  damages  sustained  by  the  defendant,  by  the 
Injury  for  which  it  was  distrained ;  in  which  case,  those  damages 
maat  be  fixed. 
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2.  Where  the  plaintiff  is  the  general  owner  of  the  chattel,  but 
the  defendant  had  a  special  properly  Uierein,  and  the  value  ot 
the  chattel  is  greater  than  the  value  of  the  special  property, 
>r  the  sum  charged  upon  the  chattel  by  reason  thereof;  in  which 
sase,  the  value  of  the  special  property,  or  the  sum  so  charged, 
must  be  fixed. 

in  either  of  the  cases  specified  in  this  section,  the  verdict,  re- 
port, or  decision  must  set  forth  the  reason,  why  the  value  of 
the  chattel  is  not  fixed. 

I  1728.  Verdict,  ««c.,  for  part  of  aoveral  elftattelai  |«#ar- 
lueAt  tlierevpoB. 

Where  the  action  is  brought  to  recover  two  or  more  chattels, 
the  verdict,  report,  or  decision  may  award  to  one  party  one  or 
more  distinct  chattels,  which  can  be  identified,  and  set  apart 
from  the  others  and  the  residue  to  the  other  party;  and,  if 
necessary,  the  complaint  must  be  amended  so  as  to  conform 
thereto.  The  final  judgment,  rendered  thorenpon,  must  award 
to  each  party  the  same  relief,  with  respect  to  the  finding  in  hia 
favor,  as  if  separate  judgments  were  rendered;  except  that,  where 
each  party  is  entitled  to  an  absolute  award  of  a  sum  of  money, 
against  the  other,  the  smaller  sum  must  be  deducted  from  the 
greater,  and  the  balance  only  must  be  awarded. 

I  1729*  Danaaflreji  bovF  ascertnlnefl  on  default- 
Where  the  plaintiff  is  entitled  to  judgment  by  default,  for 
want  of  an  apiiearance  or  pleading,  the  court,  to  which  fie 
applies  for  judgment,  may  ascertain  and  determine  the  damages 
to  which  he  is  entitietl,  and  the  value  of  the  chattel,  if  necessary; 
or  may  direct  a  reference,  or  a  writ  of  inquiry,  for  that  purpose. 
See  S  1215,  ante. 

I  1730.  Final  Jvdgrinenti  docketfnir  the  name. 

Final  judgment  for  the  plaintiff  must  award  to  him  posaeBsion 
of  the  chattel  recovered  by  him,  with  his  damages,  if  any.  If 
a  chattel  recover;.'d  was  not  replevied,  or  if,  after  it  was  r^lievied, 
it  was  delivered  to  the  defendant,  or  to  a  person  not  a  party, 
as  prescribed  in  this  article,  the  final  judgment  must  also  award 
to  the  plaintiff  tlie  snra  fixt^i  as  the  value  thereof,  to  be  paid 
by  the  defendant,  if  possession  thereof  is  not  delivere<1  to  the 
plaintiff.  If  the  defendant  has  demanded  judgment  for  the 
return  of  a  chatteL  which  was  replevied,  and  afterwards  deliv- 
ered to  1h'^  plaintiff,  or  to  a  person  not  a  party,  as  prescribed  in 
this  article,  final  judgment  in  his  favor  therefor  mnst  award  to 
him  possession  thereof,  with  his  damages,  if  any;  and  it  must 
also  award  to  him  the  sum  fixed  as  the  value  thereof,  to  be  paid 
by  the  plaintiff,  if  possession  is  not  delivered  to  the  dpfeijdant. 
But  if  the  rase  is  one  of  those  speeifipd  in  soC'on  llfn  of  this 
act.  final  judgment  in  favor  of  the  defendant  must  award  to 
him  the  sum,  fixed  as  therein  specified,  and  if  it  is  not  collected. 
the  delivery  of  the  chattel:  or.  if  the  c'lattel  has  not  been  re- 
plevied, or  has  bpen  returned  to  him  after  replevin,  that  he  is 
entitled  to  possession  thereof,  nntil  the  sum  so  awanled  Is  col- 
lected, or  otherwise  paid.  The  judgment  may  he  docketed,  «nd 
the  docket  thereof  creates  a  lien,  as  if  it  was  a  jadgniMit  for 
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the  full  amount  of  the  money,  inducting  oosts,  which  it  awards* 

eilher  absolutely  or  couditioually. 
Co.  Proc.,  §  277;  2  U.  S.  532.  §  61  (2  Edm.  B60). 

i  1731.  Excovtlom;  contcntu  tbereof. 

An  execution  for  the  delivery  of  the  posaesslon  of  a  chatteli 
and  to  satisfy,  out  of  the  property  of  the  jndgmeut  debtor,  u 
mim  of  money  contingently  awarded  ugaiust  him,  must  contaiui 
in  addition  to  the  other  mutters  prescribed  by  law  the  following 
directions: 

1.  Where  the  judgment  is  rendered  In  faror  of  the  defendant, 
in  a  case  specified  in  section  1727  of  this  act,  the  execution  must 
require  the  sheriff  to  delirer  possession  of  the  chattel  to  the 
defendant,  unless  the  plaintiff  before  the  delivery,  pays  to  him 
the  sum  of  money  awarded  to  the  defendant,  with  interest  and 
the  sherifTs  fees;  and,  in  case  the  chattel  cannot  be  found  within 
his  county,  then  to  satisfy  that  sum  out  of  the  property  of  the 
plaintiff. 

2.  In  any  other  case,  where  the  judgment  awards  a  sum  of 
money,  if  possession  of  the  chattel  is  not  delivered  to  the  pre- 
vailing party,  the  execution  must  require  the  sheriflP,  if  the 
chattel  cannot  be  found  within  his  county,  to  satisfy  the  sum 
CO  aw^arded,  with  interest  and  his  fees,  out  of  the  property  of 
the  party  against  whom  the  judgment  Is  rendered. 

A  direction  to  satisfy  a  sum  of  money  out  of  property,  as  pre* 
scribed  in  this  section,  must  be  in  the  form  required  by  law 
for  a  lilte  direction,  where  ao  execution  against  property  ii 
issued  upon  a  judgment  for  a  sum  of  money. 

Id.,  SUM.  4  of  S  288;  2  B.  8.  530,  S  50  (2  Edm.  648). 

1  1732.  Id.  I  ahertlPH  poTrer  to  take  chattel. 

For  the  purpose  of  taldug  possession  of  a  chattel,  by  virtus 
of  such  an  execution,  the  powers  of  the  sheriff  arc  the  same, 
as  where  he  is  required  to  replevy  a  chattel. 

2  B.  S.  630,  I  51. 

1  1783.  Action  on  nnderialclncrt  wben  maintainable. 

A  plaintiff,  who  has  recovered  a  final  judgment,  cannot  maim 
tain  an  action  against  the  sureties  in  an  undertaking,  given  in 
behalf  of  the  defendant  to  procure  a  return  of  the  chattel,  or 
against  the  bail  of  a  defendant,  who  has  been  arrested,  until 
after  the  return,  wholly  or  partly  unsatisfied  or  unexecuted, 
of  an  execution  in  his  favor  for  the  delirery  of  the  possession 
of  the  chattel,  or  to  satisfy  a  sum  of  money  out  of  the  property 
of  the  defendant,  or  for  both  purposes,  as  the  case  requires.  A 
defendant,  who  has  recovered  a  final  judfirment,  cannot  main- 
tain an  action  against  the  sureties  in  the  plaintiff's  undertaJking, 
given  to  procure  a  replorin,  until  after  a  like  return  of  a  similai 
execution  ^gainst  the  plaintiff. 

2  B.   8.   633.   S  64  (2  Edm.   651). 

I  1784.  SberilPa  retnrn,  erldenee  therein. 

In  snch  an  action  against  the  sureties,  the  sheriff's  return  to 
the  ezecation  Is  presumptive  evidence  of  a  failure  to  deliver, 

4:20 
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or  to  return  a  chattel,  or  to  pay  a  sum  o£  money,  according  to 
the  terms  of  the  undertaking. 

2  B.  S.  533,   S  66. 

I  1786.  Injury*  etc.,  no  defence. 

It  is  not  a  defence  to  such  an  action,  that  the  chattel  was 
injured  or  destroyed,  after  it  was  repleYied,  unless  the  injury  or 
destruction  was  effected  by  the  act.  or  with  the  consent  of  the 
plaintiff  in  the  nction,  or  occurred  after  che  chattel  was  taken 
by  virtue  or  the  execution. 

^   1736.  Abatement  and  re-vival   of  action. 

In  an  action  to  recover  a  chattel,  the  cause  of  action  surTives 
or  continues,  notwithstanding  the  death  of  either  party,  in  favor 
of  or  against  his  executor  or  administrator.  Where  the  court 
makes  an  order,  directing  the  abatement  of  such  an  action,  as 
prescribed  in  section  761  of  this  act,  an  action  may  be  main- 
tained, upon  an  undertaking,  given  for  the  puri>08e  of  procurinir 
a  delivery  or  return  of  a  chattel,  as  if  final  judgment,  awarding 
to  the  adverse  party  possession  thereof,  had  been  rendered  in 
the  first  action,  and  an  execution  thereupon  had  been  returned 
unexecuted  and  unsatisfied;  except  that  damages  cannot  be  re- 
covered therein  for  a  wrongful  taking,  withholding  or  detention. 
An  action  to  recover  the  chattel  cannot  be  maintained,  after 
an  action  hns  been  commenced  upon  an  undertaking,  as  pre- 
scribed in  this  section. 

L.  1880,  cb.  270;  L.  1872.  cb.  496.    See  {f  76B.761,  ante. 
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ARTICIiB  SBGOND. 

Action  to  foreclose  a  lien  upon  a  chattet 

Bee.  1737.  Action;  wben  and  In  wbat  coarts  maintainable. 
178S.  Warrant  to  aelae  chattel;  proceedlnga  tbereopon. 

1739.  Jndffmient. 

1740.  Action  In  Inferior  conrt 

1741.  Apxaicatlon  of  tbla  article. 

S§  1737-1741.    [Repealed   by   L.   1909,   ch.   38.      See   Consoli- 
dated Laws,  tit.  Lieu  Law,  §§  206-210. J 
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CHAPTER  XV. 

Special  ProTisions,  Regulating  Other  Particular 
Actions  and  Rights  of  Action,  and  Actions  by  or 
Against  Particular  Parties. 

TITLE     I. — Matrimonial  Aciiona. 

TITLE   II.— Actions  Relating  to  a  Corporation. 

TITLE  III.— Actions  Relating  to  the  Estate  of  a  Decedent. 

TITLE  IV.— Other  Special  Actions  and  Rights  of  Action. 

TITLE    v.— Other  Actions  by  or  Against  Particular  Parties. 

TITLE  I. 

Matrimonial  Actions. 

Article  1.  Action  to  annul  a  void  or  Toldable  marriage. 
2.  Action  for  a  dlrorce. 
8.  Action   for  a  separation. 

4.  ProTisioos   applicable  to  two  or   more  of   the  actlooa  specified  in 
tUfl  title. 

ARTICL.K    FIRST. 

Aetion  to  annul  a  void  or  voidable  marriage. 

Bee.  1742.  Action  by  woman,  married  under  ie,  to  annul  marriag*. 

1743.  In  what  other  cases  marriage  may  be  annulled. 

1744.  Action  when  party  was  under  the  age  of  consent. 

1745.  Id.;  when  former  husband  or  wife  was  liring. 

1746.  Id.;    where    party    was    an    idiot.. 

1747.  Id.;   where  party  was  a  lunatic. 

1748    Action  by  next  friend  of  idiot  or  lunatic. 

1749.  Issue;  when  entitled  to  succeed,  etc. 

1750.  Action  on  the  f;round  of  force,    fraud,   etc. 

1751.  Custody,   maintenance,   etc..   of  iMro  of  such  a  marrlag*. 

1752.  Action  on  the   ground  of  physical   Incapacity. 

1763.  Certain   proceedings   regulated   In   notion   to   annul   marriage. 

1754.  Judgment  annulling  a  marriage,  how  far  concloslye. 

1755.  How   next   friend  of  infant,   lunatic,   etc.,   allowed  to  sue,   etc. 

f  1742.  [Am'd.  1KH7.]  Action  by  woman,  married  nnder 
lOf  to  annul  marrlaare. 

An  action  may  be  maintained,  by  the  woman,  to  procure  a  jnd^- 
ment,  declarinK  a  marriape  contract  void,  and  annulling  the  mar- 
riaife,  under  the  followinjr  circumatanoes: 

1.  Whore  the  plaintiff  had  not  attained  the  age  of  sixteen  years 
at  the  time  of  the  marriage. 

2.  "Whore  the  marriage  took  place  without  the  conBent  of  her 
father,  mother,  guardian,  or  other  person  having  the  legal  charge 
of  her  person. 

li.  Wiioro  it  was  not  followed  by  consummation  or  cohabita- 
tion, and  was  not  ratified  by  any  mutual  assent  of  the  parties, 
after  the  plaintiff  attained  the  ago  of  sixteen  years. 

L.  1KS7,  eh.  22;  L.  1S41.  ch.  257  (4  Kdm.  512).  am'd.  See.  also.  2  R.  S. 
112.  $  21  (2  Edui.  14SI.  See  Dom.  Bel.  l^w,  cb.  272,  L.  1890,  In  which  agii 
or  c«>n^ent  H  made  eitfliteen  yeur^;  but  duc^  not  ameml  ch.  22,  L.  1SS7;  b2 
App.  Dlv.  886. 

i  1743.  In  what  other  cages  marriage  mar  he  anaalled. 

An  action  may  also  be  maintained  to  procure  a  Judgment,  de- 
claring a  marriage  contract  void  and  annulling  the  marriage,  for 
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either  of  flie  fotkfXfing  eanflcS)  csistiBir  at  the  time  of  the  mar 
riaj;e: 

1.  That  one  or  both  of  the  parties  bad  not  attained  the  age  of 
legal  consent. 

2.  That  the  former  hvebdnd  or  wife  of  one  (rf  the  pnrtieA  was 
HTint,  and  tliat  tike  mairuife  with  the  former  husband  or  wile  wtid 
theti  in  force.  ^ 

8.  Tnilt  one  of  the  parties  wtis  ad  idiot  or  a  liiuatic. 
,  4.  Tbftt  the  consent  oi  one  ef  the  parties  vrus  obtainoa  by  Cordd, 
dnressi  or  fraud. 

6.  Thilt  otie  of  tlie  partl<^8  was  physically  ihcn^able  nf  enteling 
Into  the  marriaee  state.  i3ut  an  action  can  be  miiintalndd,  Uuder 
this  ittbdiTisioD,  ouiy  where  tbe  incapacity  couUuiles,  and  in 
incnrablei 

2  B.   S.   142.   f  20  (B  JEdm.    1«7). 

1  1744.  Action  -when  party  yvan  nncler  tlic  agrc  of  connent. 

Au  action  to  ailnul  tt  tnarHdgc,  dri  the  erotmd  that  on&  of  the 
parties  bad  not  attaitied.tbe  age  df  Ic^ftl  Coiisent,  tih.y  be  Inain- 
taincd  by  the  Infant,  pi*  oy  eitliof  patent  of  the  iiifrtnt,  ot  b^  thP 
jruardian  of  the  itifftnt'S  pc^tson;  ot  the  cotirt  in.t.V  allow  the  action 
to  be  maintalutd  bjr  any  person,  rts  the  fioit  fi-icnd  of  the  ihfilnt 
Snt  a  marriage  shall  not  do  annulled,  at  the  suit  of  k  patty  who 
was  of  the  age  of  legal  conBefit  wheh  it  was  contracted,  of  where 
It  appears  that  the  Jiarties,  for  aily  tltiid  aftet  they  attttitied  that 
a^e,  freely  cohabited  as  husband  and  wife. 

2  B.  S.  142.  I  21  (^  £aiD.  148),  oiu^d.  Be^  alflD,  §  20.  attd  S9  1748  nSd  1T&6. 
post. 

S  1740.  tAm'd^  1^62.]  ld«r  '^Iklitk  i&tiAttt  hntbiittd  mr  ^iih 
wna  llvlticr. 

An  action  to  annul  a  tnarriage,  upon  the  ground  that  the  formefr 
husband  or  wife  of  one  of  the  parties  was  living,  the  former 
marriage  being  in  forpe,  may  be  maintaih^d  by  either  of  the 
parties  during  the  life-time  of  the  otnor,  or  by  the  former  hflsbniul 
or  wife.  Where.it  appears^  and  the  judgment  determines,  that  the 
subsequent  marriage  was  cbnthact^d  by  at  l^aSt  ohe  of  th^  paftles 
tnercto  in  good  faith,  and  with  the  full  belief  that  the  former 
husband  or  wife  Was  dead,  of  without  atijr  knowledge  oil  the  part 
of  the  innocent  bafti^  of  such  foi*hier  mnl-rtage,  the  issue  of  the 
fcnbsequent  marrirtge,  bofn  ot  bfgotteh  befoi'e  the  final  judgment, 
are  deetncd  for  all  pittiws^s  thd  legitimate  children  of  the  f^arent 
\frho  at  the. tittle  of  thb  itidri'lrt^e  whU  competent  to  contract,  and 

{iro  entitled  to  sncceed  d*  feooh,  ih  th^  srime  mrtftnor  as  other 
eifltlmate  childten,  to  the  real  ahd  oetsotihl  ^nW^  of  said  oarent: 
itnd  the  issUt  so  entitled  must  b**  sWlfled  ih  the  Jttdjttncnt,  ai>d 
thfe  lntio<?ent  tiattJ^  Ihntet  be  hWrtHT«*d  thei^  (Mstodyi  and  he  or  she 
Is  entitled  t6  ttpjioltit  a  gllhtdirtn  of  tfiMf  berSotw  by  will. 

This  sedUoh  shftll  be  cbhstf  net!  to  ^^t^ftd  i^  dll  ^a«eB  whe^e  tht 
judgment  OP  dect^fe  of  nrtllitt  bt  WieH  ftubnefinent  ttiarriai^  ii 
rendered  after  the  passage  of  this  a<<t  Whether  Mtoh  fttibst^qtieiit 
marriage  wai  <!mitHi^t#d  befofe  o^  after  the  passage  hereof. 
I4»,  U  2a  «na  28*  coasolidat^  and  ^'d. 

I  1T46.  Id*|  where  party  was  an  idiot. 

An  aetlcm  to  anhul  h  ihAfi^ld^e,  oti  m  ^foUnd  thkt  &ti%  6l  the 
parties  thereto  wat  &h  idkt,  that  be  hiiilntain^di  ki  &n^  time 
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during  the  life-time  of  either  party*  by  any  relative  of  the  idiot, 
who  has  an  interest  to  aToid  the  marriage. 

2  R.  S.  142.  I  24. 

I  1747.  14.;  wbere  party  was  a  Ivnatte. 

An  action  to  annul  a  marriage,  on  the  ground  that  one  of  the 
parties  thereto  was  a  lunatic,  may  be  maintained,  at  any  time 
during  the  continuance  of  the  lunacy,  or,  after  the  death  of  the 
lunatic,  in  that  condition,  and  during  the  life  of  the  other  party 
to  the  marriage,  by  any  relatiTe  of  the  lunatic,  who  has  an 
interest  to  avoid  the  marriage.  Such  an  action  ma^  also  be  main- 
tained by  the  lunatic,  at  any  time  after  reetoration  to  a  sound 
mind;  but  in  that  case,  the  marriage  should  not  be  annulled,  if  it 
appears  that  the  parties  freely  cohabited  as  husband  and  wife» 
after  the  lunatic  was  restored  to  a  sound  mind. 

Id.,  a  28  and  27.  cooiolldated. 

i  1748.  Action  by  next  friend  of  fdlot  or  liittatle. 

Where  no  relative  of  the  idiot  or  lunatic  brings  an  action  to 
annul  the  marriage,  as  prescribed  In  either  of  the  last  two  sec- 
tions, the  court  may  allow  an  action  for  that  purpose  to  be  main- 
tained, at  any  time  during  the  lif^-time  of  both  the  parties  to  the 
marriage,  by  any  person  as  the  next  friend  of  the  idiot  or  lunatic 
But  this  section  does  not  apply,  where  the  marriage  might  have 
been  annulled,  at  the  suit  of  the  lunatic,  as  prescribed  in  the  last 
section. 

Id.,  S  26.     See.  alflo,  {  1744,  ante,  and  {  1755,  post. 

1 1749.  [Am'd,  1903.]    I««nei  ^hen  entitled  to  succeed,  etc. 

A  child  of  a  marriage,  which  is  annulled  on  the  ground  of  the 
idiocy  or  lunacy  of  one  of  its  parents,  is  deemed,  for  all  purposes, 
the  legitimate  child  of  the  parent  who  is  of  sound  mind.  A  child 
of  a  marriage,  which  is  annulled  on  the  ground  that  one  or  both 
of  the  parties  had  not  attained  the  fige  of  legal  consent,  is 
deemed,  for  all  purposes,  the  legitimate  child  of  both  parents. 

Id.,  I  28;  L.  1903,  ch.  225.    In  effect  Sept.  1,  1903. 

^1  17B0.  Action  on  the  ffronnd  of  forecy  firaad*  eta* 

An  action  to  annul  a  marriage,  on  the  ground  that  the  consent 
of  one  of  the  parties  thereto  was  obtained  by  force,  duress,  or 
fraud,  may  be  maintained,  at  any  time,  by  the  party  whose  con- 
sent was  so  obtained.  Such  an  action  may  also  be  maintained, 
during  the  life-time  of  the  other  party,  by  the  parent  or  the  guard- 
ian of  the  person  of  the  party,  whose  consent  was  so  obtained, 
or  by  any  relative  of  that  party,  who  has  an  interest  to  avoid  the 
marriage.  But  a  marriage  shall  not  be  annulled  on  the  ground  of 
force  or  duress,  if  it  appears  that,  at  any  time  before  the  com- 
mencement of  the  action,  the  parties  thereto  voluntarily  cohabited 
as  husband  and  wife;  or  on  the  ground  of  fraud,  if  it  appears  that, 
at  any  time  before  the  commencement  thereof,  the  parties  volun- 
tarily cohabited  as  husband  and  wife,  with  a  full  knowledge  of  the 
facts  constituting:  the  fraud. 

Id..  H  80  and  81.  am'd;  L.  1882,  cb.  246.    See  |  174S,  anta. 

S  17S1.  Cnstody,  maintenance,  etc.,  of  Issne  of  saoli  a 
marrlaffc. 

The  court  must,  upon  the  application  of  the  plaintiff,  award  the 
custody  of  the  children  of  a  marriage,  which  is  annulled  on  the 
ground  of  for<^e.  duress,  or  fraud,  to  the  innocent  parent,  unless  It 
spears  that  the  latter  is  unfit,  for  any  reason,  to  hsT*  the 


c.  15,a.  l,t.  1.  MARRIAGE.  §§   1752-55 

custody  of  one  or  more  of  the  children,  in  which  case  the  court 
must  give  such  directions  relating  thereto,  as  the  interests  of  the 
child  or  children  require.  The  judgment  may  make  provision  for 
the  education  and  maintenance  of  the  children,  out  of  the  property 
9f  the  guilty  parent. 
2  R.  S.  142/  S  82,  am'd. 

S  1752.  [Am'd,  1886.]  Action  on  th.e  ffronnd  of  pliyalc»l 
IncapAolty. 

An  action  to  annul  a  marriage,  on  the  ground  that  one  of  the 
parties  was  physically  incapable  of  entering  into  the  marriage 
state,  may  be  maintained  by  the  injured  party  against  the  party 
whose  incapacity  is  alleged;  or  such  an  action  may  be  maintained 
by  the  party  who  was  incapable  against  the  other  party,  provided 
the  incapable  party  was  unaware  of  the  incapacity  at  the  time  of 
marriage,  or  if  aware  of  such  incapacity,  did  not  know  it  was 
incurable.  Such  an  action  must  be  commenced  before  five  yean 
have  expired  since  the  marriage. 

U    1886,    ch.   809. 

I  1TS8.  Certain  proccedlnara  reffnlated  in  action  to  annnl 
Biarriave. 

In  an  action  brought  as  prescribed  in  this  article,  a  final  judg- 
ment, annulling  the  marriage,  shall  not  be  rendered  by  default,  tor 
want  of  an  appearance  or  pleading,  or  upon  the  trial  of  an  issue, 
without  proof  of  the  facts,  upon  which  the  allegation  of  nullity  is 
founded.  And  the  declaration  or  confession  of  either  party  to  the 
marriage  is  not  alone  sufficient  as  proof;  but  other  satisfactory 
evidence  of  the  facts  must  be  produced.  In  such  an  action,  except 
where  it  is  founded  upon  an  allegation  of  the  physical  incapacity  of 
one  of  the  parties  thereto,  the  court  must,  upon  the  application  of 
either  of  the  parties,  make  an  order  directing  the  trial,  by  a  jury, 
of  all  the  issues  of  fact;  or  it  may  of  its  own  motion,  make  an 
order  directing  the  trial,  by  a  jury,  of  one  or  more  issues  of  fact; 
for  which  purpose,  the  questions  to  be  tried  must  be  prepared  and 
settled  as  prescribed  in  section  970  of  this  act. 

Id.,  H  85  and  86  in  part.  See  2  R.  S.  170,  |  45  (2  Edm.  181);  see.  alio, 
f§  1012  and  1228,  ante,  and  S  1757,  post. 

{  1754.  JudflTinent  annvllinff  a  marriasef  ho'w  far  con- 
elnatve. 

A  final  judgment,  annulling  a  marriage,  rendered  during  the  life- 
time of  both  the  parties,  is  conclusive  evidence  of  the  invalidity 
of  the  marriage  in  every  court  of  record  or  not  of  record,  in  any 
action  or  special  proceeding,  civil  or  criminal.  Such  a  judgment, 
rendered  after  the  death  of  either  party  to  the  marriage,  is  con- 
clusive only  as  against  the  parties  to  the  action,  and  those  claiming 
under  them. 

Id..  S  87. 

I  17B6*  Ho'w  next  friend  of  infant,  InnatiCy  etc.,  allowed 
to  ■«€»  etc. 

An  order,  allowing  a  person  to  maintain  an  action,  as  the  next 
friend  of  an  infant,  as  prescribed  in  section  1744  of  this  act,  or  as 
the  next  friend  of  an  idiot  or  lunatic,  as  prescribed  in  section  1748 
of  this  act,  may  be  granted  by  the  court,  in  its  discretion,  without 
notice,  or  upon  notice  to  such  persons  and  in  such  a  manner,  as 
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it  deems  proper.  A  motion  to  vacate  Buch  an  order  must  be  made 
at  a  term  held  bj  the  judge  who  granted  it,  unless  he  is  dead,  out 
of  office,  or  unable  to  hear  it  by  reason  of  sickness  or  otherwise; 
or  unlods  he  expressly  directs  it  to  be  heard  at  a  term  held  by 
another  judge.  But  where  such  an  order  has  been  granted,  the 
court,  to  which  application  for  final  judgment  is  made,  may  dis- 
miss the  complaint,  if  justice  so.  requires,  although,  in  a  like  case, 
the  pdrty  to  the  marriage,  if  plaintiff,  would  be  entitled  to  judg- 
ment. 
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jLRTIGIiBS  BEOOmt. 

Action  for  a  divorce. 

8oe.  J75«.  In  what  CAwa  action  may  be  mainUlDed. 

1757.  Answer;    nioUe   of   trial;    judgment    by   default. 

1758.  Wben  divorce  denied,   althougb   adultery   proved. 
17R0.  Kcgulatlona  when  at^tion  brought  by  wife. 

1760.  Id.;  when  action  brought  by  husband. 
1701.  Marriage  after  divorce  for  adultery. 

S  t756,  Jn.  ivhat  cn«e«  nctton  may  be  maintained. 

lu  either  of  the  following  cases,  a  husband  or  a  wife  may  main- 
tain an  action,  against  the  other  party  to  the  marriage  to  procure 
a  judgment,  divorcing  the  parties  and  dissolving  the  marriage,  by 
reason  of  the  defendant's  adnltory.  .  ^,      «.  ^         v       *i. 

1.  Where  both  parties  were  residents  of  the  State,  when  tne 
offence  was  committed. 

2.  Where  the  parties  were  married  within  this  State. 

3.  Where  the  plaintiff  was  a  resident  of  the  State,  when  the 
offence  was  committed,  and  is  a  resident  thereof,  when  the  action 
Is  commenced.  ,      .  , .     ..     c*^  ^         j  ^u 

4.  Where  the  offence  was  committed  within  the  State,  ana  the 
injured  party,  when  the  action  is  commenced,  is  a  reeldent  of  the 
State. 

8  B    a    144,  S  38  (2  Edm.  150),  aro'd;  I..  1862,  ch.  24«.  «  1.    S«e  f  1768, 

S  1767.  [Am*«S,  1800,  1011.1  Anairerj  pioar  pf  trlftlj  JdiIr- 
meat  by  default. 

1.  The  answer  of  the  defendant,  may  be  made,  without  vorifj'- 
ing  it,  notwithstanding  the  voriticatiou  of  the  e^^mpiaiiit,  except 
that  an  answer  containing  a  couuttirclaim,  whii^fa  uhargeB  adul- 
tery mu.st  be  verified  in  respect  of  auch  counterclaim,  wher«  t\w 
complaint  is  verified.  If  tlie  answer  puts  iu  issue  the  allegation 
of  adultery,  the  court  must,  upon  the  application  of  either  party, 
or  it  may,  of  its  own  motion,  make  an  order  directing  the  trial. 
by  a  jury,  of  that  issue;  for  which  purpose  the  questions  to  h*' 
tried  must  be  prepared  and  settled,  as  prescribed  iu  section  nine 
hundred  and  sereiity  of  tUiw  act.  If  the  auKwer  does  not  put  in 
isBue  the  allegation  o^  adultery,  or  if  thp  defendant  makes  de- 
fault iu  appearing  or  pleading,  the  i»Iwi!iHff  before  he  is  entitled 
to  judgnK>nt,  must  nevertheleb-s  satisfactorily  prove  tUe  material 
atlegations  of  his  coinplaint,  and  also,  by  his  own  testimony  or 
otherwise,  that  there  is  no  judgment  or  de<-ree,  in  any  court  of 
the  »tate  of  comf)etent  jurisdiction,  again.sc  him  iu  favor  of  the 
Jeleodaut  for  a  divorce  on  the  ground  of   adultery, 

2.  In  an  action  brought  to  obtain  a  divorce  on  the  ground  of 
adoltery,  the  plaintiff  or  defendant  may  sf*rye  a  copy  of  his  plead- 
iug  on  the  co-rowpoudmt  named  therein.  At  any  time  within 
twenty  days  after  such  «ervice  on  said  co-respondent,  he  may  ap- 
pear to  defend  auch  action,  so  far  as  the  issues  affect  such  co- 
respondent. If  no  such  e^rriee  be  made,  then  at  any  time  before 
the  entry  of  jqdgment  any  co-respondent  named  in  any  of  the 
pleadings  shall  have  the  right,  at  any  time  before  the  entry  of 
jadgment,  to  appe'^r  either  in  person  or  by  attorney,  in  said  action 
ana  demand  of  plaintiff's  attorney  a  copy  of  tlje  summons  an<J 
eomplaint,  wliieh  must  be  served  within  ten  days  thereafter,  aad 
he  may  appear  to  defend  such  action,  so  far  as  the  issues  affect 
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fttch  co-respondent.  In  case  no  one  of  the  allegations  of  adultery 
controverted  by  such  co-respondent  shall  be  proved,  such  co- 
respondent shall  be  entitled  to  a  bill  of  costs  against  the  person 
naming  him  as  such  co-respondent,  which  bill  of  costs  shall  con- 
sist only  of  the  sum  now  allowed  by  law  as  a  trial  fee,  and  dis- 
bursements, and  such  co-respondent  shall  be  entitled  to  have  an 
execution  issue  for  the  collection  of  the  same. 

Id..  IS  39.  40.  41;  L.  1877,  ch.  168;  U  1899.  ch.  661;  L.  1911.  ch.  311. 
In  fflToct  Sept.  1.  1011.  See  H  1012.  1215  and  1220.  ante,  nnd  S  1775. 
post. 

S  1768.  liVhen  divorce  denied,  althoairli  adultery  proved. 

In  either  of  the  following  cases,  the  plaintiff  is  not  entitled 
to  a  divorce,  although  the  adultery  is  established: 

1.  Where  the  offence  was  committed  by  the  procurement  or 
with  the  connivance  of  the  plaintiff. 

2.  Where  the  offence  charged  has  been  forgiven  by  the  plahitiff. 
The  forgiveness  may  be  proved,  either  afl&rmiitively,  or  by  the 
voluntary  cohabitation  of  the  parties,  with  the  knowledge  of  the 
fact 

3.  Where  there  has  been  no  express  forgiveness,  and  no  volun- 
tary cohabitation  of  the  parties,  but  the  action  was  not  com- 
menced within  five  years  after  the  discovery,  by  the  plaintiff, 
of  the  offence  charged. 

4.  Where  the  plaintiff  has  also  been  guilty  of  adultery,  under 
such  circumstances,  that  the  defendant  would  have  been  entitled, 
if  innocent,  to  a  divorce. 

3  R.  8.  144. 1 43 ;  L.  1877,  ch.  168. 

I  1768.  [Am^d,  1896,  1900.]  ReffmlatloiiS  wben  actloa 
i^ronffht   by  wife. 

Where  the  action  is  brought  by  the  wife,  the  following  regula- 
tions  apply   to   the  proceedings: 

1.  The  legitimacy  of  any  child  of  the  marriage,  bom  or  bo- 
gotten  before  the  commencement  of  the  action,  is  not  affected 
by  the  judgment  dissolving  the  marriage. 

2.  [Am'd,  1896,  1900.]  The  court  may,  in  the  final  judgment 
dissolving  the  marriage,  require  the  defendant  to  provide  suit- 
ably for  the  education  and  maintenanee  of  the  children  of  the 
marriage,  and  for  the  support  of  plaintiff,  as  justice  requires, 
having  regard  to  the  circumstances  of  the  respective  parties: 
and  may,  by  order,  upon  the  application  of  either  party  to  the 
action,  and  after  due  notice  to  the  other,  to  be  given  in  such 
manner  as  the  court  shall  prescribe,  at  any  time  after  final 
judgment  whether  heretofore  or  hereafter  rendered,  annul,  vary 
or  modify  such  a  direction.  But  no  such  application  shall  be 
made  by  a  defendant  unless  leave  to  make  the  same  shall  have 
been  previously  granted  by  the  court  by  order  made  upon  or 
without  notice  as  the  court  in  its  discretion  may  deem  proper 
after  presentation  to  the  court  of  satisfactory  proof  that  justice 
requires  that  such  nn  application  should  be  entertained. 

L.  1K».  ch.  aoi;  L.  1900.  ch.  743.   In  effect  Sept.  1. 1900. 

3.  If,  when  final  judgment  is  rendered,  dissolvin^r  the  marriage, 
the  plaintiff  is  the  owner  of  any  real  property;  or  has,  in  her 
possession  or  under  her  control,  any  personal  property,  or  thing 
in  action,  which  w^as  left  with  her  by  the  defendant,  or  acquired 
by  hsr  own  industry,  or  given  to  her  by  bequest  or  otherwise; 
or  if  she  is  or  may  thereafter  become  entitled  to  any  property. 
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by  the  decease  of  a  relatiye  intestate;  the  defendant  shall  not 
have  any  interest  therein,  absolute  or  contingent,  before  or  after 
her  death. 

4.  Where  final  judgment  is  rendered  dissolving  the  marriage, 
the  plaintiff  s  inchoate  right  of  dower,  in  any  real  property,  of 
which  the  defendant  then  is  or  was  theretofore  seized,  is  not 
affected  by  the  judgment, 

L.  iBK,  ch.  891. 

I   17eO.    Id.)  "wben  fustlon  brought  by  bnsbojid. 

Where  the  action  is  brought  by  the  husband,  the  following 
regulations  apply  to  the  proceedings: 

1.  The  legitimacy  of  a  child,  born  or  begotten  before  the  com- 
mencement of  the  offence  charged,  is  not  affected*  by  a  judgment 
dissolving  the  marriage;  but  the  lef^itimacy  of  any  otner  child 
of  the  wife  may  be  determined,  as  one  of  the  issues  in  the  action. 
In  the  absence  of  proof  to  the  contrary,  the  legitimacy  of  all  the 
children,  begotten  before  the  commencement  of  the  action,  must 
be  presumed. 

2.  A  judgment  dinsolving  the  marriage  does  not  impair,  or 
otherwise  affect,  the  plain tiff^s  rights  and  interests,  in  and  to  any 
real  or  personal  property,  which  the  defendant  owns  or  possesses, 
when  the  judgment  is  rendered. 

3.  Where  judgment  is  rendered  dissolving  the  marriage,  the 
defendant  is  not  entitled  to  dower  in  any  of  the  plaintiff's  real 
properly,  or  to  a  distributive  share  in  his  personal  property. 

2  R.  S.  144.  H  44. 47  and  48.    See  Real  Prop.  Law,  S  ITtt. 

I  1761.  [Repealed  by  L.  1909,  ch.  19.  See  Consolidated  Laws, 
tit.  Domestic  Kelations  Law,  S  8.] 
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▲BVIOIill  THIRD* 

Action  far  a  sejxiratton. 

For  vbat  otsse*  aatioa  war  b«  nfLinUiu$^ 
Id.:  10  wUat  coses. 
Requisites  of  compUint. 
Defendant  may  set  up  plaintiff's  nlWNMidaet. 

1766.  Support,   maintenance,  etc.,   of   wife  and  children. 

1767.  Judgment  for  separation  may   be  revoked. 

I  X7fl9*  For  wlM»4  0|k««*«  wUor  |ii#y  bfi  imMi>i»ii»«4# 

In  either  of  the  cases  specified  in  the  next  section,  an  action 
may  b«  maintalaed,  by  a  buaband  or  wife,  agaiaat  tbQ  otJher 
party  tn  the  marriafire,  to  proeore  a  judgment,  separating  tins 
parties  from  bed  and  board,  forever,  or  |or  a  limited  time,  for 
either  of  the  foiiowing  oausee: 

1.  The  ernel  and  inhnman  treatment  of  the  plaintiff  by  tbe 
defendant. 

2.  Such  conduct  on  the  part  of  the  defendant  tovards  tbe 
plaintiff,  as  may  render  it  unsafe  aad  improper  for  the  fornier 
to  aohabit  with  the  latter. 

8.  The  abandonment  of  the  plaintiff  by  the  defendant. 
4.  Where  the  wife  is  plaintiff,  the  neglect  or  reCusa}  of  the 
defendant  to  provide  for  her. 

t  v..  8.  146,  parte  of  ||  BO  sod  61.    fle*  li.  1814,  p.  240,  |  U. 

I  1763.  Id.  I  In  wb»t  mam^'h 

Such  an  action  may  be  maintained,  in  either  of  the  following 
cases: 

1.  Whore  both  parties  are  residents  of  the  State,  when  tiia 
action  is  commcncod. 

2.  Where  the  parties  were  married  within  the  State,  and  the 
plaintiff  ij   i  resident  thereof,  when  the  action  is  commenced. 

C.  Where  the  parties,  having  been  married  without  the  State, 
have  become  residents  of  the  State,  and  have  ronfinued  to  be 
residents  thereof  at  least  one  year;  and  the  plaintiff  is  such  a 
resident,  when  the  action  Is  commenced. 

Id..   fS  50  and  61   In   part. 

S  17G4.  ReqnlKltea  of  complaint. 

The  complaint  in  such  an  action  mii.'«t  specify  particnlnrly  the 
nature  and  circumstances  of  the  defendant's  miscondnct.  and 
must  set  forth  the  time  and  place  of  each  act  complained  of, 
with  reasonable  certainty. 

Id.,    f  62.  and   Rule  80. 

II  176R.  Defendant   may   net  nn  nlalntllTa   mlMcondnet. 

The  defendant  may  set  up,  in  justification,  the  misconduct  of 
the  plaintiff;  and  if  that  defence  i«*  established  to  the  satisfaction 
of  the  court,  the  defendant  is  entitled  to  judgment 

Id..    (   63. 

{  17<ie.  Support,  mnlntenance,  etc..  of  vHfe  and  cliildvem. 

Where  the  action  is  broucrht  by  the  wife,  the  court  may.  in 
the  final  jud^mmt  of  separation,  give  such  directions  as  the 
nature  and  ciroumstances  of  the  case  require.  In  particular, 
it  may  compel  the  defendant  to  nrovide  suitably  for  the  ednca- 
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tion  and  maintenance  o^  JJip. children  pj  tjie  marriage,  and  for 
the  support  of  the  plaintifr,  a8  justice  reQnircs,  baviDg  regard 
to  tbe  circunuitances  of  the  respective  parties.  Aod  the  com't* 
may.  in  such  an  action,  render  a  judgment.  compeUing  the 
defendant  to  make  the  provision  epeclned  in  this  section,  where, 
onder  the  circunostaaces  o|  the  ease,  sacU  «.  iu(iS^K<a«At  4*  pm^per, 
without  rendering  a  judgment  el  sepftvattoB^  > 

S«*  4  R.  0.  14A,  II  ;iA  fU)d  (i»r 

I  17G7.  Jiadarin«Bt  imr  mm^tnmHwm  wtkwr  ^0  T«^«1ce4. 

Upon  the  joint  application  of  the  parties,  accompanied  with 
satisfactory  cTldejioe  Af  ;thftjE  xecopcUiailoo,  a  jiitoaeni  f»r  a 
separation,  forever,  or  for  a  limited  period,  rendered  as  prbscrioeA 
in  this  sfticle,  way  be  jevoked*  at  nny  tiipe.  by  th^^  court  which 
rendered  it,  subject  to  such  regulations  a w  restrictions  as  the 
court  thinks  fit  tc  impose. 
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ARTICLE  FOURTH. 

Provisions  applicable  to  tico  or  more  of  the  actions  specified  in 
this  tiltc. 

Sec.  1768.  Married  woman  deemed  a  resident  In  certain  cosea. 

1769.  Alimony,  cspensea  of  action,  and  costs;  liow  awarded. 

1770.  What  U  dvemed  a  counterclaim. 

1771.  Custody    and    maintenance   of   children   and  anpport  of   plaintiff. 

1772.  SupiJort.    maintenance,   etc.,   of  wife   and   clilldren.     Sequeatratlon. 

1773.  Id. ;  wbou  enforced  by  punlaliment  for  contempt. 

1774.  Regulations  respecting  Judgment. 

I   1708.  Married    'woman    deemed    a    resident    In    certain 


If  a  married  woman  dwells  within  tbe  State,  where  she  com- 
mences an  action  against  her  husband,  as  prescribed  in  either  of 
the  last  two  articles,  she  is  deemed  a  resident  thereof,  although 
her  husband  resides  elsewhere. 
2  R.   S.   147,   i  57  (2  Edm.   164),   am'd. 

I  1769.  Alimony,  expennes  of  action  and  coata^  hoi^ 
at\'arded. 

AVhere  an  action  is  brousrht,  as  prescrilied  in  either  of  the 
last  two  articles,  the  court  may,  in  its  discretion,  during  the  pen- 
dency thereof,  from  time  to  time,  make  and  modify  an  order  or 
orders,  requiring  the  husband  to  pay  any  sum  or  sums  of  money 
necessary  to  enable  the  wife  to  carry  on  or  defend  the  action,  or 
to  provide  suitably  for  the  education  and  maintenance  of  the 
children  of  the  marriage,  or  for  the  support  of  the  wife,  haTing 
regard  to  the  circumstances  of  the  respective  parties.  The  final 
judgment  in  such  an  action  may  award  costs,  in  favor  of  or 
against  either  party,  and  an  execution  may  be  issued  for  the  col- 
IcH'tion  thereof,  as  in  an  ordinary  ca.se;  or  the  court  may,  in  the 
judgment,  or  by  an  order  made  at  any  time,  direct  the  costs  to 
be  paid  out  of  any  property  sequestered,  or  otherwise  in  the 
power  of  the  court. 
Id.,  i  68. 

I   1770.   [Am*d,  1881.]    "Wliat  la  deemed  a  counterclaim. 

Where  an  action  is  brought  by  either  husband  or  wife,  as  pre- 
Fv-ribod  in  cither  of  the  last  two  articles,  a  cau.se  of  action,  against 
the  plaintiflf  and  in  favor  of  the  defendant,  arising  under  either  of 
said  articles,  may  be  interpos<'d,  in  connection  with  a  denial  of  the 
material  allegations  of  the  complaint,  as  a  counterclaim. 

I  1771.  [Am*d.  18»5,  1(K>4,  10O8.1  Cnatody  and  mainte- 
nance  of   children,   and    Mnpport   of   plaintiff. 

Where  an  action  is  brought  by  either  husband  or  wife,  'as  pre- 
scribed in  either  of  the  last  two  articles,  the  court  must,  except 
as  otherwise  expressly  prescribed  in  those  articles,  give,  either 
in  the  final  judgment,  or  by  one  or  more  orders,  made  from 
time  to  time,  before  final  judgment,  such  directions  as  justice 
requires,  between  the  parties,  for  the  custody,  care,  education, 
and  maintenance  of  any  of  the  children  of  the  marriage,  and 
where  the  action  is  brought  by  the  wife,  for  the  support  of  tho 
plaintiff.  The  court  may,  by  order,  upon  the  application  of 
either  party  to  the  action,  after  due  notice  to  the  other,  to  be 
given  in  such  manner  as  the  court  shall  prescribe,  at  any  time 
after  final  judgment,  annul,  vary  or  modify  such  directions,  or 
in  case  no  such  direction  or  directions  shall  have  been  made, 
amend  it  by  inserting  such  direction  or  directions  as  justice  re- 
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quires  for  the  custody,  care,  education  and  maintenance  of  any 
such  child  or  chihlren  in  such  final  judgiuont  or  order  or  orders. 
But  no  such  application  shall  be  made  by  a  defendant  unless 
leave  to  make  the  same  shall  have  been  previously  jjranted  by 
the  court  by  order  made  upon  or  without  notice  as  the  court  in 
its  discretion  may  deem  proper  after  presentation  to  the  court 
of  satisfactory  proof  that  justice  requires  that  siK-h  an  applica- 
tion should  be  entertained.  Where  an  actiou  is  brought  by  a 
wife,  as  prescribed  in  article  second  of  this  chapter,  and  a  final 
judgment  of  divorce  has  been  rendered  in  her  favor,  the  court, 
upon  the  application  of  the  defendant  on  notice,  and  on  proof  of 
the  marria/;e  of  the  plaintiff  after  such  final  judi^ment,  must  f»y 
order  modify  such  final  judgment  and  any  orders  made  with 
respect  thereto,  by  annnllinjr  tlio  provisions  of  su(  h  liiia!  jiK'r:- 
ment  or  orders,  or  of  both,  directing  payments  of  money  for  the 
support  of  the  plaintiff. 

L.  1895,  ch.  891;  L.  1004,  ch.  339;  L.  1908,  ch.  297.  In  effect  Sept.  1, 
19<J8. 

f  17T2.  [Am'd,  1004.]  Support,  mafntenance)  etc.,  of  wife 
■Bd  ehfldreja.     Secivcstratloii. 

Where  a  judgment  rendered,  or  an  order  made,  as  prescribed 
in  tliis  article,  or  in  either  of  the  last  two  articles,  or  a  judgment 
for  divorce  or  separation  rendered  in  another  state,  upon  the 
ground  of  adultery  upon  which  an  action  has  been  brought  in 
this  state,  and  judgment  rendered  therein,  requires  a  husband 
to  p^-ovide  for  the  education  or  maintenance  of  any  of  the  chil- 
dren of  a  marriage,  or  for  the  support  of  his  wife,  the  court  may, 
in  its  discretion,  also  direct  him  to  give  reasonable  security,  in 
8uch  a  manner,  and  within  such  a  time,  as  it  thinks  proper,  for 
the  payment,  from  time  to  time,  of  the  sums  of  money  required 
for  that  purpose.  If  he  fails  to  give  the  security,  or  to  make 
any  pajrment  required  by  the  terms  of  such  a  judgment  or  order, 
whether  he  has  or  has  not  given  security  therefor;  or  to  pay  any 
sum  of  money  which  he  is  required  to  pay  by  an  order,  made  as 
prescribed  in  section  seventeen  hundred  and  sixty-nine  of  this 
act;  the  court  may  cause  his  personal  property,  and  the  rents  and 
profits  of  his  real  property,  to  be  sequest^rcjd,  and  may  appoint 
a  receiver  thereof.  The  rents  and  profits,  and  other  property,  so 
sequestered,  noay  be,  from  time  to  time,  applied,  nnder  the  direc- 
tion of  the  court,  to  the  payment  of  any  of  the  sums  of  money 
specified  in  this  section,  as  justice  requires. 

Id.,  §60,  am*d;  L.  1904,  ch.  318.    In  effect  Sept.  1.  1904. 

9  1778.  [Am'd,  1009.]  Id.?  when  enforced  liy  punish* 
ment  for  contempt. 

Where  the  husband  makes  default  in  paying  any  sum  of  money 
specified  in  the  last  section,  as  required  by  the  judgment  or 
order  directing  the  payment  thereof;  and  it  appears  presumptively, 
to  the  satisfaction  of  the  court,  that  payuieut  cannot  be  enforced 
by  means  of  the  proceedings  prescribed  in  the  last  section,  or  by 
resortini^r  to  the  security,  if  any,  given  as  therein  prescribed,  the 
court  may,  in  its  di.scretion,  make  an  order  re<iuiring  the  husband 
to  show  cause  before  it,  at  a  time  aud  place  therein  specified, 
why  he  should  not  be  punished  for  his  failure  to  make  the  pay- 
ment; and  thereupon  i)roceedings  must  be  taken  to  punish  him, 
as  prescribed  in  article  nineteen  of  the  judiciary  law  for  the 
punishment  of  a  contempt  of  court,  other  tlian  a  criminal  con- 
tempt.    Such  an  order  to  show  cause  may  also  be  made,  without 
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any   previous  sequestration,  or  direction  to  give  security,  where 
the  court  is  satisfied  that  they  would  be  ineflfectual. 

Am'd  by  L.  1909,  ch.  G5,  |  ti.  See  note  58  ot  notes  of  Board  of  Stat- 
utory (Jonsoliilatluu  at  eud  of  code. 

S  1774.  rAm*d,  1902,  190Sy  1005.]  H«0Hlatl*a»  reiipe«(tii« 
Judsriaent. 

In  an  action  brought  as  prescribed  in  this  title,  a  fioal  jiidK- 
meut  shall  not  bo  rendered  in  favor  of  the  plaintiff  opfon  the 
defendant's  default  in  appearing  or  pleading,  unless  eitlier  tho 
summons  and  a  copy  of  tlie  complaint  were  persona))y  served 
upon  the  defendant;  or  the  copy  of  the  summons  delivered  to  the 
defendant,  upon  personal  service  of  the  summons,  or  d^iireped  to 
him  without  the  state,  or  published,  jjursuant  to  an  order  for 
that  purpose,  obtained  as  prescribed  in  chapter  fifth  of  this  act, 
contains  the  following  words,  or  words  to  the  same  effect,  legibly 
written  or  printed  upon  the  face  thereof,  to  wit:  "Action  to 
annuha  marriage;"  "Action  for  a  divorce;"  or  "Action  for  a 
separation;"  according  to  the  article  of  this  title,  under  which 
the  action  is  bronght.  Where  the  summons  is  personally  s«^ved, 
but  a  copy  of  the  complaint  is  not  served  therewith;  or  where  a 
copy  of  tho  summons  and  copy  of  the  complaint  are  delivered  to 
the  defendant  without  the  state,  the  certificate  or  affidavit  prov- 
ing service,  must  affirmatively  state,  in  the  body  thereof,  tliat  such 
an  inscription,  setting  forth  a  copj'  thereof,  was  so  written  or 
printed  upon  tho  face  of  the  copy  of  the  summons  delivered  to  the 
defendant.  No  final  judgment  aujiulliiig  a  marriage,  or  divorcing 
the  parties  and  dissolving  a  niarn'agc,  shall  Ik?  entered,  }n  an 
action  brought  under  either  article  first  or  article  second  of  this 
title,  until  after  tho  exxnration  of  three  mortths  after  the  filiRg 
of  the  decision  of  the  court  or  report  of  the  referee.  Such  de- 
cision or  report  must  be  filed  and  interlocutory  judgment  ther^OB 
must  be  entered  within  fifteen  days  after  the  party  becomes  en- 
titled to  file  or  enter  the  same,  and  can  not  be  filed  or  entered 
after  the  expiration  of  said  period  of  fifteen  days  unless  by  order 
of  the  eonrt  ai>on  application  and  enfiTicient  cause  being  shows  tar 
the  delay.  Wtthin  thirty  da^s  alter  the  expiration  of  said  period 
ol  three  months  tinal  judgment  shall  be  entered  as  of  eourse  npou 
silld  decision  or  report,  vnless  for  auificieBt  cause  the  eonri  ia  the 
meantime  shall  have  otherwise  ordered.  Upon  fihng  the  de- 
cision of  the  court  or  report  of  the  referee,  a  judgment  aunulllug 
a  marriage  or  divorcing  the  parties  and  dissolving  a  marriage, 
shall  be  interlocutory  cmly  and  shall  provide  for  the  entry  of  final 
judgment  granting  such  relief  three  Uionths  after  entry  of  inter- 
locutory judgment  unioss  otherwi*<o  ordered  by  the  conrt.  The 
final  judgnieut  must  be  entered  within  thirty  days  after  the  ex- 
piration of  said  period  of  three  monihs  and  can  not  be  entered 
after  the  expiration  of  such  period  of  thirty  days  except  by 
order  of  the  court  on  applicntion  and  sufficient  cause  being  shown 
for  the  delay.  The  infcrlocufory  jud;:ment  may^  in  the  discre- 
tion of  the  court,  proride  fcir  the  pavment  of  alimony  tintil  the 
entry  of  final  judgment;  It  may  include  a  judgment  for  costs, 
when  costs  are  award(Ml,  in  which  case  said  judgment  for  eosta 
shall  be  docketed  hy  the  clerk,  and  thereupon  shall  have  the  aame 
force  and  eff(^.»t  as  if  docketed  upon  the  entry  of  final  jiidgmewt 
therein,  except  that  it  shsll  not  be  t-nforceable  hy  execution  or 
punishmenf  until  the  entry  of  final  jndgment  in  said  action. 

St»e  ante.  !  1757:  L.  1002,  cb.  3t54;  Ix  1903,  ch.  4S8;  L.  lOW,  ch.  637.  Ia 
effect  Sept.  1,  1906. 
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TiMjE  n. 

Actions  relating  to  a  corporAtfon. 

AMhfle  I.  AetfoB  by  a  eofporation,  And  li«ton  agtiliMt  tt  cofoeratioii,  tc 
moaret  iAffiases  or  proporty.  ruxwu,    w 

2.  Judicial  supervision  of  a  corporation,  and  of  the  oflcM»  CAd 
members  thereof. 

e.  Actions  to  procure  the  dissolution  of  a  corporation,  and  actions 
to  enforce  the  Individual  liability  of  the  omcers  or  members 
of  a  cdrpofraUoa,  wftli  or  WlOkoat  a  HJssolttMoli  thetoof . 

4.  Action   by  ^ha   people  to  annui   a   c<jpi>oratlcBi. 

p.  Provisions  applicable  to  two  or  more  of  the  acUons  ipeclfled  in 
this  title. 

▲RiaCUS   FIHST. 

deiic»  bp  a  corporation^  and  action  against  a  oorporation^  t^ 
recover  datnagee  or  property. 

9m,  ITTi.  CkvnirUiit  Id  actlODS  by  or  i^aliiBt  corporatlooi. 

fZZS*  Jl'^*^  P«oof  of  iKH-porata  eslgteace  vjoneceasanar.  ,     , 

1777.  JllBnomcr,  when  valved. 

i71B.  Action   afinlDflt    a   corporation,    upon   a.  note,   etc. 

ITW,  When  foreign  eofpOfratlona  vuty   sae.  ( 

1780.  Whe*  forelvB  oorporations  may  be  coed. 

I  1T76.  Complaint  in  actions  by  or  agralnst   cnry^guUgnji, 

In  an  action  brought  bF  or  tLgskivt  a  corporation,  t^  opinpldtfit 
must  aver  that  the  plaintiff,  or  the  defendant  as  the  case  may  be, 
IS  a  corponi«k>n;  mvwt  state  wh«th«>r  it  is  a  domealie  or  foiteif n 
earp4>ratio&;  a^d,  if  tke.  latter,  the  State,  country,  or  govwam^mt, 
by  or  under  wbose  lawa  it  was  created.  But  the  plaintiff  nee^  not 
set  f^rth*  or  specially  refer  to  any  act  or  proceetfiwg,  hy  or  iwder 
wbidh  the  Goiporfttiou  was  create^. 

See  2   R.   S.   459,    {   13   (2   Edm.   4T0). 

f  1TT«.  "WU^m  pro««  <of  «orp.oariUe  9mAmUm4»  mn^ieeeiusurr* 

In  an  action,  brougiit  by  or  against  a  corporatioa,  the  plaintifi 
need  not  prov#,  upon  the  trial,  tiie  exietenoe  of  the  corporation, 
unlem  the  anstt^er  is  yerified,  ond  4?ontains  an  affirmative  aUega- 
tloD  that  the  plaintltf,  or  the  defendant,  as  the  oase  may  foe,  is 
not  a  eoft)oratloti. 

Id.,  t  3,  am'd;  L.  1804,  ch.  422  (6  Edm.  296),  and  li.  19m,  eH.  (M8. 

9  1777.  Mlanomer,  wben  vmived. 

In  an  action  or  special  proceeding,  brought  by  or  against  a  cor- 
poration, the  defendant  is  deemed  to  have  waived  any  mistake 
in  the  statement  of  the  corporate  name,  unless  the  misnomer  is 
pleaded  in  the  answer,  or  other  pleading  in  the  defendant's  behalf. 

Td.,  9  14,  am*d. 

9  1778.  Action  against  a  corporation  npon  a  note,  ete. 

In  an  action  against  a  foreign  or  domestic  corporation,  to  re- 
cover damages  for  the  non-payment  of  a  promissory  note,  or  other 
evidence  of  debt,  for  the  absolute  payment  of  money,  upon  de- 
mand, or  at  a  particular  time,  an  order,  extending  the  time  to 
answer  or  demur,  shall  not  be  granted,  except  by  the  court,  upon 
notice  to  the  plaintiff's  attorney.  In  such  an  action,  unless  the 
defendant  serves,  with  a  copy  of  his  answer  or  demurrer,  a  copy 
of  an  order  of  a  judge,  directing  that  the  issues  presented  by  tne 

44G 


n  1779-80  CORPORATION.  c.l5,t.2,a.  1 

pleadings  be  tried,  the  plaintiff  may  take  judgment,  as  in  case  of 
default  in  pleading,  at  the  expiration  of  twenty  days  after  ser- 
▼ice  of  a  copy  of  the  complaint,  either  personally  with  the  sum- 
mons, or  upon  the  defendant's  attorney,  pursuant  to  his  demand 
therefor;  or,  if  the  service  of  the  summons  was  otherwise  than 
personal,  at  the  expiration  of  twenty  days  after  the  service  ia 
complete. 

2  B.  8.  459.  fi  8,  9  and  10. 

I  17TD.  'When  foreign  eorporatlon  may  «iie« 

An  action  may  be  maintained  by  a  foreign  corporation,  in  like 
manner,  and  subject  to  the  same  regulations,  as  where  the  action 
is  brought  by  a  domestic  cori)oration,  except  as  otherwise  spec- 
ially prescribed  by  law.  But  a  foreign  corporation  cannot  main- 
tain an  action,  founded  upon  an  act,  or  upon  a  liability  or  obli- 
gation, express  or  implied,  arising  out  of,  or  made  and  entered 
into  in  consideration  of,  an  act,  which  the  laws  of  the  State 
forbid  a  corporation  or  association  of  individuals  to  do,  without 
express  authority  of  law.  This  section  does  not  affect  the  validity 
of  a  meeting  of  the  stockholders  or  directors  of  a  foreign  cor- 
poration, held  within  the  State,  where  such  a  meeting  is  author- 
ized by  the  laws  of  the  State,  country,  or  government  by  or  under 
which  the  corporation  is  created;  or  of  an  act,  done  at  such  a 
meeting,  which  is  not  in  conflict  with  the  same  laws,  or  the  laws 
of  the  State. 

Id.,  IS  1  and  2;  li.   1878.  «b.  634  (9  Kdm.  876). 

I  1780.  'When  forelarn  corporation  may  be  amed* 

An  action  against  a  foreign  corporation  may  be  maintained  by 
a  resident  of  the  State,  or  by  n  domestic  corporation,  for  any 
cause  of  action.  An  action  against  a  foreign  corporation  may  be 
maintained  by  another  foreign  corporation,  or  by  a  non-resident, 
in  one  of  the  following  cases  only: 

1.  Where  the  action  is  brought  to  recover  damages  for  the 
breach  of  a  «>ntract  made  within  the  State,  or  relating  to  prop- 
erty situated  within  the  State,  at  the  time  of  the  making  thereof. 

2.  Where  it  is  brought  to  recover  real  property  situated  within 
the  State,  rr  s.  chattel,  which  is  replevied  within  the  State. 

3.  Where  the  cause  of  action  arose  within  the  State,  except 
where  the  object  of  the  action  is  to  affect  the  title  to  reaA  prop- 
erty situated  without  the  State. 

Oo.  Proc.,  S  427;  2  R.  8..  S  16.  am'd;  L.  1849.  eh.  107  (2  Edm.  479|. 


c.  15. 1 2,  a.  2  CORPORATION.  ,55  1781-^3 

Jiidicial  supervision  of  a  corporation,  and  of  the  officers  and 
members  thereof, 

Ii83.  Thin  article,  how  construed. 

dated  LaArs,  tit.  General  Corporation  Law,  ^  90-92.  J 
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AMnoiM  vaniD. 

AciianB  t6  proture  the  di9$oluUon  qf  a  cor^(>riiti(m,  and  art%on9 
to  enforce  the  iwUvidxial  liability  of  the  officers  or  member^  qfm 
corporation,  with  or  without  a  dissotutiou  thereof. 

Bee.  1784.  "^^S^^  f^  Jadgment  creditor  for  ee^aeetretkti,  eU«. 

1786.'  Id.i  Iv  wbovi  tQ  toe  knn^MU 

1787.  Temporarj     njunetloD. 

1788.  BeceiTer  maj  be  appointed.      Permanent  aad  temponuy  reeelTet. 

Powers,    etc.,   of   temporanr   receiver. 

1789.  Additional  powers  and  duUee  ma/  b«  oonferxed  upon  tempocaiy 

recelTer. 

1790.  liaklng  etockbolden,  etc.,  parties. 

1791.  When  separate  action  may  be  broogbt  against  tbem. 

1792.  Proceedings  In  eitber  acUoi . 

1793.  J  dgment;    property  of   corporation  to  bs  dlstxtbated. 

1794.  Id.;  stock  subscriptions  to  be  recovered. 

1795.  Id.;  ss  to  UabiUUes  of  directors  and  staokboUexa. 

1796.  Effect  of  tbls  srtlcU  limited. 

§§  1784.1790.  [Repealed  by  L.  IIKK),  ch.  28.  See  Consoli. 
dated  Laws,  tit.  General  Corporation  Law,  §§  100-100,  1U1>^ 
115.1 
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ARTICLB  FOURTH. 

Action  by  the  people  to  annul  a  carporaiion. 

Sec.  1T97.  Action   hj  attorney-general,   when  legislature  directs, 
17118.  Id.,    by   Isave  cf   court. 
1789.  Leave;    when   and   bow   granted. 
imuo.  Action  triable  by  a  Jury. 
IMIl.  Judgment. 
1W2.  iQjuuGtloi  mar  lasue. 
18U8.  Copy  of  Jodguieot-roil  to  be  filed  and  published. 

§§  I7t>7»l80».    [Repealed    by    L.    1900,   eb.   28.      See    Consoli- 
dated  Laws,  tit.  General  Corpora tiuu  haw,  §§  i:iO-K{0.J 
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ARTICLE   FIFTH. 

Provisions  applicable  to  two  or  more  of  the  actions  specified  in 

this  title. 

Sec.   1801.  Corlaln   cori>or«t1onii  exc<»ptetl   from   certain   aiitclefi  of  thia   title. 

IKd.*!.  Ofllcerx  ai.<l  ftgi>ut0  may  be  eompelletl  tu  tMtlCy. 

1K()6.  InJunrtloiiB  HtayliiK  acllonti   by  oriHliton*. 

1807.  Clredlturs  may  be   bruiiytit   In. 

180K.  When  attorney -general  muKt  bring  action. 

1800.  KequiKlteH  of  Injunction  agalnist  corporal tonn  In  certain  casea. 

1810  Id. :    of  order   ap|K>in(ing   receiver    in   certain   ra^ea. 

1811.  Id.;   of  Judicial  8UMi)euMlon  or  removal  of  an  officer. 

1812.  Application    of   certain    proTlHiouH   to   Jolnt-atock    atwoclatlon!*. 

1813.  Ju   action   against  atockholdeni.   mlnnomer,   etc.,   not  available. 

H  1804-1808.  [Repealed  by  L.  1000,  oh.  28.  See  Consoli- 
dated La\v.s,  tit.  General  Cori»oratiou  Law.  §§  30O-304.J 

§  180f>.  [Am*«l.  imw.]  ReqalMlteN  of  Injunction  asalnnt 
Jolnt-ntock  nsiioclatlona  In  certain  caiiea. 

An  injnnetion  order,  aiiapendini?  the  jreneral  and  ordinary  Im.H'- 
nesK   of   a    juiut-Ktoi'k    aBMOciation,    consisting   of   seven   or   more 

?iersr)us,  or  suHi)endinK  fn)ni  otflce,  or  restrainiu}?  from  the  per- 
orniance  of  his  duties,  a  trustee,  director,  or  other  oflSoer  thereof, 
can  he  granted  only  hy  the  court,  upon  notice  of  the  application 
therefor,  to  the  proper  officer  of  the  association,  or  to  the  trus- 
tee, director,  or  other  olllcer  enjoined.  If  such  an  injunction 
order  is  made,  otherwise  than  as  i»rescribed  in  this  section,  it  is 
void. 

L.  1870.  di.  151.  I  1  (7  Rdm.  GGU.  am'd.  See  |i  1787,  1919.  Am'd  by 
L.  1909.  ch.  (55.  Also  partly  reiK-ahd  bv  L.  1909,  ch.  28.  See  CoUHOlldatctl 
LawH,  tit.  (Seneral  (.Corporation  Law,  f  305.  See  note  59  of  notes  of  Board 
of  Statutory  CuuHolldatlon   at  e.ul  of  <-(mK\ 

II  1H10.1811.  [Repealed  hy  I..  11K)0,  ch.  28.  See  CousolidateU 
Laws,  tit.  (General  Corporation  Law,  ^i  3(H>-307.] 

§  1K12.  [Am*d,  IfKlO.l  Application  of  certain  provUlonn 
to  Jolnt-atock   aanodatlona. 

Section  eighteen  hundred  and  nine  of  the  code  of  civil  pro- 
cedure and  sections  three  liiindred  and  six  and  three  hundred  and 
seven  of  tlie  general  con>oration  law  apply  to  an  action  or  a 
special  prtKet»dini?,  tiKainst  a  joint-stoclc  association  created  by  or 
under  the  laws  of  the  State,  or  a  trustee,  director,  or  other  officer 
thereof;  or  aKainst  a  joint-stock  association  created  by  or  under 
the  laws  of  another  state,  goverutneut,  or  country,  or  a  trustee, 
director,  or  other  iifflcer  thereof,  where  the  association  does  busi- 
ness within  the  State,  or  ha.s,  within  the  State,  a  business 
affcncy  or  a  fiscal  agency,  or  an  agency  for  the  transfer  of  its 
stock. 

Id.,  I  5.  amM;  L.  1875,  ch.  42».  See  I  2463.  Am*d  by  L.  1909,  ch.  65. 
AlMo  partly  r<>|)ealed  by  L.  1909.  Hi.  28.  See  Conaolldated  Lawa,  tit.  Oeneral 
Cori>oratlun  I^w,  |  308.  Se<*  note  ttu  of  uotea  of  Board  of  Statutory  Coo* 
■olldatlou  at  end  of  code. 
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§  1M1».  [Am*d,  1009,]  In  action  asainiit  stoekliolderay 
misnomer,    etc.,   not   available. 

Where  an  action,  authorized  by  a  law  of  the  State,  is  brought 
against  one  or  mure  persons,  ah  stockholders  of  a  joint-stock  asso- 
ciatioUy  an  objection  to  any  of  the  proceedings  cannot  be  taken, 
by  a  person  properly  made  a  defendant  in  the  action,  on  the 
ground  that  the  plaintiff  has  joined  with  him,  as  a  defendant  in 
the  action,  a  person,  whose  name  appears  on  the  stock-books  of 
the  association,  as  a  stockholder  thereof,  by  the  name  so  appear- 
ing; but  who  is  misnamed,  dr  dead,  or  is  not  liable  for  any  cause. 
In  such  a  case,  the  court  may,  at  any  time  before  final  judg- 
ment, upon  motion  of  either  party,  amend  the  pleadings  and 
other  papers,  without  prejudice  to  the  previous  proceedings,  by 
sulvstitutittg  the  true  name  of  the  person  intended,  or  by  striking 
out  the  name  of  the  person  who  is  dead,  or  not  liable,  and,  in  a 
proper  ca«e,  inserting  the  name  of  his  representative  or  successor. 

L.  1809.  ch.  157.  I  2  (T  Bdm.  426).  Am'A  b^  L.  1909.  oh.  65.  Also 
partly  repralcd  by  F..  1909  ch.  28.  See  Conisolidated  Laws,  tit.  General  Cor- 
pora tloo  L4IW.  I  809.  See  note  01  of  notes  of  Board  of  Statutory  Ck>n- 
Bolidatlon  at  end  of  code. 
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TITLE  III. 
Actions  relating  to  the  estate  of  a  decedent. 

Article  1.  Action  by  or  agalnit  an  executor  or  admlnlBtrator. 

2.  Action  bv  a  creditor  againat  hla  debtor's  next  o(  kin,  legatee*  half 

or    devisee. 
8.  Action  to  establlab  or  Impeach  a  will. 
4.  General  and   miscellaneous  proTUIons. 

ARTIGI«B  FIRST. 

Action  by  or  against  an  executor  or  administrator. 

Sec.  1814.  Action,  etc..  bj  and  against  executor,  etc.,  to  be  brou^t  In  repM- 
seutatlve    capacity. 

1815.  When  personal  and  representative  cause  of  action  ma/  be  Joined. 

1816.  Id.;   separate   dockets   and   executions.  f 

1817.  Begulations.  when  some  of  the  eaecutors,  etc..  are  not  enmnftoned. 

1818.  Executors  who  have  not  qualified,  not  necessary  parties. 

1819.  A«tloo  by  legatees,  etc.,  against  executor,  etc. 

1820.  Id.;    by   infant;    guardian's   tmnd. 

1821.  When  action  barred  bv  Judgment  against  heir,  etc. 

1822.  Limitation  of  action  by  creditor  on  claim   rejected,   etc. 

1823.  Decedent's   reel   property   not   bound  by  Judgment    sgalnat  «SM«- 

tor,    etc. 

1824.  Want  of  assets  not  to  be  pleaded  by  executor,  etc. 
1826.  Leave  to  issue   execution   against   executor,    etc. 

1826.  Id.;  how  procured:   order;  and  contents  thereof. 

1827.  Security  may  be   required   from  a  legatee. 

1828.  Actions,  etc.,  when  not  to  abate. 

1829.  Execution    on    former    Judgment. 

1830.  Action  against  executor,  etc.,  who  has  been  saperseded. 

1831.  False  pleading  by  executor,  etc. 

1832.  When  inventory  may  be  contradicted. 

1833.  Liability  for  uncollected  demands. 

1834.  The    last   two   sections    qnalUled. 
1S35.  Costs;    how    awarded. 

1836.  Id.;    when  awarded. 

lS30a.  Foreign  executuc  or  administrator  may  sue  or  be  sued. 

I  1814.  Actloa,  etc.,  by  and  asa-lnnt  •z*o«tor,  ete**  to  •• 
brouslKt  In  reprenentnttve  cnpaeltr- 

An  action  or  special  proceeding,  hereafter  commenced  by  an 
executor  or  administrator,  upon  a  cause  of  action,  '..Jlon^ns  to 
him  in  his  reprosentatiTe  capacity,  or  an  action  or  special  pro- 
ceeding?, hereafter  commenced  against  him,  except  where  it  ia 
brouglit  to  charge  him  personally,  must  be  brought  by  or  against 
him  in  his  representatlye  capacity.  A  judgment,  In  an  action 
hereafter  commenced,  recovered  against  an  executor  or  admini»- 
trator,  without  describing  him  in  his  representative  capacity,  can- 
not be  enforced  against  the  property  of  the  decedent,  except  by 
the  special  direction  of  the  court,  contained  therein. 

I  1816.  "Wlaen  pernonal  nnd  representntlT'e  eannen  of 
action   ntay   be   Joined. 

An  action  may  be  brought  against  an  execntor  or  administrator, 
personally,  and  also  in'  his  representative  capacity,  !n  either  of 
the  following  cases: 

1.  Where  the  complaint  sets  forth  a  cause  of  action  against 
him  in  both  capacities,  or  states  facts,  which  render  it  uncertain, 
in  which  capacity  the  cause  of  action  exists  against  him. 

2.  Where  the  complaint  sets  forth  two  or  more  causes  of  ac- 
tion against  the  defendant,  in  different  capacities,  all  of  which 
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grow  out  of  the  same  transaction,  or  transactions  connected  with 
the  same  subject  of  action;  do  not  require  different  phiccs  or 
modes  of  trial;  and  are  not  Inconsistent  with  each  other. 

In  a  case  specified  in  this  section,  a  judgment  for  the  plaintiff 
for  a  flum  of  money  must  distinctly  show,  whether  it  is  awarded 
airainst  the  defendant  personally,  or  in  his  reprcBentative  ca- 
V«city. 

Bee  f  484,  rabd.  9,  ante. 

i  1816.  Id.  J  aeparate  diKsk^ts  and  executions. 

In  a  case  specified  ia  the  last  section,  or  where  costs,  to  be 
collected  out  of  the  iodiyxdual  propei'ty  of  «n  executor  or  ad/nin- 
istrator*  are  awaoded  in  an  action  biy  or  against  him  in  his  repie- 
sentatire  capacity,  so  mnch  of  the  judgment,  as  awards  a  sum  pf 
money  against  him  personally,  may  be  separately  docketed,  and  u 
separate  execution  may  be  issued  thereupon,  as  if  the  judgment 
contained  no  award  against  him  in  bis  representative  capacity. 

See  H  laas  aiMi  t246,   poet. 

I  181T.  Revvlatlons,  'wlten  some  of  the  ezeeiator8»  ete.t 
»re  not  svinmoned. 

In  an  action  or  special  proceeding  against  two  or  more  executors 
or  administrators,  representing  the  same  decedent,  all  are  con- 
sidered as  one  person;  ond  those  who  are  first  serred  with  process, 
or  first  appear,  mast  answer  the  plaintiff.  Separate  answers;  by 
different  executors  or  administrators  cannot  be  required  or  al- 
lowed, except  by  direction  of  the  court.  Judgment  in  fayor  of 
the  plaintiff  may  be  entered,  and,  in  a  proper  case,  execution  may 
be  Issued,  against  all  the  defendants,  as  if  all  had  appeared.  But 
this  section  does  not  affect  the  plaintiff's  right  to  bring  into  court 
ijl  the  executors  or  administrators,  who  are  parties. 

t  ft.  8.  44B.  H  5  eaA  T  (2  Bdm.  4(r7).  am'd. 

I  1818.  Bzeentors  -who  baTe  net  tinallfted,  not  neoeiuukvy 
»»rtlea. 

One  of  two  or  more  executors,  to  wh6m  letters  testamentary 
hare  not  been  issued,  Is  not  a  necessary  party  to  an  action  or 
special  proceeding,  in  favor  of  or  against  the  executors,  In  their 
representative  capacity. 

L.   1888,  ch.  149,  |  1  (4  Bdm.  606). 

I  ISlSw  Antton  by  levatee»  mte^  a^aJnst  execittor»  e^e* 

If,  after  the  expiration  of  one  year  from  the  granting  of  bet- 
ters testamentary  or  letters  of  administration,  an  executor  or  ad- 
ministrator refuses,  upon  demand,  to  pay  a  lognoy,  or  diatribn- 
tlve  share,  the  person  entitled  thereto  may  maintain  such  an  ac- 
tion against  him.  as  the  case  requires.  But  for  the  purpose  of 
computing  the  time,  within  which  such  an  action  must  be  com- 
menced, the  cause  of  action  is  deemed  to  accrue,  when  the 
executor's  or  administrator's  account  is  judicially  settled,  and 
not  before. 

8  B.  8.  114k  i  f  40  Mdkj  1M|.    See  |  lS2f,>  peat. 

I  1890.  Id.|  by  Infant  (  srnardlan's  bond. 

Tlie  guardian  ad  litem  of  an  infant,  in  whose  favor  an  ac- 
tion is  brought,  as  prescribed  in  the  last  section,  muRt,  unlesR  he 
Is  also  the  general  guardian,  execute  and   file  with  the  clerk. 
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before  the  commencement  of  the  action,  a  bond  to  the  Infant, 
with  at  least  two  sufficient  sureties,  in  a  penalty  fixed  by  a  judge 
of  the  court,  conditioned  that  the  jfuardian  will  duly  account  to 
the  infant,  when  he  attains  full  age.  or,  in  casfe  of  his  deatti, 
to  his  personal  representatives,  for  all  money  or  property,  wliicn 
the  guardian  may  receive,  by  reason  of  the  legacy  er  divtribotiTe 
share.  ' 

2  B.  8.  114,  I  12,  am'd.    See  {  476,  ante. 

I  1881.  Wben  action  barred  by  Jndinneiiit  aflralnat  beiv, 
etc.  •-.:.».;.•' 

A  final  judgment  against  an  heir  or  devisee  ban  an  action 
against  the  executor  or  administrator  of  the  decedent,  for  tbe 
same  cause,  and  every  other  remedy  to  enfoKse  payment  thereof 
out  of  the  decedent's  property,  unless  an  execution  against  prop- 
erty, issued  upon  the  judgment,  baa  been  returned  wholly  or 
partly  unsatisfied,  or  sufficient  real  property  to  satisfy  the  judg- 
ment has  not  descended,  or  been  devised,  to  the  judgment  debtor. 
But,  if  the  judgment  was  recovered  for  a  debt  or  legacy,  expreesly 
charged  upon  the  estate  descended  or  devised,  the  bar  ia  ab- 
solute. I 
Id..  H  7  and  8,  am'd  and  conaoUdated. 

i  1822.  [Am*d»  1895.]  I^tmltaUon  of  action  b^  creditor 
on  cUUm  releeted,  etc 

Where  an  executor  or  administrator  diaputefl  or  rejects  a  claim 
against  the  estate  of  a  decedent^  exhibited  to  bun,. -either  before  or 
after  the  commencement  of  the  publioation  of  a  notice  xequiriag 
the  presentation  of  claims,  as  prescribed  by  law,  unless  a  written 
consent  shall  be  filed  by  the  respective  parties  with  the  aorro- 
gate  that  said  claim  may  be  beard  and  deteirmined  by  him  upon 
the  judicial  settlement  of  the  aceounta  of  said  execqtor  or  admin- 
istrator as  provided  by  section  twenty-seyen-  hnndred  and  forty- 
three,  the  claimant  must  commence  nn  action  for  the  recovery 
thereof  against  the  exeontor  or  adaiinistratory^wkbts  sixmoiitha 
after  the  dispnte  or  rejoction,  or,  if  no  part  of  the  deliMk  ^ia  tj^n 
due,  within  Fix  months  after  a  part  thereof  becpn^es  dne:  in. de- 
fault whereof  he,  and  all  the  persons  claiming  under  him,  are  for- 
ever burred  from  maintnining  such  nn  nctirtn  thereupon,  and  from 
every  otlier  remedy  to  enforce  payment  thereof  out  of  the  deced- 
ent's property. 

2  R.  S.  80,  S  88  (2  Rdra.  01);  L.  1886.  cb.  SOR.   See  U  1833,  Z743. 

1  1S2S.  Decedent**  real  property  Aof  bonifl^  liV  Jn^s* 
ment  affainat  executor,  etc. 

Real  property,  which  belonged  to  a  decedent  is  not  bound,  or 
in  any  way  affected,  by  a  judgment  against  his  executor  or 
Administrator,  and  is  not  liable  to  be  sold  by  virtue  of  an  exe- 
cution issued  upon  such  a  judgment,  unless  the  judgment  is  ex- 
pressly made,  by  its  terms,  a  lien  upon  specific  rea!  property 
therein  described,  or  expressly  directs  the  sale  thereof, 

2  R.  8.  449,  i  12  (2  Edm.  468).    Bee  §  1816,  ante.  ^ 

I  1824.  Want  of  aaeets  mat  to  ba  pteadad  hyt  exaea«ar, 

etc  '  r    .►•.»-   » 

In  an  action  against  an  executor  or  administrator,*  in  nia 
representative  capacity,  wherein  the  complaint  demands  judgment 
for  a  sum  of  money,  the  existence,  sufficiency,  or  want  of  aaieti^ 
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shall  not  be  pleaded  by  either  party;  and  the  plainti£^8  right  of 
recovery  is  not  affected  thereby,  except  with  respect  to  the  oo«u 
to  be  awarded,  as  prescribed  by  law.  A  judgment  in  such  an  ac- 
tion is  not  evidence  ot  assets  in  the  defendant's  hands. 

SalMtltoted  for  2  B.  S.  88  and  89,  9f  81.  30  and  40  (2  Sdm.  80  and  92), 
and  2  B.  S.  448*  400  asd  461,  ff  0»  lU-22  (2  fidni.  497.  470). 

%  1826.  I^eaTe  ta  Issue  e^ecation  msMpM  exeoiitor»  etc 
An  execution  shall  not  be  issued,  upon  a  judgment  for  a  sum 
of  money,  against  au  executor  or  administrator,  in  his  repre- 
aentative  capacity,  until  an  order  permitting  it  to  be  issued  niin 
been  made  by  the  surrogate  from  whose  court  the  letters  were  is^ 
sued.  Such  an  order  must  specify  the  sum  to  be  collected,  and 
the  execution  must  be  indorsed  with  a  direction  to  collect  that 
sum. 
2  B.  a.  98,  I  B2  (2  Bdm.  99).  amU      See  H  18«>,  2Bfi2. 

f  1820.  Id.  I  how  procured  I  order  |  and  eontenia  -thereof. 

At  least  six  days*  notice  of  the  application  for  an  order  speci- 
fied in  the  last  section,  must  be  personally  serred  upon  tlie 
executor  or  administrator,  unless  it  appears  that  serrice  cannot 
be  so  made  with  due  diligence;  in  which  case  notice  must  be  given 
to  such  persons,  and  in  such  manner  as  the  surrogate  directs,  by 
an  order  to  show  cause  why  the  application  should  not  be  granted. 
Where  it  appears  that  the  assets,  after  payment  of  all  sums 
chargeable  against  them  for  expenses,  and  for  claims  entitled  to 
priority  as  against  the  plaintiff,  are  not,  or  will  not  be,  sufficient 
to  pay  all  the  debts,  legacies  or  other  claims  of  'the  class  to 
which  the  plaintiff's  claim  belongs,  the  sum,  directed  to  be  col- 
lected  by  the  execution,  shall  not  exceed  the  plaintiff's  just  pM>- 
portion  of  the  assets.  In  that  case,  one  or  more  otders  niiy  be 
afterwards  made  in  like  manner,  and  one  or  more  execotlona 
may  be  afterwards  issued,  whenever  it  appears  that  the  sum 
directed  to  be  Collected  by  the  first  execution  is  teis  than  the 
platntifTs  just  proportion. 

Id.,  I  82;  In  part,  and  2  B.  S.  115,  |  U  (2  Edm.  119).  See  |  1S81,  rnM.  9 
I  t72»,  aobd.  1. 

I  1827.  Security  naay  "be  required  from  a  legatee. 

Where  a  judgment  has  been  rendered  against  an  executor  or 
administrator,  for  a  lececj  or  dlatrlbutlTe  share,  the  surrogate. 
before  granting  an  order  i)ermitting  an  execution  to  be  issued 
thereopon,  may,  and  In  a  proper  case  must,  require  the  applicant 
to  file  In  his  office. an  undertaking  to  the  defendant,  in  such  a  sum 
and  with  such  sureties  as  the  surr^ate  directs,  to  the  effect 
that  If,  after  collection  of  any  sum  of  money  by  virtue  of  tjie 
execution,  the  remaining  assets  are  not  aufficient  to  pay  all  sums 
for  which  the  defendant  is  chargenble  for  expenses,  claims  en- 
titled to  priority  as  against  the  applicnnt.  nnd  the  other  legndea 
or  distributive  shares,  of  the  doss  to  whieh  the  appKeantfs  claim 
belongs,  the  plaintiff  will  refund  to  the  defendant  the  sum  so 
colleeted,  or  such  ratable  part  therepf,  with  the  other  legatees  or 
repreaentatives  of  the  same  class,  as  Is  necessary  tp  make  up  the 
deficiency. 

fabatltiited  for  2  B.  8.  114.  116.  ff  10  and  11  (2  Bdm.  1^8).  ^     . 
I  1828.  Aetlotts,  etc.,  when  not  to  nhnte. 

An  executor,  administrator,  or  a  person  oppofnted  by  the  sur- 
rogate, as  prescribed  in  chapter  eighteenth  of  this  act,  to  dispose 
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of  the  real  property  of  a  decedent,  is  deemed  a  truBtee^  appointed 
by  Tirtue  of  a  statute,  within  the  meaning  of  that  expresBiou  as 
used  in  section  766  of  this  act. 

Subirtltated  for  £  R.  S.  77.  I  40  (2  Edm.  78);  2  R.  S.  U5,  |  14  (2  Bdn. 
110),  and  li.  1860,  eb.  102  <4  Edm.  £0^. 

f  1829.  £xecii€fou  on  former  Indfrinent; 

An  execution  may  be  issued,  in  the  name  t>f  an  execator  or  ad- 
ministrator, in  his  representative  capacity,  upon  a  judi^ment  it- 
covered  by  any  person  who  preceded  nim  in  the  administration  of 
the  Hame  estate,  in  any  cage  whore  it  misht  have  been  issued  in 
favor  of  the  original  plaintiff,  and  without  a  sabstitntion. 

2  B.  8.  440,  I  13  (2  Edm.  4G8).    Se«  S  1^70.  ante. 

f  1880.  Aetloik  avitlttst  exeootor,  oto.,  'vrho  ha*  1»oe» 
JKpersodecl. 

If  an  executor  or  administrator  is  defendant  in  an  action  or 
special  proceeding,  pending  when  his  powers  cease,  the  plaintiff 
may,  in  a  proper  case,  proceed  tnerem  against  him,  to  charge 
him  personally;  but  a  judgment  or  other  determination,  thereafter 
rendered  or  mode  against  him,  is  not  of  any  force,  as  against 
the  estate  of  the  decedent,  or  a  person  succeeding  to  the  a4- 
-ministration  thereof. 

a  B.  8.  lift.  I  16  (2  Edm.  110). 

1  1881.  False  pleadlnff  by  ozecvtor,  ete. 

An  execotor  or  administrator  cannot  be  made  personally  liable 
to  the  adt'erse  party,  for  a  debt  or  for  damages,  by  .reason  of  iiis 
havinc  made  a  false  allegation  in  pleading. 

2  B.  8.  488,  I  10  (2  Sda.  468). 

I  1832.  When  iiiTeiitory  aiar  be  coatradteted. 

In  an  action  or  special  proceeding,  to  which  an  executor  or 
■idministrator  is  a  party,  wherein  the  question  whether  he  has 
administered  the  estate  of  the  decedent,  or  any  part  thereof,  is 
in  issue,  or  is  the  subject  of  ipQuiry,  and  the  inventory  of  assets, 
filed  by  him,  is  given  in  evidence,  either  party  may  rebut  the 
samcj,  by  proof,  either 

1.  That  any  property  was  omitted  in  the  inventory,  or  was  not 
returned  therein  at  its  true  value;  or 

2.  That  any  property  has  X)eri8hed,  or  has  been  lost,  withoiit 
the  fault  of  the  executor  or  administrator;  or  has  been  fairly 
sold  br  him,  at  private  or*  public  sale,  at  a  less  price  than  the 
rnlne  :  >  returned;  or  that,  aince  the  return  of  the  inventory,  it 
has  deteriorated  or  enhanced  in  ralue. 

Id.,    f    14.^  nmM. 

I  188&  UaMlitF  for  aaoollooted  demands. 

In  sucli  an  action  or  special  jtroceeding,  the  executor  or  admin- 
istrator shall  not  be  charged  with  a  demand  or  right  of  action, 
included  ih  the  inventory,  unless  it  appears  that  the  s^nrno  has 
been  collected,  or  might  have  been  collected,  with  due  dilig<enee. 

Id.,  I  11^  ssi*d. 

I  1894,  The  last  two  sections  analllled. 

The  last  two  aections  do  not  vary  any  rule  of  evidence  respect- 
ing any  proof,  which  an  executor  or  administrator  may  now  make. 
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j    1885.    Costs  I    how   awarded. 

Where  a  judgmeut  for  a  sum  of  money  only  is  rendered  againist 
an  executor  or  administrator,  in  an  action  brought  against  biiu 
iu  his  representative  copacity.  costs  shall  not  be  awarded  against 
him,  except  as  prescribed  in  the  next  section. 

2  B.  8.  80,  §  41  (2  Bdm.  92).    8m  Co.  Proc.,  |  817. 

i  1836.  [AmM,  189S,  1897,  1906.1  Id.)  when  awarded,  et 
cetera. 

Where  it  appears  in  a  case  specified  in  the  last  section  that  the 
rlaintiff*8  demand  was  presented  within  the  time  limited  by  a 
notice  published  as  prescribed  by  law,  requiring  creditors  to  pre- 
sent their  claims  and  that  the  payment  thereof  was  unreasonably 
resisted  or  neglected,  or  that  the  defendant  did  not  file  the  consent 
provided  in  section  eighteen  hundred  and  twenty-two  at  least  ten 
days  before  the  expiration  of  six  months  from  the  rejection 
thereof  the  court  may  award  costs  atrainst  the  executor  or  admin- 
istrator to  be  collected  either  out  of  his  individual  property  or  out 
of  the  property  of  the  decedent  as  the  court  directs,  having  ref- 
erence to  the  facts  which  appear  upon  the  trial.  Where  the  ac- 
tion is  brought  in  the  supreme  court,  or  any  county  court,  the 
facts  must  be  certified  by  the  judge  or  referee  before  whom 
the  trial  took  place. 

"L.  1895.  ch.  5d5,  ■nperaedlng  amendmftit  In  cb.  946.  S^«  «h.  946,  f  4.  L. 
liOT,  cb  4G9;  L.  1006,  cb.  60.    In  etfect  Sept.  1,  1906.    See  11^716,  974S,  83M 

I  1836-a.  [Added,  1911.]  Foreign  executor  or  adminln- 
trmtar  jnay  feae*  or  Ive-saed. 

An  executor  or  administrator  duly  appointed  in  any  other  stai^* 
territory  or  district  of  the-  United  States  or  iu  any  foreign  coun- 
try may  sue  or  be  sued  iu  any  court  iu  this  state  iu  bis  capacity 
of  executor  or  administrator  in  like  muuuer  and  under  like  re- 
strictions as  a  nonresident  may  sue  or  be  sued,  if»  within  tweuty 
days  after  any  such  executor  or  administrator  shall  commence, 
or  appear  in,  any  action  or  proceeding  in  auy  court  in  this  state 
or  within  twenty  days  after  be  shall  be  required  or  directed  by 
summons  or  otherwise  to  appear  therein.  tht>re  shall  be  filed  in 
the  offioe  of  the  clerk  of  the  court,  in  which  such  action  or  pro- 
ceeding shall  be  brought  or  be  pending,  a  copy  of  the  letters  tes- 
tamentary or  letters  of  administration  issued  to  such  executor  or 
administrator  duly  authenticated  as  prescribed  by  section  twenty- 
seven  hundred  and  four  of  the  co<le  of  civil-  procedure;  in*  de- 
failit  whereof  aU'  proceedings  in  su<*h  action  or  proceeding  may 
be  stayed  until  such  duly  authenticated  QQpy  of  such  letters  shall 
be  so  filed. 

Addea  by  L.  1911,  cb.  631,  Jn  effect  July  10.   1911. 
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AnTIGI^B  SECOMD. 

Action  by  a  credituTy  ajaust  his  debtor^s  next  of  Wn,  leQOieey  heir 
or  devisee. 

9m.  WXh  Wb«n  action  )1ei  afalsst  oext  of  Ua,  tefataea,  ate. 

1888.  Action   muy   be   jolut   or    several. 

1830.  lu  joint  action,  lecuvecy  to  be  apportioned. 

1840.  UecoTacy  In  a  aeToral  action. 

1K4I.  Ueqttlsitea  to  recovery  in  action  against  legatea. 

1H42.  Id.;  In  action  against  a   preferred  legatee. 

IMS.  Liability    of    belia    and    devisees. 

1844.  Wben  action  tberefor  may   be   brongbt  against  belm  and  devlMca. 

U46.  Bffcct  of  appllctttiun  to  aell  real  propeitj. 

1846.  Action  must  b«  Joint. 

1847.  Recovery    to   be   apportioned. 

1848.  Requisites    to   recovery    against    befrs. 
1840.  Id.;  agalnat  devisees. 

1B60.  Deducttona  for  prior  reeoTerlea. 

1851.  Complaint  to  describe  land  descended,   ete. 

1862.  Judgment;  wben  to  be  aatisfled  out  of  land. 

1868. -Id.;  wben  not  a  lien  on  land  aliened. 

18B4.  How  Judgment   taken,   when  land  aliened. 

1866.  daaaiacatlon  of  dehta  to  be  euforced  under  UUa  articla. 

1866.  Defence  by  reason  of  other  prior  or  equal  clalma. 

1867.  Id.;  wben  aocb  a  claim  la  paid. 

1868.  Action  not  snapended  by  Infancy. 

I860.  Tbia  article  not  applicable,  where  will  cbanrea  real  pR>perc7i  «lc* 
1860.  One  action,  where  same  person  la  heir,  derisee,  ete. 

1  1887.  When  action   lies  nsnfnst  neltt  mt  km^  tov*tc«tt» 

An  action  may  be  maintained,  as  prescribed  in  this  article^ 
against  the  surTiving  husband  or  wife  of  a  decedent,  and  the 
next  of  kin  of  an  intestate,  or  the  next  of  Icin  or  legatees  of 
a  testator  to  recover,  to  the  extent  of  the  assets  paid  or  dis- 
tributed to  them,  for  a  debt  of  the  decedent,  upon  which  the 
action  might  have  been  maintained,  against  the  executor  or  ad- 
ministrator. The  neglect  of  the  creditor  to  present  his  claim  to 
the  executor  or  administrator,  within  the  time  prescribed  br  law 
for  that  purpose,  does  not  impair  his  right  to  maintain  audi  an 
action. 

2  B.  8.  90,  I  42  (2  Edm.  92),  am*d. 

1  1A88.  AetioB  mar  be  Jelnt  ar  seTeMO* 

An  action,  specified  in  the  last  section,  must  be  brought,  either 
Jointly  against  the  surriring  husband  or  wife,  and  all  the  legatees 
or  all  the  next  of  kin,  as  the  case  may  be,  or  at  the  plaintilTfl 
election,  against  one  of  them  only.  But  where  a  legacy  is  re- 
ceived by  two  or  more  persons  jointly,  they  are  deemed  one 
legatee,  within  the  meaning  of  each  provision  of  this  article, 
relating  to  legatees. 

2  R.  8.  461.  II  23  and  26  (2  Edm.  470).  am'd. 

I  1839.  In  Joint  action,  recoTcry  to  be  apportiOBCd* 

Where  a  joint  action  is  brought,  as  prescribed  in  the  last  sec^ 
tion,  the  whole  sum,  which  the  plaintiff  is  entitled  to  recoyer, 
must  be  apportioned  among  the  defendants,  in  proportion  to  the 
legacy  or  distributive  share,  as  the  case  may  be,  received  by 
each  of  them;  and  the  final  judgment  must  award,  against  each 
defendant  separately,  the  proportionate  sum  thus  ascertained. 
The  costs  of  the  action,  if  the  plaintiff  is  entitled  to  costs,  most 
be  apportioned  in  like  manner;  <>xcept  l2iat  the  expenses  of  \ 
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ing  the   summons   upon   each   defendant  must  be  taxed  against 
him  only;  and  one  sheriff's  fee»  for  returning  an  execution,  may 
be   taxed    against   each    defendant,    against  whom   any    sum    is 
awarded. 
2  B.  S.  451,  part  of  S  3^  and  {{  28-31,  consolidated. 

f  1840.  Recovery  In  i^   several   aetloik. 

Where  an  action  is  brought  against  the  surviving  husband  oi 
wife  only,  or  against  one  only  of  the  next  of  kin,  or  legatees, 
the  Bura,  which  the  plaintiff  is  entitled  to  recover,  cannot  exceed 
the  sum  which  he  would  have  been  entitled  to  recover  from  the 
same  defendant,  in  an  action  brought,  as  prescri]»ed  in  the  last 
section. 

Id.,   II  24.  23  and  26,  conaolldjited. 

§  1841,  Reqnisiie*  to  recovery  in  Action  aflrainst  levAt^e. 

If  the  action  is  brought  against  a  legatee,  or  against  all  the 
legatees,  the  plaintiff  ^ust  show,  either 

1.  That  no  assets  were  delivered  by  the  executor  or  adminis- 
trator of  the  decedent,  to  the  surviving  husband  or  wife,  or  next 
of  kin;  or 

2.  That  the  value  of  assets,  so  delivered,  has  been  recovered 
by  some  other  creditor;  or 

3.  That  those  assets,  after  payment  of  the  expenses  of  admin- 
istimtSoB  and  preferred  demands,  are  not  sulBcient  to  satisfy  the 
demand  of  tlie  .plaintiff;  it.  which  case,  he  can  recover  only  for 
the  deficiency. 

Id.,  I  27,  att*d. 

§  1842.  Id.  I  in  aetion  asainst  a  preferred  legatee. 

Where  some  of  the  legatees  are  preferred  to  others,  an  action 
may  be  maintained,  as  prescribed  in  the  last  five  sections,  against 
one  or  all  of  those  who  are  equally  preferred,  or  equally  deferred, 
as  if  the  legatees  of  that  class  were  all  the  legatees.  But  where 
it  is  brought  again^  a  preferred  legatee,  or  a  class  of  preferred 
legatees,' the  plaintiff  must  show,  in  addition  to  the  matters,  with 
respect  to  the  next  of  kin,  required  by  the  provisions  of  the  last 
section,  the  same  matters,  with  respect  to  each  legatee,  or  class 
of  legatees^  to  wliom  the  defendant  or  defendants  are  preferred. 

S  1848.  [Repealed  by  L.  1909,  ch.  18.  See  Consolidated  Laws, 
tit.  Decedent  Estate  Law,  {  IX)!.] 

9  1844.  [Ani'^»  1OO90  'Wl&en  action  therefor  may  be 
bronsht   asfiliniit    heirs    and    devisees. 

An  action,  to  enforce  the  liability  declared  in  section  one  hun- 
dred and  one  of  the  decedent  estate  law«  cannot  be  maintained, 
except  in  one  of  the  following  eases: 

1,  Where  three  years  have  elapsed  since  the  death  of  the  dece- 
dent, and  no  letters  testamentary,  or  letters  of  administration, 
upon  his  estate,  have  been  granted  within  the  State.  (See  §  2750.) 

2.  Where  three  years  have  elapsed,  since  letters  testamentary, 
or  letters  of  administration,  upon  his  estate,  were  granted,  within 
the  State. 

2  R.  8.  100.  I  53  (2  Edm.  11.3).  Am*d  b7  L.  1809.  ch.  G.'S.  |  3.  See 
note  62  of  notes  of  Board  of  Statutory  Conaolidatloa  at  end  cf  code. 
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9  1845.  Effect  of  apvlicatlon  to  sell  real  property* 

Where  it  appears  tbat,  at  the  time  of  the  commencement 
(if  such  an  action,  a  petition,  seaaonably  presented,  as  prescribed 
by  law,  priiying  for  a  decree  to  dispose  of  real  property  of  the 
decedent,  for  the  payment  of  his  debts,  was  pending  in  a  surro- 
gate's court,  having  jurisdiction,  the  proceedmgs  in  the  action, 
subsequent  to  the  complaint,  must  be  stayed  by  the  court,  until 
the  petition  is  disposed  of,  unless  the  plaintiff  elects  to  discon- 
tinue. If  a  decree  to  dispose  of  real  property,  pursuant  to  the 
prayer  of  the  petition,  is  granted,  the  action  must  be  dismissed, 
unless  the  plaintiff  has  alleged  in  his  complaint,  or  alleges  in  a 
sui^lcmeutal  complaint,  that  real  property,  other  than  that  in- 
cluded in  the  decree,  descended  or  was  devised  to  the  defendants. 
If  the  plaintiff  elects  to  proceeds  under  such  an  allegation,  he  is 
entitled  to  a  preference  in  payment,  out  of  the  real  property, 
with  respwt  to  which  the  allegation  is  made;  but  he  caanot  share, 
as  n  creditor.  In  the  distribution  of  the  money,  arising  from  the 
dispoHftl  of  the  real  property,  described  in  the  decree:  and  the 
judgment  in  the  action  does  not  charge,  or  in  any  way  affect, 
that  property. 

Id.,    f   53. 

1  1840,    tAm'cl,   1009.]      Action   must  be  Joint. 

An  action  against  heirs  or  devisees,  brought  as  prescribed  In 
section  one  hundred  and  one  of  the  decedent  estate  law  and  the 
last  two  sections  of  this  act,  must  be  brought  jointly  against  all 
the  heirs,  to  whom  any  real  property  descended  from  the  dece- 
dent, or  jointly  against  all  the  devisees,  as  the  case  may  be. 

L.  1837,  ch.  460.  |  7.1  (4  Edin.  500).  am'd.  Am*d  by  L.  1909,  ch.  6.%, 
I  3.    St>e  note  63  of  not«s  oC  Btiard  Qt  Stiittttory  OoiMoUdatlon  at  e&A  of  cod«. 

§  1847.  Recovery   to   be   apportioned. 

In  such  an  action,  the  sum,  which  the  plaintiff  is  entitled  to 
recover,  for  damages  and  costs,  must  be  apportioned  among  all 
the  defendants,  in  proportion  to  tlie  value  of  the  real  property 
descended  to  each  heir,  or  devised  to  each  devisee,  as  the  case 
Piay  be,  a>s  prescribed  in  section  1830  of  this  act,  for  a  similar 
Apportionment  among  legatees  or  next  of  kin,  in  proportion  to 
the  assets  received  by  them.  The  final  judgment  must,  in  like 
manner,  award  against  each  defendant  the  proportionate  sum, 
with  which     he  is  chargeable. 

2  R.   S.  455.   if  52  and  53   (2  Edm.  474). 

f  1848.  Reqnfaltes   t6  reeorery^'  asalnst  heirs. 

Where  the  action  is  brought  against  heirs,  the  plaintiff  must 
show,  eitlier 

1.  *r!iat  the  decedent's  assets,  if  any,  within  the  State  were 
not  sutticient  .to  pay  the  plaintiff's  debt,  in  addition  to  the  ex- 
penses of  administration,  and  debts  of  a  prior  class;  or 

2.  That  the  plaiutiflf  has  been  unable,  or  will  be  unable,  with 
due  diligence,  to  collect  his  debt,  by  proceedings  In  the  proper  sur^ 
rogate*s  court,  antl  by  action  against  the  exe<'Utor  or  adminis- 
trator, and  against  the  surviving  husband  or  wife,  legatees,  and 
next  of  kin. 
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Ta«  executor's  or  administrator'B  account,  as  rendered  to,  and 
settled  by,  the  surrogate,  may  be  used  as  presumptive  evidence 
of  any  of  the  facts,  required  to  be  shown  by  this  section* 

2  R.  8.  «6,  I  88.  am'd  by  L.  1860,  ch.  110.    Bee,  also,  id.,  §  86. 

I  19i».  ia.|  asAinst  de^lseea. 

Where  the  action  is  brought  against  devisees,  the  plaindff  must 
■how,  in  addition  to  the  matters  specified  in  the  last  section, 
either  that  the  real  property  of  the  decedent,  which  descended 
to  his  heirs,  was  not  sufficient  to  pay  the  plaintiffs  debt,  or  that 
the  plaintiff  has  been  unable,  or  will  be  unable,  with  due  diligence^ 
to  collect  his  debt  by  an  action  against  the  heirs. 

M.»  if  M  and  60.  cooaolldated. 

I  18SO.  Dednetions  for  prior  reeoverflos. 

Where  the  assets,  applicable  to  the  plaintiff's  debt,  were  suf- 
ficient to  pay  a  part  thereof,  or  a  part  thereof  has  been  collected 
from  the  executor  or  administrator,  or  from  the  surviving  hus- 
t>and  or  wife,  next  of  kin,  or  legatees,  the  plaintiff  can  recover 
only  for  the  residue,  remainder  unpaid  or  uncollected;  and  if 
the  action  is  against  devisees,  he  can  recover  only  for  the  residue, 
whi^  the  Yeal  estate  descended,  or  the  amount  of  his  recovery 
acainst  the  heirs,  is  insufficient  to  discharge. 
Td.,  H  M  and  67,  am'd  and  condenaed. 

i  li851.  ComplAlnt  to  describe  land  detteen^ed,  ete. 

The  complaint  must  describe,  with  common  certainty,  the  real 
property,  descended  or  derlsed  to  the  defendant;  and  must  specify 
its  value. 

Id.,  if  44  and  SO. 

I  ISBa.  Judirmettti  when  to  be  sattslled  ont  of  laitd. 

■  If  it  appears  that  any  of  the  real  property,  which  descended 
or  was  devised  to  a  defendant,  had  not  been  aliened  by  him  at 
the  time  of  the  commencement  of  the  action,  the  final  judgment 
must  direct,  that  the  debt  of  the  plaintiff,  or  the  proportion 
thereof  which  he  is  entitled  to  recover  against  that  defendant, 
be  collected  out  of  that  real  property.  Such  a  judgment  is  pre- 
ferred, as  a  lien  upon  that  property,  to  a  judgment  obtained 
against  the  defendant,  for  his  mdividual  debt  or  demand. 
Id.,  H  4T  and  48.    See  {{  870.  872.  ante. 

§  1863.  Id.  I  -when  not  n  lien  on  land  aliened* 

But  a  judgment,  rendered  as  prescribed  in  the  last  section,  does 
not  bind,  and  the  execution  thereupon  cannot  in  any  way  affect, 
the  title  of  a  purchaser,  in  good  faith  and  for  value,  acquired 
before  a  notice  of  the  pendency  of  the  action  is  filed,  or  final 
judgment  is  entered,  and  the  judgment-roll  filed. 

Id.,  U  61  and  fl,  am'd  and  condensed. 

I  1064.  Hovr  fndffBient  taken,  when  land  alienod* 

If  it  appears  that,  before  the  commencement  of  the  action,  or 
afterwaids  and  before  the  filing  of  a  notice  of  the  pendency  of 
the  action,  the  defendant  aliened  the  real  property  descended  or 
devised  to  him,  or  any  part  thereof,  the  plaintiff  may,  at  his 
election,  take  a  final  judgment  against  him  for  th«  value  of  the 
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property  so  aliened,  or  so  much  thereof  as  may  be  necessary,  as 
in  an  action  for  the  defendant's  own  debt. 

2  R.   S.   455,   I  49.   and  part  of  |  61. 
\ 

I  18S6.  [Am'd,  1009.]  Classlflcatiom  of  debts,  to  be  en- 
forced under  this  article. 

Where  the  surrivin^  husband  or  wife,  next  of  kin,  legatees, 
heirs,  or  devisees,  are  liable  for  demands  against  the  decedent, 
as  prescribed  in  this  article,  or  section  one  hundred  and  one  of 
the  decedent  estate  law,  they  must  j^ive  preference  in  the  pay^ 
ment  thereof,  and  they  are  so  liable  therefor,  in  the  order  prer 
scribed  by  law,  for  the  payment  of  debts  by  an  executor  or 
administrator.  Preference  of  payment  cannot  be  piren  to  a  de- 
mand, over  another  of  the  same  class,  except  where  a  similar 
preference  by  an  executor  or  administrator  is  allowed  by  law. 
The  commencement  of  an  action,  under  any  provision  of  this 
article,  or  section  one  hundred  and  one  of  the  decedent  estate 
law,  does  not  entitle  the  plaintiflfs  demand  to  preference  over 
another  of  the  same  class,  except  as  otherwise  specially  pre- 
scribed by  law. 

Id.,  II  87  and  88.  AmM  by  L.  1009,  ch.  65.  |  3.  See  note  04  of  aotea  of 
Board  of  Statutory  Gonaolldatloa  at  end  of  code. 

f  ISSe.  Defense,  by  reason  of  other  prior  or  eqnnl 
clnlms. 

Where  it  appears,  in  an  action  bronjrht  as  prescribed  in  this 
lirticle,  that  there  are  unsatisfied  demands  apninst  the  decedent's 
estate,  of  a  class  prior  to  that  of  the  plaintiff's  demand,  the 
defendant  is  entitled  to  judgment,  if  the  value  of  the  property, 
which  was  received,  devised,  or  inherited,  as  the  case  irlay  hJp, 
by  the  class  to  which  he  belongs,  does  not  exceed  the  amount 
of  the  valid  demands  of  a  prior  class.  If  it  exceeds  the  amount 
of  those  demands,  the  judgment  agftinst  the  defendant  cannot 
exceed  such  a  proportion  of  the  plaintiff's  demand,  as  the  total 
amount  of  the  valid  demands  of  his  class  bears  to  the  exoess. 

Id.,  if  80  and  40.  consolidated. 

I  18S7.  Id.  I  when  sneh  n   elalm  Is   paid. 

Where  a  defendant,  or  a  person  belonging  to  his  class,  ha?» 
paid  a  demand  against  the  decedent's  estate,  of  a  class  prior  t«» 
that  of  the  plaintiff's  demand,  or  has  paid  a  demand  of  tfii? 
same  class,  the  amount  of  the  demand  so  paid  must  be  esti- 
mated, in  ascertaining  the  amount  to  be  recovered,  as  if  it  was 
outstanding  and  unpaid. 

Id.,   f  41. 

I  1858.  Action   not  suspended  by  Infancy* 

An  action  against  heirs  or  devisees,  brought  as  prescribed  in 
this  article,  is  not  delayed,  nor  is  the  remedy  of  the  plaintiff 
suspended,  by  reason  of  the  infancy  of  smy'tt  the  parties;  ex- 
cept that  an  execution  shall  not  be  issued  against  an  infant  heir 
or  devisee,  until  the  expiration  of  one  year  after  final  judgment 
is  rendered,   and  the  judgment-roll   filed. 

Id.,  ft  43  and  54,  consolidated. 

I  1850.  I  Repealed  by  L.  10()9,  ch.  18.  See  Comsolidated  Lawr, 
tit.  Decedent  Estate  Law,  §  102.] 
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f  184IO.  One  action,  vFb«re  same  person  is  heir,  devisee, 
etc* 

Where  a  person,  who  takes  real  property  of  a  decedent  by 
devise,  and  also  by  descent;  or  who  takes  personal  property  as 
next  of  kin,  and  also  as  legatee;  or  who  takes  both  real  and 
personal  property  in  either  capacity;  or  who  is  executor  or  ad- 
ministrator, and  also  takes  in  either  of  the  before  mentioned 
capacities;  would  be  liable  in  one  capacity,  for  a  demand  agains^ 
the  decedent,  after  the  exhaustion  of  the  remedy  against  him  in 
another  capacity;  the  plaintiff,  in  any  action  to  charge  him, 
which  can  be  maintained,  without  joining  with  him  any  other 
person,  except  a  person  whose  liability  is  in  all  respects  the  same, 
may  recorer  any  sum,  for  which  he  is  liable,  although  the 
remedv  against  him  in  another  capacity  was  not  exhaustcMl. 
But  this  section  does  not  increase  the  sum,  which  the  plaintiff 
is  entitled  to  recover  against  him,  in  the  capacity  in  which  he 
is  actnaJIy  liable;  nor  does  it  chnrgo  n  defendant  indiridually, 
who  is  liable  only  in  a  representative  capacity. 
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article:  third. 

Action  to  establish  or  impeach  a  wUt 

Be^.  1861.  WiiBU  action  to  Mtabllsh  a  will  may  be  brevght. 
1802.  Judgment,   that  will  be  established. 

1863.  Judgment  admitting  tbe  will  to   probate. 

1864.  Contents  of  judgment;   surrogate's  4uty. 

1865.  Proof  of  lost   will  In  certain   cases. 

1866.  Action  to  establish,  etc.,   will,  relating  to  real  property, 

1867.  Retrospectlre  effect  of  this  article. 

I  1801.  Tl'hen  action  to  estalilUh  it  will  may  be  bronirbt. 

An  action  to  procure  a  judgment,  establishing  a  will,  may  be 
uiaintained,  by  any  person  interest^  in  the  establishment  thereof* 
in  either  of  the  following  cases: 

1.  Where  a  will  of  real  or  personal  property,  or  both»  haa  been 
oxecuted,  in  such  a  manner  and  under  such  droumstaxices,  that 
it  might,  under  the  laws  of  the  State,  be  admitted  to  probate  in 
a  surrogate's  court;  but  the  original  will  is  in  another  State  or 
country,  under  such  circumstances,  that  it  cannot  be  obtained 
for  that  purpose;  or  has  been  lost  or  destroyed,  by  accident  or 
design,  before  it  was  duly  proved  and  recorded  within  the  State. 

2.  Where  a  will  of  personal  property, made  by  a  person,  who 
resided  without  the  State,  at  the  time  of  the  execution  thereof, 
or  at  the  time  of  his  death,  has  been  duly  executed,  accordinic 
to  the  laws  of  the  State  or  country  in  which  it  was  executed,  or 
in  ^hich  the  testator  resided  at  the  time  of  his  death,  and  the 
case  is  not  one,  where  the  will  can  be  admitted  to  probate  in  a 
surrogate's  court,  under  the  laws  of  the  State. 

99a  «  Ed^^'A^  *°**  '**'**  **'  **  ^^*  ^*'  ^®*  *°^  ***•  ^^^*  ^'  *'  •***  *"^ 

I  1802.  Judgement,  that  will  be  established. 

-^»  in  such  an  action,  the  facts  necessary  to  establish  the  Talid- 
ity  of  the  will,  as  prescribed  in  the  last  section,  are  satisfactorily 
proTed,  final  judgment  must  be  rendered,  establishing  the  will 
accordingly.  But  where  the  will  of  a  person,  who  was  a  resident 
of  the  State  at  the  time  of  his  death,  is  established  as  prescribed 
in  the  last  section,  the  judgment  esteblishing  it  does  not  affect 
the  construction  or  validity  of  any  provision  contained  therein - 
and  such  a  question  arising  with  respect  to  any  provision,  must 
be  determmed  in  the  same  action,  or  in  another  action  or  a 
special  proceeding,  as  the  case  requires,  as  if  the  will  was  exe- 
cuted within  the  State. 
Id.,  i  6Sa. 

i  1868.  Jndsment  admltttnv  the  will  to  probate. 

Where  the  parties  to  the  action,  who  have  appeared  or  have 
been  duly  summoned,  include  all  the  persons  who  would  be  necea- 
eary  parties  to  a  special  proceeding,  in  a  surrogate's  court,  for 
be  probate  of  the  same  will  and  the  grant  of  letters  thereupon, 
if  the  circumstances  were  such  that  it  could  have  been  proved  in 
a  surrogates  court;  the  final  judgment,  rendered  as  prescribed 
in  the  last  section,  must  direct,  that  an  exemplified  copy  thereof 
be  transmitted  to  the  surrogate  having  jurisdiction,  and  be  re- 
corded in  his  office;  nnd  that  letters  testamentary,  or  letters  of 
administration  with  the  will  annexed,  be  issued  thwnpon  from 
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his  court,  in  the  same  manner,  and  with  like  effect,  as  upon  a 
will  duly  proved  in  that  court. 
2  S.  8.  67,  last  part  of  |  67a. 

f  1804.  Contents  of  |n4lihii«iit| 'Sti^6imte>s  dnty. 

A  copy  of  the  will  bo  established,  or,  if  it  is  lost  or  destroyed, 
the  substance  thereof  must  be  incorporated  into  a  fliial  judgment, 
rendered  as  prescribed  in  the  last  section;  and  the  surrogate  must 
record  the  same,  and  issue  letters  thereupon,  as  directed  in  the 
judgment. 

f  18eiS.  Proof  of  lost  -will  in  certnin  oases. 

But  the  plaintiff  is  not  entitled  to  a  judgment, .  establishing  a 
lost  or  destroyed  will,  as  prescribed  in  this  article,  unless  the  will 
was  in  existence  at  the  time  of  the  testator's  death,  or  was 
fraudulently  destroyed  in  his  lifetime;  and  its  provisicms  are 
clearly  and  distinctly  proved  by  at  least  two  credible  witneBses, 
a  correct  copy  or  draft  being  eqairalent  to  one  witness. 

M.,  §  67b,  am*d. 

I  isee.  AetiOB  to  establish,  ete«,  will»  relntinflr  to  rcnl 
Froi»eptir. 

The  yalidity,  construction,  or  effect,  under  the  laws  of  the 
State,  of  a  testamentary  disposition  of  real  property  situated 
within  the  State,  or  of  an  iuterest  in  such  property,  which  would 
descend  to  the  neir  of  an  intestate,  may  be  determined,  in  an 
action  brought  for  that  purpose,  in  like  manner  as  the  validity 
of  a  deed,  purportlngf  to  coUvey  land,  may  be  determined.  The 
judgment  in  such  an  action  may  perpetually  enjoin  any  party  from 
setting  up  or  from  impeaching  the  devise,  or  otherwise  making 
any  claim  in  contravention  to  the  determination  of  the  court, 
as  justice  requires.  But  this  section  does  not  apply  to  a  cafee. 
where  the  question  in  controversy  is  determined  by  the  decree 
of  a  surrogate's  court,  duly  rendered  upon  allegations  for  that 
purpose,  as  prescribed  in  article  6rst  of  title  third  of  chapter 
eighteenth  of  this  act.  where  the  plaintiff  was  duly  cited  in  the 
special  proceeding  in  the  surrogate  s  court,  before  the  conmience- 
ment  of  the  action. 
L.  1868,  cb.  288,  S  1  (4  Edm.  608) 

I  1867.  RetrospeotlTe  e^eet  of  thim  artlele. 

The  provisions  of  this  article  apply  as  well  to  wills  made  before, 
as  to  those  made  after,  this  article  takes  effect. 
S  B.  8.  68,  H  06b  and  68b  and  part  of  |  67a  (2  Bdm.  6»). 
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ARTICUS   FOURTH. 

General  and  miscellaneous  provisions, 

S«c.  1868.  AcUoo  by  child  born  after  will,  or  by  wItnciM  to  will. 

1869.  Receiver,  as  successor  of  surTlring  execator,  etc. 

1870.  Next  of  kin  defined. 

I  1868.  [Repealed  by  L.  1909,  eh.  18.  See  Consolidated  Laws, 
tit.   Decedent  Estate  Law,   §  28.] 

I  18«e.  [Am*d,  1895.]  Receiver,  aa  snooeiisor  of  sarvlvlns 
executory   ete. 

Where  the  estate  of  a  decedent  has  been  brought  nnder  the 
juriRdiction  of  the  supreme  court,  by  an  action  for  partition  or 
distribution,  or  for  tlie  construction  or  establishment  of  a  will, 
the  court  may,  upon  the  death  of  the  sole  surviving  executor, 
appoint  a  receiver  of  the  estate,  pending  the  action,  upon  such 
terms  and  conditions,  and  upon  such  notice  to  the  parties  inter- 
ested, as  the  court  directs,  and  upon  such  security,  if  any,  as  to 
the  court  seems  proper.  For  the  purpose  of  carrying  into  effect 
the  judgment  and  orders  of  the  court  in  relation  to  the  estate, 
a  rtK^iver  so  appointed  is  the  successor  in  interest  of  the  sur- 
viving executor;  and  has,  subject  to  the  direction  of  the  court* 
the  like  power,  as  an  administrator  with  the  ^iU  annexed. 

L.  1895.  ch.  946. 

S  1870.  Next  of  kin  defined. 

The  term  "  next  of  kin,"  as  used  in  this  title,  includes  all 
those  entitled,  under  the  provisions  of  law  relating  to  the  dis- 
tribution of  personal  property,  to  share  in  the  unbeqaeathed 
Assets  of  a  decedent,  after  payment  of  debts  and  expenses,  other 
than  a  surviving  husband  or  wife. 

See  fl  1905  tnd  2514,  aabd.   12.  post 
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TITLE  IV. 
Other  ipecial  actions  and  rights  of  action, 

Artlcto  1.  JodMient  creditor's  action. 

2.  Action  b7  a  prirate  person  upon  an  official  bond. 

3.  Action  by  a  prirate  person  for  a  penalty  or  foifeitttie, 
4i<  Certain  acttont  to  recover  damagea  for  wrongk 

6.  Miacellaneoua  actions  and  righta  of  action. 

ARTlCIiB  FIRST, 

Judgment  creditor's  actioru 

Soe.  1871.  When  jndgment  creditor  may  brlmr  action. 
1872.  To  what  county  execution  must  bare  issued. 
187S.  What  property  may  be  reached. 

1874.  Interest  of  Judgment  debtor  in  land  contract  may  be  reachm^ 

1875.  Id.;  how  applied. 

1876.  Injimction  may  be  issued. 

1877.  Recelrer  may  be  appointed. 
1876.  Bow  dlBcoTery  may  be  compelled. 

1879.  Application  ox  tills  aztlde;  what  property  cannot  he  reached. 

1  18T1.  'Wl&eii  JndgiBieiit  creditor  mar  l^rinff  action* 

When  an  execution  against  the  property  of  a  judgment  debtor, 
issued  out  of  a  court  of  record,  as  prescnbed  in  the  next  section, 
'  has  been  returned  wholly  or  partly  unsatisfied,  the  judgment 
creditor  may  maintain  an  action  against  the  judgment  debtor, 
and  any  other  person,  to  compel  the  discovery  of  any  thing  in 
action,  or  other  property  belonging  to  the  judgment  debtor,  and 
of  any  money,  thing  in  action,  or  other  property  due  to  him,  or 
held  in  trust  for  him;  to  prevent  the  transfer  thereof,  or  the 
payment  or  delivery  thereof,  to  him,  or  to  any  other  person;  and 
to  procure  satisfaction  of  the  plaintiff's  demand,  as  prescribed  in 
the  next  section  but  one.  Where  the  execution  was  issued  as 
prescribed  in  section  1084  of  this  act,  and  a  defendant  not  sum- 
moned in  the  original  action  is  made  a  defendant  in  an  action 
brought  under  this  section,  personal  property,  owned  by  him 
jointly  with  the  defendants  summoned  or  with  any  of  them, 
may  be  ao plied  to  the  satisfaction  of  the  plaintiff's  demand  as 
prescribed*  in  this  article. 

2  B.  8.  178,  I  88  <£  E4m.  180).    See.  also,  fS  217.  Y18  and  827.  ante. 

I  1872.  To  vvhat  coniity  exeontion  must  have  issued. 

To  entitle  the  judgment  creditor  to  maintain  an  action  as  pre- 
scribed in  the  last  seotion,  the  execution  jiunt  have  been  issued 
as  follows: 

1.  If,  at  the  time  of  the  commencement  of  the  action,  the  judg- 
ment debtor  is  a  resident  of  the  State,  to  the  sheriff  of  the  county 
where  he  resides. 

2.  If  he  is  not  then  a  resident  of  the  State,  to  the  sheriff  of 
the  county  where  he  has  an  office,  for  the  regular  transaction  of 
business  in  person;  or  if  h^has  no  such  office  within  the  State, 
to  the  sheriff  of  the  county  where  the  judgment-roll  is  filed, 
unless  the  execution  was  issued  out  of  a  court,  other  than  the 
court  in  which  the  judgment  was  rendered;  in  which  case,  it 
must  have  been  Issued  to  the  sheriff  of  the  county  where  a 
transcript  of  the  judgment  is  filed. 

}  1678.  'What  property  may  be  reached. 

The  final  iudgment  in  the  action  must  direct  and  provide  for 
the  satisfaction  of  the  sum  due  to  the  plaintiff,  out  of  any  money, 
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thing  in  action,  or  other  personal  property,  belonging  to,  or  due 
to  the  judgment  debtor,  or  held  in  trust  for  him,  which  is  dis- 
covered in  the  action;  whether  the  same  might  or  might  not 
have  been  originally  taken  by  virtue  of  an  execution. 

2  R.  S.  780.  I  S9. 

I  1874.  Intercut  of  Indflrnteiit  debtor  in  land  eontraet  may 
be  reacbed. 

The  final  judgthent  in  the  action  must  also  direct  and  provide 
for  the  satisfaction  of  the  sum  due  to  the  plaintiff,  out  of  the 
interest,  if  any,  of  the  judgment  debtor,  in  a  contract  for  the 
purchase  of  real  property  by  him;  either  by  selling  the  interest, 
or  by  transferring  it  to  the  judgment  creditor,  in  such  a  manner 
and  upon  such  terms,  as  the  court  deems  most  conducive  to  the 
Interests  of  the  parties.  Where  the  person,  bound  to  perform  the 
contract  to  the  judgment  debtor,  is  a  defendant  in  the  action,  the 
final  judgment  may  direct  a  specific  performance  of  the  contract 
to  the  judgment  creditor,  or,  where  the  interest  in  the  contract 
is  directed  to  bo  sold,  to  the  purchaser. 

1  B.  8.  744.  I  6  (1  Bdm.  698).  am*d.     8m  f  X2BA, 

§  187S.  Id.  I  bow  applied. 

In  a  case  specified  in  the  last  section,  the  value  of  the  interest 
of  the  judgment  debtor  holding  the  contract  must  be  ascertained, 
under  the  direction  of  the  court;  and  so  much  thereof  as  is  neces- 
sary must  be  applied  to  the  payment  of  the  sum  due  to  the  plain- 
tiff, and  the  residue,  if  any,  to  the  benefit  of  the  judgment  debtor. 

Id..  I  6. 

1  1.876,  Injanctlon  may  be  Issaed. 

A  temporary  injunction,  restraining  the  transfer  to  any  person, 
or  the  payment  or  delivery  to  the  judgment  debtor,  of  any  money, 
thing  in  action,  or  other  property  or  interest,  which  may,  by  the 
provisions  of  this  article,  be  applied  to  the  satisfaction  of  the 
sum  due  to  the  plaintiff,  may  be  granted  in  the  action.  The 
injunction,  and  the  proceedings  before  and  after  it  is  granted, 
are  governed  by  the  provisions  of  article  first  of  title  second  of 
chapter  seventh  of  this  act;  for  which  purpose,  the  injunction  is 
deemed  to  be  one  of  those  specified  in  section  603  of  this  act- 

2  R.  S.  174.  i  80. 

f  1877.  R«oeiTer  may  be  appointed^ 

The  court  may,  by  an  order,  or  by  the  interlocutory  or  final 
judgment  in  the  action,  appoint  a  receiver  of  any  or  all  of  the 
property  of  the  iudgment  debtor;  and  may  direct  the  judgment 
debtor,  or  any  other  defendant  in  the  action,  to  conrey  or  dellyer 
to  the  receiver,  as  justice  requires,  any  property,  real  or  personal, 
book,  voucher,  or  other  paper,  or  to  execute  any  instrument, 
which  it  deems  necessary,  for  perfecting  or  assuring  the  receiTer** 
title  or  possession. 

Bee   SS   714-716  and  718.   ante. 

I  1878.  HoTT  dlscoTerr  may  be  compelled* 

A  discovery  inny  he  compelled  in  an  action,  brought  as  pre- 
scribed in  this  article,  by  directing  the  person,  reqoiiid  to  make 
it,  to  appear  before  the  court,  or  a  referee  appointed  by  it.  and 
to  be  examined  under  oath,  concerning  the  matters  pertaining  to 
the  discovery.    But  this  section  does  not  affect  the  right  of  tbe 
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plaintiff,  to  cau«e  the  depositiou  of  a  defendant  to  be  taken^  as 
prescribed  in  article  first  of  title  third  of  chapter  ninth  of  this  act. 

I  1870.  Ayylleatlon  of  tl&ts  artlelei  'what  property  e»»»ot 
1»e   reached. 

This  article  does  not  apply  to  a  case,  where  a  judgment  debtor 
is  a  corporation,  created  by  or  under  the  laws  of  the  State.  Nor 
does  it  authorize  the  discoTery  or  seizure  of,  or  other  interference 
with,  any  property,  which  is  expresoly  exempted  by  law  from 
lerj  and  sale,  by  virtue  of  an  execution;  or  any  money,  thing  in 
action,  or  other  property,  held  in  trust  for  a  judgment  debtor, 
where  the  trust  has  oeen  created  by,  or  the  fund  so  held  in  trust 
has  proceeded  from,  a  person  other  than  the  judgment  debtor; 
or  the  earnings  of  the  judgment  debtor  for  his  oersoual  seryices, 
rendered  within  sixty  days  next  before  the  commencement  of  the 
action,  where  it  is  made  to  appear,  by  his  oath  or  otherwise,  that 
those  earnings  are  necessary  for  th^  iwe  of  a  family,  wholly  or 
partly  supported  by  his  labor. 

L.  1870,  eb.  161.  f  8,  nibd.  I  (7  Edm.  t>6l\;  U  ^  B,  ^n.  cb.  1,  ff  88  and  88 
(S  Edm.  180).    8m  Go.  Pioc..  |  287. 
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ARTIC1.B  SBCOND, 

Action  by  a  prifxiie  person  vpon  a/i  official  bond. 

Sac.  1880.  Application  for  leave  to  ane  aberllTa  bond;   proof  requlrfeO. 
1881.  Order  rrantlns   leave;   action  thereupon. 

1883.  Sacceaalyo  actiona. 

188S.  IndorMitteflt  opon  exeoation. 

1884.  GoLlectioo  of  execution;  when  a  defence  to  aubrequent  aetloo. 

1885.  When  claimants  entitled  to  ratable  distribution. 

1886.  Action  upon  a  anrrogate'a  bond. 

1867.  Action  upon  a  connty  treasurer  a  bond. 

188&  Actiona  upon  official  Iwnda  of  other  officer*. 

]jB80.  Actiona.  etc.,  under  the  last  three  sections    regulated. 

18tM).  Receiyers.   etc..  deemed   public  officers. 

1801.  Demand  of  money;  when  neceaaaiy  before  &ppUcatlOD. 

1892.  Application  nay  be  made  ex  parte. 

1  1880.  £AniM»  1895.]  AppUoatlon  for  Irnvc  to  Mue  aherlfl*! 
bond  I  proof  required. 

Where  a  sheriff  is  liable  for  the  escape  of  a  pritsoiior  committed 
to  his  custody,  or  is  guilty  of  any  other  actionabio  default  or 
misconduct  in  his  office,  the  person  injured  thereby  may  apply 
to  the  supreme  court,  for  leave  to  prosecute  the  sheriflrs  official 
bond.  The  application  must  be  accompanied  with  proof,  by  affi- 
davit, of  the  default  or  misconduct  complained  of,  and  that  satis- 
faction of  the  same  has  not  been  received;  and  with  a  certified 
copy  of  the  official  bond. 

2  B.  B.  476,  IS  1  and  2  (2  Bdm.  408);  L.  1886,  cb.  M6. 

I  1881.  Order  crantlnc  le«T-e;  action  ikerenpon. 

Upon  such  an  application,  the  court  must  grant  an  order,  per- 
mitting the  applicant  to  maintain  an  action  upon  the  bond.  The 
action  must  be  brought,  in  the  court  which  granted  the  order, 
by  the  applicant  as  plaintiff;  and  it  may  be  maintained,  as  if 
the  applicant  was  the  obligee  named  in  the  bond,  except  as  other- 
wise expressly  prescribed  in  this  article. 
Id.,  f  8.    See.  also,  1  R.  8.  878,  |  67  (1  Edm.  861). 

S  1882.  [Am'd,   1805.]    SnceessiTe  actiona. 

The  same,  or  any  other  applicant,  may,  in  like  manner,  either 
before  or  after  judgment  in  tne  first  action,  obtain  an  order,  per- 
mitting him  to  maintain  another  action,  in  the  same  court,  upon 
the  same  bond,  for  another  default  or  misconduct  Any  number 
of  such  orders  may  be  successively  made;  and  neither  of  the 
actions  authorized  thereby  is  affected  by  the  pendency  of,  or  the 
recovery  of  judgment  in,  any  other,  except  as  otherwise  expressly 
prescribed  in  this  article. 

Id.,  if  6.  6,  7  and  8,  amd  and  conaoUdated;  L.  1886.  ch.  M6.  See  |  1886. 
poat. 

I  1888.  Indorsen^ent  npon  exeovtion. 

Where  an  execution  is  issued  upon  a  judgment,  recovered 
agrainst  the  sheriff  and  any  of  his  sureties,  in  an  action,  brought 
pursuant  to  the  last  four  sections,  the  plaintiff*s  attorney  must 
indorse  thereon  a  direction  to  collect  the  same,  in  the  first  place, 
out  of  the  property  of  the  sheriff,  and.  if  sufficient  property  of 
the  sheriff  cannot  be  found,  then  to  collect  the  deficieaey  out  of 
the  property  of  the  surety  or  sureties. 

Id..  I  16. 
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I  1884.  OolleoUom  of  ezeentlomi  whea  m  defemee  to  mmJb^ 
•o««oat  aotlos. 

It  is  a  defence  by  a  anrety*  a^inst  whom  an  action  ia  brought 
upon  a  aheriff's  official  bond,  that  he,  or  anj  other  anrety  or 
■nretiea,  have  been  or  will  be  compelled,  for  want  of  sufficient 
property  of  the  sheriflf,  to  pay,  upon  one  or  more  jadgmenta 
recoTered  against  him  or  them,  upon  the  same  bond,  an  aggregate 
amount,  exclnaive  of  costs,  officers'  fees,  and  expenses,  equal  to 
the  aum  for  which  the  defendant  is  liable,  by  reason  of  the  boAd. 
It  fai  a  partial  defence,  that  the  difference  between  the  aggregate 
amount,  so  paid,  or  to  be  paid,  and  the  sum  for  which  the  def en<h 
ant  is  thus  liable,  is  less  than  the  amount  of  the  plaintiff's 
demand. 

S  B.  8.  4T6,  n  U»  IS  tnd  14. 

i  188S.  Wliem  elmlmaBta  entitled  to  ratable  dlatrlbatloa. 

If  the  aggregate  amount  of  the  liabilities,  which  might  be  recov- 
ered by  actions  upon  the  sheriff^s  official  bond,  as  prescribed  In 
this  article,  exceeds  the  sum  for  which  the  sureties  are  liable, 
the  court  must,  upon  the  application  of  a  person  who  has  ob- 
tained leaye  to  prosecute  the  bond,  made  upon  notice  to  the  plain- 
tiff's attorney,  in  each  action  then  pending  upon  the  sheriff's 
official  bond,  and  in  each  uncollected  jjudgment  recorered  there- 
upon, direct  and  proride  for  the  distribution  of  the  money,  col- 
lected out  of  the  property  of  the  sureties,  among  the  persons  in 
ftiTor  of  whom  the  Habilitles  have  accrued,  in  proportion  to  the 
amount  which  each  one  is  entitled  to  recover;  to  be  ascertained 
by  a  reference,  or  in  such  other  manner  as  the  court  directs. 
For  the  purposes  of  the  motion  an  order  may  be  made  by  a  judge, 
forbidding  the  payment  to  the  plaintiff  in  any  action,  of  the  sum 
e&O^cted  or  to  be  coHeoted  by  virtue  of  a  judgment  therein.  But 
this  section  does  not  authorize  the  court  to  compel  a  plaintiff  to 
vefnnd  any  money,  collected  and  received  by  him,  in  good  faith, 
before  service  of  notice  of  such  an  order. 

Id.,  II  17  and  18. 

I  188d.  Aetioa  apoa  a  •arro^ate's  boad. 

Where  a  surrogate,  or  an  officer  acting  as  surrogate,  is  guilty 
of  any  actionable  default  or  misconduct  in  his  office,  the  person 
injured  thereby  may  apply  for  leave  to  prosecute  the  delinquent's 
official  bond. 

Id.,  H  10  and  1».    See  L.  1866.  ch.  213  (S  Edm.  840). 

I  188T.  Actloa  apoa  a  eoaaty  trea«arer'«  boad. 

Where  a  certified  copy  of  the  order  or  judgment  of  a  court* 
directing  a  county  treasurer  to  pay  or  deliver  to  one  or  more 
persons  designated  therein  any  money,  stoclcB,  securities,  or  other 
investments  held  by  him,  subject  to  the  direction  of  that  court, 
is  served  upon  the  county  treasurer,  if  he  fails  to  obey  the  direc- 
tion, the  person  injured  thereby  may  n.pp\j  for  leave  to  prosecute 
his  official  bond.  Service  upon  a  county  treasurer,  as  required 
by  this  section,  may  be  made  personally,  or  by  leaving  the  paper, 
either  at  his  office,  during  his  absence  therefrom,  with  a  person 
of  suitable  age  and  discretion,  having  charge  of  the  office,  or  at 
his  residence,  or  his  last  residence  within  the  county,  with  a 
person  of  suitable  age  and  discretion. 

U%  Is.  1874,  ck.  684.  II  1  «»4  S(9  Urn.  968). 
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{  1888.  Action*  vpon  ofllctal  bond*  of  other  olllcers. 

Wh^re  a'poblic  officer  re  reijnil'ed  td  gfive  an  offlcial  bond  to 
the  people,  and  special  provision  is  not  made  by  law  for  the 
ftrosecutiou  of  the  bond,  by  or  for  the  benefit  of  a  person  who 
has  snstained,  by  his  default,  delinqneucy  or  misconduct,  an 
hijury,  for  which  the  sureties  upon  tie  bond  are  liable,  oach  m, 
person  may  apply  for  leave  to  prosecute  the  delinquent's  official 
bond. 

Bee  L.  1874,  cb.  6S4,  If  1  and  2  (9  Bdm.  DM);  B.  8.,  ||  QUXT, 


I  18M9.  Aotloma,  etc^  wnder  tho  liuit  throe  nectiona  rofl 
Ut«d. 

SectioQB  188a  to  1885  of  this  net,  both  inclusive,  govern  an 
application,  made  us  pit  scribed  in  cither  of  the  last  three  sectloua, 
and  each  action  brought  pursuant  to  ait  order  made  thereupon, 
as  if  the  delinquent  officer  and  his  sureties  were  named  therein 
IttSteAd'Of-  the.iiberUE  aod  4kUiBar«tie8i» 

I  1800.  Receiver*,  etc.,  deemed  vnblle  ollleers. 

A  receiver,  au  assignee  of  an  insolvent  debtor,  or  a  trastee  or 
other  officer,  appointed  by  a  court  or  a  judge,  is  a  public  officer, 
within  the  meaning  of  the  last  section  but  one;  but  where  he 
WAS  appointed  by  or  ()urBuant  to  the  order  of  a  court,  or  in  a 
special  proceeding  specified  in  title  twelfth  of  chapter  seventeenth 
of  this  act,  the  apnlication  for  leave  to  prosecute  his  official  bond 
must  be  made  to  the  court  b^  which,  or  pursuant  to  whose  order, 
he  was  appointed,  or  in  which  the  judgment  was  rendered,  aa 
the  case  may  be.  An  action,  brought  as  prescribed  in  thia  aectioa, 
must  be  brought  in  the  court  to  which  aps^lioatioa  ia  made  for 
leave  to  bring  it. 

I  1801.  Demand  of  money;  ^ivhen  neeeasary  before  appll- 
iMitlon. 

Where  the  default,  by  reason  of  which  an  application  for  leave 
to  prosecute  an  official  bond  is  made,  as  prescribed  in  this  article, 
consists  of  the  non-payment  of  money,  and  special  proviBk>n  Is 
not  otherwise  made  oy  law,  the  applicant  must  prove  a  demand 
of  the  money  from  the  o^cen  or  t{uit  a  demand  cannot  bA  made, 
with  due  diligence.  But  such  proof  is  not  necessary  where  the 
applicant  has  recovered  a  judgment  against  the  officer. 

I  18MB.  Application  may  be  made  ex  parte. 

An  application  for  leave  to  prosecute  an  official  bond,  as  pre 
scribed  in  this  article,  may  be  made  without  notice;  but  in  that 
ease  the  officer,  or  either  of  his  sureties,  may  apply,  upon  notice, 
to  vacate  an  order  permitting  the  applicant  to  maintain  an  action, 
ttpoa  any  ground,  sjiowing  that  it  omght  not  to  have  been  granted. 
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ARTIOI^B  THUUD  .  .       '  // 

Action  by  a  private  person  for  a  penalty  or  for/eUure^ 

Bml  180S.  Action  by  peraan  fpeciallj  ag^rleTed.  J    . 

1804.  Action  by  cumuion  Informe^.      .  '■  ■  i-      > 

1806.  Id.;  serrlce  of  sumnioDfl.  ■  f  ' 

1806.  Id.:  when  not  Uarreil  by;  H]<ef»ttD«lT«  .jpecovory^  - 

1887.  Indorsement  upon  BummonB. 

1806.  Wben  part  of  a  penalty  sia^  be  recoTered.  "^ 

I  1898.  Aetlom  br  peraon  apeclally  aarcrieved. 

Where  a  penalty  or  forfeiture  is  given  by  a  statute,  to  a  person 
nggrieTed  by  the  act  or  omission  of  another,  the  person  to  whom 
it  is  sriyen  may,  if  it  is  pecuniary,  maintain  an  action  to  recover 
the  amonnt  thereof;  or,  if  it  consists  of  the  forfeiture  of  a  chattel, 
he  may  maintain  an  action  to  recover  the  chattel,  or  its  value, 
or  other  damages,  as  the  case  requires. 

S  R.  S.  480,  f  1  (2  Bdm.  602).  am'd. 

§  18fM«  Aetion  by  eommon  Informer. 

Where  a  penalty  or  forfeiture  is  given,  by  a  statute,  to  any 
person  who  sues  therefor,  an  action  to  recover  it  may  be  main- 
tained  by  any  person  in  his  own  name;  but  the  action  cannot  be 
compromised  or  settled  without  the  leave  of  the  court  in  which 
it  I0  brought. 

Id.,  If  0  and  6.    See  I  887.  ante. 

I  1886.  Id.)  ■crvlee  of  ■vrnmona. 

The  summons  in  an  action,  brought  as  prescribed  in  the  last 
B€K;tion,  can  be  served  only  by  an  officer  authorized  by  law  to 
collect  an  execution,  issued  out  of  the  same  court.  The  sum-  ' 
mons,  when  issued,  cannot  be  countermanded  by  the  plaintiff 
before  the  service  thereof;  and,  immediately  after  it  has  been 
served,  the  officer  who  served  it  roust  file  it,  with  his  certificate 
of  service,  in  the  office  of  the  clerk,  or  deliver  it,  with  a  like 
certificate,  to  the  magistrate  by  whom  ft  was  issued,  as  the  case 
requires. 

Id.,  part  of  I  6. 

i  1808.  Id.;  wbcn  not  barred  by  a  colIn«ive  recovery. 

In  an  action  to  recover  a  penalty  or  forfeiture,  given  by  a 
statute,  brought  by  any  person,  other  than  the  person  aggneved, 
or  a  public  officer,  the  plaintiff  may  recover,  notwithstanding  the 
recovery  of  a  judgment,  for  or  against  the  defendant,  in  an  action 
brought  therefor  by  another  person,  if  he  establishes  that  the 
former  judgment  was  recovered  collusively  and  fraudulently. 

Id.,  8  14. 
•   I  1887.  Indorsement  npon  ■nmmons. 

In  an  action  to  recover  a  penalty  or  forfeiture,  given  by  a  stat- 
ute, if  a  copy  of  the  complaint  is  not  delivered  to  the  defendant 
with  A  copy  of  the  summons,  a  general  reference  to  the  statute 
mnst  be  indorsed  upon  the  copy  of  the  summons  so  delivered,  in 
the  following  form;  "According  to  the  provisions  of,"  etc.;  adding 
•Qcb  a  description  of  the  statute,  as  will  identify  it  with  con- 
venient certainty,  and  also  specifying  the  section,  if  penalties  or 
forfeitures  are  given,  in  different  sections  thereof,  for  different 
acts  or  omissions 

M..  I  f. 
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I  18S6.  "Wbem  part  off  «  pemaltr  m«r  be  recovered. 

Where  a  statute  giyet  a  pecnnlair  penalty  or  forfeiture,  not 
exceeding  a  specified  sum,  an  action  may  be  maintained  to  recorer 
the  sum  specified;  and  the  court,  jury,  or  referee,  bj  which  or 
by  whom  the  issues  of  fact  are  tried,  or,  where  judgment  is  taken 
by  default  for  fnilure  to  appear  or  plead,  the  damages  are  ascer- 
tained, may  award  to  the  plaintifif  tne  whole  suxn.  or  such  a  part 
thereof,  as  he  or  it  deems  proportionate  to  the  offenoe. 

•  B.  1.  4M^  1 10,  am*«. 
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article:  fourth. 

Certain  cations  to  recover  damages  for  wrnngs. 
Bee,  1890.  CItII  and  criminal  prosecutions  not  merged. 

1900.  Action   for  suing,  etc.,   In  name  of  another.    Made  also  a  misde- 
meanor. 
IM^f.  Treble  and  ottier  tnereaaed  damages  to  be  recovered. 
1002.  Action  for  causing  death  by  negligence,  etc. 
'      100S.  IN^tributton  of  damages  recovered. 
IBOJi.  Id.:   amount   of   recovery. 
1005.  Next  of  kin  defined. 
190^  Action   for   slander   of   a   woman. 
1907.  When   action    for   libel   cannot   be   maintained. 
1008.  Tlie    last    section    qualified. 

9  XSOU*  CiT-ll  and  criminal  pronecntlon*  not  mers^ed. 
Where  the  violation  o£  a  right  admits  of  a  civil  and  also  of  a 
criminal  prosecution,  the  one  is  not  merged  in  the  other. 
Co.  Froc.,  f  7. 

§  1900.  Action  for  walngr,  ctc.»  in  name  of  anotiier. 
Made  al«o   a  misdemeanor. 

If  a  person,  vexationsly  or  maliciously,  in  the  name  of  another 
but  without  the  latter's  consent,  or  in  the  name  of  an  unknown 
person,  commences  or  continues,  or  causes  to  be  commenced  or 
continued,  an  action  or  special  proceeding,  in  a  court,  of  record, 
or  not  of  record,  or  a  special  proceeding  before  a  judge  or  a 
justice  of  the  peace;  or  takes,  or  causes  to  bo  taken,  any  proceed- 
mg,  in  the  course  of  an  action  or  special  proceeding  in  such  a 
court,  or  before  such  an  officer,  either  before  or  after  judgment 
or  otncr  final  determination;  an  action,  to  recover  damages  there- 
for, may  be  maintained  against  him,  by  the  adverse  party  to  the 
action  or  special  proceeding;  and  a  like  action  may  be  maintained 
by  the  person,  if  any,  whose  name  was  thus  used.  He  is  also 
l^lty  of  a  misdemeanor,  punishable  by  imprisonment,  not  exceed- 
ing six  months. 

2  B.  a  550.  I  1   (2  Edm.   571).    See  Penal  Code,  f  158. 

f  1901.  Treble  and  other  increaaed  damacea  to  be  re- 
««vered. 

In  an  action,  brought  by  the  adverse  party,  as  prescribed  in 
the  last  section,  the  plaintiff,  if  he  recovers  final  judgment,  is 
entitled  to  recover  treble  damages.  In  an  iiction,  brought  by  the 
person  whose  name  was  naed,  an  prescribed  in  the  last  section, 
the  plaintiff  is  entitled  to  recover  his  actual  damages,  and  two 
hnndred  and  fifty  dollars  in  addition  thereto. 

Id.,  part  of  I  1.    See,  also,  ii  1020  and  1184.  ante. 

f  1002.  lAMn^dy  1900.]  Action  for  caoHlnRr  death  by 
mefrlivenee,  et   cetera. 

The  executor  or  administrator  of  a  decedent  who  has  left  liim 
or  her  smvjving  a  husband,  wife,  or  next  of  kin,  may  maintain 
an  action  to  recover  damages  for  a  wrongful  act,  neglect  or  de- 
fault, by  which  the  decedent's  death  was  caused,  against  a 
natural  person  who,  or  a  corporation  which,  would  have  been 
liable  to  an  action  in  favor  of  the  decedent  by  reason  thereof 
if  death  had  not  ensued.  Such  an  action  must  be  commeuced 
within  two  years  after  the  decedent's  death.  When  tlie  husband, 
wife  or  next  of  kin  do  not  participate  in  the  estate  of  decedent, 
under  a  will  appointing  an  executor,  other  than  such  husband, 
wife  or  next  of  kin,  who  refuses  to  bring  such  action,  then  such 
hoabandt  wife  or  next  of  kin  shall  be  entitled  to  have  an  adminis- 
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trator  appointed  for  the  purpose  of  prosecuting  such  action  for 
their  benefit. 

L.  1847.  vh.  450,  S  1  (4  Edm.  v526).  and  a  portion  of  f  2  as  am*d  bf 
Lw  IWO.  ch.  25«.  and  by  L.  1S70.  ch.  78  (7  B<1m.  501).  Am'd  by  L.  M09, 
ch.   221.       In   effect   Sept.    1.   1909.     See   |   384. 

f  1903.  {Am*dy  1004,  1911.]  Diatrlbntlon  of  d«jn«se«  re- 
covered. 

The  damages  recovered  in  an  action,  brought  as  prescribed  in 
the  last  section,  are  exclusively  for  the  benefit  of  the  decedent's 
husband  or  wife,  and  next  of  kin;  and  when  they  are  collected, 
they  must  be  distributed  by  the  plaintiff,  as  if  they  were  unbe- 
queathed  assess,  left  in  his  hands,  after  payment  of  aU  debts, 
and  expenses  of  administration;  subject,  however,  to  the  follow- 
ing provision,  to  wit:  In  case  the  decedent  frhaUhftve  left  him 
snrviving  a  wife,  or  a  hn.sband.  but  no  children,  the  damages  re- 
covered shall  be  for  the  sole  benefit  of  such  wife  or  husband. 
The  plaintiff  may  deduct  from  the  recovery  the  reasonable  ex- 
penses of  the  action,  the  reasonable  fiuieral  expenses  of  th^  dece- 
dent, and  his  commissions  upon  the  reisidue;  which  must  Ve  al- 
lowed by  the  surrogate,  upon  notice,  given  in  such  a  manner  and 
to  such  persons,  as  the  surrogate  deems  proper. 

L.  1847,  ch.  4-K),  I  2.  as  amd  by  L.  1840  and  1870;  L.  1004.  ch.  615; 
L.    1911,   ch.    122.    In   effect   Soi)t.    1,   1911. 

I   1004.   tAm*d,   1806.1      Id.;  amonnt  of  recovery. 

The  damages  awarded  to  the  plaintiff  may  be  such  a  sum  as 
the  jury  upon  a  writ  of  inquiry,  or  upon  a  trial,  or,  where  issues 
of  fa  ft  are  tried  without  a  jury,  the  court  or  the  referee,  deems 
to  be  a  fair  and  just  compensation  for  the  pecuniary  injuries, 
resulting  from  the  decedent's  death,  to  the  person  or  persons,  for 
whose  benefit  the  action  is  brought.  When  final  judgment  for 
the  plaintiff  is  rendered,  the  clerk  must  add  to  the  sum  so 
awarded,  interest  thereupon  from  the  decedent's  death,  and  in- 
clude it  m  the  judgment.  The  inquisition,  verdict,  report  or  deci- 
sion, may  specify  the  day  from  which  interest  is  to  be  computed; 
if  it  omits  so  to  do,  the  day  may  be  determined  by  the  clerk, 
upon  affidavits. 

Id.,  remainder  of  f  2.  am*d  by  L.  1849,  ch.  256;  L.  1870,  ch.  78  (7  adm. 
591);  U  1805,  ch.  046. 

I   10O5.   Next   of  kin   defined. 

The  term,  **  next  of  kin,"  as  nsed  in  the  foregoing  section,  has 
the  meaning  specified  in  section  1870  of  this  act. 

See    t    1870.    ante. 

I   1000.   Action   for   alander  of  a  'woman. 
In  an  action  of  slander,  brought  by  a  woman,  for  words  im- 
puting unehastity  to  her,  it  is  riot  necessary  to  allege  or  prove 
special  damages.     If  th(>  plaintiff  is  married,  .the  damages  recov- 
ered are  her  separate  property. 

L.    1871,    ch.   219.    I    1    (0   Edm.    07).      Sec    I   450.   ante. 

S   1007.  When   action    for  libel  eannot  be  maintained. 

An  action,  civil  or  criminal,  cannot  be  marntained  against  a  pp- 
porlcr,  editor,  publisher,  or  proprietor  of  a  newspaper,  for  the 
publication  therein  of  a  fair  and  true  report  of  any  Judicial,  leitis- 
lative.  or  other  public  and  official  proceedings,  without  ppOTing 
actual  malice  in  making  the  report. 

L.    1854.   ch.    13U.    Si    1   aud   2    (5   Edm.    160). 

S  10OK.   The  1fi«t  Meetion  qnallfled. 

The  last  section  does  not  apply  to  a  libel,  contained  In  the 
heading  of  the  report;  or  in  any  other  matter,  added  by  any  per- 
son concerned  in  the  publication;  or  in  the  report  of  any  thing 
said  or  done,  at  the  time  and  place  of  the  public  and  official 
proceedings,  which  was  r.ot  a  part  thereof. 
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ARTICIiK    FIFTH, 

Miscellaneous  actions  and  rights  of  action. 

Sec.  1009.  When    transferee   of   claim   or   demand    may   Hue.     Rights    of   de- 
lendant,  etc. 
1910.  What  clalma  or  demands  may  be  transferred. 
101 1«  Id.;  cause  «f  actioa  iTQr  wKury. 
1912.  Judgment,   when   aMMlguabU>. 
1013.  Action   ttpon  Judgment   regulated. 

1914.  Ancillary   action  for  diacovery  aboMsbed. 

1915.  Actl<w  upon  a  penal  bond. 

1916.  Action  by  sorety  or  trustee  to  recover  oosta,  etc. 

1917.  Action  upon  loBt  negotiable  paiier. 

1918.  The  laat  aection  qualified. 

M  ieo»-llWO.  [Repealed  by  L.  1909.  ch.  45.  See  Consolidated 
Laws,  tit.  Personal  Property  Law,  §  41.] 

f  lOll.  [Repealed  by  L.  1909,  oh.  25.  See  Consolidated  Laws, 
tit.  General  Business  Law,  §  375.] 

f  1»12.  [Repealed  by  L.  19(y9,  oh.  45.  See  Consolidated  Laws, 
tit.  Personal  Pro|>erty  La^,  §  41.] 

§  1918.   CAm'd,  1896.]     Action  npdn  jaa«ment  renrulatcd. 

Except  in  a  oase  where  it  is  otherwise  specially  prescribed  in 
this  act,  an  action  upon  a  judKxneut  for  a  sum  uf  money,  rendered 
in  a  court  of  record  of  the  State,  cannot  be  nmintainedt  between 
the  original  parties  to  the  judgment,  unless,  either 

1.  Ten  years  have  elapsed  since  the  docketing  of  such  jndg- 
jnent;  or, 

2.  It  was  rendered  against  the  defendant  by  default,  for  want 
of  an  appearance  or  pleading,  and  the  summons  was  served  upon 
him,  otherwise  than  personally;  or 

3.  The  court  in  which  the  action  is  broupfht  has  previously 
made  an  order,  granting  leave  to  bring  it.  Notice  of  the  appli- 
cation for  such  an  order  must  be  given  to  the  adverse  party,  or 
the  person  proposed  to  be  made  the  adverse  party,  personally, 
unless  it  satisfactorily  appears  to  the  court,  that  personal  notice 
cannot  be  given,  with  due  dillgenoe;  in  which  case,  notice  may  be 
given  in  such  a  manner  as  the  court  directs. 

Cob  Proc.,  f  71.  L.  1896.  ch.  568.  In  effoct  Sept.  1,  1896.  See,  also^ 
f   31S4.   poet. 

I   1914.    Ancillary  action  for  diMcovery  abollahed. 

An  action  cannot  be  maintained,  to  obtain  a  discovery  undet 
oath,  in  aid  of  the  prosecution  or  defence  of  another  action. 
Id.,   I  889.  am'd. 

i  lOlS.  Action  npon  a   penal  bond. 

A  bond  in  a  penal,  sum,  executed  within  or  without  the  State, 
and  containing  a  condition  to  the  effect,  that  it  is  to  be  void,  upop 
performance  of  any  act,  ha.s  the  same  effect,  for  the  purpose  ol 
maintaining  an  action  or  special  proceeding,  or  two  or  more  sue- 
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cessive  actions  or  special  proceedings  tliereupoD,  as  if  it  con- 
tained a  covenant  to  pay  the  sum,  or  to  perform  the  act  specified 
in  the  condition  tliereof.  But  the  damages  to  be  recovered  for  a 
breach,  or  .sac<-es.sive  breaches,  of  the  condition,  cannot,  in  the 
aggrfgate,  exceed  the  penal  sum,  except  where  the  condition  is  for 
tlie  pavment  of  money;  in  which  case,  they  cannot  exceed  the 
penal  sum,  with  interest  thereui)on»  from  the  time  whru  the  de- 
fendant made  default  in  the  performance  of  the  condition. 

See  2  B.  8.  353,  ||  12  and  13  (2  Edm.  364) ;  also  2  R.  S.  378.  379  (2 
Edm.    392,   394). 

S  1810.  Action  hy  unrety  or  trumt^e  to  recover  coat*,  etc. 

A  surety,  including  a  drawer  or  indorser,  may  recover,  in  an  ac- 
tion against  his  principal;  and  an  executor,  administrator,  or 
other  trustee,  may,  where  the  trust  estate  is  insufficient  to  re- 
imburse him,  recover,  in  an  action  against  the  beneficiary  whom 
he  represents;  his  reasonable  costs  and  other  expenses,  incurred 
necessarily  and  in  good  faith,  in  the  prosecution  or  defence,  by 
the  express  or  implied  consent  of  the  principal  or  beoeiciary, 
of  an  action  or  special  proceeding,  relating  to  the  demand 
secured,  or  to  the  trust  estate,  as  the  case  requires.  This  section 
does  not  affect  any  special  agreement  Delating  to  th09e  eosts  and 
expenses. 
L.   1858,   ch.   314,   |   3    (4   Edm.   483). 

f  1817.  Action  npon  lost  neirotlable  p«per« 

Where  it  appears,  upon  the  trial  of  an  action,  tjjat  jbl.  nejar^ti- 
able  promissory  note  or  bill  of  exchange,  upon  which'  the  action, 
or  a  counterclaim  interposed  in  the  action,  is  founded,  was 
lost,  while  it  belonged  to  the  party  claiming  the  amount  due 
thereupon,  he  may  prove  the  wntents  thereof,  by  psrol  or 
other  secondary  evidence,  and  may  recover  or  set  off  the  amount 
due  thereupon,  as  if  it  was  produced.  But  for  that  purpose, 
he  must  give  to  the  adverse  party  a  written  undertaking,  in 
a  sum  fixed  by  the  judge  or  the  referee,  not  Icfw  than  twice  the 
amount  of  the  note  or  bill,  with  at  least  two  sureties,  approved 
by  the  judge  or  the  referee,  to  the  effect,  that  he  will  indemnify 
the  adverse  party,  his  heirs  and  personal  representatives,  against 
any  claim  by  any  other  i>erson,  on  account  of  the  note  or  bill,  and 
against  all  costs  and  expenses,  by  reason  of  such  a  claim. 

2  R.  S.  400,    H  75  and  76   (2  Edm.  428). 

§  1818.  Tke   la»t   »ection  «naUfled. 

But  where  an  action  is  [prosecuted  or  defended  by  the  people 
of  the  State,  or  by  a  public  ofllcer  in  their  behalf,  the  t>cople, 
or  the  public  officer,  may  prove  the  contents  of  a  lost  note  or 
bill  of  exchange,  by  parol  or  other  secoudar3'  evidence,  and  may 
recover  or  set  off  the  anxnmt  due  thereupon,  without  giving  any 
security  to  the  adverse  iJarty. 

See  L.  1855,  cb.  89;  3  &.  S..  5th  ed.  772  (4  Edm.  049). 
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TITLE  V. 
Other  actions  by  or  against  particular  i>arties. 

Article  1.   Action  by  or  against  an   unincorporated   association. 

2.  Action  by  or  againsst  certain   county,    town,   and  municipal  oflicera. 

3.  Actions,  and  rights  of  action,  anfalnst  and  between  Joint  debtors. 

iiRTICIilS    FIRST. 

Action  hy  or  againat  an  unincorporated  association. 

Sec.  1019.  Acticos.  etc.,  by  or  against  aaaoclations  of  seven  or  more  persons. 
1919a.  How    personal    service   of   summons    made    upon    certain    unincor- 
porated associations. 

1920.  Proceedings  in  casie  of  death,  etc. 

1921.  Effect  of  judgment;   execution  thereupon. 

1922.  Subsequent  action  against  members. 

1923.  This  article  permissive;   effectiveness   upon   statute  of   limitations. 

1924.  When   objection   of  misnomer,    etc.,   of   parties   not   available. 

8  1910.  [Am'd,  1900.]  Action*,  etc.,  by  or  agralniit  aimo- 
clatlona   of  aeven   or   more   peraonii. 

An  action  or  special  proceeding  may  be  maintained,  by  the 
president  or  treasurer  of  an  unincorporated  association,  consist- 
ing of  seven  or  more  persons,  to  recover  any  property,  or  upon 
any  cause  of  action,  for  or  upon  which  all  the  associates  may 
maintain  such  an  action  or  special  proceeding,  by  reason  of  their 
interest  or  ownership  therein,  either  jointly  or  in  common.  An 
action  may  likewise  be  maintained  by  such  president  or  treas- 
urer to  recover  'from  one  or  more  members  of  such  association 
his  or  their  proportionate  share  of  any  moneys  lawfully  ex- 
pended  by  such   association   for  the  benefit  of  such  associates, 
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or  to  enforce  any  lawful  claim  of  sucli  association  against  such 
member  or  members.  An  action  or  special  proceeding  may  be 
maintained,  against  the  prcHident  or  treasurer  of  such  an  asso- 
ciation, to  recover  any  property,  or  upon  any  cause  of  action, 
for  or  upon  whicli  the  plaintiff  may  maintain  such  an  action  or 
special  proceeding,  against  all  the  associates,  by  reason  of  their 
interest  or  ownership,  or  claim  of  ownership  therein,  eithe^ 
jointly  or  in  common,  or  their  liability  therefor,  either  jointly  or 
severally.  Any  partnership,  or  oilier  company  of  persons,  which 
has  a  president  or  treasurer,  is  deemed  an  association  within  the 
meaning  of  thisi  section. 

L.  1849,  ch.  258.  |  1 ;  3  R.  8.,  5th  ed.,  777  (4  IMm.  C30)  ;  L.  IS,'!. 
^h.  455;  li  n.  S.,  5Lli  eU.,  778  (4  Edm.  052).  S<t'  {  4JS,  ante.  L.  lOuO.  rh. 
IS 4.     Ill    iMTect   Sept.    1,    1900. 

ft   lf)20.   ProceedlniTtt   in  cose  of  death,   etc. 

The  death  or  legal  inontmeity  of  a  member  of  the  association 
lioes  not  affect  an  action  or  special  proceeding,  brought  as  pre- 
M-ribed  in  the  last  section.  If  the  ottlcer,  hy  «)r  against  whom 
it  is  brought,  dies,  is  removed,  resigns,  or  becomes  otherwise 
incapacitated,  during  the  pendency  thereof,  the  court  must  make 
an  order,  directing  it  to  be  continued  by  or  against  his  sucee.'»sor 
in  office,  or  any  other  ofllcer,  by  or  against  whom  it  might  have 
been  originally  commenced. 

Id..  I  2. 

%  1»21.  [Am'd,  1N08.]  Kflect  of  judirment;  exeeatloa 
thereupon. 

In  such  an  action,  the  oillcer  against  whom  it  is  Iwought  can- 
uot  be  arre.'^ted;  and  a  judgment  against  him  does  not  authorize 
tn  execution  to  be  issued  against  his  property,  or  his  person; 
uor  does  th«i  docketing  Uiereof  bind  his  real  property,  or  chattels 
real.  Where  such  a  judgmt^ut  is  for  a  sum  of  money,  an  exe<'u- 
Liou  issued  thereupon  must  require  the  sheriff  to  satisfy  the 
«nme.  out  of  any  personal  or  real  property  belonging  to  the 
usj^mualion,  or  owned,  jointly  or  in  common,  by  all  the  members 
(hereof.- 

K  1M9,  ch.  268.  |  1.  See  f|  3  aud  1.  L.  1S9S.  cb.  293.  Xm  effect  Oct, 
I.    lS9b. 
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8  1922.  Sabse^nent    action    aflralnut    memberii. 

Where  an  aetiou  hes  'been  brought  ^{jainst  an  officer,  or  a 
counterclaim  has  been  made,  in  an  action  brought  bs*  an  officer, 
&a  prescribed  in  the  last  three  sections,  another  action,  for  the 
same  cause,  shall  nrit  be  broujjht  against  the  members  6f  ;tbe 
association,  or  any  of  them,  until  after  final  judgment  in  the  first 
action,  and  the  return,  Vi^holly  or  partly  unsatisfied  or  unexecuted, 
of  an  execution  issued  thereupon.  After  such  a  return,  the 
part}'  in  whose  favor  the  execution  was  issued,  may  maintain 
an  action,  as  follows: 

1.  Where  he  was  the  tilaintiff,  or  a  defendant  reeoverin^c  upon 
a  counterclaim,  he  may  maintain  an  action  against  the  members 

•of  the  ansoHffttoti,  or,  hi  a  proper  case,  against  any  of  them, 
as  if  the  first  action  had  not  been  brought,  or  the  couDterelaim 
had  not  been  made,  as  the  case  requires;  and  he  may  recover 
therein,  as  part  of  his  damages,  the  costs  of  the  first  action,  or 
ao  much  thereof, .as  the  sum,  collected  by  virtue  of  the  execution, 
was  insafficient  to  satifify. 

2.  Where  he  waa  a  defendant,  and  the  case  is  not  within  sub- 
division first -of  this  section,  he  may  maintain  an  action,  to  re- 
cover tlie  sum  remaining  uncollected,  against  the  persons  who 
composed  the  association,  when  the  action  against  him  was  com- 
'menced,  or  the  autvivors  of  them. 

But  this  section  does  not  affect  the  right  of  the  person,  in 
whose  favor  the  judgment  in  the  first  action  was  rendered,  to 
enforce  a  bond  or  undertaking,  given  in  the  course  of  the  pro- 
ceedings therein. 

Fart  of  id.,   f  4.  un'd;   L.   1853.  ch.    l&S. 

<€  •1»23.  Tbi»  article  pernilmilve;  eiTect  apon  Mtatute  of 
lUnitatlouM. 

This  article  does  not  prevent  an  action  from  being  brought 
by -or  against  all  the  members  of  an  a.s.sociation,  exempt  as  pre- 
Bcfibed  in  the  last  section.  Where  an  action  is  brought  against 
die  members 'Of  the  association,  as  prt'scribod  in  subdivision  firtft 
of  the  last  a^'tion,  the  time  between  the  commencement  of  the 
action  'by  or  against  the  officer,  and  the  return  of  the  first  execu- 
tion iiaacd  upon  the  final  judgment  rendered  therein,  is  not  a 
part  of  the  time  limited  by  law,  for  the  commencement  of  the 
second  actioo. 

See  f  406,  ante. 

.1  1024,  When  objection  of  mlanomer,  etc.,  of  pifrflea 
■not   antlliiblv. 

■Section  1H13  of  this  act  applies  to  an  action  brought,  as  pfe- 
•Rcniied  in  the  last  section  but  one,  against  the  members  of  any 
asM«K'iation,  Whivh  keei>s.a  book  for  the  entry  of  changes  in  the 
membership  of  the  association,  or  the  ownership  of  Its  property; 
and  to  each  book  so  kept. 

See  U  18G9,  ch.  15T, -I  <i  (1  ^Eda.  i£i3).;  all )  .S3  1S13,  aate,  «xm1  1945, 
^^'  M  461 
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ARTICIiE  SBCOND. 


Actions  by  or  against  certain  county,  toum,  and  municipal  ofkerB, 

Beo.  1985.  AoUon  by  a  tax  payer  acaiast  a  publlo  offloer. 
IM6.  Actions  by  oertala  specified  oflioen. 
19S7.  Actions  against  sacb  oflBcen. 
1028.  Tbe  last  two  sections  qualliled. 
Ita.  Designation  of  sucb  omcers  In  the  snmmana,  etc. 
1930.  Sacc«ssor  may  be  substituted. 
1981.  When  execatton  against  officer  not  to  issna. 

I  1926.  [Am'd,  1892.]  Aetlon  by  «  tex  pajrer  mgrnimmt  a 
publlo  •Ulcer. 

An  action  to  obtain  a  judgment,  prerenting  waste  of,  or  injury 
to,  the  estate,  funds,  or  other  property  of  a  county,  town,  city  or 
incorporated  village  of  the  State,  may  be  maintained  against 
any  officer  thereof,  or  any  agent,  commissioner,  or  other  person, 
acting  in  Its  behalf,  either  by  a  citizen,  resident  therein,  or  b^  a 
corporation  who  is  assessed  for  and  is  liable  to  pay,  or,  within 
one  year  before  the  commencement  of  the  action,  has  paid,  a  tax 
therein.  This  section  does  not  affect  any  right  of  action  in  faTor 
of  a  county,  city,  town,  or  incorporated  village,  or  any  public 
officer. 

L.  187},  ch.  161,  I  1  (9  Edm.  889);  L.  1898.  ch.  801. 

1  1926.  [Am'd,  1897.]  Actiona  by  certain  apecllled  oflleers. 

An  action  or  special  proceeding  may  be  maintained,  by  the 
trustee  or  trustees  of  a  school  district;  the  overseer  or  overseers  of 
the  poor  of  a  village,  or  city;  the  county  superintendent  or  super- 
intendents of  the  poor;  or  the  supervisors  of  a  county,  upon  a 
contract,  lawfully  made  with  those  officers  or  their  predecebsora. 
in  their  official  capacity;  to  enforce  a  liability  created,  or  a  doty 
enjoined,  by  law,  upon  those  officers,  or  the  body  represented  by 
them;  to  recover  a  penalty  or  a  forfeiture,  given  to  tnose  officers, 
or  the  body  represented  by  them;  or  to  recover  damages  for  an 
injury  to  the  property  or  rights  of  those  officers,  or  the  body 
represented  by  them;  although  the  cause  of  action  accrued  before 
the  commencement  of  their  term  of  office. 

2  R.  8.  47J.  I  98  (3  Edm.  494);  L.  1887,  ch.  808.    In  effect  Sept.  1,  1887. 

I  1927.  Actlonn  avalnat  ancb  offlcera. 

An  action  or  special  proceeding  may  be  maintained,  against  any 
of  the  officers  specitled  in  the  last  section,  upon  any  cause  of 
action,  which  accrues  against  them,  or  has  accrued  against  their 
predecessors,  or  upon  a  contract  made  by  their  predecessors  in 
their  official  capacity,  and  within  the  scope  of  their  authority. 

Id.,  I  96. 

{  1928.  Tbe  last  t-vro  aectloas  ^valllled. 

The  last  two  sections  do  not  apply  to  a  case,  where  it  is  spe- 
cially prescribed  by  law,  that  an  action  may  be  maintained,  by 
or  against  the  body,  represented  by  an  officer  designated  in  those 
sections;  but,  in  such  a  case,  the  prosecution  or  defence  of  the 
action,  as  the  case  may  be,  must  be  conducted  by  the  persons 
then  in  office,  who  represent  that  body, 

I  R.  &  478,  I  94. 
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§  1929.  DeaiirnaUon  of  aiieh  oAeera  Im  the  amnmonii,  etc. 

lu  an  action  or  special  proceeding,  brought  pursuant  to  section 
1026  or  section  1927  of  this  act,  the  officer,  by  or  against  whom 
it  is  brought,  must  be  described  in  the  summons,  or  other  process 
by  which  it  is  commenced,  and  in  the  subsequent  proceedings 
therein,  by  his  individual  name,  with  the  addition  of  his  official 
title.  An  objection,  growing  out  of  an  omission  to  join  any 
officer,  who  ought  to  be  joined  with  the  others,  must  be  taken 
by  the  answer,  or,  in  a  special  proceeding,  before  the  close  of  the 
case,  on  the  part  of  the  defendant;  otherwise  it  is  waived. 

Id-,  II  93,  96  and  99,  am'd  and  consolidated. 

I  1980.  Sneeeasor  may  be  mibvtitvteci. 

In  such  an  action  or  special  proceeding,  the  court  must,  in  a 
proper  case,  substitute  a  successor  in  office,  in  place  of  a  person 
made  a  party  in  his  official  capacity,  who  has  died  or  ceased  to 
bold  office;  but  such  a  saccessor  shall  not  be  substituted  as  a 
defendant,  without  his  consent,  unless  at  least  fourteen  days* 
notice  of  the  application  for  the  substitution,  has  been  personaJly 
served  upon  him. 

Id.,  H  100  and  101.  am'd. 

S  1931.  "Wliem  execution  airatnai  oflleer  not  to  iMine. 

An  execution  cannot  be  issued  upon  a  judgment  for  a  sum  of 
money,  rendered  against  an  officer  in  an  action  or  special  pro- 
ceeding brought  by  or  against  him,  in  his  official  capacity,  pursu- 
ant to  this  article;  except  whore  it  is  rendered  against  the 
trustee  or  trustees  of  a  school  district,  or  the  commissioner  or 
commissioners  of  highways  of  a  town.  Id  either  of  those  cases, 
an  execution  may  be  issued  against  and  be  collected  out  of  the 

Kroperty  of  the  officer,  and  the  sum  collected  must  be  allowed  to 
im,  in  the  settlement  of  his  official  accounts,  except  as  otherwise 
specially  prescribed  by  law. 
U.,  H  l<^  •»«  106,  am'd. 
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AeHanBondrighUof  aoHon  againgf  and  between  foM  dMotm 

See.  1982.  Jnd^ent  tgalngt  detefldantc  jolatlj  indabtod,   wfiAo  afl  Ml  Ml 
served. 
1033.  Effect  of  neh  jadgueDt. 
1084.  Bzecuttoo;   Indoraemeat  t]Mreopo& 
1985.  Hew  collected. 

1930.  Jodgment,  hoW  docketed;   effect  of  dd^kf'Hn*. 
1937.  Action  to  cbarge  defendiot«  tm,  peiwrnoU/  M#ttMML| 
1038.  OMBpIaint  la  inch  action. 
1030.  Answer. 

1040.  Provisional  remedies. 

1041.  Judgment. 

1042.  Joint  debtors  mar  <MiMNilld  MpBrsMI^    Hoflft  ftM  tfWei 
104S.  Satisfylnf  judgment. 

1944.  Rights  of   the  debtors   not   r^eased. 
1040.  Action  against  persons  engaged  In  transportation. 
1040.  Wben  partner  not  sued  remslni  llible. 

1047.  Continuance  of  partnexfthip  buaiuees  cwrl4s  meOim  im  AMeoMla^ 
etc. 

%  tit^St.  Judsntneiit  Hffliliitt  defeudaniai  |6lntlr  iAdebtetft 
when  All  are  not  ser-red* 

In  an  action,  wherein  the  complaint  demands  judgment  for  a 
snm  o<  money  against  two  or  mer^  dtfendantA^  mUeged  to  be 
jointly  indebted  upon  contract,  if  the  aanunons  is  seryed  npoB 
one  or  more,  but  not  upon  all  of  the  defendants,  tlie  plaintifiT  may 
pn^ceed  against  the  defendant  or  defendants,  upon  wbohl  tt  u 
served,  nnless  the  court  otherwise  directs;  and,  if  be  recovera  final 
judgment,  it  may  be  taken  against  all  the  defendants  tbtia  joifUIy 
indebted. 

Co.  Proc.,  f  136,  sabd.  1.    Bee,  also,  |  1038,  post. 

1  18S3.  Bfleot  of  aneM  |ndOrm«nt< 

Such  a  judgment  is  conclusive  evidence!  df  the  liabllHy  ^f  e^A 
defendant,  upon  whom  the  summons  was  personally  aenred,  or 
who  appeared  in  the  action.  Where  it  is  taken  against  a  defend- 
ant, upon  whom  the  summons  was  served  by  publication,  pt  with- 
out the  State,  pursuant  to  an  order  for  that  purpose,  it  has  the 
effect  as  against  that  defendant,  specified  in  section  445  of  this 
act.  As  against  such  a  defendant,  who  is  allowed  to  defend  after 
judgment,  or  as  against  a  defendant  not  summoned,  it  is  evidence 
only  of  the  extent  of  the  plaintiffs  demand,  after  the  liability  of 
that  defendant  has  been  established,  by  other  evidence. 

2  B.  8.  on,  I  2  (2  Bdm.  801).    See  fi  1278,  ante. 

{  1034.  Execntlon;  Indomemeni  tlierevpon. 

An  execution  upon  such  a  judgment  must  be  issued,  in  form, 
against  all  the  defendants;  but  the  attorney  for  the  judgment 
creditor  must  indorse  thereupon  a  direction  to  the  sheriff,  contain- 
ing the  name  of  each  defendant,  who  was  not  summoned,  and  re- 
stricting the  enforcement  of  the  execution,  as  prescribed  in  the 
next  section. 

Id.,  8  8. 

I  198B.  HoiT  eolleeted. 

An  execution  against  the  person,  issued  upon  such  a  judgment 
shall  not  be  enforced  against  the  person  of  a  defendant,  whose 
name  is  so  Indorsed  thereupon.    An  execution  against  property 
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iftflaed  upon  Bach  a  jadjnnent,  shall  not  be  levied  udoq  the  sole 
property  of  such  a  defendant;  but  it  may  be  collected  out  of  per- 
sonal property  owned  by  him,  jointly  with  the  other  defendants, 
who  were  summoned,  or  with  any  of  them;  and  out  of  the  real 
and  personal  property  of  the  latter,  or  of  any  of  them. 

2  R.  S.  377,  S  4. 

I  1»86.  Judflmtent,  liow  doelcetcdf  effect  ^t  doQketlaiT* 

Where  a  jodgment  faa^  been  taken,  as  prescribed  in  section  1932 
of  this  act,  the  clerk,  with  whom  the  judgment-roll  is  filed,  must 
write  upon  the  docket,  opposite  or  under  the  name  of  each  defend- 
ant, Bpon  whom  the  summons  was  not  served,  the  words,  "not 
soBimoned;  "  and  a  like  entry  must  be  made  by  each  county  derk, 
with  whom  the  judgment  is  afterwards  docketed.  The  judgment 
does  not,  by  virtue  of  its  being  docketed,  bind  any  real  property, 
or  chattel  real,  owned  by  such  a  defendant.  But  this  section  does 
not  affect  the  plaintiff^s  right  of  action,  to  charge  the  judgment 
apon  any  real  property. 

i  1987.  Action  to  ol&arire  defendants  not  peraonnllr 
Mmmntoned* 

After  the  recovery  of  a  judgment  against  joint  debtors,  as  pre- 
Bcribed  in  section  1032  of  this  act,  an  action  may  be  maintainea  by 
the  judgment  creditor,  against  one  or  more  of  the  defendants, 
who  were  not  summoned  in  the  original  action,  to  procure  a 
judgment,  charging  hl^  or  their  property  with  the  sum  remaining 
unpaid  upon  the  original  judgment 

Co,  Proc.,  I  876. 

I  1IM8«  Oomplnlnt  in  uneli  action. 

The  complaint  in  such  an  action  must  be  verified;  must  contain 
an  allegation  that  the  judgment  has  not  been  paid;  and  must  stat^ 
the  sum,  remaining  unpaid  thereupon,  at  the  time  of  the  verifica- 
tion. 

Id.,  f  878,  am'd. 

I  1089*  An»wer. 

The  defendant's  answer  is  restricted  to  defences  or  counter- 
claims, which  he  might  have  made  in  the  original  action,  if  the 
summons  therein  had  been  served  upon  him,  when  it  was  first 
served  upon  a  defendant  jointly  indebted  with  him;  objections  to 
the  judgments  and  deJiQAces  or  couaterdaims,  which  have  arisen 
since  it  was  rendered. 

Id..  I  379.  lunM.    See  SS  415  and  938,  ante. 

f    1840.   Provliiloanl    remedle*. 

For  the  purpose  of  obtaining  an  order  of  arrest,  an  injunction 
order,  or  a  warrant  of  attachment,  the  action  is  regarded  as  being 
founded  upon  the  eontraot,  upon  which  the  original  judgment  was 
#ecovered. 

I  1»41.  Jndmient. 

Where  the  judgment  Is  in  favot  of  the  plainlitf,  it  most  de- 
termine the  sum  remaining  unpaid  nnon  the  original  judgnent; 
and  it  may  be  docketed,  and  an  exocntion  may  be  issued  there- 
upon, as  if  it  was  a  judgment  for  the  sum  so  remaining  unpaid, 
and  the  costs,  if  any.    Costa  must  be  awarded,  a^  i^  tJ^e  action 
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was  brought  upon  the  original  contract,  and  the  sum  so  remain- 
ing unpaid  had  been  recovered  therein, 
Co.  Proc,   S  380,  ain'd. 

§  1042,  [Repealed  by  L.  1909,  ch.  17.  See  Consolidated  Laws, 
tit.  Debtor  and  Creditor  Law,  U  230,  231.  j 

§  1943.   [Am*«l,    1009.]      Satlsfyins  Judsment. 

An  instrument  specified  in  section  two  hundred  and  thirty  of 
the  debtor  and  creditor  law  is  deemed  a  satisfaction  piece,  for 
the  purpose  of  discharging,  as  prescribed  in  section  twelve  hun- 
dred and  sixty  of  this  act,  the  docket  of  a  judgment,  recovered 
upon  an  indebtedness  released  or  discharged  thereby,  as  far  as 
the  judgment  affects  the  compounding  debtor.  Where  the 
docket  of  a  judgment  is  discharged  thereupon,  a  special  entry- 
must  be  made  upon  the  docket,  to  the  efl'ect,  that  the  judgment 
is  satisfied,   as  to  the  compounding  debtor  only. 

Part  of  Id.,  f  2.  Am'd  by  U  1909,  cb.  810.  In  effect  May  7,  1909. 
See  g  12ti0.  ante. 

§  1044.  [Repealed  by  L.  1909,  ch.  17.  See  Consolidated  Laws, 
tit.  Debtor  and  Creditor  Law,  §S  2<12,  233.] 

§  1045.  Action  ajiraiiiat  perBona  enfsraicecl  In  trnnNporta- 
tlon. 

In  an  action  brought  against  one  or  more  persons,  engaged  09 
a  joint-stock  association,  partnership,  or  otherwise,  in  the 
periodical  transportation  of  passengers  or  property,  an  objection 
to  any  of  the  proceedings  cannot  be  taken,  by  a  person  properly 
made  a  defendant,  on  the  ground  that  the  plaintiff  had  joined 
with  him,  as  a  defendant,  a  person  not  jointly  engaged  with  him 
in  that  business,  or  on  the  ground  that  the  plaintiff  has  failed 
so  to  join  with  a  person  so  jointly  engaged;  unless  the  persons 
so  engaged  have  at  least  thirty  days  before  the  commencement 
of  the  action,  tiled  in  the  clerk's  office  of  each  county,  in  which 
they  transport  passengers  or  property,  a  statement  showing  tho 
names  of  all  of  them.  A  statement  so  filed,  is  conclusive,  for 
the  purposes  specified  in  this  section,  as  against  the  persons 
filing  it,  until  thirty  days  after  filing,  in  like  manner,  a  new 
statement,  showing  a  change  of  interest. 

L.    1836.  ch.   3vS5   (4  Etlm.   G21),   am'd. 

S  104CI.  When    partner    not    aned   remalnn   liable. 

Where,  for  any  cause,  one  or  more  partners  have  not  been 
joined  as  defendants  in  an  action  upon  a  partnership  liability, 
and  final  judgment  has  been  taken  against  the  persons  made 
defendants  therein,  the  plaintiff,  if  the  judgment  remains  un- 
satisfied, may  maintain  a  separate  action  upon  the  same  de- 
mand, against  each  omitted  partner,  setting  forth  in  the  com- 
plaint the  facts  specified  in  this  section,  as  well  as  the  facts 
constituting  his  cause  of  action  upon  the  demand. 

Co.   Prcx'.,    I   lao.  «uNl.  4.  am'd. 

9  1047.  Contlnnance  of  partnernhlp  bnntneaa  dnrlns 
action    for  ncconnttnpr^  etc*. 

In  an  action  brought  to  dissolve  a  partnership,  or  for  an  ac- 
counting between  partners,  or  affecting  the  continued  prosecution 
of  the  business,  the  court  may,  in  its  discretion,  by  order,  ail* 
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thorize  the  partnership  business  to  be  continued,  during  the 
pendency  of  ^e  action  by  one  or  more  of  the  partners,  upon 
their  executing  and  filing  with  the  clerk  on  undertaking,  in  such 
a  sum  and  with  such  sureties  as  the  order  prescribes,  to  the 
efifect  that  they  will  obey  all  orders  of  the  court,  in  the  action, 
and  perform  all  things  which  ^he  judgment  therein  requires 
them  to  perforin.  The  court  may  impose  such  other  conditions 
as  it  deems  proper,  and  it  may  in  its  discretion  at  any  time 
thereafter  require  a  new  undertaking  to  be  giren.  The  court 
may  also  ascertain  the  Talue  of  the  partnership  property,  and 
of  the  interest  of  the  respective  partners  by  a  reference  or 
otherwise,  and  may  direct  an  accounting  between  any  of  the 
partners;  and  the  judgment  may  make  such  provision  for  the 
payment  to  the  retiring  partners,  for  their  Interest,  and  with 
respect  to  the  rights  of  creditors,  the  title  to  the  partnership 
property,  and  otherwise,  as  justice  requires,  with  or  without 
the  appointment  of  a  receiver,  or  a  sale  of  the  partnership 
property. 
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CHAPTER  XVL 

Actions  in  Behalf  of  the  People  and  Special'  Proceed^ 
ingsJnstituted  in  Their  Behalf,  by  State  Writ 

UTIiK   I*— Aet|i»M  In  B«hAlf  of  tke  P«0|>|it.. 

mUi  ni--8(Mial  FrooMdiBgs  iMlltmSed  by  State  WwiU  * 

TITUC  I. 

I  Actiomi  in  behalf  of  the  i>eople. 

Vi^rtlclv  1.  Action  against  tbe  nanrper  of  an  office  of  flrancblae. 
^'  2J  Artion  to  Tacal»  letteca-pateBt. 

8.  Action    for    a    fine,    penalty    or    forfeltore,    or   npon    a.    ft»fl»ltatf 

recognizance. 
4.  Oertain   actions,    founded   npon  the  spoliation,   or  other   misappro- 
priation of  public  property. 
6.  Action  to  recover  property   escheated,  or  forfeited  for  traaaou. 
6.  Miscellaneous  provisions  relating  to  actions,  etc.,  in  behalf  of  the 
people. 

ARTICLB  FIRBT. 

Action  against  the  usurper  of  an  office  orfranehiae. 

See.  IMS.  Attorney-general  may  maintain  action. 

1949.  Proceedings  when  complaint  namea  rightful  incunsbant. 

1950.  Action  triable  by  Jury. 

1961.  Assumption  of  office  by  person  entitled. 
1952.  Proceedings  to  obtain  booka  and  papers. 

1963.  Damages;  how  recoTered. 

1964.  One  action  against  seyeral  persons. 
1966.  When  Injunction  may  be  granted. 

1966.  Final  Judgment  in  action  for  usurping  office,  etc. 

i  1948.  Attontex-veneral  wntL-y  maintain  sustlon. 

The  attorney-general  may  maintain  an  action,  upon  his  own 
information,  or  npon  the  complaint  of  a  private  person,  in  either 
of  the  following  cases: 

1.  Against  a  person  who  usurps,  intrudes  into,  or  unlawfolljr 
holds  or  exercises  within  the  State,  a  franchise  or  a  public  office, 
civil  or  military,  or  an  office  in  a  domestic  corporation. 

2.  Against  a  public  officer,  civil  or  military,  who  has  done  or 
suffered  an  act,  which  by  law  works  a  forfeiture  of  his  office. 

3.  Against  one  or  more  persons  who  act  as  a  corporation, 
within  the  State,  without  being  duly  incorporated;  or  exercises 
within  the  State,  any  corporate  riplits,  privileges  or  franchises, 
not  granted  to  them  by  the  law  of  the  State. 

4.  [Added,   18041;   am*d,   lUOO.] 

Against  a  foreign  corporation  which  exercises  within  the 
state  any  corporate  rights,  privileges  or  franchises,  not  granted 
to  it  by  the  law  of  this  state;  or  which  within  the  state,  has 
violated  any  provision  of  law,  or,  contrary  to  law,  has  done 
or  omitted  any  act.  or  has  exercised  a  privilege  or  franchise, 
not  conferred  upon  it  by  the  law  of  this  state,  where.  In  a 
similar  case,  a  domestic  corporation  would,  in  accordance  with 
section  one  hundred  and  thirty-one  of  the  general  corporation 
law,  be  liable  to  an  action  to  vacate  its  charter  and  to  annul 
its  existence;  or  which  exercises  within  the  state  any  corporate 
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rijErbts,  privilejrea  or  frfincbisos  in  a  iimnner  contrary  'to  *lie  fm%>- 
lie  policy  of  the  state. 

Co.  Proc.,  f  432;  2  R.  S.  681.  |  2»  (2  Edm.  ^008);  I/.  18M.  Oh.  •■M2. 
Am'd  by  L.  1909,  ch.  63.  |  3.  See  note  05  of  notes  of  Board  of  Statutory 
Contiolldatlon  at  «id  of  oode. 

iacunabeJkt* 

In  an  action,  brougrht  as  prescribed  in  Hb^  Aoj&t  ^eeticai,  lor 
usurpinif,  intruding  into,  unlawfully  holding,  or  exercising  an 
offioe,  tke  ^Attormgy-^etuenA,  besides  «tatiog  the  'Oause  •«<  action 
in  itfae  conqflBint,  may,  in  his  discretion,  set  forjkh  tbeiiein  the 
.name  of  Jhe  person  rigktf-idly  entitled  to  the  offioe^  and  cttie  iftielt 
■hosHog  ifis  dgbt  thereto;  and  thereupon,  -and  upon  ijproat,  doiy 
utMaa&tf  'that  the  defendant,  by  meams  of  'his  nanuipflttion  or 
tetrodnn,  has  jeeeived  any  fees  or  emalnments  Jaelonging  to  4be 
uAoe,  an  »oiider  to  Aprest  the  detendant  HUKy^  be  (granted  :by  4te 
jflRHirt,  isr  a  jnd^e.  The  {varvtisions  of  rtitle  fisst'  off  chapter  «esiei|th 
«f  .this  «et  optily  to  *saoh  an  order,  and  the  procaeecKnc^  ttheoeiipatn 
«n4  txAfKjHfnevtt  hereto,  eotcept  inhere  ^special  proritfioti  in  &mT' 
wise  ODSde  4n  Sbis  title.  Wor  that  purpose,  the  ovder  is  adeemed 
•Id  barve  %ee&  mtide  as  ^pescribed  in  seotion  549  of  tluB  aet.  J«dg- 
Hvent  imay  be  venAered  upon  the  Hii^bt  oT  Khe  defendant,  and  tff 
the  patty  so  aflleged  to  'be  'entfitled;  or  only  upon  the  tiffiEtt  of  the; 
4lercnidattt,  <as  Jiwtice  'PeQUit^s. 
ta».  Proc.,  ^  «^  ttnd  49Qt;  S  n.  'S.  S82,  SS  SO  and  SI  (2  BOm.  OOS),  am'd 

S  3JMS0.  AotloA  triable  by  $Mxy. 

An  -actlen  -bi^ought  as  prescribed  .in  this  article  is  tpif(bie»  of 
<oauvfle  rand  <oif  risht,  by  >a  juity,  ^n  Uke  manner  ae  if  it  was  an 
action  specified  in  section  0o8  of  this  act^  and  without  pcoouning 
an  order,  as  prescribed  in  section  970  ot  tikis  aot. 


t%  i#M.  'Ammmmmtmrnn  -^  -olBee  by  pMWfMi  «a«fft*e4. 

Where  ^fiMil  thi^^m^tft  Is  rendered,  upon  fbe  fight  and  In  fii^or 
0  fhe  person  «o  alleged  to  be  e!>titlefl,  he  may,  after  tafklng  tite 
oafii  -eflP  i^ffice,  and  giving  an  official  bond,  as  j>resci*ibed  by  law, 
«trflie  upon  Kinsself  fhe  execution  of  the  office.  He  mue^,  imme- 
'diat^y  thereafter,  demand  of  the  defendant  in  »the  a<?tion,  fle- 
ftvjery  of  •an  4he  books  and  papers  in  the  custody,  or  tmder  the 
teontnfi,  oiP  the  'defendant,  bcHonging  to  the  office  from  Whfeh  the 
^Aefendant  b0b  lieen  so  ^jcchided. 
•Ca.  S*roe.,  {  €37;  2  B.  S.  682.  f  82  (2  Bdm.  «03). 

I  HNS2.  i*BO«eetftns*  to  obtain  "boolcs  Antf  i>apers. 

If  afhe  defendant  .refuses  or  neglects  to  deliver  any  of  the  beelis 
or  papers,  demanded  as  prescribed  in  the  last  section,  he  is 
guilty  of  a  misdemeanot;  and  the  same  proceedings  mnert:  be  taken 
to  compel  the  delivery  thereof  as  are  now  or  shall  hereafter  he 
prescribed  by  law,  where  a  person  who  has  held  an  office  refuses 
•r  neglects  to  deliver  the  official  books  or  papers  to  his  successor. 

U..  f  488.  and  2  R.  S.  682.  {  83.    See  f  1823.  ante. 

S  IMMI.  [Ain*<l,  1884.]    DaniAflrest  hovr  reco-rered. 

Where  final  judgment  has  been  rendered,  upon  the  right  and 
In  favor  of  the  person  so  alleged  to  be  entitled,  he  may  recover, 
by  action,   against  the  defen(1ant,    the   damages   which   he   has 
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sustained  in  consequeucc  of  the  defendnut's  usurpation,  intrusion 
into,  unlawful  holding,  or  exercise  of  the  otfice. 
Co.  Pioe.,  i  488;  alBO.  2  B.  S.  682,  IS  34-88. 

1  1054.  One  Aetion  airainiit  Be'reral  persons. 

Where  two  or  more  persons  claim  to  be  entitled  to  the  same 
office  or  franchise,  the  attorney-general  may  bring  the  action 
against  all,  to  determine  their  respective  rights  thereto. 

Id..  I  440;  2  B.  8.  682.  S  46. 

\  i  19SS.   [Ajtt'd,  18960    When  InJnncUon  ntAT  be  ffmnte4. 

/  In  an  action,  broaght  as  prescribed  in  subdiyision  third  or  fonrth 
of  section  nineteen  hundred  and  forty-eight  of  this  act,  the  final 
judgment,  in  favor  of  the  plaintiff,  must  perpetually  restrain 
the  defendant  or  defendants  from  the  commission  or  continuance 
of  the  act  or  acts  complained  of.  A  temporary  injunction  to 
restrain  the  commfssion  or  continuance  thereof  may  be  granted, 
upon  proof,  by  affidavit,  that  the  defendant  or  defendants  have 
violated  any  of  the  provisions  of  either  of  the  said  subdivisions 
third  or  fourth  of  section  nineteen  hundred  and  forty-eight  of 
this  act.  The  provisions  of  title  second  of  chapter  seventh  of 
this  act  apply  to  such  a  temporary  injunction,  and  the  proceedings 
thereupon,  except  where  provision  is  otherwise  made  in  this  title. 
For  that  purpose,  the  injunction  order  is  deemed  to  have  be^i 

f  ranted  as  prescribed  in  section  six  hundred  and  three  of  this  act. 
u  the  trial  of  an  action  brought  as  prescribed  in  subdivisions 
third  or  fourth  of  section  nineteen  hundred  and  forty-eight  of 
this  net,  a  party  or  a  witness  is  not  excused  from  answering  a 
question  on  the  ground  that  such  answer  will  tend  to  incriminate 
him;  but  such  answer  cannot  be  used  as  evidence  n^ainst  the 
person  so  answering,  in  a  criminal  action  or  criminal  ]iroceediDg. 

2  B.  S.  462.  8  81  and  part  of  {  82  (2  Edm.  482);  L.  1896.  cb.  968.  In  effec* 
May  28.  1896.    See  S  1948,  snbd.  3,  ante. 

I  1066.  Final  Jndvment  la  aetlon  for  nswrplns  oWLmm^  ete. 

Ain  any  other  action,  brought  as  prescribed  in  this  article,  where 
a  defendant  \s  adjudged  to  be  guilty  of  usurping  or  intrading 
into,  or  unlawfully  holding  or  exercising  an  office,  franchise  or 

Erivilege,  final  judgment  must  be  rendered,  ousting  and  excluding' 
im  therefrom,  and  in  favor  of  the  people  or  the  r^ator,  aa  the 
case  requires,  for  the  costs  of  the  action.  As  a  part  of  the  final 
judgment,  the  court  may,  in  its  discretion,  also  award,  that  the 
defendant,  or,  where  there  are  two  or  more  defendants,  that  one 
or  more  of  them  pay  to  the  people  a  fine,  not  exceeding  two 
thousand  dollars.  The  jndpment  for  the  fine  may  be  docketed, 
and  execution  may  be  issued  thereupon,  in  favor  of  the  people^ 
PS  if  it  had  boon  rendered  in  an  action  to  recover  the  fine,  xhe 
fine,  when  collected,  must  be  paid  into  the  treasury  of  the  State. 
Co.  Proc.,  f  441;  alto.  2  B.  S.  686.  {  48  (2  Edm.  60A. 
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ARTICIiS  SECOND. 

Action  to  vacate  letters-patent 

Sec.  196T.  When  attoniey-general   may  mainUin  action. 
1958.  Action  triable  by  jury. 
186&.  Copy  of  Judgment-roll  to  be  ffled,   etc. 
1960.  Transcript  to  be  sent  to  county  clerk,  etc. 

I  1957.  'WkeB  attorney-ireneral  may  maintain  aetlon. 

The  attorney-general  may  maintain  an  action  to  vacate  or 
annul  letters-patent,  granted  by  the  people  of  the  Btate,  in  either 
of  the  following  cases: 

1.  Where  they  were  obtained  by  means  of  a  fraudulent  sug- 
gestion, or  concealment  of  a  material  fact,  made  by,  or  with  the 
knowledge  or  consent  of,  the  person  to  whom  they  were  issued. 

2.  Where  they  were  issued  in  ignorance  of  a  material  fact,  or 
through  mistake. 

3.  Where  the  patentee,  or  those  claiming  under  him,  have 
done  or  omitted  an  act,  in  riolation  of  the  terms  and  conditions 
apon  which  the  letters-patent  were  granted,  or  have,  by  any 
other  means,  forfeited  the  interest  acquired  under  the  same. 

Whenever  the  attorney-general  has  good  reasor  to  believe  that 
any  act  or  omission,  specified  in  this  section,  can  be  proved,  and 
that  the  person  to  be  made  defendant  has  no  sufficient  legal 
defence,  he  must  commence  such  an  action. 

Co.  Proc..  I  488. 

I   imiS.  Aetioa   triable  by  Jary. 

An  action,  brought  as  prescribed  in  this  article,  is  triable,  of 
course  and  of  right,  by  a  jury,  as  if  it  was  an  action  specified 
In  section  968  of  this  act,  and  without  procuring  an  order,  as 
prescribed  in  section  970  of  this  act. 

8e«  i  1060.  ante. 

I  1089.  Copy  of  Jndffment-roll  to  be  filed,  etc 

Where  final  judgment,  vacating  or  annulling  letters-patent,  is 
rendered  in  an  action,  brought  as  prescribed  in  the  last  section, 
the  attorney-general  must  cause  a  copy  of  the  judgment-roll  to 
be  forthwith  filed  in  the  office  of  the  secretary  of  State;  who 
must  make  an  entry  in  the  records  of  the  commissioners  of  the 
land  office  stating  the  substance  and  effect  of  the  judgment, 
and  the  time  when  the  judgment-roll  was  filed.  The  real  prop- 
erty, granted  by  those  letters-patent,  may  thereafter  be  disposed 
of  by  the  commissioners  of  the  land  office,  as  if  the  letters-patent 
had  not  been  issued. 

Oo.  Proc..  I  446.  and  part  of  |  445.  am'd  and  ooMolidated;  2  R.  B.  580.  U  S4 
ftBd  26  (2  Bdm.  001). 

I  ISOO.  Transcript  to  be  sent  to  eonnty  cleric,  ^te. 

Immediately  after  making  the  entry  prescribed  in  the  last 
section,  the  secretary  of  State  must  transmit  a  certified  tran- 
script thereof  to  the  clerk,  or  the  register,  as  the  case  requires, 
of  each  county,  in  which  the  real  property  affected  by  the  iudg- 
ment  is  situated.  The  clerk  or  register  must  file  it:  and.  if  the 
letters-patent  are  recorded  in  his  office,  he  must  note  the  con- 
tents of  the  transcript  in  the  margin  of  the  record. 

L.  1M».  ch.  110,  f  1(4  BdBi.  488). 
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AKTIOLB  THIRD. 

Action  for  a  fine,  penalty,  or  forfviiure,  or  upon  a  forfeited  recoff* 

nizance. 

Sec.   1901.  Whpn  action  cnnnot  bo  maintained. 
1J»62.  Action  for  forfeiture,  etc. 
IWfS.  M(»ucy  recovi're*!:  liow  illMiiosed  of. 
1904.  Certain  iiroceetlinpa  In  the  action  regulated. 
3 005.  UocugnUauce ;   huw   furfeiteU. 
lOCfl.   Action  on   n'cofcnlzancc. 

1007.  MouoT   received  by    dUtrlrt-attompyj  how  Ofaipofled  of. 
1068«  DUtrlct-ftttoroey  to  render  account. 

1  1001*  £Am'dy  18115.]    Wlien  action  cannot  be  maintained. 

Whenever,  by  the  decision  of  the  appellate  divii<ion  of  the 
supreme  court,  a  couBtruction  is  Kiveu  to  a  statute,  au  act  done, 
in  good  faith,  and  in  conformity  to  that  coustructiou,  after  the 
decision  was  made,  and  before  a  reversal  there<jf  by  the  court 
of  appeals,  is  so  far  valid«  that  the  party  doinj;  it  is  not  liable 
to  any  penalty  or  forfeiture,  for  an  act  that  was  adjudged  lawful 
by  the  decision  of  the  court  below.  But  thiH  section  doea  not 
control  or  affect  the  dec'iriiou  of  the  court  of  appealsi  upon  au 
appeal  actually  taken  leforo  the  reversal. 

2  R.  R.  603,   I  66  (a  Bdm.  634).  niu'd;  U  1895,  ch.  046. 

I  19<{2,  Action   for  Xorfelture,  «tc. 

Where  real  or  personal  property  has  been  forfeited,  or  a  pen- 
alty incurred,  to  the  people  of  the  State:  or  to  au  officer,  for 
their  use.  pursuant  to  a  provision  of  law,  the  «ttorney-fteueral, 
or  the  district-attorney  of  the  county  in  which  the  action  is 
friable,  must  bring  on  action  to  recover  the  property  or  penalty, 
in  a  court  having  jurisdiction  thereof.  Wlu>re  the  supreme 
court  and  a  justice's  court  have  concurrent  jurLsdictiou  of  the 
action,  it  may  be  brought  in  either,  at  the  election  of  the  at- 
torney-general or  district-attorney.  A  recovery  in  such  an  ac- 
tion bars  a  recovery,  in  any  other  action,  brought  for  the  same 
cause. 

Sf-o  Co.  rmc,  S  447:  2  H.  S.   IRl,  M  (2  EdnS.  503). 

S  IIMIS.  Moncr  recovered;  hoVF  disponed  of. 

Money  recovered   in  such   an   action,  which  Is  not  otherwise 
specially  granted  or  appropriated  by  law,  must,  when  collected, 
be  paid  into  the  treasurv  of  the  State. 
See,  also,  id.,  H.  H.,  §  3. 

I  IfHHL  Certain   proeeedinar*   In  the  aettoa   rearnlated. 

Sections  1897  and  ISOS  of  this  act  apply  to  aft  action,  brought       i 
fts  pfescribe<l   in  the  last  two  sections. 
See  88  7  and  15.  R.  S. 

I  1(»«5.  Rfeoicri1«rtnee:  Iitiw  forfeited. 

Where  the  condition  of  a  rocognixance  is  broken,  an  order  of 
th«  court,  directing  the  prosecutim  of  the  recognisance,  is  a 
sufficient    forfeiture   thereof. 

Id.,  8  31. 

I  ]0<Nl.  CAai'd,  lf>09.l     Aetion  on  veeoirvitaaiice. 

Where  n  recogn!«anee  to  the  people  is  for  felted .  and  tb<*  dis- 
trict attorney  of  the  county  in   which  it  was  taken*  brfnics   an 
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action  to  recover  the  penalty  thereof,  it  U  not  necessary*  in  such 
an  artion,  to  allege  or  prove  any  damages,  by  reason  of  the 
breach  of  the  condition;  but  where  tlm  people  are  entitled  to 
judf^meut  therein,  they  must  have  judj^nient  absolute,  for  the 
penalty  of  the  recognizance. 

2  R,  S.  4«1,  I  20,  amM.  Son  |  2««,  Sinte.  nnd  U  18T8.  ch.  3T9.  AmM 
by  It,  1909,  cb.  05.  Also  partly  repouled  by  U  1900,  c-h.  16.  Set*  Consolidated 
LawA,  tit.  Comity  Law,  |  201.  S.-'c  note  GO  of  uutes  u£  Board  of  Statutory 
CoiuKiUdtiLloQ  at  end  of  code, 

M  lOOT.lflttS.  [Repealeil  by  L.  1900,  ch.  IC.  Sco  Consolidated 
Laws,  tit.  Comaty  Law,  §  201. J 
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ARTICLE  FOURTH. 

Certain  actions,  founded  upon  the  spoliation,  or  other  muappro^ 
priation  of  public  property. 

dec.  1960.  Action  in  court  of  the  ^tate  for  pablic  funda  illegallj  obtained, 
conrerted,  etc. 

1970.  Stay  of  other  domestic  actions;  parties  thereto  to  be  brongbt  In. 

1971.  Actions,  etc.,   in  foreign  conrts. 

1972.  Money,  damages,  etc.,  rest  in  people,  on  commencement  of  action. 

1973.  Limitation  of  action. 

1974.  Ultimate  disposition  of  proceeds  of  action  in  conrt  of  the  8tat«. 
1976.  Id.;  upon  petition  of  corporation,  etc..  aggrlered. 

1976.  Attorney-general  most  bring  action. 

i  I960.  Action  in  conrt  of  tlie  State  for  pnblic  fnndM 
lllesnily  obtained,  con'rerted,  etc 

Where  any  money,  funds,  credits,  or  other  property,  held  or 
owned  by  the  State,  or  held  or  owned,  officially  or  otherwise,  for 
or  in  behalf  of  a  governmental  or  other  public  interest,  by  a 
domestic  municipal,  or  other  public  corporation,  or  by  a  board, 
officer,  custodian,  agency,  or  agent  of  the  State,  or  of  a  city, 
county,  town,  village  or  other  division,  subdivision,  department,  or 
portion  of  the  State,  has  heretofore  been,  or  is  hereafter,  without 
right  obtained,  received,  converted,  or  disposed  of,  an  action  to 
recover  the  same,  or  to  recover  damages,  or  other  compensation, 
for  80  obtaining,  receiving,  paying,  converting,  or  disposing  of  the 
same,  or  both,  may  be  maintained  by  the  people  of  the  State,  in 
any  court  of  the  State  having  jurisdiction  thereof,  although  a  right 
of  action  for  the  same  cause  exists  by  law  in  some  other  public 
authority,  and  whether  an  action  therefor,  in  favor  of  the  latter, 
is  or  is  not  pending,  when  the  action  in  favor  of  the  people  ifl 
commenced. 

L.  1875,  ch.  49,  S  1.     See  {{  649,  637  and  789,  ante. 

S  1970.  Stny  of  other  domestic  act  ion*  i  parties  tl&ereto 
to  be  brouffbt  in* 

Where  an  action  is  commenced  by  the  people,  for  a  cause  speci- 
fied in  the  Inst  section,  the  court  in  which  it  is  brought  may,  upon 
the  application  of  any  party  thereto,  grant  an  order  staying  pro- 
ceedings in  any  other  action,  brought,  for  the  same  cause,  in  the 
same  or  any  other  court  of  the  State,  by  a  public  authority,  other 
than  the  people;  and,  if  necessary  or  proper,  it  may  vacate  any 
order  or  mterlocutory  judgment,  made  or  rendered  in  such  an 
action;  and  it  may,  by  the  same  order,  or  by  a  subsequent  order, 
granted  upon  the  application  of  any  party  to  either  action,  direct 
that  any  party  to  the  action  so  stayed,  be  brought  In,  as  a  party 
to  the  action  commenced  by  the  people. 

Id..  8  2,  am'd. 

I  1971.  Actions,  etc,  in  foreiffn  conrts. 

The  people  of  the  State  may  commence  and  maintain,  in  their 
own  name,  or  otherwise,  as  is  allowable,  one  or  more  actions, 
suits,  or  other  judicial  proceedings,  in  any  court,  or  before  any 
tribunal  of  the  United  States,  or  of  any  other  State,  or  of  any 
territory  of  the  United  StnteR.  or  of  any  foreign  country,  for  any 
cause  specified  in  the  last  section  but  one. 

Part  of  id.,  i  1. 
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c.  16. 1. 1,  a.  4  OF  THE  PEOPLE.  §g  Ifftt-W 

I  IVTS.  Money  d»iiui«eii,  eto.»  vent  1a  people,  on  eom^ 
■nemcement  of  action. 

Upon  the  commencement  by  the  people  of  the  State,  of  any 
action,  euit,  or  other  judicial  proceeding,  as  prescribed  in  this 
article,  the  entire  canse  of  action,  inchiding  the  title  to  the  money, 
funds,  credits,  or  other  property,  with  respect  to  which  the  suit 
or  action  is  brought,  and  to  the  damages  or  other  compensation, 
recoverable  for  the  obtaining,  receipt,  payment,  conversion,  or 
disposition  thereof,  is  not  previously  so  vested,  is  transferred  to. 
and  becomes  absolutely  vested  in,  the  people  of  the  State. 

li.  1876,  ch.  48,  remainder  of  |  1. 

I  1978.  lilmltntlon  of  notion. 

The  people  of  the  State  will  not  sue  for  a  cause  of  action,  speci- 
fied in  this  article,  unless  it  accrued  within  ten  years  before  the 
action  is  commenced. 

Last  sentence  of  id.,  |  1.  am'd.    See  81  862,  896,  890,  401  and  408,  ante. 

I  1874.  Ultlmnte  disposition  of  prooeeds  of  nctlon  In 
eonrt  of  tlie  State. 

Any  court  of  the  State,  in  which  an  action  is  brought  by  the 
people,  as  prescribed  in  this  article,  may,  by  the  final  judgment 
therein,  or  oy  a  subsequent  order,  direct  that  any  money,  funds,, 
damages,  credits,  or  other  property,  recovered  by,  or  awarded  to, 
the  plaintiif  therein,  which,  if  that  action  had  not  been  brought, 
would  not  have  vested  in  the  people,  be  disposed  of,  as  justice 
requires,  in  such  a  manner  as  to  re-instate  the  lawful  custody 
thereof,  or  to  apply  the  same,  or  the  proceeds  thereof,  to  the 
objects  and  purposes  for  which  they  were  authorized  to  be  raised 
or  procured;  after  paying  into  the  State  treasury,  out  of  the  pro- 
ceeds of  the  recovery,  ail  expenses  incurred  by  the  people  in  the 
action. 

Id.    first  part  of  §  8. 

f  1975.  Id*  I  npon  petltloa  of  eorporatlon,  ete.9  affirrle'red. 

Any  corporation,  board,  officer,  custodian,  agency,  or  agent,  may, 
in  behalf  of  any  city,  county,  town,  village,  or  other  division,  sub- 
division, department,  or  portion  of  the  State,  which  was  not  a 
party  to  an  action,  brought  as  prescribed  in  this  article,  and  which 
claims  to  be  entitled  to  the  custody  or  disposition  of  any  of  the 
money,  funds,  damages,  credits,  or  other  property,  recovered  by, 
or  awarded  to  the  plaintiff,  by  the  final  juagment  in  the  action,  or 
any  of  the  proceeds  thereof,  and  not  disposed  of  as  prescribed  in 
the  last  section,  present,  at  any  time  after  the  actual  collection 
of  the  money,  and  its  payment  into  the  State  treasury,  or  the 
actual  receipt  of  the  property  by  the  people,  to  the  supreme  court! 
at  a  special  term  thereof  held  in  the  county  of  Albany,  a  verified 
petition,  setting  forth  the  facts,  and  praying  for  the  relief  to  which 
he  or  it  is  entitled.  Notice  of  the  application  and  a  copy  of  the 
petition  must  be  served  upon  the  attorney-general.  Upon  the 
hearing  the  court  may  make  such  a  final  order,  as  justice  requires, 
for  the  disposition  of  the  money  o*  other  property,  as  prescrioed  in 
the  last  section. 
.  See.   alao.  Id.,  |  8. 


§  1976'  ACTIONS  m  BEHALF  c.  W,  1. 1,  a.  4 

{  19T<t.  Attorney^flrenerar  mnut  brtsgr  aetloft. 

The  attorney-general  must  commence  an  action,  suit,  or  other 
jVidicial  pfoceeding,  as  proacrilied  in  this  article,  whsaeiwr  he 
deems  it  for  the  viteresta  ot  ib»  people  of  the  State  soi  t»  do;. 
or  whenever  he  ia  so  directed,  la  writing,  by  the  gnrstnots 

Zb  1898^  elk  4»,  I  4.     Sm  I  78»i  ento. 
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AHTtCtJS  FIFTH; 

AcVianto  recover prcyptrfff  evsheaUd,  (n*f&r/teiiedfon^tireeuiOK., 

Sec.  197T.  AMM^iBV-sencmili  to  bMag  ejectment  for  i»al  propertx,.  eacfieated 

or  forfelteU. 
1978.  Notice  to  be  published  before  trial  or  Jadgment. 
1879.  When  unknown  claimants  may  be  made  defendants. 
1960.  Effect  of  Judgment   against  unknown  claimants. 
Iffill.  Attortiey-gsaeral    tt>  report   reeo vertex  to    cominiaslonvs    of    land 

office. 
1982.  Action  to  recover  personal  property  forfeited  for  treoaeiK 

9  1977.  Aitoraey-atsttesMft  to  hmimm  •i»ctiiMiml  for  real 
property,  eudiettteA  or*  forfeited.  ^ 

Wheaev^r  the  attoferney-general  has  good  reason  to  beli«ye^  tkat 
the  title  to,  or  right  ot  possession  of,  any  real  property*  has  TMifeed 
In  the  people  of  the  State,  by  escheat,  or  by  conviction  or  outlawry 
for  treason,  he  mnst  commence  an  action  of  ejectment,,  to  irecOiY<ur 
the  property. 

1  R.   8.  282,  i  1  (1   Edm.  264). 

I  1978.  Ifotlee  to  be  publiiihed  before  trial  or  Judvment. 

The  attorney-general  must  cause  a  notice,  specifying  the  names 
of  the  parties,  and  the  object  of  the  action,  and  containing  a 
brief  description  of  the  proi)erty  affected  thereby,  to  be  published 
in  the  newspaper  printed  at  Albany,  in  which  legal  notices  are 
required  to  be  published,  in  a  newspaper  published  in  the  city  of 
New-York,  and  in  a  newspaper  published  m  each  county  in  which 
any  part  of  the  property  is  situated,  at  least  once  in  each  week, 
for  twelve  successive  weeks,  before  nn  issue  of  fact,  joined  in  the 
action,  is  brought  to  trial;  or  where  judgment  is  rendered  therein 
in  favor  of  the  plaintiff,  otherwise  than  upon  the  trial  of  an  issue 
of  fact,  before  final  judgment  is  rendered. 
Id.,  H  2  and  8  (1  Edm.  204). 

I  1970.  "Wbeii  anlcno^ni  clalmanta  may  be  made  defend* 
«nt«. 

If  the  property  is  not  occupied,  and  no  person  is  known  to  the 
attorney-general  as  claiming  title  thereto,  the  defendant  or  de- 
fendants may  be  designated  as  "  unknown-  claimants,"  without 
any  other  description.  In  all  other  respects,  section  451  of  this 
act  applies  to  an  action,  in  which  the  defendant  or  defendants  are 
thus  designated. 

Part  of  id.,  S  1. 

S  1980.  Elleet  of  ladarment  asalnat  nnknoifrn  elalmant*. 

Where,  in  an  action  of  ejectment,  to  recover  property  alleged  to 
be  escheated,  brought  as  prescribed  in  the  last  section,  final  judg- 
ment in  favor  of  the  people  is  rendered  against  unknown  claim- 
ants, and  the  real  property  recovered  thereby  is  afterwards  sold 
and  conveyed,  under  the  direction  of  the  commissioners  of  the  land 
office,  the  judgment  is  conclusive  upon  the  title  of  that  property, 
as  against  all  persons,  except  those  who  commence  an  action  of 
ejectment  for  the  recovery  thereof,  or  of  a  part  thereof,  within 
five  years  after  the  final  judgment  wns  rondered  in  the  action  in 
favor  of  the  people,  and  the  judgment-roll  was  filed  thereupon. 
But  section  375  of  this  act  applies  to  such  an  action. 

Id.,  f  4. 
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S  1961.  Attornej^-seneral  to  report  reeoverlea  to  eoi»- 
miaaionera  of  land  office. 

The  attorney-general  must,  from  time  to  time,  make  a  report  to 
the  commissioners  of  the  land  ofiBce,  of  all  the  real  property  re- 
covered by  the  people,  in  any  action  brought  pursuant  to  this 
article. 

1  R.  8.  282,  I  9. 

I  1082.  Action  to  reoover  personal  property  forfeited 
for  treason. 

Where  personal  property  is  forfeited  to  the  people,  upon  a  con- 
viction of  outlawry  for  treason,  the  attorney-general  must  bring, 
and  may  maintain,  an  action  to  recover  the  same,  or  the  value 
thereof,  or  such  other  action,  founded  upon  the  forfeiture,  as 
might  be  maintained  by  a  private  person,  who  had  acquired  title  to 
the  property. 

1  B.  8.  284,  I  2  a  Bdm.  9M). 
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ARTICIiB  SIXTH. 

Mi9oeaaneau8praviaion$f  rekUing  to  aotikniSt€to,»  in  Mtaff  of  the 

people. 

See.  11)68.  fldre  facias,  qao  warranto,  etc.,  atrallahea. 

10S4.  Actions  to  be  brought  In  the  name  of  the  people. 

1085.  Judgment  for  costs  may  be  taken  against  the  people. 

196(1.  Belator;   when   to  be  joined   as    pialntitf;     compensation  of     at- 

tomey-general. 
1967.  GosU;  how  coUected  against  corporation  and  nsnrpen  of  franchise. 
1988.  Joinder  of  causes  of  action  against  same  person. 
1969.  GonsoUdation  of  actions  against  several  defendanU. 
1990.  Wben    people,   municipal  corporation,   etc.,   not   requLred   to  give 

seeorlty. 

I  1083S.  Scire  faolas,  4110  y/^WLrrmnto,  etc.,  aboiflslied. 

The  writ  of  scire  facias,  the  writ  of  quo  warranto,  and  proceed- 
iiiga  by  information  in  the  nature  of  quo  warranto,  have  been 
abolished.  The  relief  formerly  obtained  by  means  of  either  of 
those  writs,  may  be  obtained  by  action,  where  an  appropriate  ac- 
tion therefor  is  prescribed  in  this  act. 

Go.  Proc.,  I  428. 

1  1864.  Aetlona  to  b«  broasht  In  tl&e  name  of  the  people. 

An  action,  brought  as  prescribed  in  this  title,  except  an  action 
to  recover  a  penalty  or  forfeiture,  expressly  given  by  law  to  a 
particular  officer,  must  be  brought  in  the  name  of  the  people  of 
the  State;  and  the  proceedings  therein  are  the  same,  as  in  an 
action  by  a  private  person,  except  as  otherwise  specially  prescribed 
in  this  title. 

2  B.  8.  662.  I  18  (2  Edm.  678).    Bee  Co.  Proc.,  §  432. 

{  1986.  Judffment  for  oo«t«  n&ay  be  taken  asainat  tbe 
people. 

Where  judgment  is  rendered  or  a  final  order  is  made,  against  the 
peojle,  in  a  civil  action  brought,  or  special  proceeding  instituted, 
in  their  name,  by  a  public  officer,  pursuant  to  a  provision  of  law,  it 
must  be  to  the  same  effect,  and  in  the  same  form,  as  against  n 
private  individual,  who  brings  a  like  action,  or  institutes  a  Hku 
special  proceeding,  except  as  otherwise  specially  prescribed  by 
law.  But  an  execution  shall  not  be  issued  against  the  people. 
Id.,  S  18,  am'd;  Ob.  Proc.,  $  319. 

i  ld86.  Relatori  -wlien  to  be  Joined  a«  plaintiff;  eompen- 
jiation  of  attorner-ffeneral. 

Where  an  action  is  brought  by  the  attorney-general,  as  pre- 
scribed in  this  title,  on  the  relation  or  information  of  a  persoQ, 
having  an  interest  in  the  question,  the  complaint  must  allege,  and 
the  title  of  the  action  must  show,  that  the  action  is  brought  upon 
the  relation  of  that  person.  In  such  a  case,  the  attorney-general 
must,  as  a  condition  of  bringing  the  action,  require  the  relator  to 
give  satisfactory  security  to  indomnify  the  people,  against  the 
costs  and  expenses  thereof.  Where  security  is  so  given,  the 
attorney-general  is  entitled  to  compensation  for  his  services,  to  bo 
paid  by  the  relator,  in  like  manner  as  the  attorney  and  counsel  for 
a  private  person. 

Co.  Proc.,  I  434.     See  i|  1808,  8242. 
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§§  1997-90  ACTIONS  FOR  PEOPLE.  o.  1«,  i.  1,  a.  6 

%  1987.  Costs;  lioiv  eolIeete«l  «vfilii>t  corporation  an4 
nsnrpers  of  francftilse. 

Where  final  judgment  in  an  aetloB,  bronirlit  at  preMribed  in 
this  title,  is  rendered  against  a  oorporation,  or  person  claiming 
to  be  a  corporation,  the  court  may  direct  the  costs  to  be  collected 
by  execution  against  any  of  the  persons  claiming  to  be  a  cor* 
poration;  or  by  warrant  o£  attachment  or  other  process,  against 
the  person  of  any  director  or  other  officer  ot  the  corporaUon* 

I  1988.  Joinder  of  canses  of  action  asainst  same  person* 

Where  two  or  more  causes  of  action  existt  In  favor  of  the 
people,  against  the  same  person,  for  moaey  due  upon,  or  damages 
for  the  non-i)erformance  of,  one  or  more  contracts  of  the  same 
nature*  the  attorney-general  muste  join  all  thoae  causes  in  oae 
aotion. 

S  1989.  Gonsolitfatlon  of  actions  aarainst  several  defend- 
ants. 

Where  two  or  more  actions  brought  In  behalf  of  the  people, 
upon  the  same  mortgage  or  other  contract,  arc  pending  against 
separate  defendants,  claiming  or  defending  under  the  same  title, 
the  attorney-general  must,  upon  the  request  of  the  defendants, 
cause  them  to  be  consolidated  into  one  action;  and  only  one  bill 
of  costs  can  be  taxed  against  the  defendants. 

I  1Q90.  [Am'd,  1894.)  Wken  pe^^ple*  mnnlolpal  oorpovA- 
tion,  etc.,  not  repaired  to  vive  secnrtty- 

Each  provision  of  this  act,  requiring  a  party  to  give  security, 
for  the  purpose  of  procuring  an  order  of  arrest,  an  injunctioD 
order,  or  a  w^arrant  of  attachment,  or  as  a  coa()ltion  of  obtaining 
any  other  relief,  or  taking  any  proceeding;  or  allowing  the  court, 
or  a  jn6g^,  to  require  such  security  to  be  pi^ven,  is  to  be  con- 
Btrued  as  excluding  an  action  brought  by  the  people  of  the  vtate. 
or  by  a  domestic  municipul  corporation;  or  by  a  public  officer,  in 
behalf  of  the  people,  or  of  such  a  corpora  tion;  except  where  the 
security,  to  be  given  in  such  an  action,  ic  specially  regulated  by 
the  provision  in  question;  but  in  any  action  in  which  a  domestic 
municipal  corporation,  or  a  public  officer  in  behalf  of  such  cor« 
poration,  shall  be,  by  the  foregoing  provisions  of  this  section, 
excused  from  riving  security  on  pirocuring  an  order  o*  arrests 
an  order  of  injunction  or  a  warrant  of  attachment,  such  corpora 
tion  shnll  be  liable  for  nil  damages  that  may  be  so  sustained 
hy  the  opposite  party  by  reason  of  such  order  of  arrest,  attach- 
ment or  injunction  In  the  same  rase  and  to  the  same  extent  ns 
sureties  to  an  undertaking  would  have  been,  if  such  an  Qnder> 
taking  had  been  given, 

L.  1894,  oh.  90. 
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TZTIiEXI. 

Special  proceedings  instituted  by  State  wriL 

A.rtlcle  1.  ProTlsioDs  applicable  to  two  or  more  State  writs. 

:    The  writ  of  habeas  corpus,   to  brin/  up  a  person  to  testify. 

5.  The  writ  of  habeas  corpus,  aud  the  writ  of  cerUorarl,  to  InqnlN 

Info  the  cause  of  detention. 
4.  The  writ  of  mandamus. 

6.  The  writ  of  probibltloa. 

6.  The  writ  of  assessment  of  damages.  _ 

7.  Tbe  writ  Of  certiorari,  to  revl.  w  the  determination  oC  fin  infertM 

trttmnal. 

ARTICLJB  FIRST. 

Provisions  applieable  to  two  or  more  State  writs. 

•ae.  IMl.  aute  writs  emuneratod. 
1902.  tV>  be  under  seal  of  court. 
|0O;-.  State  writ  at  the  Instance  of  the  people. 
acei.  Belator,  when  joined  witu  people;  parties,  btfw  Myled* 
IMSb  Parties  may  abpear  by  attorney. 
1M6.  Allowance  to  be  Indorsed  and  signed. 
lfl9T.  Final  order;  certain  proceedings  same  as  in  actions. 
1W6.  When  writ  returnable. 
UMOL  How  served. 

aWO.  Habeas  «erpa0.  bew  served;  fees  and  nodertalilntf,  when  re^ilMA. 
20D1.  fees  to  persons  not  officers. 

2002.  Last  two  sections  qualified. 

2003.  Mode  of  serving  writ,  when  person  conceals  himself,  etc. 

2004.  Persen  served  to  obey  habeas  coq^s. 
2006.   Id.;  as  to  certiorari. 

20t6.  Time  of  retnTBlUg  bA'  eat  cwpui. 
1007*  PonlihiBeBft  ior  neb^ptysitL'.  oC  costs. 

I  1091.  State  -writs  envmersited. 

The  writ  of  habeas  corpus  to  bring  up  a  person  to  tostipr,  or 
to  answer;  the  writ  of  habeas  corpus,  and  the  writ  of  certiorari, 
ta  inquire  into  the  cause  of  detention;  the  writ  of  maodjunus; 
the  Writ  of  prohmtion;  Ihe  wrl:.  of  assessment  of  damages,  which 
is  substituted  for  the  writ  horetoforo  known  as  the  writ  of  ad 
qtiod  damnum;  and  th^  writ  ^f  ^'ortJofari  to  review  the  i^eter- 
nimation  of  an  Inferior  tribunal,  which  may  be  called  the  wrtt  ©f 
reriew,  shall  hereafter  be  styled,  collectively,  State  •writs. 

1  lABS.  To  l»e  «nd«P  seal  4>f  ce«rt. 

A  State  writ  must  be  Issued  nndei'  the  Beal  of  ttie  ooort  by 
wliich  it  is  awarded.  Where  it  i«  allowed  by  a  judge  tout  of 
court,  and  is  returnable  before  a  court  of  record,  it  mtMrt  bfe 
issued  under  the  seal  of  the  court  before  which  it  is  returnable. 
Where  it  is  returnable  before  a  judge  oat  of  eoort;  or  befaro 
a  body  or  tribunal,  other  than  a  court  of  record,  it  must  be  isaaed 
under  the  seal  of  the  supreme  court.  Whore  the  seaUof  the  su- 
preme court  is  to  be  used,  as  prescribed  in  this  section,  it  may 
be  the  seal  of  the  county  wherein  the  writ  is  awarded,  or  wherein 
it  is  returnable. 

2  R.  S.  674,  I  74  <2  Edm.  694),  am*d. 

f  M98.  Stete  writ  at  tlie  lafvtaiie«  of  tlk«  pvoul^ 

Whem  h  State  writ  is  required,  in  an  action  or  spe(»inl  proceed- 
Inir.  dvll  Of  criminal,  to  which  the  people  nro  a  party,  or  In 
wbleh  thef  are  interested,  it  may  be  awarded  upon  the  applica- 
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tion  of  the  attoruey-general,  or  of  the  district-attorney  haying 
charge  of  the  action  or  special  proceeding;  and  the  indorsement 
of  the  allowance  thereof  must  state,  that  it  was  issued  on  such 
an  application. 

2  B.  S.  574.  §  77. 

S  1004.  Relator,  iirhen  Jolmed  ivltli  people  |  partlen,  lio'vr 
atyled. 

A  State  writ  mnst  be  issued  in  behalf  of-  the  people  of  the 
State;  but  where  it  is  awarded  upon  the  application  of  a  private 
person,  it  must  show  that  it  was  Issued  upon  the  relation  of 
that  person.  The  officer  or  other  person,  against  whom  the  writ 
is  issued,  shall  be  styled  the  defendant  therein. 

S  lOOS.  Partlcii  may  aprear  by  attorneys. 

The  parties  to  a  special  proceeding,  instituted  by  State  writ, 
may  appear  by  attorney,  with  like  effect  as  in  an  action  brought 
in  the  supreme  court;  but  a  return  to  such^a  writ  must  be  made 
under  the  hand  of  the  defendant,  except  in  a  case  where  it  is 
otherwise  specially  prescribed  by  law,  or  where  the  court  or 
judge,  for  good  cause  shown  by  affidavit,  otherwise  directs. 
Where  the  attorney-general  or  the  district-attorney  does  not 
appear  for  the  people,  the  attorney  for  the  relator  is  deemed 
also  the  attorney  for  the  people. 

S  1006.  Allofvamce  to  be  Indorsed  and  slarned. 

The  presiding  judge  of  a  court,  by  which  a  State  writ  is 
awarded,  or  the  judge  who  allows  such  a  writ  out  of  court,  as 
the  case  may  be,  must  sign  an  Allowance  thereof  indorsed 
thereupon,  stating  the  date  of  the  allowance. 

2  R.  S.  574,  f  76.  aiii*d. 

9  1007.  Final  order |  certain  proceedlnars  same  as  In 
actions. 

The  final  determination  of  the  rights  of  the  parties  to  a  special 
proceeding  instituted  by  State  writ,  is  styled  a  final  order.  The 
provisions  of  this  act,  relating  to  amendments,  motions,  and 
intermediate  orders,  in  an  action,  nre  applicable  to  similar  acts 
in  such  a  specfnl  proceeding:  except  where  special  proTlslon 
iS  otherwise  made  therein,  or  where  the  proceeding  in  repugnant 
to  the  object  of  the  State  writ,  or  the  mode  of  procedure  there^ 
under 

f  1008.  'Wben  -writ  retnrnable. 

Kxcept  where  specifil  provision  is  otherwise  made  In  this  act, 
a  State  writ  mny  bo  mnde  returnable  forthwith,  or  on  a  future 
day  certain,  as  the  case  requires. 

2  R.  S.  574.  S  78  (2  Cdra.  508). 

I   1000.   IIo'VT   served. 

Except  where  special  nrovision  is  otherwise  Tnsd*»  !n  this  act. 
a  State  writ  must  be  personally  served,  in  like  manner  as  a 
summons,  issued  ont  of  the  supreme  court;  and  each  provisioa 
of  this  act,  relating  to  the  personal  service  nf  such  a  snmmozks 
upon  a  defendant,  applies  to  the  service  of  a  State  writ. 
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f  aooo.  FAm'd,  1910.]  Habeaii  covpnii,  hoTr  serTectt  fce« 
mud  nndertakinffy  -vvben  required. 

A  writ  of  habeas  corpus  can  be  served  by  any  person  of 
the  age  of  twenty-one  years  and  upwards.  Where  the  prisoner 
18  m  custody  of  a  sheriff,  coroner,  constable,  or  marshal,  the 
service  is  not  complete,  unless  the  person  serving:  the  writ 
tenders  to  the  officer,  the  fees  allowed  by  law  for  bringing  up 
the  prisoner,  and  delivers  to  him  an  undertaking,  with  at  least 
one  surety,  in  a  sum  speci6ed  therein,  to  the  effect,  that  the 
surety  will  pay  the  charges  of  carrying  back  the  prisoner,  if 
he  shall  be  remanded;  and  that  the  prisoner  will  not  escape  by  the 
way,  either  in  going  to,  remaining  at,  or  returning  from  the 
place  to  which  he  is  to  be  taken.  The  sum  so  specified  must  be, 
at  least,  twice  the  sum  for  which  the  prisoner  is  detained,  if 
he  18  detained  for  a  specific  sum  of  money;  if  not,  it  must  be 
one  thousand  dollars. 

o  ^  P%.J5;-^^*\i  Vir  •"**•  ^™'<'»   I"  IWO,  ch.  120.     In  effect  Sept.  1,  1910. 
See  f  8007,  buM.  10,  post. 

(  2B001.  Fees  to  pernoas  not  olllcera. 

A  court  or  a  judge,  allowing  a  writ  of  habeas  corpus,  directed 
to  any  person  other  than  a  sheriff,  coroner,  constable,  or  marshal, 
may,  in  its  or  his  discretion,  require  the  applicant,  in  order  to 
render  the  service  thereof  complete,  to  pay  the  charges  of  bring- 
ing up  the  prisoner.  In  that  case,  the  amount  of  the  charges, 
not  to  exceed  the  fees  allowed  by  law  to  a  sheriff  for  a  similar 
service,  must  be  specified  in  the  certificate  allowing  the  writ. 

Id.,  i  84.    See  §  8007,  subd.  10,  post. 

I  SOfS.  Last  turo  seetioa*  Qaalllled. 

The  last  two  sections  are  not  applicable  to  a  case,  where  the 
writ  is  allowed  upon  the  application  of  the  attorney-general  or 
a  district-attorney. 

Id.,  S  79,  am'd. 

S  aoOS.  Mode  of  servinar  vrrlty  when  person  conceals  bint- 
•elf,  etc. 

A  writ  of  habeas  corpus  or  of  certiorari,  issued  as  prescribed 
in  article  second  or  article  third  of  this  title,  may  be  served  by 
delivering  it  to  the  person  to  whom  it  is  directed.  If  he  cannot 
be  found,  with  due  diligence,  it  may  be  served  by  leaving  it  at 
the  jail  or  other  place  in  which  the  prisoner  is  confined,  with  any 
under  officer,  or  other  person  of  proper  age,  having  charge,  for 
the  time,  of  the  prisoner,  and  paying  or  tendering  to  him  the  fees 
or  charges  for  bringing  up  the  prisoner.  If  the  person,  upon  whom 
the  writ  ought  to  be  served,  keeps  himself  concealed,  or  refuses 
admittance  to  the  person  attempting  to  serve  it,  it  may  be  served 
by  affixing  it  in  a  conspicnons  place,  on  the  outside,  either  of 
his  dwelling-house,  or  of  the  place  where  the  prisoner  is  confined. 
In  that  case,  the  service  is  complete,  without  tendering  the  fees 
or  charges  for  bringing  up  the  prisoner. 

Id.,  if  80  and  81,  am'd. 

f  90O4.  Person  served  to  obey  babeas  eorpns. 

A  sheriff,  coroner,  constable,  or  marshal,  upon  whom  complete 
service  of  a  writ  of  habeas  corpus  is  made,  as  prescribed  in  this 
article,  must  obey  and  make  return  to  the  writ,  according  to  the 
exigency  thereof,  whether  it  is  directed  to  him  or  not.    Any  other 
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i)eEBQB(,  upon  whom  Buch  a  wxit  is  serT«d,  hayi«g  the  cnntody 
of  the  indiYidual  for  whose  benefit  it  was  isaaed,  must  obey  aad 
execute  it,  according  to  the  •commajDd  thereof,  without  requiriDK 
tLUj  bond,  or  the  payment  of  any  chargea,  except  such  as  aoe 
specified  in  the  certificate  allow^ig  the  writ, 
a  B.  a.  694.  I  88. 

I  HOOK.  Id.  I  Oil  t9  cer4larAvi. 

A  person,  upon  whom  a  wnt  off  oertiorari,  Issned  aa  iniieBcrlbed 
in  this  titde,  is  serred,  nrast,  in  like  manner,  upon  fMiymeM  tft 
tender  of  the  Dees  att«wed  by  law  for  making  a  rptfrra  ^fto  I4ie 
writ,  and  ior  capying  the  warrant,  or  other  process  or  procecdlnrr* 
to  be  annexed  thereto,  obey  and  return  the  writ,  acccnrdii^r  to 
the  exigency  thereof. 

Id.,  f  «3. 

f  2006.  Tiflne  4i<  r^tmvmAum  lial>«aa  vorpms. 

Where  a  writ  of  habeas  corpus  is  returnaWe  on  a  day  ceitaln, 
the  return  must  bo  made  at  the  time  ^.nd  place  «peoifi^d  therein. 
Where  such  a  writ  is  returnable  forthwith,  at  a  jplace  within 
twenty  miles  of  the  place  of  service,  the  return  must  be  made, 
and  die  ,priaoner  must  be  produced,  within  twcnty-fonr  lionrs 
after  aerTice:  and  fhe  like  time  must  be  allowed,  t6t  «adi 
addlticmal  twenty  miles. 

la.,  8  86. 

)  2007.  PmtlsltmeBt  for  non-payment  of  eoats. 

For  non-payment,  upon  demand,  of  tlie  costs  awarded  by  a 
final  order,  made  in  a  Apeoial  -pDoceffdiag  inalstuted  fasr  ifitate 
writ,  except  where  a  jx^remptory  writ  of  mandamus  is  awarded, 
aftier  the  issuing  of  an  alternative  mandamus,  the  person  required 
to  pay  the  same  may  be  punished  for  a  contempt  of  the  court 
awarding  them,  or  of  which  the  judpre  awarding  thmn  is  a  m 
ber,  at  if  the  final  order  was  a  final  judgment  of  the  court. 
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ARTIOLB  S»1D€O1I0. 

The  unit  of  habeas  corpu»y  to  bring  upa^persotk  *o-  ^S9tify, 

Sec.  2006.  Habeas  corpus  to  testify;  vrttea  aOoweA  by  court  or'jodgv. 
aOM.  Id.;  w^en  allowed  by  Judge. 
2010.  Idt;  In  suit  before  Justice  of  tlie  peac^.  etc. 
2011*.  The.  last  three  sections  qualifled. 
2012.  Application;  bow  made. 
20]Bt  G«riiUA  nrisoners  to  be  remand^. 
2Ka4.  Ofllcer  to  obey   and  odiufn  writ. 

1  2008.  Habeas  corpus  to  testify )  -when  allowed  by  eoavi 
ov  Jpritee* 

A  coupt  of  record,  other  than  a  justioea'  court  of!  a-  city,  or  a 
jud^e  of  each  a-  court,  or  a  justice  of  the  supreme  court,  has 
power,  upon  the  application  of  a  party  to  an  action  or  special 
,  proceeding,  ciril  or  criminal,  pending  therein,  to  issue  a  writ  of 
habeas  corpus,  for  the  purpose  of  bringing  before  the  court,  a 
prisoner,  detained  in  a  jail  or  prison  within  the  State,  to  testify 
as  a  witness  in  the  action  or  special  proceeding,  in  behalf  of  the 
applicant. 

2  R.  S.  560,  I  1  (2  Edm.  580),  am'd.      See  {  2011,  post. 

I  200&.  [Am^dy  1S95.]     Td.|  wben  allowed  by  Jvdffe. 

STich  a  writ  may  also  be  issued  by  a  justice  of  the  supreme 
court,  upon  the  application  of  a  party  to  a  special  proceeding, 
civil  or  crimmal,  pending  before  any  oCBcer  or  body,  authorized 
to  examine  a  witness  therein.  In  a  case  specified  in  this  section, 
the  writ  may  also  be  issued  by  a  county  judge  or  a  special  county 
judge,  residing  within  the  coiinty  where  the  oflScer  resides,  be- 
fore whom,  or  tLe  court  or  other  body  sits,  in  or  before  which, 
the  special  proceeding  is.  pendipg. 

Id,.  I  3;  I>.  1886,  ch.  946. 

f  2C^l<h  [Aa»*d«  1805.1  Td.|  in  mnXt  before  l^nsttee  of  ttte 
peaee,  etc 

Such  a  writ  may  also  be  issued  by  a  justice  of  the  supremfi  court, 
upou  the-  application  of  a  party  to  ai^  action,  pending  before  a 
justice  of  the  peace,  or  in  a  justices*  court  of  a  city,  or  a  district^ 
CQiu^  of  the  city  of  New-Tork.  ^o  bring  before  the  justice  or  couf  t, 
to  be  esjB^ined  as-  a  witness,  a  prisoner  confined,  in  the  jail  of  the 
county  where  the  action  is  to  oe  tried,  or  an  adjoining,  county. 
In  a  case  specified  in  this  section,  the  writ  may  also  be  issued  by 
a  county  judge,  or  a  special  county  judge,  residing  within  the 
county  where,  the  justice  resides,  or  the  court  is  located,  or  the 
prisoner  is  confined,  as  the  case  may  be. 

Id.,  f  4,  am'd;  L.  1896,  ch.  940. 

I  aoil.   [Am'd,  18f>6.3    1*1»«  la>t  tikree  sectloms  QuaUlled* 

A  writ  shall  not  be  issued,  by  virtue  of  either  of  the  last  three 
sections,  to  bring  up  a  prisoner  sentenced  to  death.  Nor  shall  it 
be  issued  to  bring  up  a  prisoner  confined  under  any  other  sentence 
for  a  felony:  exceot  where  the  application  is  made  in  behalf  of  the 
people  to  bring  him  up  as  a  witness  on  the  trial  of  an  indictment, 
and  then  only  by  and  in  the  discretion  of  a  justice  of  the  supreme 
court    upon    such    notice    to    the  district-attorney  of  the  county 
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wherein  the  prisoner  was  conyicted,  and  upon  such  terma  and 
conditions,  and  under  such  regulations,  as  the  judge  prescribes. 

SubsUtnted  for  3  R.  S.  6S9,  pMt  of  1 1 ;  L.  1886,  oh.  946. 
i  2801X  Ai^plleation)  liow  made. 

An  application  for  a  writ,  made  as  prescribed  in  either  of  the 
foregoing  sections  of  this  article,  must  be  verified  by  affidayit, 
and  must  state: 

1.  The  title  and  nature  of  the  action  or  special  proceeding*  in 
regard  to  which  the  testimony  of  the  prisoner  is  desired:  and  the 
court,  or  body  in  or  before  which,  or  the  officer  before  whom,  it  is 
pending. 

2.  That  the  testimony  of  the  prisoner  is  material  and  neces- 
sary to  the  applicant,  on  the  trial  of  the  action,  or  the  hearing  of 
the  special  proceeding,  as  he  is  advised  by  counsel  and  yerily 
believes. 

3.  The  place  of  confinement  of  the  prisoner. 

4.  Whether  the  prisoner  is  or  is  not  confined  under  a  sentence 
for  a  felony. 

But  where  the  attorney-general  or  district-attorney  makes  the 
application,  he  need  not  swear  to  the  advice  of  counsel. 

Id.,  1 2. 
i  2013.  Certain  prliioners  to  be  remanded. 

The  return  to  a  writ,  issued  as  prescribed  in  this  article!,  must 
state  for  what  cause  the  prisoner  is  held;  and  if  it  appears  there- 
from, that  he  is  held  by  virtue  of  a  mandate  in  a  civil  action  or 
special  proceeding,  or  by  virtue  of  a  commitment  upon  a  criminal 
charge,  he  must,  after  having  testified,  be  remanded^  and  again 
committed  to  the  prison,  from  which  he  was  taken. 
8ulMtltutedforld.,l5. 

g  2014.  Olllcer  to  obey  and  return  vrrflt. 

Any  officer  to  whom  a  writ,  issued  as  prescribed  in  this  article, 
is  delivered,  must  obey  the  same,  according  to  the  exigency 
thereof,  and  make  a  return  thereto  accordingly.  If  he  refuses  or 
neglects  so  to  do,  he  forfeits  to  the  people,  if  the  writ  was  issued 
upon  the  application  of  the  attorney-general  or  a  district-attorney, 
or,  in  any  other  case,  to  the  party  on  whose  application  the  writ 
vas  issued,  the  sum  of  five  hundred  dollars.  But  where  the 
prisoner  is  confined  under  a  sentence  to  death,  a  return  to  that 
effect  is  a  sufficient  obedience  to  the  writ,  without  prodvcing  him. 
Id.,l20,am'd. 
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ARTICLE   THIRD. 

The  writ  of  habeas  corpus,  and  the  writ  of  certiorari,  to  inquire 
into  the  cause  of  detention. 

SecaDIi.  Who  entitled   to  pn»ecut«  the^  wrlta.     Habeas    rorpas  may  laaue  on 
Sunday^ 
9DI^.  Whrn  □  either  irrlt  nhaU  i>r<  Allowed. 

SPtTn  How  ami  to  ^tiuni  npplkatl^D  tm  hikhfOA  enrpuii  or  certiorari  made. 
gOlft.  Ap[>(J.c:aik»nln  iituitbercoUuttt^;  prCkuf  r»4Ulrc4i, 
jDlft.  Contt'nt^  itf  pf'-JHun. 

3030.  Wlipn  wrtt  nui^t  bp^irraot^j  peaaU>*for  refudliig. 
acai,  Forui  of  wrJt<if  tiiilii^a.^  corpUfl. 

3P£i,  VTIif^n  writ  returnable  bt»foT«f  aaatlipr  JudRe', 

994.  Wht-n  vvTithiifn  cleat. 

9305.  \vtif«n  writ  Lci  IfiAue  vrltbdul  applJcAtlon. 

anjs.  Keiurii  iw  eon  lent*. 

^f^  ,   Rahi^Mi  t^orpuA:  t>fkly  nf  pFlaoof*r  Lotie  protlticed,  unLcM,  etc  * 

QH^.  Proceed  I  DgM  Oil  dl-nbedlt'lice'  uf  writ, 

303-  Id. ;  precept  tu  brltiK  up  prlf*<>n**r. 

3(]9i'i.  Ic!.;  povi^r  ot  f^muty  may  br*  called. 

SU'Ur  Proc«fn11n|^  on  returD  of  haliH-JU)  eorpnA. 

"gj^.  When  prlikon^T  lo  br  renjari^leil. 

aon.  Wh?n  to  be  illtfcbAr^i^t  In  clvJL  ua&CA. 

3011.  Tha  last  f^ttna  fiimUdi'd. 

apSs    Pnw&i'dtnfr*  on  Irrc^julitrcomiTiiltiiiPuf. 

SOfl*.  Id;  wbf-n  prlPionpr  inny  ^>P  er«tnmltir<f  to  nnotber  ofllcer. 

3Qff7^  Custody  ofprEitnuer  pcurllUK  tin'  pru'irrHhJVt-^. 

9BI*.  Setk-*' t^>pff*-»(i  intt^riM^ttrd  In  d*  i.^isii-.c 

SPfti.  Ptlnofior  may  i;.'OTitrovi*rt  rt'turii;  ffnnt^f.-^  rh^Teiipon. 

^O/tai.  PiniH^«HjlnKii  u()OD  cilclinr'f^.  efc^.,  of  prls^jtier. 

^K1.  Wben  cerilomrL  t^  Issue  on  applJcatl'm  Tur  hatH-OJi  (^f1rpa8. 

3£H^.  I'tDceeilltiF^A  Uf>oii1ta  rftiii-n. 

3013.  M.;  whfiJ  dlufhargo  to  hi*  fnTtntrds  when  prcidefrJtn^tooeMe. 

SlU,  Wh«n  L^ertlorarl  diH'K  JioL  ;f»ri'V('Ti(  bnbenn  u<.prpUJt. 

SH9^  Boll  on  o^rTii^rjirh  ivhi'u  antl  bmWurtlt^l'eEl. 

XHti-  Id.;  hy  wLdtt]  aiiU  liNin-  TAki'n. 

Wft.  DlK^bam*'  of  rrJKpntT  beitiil, 

3MS.  OrdiirsiibBtHuieil  for  vLrli;  nf  diM^harue;  sfTvIci?  nud  effect  thereof. 

:30i^«  Enforf-luE  order  for  4ii>k'barKt! :  j>i*tjaK>  ,  elc 

30BD^  Wheti  priiioner  dinrhnrfffHl  imt  W*  t><>  fr-tniprlitoned  ;  when  he  may  be. 

aiSi.  Penalty  for  TlolatlnK  th**  lait  noetlon. 

.  Id  ;  for  c*jnceaTlnh^  prJiicnc-r,  etc.,  i*j  avuld  writ. 


jgBBi  id.;  for  aldlDK^  etr. 


Warrant  to  hHnpMp  f'ri*oi5Pr  Rbr-ut  b<^lnfir  rcmovj^d. 
H»p  When  orfeodvr  tn  hi^  arrt-^ni-tt* 
XPI.  E^cet-'utlou  flf  vrnrraiit, ;  proL^t'LHllngH;  to  ri"ll<*^i-t'  priioder. 
30S7.  Id-;  prm^eedlns*  tc*  piiTiifth  offender. 
TOSS.  \Vlien  appi^al  inaj  tv  tukeii  in  t'ftfl*t*  utidfr  this  lu-lLcLe. 
3(1^.  Id.;  by  pi'ople. 

Wta.  Prlpont^r  who  appealu  may  be  ailmltted  to  ball, 
^br^l.  id.;  n^f'OffalEanoe,  etc. 
anfil.  Id.:  on  nppf-al  to  court  nf  nppoalfl, 
'^}GSt.  Custody  of  pr]i44mer  until  hv  K^ven  balL 
ZilM.  Ki^coghJjsaPce  valid  fnr  adjourned  tertiiij. 
SORIS,  P^oalty  for  rcriialug  t'opy  of  procL^w,  *'Il". 
a066,  AppilcatioQ  of  thtn  artlcm  to  other  writs  of  haljc-AB  corpus. 

I  2016.  IVlao  emtltled  to  prosecnte  the  'vrrltA.  Habeas 
corpva  jnay  Isaae  on  Sunday. 

A  poreon  imprisoned  or  restrained  in  his  liberty,  within  the 
State,  for  any  canse,  or  upon  any  pretence,  is  entitled,  except  in 
one  of  the  cases  specified  in  the  next  section,  to  a  writ  of  habeas 
corpus,  or  a  writ  of  certiorari,  as  prc.^irribod  in  thLs  article,  for  th« 
purpose  of  inquiring  into  the  cause  of  tho  imprison  men  t  or  restraint, 
and,  in  a  case  prescribed  by  law,  of  delivering;  hira  therefrom.  A 
writ  of  habeas  corpue  may  be  issued  and  served  under  this  section, 
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on  the  first  day  of  the  week,  cooimoaly  called  Sunday;  but  it  can- 
not be  made  returnable  on  that  day. 
2  B.  S.  Oes,  i  21  (2  BdJD.  989),  am*4. 

8  2016.  liVlten  neltHev^  writ  sliftll  be  nltowed. 

A  person  is  not  entitled  to  either  of  the  writs  specified  in  the 
last  section,  in  either  of  the  following  cases: 

1.  Where  he  has  been  committed,  or  is  detained*  by  virtue  #f  a 
mandate,  issued  by  a  court  or  a  judge  of  the  tJniled  States^  to  a 
case  where  such  courts  or  judges  have  exclusive  jurisdiction  luxder 
the  laws  of  the  United  States,  or  have  acquired  exclusive  jurisdic- 
tion by  the  commencement  of  legal  proceedings  in  such  a  court. 

2,  Where  he  has  been  committed,  or  is  detained,  by  virtue  of 
the  final  judgment  or  decree,  of  a  competent  tribunal  of  civil  or 
criminal  jurisdiction;  or  the  final  order  of  such  a  trfbunal,  made  in 
a  special  proceeding,  instituted  for  any  cauae,  except  to  punish 
him  for  a  contempf^  or  by  virtue  of  an  execution  qr^other  process, 
issued  upon  such  a  judgment,  decree>  or  final  ordejcl 

Id.,  f  22.  am'd. 

9  2017.  [Am'd,  1896.]  How  and  to  wlien  applf«aUoa  for 
liabean  corpii«  or  certiorari  aiade. 

Application  for  the  writ  must  be  road(e,  by  a^  vrritten  petition, 
signed,  either  by  the  person  for  whose  relief  it  la  intended,  or  by 
some  person  in  his  behalf,  to  either  of  the  following  courta  or 
officers: 

1.  The  supreme  court,  at  a  special  term  or  the  appellate  divi- 
sion thereof,  where  the  prisoner  is  detained  within  the  judicial 
district  within  which  the  term  is  hold. 

2.  A  justice  of  the  supreme  court,  in  any  part  of  tke  State. 

3.  An  officer  authorized  to  nerform  the  duties  of  a  justice  of  the 
supreme  court  at  chambers,  being  or  residing  wUhoA  the  cauuty, 
where  the  prisoner  is  detained;  or,  if  there  is  ne  such  officer  within 
that  city  or  county,  capable  of  actmg,  or,  if  all  those  who  are 
capable  of  acting  and  authoriaed  to  grant  the  writ,  are  absent,  or 
have  refused  to  grant  it,  then  to  an  officer,  nuthpriae<)|  to  ^erfQrm 
those  duties,  residing  in  an  adjoining  county. 

Id.,  t  23,  am'd:  I*.  1895.   <A.  »M. 

i  2018.  Appllentlon  in  anotl^er  conatyp  proof  ve^aire#* 

Where  application  for  either  writ  is  made  as  prMcribed  in  sub- 
division third  of  the  last  section,  without  the  cotinty  where  the 
prisoner  is  detained,  the  officer  must  require  proof,  by  tbe  oath 
of  the  person  applying,  or  by  other  siifficiont  evidence,  of  the  facts 
which  authorize  him  to  net  ns  therein  proscribed:  and  if  9,  l^dge 
is  that  counfy,  awtheriiod  to  grant  the  wrtt,  Is  said  to  be  incapable 
of  acting,  the  cause  of  the  incapacity  must  be  speciaBy  set  fdr^ 
If  sue^  proof  is  not  produced,  the  appticatiQn  lauat  be  denied. 

id.,  I  24,  am'd. 

I  9019.  Contents  of  petition. 

The  petition  must  be  verified  by  the  oath  of  the  petitioner,  to 
the  effect  that  he  belie vos  it  to  be  true;  and  nmat  state»  in  nnh- 
stance: 

1.  That  the  person  in  whoso  behalf  the  writ  is  applied  for.  is 
imprisoned,  or  restrained  in  his  liberty;  the  place  where,  unleac 
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ft  is  Qiikfiotrii,  ^Vrd  tire  «fll<?^r  «r  ve<rfM)n  by  wboita,  he  18  06  im* 
liriaoDed  or  rMtrained,  namiug  both  partiecs  it  their  naoiea  are 
known,  and  descrthitig  either  pai*ty,  whose  name  is  unknown. 

2.  That  he  has  not  been  committed,  and  is  not  detained  bf 
Tirtne  of  any  judgment^  decree,  final  ^rder  or  iyrocess,  erpeeified 
in  aection  2016  of  this  act. 

du  The  came  or  pretence  of  the  imprisonment  or  restrftint,  «ic- 
leordinir  to  the  best  knowledge  and  beiief  of  the  petitioner. 

4.  If  the  imprisonment  or  restraint  is  by  virtue  of  a  mandate,  a 
ce0y  thereof  must  ite  annexed  to  the  petition ;  unless  the  petitioner 
aveTB,  etth^er,  that  by  reason  of  tile  removal  or  concealment  of  the 
wiaoner  before  the  application^  a  demand  of  such  a  copy  could  not 
be  tttade,  or  that  such  a  demand  was  made,  and  the  legal  fees  for 
tite  copy  were  tendet^  to  the  %>fficer  or  other  person,  having  the 
prisoner  in  his  custody,  and  that  the  xsooy  was  refused. 

5.  If  the  imprisonment  is  alleged  to  be  iUegai^  the  petition  must 
•state  IB  what  the  aBeged  illegality  consists.  <^ee  i  2033.) 

6.  It  must  specify  whether  the  petitioner  applies  for  the  wnt  oX 
habeas  corpus,  or  for  the.  writ  of  certiorari. 

2  K.  a.  iS63,  I  25. 

I  affiSO.  "Wlion  wMt  tetoat  %«  d;Miifc«»«9  pttnkltr  tor  vtefHslflqt. 

A  <ourt  or  a  judge,  authorized  to  grant  either  writ,  must  ^ant 
it  without  delay,  whenever  a  petition  therefor  is  presented,  as 
prescribed  in  the  foregoing  sections  of  this  article  unless  ft  ap- 
pears, from  the  petition  itself,  or  the  documents  annexed  tlrer€fto, 
that  the  petitioner  is  prohibited  by  law  from  prosecuting  the  writ. 
For  a  violation  of  this  section,  a  judge,  or,  if  the  application  was 
ma4e  to  a  cout't,  each  metfi1:>Gr  of  the  coilrt,  t<rho  assents  to  the 
violation,  forfeits  to  ^  prisoner  one  thousand  dollars,  to  fee  t^ 
covered  by  an  action  in  his  name,  or  in  the  name  ot  thie  petTnoni^ 
to  his  use. 

Id.,  «  26  aod  SI. 


f  3021.  [A«*d,  ISfNS.]     Fovm  of  wvit  of  ltalbe*s  eovyiuu 

^Vhe  writ  of  habeas  corpus.  Issued  as  proscribed  in  this  article, 
irmifft  be  substantially  In  tiie  following  form,  the  blanks  being 
properly  filled  up: 

"  The  People  of  the  State  of  New  York, 

To  the  Sheriff  of,"  etc.  (or  "  to  A.  B.")     ^  ^ 

"  We  Command  yo)i,  that  you  nave  tlie  body  o*  C.  U.,  ty  yod 
tSi^sohed  and  detained,  as  It  ife  teftM,  together  with  the  time  and 
cause  of  such  imprisonment  and  detention,  by  whatsoever  name 

tire  -said  O.  D.  is  called  or  charged,  before  *\   ("the 

sutyreme  court,  at  k  special  terra  or  term  of  the  appellate  ditisioti 
thereof,  to  be  hdd  **,  or  "  B.  F.,  justice  of  the  mip^me  court ", 

or  otherwise,  as  the  ttise  may  bo)  "  at on  "  [or 

*•  itomedintely  after  Wre  receipt  of  this  writ ",]  "to  do  and  receive 
What  tfhhW  ttifete  a"tfd  thene  be  considered,  concomi^g  the  said  O.  1>. 
And  have  you  then  there  this  writ. 

••  Witness, ,  one  of  the  justices  "  (or  "  judges  ")  "  of 

the  said  court ",  (or  **  county  judge  ",  or  otherwise,  as  the  case 

may  be.)   "the  day  <5T  — - — "— ,  fti  the  yfear 

elBlit^eB  imrtt^ea  a«d  — "   '  ■»■  ■  ". 

Id.,  fi  27;  L.  1806,  cb.  VM. 
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1  a08S2.   [Am' A,  189Ck]    Form  of  writ  of  certiorari. 

The  writ  of  certiorari,  iBBiied  as  prescribed  in  thlB  article,  must 
be  subHtantially  in  the  following  form,  the  blanks  being  properly 
filled  up: 

"  The  Peoplo  of  the  Ptate  of  New  York, 
To  the  Sheriff  of,"  etc.  (or  "to  A.  B/*> 

"  W«    command    you,    that   you    certify   fully    and    at   largre. 

to *\  (**  the  supreme  court,  at  a  special  term  or  term  of 

the  appellate  division  thereof,  to  be  held  ",  or  **  B.  F.,  justice  of 
the  supreme  court'',  or  otherwise,  as  the  case  may  be,) 
"  at ,  on ",  for  **  immediately  after  the  re- 
ceipt of  this  writ",]  " the  day  and  cause  of  the  imprisonment  of 
C.  1).,  by  you  detained,  as  it  is  said,  by  whatsoever  name  the  said 
C.  T>.  Is  called  or  charged.    And  have  you  then  there  this  writ ". 

"Witness, ,  one  of  the  justices  ",  (or  " judgca  '*)  "  of 

the  said  court  ",  (or  "  county  judge,*'  or  otherwise,  as  the  case  mat- 
be,)  "  the day  of  ■,  in  the  yeai*  eighteen  hun- 
dred and  ". 

2  B.  8.  MS,  t  28;  L.  1805,  cb.  046. 

8  2028.  IVlten  writ  retvriiablo  before  anotlier  ]iidfire« 

If  application  for  either  writ  is  made  to  the  supreme  court,  or 
to  a  justice  thereof,  in  a  county  other  than  that  where  the  person 
is  imprisoned  or  confined,  the  writ  may  be  made  returnable,  in  its 
or  his  discretion,  before  any  judge  authorized  tO  grant  it|  in  the 
county  of  the  imprisonment  or  confinement. 

L.  1837,  ch.  240,   f  1   (4  Edm.  681). 

S  2024.  When  writ  milllclent. 

The  writ  of  habeas  corpus  or  the  writ  of  certlorarT  shall  not  be 
disobeyed,  for  any  defect  of  form,  and  particularly  in  either  of 
the  following  cases: 

1.  If  the  person  having  the  custody  of  the  prisoner  Is  designated, 
either  by  his  name  of  office,  if  he  has  one,  or  by  his  own  name; 
or,  if  both  names  are  unknown  or  uncertain,  by  an  assumed  ao* 
nellation.  Any  person  upon  whom  the  writ  is  served,  is  deemed  to 
be  the  person  to  whom  it  is  directed,  although  it  is  directed  to  him 
by  a  wrong  name  or  description,  or  to  another  person. 

2.  If  the  person  directed  to  be  produced  is  designated  by  name, 
or  otherwise  described  in  any  way,  so  as  to  be  Identified  as  the 
person  intended. 

2  R.  S.  B63.  f  20. 

I  2026.  IVhcn  writ  to  iMne  wltlioiit  appll€»tloii« 

Where  a  justice  of  the  supreme  court,  in  court  or  out  of  covrt, 
has  evidence,  in  a  judicial  proceeding  taken  before  him,  that  any 
person  is  illegally  imprisoned  or  restrained  in  his  liberty,  within 
the  State;  or  where  any  other  judge,  authorized  by  this  article  to 
grant  the  writs,  has  evidence,  in  like  manner,  that  any  person  is 
thus  imprisoned  or  restrained,  within  the  county  where  the  judge 
resides:  he  must  issue  a  writ  of  habeas  corpus  or  a  writ  of  cer- 
tiorari, for  the  relief  of  that  person,  although  no  application  there- 
for has  been  sjade. 

M.,  S  30 

I  2026.  Aetvrni  its  contents. 

The  person  upon  whom  either  writ  Aas  been  doly  served,  nmst 
state,  plainly  and  unequivocally^  "a  6is  return: 
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1.  Whether  or  not,  at  the  time  when  the  writ  was  served,  or  at 
any  time  theretofore  or  thereafter,  he  had  in  his  custody,  or 
under  his  power  or  restraint,  the  person  for  whose  relief  the  writ 
was  issaed. 

2.  If  he  so  had  that  person,  when  the  writ  w&«  served,  and  still 
has  him,  the  authority  and  true  cause  of  the  imprisoument  or  re- 
straint,  settin^r  it  forth  at  length.  If  the  prisoner  is  detaiiM^  by 
virtue  of  a  mandate  or  other  written  authority,  a  copy  thereof 
mast  be  annexed  to  the  return,  and,  upon  the  return  of  the  writ, 
the  original  must  l)e  produced,  and  exhibited  to  the  court  or  judge. 

8.  If  he  so  had  the  prisoner  at  any  time,  but  has  transferred  the 
cnsto^  or  restraint  of  him  to  another,  the  return  must  conform 
to  the  return  required  by  the  second  subdivision  of  this  section, 
except  that  the  substance  of  the  mandate  or  other  written  author- 
ity may  be  given,  if  the  original  is  no  longer  in  his  hands;  and 
that  the  return  must  state  particularly  to  whom,  at  what  time,  for 
what  cause,  and  by  what  authority,  the  transfer  was  made. 

The  return  must  be  signed  by  the  person  making  it,  and,  unless 
he  is  a  sworn  public  ofiEicer,  and  makes  his  return  in  his  official 
capacity,  it  must  be  verified  by  his  oath. 

2  B.   8.  568,  i  32. 

I  20aT.  Habeas  corpnai  1»€»dT  of  prlaoner  to  be  prodveed^ 
■mleasy  ete. 

The  person,  upon  whom  a  writ  of  habeas  corpus  has  been 
duly  served,  must  also  bring  up  the  body  of  the  prisoner  in  his 
custody,  according  to  the  command  of  the  writ;  unless  he  states, 
in  his  return,  that  tha  prisoner  is  so  sick  or  infirm,  that  the 
production  of  him  would  endanger  his  life  or  his  health. 

Id.,  f  88  and  part  of  (  49. 

S  a098.  Proeeedlnffs  on  disobedience  of  writ. 

Where  a  person,  who  has  been  duly  served  with  either  writ, 
refuses  or  neglects,  without  sufficient  cause  shown  by  him,  fully 
to  obey  it,  as  prescribed  in  the  last  two  sections,  Ihe  court  or 
judge,  before  which  or  whom  it  is  made  returnable,  upon  proof 
of  the  due  service  thereof,  must  forthwith  issue  a  warrant  of 
attachment,  directed  generally  to  the  sheriff  of  any  county 
where  the  delinquent  may  be  found,  or,  if  the  delinquent  is  a 
sheriff,  to  any  coroner  of  his  county,  or  to  a  particular  person 
specially  appointed  to  execute  the  warrant,  and  designated 
therein;  commanding  such  officer  or  other  person  forthwith  to 
apprehend  the  delinquent,  and  bring  him  before  the  court  or 
judge.  Upon  the  delinquent  being  so  brought  up,  an  order  must 
be  made,  committing  him  to  close  custody  in  the  jnfl  of  the 
county  in  which  the  court  or  judge  is;  or,  if  he  is  a  sheriff,  in 
the  jail  of  a  county,  other  than  his  own,  designatpd  in  the  order; 
and.  In  either  case,  without  being  allowed  the  liberties  of  the 
jail.  The  order  must  direct  that  he  stand  committed,  until  he 
makes  return  to  the  writ,  and  complies  with  any  ordpr,  which 
may  be  made  by  the  court  or  judge,  in  relation  to  the  person 
for  whose  relief  the  writ  was  issued. 

Id.,  H  M  and  85. 

f  9029.  Id.t  preeept  to  brlnir  np  prisoner. 

The  court  or  judge  may  also,  in  its  or  his  discretion,  at  th» 
time  when  the  warrant  or  Attachment  Is  issued,  or  afterwards. 
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isfiue  a  precept  to  the  sheriff,  coroner,  or  other  MnKm,  to  -whom 
the  warrant  ia  directed,  commandliic;  him  forthwith  to  brinir 
before  the  court  or  judge  the  person  lojr  whose  benefit  the  writ 
was  granted,  who  must  thereafter  remain  in  the  custody  of  Ihe 
offieet  or  person  oxecuting  the  .precept,  until  dibdmiiged,  bailed, 
or  remanded,  as  the  court  or  judge  directs. 

«  H.  a.  5«B.  'f  86. 

I  2030.  Id.)  power  of  county  may  be  called. 

The  sheriff,  coroner,  or  other  person,,  to  whom  a  tvurraiit  of 
attachment  or  precept  is  directed,  as  prescribed  in  either  df  the 
last  two  sections,  may,  in  the  execution  thereof,  coll  to  'his  aid 
the  power  of  the  county,  as  the  sheriff  may  do,  in  the  -executioa 
of  a  mandate  issued  from  a  court  of  record. 

Id.,  f  arr. 

%  2031.  Prooeedlnas  oa  reiara  of  habeo*  corpaa. 

The  court  or  judge,  before  which  or  whom  the  prisoner  is 
brought  by  virtue  of  a  writ  of  habeas  corpus,  issued  as  pveacribed 
In  this  article,  must,  immediately  after  the  return  of  the  writ, 
examine  into  the  facts  alleged  in  the  return,  and  into  the  came 
of  the  imprisonment  or  restraint  of  the  prisoner;  and  must  make 
a  -final  order  to  discharge  him  ther^rom,  ff  no  iini^fifl  oanipe  fbr 
the  imprisonment  or  restraint  or  for  th«  eontlnuanee  iheitMiC. 
is  shown;  whether  the  same  was  upon  a  commitjEnvnt  for  an  actual 
or  supposed  criminal  matter,  or  for  some  othc.  cause. 

Id..  19  88  And  8». 

t  2032.   [Am'il,   1009.]      Whea   prfaoner  to  'be  remandeO. 

The  court  or  judge  must  forthwith  make  a  final  order  to  re- 
mand the  prisoner,  if  it  appears  that  he  is  detained  in  custody 
for  either  of  tlie  foJlowiiig  causes,  and  tlwit  the  time  for  which 
he  may  legally  l>o  so  detaluod  has  not  expired: 

1.  Hy  virtue  of  a  mandate  issued  by  a  court  or  n  judge  of 
the  Viiiteii  States,  in  a  rase  where  such  courts  or  judges  have 
oxelusive  jurisdietion, 

2.  Hy  virtue  of  the  final  juilpnient  or  decree  of  o  competent 
tribunal,  of  civil  or  criminal  jtirisdiction:  or  the  final  order  of 
such  a  tribunal,  made  in  a  special  proceeding.  institutcM  for  any 
cause,  except  to  punish  him  for  a  contempt;  or  by  virtue  of  an 
executi<ni  or  other  process,  issued  tipon  such  a  judgraeUt,  decree, 
or  tinal  order. 

;{.  For  a  criminal  contempt,  defined  in  section  seven  hundrefl 
and  fifty  of  the  judiciary  law,  and  specially  and  plainly  rharged 
In  a  commitment,  nia<ie  by  a  court,  odicer,  or  body,  having  au- 
thority to  conunit  for  the  contempt  so  charged. 

M..  I  40.  Ameinlwl  by  I..  11)00.  eh.  05,  S  3.  Sco  noto  67  of  notos  of 
tSonrcl  of  8tatiitor3'  CuiiKoUdatlon   at  end   of  (MHl(^ 

ft  tt083.   H'toen  to   be  dtneharAroH  la  divli  ea«eii. 

If  it  appears  upon  ihe  return,  that  the  prisoner  is  in  custody, 
by  virtue  of  a  nnnnlate  in  a  civil  cause,  he  can  be  discharged, 
only  in  one  of  the  following  cases: 

1.  Where  the  jurisdictitm  of  the  court  which,  or  of  the  oOtoer 
who,  issned  the  mandate,  has  been  exceeded,  either  as  to  matter, 
place,  sum.  or  pei-son. 

2.  Where,  although  the  original  impriHoniuent  was  lawful,  ^et 
by  some  act,  omit^sion,  <»r  event,  whw'li  h««  taken  place  after- 
wards, the  prisoner  has  become  entitled  to  be  discharged. 

am 
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3.  Where  the  mandate  is  defectiye  in  a  matter  of  sQbstance 
required  by  law,  rendering  it  void. 

4.  Where  the  mandate,  although  in  proiM^r  form,  was  isBUed 
in  a  case  not  allowed  by  law. 

5.  Where  the  person,  having  the  custody  of  the  prisoiuk]^  under 
the  mandate,  is  not  the  person  empowered  by  law  to  detam  Imxq. 

6.  Where  the  mandate  is  not  authorized  by  a  judgment,  decree, 
or  order  of  a  court,  or  by  a  provision  of  law. 

2  R.  S.  668,  I  41. 

I  2084.  Tbe  laiit, section  QvaUfled. 

Bat  a  court  or  judge,  upon  the  return  of  a  writ  issued  as  pre- 
scribed in  this  article,  shall  not  inquire  into  the  legality  or  justice 
of  any  mandate,  judgment,  decree,  or  final  order,  specified  in  the 
last  section  but  one,  except  as  therein  stated. 

Id.,  I  42. 

i  a035.  Proceedings  on  frireflralar  commitment. 

If  it  appears  that  the  prisoner  has  been  legally  committed  for 
a  criminal  offence,  or  if  he  appears  by  the  testimony  offered  with 
the  return,  or  upon  the  hearing  thereof,  to  be  guilty  of  such 
an  offence,  although  the  commitment  is  irregular,  the  court  or 
judge,  before  which  or  whom  he  is  brought,  must  forthwith 
make  a  final  order,  to  discharge  him  upon  his  giving  bail,  if  the 
case  is  bailable;  or,  if  it  is  not  bailable,  to  remand  him.  Where 
bail  is  given  pursuant  to  an  order,  made  as  prescribed  in  this 
section,  the  proceedings  are  the  same  as  upon  the  return  to  a 
writ  of  certiorari,  where  it  appears  that  the  prisoner  is  entitled 
to  be  bailed. 
.  Id.,  f  4S. 

f  a086.  Id*;  wlien  prisoner  may  be  committed  to  anotlier 
ofllcer. 

'  Where  a  prisoner  is  not  entitled  to  his  discharge,  and  is  no<t 
bailed,  he  must  be  remanded  to  the  custody,  or  placed  under  the 
restraint,  from  which  he  was  taken,  unless  the  person,  in  whose' 
custody,  or  under  whose  restraint  ne  was,  is  not  lawfully  enti- 
tled thereto;  in  which  case,  the  order  remanding  him  must 
commit  him  to  the  custody  of  the  officer  or  person  so  entitled. 
M.,  I  44. 

I  2087.  CnstodT  of  prisoner  pending  tbe  proceedlnars* 

Pending  the  proceedings,  and  before  a  final  order  is  made 
iiI>on  the  return,  the  court  or  judge,  before  which  or  whom  the 
prisoner  Is  brought,  may  either  commit  him  to  the  custody  of  the 
sheriff  of  the  county  wherein  the  proceedings  are  pending,  or 
place  him  in  such  care  or  custody,  as  his. age  and  other  circum- 
stances require* 

Id..  9  45. 

I  2088.  Ifotfce  to  person  interested  In  detention. 

Where  it  appears,  from  the  return  to  either  writ,  that  the 
prisokier  is  in  custody  by  virtue  of  a  mandate,  an  order  for  his 
discharge  shall  not  be  made,  until  notice  of  the  time  when,  and 
the  place  where,  the  writ  is  returnable,  or  to  which  the  hearing 
has  been  adjourned,  as  the  case  may  be,  has  been  either  person- 
ally served,  eight  days  previously,  or  given  in  such  other  manner, 
:£3  Gia 
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and  for  such  previous  length  of  time,  as  the  court  or  judge 
prescribes,  as  follows. 

1.  Where  the  mandate  was  Issued  or  made  in  a  civil  action  or 
special  procef^diug,  to  the  person  who  has  an  interest  In  continu- 
ing the  imprisonment  or  restraint,  or  his  attorney. 

i>.  In  every  other  case,  to  the  district  attorney  of  the  county, 
within  which  the  prisoner  was  detained,  at  the  time  when  the 
writ  was  served. 

For  the  purpose  of  an  appeal,  the  person  to  whom  notice  is 
given  as  proscribed  In  the  lirst  subdivision  of  this  section,  be- 
comes a  party  to  the  special  proceeding. 

2  B.  S.  568,  81  46  aod  47.  Am'a  by  L.  1837,  ch.  240,  |  2  (4  Bdm.  681). 

f  a080«  Prisoner  may  eontro-rert  return  f  proofs  tltor»» 
npvn. 

A  prisoner,  produced  upon  the  return  of  a  writ  of  habeas 
corpus  may,  under  oath,  deny  any  material  allocation  of  the 
return,  or  make  any  allegation  of  fact,  showing  either"  that  his 
Imprisonment  or  detention  is  unlawful,  or  that  he  is  entitled 
to  his  discharge.  Thereupon  the  court  or  judge  must  proceed. 
In  a  summary  way,  to  hear  the  evidence,  produced  in  support  of 
pr  against  the  imprisonment  or  detention,  and  to  dispose  of  the 
prisoner  as  the  justice  of  the  case  requires. 

Id.,  I  48. 

8  2B040.  Proceed tnars  mpOB  atokiiess,  ete.»  of  pris0»ov- 

Where  the  return  to  a  writ  of  habeas  corpus  states  that  the 
prisoner  is  so  sick  or  infirm,  that  the  production  of  him  would 
endanger  his  life  or  health,  and  the  return  is  otherwise  sufficient, 
the  court  or  judge,  if  satisfied  of  the  truth  of  that  statement, 
must  decide  upon  the  return,  and  dispose  of  the  matter,  as  if  a 
writ  of  certiorari  had  been  issued. 

Id.,   s  40. 

I  2041«  When  certiorari  to,,  Issue  on  applleattoa  for 
•  liAbeas  corpus. 

Where  an  application  is  made  for  a  writ  of  habeas  cofpus, 
as  prescribed  in  this  article,  and  it  appears  to  the  court  or  judge, 
upon  the  petition  and  the  documents  annexed  thereto,  that  the 
cause  or  offence,  for  which  the  party  is  imprisoned  or  detained, 
is  not  bailable,  a  writ  of  certiorari  may  be  granted,  instead  of  s 
writ  of  habeas  corpus,  as  if  the  application  had  been  made  for 
the  former  writ. 

Id..  I  50. 

I  a04Ji.  Proeeedlnffs  apon  Its  return. 

Upon  the  return  to  such  a  writ  of  certiorari,  the  court  or 
judge,  before  which  or  whom  it  is  returnable,  must  proceed  sa 
upon  a  return  to  a  writ  of  habeas  corpus,  and  must  hoar  the 
proofs  of  the  narties,  in  support  of  and  against  the  return. 

Id.,  §  61. 

i  S048.  Id.f  Trlien  disoliarsre  to  be  ipr Anted  |  wlien  »*#• 
eeedlncra  to  cease. 

If  It  aupoars.  that  the  prisoner  is  unlawfully  imprisoned  or 
restrained  in  his  liberty,  the  court  or  judge  must  make  a  final 
order,  discharging  him  forthwi^i^.     If  it  appears  that  he  Is  law- 
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foltj'  imitriioned  or  detained,  and  is  not  entitled  to  be  bailed, 
the   court  or  judge  must  make  a   final  order,   diimiaeiiitf   th* 
proceeding. 
9  B.  8,  008,  i  IMS,  4m'«. 

{  iMM4.  ^When  eeriiorart  does  not  prevent  Iia1»eas  eorpve. 

Nptwltlwtandiijg  a  writ  of  certiorari  has  been  issued  or 
retumedi  as  prescribed  ia  this  article,  the  court  or  ^udgp»  belore 
which  or  whom  it  is  returnable,  may  issue  g,  writ  or  habeas 
corpus,  which  is,  in  all  respects,  subject  to  the  foregoing  provi' 
sions  of  this  article,  relating  to  the  latter  writ.  If  the  court  or 
judge  refuses  a  writ  of  certiorari,  or,  upon  the  return  thereof, 
refusal  to  diachavge  the  prisoner,  the  latter  may  claim,  and  is 
entitled  to,  the  writ  of  habeas  corpus,  as  prescribed  in  this 
article. 

I<L,  f  M. 

I  SMMS.  Bull  on  eertiovarli  ^vlion  auA  lio«r  ovdorod. 

If,  upon  the  return  to  a  writ  of  certiorari,  issued  as  prescribed 
in  this  article,  it  appears,  that  the  person  imprisoned  or  detained 
is  entitled  to  be  balled,  the  court  or  judge  must  make  a  final 
order,  fixing  the  sum  in  which  he  is  to  be  admitted  to  bail; 
specifying  the  court,  and  the  term  thereof,  at  which  he  is  required 
to  appear;  and  directing  his  discharge,  upon  bail  being  given 
accordiugly,  as  required  by  law.  If  sufficient  bail  is  immediately 
offered,  the  court  or  judge  must  take  it;  otherwise,  bail  may  b^ 
giyen  afterwards,  as  prescribed  in  the  next  section. 
'  Id..  S  54.  am'd. 

I  3BD46.  [Am'dy  ISail.]    Id.|  by  wbom  and  liow  taken. 

Upon  the  production  of  the  order,  or,  if  it  was  made  by  a  court, 
of  a  certified  copy  thereof,  to  a  justice  of  the  supreme  court,  or 
to  the  county  judge  or  special  county  judge  of  the  county,  where 
the  prisoner  is  detained,  the  judge  must  take  the  recognizance 
of  the  prisoner,  with  two  sureties,  in  the  sum  so  fixed,  condi- 
tioned for  the  appearance  of  the  prisoner,  as  prescribed  in  the 
order,  Each  person,  offering  himself  as  a  surety,  must  show,  by 
bis  oath,  to  the  satisfaction  of  the  judge,  that  ho  is  a  house- 
holder in  the  county,  and  worth  twice  the  sum  in  which  he  is 
required  to  be  bound,  oyer  and  above  all  demands  against  him. 
It  is  not  necessary,  that  the  prisoner  should  appear  in  person 
before  the  judge,  to  acknowledge  the  recognizance;  but  it  may  be 
acknowledged  by  the  prisoner,  and  certified,  in  like  manuer  as 
a  deed  to  be  recorded  in  the  county. 

Id..  I  66,  am'd;  h.  1806.  eh.  045. 

I  9047.  Discliarflre  of  prisoner  bmlled. 

The  judge  must  immediately  file  the  recognisance  with  the  clerk 
of  the  court,  before  which  the  prisoner  is  bound  to  appear.  He 
must  also  make  a  <?ertificate  upon  the  order,  or  the  certified  copy 
thereof,  to  the  effect  that  it  has  boon  complied  with.  Uoon  pro- 
duction of  the  certificate,  the  prisoner  is  entitled  to  his  dischage 
from  imprisoument,  fov  any  cause  stated  in  the  return  to  im 
iwrtiorajri, 

Sd..  I  M. 
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S  2048.  Order  ■ubstitiited  for  writ  of  AUehmrm^l  menri»9 
and  elfeot  thereof. 

The  writ  of  discharge  is  abolished.  A  final  order  to  discharge  a 
prisoner,  made  as  prescribed  in  this  article,  may  be  served  in  like 
manner  as  an  injunction  order,  and  when  so  served,  it  may  be 
enforced  in  the  same  manner  as  a  final  judgment  in  a  civil  action, 
except  where  special  provision  for  its  enforcement  is  otherwise 
made  in  this  act.  Where  such  an  order  directs  a  discharge,  upon 
giving  bail,  the  service  thereof  is  not  complete  until  service  of  the 
certificate,  or  other  proof  prescribed  by  law,  showing  that  bail  haa 
been  given,  as  required  thereby. 

See  S§  610  aDd  1241,  ante. 

f  a048.  Bnforoliiff  order  for  di«chftrffe|  peamlty*  «te. 

Obedience  to  a  final  order  to  discharge  a  prisoner,  made  as  pre- 
scribed in  this  article,  may  be  enforced  by  the  court  which,  or  the 
judge  who,  made  the  same,  by  attachment,  as  for  a  neglect  to 
make  a  return  to  a  writ  of  habeas  corpus,  and  with  like  effect. 
A  person  guilty  of  such  disobedience  forfeits,  to  the  prisoner  ag- 
grieved, one  thousand  two  hundred  and  fifty  dollars,  In  addition  to 
the  damages  which  the  latter  sustains. 

Section  67.  R.  S..  am'd.      See  f  2020,  ante,  and  S  20B1.  poit. 

{  2S950.  \irheii  prisoner  dlHclinrired  not  to  lie  re-lna* 
prlHoncd)  vrlien  he  may  be. 

A  prisoner,  who  has  been  discharged  by  a  final  order,  made  upon 
a  writ  of  habeas  corpus  or  certiorari,  issued  as  prescribed  in  thia 
article,  shall  not  be  again  imprisoned,  restramed,  or  kept  in 
custody,  for  the  same  cause.  But  it  is  not  deemed  to  be  the  same 
cause,  in  either  of  the  following  cases: 

1.  Where  he  has  been  discharged  from  a  commitment  on  a 
criminal  charge;  and  is  afterwards  committed  for  the  same 
offence,  by  the  lawful  order  or  other  mandate  of  the  conrt, 
wherein  ho  was  bound  by  recognizance  to  appear,  or  in  which  be 
has  been  indicted  or  convicted  for  the  same  offence. 

2.  Where  he  has  been  discharged,  in  a  criminal  cause,  for  de- 
fect of  proof,  or  for  a  material  defect  in  the  commitment;  and  is 
afterwards  arrested  on  sufficient  proof,  and  committed  by  a  lawfol 
mandate  for  the  same  offence. 

3.  Where  he  has  been  discharged,  in  a  civil  action  or  special 
proceeding,  for  an  illegality  in  the  judgment,  final  order,  or  other 
mandate,  as  prescribed  in  this  article;  and  Is  afterwards  Im- 
prisone<l  by  virtue  of  a  lawful  judgment,  final  order,  or  other 
mandate,  for  the  same  cause  of  action. 

4.  Where  he  has  been  discharged,  in  a  civil  action  or  special 
proceeding,  from  imprisonment  by  virtue  of  an  order  of  arrest; 
and  is  afterwards  taken  in  execution,  or  other  final  process,  in  the 
same  action  or  special  proceeding,  or  arrested  in  another  action  or 
special  proceeding,  after  the  first  was  discontinued. 

Id..  S  so. 

{  a051.  Penalty  for  violatlnir  the  last  secttvai. 

If  a  court,  or  judge,  or  any  other  person,  in  the  execntlon  of 
a  judgment,  order,  or  other  mandate,  or  otherwise,  knowingly 
violates,  causes  to  be  violated,  or  assists  in  the  violation  of,  the 
last  section,  he,  or  if  the  act  or  omission  was  that  of  a  court,  each 
member  of  the  court  assenting  thereto,  forfeits,  to  the  prisoner 
aggrieved,  one  thousand  two  hundred  and  fifty  dollars.  He  Is  also 
giiilty  of  a  misdemeanor;  and,  upon  conviction  thereof,  shall  be 
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punished  by  fine,  not  exceeding  one  thousand  dollarB,  or  by  im- 
prisonment, not  exceeding  six  uiontlis,  or  by  both,  in  the  discretion 
of  the  court. 
2  R.  B.  603.  I  60  and  part  of  S  64. 

S  2062.  Id.  I  for  concealinff  prl«oner,  etc.>  to  avoid  'writ. 

Any  one,  having  in  his  custody,  or  under  his  power,  a  person 
entitled  to  a  writ  of  habeas  corpus  or  a  writ  of  certiorari,  as  pre- 
scribed  in  this  article,  or  a  person  for  whose  relief  a  writ  of 
habeas  corpus  or  a  writ  of  certiorari  has  been  duly  issued,  as 
prescribed  in  this  article,  who,  with  intent  to  elude  the  service  of 
the  writ,  or  to  avoid  the  effect  thereof,  transfers  the  prisoner  to 
the  custody,  or  places  him  under  the  power  or  control,  of  another, 
or  conceals  him,  or  changes  the  place  of  his  confinement,  is  guilty 
of  a  misdemeanor;  and,  upon  conviction  thereof,  shall  be  punished 
as  specified  in  the  last  section. 

Id.,  {S  61,  63  and  remainder  of  64. 

{  20G3.  Id.)  for  aidln«r»  etc. 

*A  person  who  knowingly  assists  in  the  violation  of  the  lust  sec- 
tion, is  guilty  of  a  misdemeanor;  and,  upon  conviction  thereof, 
shall  be  punished  as  specilied  in  the  last  section  but  one. 
Id.,  i  68. 

I  aOG4.  Warrant  to  brlnv  vp  prisoner  abovt  belnir  ro« 
moved. 

Where  it  appears,  by  proof  satisfactory  to  a  court  or  judge, 
authorized  to  grant  either  writ,  that  a  person  is  held  in  unlawful 
confinement  or  custody,  and  that  there  is  a  good  reason  to  believe, 
that  he  will  be  carried  out  of  the  State,  or  suffer  irreparable  injury, 
before  he  can  be  relieved  by  a  writ  of  habeas  corpus  or  a  writ  of 
certiorari;  the  court  or  judge  must  issue  a  warrant,  reciting  the 
facts,  directed  to  a  particular  sheriff,  or  generally  to  any  sheriff  or 
constable,  or  to  a  person  specially  designated  therein;  and  com- 
manding him  to  take,  and  forthwith  to  bring  before  the  court  or 
judge,  the  prisoner,  to  be  dealt  with  according  to  law.  If  the  war- 
rant is  issued  by  a  court,  it  must  be  under  the  seal  thereof;  if  by 
a  judge,  it  must  be  under  his  hand. 

Id.,  f  66. 

I  2058*  Wlien  offender  to  be  arrested. 

Where  the  proof,  specified  in  the  last  section,  is  also  sniHcleut 
to  justify  an  arrest  of  the  person  having  the  prisoner  in  his  cus- 
tody,  as  for  a  criminal  offence,  committed  in  taking  or  detaining 
him,  the  warrant  must  also  contain  a  direction  to  arrest  that  per- 
son, for  the  offence. 

Id..  (  66. 

f  aaCMI.  IBzeentioit  of  warrant |  proeeedlngrs  to  relieve 
prisoner. 

The  officer  or  other  person,  to  whom  the  warrant  is  directed  and 
delivered,  must  execute  it  by  bringing  the  prisoner  therein  named, 
and  nlso.  If  so  commanded  in  the  warrant,  the  person  who  detains 
him,  before  the  court  or  judge  issuing  it;  and  thereupon  the  per- 
son detaining  the  prisoner  must  mnko  a  rotnrn,  in  like  manner, 
and  the  like  proceedings  must  be  taken,  as  if  a  writ  of  habeas 
corpus  had  beien  issued  in  the  first  instance. 

M..  I  67.  517 
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(  taOfW*  ld.|  l^roceedliiflr*  to  panlaili  Noltendex'. 

If  the  person,  having  the  prisoner  in  his  custody,  is  brought 
before  the  court  or  judge,  as  for  a  criminal  offence,  he  is  entitlcKl 
to  be  examined,  and  must  be  committed,  bailed,  or  dischttl*g&d,  by 
the  court  or  judgt,  af»  ia  atgr  ^xuaiuiU  vattu  ul'  \h»  aaixM  ufttunw 

2  fi.  &  603,  I  68, 

I  20&8«  Wl&cu  appeal  may  be  taken  In  oases  nndev  tktn 
article* 

An  appeal  may  be  taken  from  an  order  refusing  to  irrant  a 
writ  of  habeafi  corpus,  or  a  writ  of  certiorari^  as  prescribed  in. 
this  articlei  or  from  a  final  order,  made  upoti  the  return  of  such  A 
writ,  to  discharge  or  remand  a  prisoner,  or  to  dismiss  the  proceed- 
inf^s.  Where  the  final  order  is  made,  to  dischargre  a  priBoner^ 
upon  his  giving  bail,  an  appeal  therefrom  may  be  taJcen, 
before  bail  is  given;  but  where  the  appeal  is  taken  by  the 
people,  the  discharge  of  the  prisoner  upon  bail  shall  not  be  stayed 
thereby.  An  appeal  does  not  lie,  from  nn  order  of  the  coUft  or 
judge,  before  which  or  whom  the  writ  id  made  returnable^  exoept 
aa  prescribed  in  this  section^ 

Substltatod  f«r  Id..  |  M.  ^  ^ 

S  2050.  Id.  I  by-  people. 

An  appeal  from  a  final  order,  discharging  a  prlfeotK^f  comfnltted 
upon  a  criminal  accusation,  or  from  the  atfirmance  of  sUCh  atl 
order,  may  be  taken,  in  the  name  of  the  people,  by  the  aitoruey- 
general  or  the  district-attorney. 

SnbAtltated  for  ld.«  if  70  fltid  71.    See  ||  13M-lft0l,  Mte:  f  Sldl,  post 

%  2000.  Prlsoncir  \rho  appeals  tankf  be  ftdUiltted  t6  bnll. 

Where  a  prisoner,  who  stands  charged,  upon  a  criminal  accusa- 
tion, with  a  bailable  offence,  has  perfected,  or  intends  to  take,  an 
appeal  from  a  final  order  dismissing  the  proceedings,  remanaiug 
him.  or  otherwise  refusing  to  discharge  him,  made  as  prescfibea 
in  tliis  article,  the  court  or  judge,  upon  his  applieatlon,  either 
before  or  after  the  final  order,  must,  Upon  sUch  notice  t6  the 
district-attorney  as  the  court  or  judge  tninks  bropef,  tnake  an 
order,  fixing  ^he  sum  in  which  the  applicant  shall  be  admitted  to 
bail,  pending  the  appeal;  and  thereupon,  whea  his  appeal  is  per- 
fected, he  must  be  admitted  to  bail  accordingly. 

L.  1873,  ch.  663.  part  of  S  1  (0  Edm.  7t)4). 

I  2001.  [Am*d,  1805.]    Id.  9  reoowniMmoe,  ote. 

The  recognizance  for  that  purpose  must  be  conditiOBed»  that  the 
prisoner  will  appear,  at  a  term  of  the  appellate  division  of  the 
supreme  court  to  be  held  at  a  time  and  place  designated  ifa  the 
order,  and  abide  by  and  perform  the  jtidgoMiit  of*  order  e<  the 
appellate  court.  It  must  be  taken  and  approved  by  a  juatioe  of 
the  supreme  court,  or  by  the  court  or  judge  frouL  whose  order 
the  appeal  is  taken,  or  by  the  County  judge  ftf  the  cOttnty  In  which 
the  order  was  made.  In  all  other  respects,  the  pfocceditt^s  are  the 
same  as  prescribefl  in  this  article,  where  it  appears,  upon  th^  re- 
turn of  a  writ  of  cerliorarv,  that  the  prisoner  Is  entitled  to  be 
admitted  to  bail. 

Id.,  part  of  S  1;  T^.  189R.  eb.  M6. 

•  So  In  tft#  Original. 


c.  le,  t.  2,  a.  8  HABEAS  CORPUS.  ETC.  gft  8068-66 

I  20G2«    [Am'dy  1805.]     I«l.|  on  appeal  to  court  of  appeal*. 

Where  a  prisoner,  who  stands  charged  with  an  offence,  specified 
In  the  lest  section,  has  perfected  an  appeal,  to  the  court  of  appeals, 
irom  a  final  order  of  the  supreme  cotirt*  affirming  an  order  re- 
fusing his  discharge,  or  reyersing  an  order  granting  his  discharge; 
the  court,  from  whose  order  the  appeal  is  taken,  or  a  judge 
thereof,  must,  upon  his  application,  admit  him  to  bail,  as  pre- 
scribed in  the  last  section;  except  that  the  recognizance  must  be 
conditioned  to  appear,  at  a  term  of  the  appellate  division  of  the 
supreme  court  from  which  the  appeal  is  taken,  to  abide  b^  and 
perform  its  judgment  or  order,  made  after  the  determination  of 
the  appeal, 

L.  1873,  ch.  663,  part  or  S  1,  am*d:  L.  ISdK.  cb.  046. 

S  2003.  Castody  of  prlnoner  antll  he  flriTea  ball. 

Where  the  sum,  in  which  a  prisoner  shall  be  admitted  to  bail, 
has  been  fixed,  as  prescribed  in  either  of  the  last  two  sections,  he 
must  remain  in  the  custody  of  the  sheriff  of  the  county  in  which 
he  then  is,  until  he  is  admitted  to  bail,  as  therein  prescribed;  or, 
if  he  does  not  give  the  requisite  bail,  until  the  time  to  appeal  has 
expired  or  the  appeal  is  disposed  of,  and  the  further  direction  of 
the  court,  made  tnereupon. 

Bemainder  of  aame  sectton,  atn'd. 

}  2064.  [Am'd,  18d6.]  Recoirnlsance  valid  for  adjourned 
terjii0« 

Where  no  order  or  other  direction  of  the  courts  relatinir  to  the 
disposition  of  the  prisoner,  is  made  at  the  term  specified  in  m 
recogniEance,  given  as  prescribed  in  section  2061  or  section  2062  of 
this  act,  the  matter  is  deemed  adjourned,  without  an  order  to  that 
effect,  to  the  next  term  of  the  appellate  division  of  the  supreme 
court,  to  be  held  in  the  same  department;  and  thereafter  to  each 
succ^siTfr  iermi  until  such  an  order  of  direction  is  made.  The 
prisoner  is  bound  to  attend  at  each  successive  term  of  the  appel- 
late division;  and  the  recognizance  is  valid  for  his  attond'ano^ 
accordingly,  without  any  notice  or  other  formal  proceedings. 

I*.  1B85,  CH*  »46. 

I  2066.  Penalty  tor  reffuslnir  eoi»y  of  itrocess,  ete. 

An  oflScer  or  other  person,  who  detains  any  one  by  virtue  of  a 
mandate,  or  other  writton  authority,  must  upon  reasonable  de- 
mand, and  tender  of  his  fees,  deliver  a  copy  thereof  to  any  person 
who  applies  -therefor,  for  the  purpose  of  procuring  a  writ  t)f 
habeas  corpus  or  a  writ  of  certiorari,  in  behalf  of  the  prisoner^  If 
he  knowingly  refuses  so  to  do,  he  forfeits  two  hundred  dollars  to 
the  prisoner. 

Sectioo  72,  R.  S..  aip'cl.  , 

I  S066.  Api^llcatloik  Of  this  article  to  other  writs  0< 
habeas  corptia. 

Except  as  otherwise  expressly  prescribed  by  statute,  the  pro* 
visions  of  this  article  apply  to  and  regulate  the  proceeding  Upokt 
every  common  law  or  statutory  writ  of  habeas  corpus,  a<S<filr  art 
they  are  applicable:  and  the  authority  of  a  court  or  a  judge,  to 
grant  8uch  a  writ,  or  to  proceed  thereupon,  by  statute  or  the  <iotn* 
mon  law,  must  be  exercised  in  conformity  to  this  article,  in  any 
Case  therein  provided  for. 

Sections  73  and  7G«  B.  S*  ,,^«. 
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ARTICLE  FOI7RTB. 

Thetarit  of  mandamus. 

Bee.  aoer.  Klodi  of  writ;  how  alternatiye  writ  granted. 
2068.  When  writ  granted  at  apeclal  term. 
aOW.  Id.;  at  term  of  the  appellate  divtalon  of  the  supreme  coittt. 

2070.  Wben  peremptory  mandamos  to  Issue  In  first  instance. 

2071.  Alternatiye  writ;    bow   senred. 

2072.  Writ;  bow  retamable. 

2073.  Return  or  demurrer  to  first  writ. 

2074.  Betum;  bow  made. 

2075.  Motion  to  set  aside  writ. 

2070.  Contents  of  alternatWe  writ;  demurrer  thereto. 

2077.  Form  and  contents  of  return. 

2078.  Further  return   cannot  be  compelled;  demurrer  to  return. 

2079.  Issue  of  fact;  when  it  arises. 

2060.  Application  of  certain  proylslons  of  chapter  sixth. 

2061.  Service  of  notice  of  filing  return  and  demurrer. 

2062.  Subsequent  proceedings  the  same  as  in  an  action. 
2068.  Issue  of  fact;  how  triable. 

2064.  Id.;  where  triable. 

206ft.  Issue  of  law  upon  general  term  mandamus;  how  and  where  tslnbl4 

2066.  Costs. 

2087.  Appeals. 

2068.  When  relator  to  recover  damages.  ' 

2069.  Stay  of  proceedings;  enlargement  of  time. 
2000.  Fine  in  certain  cases. 

8  2067.  Kinds  of  wrlt|  how  altern«tiiro  writ  sraiitod. 

A  writ  of  mandamus  is  either  alternative  or  peremptory.  The 
alternative  writ  may  be  granted  upon  an  affidavit  or  other  writte: 
proof,  showingr  a  proper  case  therefor;  and  either  with  or  without 
previous  notice  of  the  application,  as  the  court  thinks  proper. 

S  8068.  [Am'd,  1895.]    "When  writ  granted  «t  spoelml  ^ona. 

Except  where  special  provision  therefor  is  otherwise  made  in 
this  article,  a  writ  of  mandamus  can  be  granted  only  at  a  special 
term  of  the  supreme  court,  held  within  the  judicial  district,  em- 
bracing the  county,  wherein  an  issue  of  fact,  joined  upon  an 
alternative  writ  of  mandamus,  is  triable,  as  prescribed  in  this 
article. 

L.  1886,  ch.  946. 

S  a06».  [Am'd,  1895.]  Id.|  at  term  of  the  appellate  divl* 
alon  of  the  supreme  eoart. 

A  writ  of  mandamus  may  be  granted,  at  a  term  of  the  appellate 
division  of  the  supreme  court  only,  directed  generally  to  any 
judge  holding,  or  to  hold,  a  special  term  of  the  same  court,  or 
directed  to  one  or  more  judges  of  the  same  court  named  therein* 
in  any  case  where  such  a  writ  may  be  issued  out  of  the  supreme 
court,  directed  to  any  other  court,  or  to  a  judge  thereof.  Such  a 
writ  can  be  granted  only  at  a  term  of  the  appellate  division  of 
the  judicial  department  embracing  the  county,  wherein  the  action 
ia  triable,  or  the  special  nrocooding  is  brought,  in  the  course  of 
which  the  matter  ponght  to  bo  enforced  by  the  mandamus 
originated,  unless  that  term  is  not  in  Fes^s'on:  in  which  case,  it  may 
be  granted  at  a  term  of  the  appellate  division  of  an  adjoining 
judicial  department. 

L.  2878.  ch.  70,  part  of  |  1  (0  F^lm.  675);  L.  1886.  ch.  946. 
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f  2070.  [Am'd,  1895.]  Wl&en  peremptory-  mftndamiui  to 
hi«ne  in.  first  instance. 

A  peremptory  writ  of  mandamus  may  be  issued,  in  the  first 
instance,  where  the  applicant's  right  to  the  mandamus  depends 
only  upon  questions  of  law,  and  notice  of  the  application  has 
been  given  to  a  judge  of  the  court,  or  to  the  corporation,  board, 
or  other  body,  officer,  or  other  person,  to  which  or  to  whom  it 
is  directed.  The  notice  must  be  served,  at  least  eight  days  before 
the  application  is  heard;  unless  a  shorter  time  is  prescribed  by 
an  order  to  show  cause,  made,  where  the  application  is  to  the 
special  term,  by  the  court,  or  n  judge  tiiereof;  or  where  the  appli- 
cation is  to  the  appellate  division,  by  the  appellate  division,  or  a 
justice  of  the  appellate  division  of  that  judicial  department.  In 
such  a  case  the  application  must  be  founded  upon  affidavits,  or 
other  written  proofs,  a  copy  of  which  must  be  served  with  the 
notice,  or  order  to  show  cause.  Where  the  court,  board  or  other 
body  to  be  served,  consists  of  three  or  more  members,  the  notice 
or  order  to  show  cause,  and  the  papers  upon  which  the  application 
is  to  be  made,  may  be  served,  as  prescribed  in  the  next  section 
for  service  of  an  alternative  writ  of  mandamus.  Except  as  re- 
scribed  in  this  section,  or  by  special  provision  of  law,  a  per- 
emptory mandamus  cannot  be  issued,  until  an  alternative  man- 
damns  has  been  issued  and  duly  served,  and  the  return  day 
thereof  has  elapsed. 

li.  1895.  cb.  946. 

S  2071.  Alternative  writ)  liow  served. 

An  alternative  writ  of  mandamus  must  be  served,  by  showing 
the  original  writ,  and  delivering  a  copy  thereof,  to  the  person  to 
be  served.  Where  it  is  directed  to  a  court,  or  to  the  judge  or 
judges  of  a  court,  it  must  be  served,  either  in  term  time  or  in 
vacation,  upon  the  judge  or  judges  of  the  eourt;  except  that, 
where  the  court  consists  of  three  or  more  judges,  service  upon 
a  majority  of  them  is  sufficient.  Where  it  is  to  be  served  upon 
a  board  or  body,  other  than  a  corporation,  service  must  be  made 
upon  a  majority  of  the  members  thereof,  unless  the  board  or 
body  was  created  by  law,  and  has  a  chairman  or  other  presiding 
officer,  appointee  pursuant  to  law;  in  which  case,  service  upon  him 
10  sufficient.  Where  the  writ  is  to  be  served  upon  a  corporation, 
service  thereof  may  be  made  upon  any  officer,  upon  whom  a  sum- 
mons, issued  out  of  the  supreme  court,  may  be  served.  Where 
one  or  more  of  tho  i)ersons,  upon  whom  to  make  service,  as  pre- 
scribed in  this  section,  cannot,  after  due  diligence,  bo  found,  the 
exhibition  of  the  original  writ  may  be  dispensed  with,  and  ser- 
vice may  be  made  upon  him  or  them,  as  prescribed  by  law  for  the 
service  of  a  summons,  issued  out  of  the  supreme  court. 

I  a072.  [Am'd,  1805.3    "Writ)  bow  returnable. 

An  alternative  writ  must  be  made  returnable  twenty  days 
after  the  service  thereof,  at  the  office  of  the  clerk  of  the  county, 
designated  therein,  in  wnich  an  issue  of  fact  joined  thereupon  is 
triable.  A  peremptory  writ  must  be  made  returnable  at  a  special 
term  or  a  term  of  the  appellate  division  of  the  supreme  court, 
desiirnated  therein,  to  which  application  for  the  alternative  writ 
might  have  been  made.  ,'' 

li.  1805   t4i.  946. 
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3  2073.  Return  or  demurrer  to  fir»t  yw9itm 

Where  the  first  writ  of  mandainiu  has  been  duly  seryed^  t& 
return  must  be  made  to  the  same,  as  therein  required,  unless  it 
is  an  alternative  writ,  and  a  demurrer  thereto  is  taken.  In 
default  of  a  return,  the  person  or  persons,  upo|i  whom  the  writ 
was  served,  may  be  punished,  upon  the  application  of  the  people 
or  of  the  relator,  for  a  contempt  of  court. 

S  &.  B.  686.  6  B4  (2  Edm.  GOB),  am'd.    See  §  2076.  po«t. 

§  2074.  [Am'd,   1805.]    Retarn,  how  made. 

The  return  to  an  alternative  writ  of  mandamus  must  be  annexed 
to  a  copy  of  the  writ;  and  must  be  filed,  in  the  office  of  the  clerk, 
where  it  is  returnable,  within  the  time  specified  in  the  wjrit.  The 
return  to  a  peremptory  writ  of  mandamus  must  be  likewise 
annexed  to  a  copy  thereof;  and  must,  before  the  expiration  of 
the  first  day  of  the  term  at  which  it  is  returnable,  be  either 
delivered  in  open  court,  or  filed  In  the  othce  of  the  clerk  o(  the 
county  wherein  the  term  is  to  bo  held. 

li.  1895.   cb.  1N6.   See  H  2072  and  2073,  ant^ 

i  a076.  Motion  to  set  aside  writ. 

An  alternative  writ  of  mandamus  cannot  be  quashed  or  set 
aside  upon  motion,  for  any  matter  involving  the  merits.  A 
motion  to  set  aside  such  a  writ,  for  any  other  cause,  or  to  set 
aside  or  quash  a  peremptory  writ  of  mandamus,  or  to  set  aside 
the  service  of  either  writ,  must  be  made  at  a  term,  whereat  the 
writ  might  have  been  granted. 

8  :$070.  ConteutB  of  niter  native  ivriti  demnrrer  thereto. 

The  statement,  oontained  in  an  alternative  writ  of  niandamuA, 
of  tlie  facts  constituting  the  grievance,  to  redress  which  it  Is 
Issued;  the  joinder  tlier(»in  of  two  or  more  such  grlevsuces;  and 
the  command  of  the  writ,  are  subject  to  the  provisions  of  chapter 
sixth  of  this  act,  reBi)ectiug  the  statement,  in  a  complaint,  of  the 
facts  constitntinfar  a  cause  of  action;  the  Joinder  therein  of  two 
or  more  causes  of  action ;  and  the  demand  of  judgment  thereupon. 
The  person,  upon  whom  the  writ  is  served,  instead  of  making 
a  return  thereto,  may  file  in  tho  office  where  the  writ  is  return- 
able, a  domuprer  t<i  tho  writ:  or  ho  moy  file  a  demurrer  to  a 
complete  Rtatement  of  facts  contained  in  the  writ,  as  eoQstitutins 
a  Roparnte  grierance,  and  make  a  return  to  the  remainder  of  the 
writ.  A  demurrer  may  bo  thus  taken.  In  a  case  where  a  defend- 
ant may  domnr  to  a  complaint,  or  to  a  cause  of  action  senarately 
stated  In  a  complaint,  as  proscribed  In  chapter  sixth  of  udm  aots 
and  it  must  be  in  like  form. 

I  9^7n  ^orni  and  contcntfi  of  rctnrn. 

The  provisions  of  chapter  sixth  of  this  act,  relating  to  the  form 
and  contents  of  an  answor,  containing  denials  and  allegations 
of  new  matter,  except  those  provisions  which  relate  to  the 
yerifioatiou  of  an  answer,  and  to  a  counterclaim  contained 
therein,  apply  to  a  return  to  an  alternative  writ  of  mandamus, 
showing  cause  ogainst  obeying  tho  command  of  the  writ.  For 
the  purpose  of  the  application,  each  complete  statem^'Ut  of  facte, 
assigning  a  cause  wh3'^  the  conimnnd  of  the  writ  oueht  not  t^ 
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be  obeyed,  is  regai'ded  as  a  separate  detence^  and  vamt  be  sepor 
rately   stated,  and  uupibered* 
See  ^  498,  498,  600  and  807,  ant*. 

I  0098.  WjiTtUmr  rotwn  mmnuot  lie  eompeUedi  demurr^f 
to  vetnrn. 

A  person,  who  has  made  a  retnrn  to  an  alternative  mandamns^ 
cannot  be  compelled  to  make  a  further  return.  The  people,  or 
the  relator,  may  demur  to  the  return,  or  to  any  complete  atate^ 
ment  of  facts,  therein  separately  asslfi^ned  as  a  cause  for  disobey- 
ing the  command  of  the  writ,  on  the  ground  that  the  same  is 
insufficient  in  law,  npon  the  face  thereof. 

(  9079'  ISDiie  of  fact  I  irliett  It  arlnes. 

An  issue  of  fact  arises  upon  a  denial,  contained  in  the  return, 
ot  a  material  allegation  of  ihe  writ,  or  upon  a  material  allegation 
of  new  matter,  contained  in  a  return;  unless  a  demurrer  thereto 
is  taken,  Whare  the  people  or  the  relator  demur  to  a  complete 
statement  of  factsL  separately  assigned  as  cause  for  disobeying 
the  command  of  the  writ,  an  issue  of  fact  arises,  with  respect 
to  the  remainder  of  the  retOTD* 

«M  ff  MA,  ante. 

I  S080^  A9PUf3atlo»  o<  o^rUdn  Bvovlntoiui  of  chapter 
•tetk. 

Oral  pleadings  upon  a  wtit  of  mandamus  are  abolished,  and! 
no  Dleadings  are  allowed,  except  as  prescribed  in  the  foregoing 
secnonq  of  this  article.  The  proTisions  of  title  second  of  chapter 
sijcth  of  this  act  apply  to  the  writ  and  the  return;  except  that  it 
Is  not  necessary  to  serre  a  copy  of  either,  upon  the  attorney 
for  the  adverse  party,  or  to  Terify  cither,  and  that  neither  can 
be  amended,  wlthont  special  application  to  the  court,  or  stricken 
oat  as  sham. 

I  a081.  Service  of  notice  of  flllnir  retiirii,i  mnd  demwrert 

Where  a  return  to  an  alternatiye  writ  of  mandamus  has  been 
$M*  thfi  attorney  Xpr  the  defendant  making  it  must  serye,  upon 
the  attorney  for  the  people  or  the  relator,  a  notice  of  the  filing 
thereof.  Where  the  people  or  the  relator  demur  to  the  return, 
or  to  a  part  thereof,  a  copy  of  the  demurrer  must  bo  served  upon 
the  attorney  for  the  defendant,  wfthin  twenty  days  after  tha 
serrice  of  stich  a  notice,  where  the  defendant  demnrs  to  the 
writ,  or  to  a  part  thereof,  a  copy  of  the  demurrer  must  be  served 
upon  the  attorney  for  the  people  or  the  relator,  within  the  tim« 
prescribed  by  law  for  filing  it. 


f  9080.  Sii1bs«q««i«t  vv^eee^l^vs  tli^  same  as  in  aa  action 

Bxcept  as  otherwise  expressly  prescrilied  in  this  act,  the  pro 
eeedtnirs  after  issue  is  joined,  upon  the  facts  or  upon  the  law,  are, 
in  all  respects,  the  same  as  fn  action:  and  in  each  provision  ol 
this  set,  relating  to  the  proceedings  in  an  action,  apply  thereto. 
For  the  purpose  of  the  application,  the  writ,  the  return,  and  the 
denrarrer  are  deemed  to  be  pleadings  in  an  action:  and  the  final 
order  Is  deemed  to  be  a  finnl  judgment,  and  may  be  entered  and 
docketed,  and  enforced,  with  respect  to  such  pnrts  ih^root  as  are 
net  enforced  by  a  peremptory  mandamus,  as  a  flnnl  Judgment  in 
Ml  acticm.      Bnt  bsfore  the  lii*n1  order  can  be  docketed,  or  an 
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execution  issued  thereupou,  on  enrollment  must  be  filed  thereupon, 
as  a  judgment-roll  in  an  action.  For  that  purpose,  the  clerk  niUHt 
attach  together  and  iile  in  his  office,  a  certified  copy  of  the  tiiial 
order;  the  writ  and  the  return,  or  copies  thereof;  together  witb 
the  same  pai>er8,  which  are  required  by  law  to  be  incorporated 
into  a  judgment-roil  in  an  action.  Where  the  final  order  is  in 
favor  of  the  people  or  the  relator,  it  must  award  a  peremptocy 
mandamus,  to  be  forthwith  issited. 

2  R.  8.  680,  §  66  ana  part  of  §  67  <2  Edm.  006);  Go.  Proc,  |  471. 

i  2083.  laiiae  of  fact|  how  triable. 

An  issue  of  fact,  joined  upon  an  alternatiye  writ  of  mandamtifl^ 
must  be  tried  by  a  jury,  as  if  it  was  an  issue  joined  in  an  action 
8pecitied  in  section  U08  of  this  act;  unless  a  jury  trial  is  waived, 
or  a  reference  is  directed  by  consent  of  parties.  Where  the  writ 
was  issued  upon  the  relation  of  a  private  person,  the  relator  or 
the  defendant  is  entitled  to  a  verdict,  report  or  decision,  where 
he  would  be  entitled  thereto,  if  the  issue  was  joined  in  an  action, 
brought  by  the  relator  against  the  defendant,  to  recover  dam> 
ages  for  making  a  false  return. 

I  2084.   [Am'd,  181>5.]    Id.|  where  triable. 

An  issue  of  fact^  joined  upon  an  alternative  writ  of  mandaniii8» 
granted  at  a  special  term  of  the  supreme  court,  la  triable  in  the 
county,  w  herein  it  is  alleged  in  the  writ,  that  the  material  facta 
took  place,  unless  the  court  directs  it  to  be  tried  elsewhere.  An 
issue  of  fact,  joined  upon  an  alternative  writ  of  mandamaa, 
granted  at  a  term  of  the  appellate  division  of  the  supreme  court, 
is  triable  in  the  county,  which  determines  the  judicial  department 
wherein  the  application  for  the  writ  must  be  made;  unless  the 
appellate  division  directs  it  to  be  tried  in  another  county  of  the 
same  judicial  department.  Upon  the  trial  of  an  issue  of  fact, 
joined  upon  an  alternative  writ  of  mandamus,  the  verdict,  report 
or  decision  must  be  returned  to,  and  the  final  order  thereupon 
must  be  made  by,  the  appellate  division  or  the  special  term,  a« 
the  case  requires. 

Ii.  1886.  ch.  046. 

i  a0S5.  [Am'd,  1896.]  Issue  of  la-vr  upon  several  teraa* 
m«]ida.nia«|  how  and  vvhere  triable. 

An  issue  of  law,  joined  upon  an  alternative  writ  of  mandamiu, 
irraiited  by  the  appellate  division,  must  be  tried,  and  the  final 
order  thereupon  must  be  made,  by  the  appellate  division. 

L.   1865.   ch.  946. 

I  2086.    [Aiu'd,  1K99.]    Costa. 

Where  an  alternative  writ  of  mandamus  has  been  issued,  costs 
may  be  awaiilod,  as  in  an  action;  except  that,  upon  making  a 
final  order,  the  costs  are  in  the  discretion  of  the  court.  Where  an 
application  for  a  peremptorj'  writ  of  mandamus  is  granted  or 
denied,  without  a  previous  alternative 'mandamus,  ooeta  not  ex- 
ceeding fifty  dollars  and  disbursements,  may  be  awarded  to  either 
party,  as  upon  a  motion. 

•Itect^p*?lfi8!w! *  ^* ^^'  "•^ '  ^'  *"*'  *'''•  ^' » *  <^  "^'"*- ««) ;  L.  18». eh. m.  la 

8  20M7.  [Ani'd,   1K9S.]     Appeals. 

An  appeal  from  an  order  granting  a  peremptory  writ  of  man* 
damus,   where  an  alternative  writ  of  mandamus  was  not   pre- 

*  So  iu  original. 
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▼ionsly  iMBued,  must  l5e  taken  as  from  a  final  order  made  in  a 
special  proceeding.  An  appeal  irom  a  final  order  made  upon  an 
alteroatiTe  mandamus,  must  be  taken,  as  an  appeal  from  a  judg- 
ment; and  each  provision  of  law,  relating  to  an  appeal  from  a 
judgment,  either  to  the  appellate  division  or  to  the  court  of  apr 
peals,  is  applicable  thereto.  But  where  an  appeal  is  taken,  as  pre- 
scribed in  this  section,  from  an  order  of  ttie  appellate  division, 
granting  a  peremptory  mandamus,  made  upon  an  original  appli- 
cation, or  from  a  final  order,  made  upon  an  alternative  mandumus, 
granted  at  the  appellate  division,  the  execution  of  the  order  ap- 
pealed from  shall  not  be  stayed,  except  by  the  order  of  the  same 
appellate  division,  made  upon  such  terms,  as  to  security  or  other- 
wise, as  justice  requires. 

U  1809,  ch.  174,  •  3  (4  Edm.  688);  L.  1864,  cb.  270,  i  I  H  Edm.  682); 
I..  1806,  di.  M6. 

1  2088.  IVl&eii  relatom*  to  reco-ver  dain«flres. 

Where  a  return  has  been  made  to  an  alternative  writ  of  man- 
aamus,  issued  upon  the  relation  of  a  private  person,  the  court, 
upon  making  a  final  order  for  a  peremptory  mandamus,  must 
also,  if  the  relator  so  elects,  award  to  the  relator,  against  the 
defendant  who  made  the  return,  the  same  damages,  if  any,  which 
the  relator  might  recover,  in  an  action  against  that  defendant,  for 
a  false  return.  The  relator  may  require  his  damages  to  be  as- 
sessed upon  the  trial  of  an  issue  of  fart,  if  the  verdict,  report,  or 
decifion  is  In  his  favor.  Where  he  is  entitled  to  a  final  order,  for 
any  other  cause,  he  may  require  them  to  be  assessed  as  in  an 
actlOQ.  Such  an  assessment  of  damages  bars  an  action  for  a 
false  return. 

2  n.  S.  687.  §1  67  and  68  (2  Edm.  008).  am'd. 

f  9S8fl.  [Am'dy  1805.]  Stay  to  procecdinflrsi  enlararement 
9t  time. 

Tke  proceedings  upon  a  writ  of  mandamus,  granted  at  a  special 
teni,  may  be  stayed,  and  the  time  for  making  a  return,  or  for 
doii^*  any  other  act  thereupon,  as  prescribed  in  this  article,  may 
be  enlarged,  as  in  an  action,  by  an  order  made  by  a  judge  of  the 
court,  but  not  by  any  other  officer.  Where  the  writ  was  granted 
at  a  term  of  the  appellate  division,  an  order  staying  the  pro- 
ceedngs,  or  enlarging  the  time  to  make  a  return,  can  be  made 
only  by  a  justice  of  the  appellate  division  of  the  same  depart- 
ment and  where  notice  has  been  given  of  nn  application  for  a 
mandimus  at  a  term  of  the  appellate  division  of  the  supreme 
conrt  or  an  order  has  been  made  to  show  cause,  at  such  term, 
why  i  mandamus  should  not  issue,  a  stay  of  proceedings  shall 
not  b*  granted,  before  the  hearing,  by  any  court  or  judge. 

U.,  1 50.  am'd.    See  L.  of  1878.  |  8;  L.  1886,  ch.  946. 

I  2QHIW  Fine  in  certain  cftHes. 

Whdre  a  final  order  awards  a  peremptory  mandamus,  directed 
to  a  piblic  officer,  board  or  other  body,  commonding  him  or  them 
to  perorm  a  public  duty,  enjoined  upon  him  or  them  by  a  special 
proTisbn  of  law,  if  it  appears  to  the  court,  that  the  officer,  or 
one  or  more  members  of  the  board  or  body,  have,  without  just 
excuse  refused  or  neglected  to  perform  the  duty  so  enjoined,  the 
court.  >eRldes  awarding  to  the  relator  his  damages  and  costs,  as 
prescriied  in  this  article,  may.  in  the  snme  order,  impose  a  fine, 
not  ex«eding  two  hup'^red  nnH  fifty  dollars,  unon  the  officer^  or 
npon  e.ch  m«nber  of  the  boards  who  has  so  refused  or  neglected. 
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The  fine,  when  collected,  must  be  paid  into  the  trPitMnry  of  the 
State;  and  the  payment  thereof  bars  any  flctioh  for  a  penalty* 
incnrred  by  the  person  so  fined,  by  reason  of  blft  refnsfll  or  n^lect 
to  perform  the  duty  so  enjoined* 
2  B.  S.  587,  8  00,  am'd. 
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AATICIiBS  FIFTIW 

The  torU  of  prohUniiou 

■te.  fi0Ol«  Kiodfl  of  writ;  bow  granted. 

2092.  When  Writ  granted  at  special  term, 

209S.  Id.;  by  the  appellate  diriaion  of  the  stipreme  eo«t. 

SOM.  AltaroatiTe  writ  mutt  laatie  flrat;  Ita  conteBta. 

^l«6.  Id.;  when  returnable;  bow  served. 

2086.  Absolute  writ  iaauea,   unless  return  made. 

2097.  Legal  objectiohs,  bow  taken;  motion  to  quash  or  aet  aside  writ. 

2006.  Retort!  by  patty;  proceedings  when  be  adopts  judge's  return. 

2099.  Proceedings  after  retam;  trial  by  jury. 

2100.  Final  order;  coAta. 

2101.  Appeals. 

210SI.  Stay  of  proceedings;  enlargement  of  time 

t  20&1.  Kinds  ot  writ;  hour  nrranted. 

A  writ  of  prohibition  is  either  alternative  or  absolute.  The 
■Iternative  writ  may  be  granted  upon  an  affidavit,  of  other  writ- 
ttQ  proof,  showing  a  proper  case  therefor,  and  either  with  or 
^«ithout  previous  notice  of  the  application,  as  the  court  thinlcs 
proper. 

2  B.  8.  087,  i  61  (2  Edm.  609),  am*d.    See  §  2007.  ante. 

}  aOM.  IVlien  writ  arranted  at  special  term. 

Except  where  special  protision  therefor  is  otherwise  made  in 
ills  article,  an  alternative  Writ  of  prohibition  can  be  granted 
oily  at  a  special  term  of  the  court.  In  the  supreme  court,  the 
s|EK*lal  term  must  be  one  held  within  the  judicial  district,  em- 
bracing the  county,  wherein  the  action  is  triable,  or  the  special 
pnceeding  is  brought,  in  th<^  course  of  which  the  matter,  sought 
to  be  prohibited  by  the  writ,  originated. 

lb  1S73,  ch.  70,  I  1;  see  |  2068.  ante. 

f  20QB.  [Am'd,  189IS.]  Id.|  by  the  appellate  dlTlslon  of 
Ihe  sapreme  ooart. 

An  altematlTe  writ  of  prohibition  may  be  granted  at  a  term  of 
tie  appellate  division  of  the  supreme  court  only,  directed  generally' 
t»  any  jud^e  holding,  or  to  hold,  a  special  term  of  the  same 
Ottrt,  or  directed  to  one  or  more  judges  of  the  same  court, 
ikmed  therein,  in  any  case  where  such  a  writ  may  be  issued  out 
cr.  the  stipreme  court,  directed  to  any  other  court,  or  to  a  judge 
ttereof.  Such  a  writ  can  be  granted  only  at  the  term  of  the 
aipeliate  divisioft  of  the  judicial  depnrtment,  embracing  the 
ecitity,  wherein  the  action  is  triable,  or  the  special  proceeding  is 
bnught,  in  the  course  of  which  the  matter,  sought  to  be  pro- 
hidted  by  the  writ,  originated,  unless  a  term  of  the  appellate 
diision  of  said  department  is  not  in  session;  in  which  case,  it 
tihf  be  granted  at  a  term  of  the  appellate  division  la  an  Adjotoing 
jndcial  dt'partment. 

L  187a.  (A.  70,  f  1,  am'dt  £..  1899»  <rb.  046.    See  |  0060,  Ant«. 

|9O04«  AltenaatlTe  writ  must  isstie  first p  Its  eoAteHts. 

Btdept  lis  otherwise  specially  prescribed  by  law,  an  absolute 
wri  of  prohibition  cfinnot  be  ls8Ue*1,  until  an  alternative  writ 
HAfbeeii  Issued  and  duly  served,  and  the  return  day  thereof  has 
elaeed.    The  altematiye  Writ  muot  be  direoted  to  the  cotirt  1& 
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which,  or  to  the  jadge  before  whom,  and  also  to  the  party  in 
whose  favor,  the  proceedings  to  be  restrained  were  taken,  or  are 
about  to  be  taken.  It  must  command  the  court  or  judge,  and  also 
the  party,  to  desist  and  refrain  from  any  further  proceedings  in 
the  action  or  special  proceeding,  or  with  respect  to  the  particular 
matter  or  thing  described  therein,  as  the  case  may  be,  until  the 
further  direction  of  the  court  issuing  the  writ;  and  also  to  show 
cause,  at  the  time  when,  and  the  place  where,  the  wnt  is  ma^le 
returnable,  why  they  should  not  be  absolutely  restrained  from  any 
further  proceedings  in  that  action,  special  proceeding,  or  matter. 
The  writ  need  not  contain  any  statement  of  the  facts  or  legal 
objections,  upon  which  the  relator  founds  his  claim  to  relief. 

L.  1878,   ch.  70,  |  61,  In  part.   See  |  2076,  ante. 

I  2085.   [Am'd,  1805.]    Id.)  -when  returamble)  l&ow  aervc-A% 

The  writ  must  be  made  returnable,  either  forthwith  or  at  i 
day  certain,  before  the  term  which  granted  itj  or  upon  the  first 
day  of  a  future  term,  therein  specified,  at  which  application  fcr 
the  writ  might  have  been  made.  Where  it  is  granted  at  a  tern 
of  the  appellate  division  in  a  judicial  department,  adjoining  thtt 
wherein  the  matter  originated,  it  may,  in  the  discretion  of  tie 
court,  be  made  returnable  at  a  term  of  the  appellate  division  •f 
either  department.  The  writ  must  be  served  on  the  court  t 
judge,  and  also  upon  the  party,  as  prescribed  by  law  for  the  serv- 
ice of  an  alternative  writ  of  mandamus.  A  copy  of  the  papen, 
upon  which  it  was  granted,  must  be  delivered  with  each  copy  •< 
the  writ. 

See  Id.,  I  61,  snd  L.  1873,  ch.  70,  |  1,  aod  part  of  §  4;  f  2071,  ante;  U 
1885,  cb.  046. 

S  aoee.  [Am'd,  ISOR.]  Absolute  wvit  isames,  unless  retuit 
nmde. 

Where  the  alternative  writ  has  been  duly  served  upon  tie 
court  or  judge,  and  upon  the  party,  the  relator  is  entitled  to  la 
absolute  writ,  unless  a  return  is  made  by  the  court  or  judge,  ant 
by  the  party,  according  to  the  exigency  of  the  alternative  writ 
or  within  such  further  time  as  may  be  granted  for  the  purpose 
The  return  must  be  annexed  to  a  copy  of  the  writ;  and  it  moM 
be  either  delivered  in  open  court,  or  nlod  in  the  office  of  the  dev 
of  the  county  where  the  writ  is  returnable.  Where  the  paiir 
makes  a  return,  the  court  or  judge  must  also  make  a  retnm.  li 
default  thereof,  the  judge,  or  the  members  of  the  conrt,  may  ^ 
punished,  upon  the  application  of  the  people  or  of  the  relate, 
for  a  contempt  of  the  court  issuing  the  writ  A  return  to  an  J- 
tomative  writ  of  prohibition  cannot  be  compelled  in  any  otia* 
case. 

L.  1806.  ch.  846. 

I  2007.  liesul  objections,  hovr  taken |  nkotlon  to  «una^o9 
set  aside  vrrlt. 

An  alternative  writ  of  prohibition  csnnot  be  qnasbed  or  let 
aside,  upon  motion,  for  any  matter  Involving  the  merits.  An  »)>- 
jection  to  the  le^al  sufficiency  of  the  papers,  upon  which  the  '•it 
was  granted,  may  bp  tnkpn  in  the  return.  A  motion  to  auaahan 
absolute  writ  of  prohibition,  or  to  set  aside  an  alternative  vrtt, 
for  any  matter  not  involvinfir  the  merits,  must  be  made  at  a  tr» 
where  the  writ  migbt  have  been  granted. 

See  I  2075,  ante. 
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S  SOd8.  Return  by  party  y  proceedlAS*  Wben.  Ike  lUlopta 
Jndfre's  retarn. 

A  return  to  an  ftlternative  writ,  when  made  by  a  party,  mast 
be  verinixi  Ly  Iijjj  umaaviL,  an  requiieu  for  tlie  vcrilicatiou  of  a 
pleading  in  a  court  of  tecord;  uuleBs  it  coneiste  only  of  objectiona 
lo  the  lej^al  suincieucy  of  the  papers  upon  which  the  writ  wa« 
granted.  Where  the  party  uniius  with  the  court  or  judge  in  a 
rctani,  or  annexes,  to  the  court's  or  the  judge's  return,  an  in- 
Btrament  in  writing,  subscribed  by  him,  to  the  effect  that  h« 
adopts  it,  and  relies  upon  the  matters  therein  contained,  as  svfi- 
cieut  cause  why  the  court  or  judge  should  not  be  restrained,  as 
qientioned  in  the  writ,  he  is  thenceforth  deemed  the  sole  defend- 
ant in  the  special  proceeding;  except  that  where  a  final  order  is 
made,  awarding  an  absolute  writ  of  prohibition,  such  a  writ  must 
be  directed  to  the  party,  and  also  to  the  court  fir  the  judge. 

Section  63,  B.  8..  am        See  ft  'im,  aaKk 

I  2000.  [AmM,  1805.]  ProeeedlBvs  after  T^tnn%  trUtl  by 
l«»y« 

Pleadings  are  not  allowed  upon  a  writ  of  prohibition.  Where 
an  alternative  writ  has  been  issued,  the  cause  may  be  disposed  of 
without  further  notice,  at  the  term  at  which  the  writ  is  return- 
able. If  it  is  not  then  disinwed  of,  it  may  be  brought  to  a  hearing, 
upon  notice,  at  a  subsequent  term.  It  must  be  heard  at  a  term 
of  the  appellate  division  in  the  same  judicial  department,  or  at  a 
special  term  held  in  tLe  same  judicial  district,  as  the  case  may  be. 
The  relator  may  controvert,  by  affidavit,  any  allegation  of  new 
matter  contained  in  the  return.  The  court  may  direct  the  trial 
of  any  question  of  fact  by  a  jury,  in  like  manner  and  with  like 
effect,  as  where  an  order  is  made  for  the  trial,  by  a  jury,  of  issuee 
of  fact,  joined  in  an  action  triable  by  the  court.  Where  such  a 
direction  is  given,  the  proceedings  must  be  the  same,  as  upon  the 
trial  of  issues  so  joined  in  an  action* 

SsetSon  M,  B«  8.,  am*d}  U  1886»  du  Me,' 

I   SIOO.   Final   order  |  eosts. 

Where  a  final  order  is  made  in  favor  of  the  relator,  it  must 
award  an  absolute  writ  of  prohibition;  and  it  may  also  direct  that 
all  proceedings,  op  any  specified  proceeding,  theretofore  taken 
in  the  action,  special  proceeding,  or  matter,  as  to  which  the  pro- 
hibition absolute  issues,  be  vacated  and  annulled.  The  writ  of 
consultation  is  abolished.  Where  a  final  order  is  made  against 
the  relator,  it  must  authorize  the  court  or  judge,  and  the  ad- 
verse party,  to  proceed  in  the  action,  special  proceeding,  or  matter, 
as  if  the  alternative  writ  had  not  been  issued.  Costs,  not  exceed- 
ing fifty  dollars  and  disbursements,  may  be  awarded  to  either 
party,  as  upon  a  motion. 
SeetloiM  68,  M,  66,  B.  B.,  tin*d«  ^  ^ 

/I  2101.   [Am'dt  1S9B.1    Appeal. 

A  final  order,  made  as  prescribed  In  the  last  section,  can  b^ 
reviewed  only  by  appeal.  Where  the  order  was  made  by  the  ap- 
pellate division,  the  execution  of  the  order  appealed  from  shall 
not  be  stayed,  except  by  an  order  made  at  a  term  of  tbe  appellate 
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division  In  the  sume  department  upon  such  trems*  as  to  security, 
or  otherwise,  as  justice  requires 

SML.  tfa,  0h.lD,  Ift;  MBoJ  J0e7, ante;  L.  IMQ,  6h. M6. 

f  tlOS.  tAiil*d,  1890«]  Stay  of  rrooe«41]ii:g  I  ekiUtfv«tt»«ttft  «l 
ftltte* 

The  proceedings  upon  a  writ  of  prohibition,  granted  at  a  speciLl 
term,  may  be  stayed,  and  the  time  for  making  a  return,  or  for 
doing  any  other  aot  thereupon,  as  ptesoribed  in  this  article*  may 
be  enlarsed,  aa  in  an  action,  by  an  onUr  made  by  th«  judge  of 
tb«  ooun,  but  not  by  any  other  offloef.  Where  the  writ  was 
granted  at  a  term  of  the  appellate  dlrision,  an  ordef  staving  the 
proceedings,  or  enlarging  the  time  to  make  a  return,  can  be  made 
only  by  a  Justice  of  the  appellate  division  of  the  judicial  depart- 
ment within  which  the  writ  is  returnable;  and  Where  notice  has 
been  given  of  an  application  for  a  prohibition  at  a  term  of  the 
appellate  diTision,  or  an  order  has  been  made  to  show  cause  at 
such  term,  why  a  prohibition  should  not  issue,  a  st«y  of  proceed- 
ings shall  not  be  granted,  before  the  Jtiearing^  by  any  oourt  or  judge. 

8«e  I  m,  ants,  aid  act  of  1878;  X..  18gS>  eli.  9U, 

*8o  In  the  orl«l&AL 
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AIITICI.E   SIXTH. 

Th^  ufHt  of  dssesafnent  of  damages. 

See.  2106.  Writ  d«fl[iMH 

3104.  Ai'rU^^tlfm  tbiwfor. 

2105.  Vrtivn  mft<io  bv  Aiiotafj  gt^avral  or  dUtrlot-atlomoj. 

3106.  Writ ,  to  wbonk  dlrtctf^L 

2HJI.  Qfr(it«ai4  of  writ. 

'i  li'B.  Nc  r  J  04  -  of  t  jLfQMttoiM . 

Vi  V.  Jtt        h  tw  pr<»curpfl, 

f     i).   JV  (H'pWOTD. 

:^  I  l2.  Nc- I  l >  v  *A  Aj^pUciki Joti  t *>  cOur t  thL>reu pon. 

2i  L8.  Goi^rt  mty  wl  lu^lde  IpquMtlou. 

2114.  Omor  <m  conflrialDK^  jauulj^itlou , 

^l  15.  8U%t.'  iroasurer  to  pjijf  sf amazed,  eJ^^,  to  governor. 

'J'  6.  Oo    '  r  :    ir  to  fuiy  'lamiufeBi  tncci  court. 

:!    7.  In  ,r-nt  nf  inoner  k>  piktiL 

^    8.  H(  '  ^i  ill '"lUvy  eld  I  m&ut. 

1§.  Tf       .  zftudfl  bt  tlL«   Unltiid  StAte«, 

I  tl08.  'Writ  delln^d. 

The  writ,  heretofore  known  as  the  writ  of  ad  quod  damnum, 
shall  hereafter  be  styled  the  writ  of  assessment  of  damages. 

"i  ^104.  Application  therefor. 

WheneTer  the  governor  of  the  State  is  authoriBed  by  law,  to 
take  poaa^sBion  of  an?  real  property  within  the  State,  for  the  use 
of  the  people  of  the  State,  and  he  cannot  agree  with  the  owner 
or  owners  thereof  for  its  purchase,  he  may  cause  application  to 
be  made  to  the  supreme  court,  at  a  special  term  thereof,  for  a 
writ  of  assessment  of  damages,  which  must  be  granted  accord- 
ingly. 

2  R.  8.  Sn,  1 66 (2  Xdm.  eiO). 

8  S1O0.  Wheii  ttiflde  by  attomer-flrenerill  or  dtstrlot* 
attorney. 

The  attorney*general,  or  district-attorney  of  the  county  in 
which  the  real  propertpr  is  situated,  must,  when  the  governcnr  so 
directs,  make  the  application,  in  the  name  of  the  governor;  and 
must  conduct  the  subsequent  proceedings,  under  the  governor's 
direction. 

I  2106.  Writ;  to  whom  directed. 

The  writ  must  be  directed  to  the  sheriff  of  th<*  county  in 
which  the  real  property  to  be  taken  is  situated,  unless  the  court 
directs  the  damages  for  the  taking  tn  be  assessed  by  a  jury  of 
another  county;  in  which  case  the  writ  must  be  issued  to  the 
sheriff  of  th6  oounty,  from  which  the  jury  is  directed  to  be 
taken* 
Id.,t>altdrie6,*tn*(l.    BMN1070sttdlO^,ant« 

f  aiOT.  OonteMts    of    trrlt* 

The  writ  must  describe  the  real  property  to  be  taken,  with  the 
like  certainty  fts  is  required  in  a  complaint  in  an  action  6f  eject- 
fflefit.  It  mWfit  command  the  sheriff,  to  whom  it  Is  directed,  to 
Inqtilre,  by  the  oaths  of  twelve  mon  of  his  coutity,  qualified  to 
Act  as  tricl  jurors  in  a  court  of  rcford,  whether  the  owner  or 
owners  of  the  real  property,  or  any  of  thetn,  will  sustain  auy 
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damages  by  the  taking  thereof,  for  the  ase  of  the  peoi»le  of  the 
State;  aud,  if  so,  the  amount  thereof;  and  that  he  return  the 
writ  to  the  supreme  court,  without  delay«  wUk  tho  Huding  o£ 
the  jury  thereupon. 
2  B.   8.  588.   S  67. 

f   2108.   Notice   of  execution. 

The  sheriff,  immediately  after  the  delivery  of  the  writ  to  him, 
must  give  notice  of  the  time  when,  and  the  place  where,  the 
writ  will  be  executed,  by  publishing  the  notice,  once  in  each  weok. 
for  at  least  three  successive  weeks,  in  a  newspaper  printed  iu 
his  county. 

f  2109.  [Am*d»  ISfNS.]    Jnryf  liow  procured.^ 

The  sheriff  must  notify  twelve  men  of  his  county,  oualified 
to  act  as  trial  jurors  in  a  court  of  record,  to  attend  at  tine  time 
and  place,  and  for  the  purpose,  specified  in  the  notice.  Each 
juror  must  be  notified,  as  a  juror  is  notified  to  attend  a  trial  term 
of  the  supreme  court.  Upon  his  failure  to  attend,  when  duly 
notified,  his  attendance  may  be  compelled  by  attachment,  and  pro* 
ceedings  may  be  taken  against  him,  and  he  may  be  punished  there- 
upon, by  the  supreme  court,  as  where  a  juror  duly  notified,  fails 
to  attend  at  a  trial  term  thereof.  The  sheriff  may  require  the 
attendance  of  a  talesman,  in  place  of  a  juror  notified  and  not 
appearing;  or  he  may  adjourn  the  proeeedingB,  for  the  pnrpofie 
of  punishing  the  defaulting  juror,  or  compelling  bla  attendancesi 

Id.,   part  of  8  GO;  L.  1806,  ch.  046. 

8  2110.  Juror  to  be  suvorift. 

When  a  jury  has  been  procured,  the  sheriff  niTist,  before  the 
lurors  proceed  to  the  inquiry  commanded  by  the  wrlt»  admin- 
ister to  each  of  them  an  oath,  that  he  will  diligently  inquire 
concerning  the  matters  specified  in  the  writ,  and  will  give  a 
true  verdict,  according  to  the  best  of  his  judgment^  without 
favor  or  partiality. 
\  Remainder  of  id.,  S  60. 
f 

8  2111.  Jnry  to  make   Inaviiiitioii. 

After  being  sworn  as  prescribed  in  the  Inst  section,  the  jury 
must  view  nil  the  real  property  described  in  the  writ,  and  con- 
sider the  value  thereof.  They  may,  in  the  discretion  of  a 
majority  of  them,  hear  such  tc^imony  as  may  be  offered  by 
any  person  appearing,  respecting  the  value.  They  must  thereupon 
assess  the  damages,  which  the  owner  or  owners  of  the  real 
property  will  sustain,  by  bdng  deprived  thereof.  When  the 
real  property  consists  of  two  or  more  distinct  parcels,  owned, 
or  claimed  to  be  owned,  by  different  persons,  the  jury  must 
assess  separately  the  value  of  each  distinct  parcel,  if  the  writ 
requires  them  so  to  do,  or  if  a  majority  of  them  think  proper 
so  to  do.  If  they  cannot  agree,  aftpr  a  reasonable  time,  the 
sheriff  may  discharge  them,  and  publish  a  new  notice,  and 
procure  a  new  jury.  When  the  jurors  have  agreed,  they  must 
make  nn  Inquisition,  stating  the  sum  to  be  paid,  by  the  people 
of  the  State,  for  tnking  ench  duitinct  parcel,  or  the  whole,  as  the 
case  requires.  The  inquisition  must  be  signed  by  each  juror, 
and  by  the  sheriff;  and  the  sheriff  nust  immediately  thereafter 
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file  the  InqvlBitlon  and  the  writ,  with  his  retnm  ta  the  wrft, 
in  the  office  oi  the  clerk  oi:  the  county  in  which  the  real  property 
is  situated. 

2  B.  8.  688.  ff  7a 

i  2118.  Kotlee  of  appUcAtloiC  to  eovrt  tliereiipoifc. 

Within  three  months  after  the  writ,  and  the  return  thereto, 
with  the  inquisition  thereupon,  have  been  filed,  as  prescribed  in 
the  last  section,  the  attorney-general,  or  district-attorney,  having 
charge  of  the  proceeding,  must  cause  to  bo  published,  a  notice, 
directed,  generally,  to  all  the  owners  and  persons  interested  in 
the  real  property;  describing  the  property,,  in  general  concise 
terms;  stating  when  and  where  the  writ,  return,  and  inqnisitioa 
were  filed;  and  requiring  the  persons  notified  to  show  cause, 
at  a  special  term  of  the  supreme  court,  to  be  hold  at  a  time  and 
at  a  place  specified  in  the  notice,  why  the  inquisition  should  not 
be  confirmed;  or,  if  the  governor  so  directs,  why  the  inquisition 
should  not  be  set  aside.  The  notice  must  be  published,  at  least 
once  in  each  week,  for  three  successive  weeks,  in  a  newspaper 
printed  in  the  county,  and  also  in  the  newspaper  printed  at 
Albany,  in  which  legal  notices  are  required  to  be  published. 

i  2113.  Court  may  net  aside  inqnlHitlon. 

At  the  time  and  place  specifie<l  in  the  notice,  the  court  must 
examine  into  the  inquisition,  and  hear  such  aIlej;ations.  and 
affidavits,  or  other  written  proofs,  as  may  be  presented  in  behalf 
of  the  people,  or  any  owner,  or  person  interested.  If  the  court 
then,  or  at  the  time  and  place  to  which  the  matter  is  adjourned, 
determines  that  the  inquisition  is,  in  any  respect,  excessive,  un- 
just or  otherwise  materially  defective,  it  may  set  aside  the  whole 
or  any  part  thereof;  and  may  direct  tbnt  another  writ  issue,  or 
another  inquisition  be  taken,  to  supply  the  defects. 

2  B.  8.  588.  S  71.  am'a. 

8  2114.  Order  on  conflrmlnfr  Inanlsltlon. 

If  it  api>ears  to  the  court,  thaf  the  writ  has  been  duly  executed, 
an  order  must  be  made,  and  entered  in  the  office  of  the  clerk 
of  the  county,  in  which  the  real  property  to  be  taken  !a  situated, 
declaring  that  the  people  of  the  State,  upon  paying  into  court 
the  amount  of  the  damages  assessed  by  the  inquisition,  shall 
be  entitled  to  an  absolute  estate  in  the  real  property  described 
in  the  writ,  and  In  the  appurtenances  belonging  thereto^ 

Id.,  i  72,  sm*d.    8eo  |  2110,  post. 

I  2115.  State  treasure v  to  par  damaires,  et<$.,  to  frovernor. 

The  State  treasurer,  on  the  warrant  of  the  comptroller,  must 
pay  to  the  governor,  out  of  any  money  in  the  treasury,  appro- 
priated for  that  purpose,  sufficient  money  to  pay  the  damages 
assessed,  pursuant  to  the  foregoing  provisions  of  this  artidet 
and  the  costs  and  expenses  of  the  proceedings. 

M.,  8  78.  am'd;  1  B.  S.  170,  177,  8  1  (1  Edna.  170,  177) 

8  Slid.  Goiremor  to  pay  damaireM  Into  eonrt. 

Immediately  after  the  receipt  by  the  governor,  as  prescribed 
In  the  last  section,  of  sufficient  money  to  pay  the  damages,  he 
must  pay  It  Into  court:  and  thereupon  the  absolutr*  title  to  the 
real  property  sc  to  be  taken,  vesta  in  the  people  of  the  State, 

■^"••"^18  BBS 
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1  Slir*  [Am'd,  1896.]    Investment  of  jnoner  ao  V*i<l» 

If  an  application  for  the  money  paid  into  court  is  not  made^ 
as  prescribed  in  tlie  next  section,  within  sixty  days  after  the 
payment  into  court,  the  appellate  division  of  the  supreme  oonrt 
in  that  judicial  department,  may  provide,  by  order,  tor  the 
investment,  under  the  direction  of  the  court,  of  tlie  money,  and 
of  the  interest  to  arise  therefrom,  in  permanent  securities,  for 
the  benefit  of  the  owners. 

2  S.  S.  588,  9  74,  am'il;  L.  J886.  ch.  946. 

(  2118.  [Ant*d,  1805.]    How  obtained  by  elalmnnt. 

A  person  claiming  to  have  been  au  owner  of  or  interested  in, 
the  property,  when  it  was  so  taken,  may  present  to  the  appellate 
division  of  the  supreme  court,  at  a  term  thereof,  held  in  the  ju- 
dicial department  embracing  the  county,  wherein  the  property 
is  situated,  a  petition,  praying  for  the  payment  to  him  r»f  the 
whole  or  any  part  of  the  money  so  paid  into  court,  or  of  the 
income  remaining  uninvested,  or  both;  or  for  the  transfer  to 
him  of  the  whole  or  any  part  of  the  socurities,  in  which  it  has 
been  invested^  The  court  must  thereupon  take  such  measure^, 
as  it  deems  ippoper,  to  ascertain  the  rights  and  interests  of  the 
petitioner,  and  of  all  other  persons,  who  were  owners  of  or 
interested  in  the  property,  or  who  are  personal  representatiyes, 
or  heirs,  of  owners  or  persons  so  interested,  and  to  cause  notice 
of  the  application  to  be  given  to  those  persons;  and  it  must  cause 
the  money  to  be  paid,  or  the  securities  to  be  transferred,  to  the 
several  persons  entitled  thereto,  In  accordance  with  the  rights 
and  interests  thus  ascertained. 

Id.,  S  76  and  part  of  |  74,  am'a  ao4  c«p«oliaated:  U  1895.  0>.  940. 

8  2110.  Taktnir  lands  by  the  Vntt«A  States. 

When  the  legislature  of  the  State  consents  to  the  taking  of 
any  real  property  within  the  State,  for  the  use  of  the  people  of 
the  United  States,  a  writ  of  asaeaament  of  d^ma^es  mny  be 
issued;  and  the  proceedings  thereupon  must  be  in  accordance 
with  the  provisions  of  this  article;  except  that  the  appUci.tlQn 
for  the  writ  must  be  made,  and  the  subsequent  proceedings  mast 
be  «ondncted,  bf  the  attorney  of  the  United  States,  for  the 
district  embracing  the  county  wherein  the  rsal  property  is 
situated* 

Jd.,  S  76.  am*4i 
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ARTICLE  SBVENTH. 

The  writ  of  certiorari,  to  review  the  determination  of  an  inferior 

trUmnal. 

Bee.  9190.  Oa«eB  wher«  ynit  may  irane. 

Biei,  2128.  C«M«  whftK  It  oannot  lame. 

2123.  When  lasuod  from  supreme  court. 

2124.  When    from   another  court. 

2125.  Limitation  of  time  for  reTiew. 

2126.  Id.;  in  case  of  diaablUtT. 

2127.  Application  for  wHt;  where  and  how  made. 
812i.  When  aotlo*  noeeaaavr:  aervlce  thereof. 
219p.  To  yvhopk  writ  directed. 

2130.  ModL>  of  service. 

2t3t.  St«y  of  proceedings. 

2132.  When  and  where  writ  returnable. 

8183.  Subseqwant  proceedinffs  as  In  an  action. 

2134.  Retarq;  when  and  how  made. 

213{S.  Id.;  how  compelled:  foes  for  making. 

2136.  Id.;   after  term  of  office  expired. 

91  ST.  When  third  person  may  be  brought  In. 

21.'?8.  Hearing  upon  retnm. 

2139.  Id.;  upon  affldaylts, 

2140.  Qu'^fttiona   to   be   determined. 
*     2141.  Final  order  upon  tba  beariiig. 

2142.  Restitution  may   be   awarded, 

9143.  Coats. 

2144.  Itetry  And  «nroIiniiint  of  Unal  erder. 

2145.  Bffoct  thereof. 

2146.  "  Body  or  officer  "  ;   "  determination  "  ;  what  thaj  Inclada, 
9147.  Applfeatlon  of  this  article  to  certain  special  cases, 

2148.  Id.;  to  aivll  cases  only. 

12120.  Caneii  ivliere  irrft  may  lfi«ae. 

The  writ  of  certiorari  regulated  in  this  article,  except  the  writ 
«pe<ified  In  8e(rtion  2124  of  thig  act,  If  issued  to  review  the  detvr- 
mlpation  of  a  hody  or  oflHoer.  It  cap  be  issued  In  one  of  the  fol- 
lowintr  cases  only: 

1.  Where  the  rij?ht  to  the  writ  Is  cxpresijly  conferred,  or  the 
iS8ue  thereof  m  expressly  authorized,  by  a  statute. 

2.  Where  the  writ  may  be  issued  at  eommon  law,  by  a  court 
f>f  reneral  jurisdiction,  and  the  right  to  the  writ,  or  the  power  of 
the  court  to  issue  It,  is  not  expressly  taken  away  by  a  statute. 

$9lZl»  €:»••»  w]ittii«  H  fmnmnt  lipoe. 

A  writ  of  certiorari  cannot  be  issued,  to  review  a  determination, 
made,  after  thin  article  takes  effect,  in  a  civil  action  o?  special 
proceeding,  by  a  court  of  record,  or  a  judge  of  a  court  of  record. 
Sae  li  1260  and  }867,  ulao  |  9,  tote. 

I  2122*  Tl»«  iwiit^. 

Bxeept  98  otherwise  expressly  prescribed  by  a  statute,  a 
writ  of  certiorari  cannot  be  issned,  in  either  of  the  followlpg 
cases: 

1.  To  review  a  determinttion,  which  does  not  finallt  determine 
the  rights  Qf  the  parties,  with  respect  to  the  matter  to  be  reviewed. 

2.  Where  the  aeterminntlon  can  be  adequately  reviewed,  by  an 
appeal  to  a  court,  or  to  some  other  body  or  officer. 

i.  Where  the  body  or  offlcer,  making  the  determination,  Is 
evi»reBsl7  authorized,  by  ptatute,  to  rchepr  the  matter,  Mpon  the 
relator's   application;   unless   the   determination   to   be   reviewed 
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was  made  upon   a   rehearing,    or   the   time   within    which    Uie 
relator  can  procure  a  rehearing  has  elapsed. 

i  212a.  [Am'd,  1895.]    Mnien  Usaed  front  sapreme  eovrt. 

A  writ  of  certiorari  can  be  issued  only  out  of  the  aupreme 
court,  except  in  a  case  where  another  court  is  expressly  author- 
ized by  statute  to  issue  it. 

L.    1885.    ch.   940. 

S  2124.  .'Wlion  from  anotber  court. 

Any  court  of  record,  exercising  jurisdiction  of  an  appellate 
nature,  may  issue  a  writ  of  certiorari,  requiring  the  body  or 
officer  whose  proceedings  are  under  review,  to  malce  a  return 
to  the  court  issuing  the  writ,  at  a  time  and  place,  fixed  by  the 
court,  and  designated  in  the  writ,  for  the  purpose  of  supplying 
any  diminution,  Tsriance  or  other  defect,  in  the  record  or  other 
papers,  before  the  court  issuing  the  writ,  in  any  case  where 
justice  requires  that  the  defect  should  be  supplied,  and  adequate 
relief  cannot  be  obtained  by  means  of  an  order* 

2  B.  B.  699.  S  45  (2  Bdm.  621).    See  I  1215,  ante. 

I  2126.  Limitation  of  time  for  review. 

Subject  to  the  provisions  of  the  next  section,  a  writ  of  cer- 
tiorari to  review  a  determination  must  be  granted  and  served, 
within  four  calendar  months  after  the  determination  to  he 
reviewed  becomes  final  and  binding,  upon  the  relator,  or  the 
person  whom  he  represents,  either  in  law  or  in  fact. 

8  212e.  [Am*d,  1885.]    Id.|  In  crm  of  disabllltr. 

The  appellate  division  of  the  supreme  court  may  grant  the 
writ,  at  any  time  within  twenty  months  after  the  expiration  of 
the  time  limited  in  the  last  section,  where  the  relator,  or  the 
person  whom  he  represents,  was  at  the  time  when  the  determina- 
tion to  be  reviewed  became  final  and  binding  upon  him,  either 

1.  Within  the  age  of  twenty-one  years;  or 

2.  Insane;  or 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  apoi» 
conviction  of  a  criminal  offence,  for  a  term  less  than  for  life. 

L.  1806.  cb.  940.  See  S  2091.  ante. 

f  2127.  [Am'd,  1896.1  Appltentfon  for  writ)  where  nn« 
hovr  made. 

An  application  for  the  writ  must  b?  made  by,  or  in  behalf  of, 
a  person  aggrieved  by  the  determination  to  bo  reviewed;  must 
be  founded  upon  an  affidavit,  or  a  verified  petition,  which  may 
be  accompanied  by  other  written  proof;  and  must  show  a  proper 
case  for  the  issuing  of  the  writ.  It  can  be  granted  only  at  f^ 
term  of  the  appellate  division  of  the  supreine  court  or  at  special 
term;  and  the  granting  or  refusal  thereof  is  discretionary  with 
the  court. 

L.  1847.  cb.  280,  $  17  (4  Rdtn.  561);  L.  18IB.  eli.  946. 

I  2128.  When  notice  neceHnary;  service  thereof. 

Until  provision  is  made,  in  the  general  rules  of  practice,  for 
requiring,  or  dispensing  with  notice  of  the  application  fOr  the 
writ,  the  court  to  which  the  application  for  the  writ  ia  made^ 
may,  in  its  discretion,  reqnire  or  dispense  with  notice.  A 
notice,  when  it  is  necessary,  must  be  served,  with  copies  of  the 
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papers  apon  which  the  applicatian  is  to  be  made,  upon  the  body 
or  oddoer,  whose  determmatioD  is  to  be  reviewed,  or  upon  such 
other  person  as  the  court  directs,  as  prescribed  in  this  article 
for  the  service  ot  a  writ  of  certiorari.  The  service  must  bo 
made,  at  least  eight  days  before  the  application,  unless  the 
court,  by  an  order  to  show  cause,  prescribes  a  shorter  time. 
Where  notice  is  given,  the  person  served  may  produce  ailidavits 
or  other  written  proofs,  upon  the  merits,  iu  oppotiitiou  to  uue 
application. 

i  2128.  To  wliom  writ  directed. 

The  writ  must  be  directed  to  the  body  or  officer,  whose  deter- 
mination is  to  be  reviewed;  or  to  any  other  person  having  the 
custody  of  the  record  or  other  papers  to  be  certified;  or  to  both, 
if  necessary.  Where  it  is  brought  to  review,  the  determination 
of  a  board  or  body,  other  than  a  court,  if  an  action  would  lie 
against  the  board  or  body,  in  its  associate  or  official  name,  it 
must  be  directed  to  the  board  or  body,  by  that  name;  otherwise 
it  must  be  directed  to  the  members  thereof,  by  their  names. 

§  2130.  Mode  of  service. 

A  writ  of  certiorari  must  be  served  as  follows,  except  where 
different  directions,  respecting  the  mode  of  service  thereof,  are 
given  by  the  court  granting  it: 

1.  Where  it  is  directed  to  a  person  or  persons  by  name,  or 
by  his  or  their  official  title  or  titles,  or  to  a  municipal  corpora- 
tion, it  must  be  served,  upon  each  officer  or  other  person,  to 
whom  it  is  so  directed,  or  upon  the  corporation,  in  the  same 
manner  as  a  summons  in  an  action  brought  in  the  supreme 
court,  except  as  prescribed  in  the  next  two  subdivisions  of  this 
section. 

2.  Where  it  Is  directed  to  a  court,  or  to  the  judges  of  a 
court,  having  a  clerk  appointed  pursuant  to  law,  service  upon 
the  court,  or  the  judges  thereof,  may  be  made  by  filing  the 
writ  with  the  clerk. 

3.  Where  it  is  to  be  served  upon  any  other  board  or  body, 
or  upon  the  members  thereof,  it  may  be  served  as  prescribea 
in  section  2071  of  this  act,  for  senice,  upon  a  like  board  ov 
body,  of  an  alternative  writ  of  mandamus. 

See  S  2071.  ante;  2  B.  S.  602,  9  68  (2  Edm.  625),  and  2  R.  S.  699.  f  4S 
|2  Edm.  621). 
S  2181.   Stay   of  iiroeeedlnars. 

BiXeept  aa  prescribed  in  this  section,  a  writ  of  certiorari  does 
not  stay  the  execution  of  the  determination  to  be  reviewed,  or 
affect  the  power  of  the  body  or  officer,  to  which  or  to  whom  it 
is  addressed.  The  court,  which  grants  the  writ,  may  in  its  dis- 
cretion, and  upon  such  terms,  as  to  the  security  or  otherwise, 
as  justice  requires,  direct  by  a  clause  in  the  writ,  or  by  a 
separate  order,  that  the  execution  of  the  determination  be 
stayed,  pending  the  certiorari,  and  until  the  further  direction 
of  the  court.  A  bond,  undertaking,  or  other  security,  given  to 
procure  such  a  stay,  is  valid  and  effectual,  according  to  its  terms, 
in  favor  of  a  person  beneficially  interested  in  upholding  the  de- 
termf nation  to  be  reviewed,  who  is  admitted  ns  a  party  to  the 
special  proceeding,  as  prescribed  !n  section  2137  of  this  act.^ 

f  2132.  Wben  and  wliere  -writ  rctnrnalile. 

A  writ  of  certiorari  must  be  made  returnable,  within  twenty 
days  after  the  service  thereof,  at  the  office  of  the  clerk  of  the 
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coiitt  If  It  WAS  iMoed  from  the  Btipreme  court,  it  must  be  mado 
jretttrnable  at  the  olUce  of  the  clerk  of  the  county)  deaiffiuited 
therein,  wherein  the  deterxnlnation  to  bo  reriewed  was  made;  aad 
if  the  oouutyi  deiignated  in  the  writ,  is  not  the  proper  oottnty,  the 
court,  upon  motion,  may  amend  the  writ  acooi*diugiy.  Thereupoa 
ail  paperfl  on  file  must  be  tronaferred  to  the  clerk  of  the  cottntgr» 
where  the  writ  is  made  returnable  by  the  amendment. 
See  (  2198,   poM. 

f  2133.  Subseaneiftt  proceedinara  am  in  an  aetlon* 

After  a  writ  of  certiorari  lias  been  issued,  the  time  to  make  a 
return  thereto  may  be  enlarged,  or  any  other  ordet  may  be 
made,  or  procccdinfi:  taken,  in  the  cause,  in  relation  to  any  mat- 
ter not  provided  for  in  this  article,  as  a  similar  proceediiik  may 
be  taken  in  an  action,  brought  in  the  same  court,  and  triable  ia 
the  county  Where  the  writ  is  returnable. 

S  2134.  ttetttrn^  trlftcn  and  hotv  utaae.  ' 

The  clerk,  with  whom  a  writ  of  certiorari  b  filed,  and  eaoh 
person,  upon  whom  a  writ  of  certiorari  Is  served  as  prescribed 
in  flection  2180  of  this  act,  must  make  and  annex  to  the  writ,  or 
to  the  copy  thereof  served  upon  him,  a  feturu)  with  a  transcript 
annexed,  and  certified  by  him,  of  the  record  or  proceedingSi  and  a 
statement  of  the  other  matter,  fepecified  in  and  required  by  the 
writ  The  return  must  be  filed  In  the  office  where  the  writ  b 
returnable,  according  to  the  command  thereof. 

2  B.  S.  SOO,  (S  46  and  40  (2  Edm.  d2l). 

S  2135.  td.|  hovr  con&pelIed|  fees  for  makinir* 

If  a  return  is  defective,  the  court  may  direet  a  farther  returtu 
Ad  omission  to  make  a  return,  as  required  by  a  writ  of  cer» 
tiorari,  or  by  an  order  for  a  further  return*  may  be  punished,  MM 
a  contempt  of  the  court  But  a  judge  or  clerk  shall  not  be  thtts 
punishedi  an  less  the  relator,  before  the  time  when  the  return'  in 
reqnired,  pays  him,  for  his  return,  the  sum  of  two  dollars,  and,  in 
addition!  ten  cents  for  each  folio  of  the  copies  of  papers  r^aired 
to  be  returned. 
0OS  2  B.  S.  076.  I  83  (2  Edm.  090).  Anfl  I  9000.  salt. 

8  2130.  Id.)  after  term  of  ofli««  #spftfca« 

A  writ  ot  certiorari  may  be  issued  to,  and  a  feturtt  tn  a  writ  of 
certiorari  mny  be  made  by,  sn  officer,  whose  term  of  oraCe  bag  eie-> 
pired.  !>Kich  an  officer  may  be  punished  for  a  failure  to  make  a  re^ 
turn  to  the  writ,  as  required  thereby;  or  to  make  a  further  return^ 
as  required  by  an  order  for  that  purpose* 

9  21dr.   [AmM,  1896.]     W&ett  third  pemon  mar  be  b»oit«kt 

m. 

Upon  the  application  of  a  person,  specially  and  beneficially  in- 
teroRtod  in  upholdinie;  the  determination  to  be  reviewed,  the  court 
may,  in  its  discretion,  admit  him  as  a  party  defendant  in  th» 
special  proceed ines,  upon  such  terms  as  justice  requires.  And  a 
term  of  the  appellate  division  of  the  supreme  court,  at  which  the 
cause  is  noticed  for  hearinr,  nnd  is  placed  up!m  th#  calendar,  may. 
in  a  proper  caae,  direct  tliat  notice  of  the  pendency  of  the  special 
proceeding  be  kItch  to  any  person,  in  sucli  a  manner  as  it  thinka 
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proper;  and  may  suspend  the  heaifing  ttntll  notice  is  glt^n  at« 

li.    1886.    ch.   d46. 

S  aei38.   [Am'd,  1806.]    Hearlnar  upon  rct«rli* 

The  cause  mast  be  heard  at  a  term  of  the  appellate  dlTisloB  oC 
the  supreme  court,  held  within  the  judicial  department,  embracing 
the  county  where  the  writ  was  returnable.  Either  party  may  no- 
tice it  tor  hearlntf,  at  any  time  after  the  return  is  complete.  Ex- 
cept as  prescribed  in  the  next  section,  it  must  oe  heard  upon  the 
writ  and  return,  and  the  papers  upon  which  the  writ  was  granted. 

la.    1806.    ch.   946. 

S   2189.   Id.r  ti»ftii  itHHkavlU. 

If  the  otficer  or  other  person,  whose  duty  It  is  to  make  a  return, 
died,  alweonds,  removes  from  the  State,  or  becomes  insane,  after 
the  writ  is  issued,  and  before  making  a  return,  or  after  making  an 
insufficient  return;  and  It  appears  that  there  is  no  other  officer  or 
person,  from  Whom  a  sufficient  return  can  be  procured  by  means 
of  a  new  certiorari;  the  court  may,  in  its  discretion,  permit  affi- 
davits, or  other  written  proofs,  relating  to  the  matters  not  suffi- 
ciently returned,  to  be  produced,  and  may  hear  the  cause  accord- 
ingly. The  court  may  also,  in  Its  discretion,  permit  either  party 
to  produce  affidavits,  or  other  written  proofs,  relating  to  any  al- 
leged error  of  fact,  or  any  other  question  of  fnct.  whlcfl  is  essential 
to  the  jurisdiction  of  the  body  or  officer,  to  make  the  determina- 
tion to  be  reviewed,  where  the  facts,  in  relation  thereto,  are  not 
gnffioiently  stated  In  the  return,  and  the  court  is  satisfied  that 
they  cannot  be  made  to  appear,  by  means  of  an  order  for  a  fUr^ 
tber  return. 

»  ».  ft.  Sn,  I  lei  (2  IMm,  2S0);  Co.  PtM.,  S  M». 

I  2140.  (^vestlons  to  be  determined. 

The  questions,  involving  the  merits,  to  be  determined  by  the 
ooafft  ttp0l>  the  hearing*  are  the  fofTowing,  only: 

1.  Whether  the  body  or  officer  had  jurisdiction  of  the  sikbject- 
matter  of  the  determination  under  review. 

2.  whether  the  authority,  conferred  upon  the  body  or  officer, 
in  relation  to  that  subject-matter,  has  been  pursued  in  tne  mode 
required  by  law,  in  order  to  authorize  it  or  him  to  make  th« 
determination. 

3.  Whether,  in  making  the  determination,  any  rule  of  law, 
affecting  the  rights  of  the  parties  thereto,  has  been  violated^  to 
the  prejudice  of  the  relator, 

4k  Whether  there  was^  any  competent  proof  of  all  th«  facts, 
necessary  to  be  proved,  in  order  to  authorize  the  making  of  the 
determination. 

5.  If  there  waa  such  proof,  wht*ther  there  was,  upon  all  the 
evidence,  stich  a  preaondnrance  of  proof,  against  the  existence  of 
any  of  those  facts,  that  the  verdict  ot  a  jury,  affirming  the  eJtist- 
ence  thereof,  rendered  in  an  action  in  the  supretae  Court,  triable 
by  a  jury,  would  be  set  aside  by  the  court,  ad  against  the  wMght 
of  evidence. 

I  2141.  Final  order  upon  tbe  hearing* 

The  court,  upon  the  hearing,  may  make  a  final  order,  annulling 
or  confirming,  wholly  or  partly,  or  modifying,  the  determination  re« 
viewed,  as  to  any  or  all  of  tlie  parties. 

U  1868.  ch.  828,  S  6.  ...^ 
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8  :il42.  Reatitvtlon  mar  be  Awarded. 

Where  the  determination  reviewed  is  annulled  or  modified^  the 
court  may  order  and  enforce  restitution,  in  like  manner,  with 
like  effect  and  subject  to  the  same  conditions,  as  where  a  judg- 
ment  is  reversed  upon  appeal. 

See  f   1292.  ante. 

I    2143.   Costs. 

Costs,  not  exceeding  fifty  dollars  and  disbursements,  may  be 
awarded  by  the  final  order,  in  favor  of  or  against  either  party, 
in  the  discretion  of  the  court, 

See  S9  2086  and  2100.  ante;  also,  fi  2007,  ante. 

I  2144.  Bntry  and  enrollment  of  llnal  order. 

The  final  order  of  the  court  upon  the  certiorari  must  be  entered 
in  the  office  of  the  clerk  where  the  writ  was  returnable.  But 
before  it  can  be  enforced,  an  enrollment  thereof  must  be  filed. 
For  that  purpose,  the  clerk  must  attach  together,  and  file  in  his 
ofiice,  the  papers  upon  which  the  cause  was  heard;  a  certified 
copy  of  the  final  oraer;  and  a  certified  copy  of  each  order,  which 
in  any  way  involves  the  merits,  or  necessarily  affects  the  final 
order. 

See  §9  1287,  1846,  and  1364,  ante. 

%  214S.  effect  tbereof. 

The  filing  of  the  enrollment  in  the  ofllce  of  the  clerk  where 
the  final  order  is  entered,  as  prescribed  in  the  last  section,  is  a 
sufficient  authority  for  any  proceeding,  by  or  before  the  body 
which,  or  the  officer  who,  made  the  determination  reviewed,  which 
the  final  order  of  the  court  directs  or  permits.  But  where  the 
execution  of  the  final  order  is  stayed  by  an  appeal  to  the  court  of 
appeals,  the  proceedings  below  are  stayed  in  like  manner. 

See  {  1346,  ante. 

8  2146.  '*  Body  or  o  Acer  *'  i  «  determination  ^  $  what  iMmr 
Inelnde. 

The  expression,  "  body  or  officer ",  as  used  in  this  article,  in- 
cludes every  court,  tribunal,  board,  corporation,  or  other  person, 
or  aggregation  of  persons,  whose  determination  may  be  reviewed 
by  a  writ  of  certiorari;  and  the  word,  "determination",  as  used 
in  this  article,  includes  every  judgment,  order,  decision,  adjudica- 
tion, or  other  act  of  such  a  body  or  officer,  which  is  subject  to  be 
so  reviewed. 

f  2147.  Application    of    tbia    article    to  certala    speeial 

oases. 

Where  the  right  to  a  writ  of  certiorari  is  expressly  conferred, 
or  the  issuing  thereof  is  expressly  authorized,  by  a  statute,  paased 
before,  and  remaining  in  force  after,  this  article  takes  effect,  this 
article  does  not  vary,  or  affect  in  any  manner,  any  provision  of 
the  former  statute,  which  expressly  prescribes  a  different  regula- 
tion, with  respect  to  any  of  the  proceedings  upon  the  certiorari 
to  be  issued  thereunder. 

I  2148,  Id.;   to  cItII  cases   only. 

This  article  is  not  applicable  to  a  writ  of  certiorari,  brought  to 
review  a  determination  made  in  any  criminal  matter,  except  a 
criminal  contempt  of  court. 
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CHAPTER   XVII. 
Certain  Special  Proceedings  Instituted  Without  Writ 

nnJB       I.— ProcMdUgs  R«UUBr  to  lBMlT6Bt  Debton  umA  to  PriraB«n. 

TmB      n.— SiMmary  ProcMdlBffto  B«cOT«r  the  PosmmIob  of  Real  Property. 

TITLB  III.— Proroedlaffo  to  PoBlih  s  GoBtempt  of  Covrt,  other  thsB  % 
€rlalBftl  CoBtompt. 

TRLB     IT.—  ProeeodlBfi  to  Collect  *  FIbo. 

TITLE      T.—  ProceedlBff  to  DlicOTer  the  Death  of  %  TesBBt  fbr  Life. 

TITLI  TL—  ProceedtBirfl  for  the  IppolBtaieBt  of  %  CoMailttee  of  the  PenoB 
BBd  of  the  Property  of  a  LvBttle,  Idiot,  or  «  Mabltvtl  BniBfc- 
ard  $  GoBenl  Powers  mad  Dattei  of  the  Gommittoe. 


TITLB  TIL—  ProcoodlBffi  fbr  the  Dlipoeltlea  of  the  Beal  Property  of  as 
iBflMt,  LvBatle,  Idiot,  or  Uabttaai  Draakard. 

TITLB  Till.—  IrbltratiOBi. 

TITLB    IX.—  Proooedlayfl  to  Foreeloie  a  Mortfrag e  by  AdTertlieMeat. 

TITLB      X.— ProcoedlBffl  to  Chaage  the  Haaie  of  aa  ladlTldaal. 

TITLB    XL—  ProooedlBga  for  the  Tolamtory  Dlnolatloa  of  a  Corporatloa. 

TITLB  Xn.— ProcoedlagiSappleaeatary  toaa  Bzeeatloa  Agalait  Property. 

TITLE  I. 

Proceedings  relating  to  ineolvent  debtors  and  to  prisoners. 

\ 

Artido  1.  I>lsdiarge  of  en  InsolTent  from  bis  debts. 

2.  BzempUoD    from   arrest,    or   discharge    from    imprisonment,    of   an 

ineolTeiit  debtor. 
8.  Discharge  of  an   Imprisoned  Judgment   debtor  from   Imprisonment. 
4.  Care  of  the  property  of  a  person  confined  for  crime. 

ARTICLE    FIRST. 

Discharge  of  an  insolvent  from  his  debts. 

See.  2149.  Who  may  be  discharged. 

2150.  To  what  court  application  to  be  made. 

2161.  Oontenta  of  •petition. 

2162.  CJoneent  of  creditors  to  be   annexed. 

2168.  Gonsent  of  executor,  administrator,   receiver,   etc. 
2164.  Id.;  of  corporation,  etc. 

2166.  Id.;  of  partnership. 

2160.  Effect  of   consent    where   petitioner   is  a   joint   debtor. 

2167.  Oonsent  of  purchaser  of  debt.  etc. 

2168.  Oonsentlng  creditor  must  relinquish  security. 
2168.  Penalty  if  creditor  swears  falsely. 

2160.  Affldarlt  of  consenting  creditor. 

2161.  Wben  non-resident  creditor  to  annex  account,  etc. 
2102.  Petitioner's  schedule. 

2108.  His  affldarlt. 

2104.  Order  to  Bbow  cause. 

5106.  How  order  published  and  serred. 
2108.  Hearing. 

5107.  Putting  cause  on  calendar. 

2108.  Oppoolng  creditor  to  file  apeciflcatlons,  and  may  demand  Jury  trlaL 
»4^ 
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Sec.  2169.  Id.;  to  file  proofs.  If  not  nftmed  in  achednle. 

2170.  Proceedings  if  Jurors  do  not  a^ee. 

2171.  When  Insolvent  reqolxed  to  prodiu:*  )ilf  non-resident  wife. 

2172.  Examination  of  A&  insolT^ot 

2173.  Wben  insolvent  cannot  be  discharged 

2174.  When    ftsslgument   to    he   directed. 

070.  AtBlSD«ont;  coottnts,  rp<1  to  w^om  n»4e. 

2176.  Id.;  trustees,  bow  designated. 

2177.  Kffect  of  assignment. 

%^  Wlfton  dtocbtrse  to  be  fM»t<kA. 

2179,  2180.  Proceedings  where  trustee  refuses  to  give  certificate,  etc. 

21.81.  I>ife|i«r89,  •te..  to  be  veoorded. 

2182.  Effect   of   discbarge. 

2188.  Id.;  osoeiitloB  u  to  foreign  ooatncto  or  eredltoi*. 

2184.  Id.;  as  to  debts,  etc..  to  the  Uniked  Btatos  And  the  SUte. 

2186.  Insolvent  to  be  released   from  Imptisonment. 

2186.  Discbarge;   when  void. 

2187.  Invalidity  may  be  proved  on  motion  to  vacate  order  of  arrest,  etc 
f 

%%  2140-3187.    lUouealcU  by  I.,  IIKH),  ch.  17.    See  ComjoUa»ted 
Law*,  Ut.  Debtor  ani  Crt'ditor  Law,  {§  uO-4i8,l 
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ARTICIiB   SBOOND. 

Exemption  from  arrest^  or  discharge  from  imprisoament^  of  cm 
imolvenf  imtor. 

Sec.  2188.  Wbo  may  be  exempted,  «ii4  \>F  what  OQort. 
2188.  CoDtents  of  petition. 

2190.  Petitioner's    schedule. 

2191.  His    affidavit. 

2192.  Order  to  show  cause. 

2193.  Hearing,    etc. 

2194.  Order    directing    assignment;    assignment    pursuant    t^ereto^ 

2195.  When    discharge    to    be    gri^n|ed;    effect    thereof. 

2196.  Discharge   to   be   recorded,    etc. 

2197.  Petitioner  to   be  released  from   imprlaonment. 
2196.  Debts  not   affected,   etc. 

2199.  OUiehaiit.  wl»eq  v^ld. 

U  2188-2199     [Repealed  by  h.  1900,  oh.  17.    See  ConaolHated 
Laws,  tit.  Debtor  and  Creditor  Law,  §1  lUO-llLJ 
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ARTICLES  THIRD. 

DMiarge  of  an  impriaoned  judgment  debtor  from  imprisonment. 

Sm.  2200.  Who  may  be  dlBcbarged. 

2201.  To  what  court  application  to  be  made. 

2202.  When   petition   may   be   presented. 

2203.  Contents  of  petition;   achedale. 

2204.  AffldaTit   of   petitioner. 
2206.  NoUce  to  creditors. 

2206.  Id.;   when  aeryice  cannot  be  made. 

2207.  Id.;  when  State  a  creditor. 

2208.  Proceedings  on    presentation   of   petition. 

2209.  Adjournment. 

2210.  Proceedings  on   adjourned  day. 

2211.  Assignment;    effect    thereof. 

2212.  Discharge;   when  to  be  granted. 

2213.  Petitioner's    property    still    liable. 

2214.  When  creditor  may  issue  new  execution  against  panon. 
£216.  Powers  and  duties  of  trustees. 

8216.  Creditor  may  notify  debtor  to  apply  for  diachax|«. 

2217.  Effect  of  failure  so  to  apply. 

2218.  Debtor  to  United  BUtes.  etc..  not  to  be 


§§  2200-2218.    [Repealed  by  L.  1909.  ch.  17.    See  Consolidated 
Laws,  tit.  Debtor  and  Creditor  Law,  §§  120-138.] 
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ARTICLES  FOURTH. 

Core  of  the  property  of  a  pergan  confined  for  crime. 

Sec.  2210.  Wbeo  and  to  what  court  application  to  be  made 

2220.  Who   may    apply. 

2221.  Creditor  must   relinquish  sccnrity. 

2222.  Contents    of    petition. 

2223.  Copy  of   sentence  and  affidavit  to  be  presented. 

2224.  Proceedings   upon   presentation    of    the    papers. 

2225.  Id.;    on   return   of   order    to   show   cause. 
2228.  Effect    of    order    appointius    trustee. 

2227.  Removal    of    trustee;    appointment    of    new    trustee. 

2228.  Prisoner's   property;   how   applied. 

2229.  Id.;   to  be  delivered  to  him  on  his  dlschartre. 

2230.  Application  of  this  article  to  persons  heretofore  senteneed. 

§§  2;ii»-22:{o.    [Repealed  by  L.  1909,  ch.  47.    See  Conwotidav*.^ 
Laws,  tit.  Prison  L.a\v,  §§  390-401. J 
:24  54f^ 
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TITLE  II. 

B\uamary   proceedings   to   recover   the    poaeeeaion  of  real 
property. 

^c.  2231.  When    tenant    may    be  •  removed. 

2232.  Peraoa   nolUluff  oyer   land   sold.  etc..   mny  bo  rcmovciL 

2233.  J<1-:   In  eaao  iil  forcible  entry  or  detainer. 
aiu4.  Application;   to  whom  made. 

2230.  Petition   by   perauo  entitled  to  possession. 
2230.  Notice    to   be    given    lu    certain    cases. 

2237.  Petition    by    neighbor    of    bawdy -house,    etc. 

2238.  Precept. 

2239.  Id.:   In  New- York  city. 

2240.  Id.;  how  served. 

2241.  Duty  of  ponton   to  whom  copy  of   precept  Is  delivered. 
&i2.  When  precept  to  be  served  on  Undlord  of  bawdy -house,  etc. 
^43.  Proof  of  sertice  of  precept. 

2244.  Answer. 

224B.  Issues  upon  forcible  entry  or  detainer. 

JK24d.  In  N.  Y.  district  court  causo  xn«7  bo  transferred  to  another  oourt 
for  trial. 

2247.  TriaL 

2248.  Adjournment. 

2249.  Final    order    upon    trial. 

2260.  Amount   of   costs;    how    collected. 

2261.  Warrant  to  dispossess  defendant. 

2262.  Execution  of  warrant. 

2283.  When   warrant  cancels  lease;   exceptloa 
2264.  Warrant;  when  and  how  stayed.    . 
2256.  Undertaking;    how    disposed   of. 

2256.  Redemption    by    lessee. 

2257.  Id.;  by  creditor  of  lessee. 

2258.  The    last    two    sections    qualified. 

2259.  Order  to  be  made  thereupon;   liability  of  person  redeemias^ 

2260.  Appeal. 

2261.  Effect  of   apneal   limited   In   certain   cases. 
2202.  Warrants;   how  stayed  on  appeal. 

22(t3.  Appellate  court  may  award  restitution;   action  for  damaget. 
2204.  Application   of   this   title;    effect   of   final   order. 
2266.  How   proceeaings   under  this  title   to  be  stayed* 

S  2231.  When  tenant  may  lie  removed. 

In  either  of  the  following  cases,  a  tenant  or  lesRee  at  wfll, 
or  at  sufferance,  or  for  part  of  a  year,  or  for  one  or  more  >ears, 
of  real  property,  including;  a  specific  or  undivided  portion  of  a 
house,  or  other  dwelling,  nnd  his  assigns,  undertenants,  or  lei?al 
representatives,  may  be  removed  therefrom,  as  prescribed  in  this 
title: 

1.  [Ani»d,  1894.]  Where  he  holds  over  and  contlnnes  In 
possession  of  the  demised  premises,  or  any  portion  thereof,  after 
the  expiration  of  his  term,  without  the  permission  of  the  land- 
lord; includinf;.  elsewhere  than  in  the  city  of  New  York  and 
Brooklyn,  a  case  where  the  person  to  be  removed  became  the 
occupant  of  the  premises  as  a  servant  or  employee  and  the 
relation  of  master  and  servant  or  employer  and  employee  baa 
been  lawfully  terminated  or  the  time  fixed  for  such  occupancy 
by  the  agreement  between  the  parties,  has  expired;  but  if  by 
such  agreement  the  servant  was  to  be  permitted  to  occupy  such 
premises  for  a  period  bovond  the  term  of  employment  sach 
removal  shall  not  be  had  under  this  Rubdivtsion  nnless  such 
period  so  permitted  for  orrupancy  has  expired,  or  the  relation 
of  master  and  servant  or  employer  and  employee  was  lawfully 
terminated  before  the  expiration  of  such  term  of  employment; 
but  nothing  in  this  subdivision  contained  shall  be  conatmed  wm 
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-veTentlng  the  removal  af  emch  occupant  in  any  other  lawfiti 
manner. 

U  18M,  cb.  833. 

2.  Where  he  holds  oyer,  without  the  lilce  permission,  after  a 
default  in  the  payment  of  rent,  punuaot  to  the  agreement 
nnder  which  the  demised  premises  are  held,  and  a  demand  of 
the  rent  has  been  made,  or  at  least  three  days'  notice  in  writincr, 
requiring,  in  the  alternatiye.  the  payment  of  the  rent,  or  the 
possession  of  the  premises,  nas  been  served,  in  behalf  of  titt» 
person  entitled  to  the  rent,  upon  the  person  owing  it,  as  pre- 
scribed in  this  title  for  the  service  of  a  precept. 

3.  Where  in  any  city  in  this  State  he  holds  over  and  continuet^ 
in  possession  of  the  demised  premises,  or  any  portion  thereof, 
after  default  in  the  payment,  for  sixty  days  after  the  same 
shall  be  payable,  of  any  tuxes  or  assessments  levied  on  such 
demised  premises  which  he  has  agreed  in  writing  to  pay  pur- 
suant to  the  agreement  under  which  the  demised  premises  are 
held>  and  a  demand  for  the  payment  of  such  taxes  or  assessments 
has  been  made,  or  at  least  three  days'  notice  in  writing,  requiring, 
in  the  alternative,  the  payment  thereof  and  of  any  interest  and 
penalty  thereon,  or  the  possession  of  the  premises,  has  been 
served,  in  behalf  of  the  landlord,  upon  the  lessee,  as  prescribed 
In  this  title  for  the  service  of  a  precept.  An  acceptance  of  any 
rent  by  the  lessor  or  his  legal  representatives  shall  not  be 
construed  as  a  waiver  of  the  agreement  of  the  lessee  to  pay 
taxes  or  assessments,  so  as  to  preclude  the  lessor  from  the 
benefits  of  this  chapter. 

4.  Where  he,  being  in  possession  under  a  lease  for  a  term  of 
three  years  or  less,  has,  during  the  term,  taken  the  benefit  of 
an  insolvent  act,  or  has  been  adjudicated  a  bankrupt,  under  a 
bankrupt  law  of  the  United  States. 

5.  Wnere  the  demised  premises,  or  any  pnrt  thereof,  are  used 
or  occupied  as  a  '>awdy-hou8e  or  hou^e  of  assignation  for  lewd 
persons,  or  for  any  illegal  trade  or  manufacture,  or  other  illegal 
business. 

2  B.  S.  612.  S  28  (2  Edm.  R29).  am'd;  L.  1840,  rh.  103;  rIro.  S  65.  ^^^^ 
li.  1868.  ch.  764.  9  1  (7  Edm.  835),  and  I^  1873.  ch.  &S3,  I  1  (9  Bdm. 
,  consolidated  and  am'd.  • 


^' 


I  S9S8.  Person  koldlns  o>'er  la»d  sold,  ete.«  SB&y  lie  re- 
aa«rred. 

In  either  of  the  following  cases,  n  person,  who  holds  over  and 
continues  in  possession  of  real  prox>erty,  after  notice  to  quit  the 
EMime  has  been  given,  as  prescribed  In  section  2236  of  this  act, 
and  his  assigns,  tenants,  or  legal  represontatives,  may  be  re- 
moved therefrom,  as  prescribed  in  this  title: 

1.  Where  the  property  has  boon  sold  by  virtue  of  an  execution 
sffninst  him,  or  a  person  under  whom  he  claims,  and  a  title 
under  the  salo^  has  boon  perfcctod. 

2.  Where  the  property  has  boon  duly  sold,  upon  the  foreclosure, 
by  proceedings  taken  as  prescribed  In  title  ninth  of  this  chapter, 
•f  a  mortgage,  executed  by  him,  or  a  person  under  whom  he 
elaims.  and  the  title  under  the  foreclosure  has  been  duly 
perfected. 

3^  Where  he  oecni^es  or  holds  the  property,  under  an  agreement 
wi^  the  owner  to  occupy  and  cultivate  it  upon  shares,  or 
for  a  abare  of  the  erops,  and  the  time,  fixed  in  the  agreemept 
ior  Idii  oeoipaiiQr,  has  expired. 
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4,  [Am'd,  18»4.]  Where  he,  or  the  person  to  whom  he  has 
succeeded,  has  intruded  into,  or  squatted  upon,  any  real  property, 
without  the  permission  of  the  person  entitled  to  the  possession 
thereof,  and  the  occupancy,  thus  commenced,  has  continued  with 
out  permissiou  from  the  latter;  or,  after  a  permission  given  b\ 
him  has  been  revoked,  and  notice  of  the  revocation  given  tu 
the  person  or  persons  to  be  removed. 

Snixi.  4  of  §  28,  R.  S..  am'd;  L.  1874,  ch.  208,  aod  i  31.  R.  S.;  U,  2804. 
<:n.   232. 

S  2233.  I<1.$  in  eane  ot  forcible  entry  or  detainer. 

An  entry  shall  not  be  made  into  real  property,  but  in  a  case 
where  entry  is  given  by  law;  and,  in  such  a  case,  only  in  a 
peaceable  manner,  not  with  strong  hand,  nor  with  multitude  of 
people.  A  person  who  makes  a  forcible  entry  forbidden  by  this 
section,  or  who,  having  peaceably  entered  upon  real  property, 
holds  the  possession  thereof  by  force,  and  his  assigns,  under- 
tenants, and  legal  representatives,  may  be  removed  therefrom, 
as  prescribed  in  this  title. 

2  R.  S.  507.  Sf  1  aud  2  (2  Edm.  523). 

S  2234.   [Am'd,  1R95.]    Application;  to  Trbom   made. 

Application  for  removal  of  a  person  from  real  property,  as 
prescribed  in  this  title,  may  l>e  mnde  to  the  county  judge  or 
special  county  judge  of  the  county  or  a  justice  of  the  peace  of 
the  city  or  town  or  the  mayor  or  recorder  of  the  city  wherein 
the  real  property,  or  a  portion  thereof,  is  situated.  Application 
may  also  be  made,  if  the  property,  or  a  portion  thereof,  be 
situated  in  the  city  of  New  York  to  a  judge  of  the  -city  court  of 
the  city  of  New  York  or  the  district  court  of  the  district  within 
which  the  property,  or  a  portion  thereof,  is  situated,  or  if  the 
judge  of  such  court  be  for  any  reason  disqualified,  to  the  district 
court  of  an  adjoining  district;  if  in  the  city  of  Brooklyn,  to  a 
police  justice  of  tliat  city;  if  in  the  city  of  Albany,  or  in  the  city 
of  Troy,  to  a  justice  of  the  justices'  court  of  that  city;  if  in  the  city 
of  Tonkera,  to  the  city  judge  of  that  city;  if  in  the  cities  of 
Syracuse,  Rochester  or  RulTalo,  to  a  judge  of  the  municipal 
court  of  said  cities.  Where  the  property  is  situated  in  an  incor- 
porates! village,  the  Iwundaries  of  which  embrace  iK)rtion8  of 
two  or  more  towns,  application  may  be  madi^  to  n  iustioe  of  the 
peace  of  cither  town,  who  kin^ps  an  oflice  in  the  village. 

Rootion  28.  R.  S..  amM.  Ij.  IftlO.  cb.  103  (2  Kdm.  52f>):  <'onst.,  art.  e,  |  15; 
Const.  lS4fl.  art.  «.  §  15;  U  1S49.  rli.  30(>:  L.  iJ^r.l.  cli.  lOS;  CouFt.  lftt!9. 
nrt.  «.  5  1«;  L.  isrvo.  oh.  205.  8  3:  L.  1S75.  ch.  250.  S  1  M^.  IS'2.  rh.  324.  9  1; 
L.  1857,  Ch.  :«4.  9  77.  fhImI.  2;  I..  IWW.  rh.  IW)  (0  Eclm.  86):  Oo.  Pro<?., 
«  fiO,  nm'd;  Jj.  1870.  fh.  741.  {|  4  (7  Kdm.  774>:  U  J<^77,  oh.  1ST:  L.  1870, 
ch.  iWC;  h.  1821,  ch.  47.  {J  1;  I..  1S.U.  ch.  271.  ^  1  nnd  10;  L.  1872,  ch.  886. 
8  1:  li.  1S73.  ch.  61.  S  2:  L.  1«<78.  ch.  18C.  5  7;  L.  1^70.  ch.  100,  M  5  and  16; 
Ti.  1840.  ch.  125.  5  2fl;  L.  1^70,  ch.  470,  |  13;  L.  18r.4,  ch.  96,  S  25;  L.  IWT. 
ch.  3G1,  ff  6;  li,   1895.  ch.  04«. 

S  :fi23S.  Potltlon  by  porson  entltletl  to  poniieiiMlon* 

The  application  may  be  made  by  the  In nd lord  or  lessor  of  the 
demised  premises:  the  purchafier,  upon  the  execution  or  fore- 
closure sale;  the  person  forcibly  put  out  or  kept  out:  the  person 
with  whom,  as  owner,  the  acreement  was  made,  or  the  owner 
of  the  property  oecupled  under  an  apre<^ment.  to  cultivate  the 
property  upon  shares,  or  for  n  share  of  the  crops:  or  the  person 
lawfully  entitled  to  the  posse^^sion  of  the  property  tntradcic  i&to 
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or  squatted  upon,  as  the  case  requires;  or  by  the  legal  repre- 
sentative, agent,  or  assignee  of  the  landlord,  purchaser,  or  other 
person,  so  entitled  to  apply.  The  applicant  must  present  to  the 
judge  or  justice,  a  written  petition,  verified  in  like  manner  as 
a  verified  complaint  in  an  action  brought  in  the  supreme  court; 
describing  the  premises  of  which  the  i)ossession  is  claimed,  and 
the  Interest  therein  of  the  petitioner,  or  the  person  whom  he 
represents;  stating  the  facts,  which,  according  to  the  provisions 
of  this  title,  authorize  the  application  by  the  i)etitionor,  and  the 
removal  of  the  person  in  i)osses8ion;  naming,  or  otherwise  in- 
telligibly  designating  the  iwrson  or  persons  against  whom  the 
special  proceeding  is  instituted,  and,  if  there  are  two  or  mure 
such  persons,  and  some  are  undertenants  or  assigns,  specifying 
who  are  principals  or  tenants,  and  who  are  undertenants  or 
assigns;  and  praying  for  a  final  order  to  remove  him  or  them 
accordingly. 
BectiODB  2,   8,  end  29.  R.  S.,  om*d  and  consolidated.    See  1  T.  &  C.   583. 

%  223C.  Notice   to  be   stven   In   certain   casev. 

Where  the  person  to  be  remove<i  is  a  tenant  at  will,  or  at 
sufiterance,  the  i>etition  must  state  the  facts,  showing  that 
th^  tenancy  has  been  terminated,  by  giving  notice,  as  required 
by  law.  Where  the  "application  is  mado  in  a  case  specified  in 
section  2232  of  this  act,  the  petition  must  state  that  a  notice,  In 
behalf  of  the  applicant,  requiring  all  pei'sons  occupying  the 
property  to  quit  the  same,  by  a  day  specified,  has  been  either 
served  personally  upon  the  person  or  persons  to  be  removed,  or 
affixed  conspicuously  upon  the  property,  at  least  ten  days  before 
the  day  specified  therein. 

Section  81.  R.  S..  and  li.  1857,  cb.  396,  g§  2  and  3  (4  Bdm.  G17). 

S  2287.  Petition  by  nelfirbbor  of  baiivdy-honse,  etc. 

An  owner  or  tenant  of  re.'il  property,  in  the  immediate  neigh- 
borhood of  other  demised  real  property,  which  is  used  or  occupied 
as  a  bawdy-house,  or  house  of  assignation  for  lewd  persons,  may 
serve  personally  upon  the  owner  or  landlord  of  the  premises,  so 
used  or  occupied,  or  upon  his  agent,  a  written  notice,  requiring 
the  owner  or  landlord  to  make  an  application  for  the  removal 
of  the  person  so  using  or  occupying  the  snme.  If  the  owner  or 
landlord,  or  his  agent,  does  not  make  such  an  application,  within 
five  days  thereafter;  or  having  made  it,  does  not  in  ;?ood  faith 
diligently  prosecute  it;  the  person  giving  the  notice  may  m«jke 
such  an  application,  stating  in  his  petition,  the  fact  so  entitling 
him  to  make  it.  Such  an  application  has  the  same  effect,  except 
as  otherwise  expressly  prescribed  in  this  title,  as  if  the  applicant 
was  the  landlord  or  lessor  of  the  premises. 

Sections  06  and  Ql,  B.  S.;  L.  1868,  ch.  764  (7  Edm.  335). 

$  2238.  Precept. 

The  judge  or  justice,  to  whom  a  petition  is  presented,  ss 
prescribed  in  either  of  the  foregoing  sections  of  this  title,  must 
thereupon  issue  a  precept,  directed  to  the  person  or  persons 
designated  in  the  petition,  as  being  In  possession  of  the  property, 
and  requirine  him  or  them  forthwith  to  remove  from  the  prop- 
erty, describing  it,  or  to  show  cause,  before  him.  at  a  time  and 
place  specified   in  the  precept,   why  possession   of  the   property 

649 


§§  2881M0  SUMMARY  PROC.  FOR  LAND.  a  17,  t.  2 

shoald  not  be  deliyered  to  the  petitioner,  or,  in  the  cose  spe^fied 
in  the  last  n'^tion,  to  the  owner  or  landlord.  The  precept  must 
be  returnabk.  '^ot  less  than  three  nor  more  than  five  days  after 
it  18  iaaued;  except  that,  where  the  proceeding  is  taken,  upon  the 
ground  that  a  tenant  continues  iu  posaession  of  demised  premises 
after  the  expiration  of  his  term,  without  the  permission  of  his 
landlord,  and  the  application  is  made  on  the  day  of  the  expiration 
of  the  lease,  or  on  the  next  day  thereafter,  the  precept  may,  in 
the  discretion  of  fhe  judi^c  or  justice,  be  made  returnable  on  the 
day  on  which  it  is  Issued,  iit  any  time  aftor  twelye  o'clock,  noon, 
and  before  six  o'clock  in  the  afternoon. 

Section  30.  R.  8..  Ain'd;  L.  18C1,  ch.  4C0;  l*.  1868,  cb.  828,  «  1  (T  Bdnu  366). 

§  223&.  Id. I  In  New- York  olty. 

In  the  city  of  New-York,  whore  the  application  is  made  to  a 
district  court,  the  petition  must  !«  filed  with,  and  the  precept 
must  be  Issued  by,  the  clerk  of  the  court:  and  the  precept  must 
bo  made  returnable  before  the  court,  at  the  place  designated, 
pursuant  to  law,  for  holding  the  court;  and  nil  subsequent  pro- 
ceedings in  the  cause  must  bo  had  at  that  place,  except  as  other- 
wise prescribed  in  section  2240  of  this  act.  If,  upon  tue  return 
of  the  precept,  or  upon  an  adjourned  day,  the  justice  is  nnable, 
by  reason  of  absence  from  the  court  room  or  sickness,  to  hear 
the  cause,  or  it  is  shown  by  ntlidavit  that  he  is  for  any  reason 
disqualified  to  sit  in  the  cause,  or  is  a  necessary  and  material 
'Witness  for  oither  party,  a  justice  of  any  other  district  court  of 
the  city  may  act  in  his  place  at  the  same  court  room.      * 

L.  1«03,  ch.  189.  («  Edm.  80);  Co.  Proc,  S  6C;  L.  18T6.  ch.  SSO,  fi  1; 
L.  1877.  ch.   187.  8  1.    See  8  3208,   iiost. 

I  2240.  Id.;  ho'fr  served. 

The  precept  must  be  Fcrved  as  follows: 

1.  By  delivering,  to  the  person  to  whom  It  is  directed,  or.  If 
it  is  directed  to  a  corporation,  to  an  officer  of  the  corporation, 
upon  whom  a  summons,  issued  out  of  the  supreme  court,  In  an 
action  against  the  corporation,  might  be  served,  a  copy  of  the 
precont,  and  at  the  same  time  showing  him  the  original. 

2.  If  the  person,  to  whom  the  precept  is  directed,  resides  in  th« 
city  or  town  in  which  the  property  is  situated,  but  is  absent  from 
his  dwelling-house,  service  may  be  made  by  delivering  a  copy- 
thereof  at  his  dwelling-house,  to  a  person  of  suitable  age  and 
discretion,  who  resides  there;  or,  if  no  such  person  can,  with 
reasonable  diligence,  be  found  there,  upon  whom  to  make  ser- 
vice, then  by  delivering  a  copy  of  the  precept,  at  the  property 
sought  to  be  recovered,  either  to  some  person  of  suitable  age  and 
discretion  residing  there,  or  if  no  suolv person  can  be  found  there, 
to  any  person  of  suitable  age  and  discretion  employed  tiiere. 

3.  Where  sopvioo  cannot,  with  rensonable  diligence,  be  made, 
as  prescribed  in  either  of  the  foregoing  subdivisions  of  this  sec^ 
tion,  by  affixing  a  copy  of  the  precept  upon  a  conspicuous  part 
of  the  property. 

If  the  precept  is  returnable  on  the  day  on  which  It  is  Issued, 
it  must  be  served  at  least  two  hours  before  the  hour  at  which 
it  is  returnable;  in  every  other  oas^  it  must  be  served  at  least- 
two  days  before  the  day  on  which  it  is  returnable. 

flection  32.  B.  S.:  L.  1867,  ch.  084.  ftod  L..  1808.  cb.  828  (7  Edm.  356). 
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i  2I241.*  Dntr  of  person  to  irlKom  copT  of  precept  ia  de- 
livered. 

A  person,  to  whom  a  copy  of  a  precept,  directed  to  another,  is 
deliTered.  as  prescribed  in  this  title,  must,  without  any  aroidable 
delay,  deliver  it  to  the  person  to  whom  it  is  directed,  if  he  can  be 
found  within  the  same  town  or  city;  or,  if  he  cannot  be  so  found, 
to  bis  agent  therein;  and  if  neither  can  be  so  found,  after  the 
exercise  of  reasonable  diligence,  before  the  time  when  the  prec€»t 
is  returnable,  to  the  judge  or  justice  who  issued  the  same,  at  the 
time  of  the  return  thereof,  with  a  written  statement  indorsed 
thereupon,  that  he  has  been  unable,  after  the  exercise  of  reason- 
able diligence,  to  find  the  person  to  whom  the  precept  is  directed, 
or  his  agent,  w^ithin  the  town  or  city.  A  person,  who  wilfully 
Tiolates  any  provisions  of  this  section,  is  guilty  of  a  misdemeanor; 
and,  if  he  is  a  tenant  upon  the  property,  forfeits  to  his  landlord 
the  value  of  three  years*  rent  of  the  premises  occupied  by  him. 
A  copy  of  this  section  must  be  indorsed  upon  each  copy  of  a  pre- 
cept, served  otherwise  than  personally  upon  the  person  to  whom 
it  is  directed. 

L.  18G8,  ch.  828.  {  3  (7  Edm.  350);  aDd  1  B.  8.  748.  |  27  (1  Sdnk  660). 

I  aS4^  Wben  precept  to  l^e  nerved  on  Imndlord  of 
bnwdT-bonse,  ete. 

Whe^e  the  case  is  within  section  2237  of  this  act,  the  precept 
must  be  directed  to  and  served  upon  the  owner  or  landlord,  or  his 
agent,  and  also  upon  the  tenant  or  occupant  of  the  property. 
Either  or  both  of  them  may,  upon  the  return  day,  appear  and 
show  cause  why  the  tenant  or  occupant  should  not  be  removed 
from  the  property. 

Parts  of  Si  G3  and  64;  L.  1868,  ch.  764  (7  Edm.  336). 

I  2248.  Proof  of  serTice   of  precept. 

At  the  time  when  the  precept  is  returnable,  the  petitioner 
must,  unless  the  adverse  party  appears,  make  due  proof  of  the 
service  thereof,  showing  tlie  time,  and  the  place  and  manner  of 
service;  and,  unless  service  was  made  personally  upon  the  adverse 
party,  or  by  affixing  a  copy  of  the  precept,  the  name  of  the  per-| 
son  to  whom  a  copy  of  the  precept  was  delivered,  if  his  name  can 
be  ascertained  with  reasonable  diligence.  Where  service  is  made 
by  a  sheriff,  constable,  or  marshal,  it  may  be  proved  by  his  cer- 
tificate, stating  the  fajts. 

Bectton  SS.  B.  S..  also  }  82.  am*d;  L.  1868,  th.  828  (7  Bdm.  88S>. 

f    2244.    [Am'd,    1803.]     Answer. 

At  the  time  when  the  precept  is  returnable  without  waiting  as 
prescribed  in  an  action  before  a  justice  of  the  peace,  or  in  a  dis- 
trict court  in  the  city  of  New  York,  the  person  to  whom  it  is 
directed  or  his  landlord,  or  any  person  in  possession  or  claiming 
possession  of  the  premises,  or  a  part  thereof,  may  file  with  the 
judge  or  justice  who  issued  the  precept,  or  with  the  clerk  of  the 
court,  a  written  answer,  verified  in  like  manner  as  a  verified 
answer  in  an  action  in  the  supreme  court,'  denying  generally  the 
allegations,  or  specifically  any  material  allegation  of  the  petition, 
or  setting  forth  a  statement  of  any  new  matter  constituting  a 
legal  or  equitable  defence,  or  counterclaim.  Such  defence  or 
counterclaim  may  be  set  up  and  established  in  like  manoer  as 

Oftl 


§t^  2245-47  SUMMARY  PROC.  FOR  LAND.  c.  17.  t.  2 

though  the  claim  for  rent  in  such  proceeding  was  the  subject  of 
an  action. 

L.  1803.  cb.  706. 

9  S2fe45,  laauea  upon  forcible  emtry  or  detainer. 

Where  the  application  is  founded  upon  an  allegation  of  forcible 
entry  or  forcible  holding  out,  the  petitioner  must  allege  and  prove 
that  he  was  peaceably  in  actual  ix)S8es8ion  of  the  property,  at  the 
time  of  a  forcible  entry,  or  in  constructive  poBsession,  at  the  time 
of  a  forcible  holding  out;  and  the  adverse  psirty  must  either  deny 
the  forcible  entry,  or  the  forcible  holding  out,  or  allege,  in  his 
defence,  that  he,  or  his  ancestor,  or  those  whose  interest  he 
claims,  had  been  in  quiet  possession  of  the  propei-ty,  for  three 
years  together  next  before  the  alleged  forcible  entry  or  detainer; 
and  that  his  interest  is  not  ended  or  determined,  at  the  time  of 
the  trial. 

Id.,  a  6  and  11,   am'd. 

I  2246.. In  N.  Y.  district  court,  cansc  may  be  transferred 
to  another  court   for  trial. 

In  a  district  court  of  the  city  of  New-York,  at  the  time  of 
joining  issue,  the  justice  sitting  in  the  cause  may,  in  his  discre- 
tion, upon  motion  of  either  party,  or,  if  no  juatice  is  present^  the 
clerk  may,  by  consent  of  both  parties,  make  an  order  ti*ansferriug 
the  cause  for  trial,  to  a  district  court  of  an  adjoining  district, 
which  thereupon  has  the  same  jurisdiction  and  power  at  its  own 
court  house,  as  if  the  property  was  situate  within  its  district. 

L.  1877.  ch.  187.  fi  2,  am'd. 

{  2247.  [Am'd,  1881  and  1882.]    Trial. 

The  issues  joined  by  the  petition  and  answer  must  be  tried  by 
the  judge  or  justice,  unless  either  party  to  such  proceedings  shall, 
at  the  time  designated  in  such  precept  for  showing  cause,  demand 
a  jury  and  at  the  time  of  such  demand  pay  to  such  judge  or 

J'ustice  the  necessary  costs  and  expenses  of  obtaining  such  jury, 
f  a  jury  be  demanded  and  such  costs  and  expenses  be  paid,  the 
Judge  or  justice  with  whom  such  petition  shall  be  filed  shall 
nominate  twelve  reputable  persons  qualifi(>d  to  serve  as  jurors  in 
courts  of  record,  and  shall  issue  his  precept  directed  to  the  sheriff 
or  one  of  the  constables  of  the  county,  or  any  constable  or  marshal 
of  the  city  or  town,  commanding  hira  to  sunnnon  the  persons  so 
nominated  to  appear  before  such  judge  or  justice  at  such  time 
or  place  us  he  shall  therein  apiwint,  not  more  than  three  days 
from  the  date  thereof,  for  the  puriwse  of  trying  the  said  matters 
in  difference.  Six  of  the  persons  so  summoned  shall  be  drawn  in 
like  manner  as  jurors  in  justices*  courts,  and  shall  be  sworn  by 
•uch  judge  or  justice  well  and  truly  to  hear,  try  and  determine 
the  matters  in  difference  between  the  parties.  After  hearing  the 
allegations  and  proofs  of  the  parties,  the  said  jury  shall  be  kept 
together  until  they  agree  on  their  verdict,  by  the  sheriff  or  one 
of  his  deputies,  or  a  constable,  or  by  some  oroper  person  ap- 
pointed by  the  judge  or  justice  for  that  purpose,  who  shall  be 
•worn  to  keep  such  jury  as  is  usual  in  like  cases  of  courts  of 
record.  If  such  jury  Vannot  agree  after  being  kcDt  together  for 
•uch  time  as  such  judge  or  justice  shall  de<»m  reasoTmhle,  he  may 
discharge  them  and  nomitMite  a  new  jury,  and  issue  a  new  pre- 
cept in  manner  aforesaid. 
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S   2248.  Adjournment. 

At  the  time  when  issue  is  joined,  the  judge  or  justice  may,  in 
his  discretion,  at  the  request  of  either  party,  and  upon  proof  to 
his  satisfaction,  by  affidavit  or  orally,  that  an  adjournment  is 
necessary,  to  enable  the  applicant  to  procure  his  necessary  wit- 
nesses, or  by  consent  of  all  the  parties  who  appear^  adjourn  the 
trial  of  the  issue,  but  not  more  than  ten  days;  except  by  consent 
of  all  parties. 

R.  S.,  f  41. 

I   2240.  Final   order  upon  trial. 

If  sufficient  cause  is  not  shown  upon  the  return  of  the  precept; 
or  if  the  verdict  of  the  jury,  or  the  decision  of  the  judge  or  jus- 
tice, upon  a  trial  without  a  jury,  is  in  favor  of  the  petitioner; 
the  judge  or  justice  must  make  a  final  order,  awarding  to  the 
petitioner  the  delivery  of  the  possession  of  the  property;  except 
that,  where  the  case  is  within  section  2237  of  this  act,  the  final 
order  must  direct  the  removal  of  the  occupant.  In  either  case, 
the  final  order  must  award  to  the  petitioner  the  costs  of  the 
special  proceeding.  If  the  verdict  or  decision  is  in  favor  of  the 
person  answering,  the  judge  or  justice  must  make  a  final  order 
accordingly,  and  awarding  to  him  the  costs  of  the  special  pro- 
ceeding. 

Id.,  If  33.  89  ftnd  51.    See  L.  1849,  ch.  198  (2  Bdm.  688). 

{  2250.  [Am*d,  1882.]    Amount  of  costs  |  liow  collected. 

Costs,  when  allowed,  and  the  fees  of  officers,  except  where  & 
fee  is  specially  given  in  chapter  twenty-one  of  this  act,  must  be> 
at  the  rate  allowed  by  law  in  an  action  in  a  justice's  court,  [  ]> 
and  are  limited  in  like  manner;  unless  the  application  is  fotmded 
upon  an  allegation  of  forcible  entry  or  forcible  holding  out;  in 
which  case,  the  judge  or  justice  may  award  to  the  successful 
party  a  fixed  sum  as  costs,  not  exceeding  fifty  dollars,  in  addition 
to  his  disbursements.  If  the  final  order  is  made  by  a  county 
judge,  or  a  special  county  judge,  or  by  a  mayor  or  recorder^  an 
execution  to  collect  the  costs  may  be  issued  thereupon  as  if  it, 
was  a  judgment  of  a  justice  of  the  peace  of  the  same  city  or 
county;  and  for  that  purpose  the  officer  takes  the  place  of  a  juft? 
tice  of  the  peace.  In  every  other  case  [  ]  an  execution  may  be 
issued  to  collect  the  costs  awarded  thereby  [  ]  as  if  the  final 
order  was  a  judgment,  rendered  in  the  court,  of  which  the  judge 
or  justice  is  the  presiding  officer. 

Id.,  H  12,  13,  22  aod  part  of  S  61,  am'd  and  consolidated. 

9  2261.  [Am'd,  1882.]    Warrant  to   dlspoiiMess  defendant. 

Where  the  final  order  is  in  favor  of  the  petitioner,  the  judge 
or  justice  must  thereupon  issue  a  warrant,  under  his  hand,  di- 
rected to  the  sheriff  of  the  county,  or  to  any  constable  or  marshal 
of  the  city  or  town,  in  which  the  property,  or  a  portion  thereof, 
is  situatedi,  or  if  it  is  not  situated  in  a  city,  to  any  constable  of 
any  town  in  the  county,  describing  the  property,  and  commanding, 
the  officer  to  remove  all  perFons  therefrom,  and  also,  except 
where  the  case  is  within  section  2237  of  this  act,  to  put  the 
petitioner  into  the  full  possession  thereof. 

Td.,  K  18.  S3  HDd  39.  Ree  L.  1857.  cb.  Q84;  alao,  99  68,  69.  68,  64.  and  U 
1868.    di.    764   (7  Edm.   336). 
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S  2252.  Bxecntion  of  "vrarrant. 

The  officer,  to  whom  the  warrant  is  directed  and  delirereu, 
must  execute  it,  according  to  the  command  thereof,  between  the 
hours  of  sunrise  and  sunset 

R.  8.,   ft  40. 

f  22S8.  "Wlien  trarrant  eaneela  lease;   exeeptlon* 

The  issuing  of  a  warrant  for  the  remoyal  of  a  tenant  from 
'  demised  premises,  cancels  the  agreement  for  the  use  of  the  prem- 
ises, if  any,  under  which  the  person  removed  held  them;  and 
annuls  accordingly  the  relation  of  landlord  and  tenant,  except 
that  it  does  not  prevent  a  landlord  from  recovering,  by  action, 
aiiy  sum  of  money,  which  was,  at  the  time  when  the  precept  waa 
issued,  payable  by  the  terms  of  the  agreement,  as  rent  for  the 
premises;  or  the  reasonable  value  of  the  use  and  occupation 
thereof,  to  the  time  when  the  warrant  was  issued,  for  any  period 
of  time,  with  respect  to  which  the  agreement  does  not  make  any 
special  provision  for  payment  of  rent. 
Id..   I  4a.  9Uo,  I  eO;   L.  1868,  ch.  764  (7  Bdm.  836). 

I  2264,   [Am'4,   1S85.]    IVAvrAnt;  wiften  and  how   stayed. 

The  party,  against  whom  a  final  order  is  made,  requiring  the 
delivery  of  jpossession  to  the  petitioner,  may,  at  any  time  before 
a  warrant  is  issaed,  stay  the  issuing  thereof;  and  also  stay  an 
execution  to  collect  the  costs,  as  follows: 

1.  Where  the  final  order  establishes  that  a  lessee  or  tenant 
holds  over,  after  a  default  in  the  payment  of  rent,  or  of  taxes 
or  assessments,  he  may  effect  a  stay,  by  payment  of  the  rent 
due,  or  of  such  taxes  or  assessments,  and  interest  and  penal ty» 
if  any  thereon  due,  and  the  costs  of  the  special  procceaing;  or 
by  delivering  to  the  judge  or  justice,  or  the  clerk  of  the  courts 
his  undertaking  to  the  petitioner,  in  such  sum  and  with  such 
sureties  as  the  judge  or  justice  approves,  to  the  effect  that  he 
will  pay  the  rent,  or  such  taxes  or  assessments,  and  interest  and 
penalty  and  costs,  within  ten  days,  at  the  expiration  of  which 
time  a  warrant  may  issue,  unless  he  produces  to  the  judge  or 
justice  satisfactory  evidence  of  the  payment. 

2.  Where  the  final  order  establishes  that  a  lessee  or  tenant  haa 
taken  the  benefit  of  an  insolvent  act,  or  has  been  adjudicated  a 
bankrupt,  he  mar  effect  a  stay  by  paying  the  costs  of  the  special 
proceeding,  and  by  delivering  to  the  judge  or  justice,  or  the  clerk 
of  the  court,  his  undertaking  to  the  petitioner,  in  such  a  sum 
and  with  such  sureties  as  the  judge  or  justice  approves,  to  the 
effect,  that  he  will  pay  the  rent  of  the  premises,  as  it  has  become, 
or  thereafter  becomes  due. 

3.  Where  the  final  order  establishes  that  the  person  against 
whom  ft  is  made,  continues  in  possession  of  real  property,  which- 
Ias  been  sold  by  virtue  of  an  execution  against  his  property,  he 
may  effect  a  stay,  by  paying  the  costs  of  the  special  proceeding, 
and  delivering  to  the  judge  or  justice,  or  the  clerk  of  the  eouii, 
an  affidavit,  that  he  claims  the  possession  of  the  property,  by 
virtue  of  a  right  or  title,  acrinired  after  the  sale,  or  as  guiudlan 
or  trustee  for  another;  together  with  his  undertaking  to  the  peti* 
tloner,  in  such  a  sum  and  with  such  sureties  as  the  judge  or 
justice  approves,  to  the  effect,  that  he  will  pay  any  costs  and 
damages,  which  may  be  recovered  against  him.  In  an  aetkm  of 
ejectment  to  recover  the  property,  brought  against  him  by  the 
petitioner  within  six  months  thereafter;  and  that  he  wlQ  not 
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commit  any  waste  upon  or  injury  to  the  property,  during  his 
occupation  thereof. 
R.  8.,  i  44.  am'd  by  L.  1867,  ch.  684;  and  H  ^  and  M- 

I  2966.  Pndcrtaklwg;  Ho'vr  disposed  off. 

Where  an  undertaking  is  given,  in  a  case  specified  in  sub- 
division  first  of  the  last  section,  the  judge  or  justice  must  deliver 
It  to  the  person  against  whom  the  final  order  was  made,  upon 
his  producing  the  evidence  of  payment,  mentioned  in  that  sub- 
division. If  ne  does  not  produce  such  evidence  within  ten  days, 
the  judge  or  justice  must  deliver  it  to  the  petitioner.  In  every 
other  case  specified  in  the  last  section,  the  judge  or  justice  must 
deliver  the  undertaking  to  the  petitioner,  immediately  after  his 
approval  thereof. 

8  2S66.   BLodemptloa  by  ltts«eo. 

Where  the  special  proceeding  is  founded  upon  an  allegation 
that  a  lessee  holds  over,  after  a  default  in  the  payment  of  rent, 
and  the  unexpired  term  of  the  lease,  under  which  the  premises 
are  held,  exceeds  five  years,  at  the  time  when  the  warrant  is  is- 
sued; the  lessee,  his  executor,  administrator,  or  assignee,  may, 
at  any  time  within  one  year  after  the  execution  of  the  warrant, 
pay  or  tender  to  the  jpetltioner,  his  heir,  executor,  administrator, 
or  assignee,  or  if.  within  five  days  before  the  expiration  of  the 
year,  he  cannot,  with  reasonable  diligence,  be  found  within  the 
city  or  town,  wherein  the  T)roi>erty,  or  a  portion  thereof,  is  situ- 
ated, then  to  the  judge  or  justice  who  issued  the  warrant,  or  his 
successor  in  office,  all  rent  in  arroar  at  the  time  of  the  payment 
or  tender,  with  interest  thereupon,  and  the  costs  and  charges 
incurred  by  the  petitioner.  Thereupon  the  person  making  the 
payment  or  tender,  Bhall  be  entitled  to  the  possession  of  the 
demised  premises,  under  the  lease,  and  may  hold  and  enjoy  the 
same,  according  to  the  terms  of  the  original  demise,  except  as 
otherwise  prescribed  in  the  next  section  but  one. 
U  1842,  di.  t40,  fi  1  (4  Edm.  661).  am'd. 

f  aS6T*  Id. I  1»T  eredltor  off  leasee.  ^ 

In  a  case  specified  in  the  last  section,  a  judgment  creditor  of 
the  lessee,  whose  judgment  was  docketed  in  the  county,  before 
the  precept  vrtta  issued,  or  a  mortgagee  of  the  lease,  whose  mort- 
l^age  was  duly  recorded,  in  the  county,  before  the  precept  was 
issued,  majr,  at  any  time  before  the  expiration  of  one  year  after 
the  execution  of  the  warrant,  unless  a  redemption  has  been  made 
as  prescribed  in  the  last  section,  file  with  the  judge  or  justice 
who  issued  the  warrant,  or  with  his  successor  in  office,  a  notice, 
specifying  his  interest  and  the  sum  due  to  him;  describing  the 
premises;  and  stating  that  it  is  bis  intention  to  redeem  as  pre- 
scribed in  this  section.  If  a  redemjption  is  not  made  by  the  lessee, 
his  executor,  administrator,  or  assignee,  within  a  year  after  the 
execution  of  the  warrant,  the  person  so  filing  a  notice,  or,  if  two 
or  more  persons  have  filed  such  notices,  the  one  who  holds  the 
%nt  lien,  may,  at  any  time  before  two  o'clock  of  the  day,  not  a 
Bvnday  or  a  public  holiday,  next  succeeding  the  last  day  of  the 
j«*f»  rtdtem  for  his  o\¥n  benefit,  in  like  manner  as  the  lessee,  his 
cxeciitor»  administrator,  or  assignee  might  have  so  redeeme^. 
Where  two  or  more  judgment  creditors  or  mortgagees  have  filed 
•ncfa  notices,  the  holder  of  the  second  lien  may  so  redeem,  at 
any  time  before  two  o'clock  of  the  day,  not  a  Sunday  or  a  public 
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holiday,  next  succeeding  that  in  which  tlie  holder  of  the  first 
lien  might  have  redeemed;  and  the  holder  of  the  third  and  each 
subsequent  lien,  may  redeem,  in  like  manner,  at  any  time  before 
two  o'clock  of  the  day,  not  a  Sunday  or  a  public  lioliday,  next 
succeeding  that  in  winch  his  predecessor  might  hare  redeemed. 
But  a  second  or  subsoqiiont  redemption  is  not  valid,  imless  the 
person  redeeming  pays  or  tenders  to  each  of  his  predecessors  who 
has  redeemed,  the  sum  paid  by  him  to  redeem,  and  also  the  sum 
due  upon  his  judgment  or  mortgage;  or  deposits  those  sums  with 
the  judge  or  justice,  for  the  benefit  of  h's  predecessor  or  prede- 
cessors. 

L.  1842.  cb.  240,  S  1  (4  Edm.  461). 

f  2258.  TUe  last  two  section*  qnalllled. 

Where  a  redemption  is  made,  as  prescribed  in  either  of  the  last 
two  sections,  the  rights  of  the  person  redeeming  are  subject  to 
a  lease,  if  any,  executed  by  the  petitioner,  since  the  warrant  was 
issued,  so  far  that  the  new  lessee,  his  assigns,  undertenants,  or 
other  representatives,  may,  npon  complying  with  the  terms  of 
the  lease,  hold  the  premises  so  leased  until  twelve  o'clock,  noon, 
of  the  first  day  of  May,  next  succeeding  the  redemption.  And, 
in  all  other  respects,  the  person  so  redeeming,  his  assierns  and 
representatives,  succeed  to  all  the  rights  and  liabilities  of  the 
petitioner,  nnder  such  a  lease. 

S  2250.  Order  to  be  made  tbereupon;  liability  of  person 
redeemlnar* 

The  person  redeeming,  as  prescribed  in  the  last  three  sections, 
or  the  owner  of  the  property  so  redeemed,  may  present  to  the 
judge  or  justice  who  issued  the  warrant,  or  to  his  successor  in 
office,  a  petition,  duly  verified,  setting  forth  the  facts  of  the 
redemption,  and  praying  for  nn  order,  establishing  the  rights  and 
liabilities  of  the  parties  upon  the  redemption.  Whereupon  the 
judge  or  justice  must  make  an  order  requiring  the  other  party 
to  the  redemption  to  show  cause  before  him,  at  a  time  and  place 
therein  specified,  why  the  prayer  of  the  petition  should  not  be 
granted.  The  order  to  show  cause  must  be  made  returnable,  not 
less  than  tw^o  nor  more  than  ten  days,  after  it  is  granted;  and 
it  must  be  served  at  least  two  days  before  it  is  returnable.  Upon 
the  return  tliereof,  tlie  judge  or  justice  must  hear  the  allegations 
nnd  proofs  of  the  parties,  and  must  make  such  a  final  order  as 
justice  requires.  The  costs  and  expenses  must  be  paid  by  the 
petitioner.  The  finnl  order,  or  a  certified  copy  thereof,  may 
be  recorded  in  like  mnuner  as  a  dt'cd.  A  person,  other  than  the 
lessee,  who  r(»deenis  as  pr(»scribed  in  the  hist  three  sections,  suc- 
ceeds to  all  the  duties  and  liabilities  of  the  lessee,  accruing  after 
the  redemption,  as  if  he  was  named  as  lessee  in  the  lease. 

§   2200.  Appeal. 

An  appeal  may  be  taken  from  a  final  order,  made  as  prescribed 
in  this  title,  to  the  same  court,  within  the  same  time,  and  in  the 
same  manner,  as  where  nn  ap]>enl  is  taken  from  a  judgment  ren- 
dered in  the  court,  of  which  th«.»  judge  or  justice  is  the  presidioir 
officer,  and  with  like  efifect;  except  an  otherwise  prescribed  in  the 
next  two  sections. 

Snbfttltntod  for  i  47.  R.  S..  nmM:  L.  18Q8,  ch.  828  (7  Bam.  897),  S  ttt 
L.  1849.  cb.  103  (2  Edm.  634). 
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I  2261.  [Ant'd,  1885.]  Kflect  of  appeal  llmitttd  In  certaiM 
eaites. 

The  issuing  or  execution  of  the  warrant  can  not  be  stayed  by 
such  an  appeal,  or  by  the  giving  of  an  undertaking  thereupon, 
otherwise  than  as  prescribed  in  the  next  section.  An  appeal  can 
not  be  taken  to  the  court  of  appeals,  from  a  final  determination 
of  the  appellate  division  of  the  supreme  court,  upon  such  an  ap- 
peal, unless  the  latter  court,  by  an  order,  made  at  the  term  of 
the  appellate  division  where  the  final  order  is  made,  or  the  next 
term  tnereafter,  allows  it  to  be  taken. 

L.  1895.  cb.  946. 

I  2202.  tAmM,  1805.]    Warrant*;  how  ptayed  on  appeal. 

Where  an  appeal  is  taken  from  a  final  orCer,  awarding  delivery 
of  possession  to  the  petitioner,  which  establishes  that  a  lessee  or 
tenant  holds  over,  after  a  default  in  payment  of  rent  or  from  an 
order  or  judgment  affirming  such  final  order,  the  issuing  and 
execution  of  the  warrant  may  be  stayed  by  the  order  of  the 
county  judge,  and  in  the  city  and  county  of  New  York  by  a 
justice  of  the  supreme  court,  upon  the  appellant's  giving  the  se- 
curity required  to  perfect  the  appeal,  and  to  stay  tiie  execution 
of  the  order  appealed  from  and  also  an  undertaking  to  the  peti- 
tioner in  a  sum  and  with  sureties  approved  by  the  county  judge 
or  in  the  city  and  county  of  New  York  by  a  justice  of  the  su- 
preme court  to  the  effect  that  if,  upon  the  appeal,  a  final  deter- 
mination is  rendered  against  the  appellant  he  will  pay  all  rents 
accruing  or  to  accrue  uiwn  the  premises^  or  if  there  is  no  lease 
thereof  the  value  of  the  use  and  occupation  of  the  premises  sub- 
sequent to  the  institution  of  the  special  proceedings. 

Ii.  1895,  ch.  946. 

f  2203.  Appellate  court  may  a-ward  restitution  |  action 
for    damafires. 

If  the  final  order  is  reversed  upon  the  appeal,  the  appellate 
court  may  award  restitution  to  the  party  injured,  with  costs; 
and  it  may  make  an  order,  or  issue  any  other  mandate,  necessary 
to  carry  its  determination  into  effect.  The  person  dispossessed 
may  also  maintain  an  action,  to  recover  the  damages  which  he 
has  sustained  by  the  dispossession. 
Sections  48  and  49,  R.  S. 

9  2264.  Application  of  this  title)  effect  of  final  order. 

This  title  does  not  impair  the  rights  of  a  landlord,  lessor,  or 
tenant,  in  a  case  not  therein  provided  for.  Where  a  special  statu- 
tory provision  confers  *a  right  to  take  proceedings,  in  the  manner 
heretofore  prescribed  by  law,  for  the  Bummary  removal  of  a  per- 
son in  possession  of  real  propt^rty,  the  proceedings  thereunder 
must  be  taken  as  prescril)ed  in  this  title.  A  final  order,  made  in 
a  special  proceeding,  taken  as  prosrribcd  in  this  title,  is  not  a 
bar  to  an  action  of  ejectment,  to  recover  the  property  affected 
thereby. 

Id..    8   60. 

%  2266  Hoirv  proceedlngrs  under  thin  title  to  be  stayed. 

Where  a  petition  is  presented,  as  prescribed  in  this  title,  the 
proceedings  thereupon  before  tlie  final  order,  and  if  the  final 
order  awards  delivery  of  the  possession  to  the  petitioner,  the  issn- 
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ioff  or  execution  of  the  warrant  thereupon,  cannot  be  stared  or 
suspended  by  any  court  or  judge,  except  in  one  of  the  following 
methods: 

1.  By  an  order  made,  or  an  undertaking  filed,  upon  an  appeal. 
In  a  case  and  in  the  manner  specially  prescribed  for  that  purpose 
In  this  title. 

2.  By  an  injunction  order,  granted  in  an  action  against  the 

getitioner.  Such  an  injunction  shall  not  be  granted  before  the 
nal  order  in  the  special  proceeding,  except  in  a  case  where  an 
injunction  would  be  granted  to  stay  the  proceedings,  in  an  action 
of  ejectment,  brought  by  the  petitioner,  and  upon  the  like  terms; 
or  after  the  final  order,  except  in  a  case  where  an  injunction 
^vould  be  granted  to  stay  the  execution  of  the  final  judgment 
in  such  an  action,  and  upon  the  like  terms. 
E.  %,  I  47. 
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TITLB  ni. 

Proceedings  to  putuBh  a  contempt  of  court,  other  than  a 
criminal  contempt. 

lee.  2266.  Casei  to  which  thto  title  applle*. 

2267.  WhcD  puttldhmettt  may  be   awnmarr. 

2268.  When  warrant  to  commit  may   Inne  withoat  netlea. 

2269.  Order  to  show  cause,  or  warrant  to  attach  otfeader. 

2270.  Notice   to   delinquent  efllcer  to  ataow   cause. 

2271.  Order  or  warrant;  when  granted  oat  of  conrt. 

2272.  Id.;  when  contempt  wag  committed  befoi«  a  refares. 

2273.  Effect  of  order  to   show  cause,  and  of  warrant. 

2274.  Copy  affidavit,  etc.,  to  be  served  with  warrant. 
227ft.  Indorsement  upon  warrant. 

2276.  Warrant;  how  executed. 

2277.  UnderUklng  to  procare  ditcharge. 

2278.  When   habeas   corpus   may    lasne. 

2279.  Sheriff  to  file  undertaking  with  return. 

2280.  Interrogatories  and  proofs. 

2281.  When  and  how  accused  to  be  punished. 

2282.  Id.;   npon  return  of  habeas  corpus. 
2288.  Id.;  upon  retnm  pf  order  to  show  cause. 
2284.  Amount   of    fine. 

2286.  Length    of    imprisonment. 

2286.  When  court    may    release   offender. 

2287.  Offender  liable  to  indictment. 

2288.  Proceedings  when  accused  does  not  appear. 

2289.  Undertaking;   when  prosecuted  by  person   aggrieved 

2290.  Id.;  by  attorney-general,  etc. 

2291.  Sheriff  liable   for  taking  insufficient  sureties. 

2292.  Punishment   of   misconduct    at   trial   term. 

S§  2266-2202.     [Repealed  by  L.  1909,  ch.  35.    See  Consolidated 
LawB,  tit.  Judiciary  l^aw,  H  754r-781.j 
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TITLE  IV. 
Proceedings  to  collect  a  fine. 

Sec.  2298.  Clerk   to  make  schedule  of  fines  Imposed. 
2284.  Warrant  to  be  Issued  by  him. 

2296.  Id.;    when  delinquent  resides  In   another   county. 
2290.  Execvtlon  of  warrant. 

2297.  Uetum  thereof. 

2298.  Proceedings  If   fine   not   collected. 

2299.  Who  to  be  Included  in  schedule. 
2S00.  Liubillty   of   sheriff. 

2301.  Application   of    this   title. 

§§  2203-2301.       [Repealed   by    L.   1901),   ch.   35.     See  Consoli- 
dated Laws,  tit.  Judiciary  Law,  U  790-707. J 
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TITLE  V. 

ProceedingB  to  discover  the  death  of  a  tenant  for  life. 

Sec.  2302.  Petition  for  productlou  of  tenant  for  life. 

2303.  Contents    of   iK>titlon. 

2804.  Service  of  petition  and   notice. 

2305.  Proceedings   upon   presentation   of   petition. 

2306.  Service  of  order;   powers,    etc.,   of   referee. 

2307.  Habeas   corpus. 

2308.  Report  of  referee. 

2300.  Dismissal   of   petition   vvlieu  order   complied   witb. 

2310.  Wben  life-tenant  deemed  dead,   and  petitioner  let  into  possessloii. 

2311.  Commission  to  be  issued  if  life-tenant  Is  withont  the  State. 

2312.  General   provisions   respecting  the  commission. 

2313.  Petitioner  to  give   notice  of  its  execution. 

2314.  Execution  thereof. 

2316.  Proceedings    on   return   of   commission. 

2316.  Costs. 

2317.  Property;  when  restored. 

2318.  Kemedy  of  person  evicted  for  profits,  etc. 

2319.  Order  not  concluaive  in  ejectment. 

§  2302.  Petition  for  production  of  tenant  for  life. 

A  person  entitled  to  claim  real  property,  after  the  death  of 
another  who  has  a  prior  estate  therein,  may,  not  oftener  than 
once  in  each  calendar  year,  apply  by  petition  to  the  supreme 
court,  at  a  special  term  thereof,  held  within  the  judicial  district, 
wherein  the  property,  or  a  part  thereof,  is  situated,  for  an  order, 
directing  the  production  of  the  tenant  for  life,  as  prescribed  in 
this  title,  by  a  person,  name<l  in  the  petition,  against  whom  an 
action  of  ejectment  to  recover  the  real  property  can  bo  main- 
tained, if  the  tenant  for  life  is  dead;  or,  where  there  is  no  such 
person,  by  the  guardian,  husband,  trustee,  or  other  person,  who 
has,  or  is  entitled  to,  the  custody  of  the  person  of  the  tenant  for 
life,  or  the  care  of  his  estate. 

2  B.   S.   343.   S  1   (2  Edm.   354). 

I  2303.  Contents  of  petition. 

The  petition  must  be  in  writing,  and  rerified  by  the  affidavit 
of  the  petitioner,  to  the  effect,  that  the  miatters  of  fact  therein 
set  forth  are  true.    It  must  contain: 

1.  A  description  of  the  real  property,  and  a  statement  of  the 
petitioner's  interest  therein,  and  of  such  other  facts  ke.  show  that 
the  case  is  within  the  provisions  of  the  last  section. 

2.  An  averment  that  the  petitioner  believes  that  the  person,  npon 
whose  life  the  prior  estate  depends,  is  dead,  together  with  a 
statement  of  the  grounds  npon  which  the  petitioner's  belief  is 
founded. 

Id.,  i  2  and  part  of  §  3. 

I  2304.  Service  of  petition  and  notice. 

A  copy  of  the  petition,  including  the  a£Qdavit,  together  with 
notice  of  the  time  and  place  at  which  the  petition  will  be  pre- 
sented, must  be  personally  served,  at  least  fourteen  days  before 
its  presentation,  upon  the  person  required,  by  the  prayer  thereof, 
•  to  produce  the  tenant  for  life. 

B«imilDder  of  §  8. 

S   2305.   ProceedflnRS    npon   prenentatlon   of  petitton. 

Upon  the  prosontation  of  the  petition  and  affidavit,  with  due 
proof,  by  affidavit,  of  service  of  a  copy  thereof,  and  of  the  notice, 
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ft  sufficient  cause  to  the  contrary  i%  not  shown  by  the  adverae 
party,  the  court  must  either  issue  a  commissiou,  as  prescribed  in 
the  following  sections  of  this  title;  or  make  an  order,  directing 
the  adverse  party,  at  a  time  and  place  therein  specified,  before 
the  court,  or  a  referee  therein  designated,  to  produce  the  person 
upon  whose  life  the  prior  estate  depends,  or,  in  default  thereof^ 
to  Drove  that  he  is  living. 
U.  3.  843.  8  4. 

9  2806.  Ser-vlce  of  order  i  powers,  etc.*  of  referee. 

Where  an  order,  requiring  the  production  of  the  tenant  for  life, 
or  proof  that  he  Is  living,  is  made  as  prescribed  in  the  last  section, 
a  certified  copy  thereof  must  be  served,  at  least  fourteen  days 
before  the  time  therein  specified,  upon  the  person  required  to 
make  the  production  of  the  proof,  or  upon  his  attorney.  Upon 
presentation  of  proof  of  service,  by  afhdavit,  the  court  or  the 
referee  must,  at  the  time  and  place  specified  in  the  order,  or  at 
the  time  and  place  to  which  the  hearing  may  be  adjourned,  hear 
the  allegations^and  proofs  of  the  parties,  respecting  the  identity 
of  any  person  produced,  with  the  person  whose  death  is  in  ques- 
tion; or,  if  the  Matter  person  is  not  produced,  respecting  the 
reasons  for  the  failure  to  produce  him,  and  whether  he  is  living. 
Where  a  referee  is  appointed,  he  has  the  same  powers,  and  ib 
entitled  to  the  same  compensation,  bm  a  referee  appointed  Cor  the 
trial  of  an  issue  in  an  action. 

Id.,  fi  6. 

I  11807.  Habeas  corpus. 

If  it  appears,  by  affidavit,  to  the  satisfaction  of  the  court,  that 
the  person  required  to  be  produced  is  imprisoned  within  the  State, 
for  any  cause,  except  upon  a  sentence  for  a  felony,  or  is  kent  or 
detained,  within  the  State,  by  any  person,  the  court  may,  either 
before  or  after  making  the  order  for  production,  isane  a  writ 
of  habeas  corpus  to  bring  him  before  it,  or  before  the  referee, 
as  the  case  requires.  The  writ  must  bo  served  and  executed, 
and  disobedience  thereto  may  be  punished,  as  where  a  writ  of 
habeas  corpus  is  issued,  to  inquire  into  the  cause  oX  the  deteatior 
of  a  prisoner. 

Id.,    f  7. 

I  2909.  Report  of  referee. 

The  referee  must  deliver  his  report  to  the  petitioner,  or  file  it 
with  the  clerk,  within  ten  days  after  the  case  is  closed.  He 
must  state  therein,  whether  any  person  was  or  was  not  produced 
before  him,  as  being  the  person  whose  death  is  in  question*  He 
must  append  thereto,  in  the  form  of  depositions,  the  proofs,  If 
any,  respecting  the  identity  of  any  person  so  produced,  with  the 
person  whose  death  is  in  question;  or  if  no  one  is  so  orpduced, 
upon  the  question  whether  the  hitter  person  is  living.  He  must 
niso  state,  in  his  report,  his  conclusions  upon  the  questions  con- 
troverted before  him. 

Id.,  i  8. 

8  2309.  Dismisiial  of  petition  wheA  or4er  eaiapU««  wltlh. 

If  it  appears,  to  the  satisfaction  of  the  court,  upon  tha  rafftree's 
report,  and  tht  proofs  thereto  appended;  or,  where  a  referea  is 
not  a|n>ointed,  upon  the  allegations  and  proofs  of  the  parties  be- 
ton  th#  oourt;  that  the  party,  required  to  produce  the  ttiiant 
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for  .life,  or  to  prove  his  existence,  has  fully  complied  with  the 
order,  the  court  must  make  an  order  dismissing  the  petition,  and 
requiring  the  petitioner  to  pay  the  costs  of  the  proceedings. 

2  B.  B.  843.  I  0. 

I  2aiO.  Wlien  life-tenant  deemed  dead,  and  petitionee 
let  Into   possesMlon. 

If  it  appears,  from  the  referee's  report,  or  upon  the  hearing 
before  the  court,  that  the  person,  upon  whose  life  the  prior  estate 
depends,  was  not  produced;  and  if  the  party  required  to  produce 
him,  or  to  prove  his  existence,  has  not  proved,  to  the  satisfaction 
of  the  court,  that  he  is  living;  a  final  order  must  be  made,  declar- 
ing that  he  is  presumed  to  be  dead,  for  the  purpose  of  the  pro- 
ceedings, and  directing  that  the  petitioner  be  forthwith  let  into 
possession  of  the  real  property,  as  if  that  person  was  actually 
dead. 

Id..  S  10. 

I  2811.  C^maslMdmi  to  be  is«ned  if  life-tennnt  is  vritltont 
tlie  State. 

If  before  or  at  the  time  of  the  presentation  of  the  referee's 
report  to  the  court,  or,  where  a  referee  is  not  appointed,  at  any 
time  before  the  final  order  is  made,  the  party,  upon  whom  the 
petition  and  notice  are  served,  presents  to  the  court  presumptive 
proof,  by  affidavit,  that  the  person,  whose  death  was  in  qnestion. 
Is,  or  lately  was,  at  a  place  certain,  without  the  State,  the  court 
must  make  an  order,  requiring  the  petitioner  to  take  out  a  com- 
miflsion,  directed  to  one  or  more  persons,  residing  at  or  near  that 
place,  either  designated  in  the  order,  or  to  be  appointed  upon  a 
subsequent  application  for  the  commission  for  the  purpose  of 
obtaining  a  view  of  the  person,  whose  death  is  in  question,  and 
of  taking  such  testimony  respecting  his  identity,  as  the  parties 
produce.  The  order  must  also  direct  that  the  proceedings  upon 
the  petition  be  stayed,  until  the  return  of  the  commission;  and 
that  the  petition  be  dismissed  with  costs,  unless  the  petitioner 
takes  out  the  commission  within  a  time  specified  in  the  order, 
and  diligently  procures  it  to  be  executed  and  returned,  at  his 
own  expense. 

Id.,  s  11. 

S  2812.  General  provisiMss  veepeotiaff  the  oommleslon. 

It  Is  not  necessary,  unless  the  court  specially  so  directs,  that 
the  witnesses  to  be  examined  should  be  named  in  the  commission, 
or  that  interrogatories  should  be  annexed  thereto.  The  commis- 
flion  rou0t  be  executed  and  returned,  and  the  deposition  taken 
must  be  filed  and  used,  as  prescribed  for  those  purposes  in  ortide 
second  of  title  third  of  chapter  ninth  of  this  act,  except  as  other- 
wise specially  prescribed  in  this  title. 

I  2212.  PetittoBcv  to  civo  notioe  of  Ita  OKeention. 

The  petitioner  must  give  to  the  adverse  party,  or  his  attorney, 
written  notice  of  the  time  when,  and  the  place  where,  the  com- 
missioner or  commissfotiers  will  attend,  for  the  purpose  of  cxe- 
eiiting  the  oommission,  as  follows: 

1.  If  the  place,  where  the  commission  is  to  be  executed,  Is 
within  the  United  States,  or  the  dominion  of  Canada,  he  nraot 
fiTt  at  leaot  two  months'  notice. 
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2.  If  it  is  within  either  of  the  West  India  islands,  he  mast 
give  at  least  three  months'  notice. 

3.  In  every  other  case,  he  must  give  at  least  four  months'  time. 
Notice  may  be  given,  as  required  by  this  section,  by  serving  it 

as  prescribed  in  this  act  for  the  service  of  a  paper  upon  an  attor- 
ney, in  an  action  in  the  supreme  court. 
2  B.   s.  348,   8   12. 

S  2314.  Bxecntlon  tliereof. 

The  commissioner  or  commissioners  possess  the  same  powers, 
and  must  proceed  in  the  same  manner,  as  a  referee,  appointed  by 
an  order  requiring  the  production  of  the  tenant  for  life,  or  proof 
of  his  existence;  except  that  they  cannot  proceed,  unless  a  person 
is  produced  before  them,  as  being  the  person  whose  death  is  in 
question.  The  return  to  the  commission  must  expressly  state 
whether  any  person  was  or  was  not  so  produced.  The  testimony, 
respecting  the  identity  of  a  person  so  produced,  must  be  taken, 
unless  otherwise  soecially  directed  by  the  court,  as  prescribed  in 
chapter  ninth  of  this  act,  for  taking  the  deposition  of  a  witness 
upon  oral  interrogatories:  except  that  it  is  not  necessary  to  give 
any  other  notice  of  the  time  and  place  of  examination,  than  that 
prescribed  in  the  last  section. 

Id.,  part  of  f  13. 

S  2815.  Proceedings  on  return  of  oontmiMilon* 

Upon  the  return  of  the  commission,  the  proceedings  are  the 
same  as  upon  the  roport  of  a  referee,  as  prescribed  m  sections 
2S09  and  2310  of  this  act;  but  the  court  may,  in  its  discretion, 
receive  additional  proofs  from  either  party. 

Sabfltltuted   for   Sft   IS,   14,   15   and   16. 

f  2316.  OoMta. 

Where  costs  of  a  special  proceeding,  taken  as  prescribed  in  this 
title,  are  awarded,  they  must  be  fixed  by  the  court  at  a  gross 
sum,  not  exceeding  fifty  dollars,  in  addition  to  disbursements. 
Where  provision  is  not  specially  made  in  this  title  for  the  award 
of  costs,  they  must  be  aenied,  or  awarded  to  or  against  either 
party,  as  justice  requires. 

Id.,    S   18- 

f  2S17.  Property  I  -vrlien  restored. 

The  possession  of  real  property,  which  has  been  awarded  to 
the  petitioner;  as  prescribed  in  this  title,  upon  the  presami>tioii 
of  the  death  of  the  person,  upon  whose  life  the  prior  estate 
depends,  must  be  restored,  by  the  order  of  the  court,  to  the 
person  evicted,  or  to  his  heirs  or  legal  representatives,  open  the 
petition  of  the  latter,  and  proof,  to  the  satisfaction  of  the  conrt, 
that  the  person  presumed  to  be  dead  is  living.  The  proceedings 
upon  such  an  application  are  the  same,  as  prescribed  in  this  title, 
upon  the  application  of  the  person  to  whom  possession  Is  Awmrded. 

Id.,    f   10. 

I  2818.  Remedy  of  person  evleted  for  profltst  eto. 

A  person  evicted,  as  prescribed  in  this  title,  may,  if  the  pre- 
sumption, upon  which  he  is  evicted,  is  erroneous,  maintain  an 
action  against  the  person  who  has  occupied  the  property,  or  hte 
executor  or  administrator,  to  recover  the  rents  and  profiti  ^ 
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the  property,  during  the  occupation,  while  the  person,  upon  whoso 
life  the  prior  estate  depends,  is  or  was  liviui;. 

2  B.  S.  848,   t  20. 

S  2810.  Order  not  conclvslT-e  In  ejectment. 

A  final  order,  made  as  proscribed  in  this  title,  awarding;  to  tho 
petitioner  the  possession  of  real  property  ia  prrKiiinptlvo  ovidcncf 
only,  in  an  action  of  ejectment,  broufrht  against  him  by  the 
person  evicted,  or  in  an  action  brought  as  pro»<-ril»ed  in  tlie  l.ist 
section,  of  the  life  or  death  of  the  person,  upon  whoso  life  tb«' 
prior  estate  depends. 
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TITIiB  VI. 

Proceedings  for  the  appomtment  of  a  oommittee  of  the 
person,  and  of  the  property^  of  a  lunatic,  idiot,  or  habit- 
ual drunkard;  general  powers  and  duties  of  the  committee. 

Sec.  2820.  JorlwUctlon;   concnrrent  jorisdlctlon. 

2321.  Duty  of  court  having  jurisdiction. 

2322.  Committee  may  be  appointed. 

2823.  Application  for  committee;   by  whom  mod*. 

2323a.  Application  when  incomipetent  person  is  in  a  Slate  institution; 
petition,  by  whom  made;  contents  and  proceedli^  npon  pre- 
sentation thereof. 

2323b.  Costs  of  proceeding. 

2324.  Duty  of  certain  officers  to  apply. 

2826.  Contents,  etc.,  of  petition;   proceedings  upon  presentation  tberaoC 
2820.  When   foreign   committee  may   be  appointed. 

2827.  Order  for  commission,  or  for  trial  by  Jury  In  court 

2828.  Contents  of  commission. 

2829.  Commissioners  to   hb  sworn;    yacancies,   how  filled. 

2880.  Jury   to    be    procured.    Proceedings   thereupon. 

2881.  Proceedings  upon  the  hearing. 

2882.  Return  of   inquisition  and   commission. 
2838.  BxiJenses  of  commission. 

2384.  Proceedings  upon  trial  by  jury  in   court. 

2386.  Subject   of   inquiry   in  cases  of  lunacy. 

2336.  Proceedings  upon  vci-Ylict,  or  return  of  commission. 

2886a.  Sections  of  this  title  not  applicable   when  application  for  asB' 

mlttee  is  made  under  authority  cf  this  State. 
2837.  Security   to   be  given   by   committee. 
2388.  Compensation  of  committee. 

2880.  Committee  under  control  of  court;  limitation  of  powers. 
2340.  Committee  of  property  may  maintain  actions,  etc. 
2,'541.  ComuiltU'o  of  property;   to  fllo  inventory  and  acitmnt. 
2342.   Id.:    may   bo   compelled   to   flic   the    sunie,    or   render  an   additional 

account,   etc. 
2.^.1.   Froperty.    when  to  l>e  restoreil. 
2:i44.    Id.;    dinpoHKIon   in   ease  of  death. 
2344a.   (.V»nri   may  etmipel    performance  of  contract   made  by  lncomi>etent 

person  in  et»rtain  eaHos. 

%  2:t20.  [Ain*d,  1SS>5.]  Jorlmlletlon;  ooncarrent  Jarln- 
diction. 

Tho  jurisdiction  of  the  suproino  court  extends  to  the  custody 
of  tlic  person  and  the  care  of  the  proiierty,  of  a  person  ineuiniH»- 
tent  to  nianajfc  himself  <»r  his  alTairs,  in  cons4Miuence  of  lunacy, 
idiocy,  habitual  drunkenness,  or  imbecility  arising  from  old^  ajre 
or  loss  of  memory  and  understandiDK.  or  other  cauHe.  Where 
a  county  court  has  jurisdiction  of  those  matters,  concurrent 
with  that  of  the  supreme  court,  the  jurisdiction  of  the  court  first 
exercising  it,  as  i)rescribed  in  this  title,  is  exclusive  of  that  of  the 
others,  with  respect  to  any  matter  within  its  jurisdiction,  for 
which  provision  is  made  in  this  title.  In  all  proceodinjrs  under 
this  title  for  the  appointment  of  a  committtK*  of  such  a  iierson, 
he  shall  be  desifruated  "  an  allefred  incompetent  person;"  and 
after  the  appointment  of  a  committee  of  such  person,  in  all 
subse<iuent  i)roceedinjrs  the  lunatic,  idiot,  habitual  drunkard  or 
imbecile  shall   be  desi^rnated   '*  an  incompetent  person." 

L    1895.   ch.    946. 

§   28211.    Daty    of    conrt    havliiK    JarlMdlotlon. 

The  court  exercisinp:  jurisdicti<m  over  the  proi>orty  of  either  of 
tho  inc()mp<^tont  persons,  spwified  in  the  last  section,  must 
preserve  his  iiroperty  from  waste  or  destruction;  and,  out  of  the 
proceeds    thereof,    must   provide   for   the  payment  of   his  debts, 
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and  for  the  safe  keeping  and  maintenance,  and  the  education, 
when  required,  of  the  incompetent  person  and  his  family. 

U  18T4,  ch.  4M,  part  of  |  1. 

f  SSSa.  Gommlttee  may  be  appointed. 

The  jurisdiction,  specified  in  the  last  two  sections,  must  be  exer- 
cised by  means  of  a  committee  of  the  person,  or  a  committee  of  the 
property,  or  of  a  particular  portion  of  the  property,  of  the  incompe- 
tent person,  appointed  as  prescribed  in  this  title.  The  committee 
of  the  person  and  the  committee  of  the  property  may  be  the  same 
individual,  or  different  indlTidnals,  in  the  discretion  of  the  court. 

f  SastS.  [Asi*d,  1805.]  AppUemtlon  for  committee  |  by  -wbom 
made. 

An  application  for  the  appointment  of  such  a  committee  must 
be  made  by  petition,  which  may  be  presented  by  any  person. 
Ebccept  as  provided  in  the  next  section,  where  the  application 
is  made  to  the  supreme  court,  the  petition  must  be  preseutetl 
at  a  special  term  held  within  the  judicial  district,  or  to  a  justice 
of  said  court  within  such  judicial  district  at  chambers,  where 
the  person  alleged  to  be  incompetent  resides;  or  if  he  is  not  a 
resident  of  tlie  State,  or  the  place  of  his  residence  cannot  be 
ascertained,  where  fiome  of  bis  property  is  situated,  or  the  State 
institution  is  situated  of  which  he  is  an  inmate. 

L.  1895.  cb.  824. 

i  2323a.  [Added,  1806 1  am*d,  1807,  1004.1  Application  when 
Incompetent  pemon  is  In  a  state  Instttntion;  petition,  by 
^>rbom  made)  contents  and  proeeedlngr*  upon  presentation 
tbereof.  .  -  V' 

Where  an  incompetent  person  has  been  committed  to  a  state 
institution  in  any  manner  provided  by  law,  and  is  an  inmate 
thereof,  the  petition  may  be  presented  on  behalf  of  the  state  by 
a  state  officer  having  special  jnrisdiction  over  the  institution  ' 
where  the  incompetent  person  is  confined  or  the  superintendent 
or  acting  superintendent  of  said  institution;  the  petition  niust^^f^^C 
be  in  writing  and  verified  by  the  affidavit  of  the  petitioner  or  his'  *'' 
attorney,  to  the  effect  that  the  matters  therein  stated  are  true  to  ;  '•  ^ 
the  best  of  his  information  or  belief;  it  must  show  that  the 
pemon  for  whose  person  or  property,  or  both,  a  committee  is 
asked  has  been  legally  committed  to  a  state  institution  ov<*t  •  ., 
which  the  petitioner  has  special  jurisdiction,  or  of  which  be  is  t^  *" 
superintendent  or  actint  superintendent,  and  is  at  the  time  an 
inmate  thereof;  it  must  also  state  the  ins^titution  in  which  he  is 
an  inmate,  the  date  of  his  admission,  his  last  known  place  of 
residence,  the  name  and  residence  of  the  husband  or  wife,  if 
any.  of  such  person,  and  if  there  be  none,  the  name  and  residence 
of  the  next  of  kin  of  such  person  living  in  this  state  so  far  as 
known  to  the  petitioner;  the  nature,  extent  and  income  of  his 
property,  so  far  as  the  same  is  known  to  the  petitioner,  or  can 
with  reasonable  diligence  be  ascertained  by  him.  The  petition 
may  bo  presented  to  the  supreme  court  at  any  special  term 
thereof,  held  either  in  the  judicial  district  in  which  such  incom- 
petent person  last  resided,  or  in  the  district  in  which  the  state 
mstitution  in  which  he  is  committed  is  situated,  or  to  a  justice 
of  the  supreme  court  at  chambers  within  such  judicial  district, 
or  to  ihe  county  court  of  the  county  in  which  the  incompetent 
person  resided  at  the  time  of  such  commitment,  or  of  the  county 
IB  which  said  iostitntlon  is  situated.  Notice  of  the  presentation 
of  such  petition  shall  be  personally  given  to  such  person,  and  also 
to  the  husband  or  wife,  if  any,  or  if  none  to  the  next  of  kin 
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named  in  the  petition  and  to  the  officer  in  obnrge  of  the  institu- 
tion in  which  such  person  is  an  inmate.  Upon  the  presentation 
of  such  petition,  and  proi)f  of  the  service  of  such  notice,  the  court 
or  justice  may,  if  satistied  of  the  truth  of  the  facts  required  to 
be  stated  in  such  petition,  immediately  appoint  a  committee  of 
the  person  or  property,  or  both,  of  such  incompetent  person  or 
may  require  any  further  proof  which  it  or  he  may  deem  necessary 
before  making  such  appointment. 

L.  1885,  ch.  824;  L.  1807,  cb.  148;  L.  1804,  ch.  600.     In  effect  Sept.  1,  1004. 

S  ^£323  (b>.  [Added,  1895.]    Costa  of  proceedinir. 

Upon  the  presentation  of  a  petition  and  the  appointment  of 
a  committee,  as  provided  in  section  two  thousand  three  hun- 
dred and  twenty-three  (a),  the  court  or  Ju.«^ticc  may  award  costs 
of  the  proceeding,  not  exceeding  twenty-five  dollars  in  addition 
to  necessary  disbursements,  to  the  petitioner,  payable  from  the 
estate  of  the  incompetent  person,  and  upon  denial  of  an  applica- 
tion to  set  the  same  aside,  costs  as  of  a  motion. 

L.  1805.  ch.  824. 

§  2S24.  Duty  of  certain  olllcerii  to  apply- 

Where  the  incompetent  person  has  property,  which  may  be 
endangered  in  consequence  of  his  incompetency,  and  no  relative 
or  other  person  applies  for  the  appointment  of  a  committee  of 
his  property,  the  overseer  or  suiK?riutendent  of  the  poor  of  the 
town,  district,  county,  or  city,  in  which  he  resides,  or,  where 
there  is  no  such  otiicer,  the  officer  or  officers  performing  corre- 
sponding functions  under  another  official  title,  must  apply  to  the 
I)roper  court,  for  the  appointment  of  such  n  committee.  The 
expenses  of  conducting  the  proceedings  thereupon  must  be  audited 
and  allowed,  in  the  same  manner  as  other  official  expenaee  ot 
those  officers  are  audited  and  allowed. 

2  R.  S.  52.  63.   SI  2-7  (2  Bdm.  58). 

§  2325.  [Am'd,  18»1.]  Content ■,  etc,  of  petition)  proceeds 
InflTii  npon  presentation  tbereof. 

The  petition  must  he  in  writing,  and  verified  by  the  affidavit 
of  the  petitioner,  or  his  attorney,  to  the  effect  that  the  matten 
of  fact  therein  stated  are  true.  It  must  l)e  accompanied  with 
proof,  by  affidavit,  that  the  case  is  one  of  those  specified  in  this 
title.  It  must  set  forth  the  names  and  residences  of  the  husband 
or  wife,  if  any,  and  of  the  next  of  kin  and  heirs,  of  the  person 
allocrod  to  be  incompetpnt.  ns  far  ns  the  same  are  known  to  the 
petitioner,  or  can,  with  reasonable  diligence,  be  ascertained  by 
him,  and  also  tho  probable  value  of  tho  property  possessed  and 
owned  by  the  nlloffod  inrompetoiit  person,  and  what  property 
has  been  conveyed  dnrins:  said  allocod  incompetency  and  to 
whom,  and  its  vaino  and  what  consideration  was  paid  for  it, 
if  any,  or  was  apreod  to  be  paid.  The  court  must,  unless  sufficient 
reasons  for  dispensinr  therewith  are  set  forth,  in  the  petition  or 
acoompanyinj:  affidavit  reqniro  notice  of  the  presentation  of  the 
petition  to  he  pivon  to  the  husband  or  wife,  if  any.  or  to  one  or 
more  relatives  of  the  person  nTleued  to  be  incompetent,  or  to  an 
officer  specified  in  tho  last  section.  Wbcro  notice  is  required,  it 
mar  be  priven  in  any  manner,  which  the  court  de^ms  proper:  and 
for  that  purpose,  the  hearinp  may  bo  adjourned  to  a  subsequent 
dav,  or  to  another  term,  at  which  tho  petition  mipfht  have  been 
presented. 

L.   1«91.   vh.   2m 
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I  2390.  tAm'4,  1996.]  IVfaen.  foretgrn  committee  may  be 
appointed. 

Wliexo  the  person  alleged  to  l>o  incompetent  repides  without  the 
state,  and  a  committee,  curator  or  guardian  of  his  property,  by 
whatever  .name  such  officer  may  be  designated,  has  hwu  duly 
appointed  pursuant  to  the  laws  of  any  other  state,  territory  or 
country  where  he  residtjs,  the  court  nuir,  in  its  discretion,  make 
an  order  appointing  the  foreign  committee,  curator  or  guardian. 
the  committee  of  all  or  of  a  particular  portion  of  tho  property 
of  the  incompetent  person,  within  the  state,  on  his  giving  such 
security  for  the  discharge  of  his  trust  as  the  court  thiuUs  proper. 

L.  1896.  ch.  294.    In  effect  Sept.  1, 189S. 

i  2327.  lAuk'df  1K05»]  Order  for  coviimi»Mion»  or  for  trial 
by  Jury  In  eourtii. 

UnleBS  an  order  is  made,  as  prescribed  in  the  last  section,  if  it 
presamptiTely  appears,  to  the  satisfaction  of  the  court,  from  the 
petition  and  the  proofs  accompanying  it,  that  the  case  is  one  of 
those  specified  in  this  title;  and  that  a  committee  ought,  iu  the 
exercise  of  a  sound  discretion,  to  be  appointed;  the  court  must 
make  an  order,  directing,  either 

1.  That  a  commission  issue,  as  prescribed  in  the  next  section, 
to  one  or  more  fit  persons,  designated  in  the  order;  or 

2.  That  the  question  of  fact,  arising  upon  the  competency  of 
the  person,  with  respect  to  whom  the  petition  prays  for  the 
appointment  of  a  committee,  be  tried  by  a  jury,  at  a  trial  term 
of  the  court. 

3.  When  it  satisfactorily  appears  from  the  petition  and  accom- 
panying affidavits  that  any  person  or  persons  having  acquired 
from  the  alleged  incompetent  person,  real  or  personal  property 
during  tlie  time  of  such  alleged  incompetency  without  adequate 
consideration,  the  court  may  issue  an  order,  with  or  without 
secnrity,  restraining  such  person  or  persons  from  selling,  assign- 
ing, disposing  of  or  incumbering  said  property,  or  confessing  judg- 
ment which  shall  become  a  lien  uiwn  said  property,  during  the 
pendency  of  the  proceeding  for  the  appointment  of  a  committc^e, 
and  said  order  may  in  the  discretion  of  the  court  be  continued 
for  ten  days  after  the  appointment  of  such  committee.  Notice 
of  the  execution  of  the  commission  shall  be  given  to  the  person 
or  persons  enjoined  in  such  manner  as  the  court  may  direct. 

U  1S05.  ch.  04G. 

I  2828.  Contonta  of  coiuntlaiilon. 

The  commission  must  direct  the  commissioners  to  cause  the 
^sheriff  of  a  county,  specified  therein,  to  procure  a  jury;  and  that 
tJ»ey  inquire,  by  the  jury,  into  the  matters  set  forth  in  the  peti- 
tion: and  also  into  the  value  of  the  real  and  personal  property 
of  the  person  allogod  to  be  incompetent,  and  the  amount  of  his 
income.  It  may  contain  such  other  directions,  with  respect  to 
■,ho  subjects  of  inquiry,  or  the  manner  of  executing  the  commis- 
jon,  as  the  court  directs  to  be  inserted  therein. 

f  232S>.  CommiBNioners  to  be  NTvorn^  vncanctcM,  bof>'  lllled. 

Each  commissioner,  before  entering  upon  the  execution  of  his 
<lut:es,  must  subs<*ribe  and  take,  before  one  of  the  oili<*ers  speci- 
fied in  section  812  of  this  net.  ue«l  fiio  with  the  elerk.  an  oath. 
faithfully,  honestly,  and  im]):irtinlly  to  discharge  the  trust  ci-»m~ 
mitted  to  him.  If  a  comniis^ioMer  liecjuiu's  ineonuH'tent.  or  neg- 
lects or  refuses  to  serve,  or  removes  from  the  State,  the  court 
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may  rtmoTe  him.    The  conrt  may,  from  time  to  time,  fill  any 

vacancy  created  by  death,  removal  or  resignation. 

S  23SO.  [Am'd,  1805.]     Jury  to  be  procured  |  prooeedlmflr* 
thereapoa. 

The  commissioners,  or  a  majority  of  them,  must  immediately 
issue  a  precept  to  the  sheriff,  designated  in  the  commission,  re- 
quiring  him  to  notify,  not  less  than  twelve  nor  more  than  twenty- 
four  indifferent  persons,  qualified  to  serve,  and  not  exempt  from 
serving,  as  trial  jurors  In  the  same  court,  to  appear  before  the 
commissiouers,  at  a  specified  time  and  place,  wjthin  the  county, 
to  make  inquiry',  as  commanded  by  the  commission.  The  sheriff 
must  notify  the  jurors  accordingly;  and  must  return  the  precept, 
and  the  names  of  the  persons  notified,  to  the  comrndssioners  at 
the  time  and  place  siiecificd  in  the  precept.  The  commissioners, 
or  a  majority  of  them,  must  determine  a  challenge  made  to  a 
juror.  Upon  the  failure  to  attend,  of  a  person  who  has  been 
duly  notified,  his  attendance  may  l^e  compelled;  and  he  may  be 
punished  by  the  court  for  a  contempt,  as  where  a  juror,  duly 
notified,  fails  to  attend  at  a  trial  term  of  the  court  The  com- 
missioners may  require  the  sheriff  to  cause  a  talesman  to  attend, 
in  place  of  a  juror  notified,  and  not  attending,  or  who  is  excaaed 
or  discharged;  or  they  may  adjourn  the  proceedings,  for  ^e 
purpose  of  punishing  the  defaulting  Juror,  or  compelling  his  at- 
tendance. But  it  is  not  necessary  to  cause  any  talesman  to  at- 
tend, if  at  least  twelve  of  the  persons,  notified  by  the  sheriff, 
appear  and  are  sworn. 

L.   1805,   ch.   946. 

i  8331.  Prooeedlnara  upon  the  liearlnar. 

All  the  commissioners  must  attend  and  preside  at  the  hearing; 
and  they,  or  a  majority  of  them,  have,  with  respect  to  the  pro- 
ceedings upon  the  hearing,  all  the  power  and  authority  of  a 
judge  of  the  court,  holding  a  trial  term,  subject  to  the  directions 
contained  in  the  commission.  Either  of  the  commissioners  may 
administer  the  usual  oath  to  the  jurors.  At  least  twelve  jurors 
must  concur  in  a  finding.  If  twelve  do  not  concur,  the  jurors 
must  report  their  di»a|j:reement  to  the  commissioners,  who  must 
thereupon  discharge  them,  and  issue  a  new  precept  to  the  sheriff, 
to  procure  another  jury. 

f  2332.  Return  of  inqalafltton  and  eommlsnion. 

The  inquisition  must  be  signed  by  the  jurors  concurring  therein, 
nnd  by  the  commissiouers,  or  a  majority  of  them,  and  annexed 
to  the  commission.  The  commission  and  inquisition  must  be  re- 
turned by  the  commissioners,  and  filed  with  the  clerk. 

§  2333.  Expense*  of  commlanlon. 

The  commissioners  are  entitled  to  such  compensation  for  their 
services,  as  the  court  dirtnits.  The  jurors  are  entitled  to  the 
same  compensation,  as  jurors  upon  the  trial  of  an  issue  in  an 
action  in  the  same  court.  The  i>etitioner  must  pay  the  com- 
pensation of  the  commissioners,  sheriff   and  jurors. 

f  2334.  [Am*d,  18»5.]  ProceedlnflTB  apon  trial  by  Jnrr  1b 
conrt. 

Where  an  order  is  made,  directing  the  trial,  by  a  Jury,  at  a 
trial  term,  of  the  questions  of  fact,  arising  upon  the  competency 
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Of  tbe  i.cnon,  with  reep^t  to  whom  the  petition  prajs  for  tbe 
apipointmcnt  of  a  committee,  the  order  must  state,  distinctly  and 
plainly,  the  questions  of  fact  to  be  tried;  which  may  be  settled 
as  './here  an  order  for  a  similar  trial  is  made  in  an  action.  The 
court  may,  in  that  or  in  a  subsequent  order,  direct  that  notice 
of  the  trial  be  giten  to  such  persons,  and  in  such  a  manner  ts 
is  deemed  proper.  The  trial  must  be  reviewed  in  the  same  man- 
ner, with  like  effect,  and,  except  as  otherwise  directed  in  the 
order,  the  proceedings  thereupon  are,  in  all  respects,  the  same  as 
where  questions  of  fact  are  tried,  pursuant  to  an  order  for  that 
purpose.  Tho  court  may  make  inquiry  by  means  of  a  reference 
or  otherwise,  an  it  tliinkj  proper,  with  respect  to  any  matter, 
not  involved  in  the  queotious  trieu  by  the  jury,  the  determination 
of  trhich  is  necessary  in  the  course  of  the  proceeding.  The  ex- 
penses of  the  trinl,  and  of  such  an  inquiry,  must  be  jMiid  by  the 
petitioner. 

L.  1805.  cb.  046. 

8  2386.  (Aatt'tU  1690.]  0ii1iJ««t  of  Inaviry  in  eases  ef 
Immmvym 

Where  tbe  petition  alleges,  that  the  person,  with  respect  t9  whoat 
it  prays  for  the  appointment  of  a  committee,  is  incompetent,  by 
reabon  of  lunacy,  the  inquiry  with  respect  to  his  competency,  apon 
the  oxeention  of  a  commission,  or  the  trial  at  a  trial  term,  as  pre- 
scribed in  this  title,  must  be  confined  to  the  question,  whether  he 
is  so  incompetent,  at  the  time  of  the  inquiry;  and  testimony,  re- 
specting any  thing  said  or  done  by  him,  or  his  demeanor  or  otate 
of  mind,  more  than  two  years  before  the  hearing  or  trial,  shall  not 
be  received  as  proof  of  lunacy,  unless  the  court  otherwise  speclaily 
directs,  in  the  order  granting  the  commission,  or  directing  the 
trial  by  jury. 

li.   1874.   ch.  440,   f  2,  aniM;   L.   ISSS,   eh.  MS. 

f  988^  lhPO«eMUiiiK«  vpon  -TenUot,  or  retttVB  of  cosiaiis- 
•ion* 

tJpon  the  return  of  the  commission,  with  the  inquisition  taken 
thereunder,  or  the  rendering  of  the  verdict  of  the  jury,  upon  the 
question  submitted  to  it  by  the  order  for  a  trial  by  a  jury,  the 
court  must  either  direct  a  new  trial  or  hearing,  or  make  such  a 
final  order  upon  the  petition  as  Justice  requires.  Where  a  final 
order  is  made,  dismissing  a  petition,  the  court  may,  in  its  dis- 
cretion, award  in  the  order  a  fixed  sum  as  costs,  not  exceeding 
fifty  dollars  and  disbursements,  to  be  paid  by  the  petitioner  to 
the  adverse  party.  Where  a  committee  of  the  property  is  ap* 
pointed,  the  court  must  direct  the  payment  by  him,  out  of  the 
funds  in  his  handr,  of  the  necessary  disbursements  of  the  peti- 
tioner, and  of  such  a  sum,  for  his  costs  and  counsel  fees,  as  It 
thinks  reasonable;  and  it  mpy,  in  its  discretion,  direct  the  com- 
mittee to  pay  a  sum,  not  exceeding  fifty  dollars  and  disburse- 
ments, to  the  attorney  for  any  adverse  party. 

I  2S80  (a).  [Added,  1895.]  Sections  of  tMs  title  not  mp-> 
pllcnble  wlien  oppllontion  for  oonmltteo  is  nAde  under 
mntlioritT  of  tliis  State. 

Sections  two  thousand  three  hundred  and  twenty-five  to  two 
thousand  three  hundred  and  thirty-six,  both  inclusive,  of  this  title 
shall  not  apply  to  applications  for  the  appointment  of  a  committee 
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made  by  it  on  behalf  of  the  State  to  secure  reimbur8emeiit»  in 
whole  or  in  part,  for  maintenance  and  support  in  a  State  instita- 
tion. 

.    L.  1895.  cb.  824. 

9  2887.  [Am'd,  1887.]    Seoiurlty  to  be  vlven  by  tsommlUee. 

The  provisions  of  article  first  of  title  seven  and  section  two 
thousand  five  hundred  and  ninety-five  of  article  fifth  of  title 
second  of  chapter  eighteenth  of  this  act,  respecting  the  security 
to  be  givc-n  by  the  guardian  of  the  person  or  of  the  property  of 
an  infant,  appointed  by  a  surrogate's  court,  apply  to  a  committee 
of  the  person  or  of  the  property,  appointed  as  prescribed  in  this 
article.  A  ooniraittoe  of  the  property  cannot  enter  ui>oii  the  exe* 
cntion  of  his  duties,  until  security  is  given,  as  prescribed  by  the 
court.  A  committee  of  the  person  cannot  enter  upon  the  execu* 
tion  of  his  duties,  until  security  is  given,  if  required  by  the  court. 

L.  1887,  ch.  681.    See  H  2829-2831,  post. 

If  2838.  fAitt'd,  1895.]    CompeiMatloii  of  oommlttee. 

A  committee  of  the  property  is  entitled  to  the  same  compenss- 
tfen  a«  an  executor  or  administrator.  But  in  a  spedal  c«se>  wtiere 
his  services- exceed  those  of  an  executor  or  administrator,  the 
supreme  court  or  a  county  court  within  the  county  may  allow  him 
such  an  additional  compensation  for  such  additional  seryices,  as  it 
deems  just.  The  compensation  of  a  committee  of  the  person 
must  be  fixed  by  the  court,  and  paid  by  the  committee  of  the 
property,  if  any,  out  of  the  funds  in  his  hands.  The  additional 
compensation  authorized  by  this  section  may  be  allowed  to  the 
committee  upon  any  judicial  settlement  made  by  him,  and  shaU 
be  for  such  additional  services  up  to  and  including  such  settle- 
ment. 

See  L.  1890.  ch.  B16;    L.  18t»,  cb.  iWT;  L.  1886»  cb.  946w 

t  2889.  Committee  under  eoatvol  of  oonvAi  Umlt^tiom  of 
po'wers. 

A  committee,  either  of  the  person  or  of  the  property,  is  sub- 
ject to  the  direction  and  control  of  the  court  by  which  he  was  ap- 
pointed, with  respect  to  the  execution  of  his  duties;  and  he  may 
be  suspended,  removed,  or  allowed  to  resign,  in  the  discretion  of 
the  court.  A  vacancy  created  by  death,  removal,  or  resignation 
mfly  be  filled  by  the  court.  But  a  committee  of  the  property  can- 
not alien,  mortgnpo,  or  otherwiFO  dinpose  of.  real  property,  except 
to  lease  it  for  a  term  not  oxcoeding  five  years,  without  the  special 
direction  of  the  court,  obtained  upon  procoediugB  taken  for  that 
purpose,  as  prescribed  in  title  seventh  of  this  chapter. 

%  SS40.  Committee  of  propertT  may  maintain  nctioas,  eto. 

A  committee  of  the  property,  appointed  as  prescribed  in  this 
title,  may  maintain,  in  his  own  name,  ndding  his  ofiicial  title, 
any  action  or  sporial  proceedinp.  which  tho  person,  with  respect 
to  whom  ho  is  appointed,  might  have  maintained,  if  the  ap- 
pointment had  not  been  made. 

Pfirt  of  I  6  of  act  of  1874,  am'd.  See  ante.  |  420;  §  428.  ftubd.  2;  S|  4Sr-6, 
1755. 

9  2»11.  rAm*<l,  1Sfl4,  1000.1  Committer  of  property;  to  file  In. 
rrutorjand  ncr.ount. 

The  provisions  of  article  lw<>  nf  title  seven^  of  chapter  eight- 
een  of  this    Oct,    requiring;   tho   general   guardian   of  an   infant's 
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property,  appointed  by  a  surrogate's  court,  to  file  in  the  month 
of  January  in  each  year  an  inventory,  account  and  iitllduvit,  and 
prescribini?  tlie  form  of  the  papers  so  to  be  tiled,  apply  to  a  com- 
mittee of  the  property  appointed,  as  prescrdjed  in  this  title.  1^'or 
the  purpose  of  making  that  ai>plication  the  commit leo  is  deemed 
a  general  guardian  of  the  property;  the  person  with  respect  to 
whom  he  is  appointed,  is  deemed  a  ward  and  the  papers  must  be 
filed  in  the  oltice  of  the  clerk  of  the  court  by  which  the  commit- 
tee was  appointed,  or  if  he  was  appointed  by  tlie  supreme  court, 
in  the  clerk's  oflice  where  the  order  appointing  him  is  entered, 
and,  if  the  incompetent  person  for  whom  such  committee  is  ap- 
pointed has  been  committed  to  a  state  institution*  and  is  an 
inmate  thereof,  a  duplicate  of  such  inventory,  account,  and  afB- 
davit,  shall  be  filed  also  by  said  committee  with  the  superintend- 
ent or  otficer  having  special  jurisdiction  over  the  institution 
where  the  incompetent  person  is  confined.  In  every  case  where 
a  committee  has  used  or  employed  the  services  of  an  incompe- 
tent person,  with  respect  to  whom  he  has  been  appointed  a  com- 
mittee, or  where  moneys  have  been  earned  by  or  received  on 
behalf  of  such  incompetent  persoii,  the  committee  must  account 
for  any  moneys  so  earned  or  derived  from  such  services,  the 
same  as  for  other  property  or  assets  of  the  incompetent  person. 
L.  1S84,  cb.  51;  L.  1906,  ch.   181.    In  effect  Sept  1,  1000. 

§  2342.   [il.m*d,  IHOS,  1800.]      I«1.;  may  be  coiui»eUed  to  file 
tlte  Hame,  or  rc^nder  an  nddlttonnl  account,  etc. 

In  the  month  of  February  of  each  year,  the  presiding  juJce  of 
the  court,  by  which  tlie  comniittoo  of  the  property  was  appointed, 
or  if  he  was  appointed  by  the  supreme  court,  the  county  judge 
of  the  county  where  the  order  appointing  him  is  entered,  must 
exam'ine,  or  cause  to  be  examined  under  his  direction,  all  ac- 
counts and  inventories  filed  by  committees  of  the  person  and 
property,  since  the  first  day  of  February  of  the  preceding  year. 
If  it  appears,  upon  the  examination,  that  a  committee,  appointed 
as  prescribed  in  this  title,  has  omitted  to  file  his  annual  inventory ' 
or  accounting,  or  the  attidavit  relating  thereto,  as  i>rescribed  in 
the  last  section;  or  if  the  judge  is  of  the  opinion  that  the  interest 
of  the  person,  with  respect  to  whom  the  committ^oe  was  appointed, 
requires  that  he  should  enter  a  more  full  or  satisfactory  inven- 
tory or  account,  the  judge  nnist  make  an  r)rder  requiring  the  com- 
mittee to  supply  the  deficiency,  and  also,  in  his  discretion,  person- 
ally to  pay  the  expense  of  serving  the  order  upon  him.  An  order 
so  made  may  he  entered  and  enfon;ed,  and  the  failure  to  obey 
it  may  be  punished,  as  if  it  were  made  by  the  court.  Where  the 
committee  fails  to  comply  with  the  order,  within  three  mrmths 
after  it  is  made,  or,  where  the  judge  has  reason  to  believe  that 
sufficient  cause  exists  for  the  removal  of  the  couiuiittoo,  the  judge 
may,  in  his  discretion,  appoint  a  fit  person  spetnal  guardian  of  the 
incompetent  person  with  respect  to  whom  the  connnittoe  was 
appointed,  for  the  purpose  of  tiling  a  petition  in  his  behalf  fi)r  the 
removal  of  the  committee  and  prosecuting  tho  necessary  pro- 
ceedings for  that  purpose.  The  committee  may  be  cf>mi>pllea  in 
the  discretion  of  the  court,  to  pay  personally  the  costs  of  the 
proceedings  so  instituted.  The  committee  of  the  property  of  an 
incompetent  person  appointed  as  prescribed  in  this  title,  may  at 
any  time  in  the  discretion  of  the  court  ma  kin  r:  such  appointment, 
render  to  such  court  an  intermediate  judicial  account  of  all  his 
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proceedings  affecting  the  property  of  the  Incompetent  peraon  to 
the  date  of  the  filing  thereof;  and  said  aoeouut  shall  l>e  then  judi- 
cially adjusted,  determined  and  filed;  and  the  same  shall  be  in  all 
respects  a  final  judicial  account  of  the  proceedings  of  said  com* 
mittee  affecting  said  property  to  that  time.  Notice  of  the  appli- 
cation for  such  intermediate  accounting  shall  be  given  In  the 
manner  in  which  and  to  the  persons  to  whom  notice  of  application 
for  the  appointment  of  a  committee  of  the  i>erson  or  property  of 
an  alleged  lunatic,  idiot  or  habitual  drunkard  is  required  to  be 
giren  by  title  six  of  chapter  seventeen  of  the  code  of  civil  pro- 
cedure. The  court  shall  have  power  and  it  shall  be  its  duty  to 
appoint  a  suitable  person  as  special  guardian  of  the  incompetent 
perHon  for  the  protection  of  his  rights  and  Interests  in  said  pro- 
ceeding. \ 

ln\it''i^;'li^!^^^'lSTfr^^^  super-ding  amendmeni 

I  aa4&  Pv«pcrt7»  wben  to  lie  restored. 

Where  a  person,  with  respect  to  whom  a  committee  la  mp- 
pointed,  as  prescribed  in  this  title,  becomes  competent  to  manage 
himself  or  his  affairs,  the  court  must  make  an  order,  discharging' 
the  committee  of  his  property,  or  the  committee  of  his  person, 
or  both,  ac  the  case  requires,  and  requiring  the  former  committee 
to  restore  to  him  the  property,  remaining  in  the  committee's  hands. 
Thereupon  the  property  must  be  restored  accordingly. 

Id.,   S  28.   am'd. 

i  2844.   [Am*cl,   1908.]      Id.)  atnpoBltion   In  caae   of  death. 

Whore  a  pcrHoii,  of  whose  property  a  committee  has  been  ap- 
pointed, as  proKcHlKHl  in  this  title,  dies  during  his  incumi)eteuey, 
the  r)owcr  of  the  <'ommittee  ceanes;  ami  the  property  of  the 
decedent  mu.st  be  administered  and  dispoHcd  of,  as  if  a  commit- 
tee had  not  liccn  appointed.  The  committee  may,  in  such  chhc, 
render  to  the  court  by  which  he  was  appoiatt'd,  a  final  account 
of  his  proc€»ed!iig»  to\iching  the  property  of  the  incomi>etent. 
Such  acrouiit  shall  contain  an  inventory  in  the  form  pret«eril«Hl 
l)y  subdivision  one  of  section  twenty-eight  hundred  and  forty-two 
•of  this  act  and  .a  full  and  true  account  in  form  of  debtor  and 
creditor  of  all  his  receipts  and  disbursements:  and  there  shall  be 
appended  thereto  an  alttdavit  of  the  eommittee  in  the  form  pre- 
scribed by  section  twenty-eight  hundred  and  forty-three  of  this 
act  and  there  shall  be  filed  thert'with  a  voucher  for  every  pay- 
ment except  in  one  of  the  cases  sp^M'itiwI  in  section  tw(»nty-seven 
hundred  and  twenty-nine  of  this  act.  Notice  of  the  application 
for  settlement  of  such  ac<*onnt  shall  be  given  hi  such  manner  as 
the  court  may  direct,  to  the  sureties  <m  the  otUeial  l>ond  of  the 
eommittee  or*  the  legal  representatives  of  such  wireties,  and  to 
the  executor  or  administrator  of  the  de<-edent,  if  any;  and,  if 
there  be  no  executor  or  administrator.  t<»  the  (UntMlent's  huslMind 
or  wife,  and  heirs  and  next  of  kin,  or  if  any  of  those  perwous 
shall  have  died,  to  bis  exe<'utor  or  administrator.  And  sueh  ac- 
count shall  be  JH<li<*ially  settled,  adjusteil  and  determined. 

Id..  S  20  and  |  25.  am'd  hy  L.  ISfiS.  rb.  724  (6  Kilm.  681).  Am'd  by 
U   1»08,  cU.   271.      lu  etti-i'i  Sept.    1.    IWKS. 
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8  2844a.  [Added,  1900.]  Court  may  compel  perform- 
ance of  contract  made  by  Incompeteut  pemon  in  certain 
4MUies. 

The  supreme  court  shall  have  authority  to  decree  and  compel 
the  specific  performance  of  any  bargain,  contract  or  agreement 
which  may  have  been  made  by  any  idiot,  lunatic  or  habitual 
drunkard,  while  such  person  was  capable  to  contract;  and  of 
any  contract  in  relation  to  lands  made  by  the  ancestor  of  such 
p<'rson  from  whom  such  person  inherits  or  takes  as  deyisee  or 
otherwise;  and  to  diriK-'t  the  committee  of  such  i)orson  to  do  and 
execute  all  necessary  conveyances  and  acta  for  tnat  purpose;  and 
in  case  the  person  entitled  to  such  conveyance  is  the  committee 
of  such  incompetent  person,  the  said  court  may,  upon  the  petition 
of  said  committee,  appoint  some  suitable  and  proper  person  to 
execute  the  said  convej-anre  in  the  name  of  such  incompetent 
person,  upon  payment  by  the  vendee  of  any  sum  remaining  due 
to  such  person  upon  said  contract,  or  upon  the  fulfillment  of  the 
contract  on  the  part  of  the  party  who  contracted  with  the  per- 
son represented  by  said  committee. 

Added  by  L.  1009,  cb.  05.  I>ertvatlon  ^  B.  S..  pt.  2,  ch.  5.  tit.  2.  fi  22, 
an  amended  by  L.  1880.  ch.  423.  §  1.  Si>e  note  15a  of  notes  of  Board  c€ 
Statutory  Consolidation  at  end  of  code. 
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TITLE  VII. 

Proceedings  for  the  disposition  of  the  real  property  of  an 
intanty  lunatic,  idiot,  or  habitual  drunkard. 

St:«'.    2'J4.'>.  AfMoa    to    couiiK-l    conveyance. 

'2'A{\.  Who  injiy   innliif.iin   nrtion. 

2:U7.  Jiidi^mcni  :    iMVint    tlHTOof. 

2;;4S.  ApiHirntion   to  (li»iH«sc  of  real  proin-rtr  or  an  intfrest  therein. 

2.;iS».  M.;    hy    whom. 

2. ;."!(•.  Contents    of    ijetlllou. 

2  551.  liouil   <»f   ct'iiunlttee    of   Innatio,    otr. 

2  \'t2.  7<1.  :    of  giiarrllan   of   infant. 

2:t."iS.  Itond:    how   prosixMited. 

2:{ri4.  lU'rcivnoe   to   inquire  liitu  tho  applhutloii. 

2oriri.  I'Mual    orthT. 

2:{r>(;.  Ui'p<.rt  of  sale,  ote. 

2.'5."'»7.  (Vriain    8nh«»,    oti-.,    prohlhUed. 

2;{."»S.  Eifeet    of    04>nvryaiic(\    ote. 

2;>r»J).  TroefetlM   of   ^;^l^.'    (I  •.-nu'tl    real    pioiurly. 

2:iG0.  Infant   «hvnnd   a    ward    of  fonrt. 

2:im.  Plypo'^ltlnii    nf    pr'K<'<«<lv:    ari-.mnthitr. 

2:ir»2.  Partkiilar   ostah'-:    wlicn    in(-]uilc<l    in   sale. 

2:!4}:{.  Id.;   when  iMj-nghi^   to   infant,   rto. 

2oG4.  Debts   of  lufaut,   etc.,    to  bo  paid   e«|nany. 

R  '2!i4:i.  Action  to  compel  convpynncc. 

In  oithor  of  tlu>  followinj;  oasi'S,  jiu  actinn  may  l»o  maintained 
nuainst  an  infant,  or  a  i)ors(»u  iiuomiK'tcnl  to  nianajro  his  aftaira 
by  reason  of  lunacy,  idiocy,  or  hahitual  tlnnikcnncs.'^,  to  procure 
a  jud^jrnunit,  (lir<<'tinir  a  conveyance  of  real  propcu'ty,  or  of  an 
interest   in  real  projierty: 

1.  \\'liero  tlie  infant  or  incompetent  per.«^on  is  seized  or  pos- 
sessed of  the  real  pronerly,  or  interest  in  real  propi  rly,  hy  Avay 
of  mort.traue,  or  only  in  trust   for  anotlicT. 

2.  AN'here  a  valid  i-nntract  for  the  sale  or  conveyance  of  thfi 
real  i»ropert.\.  or  interest  in  real  pro])erty,  has  }»c;  n  r.iadc;  hiii  a 
conveyance  tliercf  cnnnot  In  ma^le,  ]»y  rcas  >n  of  tln'  infancy  or 
inc<dnpetency  i.f  the  person  in  \vh<^m  llie  title  is  vesti'd. 

2  R.  S.  UTi.  55  21.  22  (2  TM-i.  .r);  L.  1S74.  rh.  4\\  •  *  0.  IZ  2:  0  Ildm.  031.  923),  .in.M; 
L  1S75.  cli.  5.  4.  y>  /  :.n.|  S;  2  K.  .>.  1-4.  oh.  1,  $tji  lu,  luJ  (2  KJm.  2,2). 

§  2.140.  lAm*a,  lKS:i,I   Who  may  maintain  acUon. 

An  action  may  bo  niaint.-iinod,  in  a  oaso  specified  in  the  last 
section,  by  a  p.Tsm  entitled  to  the  convcy.-uice:  and,  also,  in 
a  c:is«»  siMM-itie<l  in  siilKlivision  second  <if  that  section,  by  th«' 
oxeriitor  or  ndnunistrator  of  the*  pers«in  who  niacb*  the  contract, 
or  of  a  ])eison  who  die<l  seize<l  or  pnsv  ssed  of  the  real  property, 
or  iut<'resl  in  real  pro]»erty,  or  by  an  heir  (»r  devisee  of  eith«T  (»f 
thosr  jx'rsons,  to  whom  the  renl  jiropcrty  has  desc(Mided.  or  was 
devised.  The  action  may  ho  maintained  by  the  committee  of 
tin*  Umatic  or  other  ineompetent  person:  but  in  tliat  case  the 
e(nirt  must  ajijioint  a  special  ^'unrdinn  f  »r  the  inc«mii)etent  person 
as  prescribed  by  law,  where  an  infant  is  defendant,  and  the 
prc»ccedings  are  the  same  as  in  a  like  action  against  an  infant. 

Id.,  R.  S.,  and  laws  as  abovr. 

6    2.t  17.   Jii«l»rnicnt:    cflToct    lliero<if. 

A  judcrmeTit,  flirectini:  such  conveyance,  shall  not  be  rendered 
unless  the  court,  after  hearing  the  parties,   is  satisGed  that   the 
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couveyauc«  ou^Lt  to  lie  made.  Upon  reuderia^;  filial  judifiuent  to 
that  effect,  the  court  has  power  to  direct  the  guardian  of  tiie  iu- 
faut's  property,  or  the  committee  of  the  property  of  the  lunatic 
or  other  incompetent  person,  or  a  special  guardian  appointed  in 
the  'action,  to  execute  auy  conveyance,  or  to  do  any  other  act, 
wfaicli  is  necessary,  in  order  to  carry  the  judgment  into  effect. 
2  B.  6.   194,  I  1(19,  and  2  R.  S.  65,  eh.  6,  $  19  (2  Cdia.  56). 

5  2348.  [An'd,  1803,  1003,  1&07.]  Application  to  Olspoae 
of  real  property   or  an  intereiit  therein. 

In  either  of  the  following  cases  real  property  or  a  term,  estate 
or  other  interest  in  real  property  of  an  infant  in  being  or  the  con- 
tingent interest  therein  of  an  infant  not  in  being  or  of  a  i>erboa 
incompetent  to  manage  his  affairs  by  reason  of  lunacy,  idiocy  or 
babitual  drunkenness,  or  an  inchoate  right  of  dower  in  reaj  prop- 
erty bekMiging  to  an  infant  or  an  incomijetent  person  or  the  possi- 
tMlity  tliot  BpoB  breach  of  a  <.*ondition  a  riglit  of  re-entry  will  vest 
in  or  real  property  will  revert  to  an  infant  or  an  incomi>etent 
pexuMU  im:  bis  heirs  solely  or  in  couonKMi  with  others  may  be  stAd, 
conveyed,  mortgaged,  released  or  leased  as  prescribed  in  the  fol- 
lowing sectional  of  this  title: 

1.  Where  the  personal  property,  and  the  income  of  the  real 
■property,  of  the  infant  or  in(^^mpetent  person,  are,  together, 
insufficient  for  the  payment  of  his  debts,  or  for  the  maintenance 
and  necessary  education  of  himself  and  his  family. 

2.  lAm*d,  1IM)3.]  Where  the  interest  of  the  infant  in  belug 
or  tlie  contingent  interest  of  an  lufuut  not  in  l^'iug,  or  the  inter- 
est  of  an  incompetent  person  require  or  will  be  substantially 
pr<»n>(^u  by  such  disiM»sition,  on  account  of  the  real  proixu-ty  or 
term,  lOr  efetnte,  or  otiker  iaterost  in  real  property  being  exposed 
i«»  irastie  <m'  dilapid&tion;  or  being  wholly  unproductive,  or  for 
itie  purpose  of  raisie^  funds  to  preserve  or  to  improve  the  same, 
or  for  other  peculiar  reasons,  or  on  account  of  other  peculiar 
t^rcTimataTiees. 

3.  Wbere  an  action  might  be  maintained  against  the  infant  or 
incompetent  person,  to  procure  a  judgment,  directing  the  con- 
versance of  tbe  real  property,  or  interest  in  real  prf>perty,  as  pre- 
scribj^d  in  sections  twenty-three  hundred  and  forty-five  and 
twenty -three  hundred  and  forty-six  of  this  act. 

4.  [Added,  1007.]  Where  the  interest  of  the  infant  or  in- 
competent person  will  be  substantially  promoted  by  releasing  or 
joining  with  others  in  releasing  for  a  valuable  consideration  tlie 
posMt>llity  tJiat  upon  bi-eaeh  of  a  condition  a  right  of  re-entry  will 
vest  in  or  real  property  will  revert  to  the  infant  or  incompetent 
persofi  ♦r  his  beire  solely  or  in  common  with  others.  Such  possi- 
Mity  is  referred  to  in  the  following  sections  of  this  title  as  a 
{KMsibiliity  of  reverter. 

2R.  %.  394,  a95,  S§  167,  170.  175  <2  Edm.  202,  203):  2  R.  S.  B34S5.  S8  H.  1^ 
19.  and  22  (2  Edm.  55  and  5G);  U  1804,  oh.  417.  §5  1  and  5  (C  Kdm.  29n; 
X..  ISflJ).  rti.  627  a  Edm.  4«8);  Ti.  1R70,  oh.  87  a  Kdiii.  584);  hIbo.  L.  1874. 
4^.  44<J.  I  38,  and  Id.,  {f  6.  9,  17  and  23  <«  Kdm.  021),  am,  am'd;  L.  18711 
tih.  574,  4  «,  and  U  187«.  cb.  267.  5  2;  L.  1S5)3.  ch.  030;  L.  1003,  ob.  154. 
B«e  L.  1003.  ch.  432-  Am'd  hy  L.  1907,  <fh.  49.  In  effoct  April  3,  1907.  See 
Bulea  55-90. 
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9  2348.  [Am'dy  ltN)5.]  Id.$  by  whom;  notiee  "VFlien  incom- 
petent. 

An  applicatiou,  in  either  of  the  cases  prescribed,  in  the  last 
section,  must  be  made  by  tlie  petition  of  ciie  general  guardian, 
or  the  guardian  of  tlie  property  of  tlie  infant;  or  by  the  commit- 
tee of  the  property  of  the  lunatic,  or  other  incompetent  person; 
or  by  any  relative,  or  other  person,  in  behalf  of  either.  Where 
the  application  is  in  behalf  of  an  infant  of  the  age  of  fourteen 
years  or  upwards,  the  infant  must  join  therein.  Where  the  ap- 
plication is  made  to  the  supreme  court,  the  petition  must  be 
presented  at  a  term  held  within  the  judicial  district,  in  which  the 
property,  or  a  part  thereof,  is  situated.  Where  such  application 
affects  the  interest  of  an  incompetent  person  who  has  been  com- 
mitted to  a  state  institution  and  is  an  inmate  thereof,  notice  of 
such  application  must  be  given  to  the  superintendent,  acting 
superintendent,  or  state  officer  having  special  jurisdiction  over  the 
institution  where  the  incompetent  person  Is  confined. 

Id.,  R.  S.,  and  Uwa  oa  In  last  flection;  L.  1906,  cb.  434.  In  effect  Se.;t.  1. 
1806. 

S  2360.  [Am'd,  1803,  lOlO.]      Contents  of  petition. 

The  petition  must  be  verified  in  like  manner  as  a  verified  plead- 
ing in  an  action  in  the  supreme  court.  It  must  set  forth  the 
grounds  of  the  application;  and  in  a  case  specified  in  subdivisions 
first  and  second  of  the  last  section  but  one,  other  than  a  case 
where  the  application  is  made  for  the  sale  of  an  undivided  inter- 
est of  the  infant  or  incompetent  person  in  one  or  more  parcels  of 
land  in  onier  to  avoid  an  action  of  partition  on  the  part  of  his 
eotenantfi,  or  for  the  dower  of  a  widow  therein,  it  must  also 
state  the  particulars  and  value  of  the  real  and  personal  prop- 
erty, and  the  amount  of  the  income  of  the  infant  or  incompe- 
tent person;  the  disi)08ition  which  has  been  made  of  bis  peiv 
sonal  proi>erty,  and  an  account  of  the  debts  or  demands,  if  any, 
existing  against  his  estate.  In  the  case  above  specified  where 
the  application  is  made  for  the  sale  of  an  undivided  interest 
of  the  infant  or  incompetent  person,  the  petition  must  state 
the  i)articulars  and  value  of  the  real  property  in  respect  to 
which  a  sale  is  desired. 
L.  1S03,  ch.  311.     Soe  Rale  55.    Am'd  by  L.  1910.  ch.  235.    In  effect  Sept. 

§  2361.  IAm*d,  1803,  1003,  1007.]  Bond  of  committee  of 
InnatlCy  et  cetera. 

An  application  to  sell,  mortgage,  release  or  lease  real  property, 
or  an  interest  in  real  property,  of  a  lunatic,  idiot  or  habitual 
drunkard,  cannot  be  granted,  unless  a  committee  of  his  property 
has  been  appointed.  Fpon  such  an  application,  if  it  is  made  by 
the  committee,  the  court  must  make  an  order,  directing  him  to  file 
with  the  clerk,  a  bond,  in  such  a  form,  in  such  an  amount,  and 
with  such  sureties,  as  it  directs,  conditioned  for  the  faithful  dis- 
oharge  of  his  trust;  for  the  7)aying  over  and  investing  of,  and 
accounting  for,  all  moneys  received  by  him  in  the  special  pix)ceed- 
Ing,  according  to  the  direction  of  any  court  having  nuthorily   to 
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give  directions  in  the  premises;  and  for  cue  observuuce  of  liiu 
dirtc-ticns  of  the  court,  in  relation  to  the  trust.  If  the  application 
is  made  by  any  other  person,  an  order  must  be  made  thereupon, 
requiring  the  committee  to  show  cause  why  he  should  not  lilo 
such  a  bond.  If,  after  hearing  the  committee,  the  court  Is  of  the 
opinion,  that  there  is  a  probable  cause  for  granting  the  applica- 
tion, it  may  make  an  order,  requiring  the  committee  co  tile  su«h  a 
bond;  or,  if  the  committee  so  elects,  or  fails  to  file  the  bond  as 
directed  in  the  order,  it  may  arpoiut  a  suitable  person  to  bo  the 
special  «:uardian  of  thi;  incompetent  person,  with  respect  to  llu* 
proceedings;  who  must  thereupon  file  such  a  bond.  Where  an  ap- 
plication is  made  to  release  an  inchoate  right  of  dower,  appli(:a- 
tion  mnst  be  made  by  the  husband  of  the  lunatic,  idiot  or  habiti^al 
drunkard  and  may  be  made  before  or  after  a  committee  has 
been 'appointed,  except  that  application  may  be  made  by  the  com- 
mittee of  the  property  of  the  lunatic,  idiot,  or  habitual  drunkard 
in  any  case  where,  at  the  time  of  the  application,  the  property 
to  which  the  inchoate  right  of  dower  attaches  has  already  been 
sold  by  the  husbaud  and  the  wife  has  not  joined  in  the  couycy- 
ance  or  otherwise  released  her  inchoate  right  of  dower.  When 
the  application  is  made  by  the  husband,  the  court  may  appoint 
him  special  guardian,  and  he  must  file  a  bond  as  herein  provided. 
L.  180S,  cb.  639;  L.  1903,  ch.  368;  L.  1907,  ch.  49.    In  effect  April  3.  1907. 

5  2362.    [Am'd,  1893,  1907.]    Id.)  of  ffvardlan  of  infant. 

Upon  an  application  to  sell,  mortgage  release  or  lease  real 
property  or  an  interest  in  real  property  of  an  infant,  the  court 
must  appoint  a  suitable  person  to  be  the  special  guardian  of  the 
infant  with  respect  to  the  proceedings,  who  must  thereupon  file 
with  the  clerk  a  bond  as  prescribed  in  the  last  section.  Any  trust 
company  authorized  by  the  laws  of  this  stale  to  act  as  general 
guardian  of  the  estate  of  an  infant  without  giving  security  may 
be  appointed  such  special  guardian  and  in  such  case  the  court 
in  the  order  of  appointment  may  dispense  with  the  giving  and 
filing  of  any  such  bond. 
U  1893,  ch.  268;  L.  1907.  ch.  49.    In  effect  April  3,  1907.    See  ff  475. 

§  23S3.  Bond  I  lioir  proseented. 

Upon  a  breach  of  the  condition  of  a  bond,  given  as  prescribed 
in  cither  of  the  last  two  sections,  the  court  must  direct  it  to  be 
prosecuted  for  the  benefit  of  the  person  injured. 

S  2354.  [Ajn*dy  1898.]  Reference  to  Inqnire  into  the  appli- 
cation. 

Upon  the  presentation  of  the  petition,  and  the  filing  of  the  bond, 
where  the  filing  of  such  a  bond  shall  be  necessary,  the  court  must 
make  an  order  appointing  a  suitable  person  a  referee  to  inquire 
into  the  merits  of  the  application.  The  referee  must  examine 
into  the  truth  of  the  allegations  of  the  petition;  hear  the  allega- 
tions and  proofs  of  all   persons  interested   in  the  property,   op 
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otherwise   iuUTCHted   in   the  application;   and   report  his  opiniou 
luereupou»  together  with  the  testimony,  with  all  couvenient  speed. 
U  1893.  ch.  208.    See  Rule  56. 

S  2355.   [Am'd,  1803,  190t.]    Final  order. 

Upon  the  HHug  of  the  referee*s  report,  and  after  examiniug 
Into  the  matter,  the  court  must  make  a  final  order  upon  th^ 
application.  In  a  proper  case  a  final  order>  confirming  the  ref- 
eree's report,  must  direct  that  the  real  property  or  term,  estate, 
possibility  of  reverter  or  other  interest  in  real  property  or  a  part 
thereof  of  an  inchoate  right  of  dower  therein,  as  iij  necessary,  or 
as  justice  requires,  be  mortgaged,  let  for  a  term  of  years,  sold, 
released  or  conveyed  by  the  special  guardian,  appointed  as  pre- 
scribed in  this  title,  or  by  the  committee  of  the  pronerty  of  the 
lunatic  or  other  incompetent  person.  The  final  order  must  also 
contain  such  directions,  respecting  the  (imp,  manner  and  condi- 
tions of  the  sale,  release  or  conveyance  directed  thereby,  as  the 
court  thinks  proper  to  Insert  therein. 

L.  1893.  cb.  689;  L.  1007.  ch.  49.    In  effect  Apcil  8^  IdOTi 

S  2360.   tAmM,    1803.]    Report    of   sale,    etc. 

Before  a  sale,  mortgage,  release,  or  lease  can  be  made  pursuant 
lo  the  final  order,  the  special  guardian  or  the  committee  must 
enter  into  an  agreement  therefor,  subject  to  the  approval  of  the 
court;  and  roust  report  the  agreement  to  th«  csourt  under  oath. 
Upon  the  confirmation  thereof  by  the  order  of  the  couirt,  he  must 
execute,  as  directed  by  the  court,  a  deed,  mortgage,  reieane  or 
lease.  Where  the  final  order  directs  the  execution  of  a  convey 
anee  in  the  first  instance,  for  the  purpose  of  fulfilling  a  contract, 
or  because  the  property  is  held  by  wa^  of  mortgage,  or  in  trust 
only,  the  guardian  or  committee,  executtn«r  the  coaTeyance»  must 
report  the  conveyance  to  the  court,  under  oath. 

h.  18ai.  ch.  630^ 

S  2357.   Certain  salen,   etc.,  prohibited* 

Real  property,  or  an  interest  in  real  property,  shall  not  be  sold, 
lea.sed,  or  mortgaged,  as  prescribed  in  this  title,  contrary  to  the 
provisions  of  a  will,  by  whick  it  wai  daviafid»  or  of  a  conyeyance 
or  other  instrument,  by  which  it  was  transferred,  to  the  infant  or 
Incompetent  pers^>n, 

9  2358.  [AmM,  1803,  1000,  1007. "l  filfect  of  eonveyaiftc^, 
etc. 

A  deed,  mortgage,  release,  or  lease,  ma(1e  in  good  faith,  as  pre- 
scribed iu  this  title,  either  upon  an  application  in  behalf  of  the 
infant  or  an  incompetent  person,  or  pursuant  to  the  directions 
contained  in  a  judgment  rendered  against  him,  has  the  same 
validity  and  eftect,  as  if  executed  by  the  person  in  whose  behalf 
it  was  executed,  and  as  if  the  infant  was  of  full  «g«  op  the  luna- 
tic, idiot,  or  habitual  drunkard  was  of  sound  mind  and  competent 
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to  manage  hJa  or  bet  aflfairs.  And  the  same  shall  be  valid  and 
effectual  to  vest  in  any  i^iirchaser  or  i»urehascrs  any  interest 
therein  of  any  infant  not  in  behig,  at  the  time  of  the  said  sale, 
and  any  mortgage  so  executed  shall  be  a  valid  lieu  and  charge 
upon  the  contingent  interest  of  any  infant  not  in  being,  at  the 
time  of  the  execution  and  delivery  of  the  same.  And  a  release  of 
an  inchoate  right  of  dower  as  authorised  by  this  title  shall  have 
the  same  effect  as  if  the  wife  had  joined  with  the  husband  in  a 
deed  or  conveyance  of  the  ijroperty  affected  thereby  and  had  duly 
acknowledged  the  same  in  the  manner  required  by  law  to  pass  the 
estate  of  moiTlod  women. 
li.  19M,  ch.  030;  U  1006,  ch.  127;  U  1907.  ch.  49.    In  effect  April  3.  1007. 

I  :$851>.  [Am'd^  lHii:i,  10O7.J  Fjriicee4a  of  M|1«  ae«m94  re«l 
property. 

A  sale  of  real  property,  or  of  an  interest  in  real  property,  other 
than  a  possibility  of  reverter  uf  an  infant  or  incompetent  person, 
made  as  prescribed  in  this  title,  does  not  give  to  the  infant  or  in- 
competent person,  any  otlier  or  greater  interest  in  the  proceeds  of 
the  9ale,  than  he  or  she  had  in  the  property  or  interest  sold. 
Those  proceeds  are  deemed  proi>erty  of  the  same  nature,  as  the 
estate  or  interest  sold,  until  .the  infant  arrives  at  full  age,  or  the 
incompetency  is  renjoyed.  The  proceeds  of  tlje  release  of  q  possi- 
bility of  reverter  shall  be  deemed  and  treated  as  if  they  were 
proceeds  of  real  property  of  which  the  infant  was  seized  and  pos- 
sessed. If  the  infant  should  die  before  arriving  at  full  age,  or  the 
iueompeteut  person  should  die  before  the  incompetency  is  removed 
not  leaving  any  personal  property,  or  not  leaving  sufficient  personal 
l>roperty  to  pay  funeral  expenses  ond  expenses  that  moy  be  ncc- 
cMSary  or  net»e$sarily  incurred,  then  in  either  or  eac^h  case  llie  pro» 
ceeds  are  to  be  deemed  personal  property  so  far  as  may  be  necea* 
sary  to  pay  the  funeral  and  other  necessary  expenses.  The  pro- 
ceeds are  to  be  paid  upon  order  of  the  surrogate's  ooart  or  court 
having  jurisdiction  of  the  estate  of  the  deceased,  to  ati  adminis- 
trator appointed  by  the  surrogate  to  administer  upon  deoedent's 
estate^  and  after  paying  all  funeral  expenses  and  expenses  of 
administration  and  an)  indebted  rest;,  the  lemaindor,  If  any  thero 
be,  shall,  upon  the  order  of  the  surrogate,  bo  paid  into  tlie  hands 
of  the  trustee  who  held  the  same,  to  be  distributed  as  the  law 
directs.  This  act  is  to  include  the  said  proceeds  of  any  infant  or 
incompetent  person  that  has  died  prior  to  this  amendment,  the 
proceeds  now  remniniiig  in  the  hands  of  a  trustee. 

U   188d,  ch.  Sift;  L.  1007,  eb.  40.    In  effect  Alkrll  8,  1007. 

S  2360,  Infant  deemed  a  Tvard  of  court. 

From  the  lime  of  the  filing  of  a  petition,  by  or  in  behalf  of  ;in 
Infant,  praying  for  au  order  directing  a  conveyance,  or  a  sale, 
mortgage,  or  lease  of  his  real  property,  or  of  an  interest  in  real 
property,  the  infant  is  consiilered  a  ward  of  tlie  court,  -with 
respect  to  that  real  property  or  interest,  and  the  income  und 
procC'cds  thereof. 
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S  2361.  [Am'd,  1803,  1003,  1006,  1007.1  Disppaitton  of  pro« 
ceeds;  account Insr. 

The  court  must,  by  order,  direct  the  disposition  of  the  procee«is 
of  such  a  sale,  mortgage,  release  or  lease.  It  must  direct  the  in- 
veatmeut  of  any  portion  thereof  belonging  to  the  infant  or  incom- 
petent person,  which  is  not  needed  for  the  payment  of  debts  or 
the  safe  keepmg,  of  the  immediate  maintenance  and  education,  of 
himself  or  his  family,  or  for  the  preservation  or  improTemeut  of 
his  real  property  or  his  interest  in  real  property.  It  must  require 
a  report,  under  oath,  of  the  disposition  and  investment  thereof,  to 
be  made  as  soon  aj  practicable,  and  must  compel  periodical  ac- 
counts to  be  rendered  thereafter  by  each  person,  who  is  intrusted 
"With  the  proceeds,  or  any  part  thereof.  Where  an  inchoate  right 
of  dower  is  released  as  prescribed  in  this  title  and  such  release 
is  to  accompany  a  sale  by  the  husband  of  the  property  to  which 
the  inchoate  right  of  dower  attaches,  the  court  shall  make  an 
order  requiring  one-third  of  the  amount  realized  on  the  sale  of  the 
property  to  which  tlie  inchoate  right  of  dower  attached  to  be 
invested  by  the  special  guardian,  or  paid  into  the  court  to  be  held 
for  the  benefit  of  the  husband  during  his  life  and  upon  his  death 
for  thfi  benefit  of  the  wife  during  her  life,  or  the  court  may  direct 
said  amounts  to  be  paid  to  the  husband  upon  his  giving  a  bond 
in  the  penalty  of  at  least  double  the  amount  so  received  for  such 
release,  with  at  least  two  sureties,  who  shall  justify  in  double  the 
amount  of  such  penalty,  conditioned  for  the  repayment  as  the 
court  shall  direct  by  his  executors  or  administrators  of  such 
amount  upon  the  death  of  the  husband.  Where  an  inchoate  righi 
of  dower  is  released  as  prescribed  in  this  title,  and,  at  the  time 
of  the  application,  the  property  to  which  the  inchoate  right  of 
dower  attaches  has  already  been  sold  by  the  husband,  and  the 
wife  has  not  joined  in  the  conveyance  or  otherwise  released  her 
inchoate  right  of  dower,  the  court  shall  make  an  order  that,  as 
the  consideration  for  the  release,  or  as  part  of  the  consideration 
therefor,  there  be  paid  to  the  special  guardian  or  into  the  court 
an  amount  to  be  fixed  by  the  court  as  equal  to  one-third  of  the 
fair  market  value  of  the  property,  to  be  invested  by  the  special 
guardian  or  held  by  the  court  for  the  benefit  of  the  person  makinfc 
such  payment  during  the  life  of  the  husband,  and  upon  his  death 
for  the  benefit  of  the  wife  during  hor  life,  and  upon  her  death  to 
be  returned  to  the  person  making  such  payment  or  to  his  execu- 
tors, administrators  or  assigns;  or  in  lieu  of  such  payment  the 
court  may  allow  a  bond  to  be  given  in  the  penalty  of  at  leajit 
double  the  amount  so  fixed  as  equal  to  one-third  of  the  fair 
market  value  of  the  property,  with  at  least  two  sureties,  who 
shall  justify  in  double  the  amount  of  such  penalty,  conditioned 
for  the  pnynient  as  the  court  shall  direct,  upon  the  death  of  the 
husband  lenvinff  the  wife  surviving,  of  the  said  sum  so  fixed  as 
cqunl  to  nno-third  of  the  fair  value  of  the  property,  to  be  held 
for  the  benefit  of  the  wife  during  hor  life  and  upon  her  death  to 
be  returned  to  the  i)erRon  giving  such  bond  or  to  his  executors, 
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administrators  or  assigns.  In  case  by  any  contingency,  infants 
not  in  being  may  thereafter  become  possessed  of  any  interest  In 
said  x^i^emises  so  sold,  mortgaged  or  leased,  the  court,  in  case  of 
a  sale,  shall  cause  the  proceeds  of  the  sale,  after  paying  the  coats 
and  expenses  of  the  same,  to  be  placed  at  interest  for  the  benefit 
of  the  persons  who  are,  or  who  may  ultimately  be  entitled  to  the 
same,  and  shall  not  authorize  the  distribution  of  the  same  in  ad- 
vance of  said  contingency,  except  upon  a  petition  of  some  person 
entitled  thereto,  and  upon  filing  a  bond  in  such  penalty  as  the 
court  shall  direct,  with  two  or  more  sureties  approved  by  the 
conrt,  and  conditioned  that  in  case  of  any  contingency  by  which 
any  infant  not  thfn  in  being  shall  thereafter  become  entitled  to 
any  of  the  proceeds  of  the  sale,  that  said  petitioner  will  pay  to 
said  person  or  persons  his  or  their  proportionate  share  of  the 
money  so  paid  over  to  said  petitioner;  and  in  the  case  of  the 
mortgaging  of  said  real  estate  the  proceeds  of  the  same,  after 
paying  costs  and  expenses,  shall  bo  paid  out  and  disbursed  under 
the  direction  of  the  court  only  for  the  purpose  of  paying  lawful 
charges  thereon  or  repairing,  improving,  building  upon  or  other- 
wise enhancing  in  value  any  real  estate  so  mortgatjM  as  afore- 
said. 

U  1»93.  cb.  639:  L.  1903,  ch.  308;  L.  1906,  ch.  127;  U  1807,  cb.  49. 
In  effect  April  Z.  1907. 

S  2362.  Particular  estates |  when  Included  In  sale. 

Where  the  real  property,  or  the  estate,  term  or  other  interest 
in  real  property,  directed  to  be  sold,  is  subject,  absolutely  or 
contingently,  to  a  right  of  dower,  or  an  estate  for  life,  or  is  sub- 
ject to  an  estate  for  years,  in  the  whole  or  any  part  thereof,  the 
person,  having  the  prior  right  or  estate,  may  manifest  in  writing 
his  consent,  either  to  receive,  from  the  proceeds  of  the  sale,  a 
gross  sum,  to  be  fixed  according  to  the  principles  of  law  applica- 
ble to  annnlti(»s.  in  satisfaction  of  his  right  or  estate;  or  40  have  a 
proportionate  .share  of  the  proceeds  of  the  sale  invested,  and  the 
interest  thereof  paid  to  him,  from  the  time  of  the  investment,  or 
of  the  commencement  of  his  right  or  estate,  as  justice  requires, 
until  the  determination  of  his  right  or  estate.  Upon  filing  the 
consent  with  the  cierk,  the  final  order  may,  in  the  discretion  of 
the  court,  direct  a  sale  of  the  entire  property,  to  which  the  right 
or  estate  attaches.  In  snc-h  a  case,  the  court  must,  after  the  sale, 
ascertain  the  value  of  the  right  or  interest  of  the  person  so  con- 
senting; and  the  final  order  must  either  direct  the  payment,  from 
the  proceeds  of  the  sale,  of  the  gross  sum  so  ascertained  as  the 
value,  or  the  investment  of  a  just  proportion  of  the  proceeds, 
and  the  payment  to  him  of  the  interest  thereof.  But  such  a 
gross  sum  shall  not  be  paid,  nor  shall  such  an  investment  be 
made,  until  an  eflFectual  release  of  the  right  or  estate  of  the 
person  so  consenting,  executed  to  the  satisfaction  of  the  court, 
and  duly  acknowledged  or  proved,  and  certified,  in  like  manner  as 
a  deed  to  be  recorded  in  the  county,  has  been  filed  with  the  clerk. 

2  R.  S.  196.  U  181. 182  (2  Edin..204);  L.  1864.  ch.  417  (6  Edm.  292.,  293);  L.  1874,  cfa. 
446,  IS  13. 15, 16  (9  Edm.  932). 
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§  2303.  I<1.;   TThcu    belonerlnar  to   Infant,  etc. 

Where  the  interest  of  the  infant,  or  of  the  lunatic  or  other  in- 
competent person,  consists  of  a  right  of  dower,  or  an  estate  for 
life,  or  for  years,  the  final  order  may  authorize  the  special  guard- 
ian or  committee  to  join,  with  the  person  or  persons  holding  the 
reversionary  estate,  in  a  conveyance  of  the  property  to  which  the 
interest  attaches,  so  as  to  release  the  right  of  dower,  or  fully 
convey  the  particular  estate,  oii  receiving,  from  the  proceeds  of 
the  sale,  a  gross  sum,  in  patisf action  of  that  interest,  or  a  pro- 
iwrtionate  part  of  the  proceeds,  to  be  invested  until  the  de- 
termination of  the  particular  estate;  and,  in  either  case,  to  be 
ascertained  as  pri-iscriUed  in  the  last  section.  Where  a  propor- 
tion of  the  proceeds  is  so  received  by  the  guardian  or  committee, 
for  investment,  the  final  order  must  provide  for  the  investment 
thereof,  until  the  determination  of  the  particular  estate;  and 
then  for  the  payment  thereof  to  the  person  entitled  thereto, 

§  23G4.  Debts  of  Infant,  etc.^  to  be  paid  equally. 

In  the  application  of  money,  arising  from  a  sale,  mortgage  or 
lease,  made  for  the  purpose  of  paying  debts,  as  prescribed  in  this 
title,  the  special  guardian  of  the  infant,  or  the  committee  of  the 
property  or  the  incompetent  person,  must  pay  all  debts,  in  equal 
proportion,  without  giving  a  preference  to  a  debt  founded  upon 
a  specialty,  or  upon  which  judgment  has  been  taken. 

2  B.  8.  54,  I  15  (a  Edm.  65) ;  L.   18T4,  di.  446,  f  21  <9  BdoL  9Sd). 
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TITLE  Vlil. 
Arbitr&tiozu. 

See.  2366.  Wben  submlBsion  to  ar1)!trntlon   cannot  he   mftde. 
aM6.  What  controTetuies  may   be   eubmitted.   Mud   laow. 
StMiT.  Appolntnicut  of   additional   iiiH>tu«Lor,   vt    ujuiaiv. 
2S0S*  Tluiv  fur   hettiiufi;  aUjouiuiueiii,   vie 
2(0^.  Arbitrators  to  be  sworn. 
2870.  Attendance  of  witnesses,  etc. 

38TX.  All  tJie  Mrbltrators  to  meet;  wbeii  niajoritj   nay  award.    Femt 
1078.  Aw^rdj    to   be  nutbeutlcuCttd,   «lc. 
iOl'i,   Motlou  to  confirm  award. 
2S74.  Jd.;  to  vacate  award. 
<97&.  Id.;  to  modify  oi*  ctHTeoC  award. 
2876.  Motions;  wtaen  lo  be  made. 
2377.  Costs  on  vacating  award. 

2878.  Judgment  on  award;   wben  and  how  entered.    Costs. 
2878.  Judgn^eni'foU. 

2380.  Ktfect  of  Judgment;  how  enforced. 
SS81.  Appeal. 

2388.  juivot  oC  party *s  death,  lunacy,  stc.;  proceedlogs  tbsreapen. 
238S.  Itovocatlen   of    submission. 
2881.  Liability  of  uarty   who  revokes. 
2885.  LlmitatioQ    of  recovery   agalust   him. 
saw.  ApplicaUett  of  this  title. 

I  2806.  When  submlsalon  to  arbitrutlon  cannot  bo  niadii. 

A  flvbmififiioa  oX  a  controverey  to  arbitration  cauaot  be  mad^ 
cither  a«  prescribed  in  this  titli^  or  otherwific,  in  either  ot  the 
following'  cases: 

1.  Where  one  of  the  parties  to  the  controversj  is  an  infant, 
or  a  person  incompetent  to  manage  his  affairs,  by  reason  of  lunacy^ 
idioey,  or  habitual  uruutkcuuvjss. 

2.  Where  the  controversy  arises  respecting  a  claim  to  an  es- 
tate in  real  property,  in  fe^*  or  for  life. 

Bnt  Trhere  i  person,  capable  of  entering  into  a  submission, 
has  knowingly  entered  inlo  the  Fame  with  a  person  incapable 
of  3o  doing,  as  prescribed  In  snMivisiion  first  of  this  section,  the 
objection,  on  the  ground  of  incnpjicity,  can  be  taken  only  i:i  be- 
half of  tne  person  so  incftpncitftted.  And  the  second  subdivision 
of  this  section  does  not  prevent  the  snbmlssioit  of  a  cljiim  to  an 
estate  for  years,  or  other  interest  for  a  term  of  years,  or  for  iwie 
year  or  less,  in  real  property;  or  of  a  controversy  resppcting  the 
partition  of  renl  property  between  ioiiU  tenants  or  tejMBts  in 
common;  or  of  a  controversy  respecting  the  boundaries  of  laiidB» 
«r  the  adineaeurement  of  dower. 

a  R.   8.  641.   H  1   aod   2   (2  fidm.   6aO>. 

I  230<1*  WJu&t  controrerales  may  be  sabmltted,  i<nd  bovr. 

Sxeept  as  otherwise  prescribed  in  the  last  s' ctiou,  two  or  mt^re 
persons  may,  by  an  in.strument  in  writing,  duly  ackuowli'd^jed 
or  proved,  and  certified,  in  like  manner  as  a  deed  to  be  recorded, 
Hnbmit  to  the  arbitration  of  one  or  more  arbitrators,  nny  contro' 
versy,  existing  bi'tween  them  nt  the  time  of  the  .submission,  which 
MMit  be  tft«  subject  of  nn  nction.  They  tuny,  in  tli<^  submiSBlon, 
agree  that  a  judgment  of  a  court  of  record,  specified  iu  the  iu- 
^^wnent,  shall  lie  rendered  upon  the  award,  mjide  pursmiot  to 
the  submission.  If  the  supreme  co.iii:  is  thus  specified,  the  jul>- 
faission  may  also  specify  tne  county  in  which  the  judgment  shall 
Ee  outered.  If  it  aoci  not,  the  judgment  may  be  .entered  in  any 
oo«Dty. 

Id.,  Siirt  oC  S  1  ssd  §  «. 

ooQr 
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S  2367.  Appointment  of  nddltlonal  arbitrator,  or  uiu|iire. 

Where  a  submission  is  made  as  prescribed  iu  this  tiiie,  au  ad.ii- 
tional  arbitrator  or  an  umpire  cannot  be  BeieCied  or  appomiod,  uu- 
less  the  submission  expressly  so  provides,  where  a  submiiisiou* 
made  either  as  prescribed  in  this  title  or  otherwise,  provides  tliat 
two  or  more  arbitrators,  therein  designated,  may  select  or  ap- 
point a  person  as  an  additional  arbitrator  or  as  an  umpire,  the 
selection  or  appointment  must  be  in  writing.  An  additional  arbi- 
trator or  umpire  must  sit  with  the  original  arbitrators  upon  the 
hearing.  If  testimony  has  been  taken  before  his  selection  or  ap- 
pointment, the  matter  must  be  reheard,  unless  a  rehearing  is 
waived  in  the  submission,  or  by  the  subsequent  written  consent 
of  the  parties,  or  their  attorneys. 

1  2S868.  Time  tor  bearing |  adjournment,  ete. 

Subject  to  the  terms  of  the  submission,  if  any  are  specified 
therein,  the  aroitrators,  selected  as  prescribed  in  this  title,  must 
appoint  a  time  and  place  for  the  hearing  of  the  matters  sub- 
mitted to  them;  and  must  cause  notice  thereof  to  be  given  to 
each  of  the  parties.  They,  or  a  majority  of  them,  may  adjourn 
the  hearing  from  time  to  time,  upon  the  application  of  either 
party,  for  good  cause  shown,  or  upon  their  own  motion;  but  not 
beyond  the  day  fixed  in  the  submission  for  rendering  their  award, 
unless  the  time  so  fixed  is  extended  by  the  written  consent  of  the 
parties  to  the  submission,  or  their  attorneys. 

2  B.  8.  641,  i  8. 

I  2369.  Arbitrators  to  be  ■'VForn. 

Before  hearing  any  testimony,  arbitrators  selected  either  as 
prescribed  in  this  title  or  otherwise  must  be  sworn,  by  an  officer 
designated  in  section  842  of  this  act,  faithfully  and  fairly  to 
hear  and  examine  the  matters  in  controversy,  and  to  make  c 
just  award,  according  to  the  best  of  their  understanding;  unless 
the  oath  is  waived,  by  the  written  consent  of  the  parties  to  the 
submission,  cr  their  attorneys. 

Id.,  f  4,  and  part  of  i  5. 

I  aSTO.  Attendance  of  witnesses,  ete« 

The  arbitrators,  selected  either  as  prescribed  in  this  title,  or 
otherwise,  or  a  majority  of  them,  may  require  any  person  to 
attend  before  them  as  a  witness;  and  they  -have,  and  each  of 
them  has,  the  same  powers,  with  respect  to  all  the  proceedings 
before  them,  wliich  nro  conferred,  by  the  provisions  of  title  second 
of  chapter  ninth  of  this  act,  upon  a  board,  or  a  member  of  m 
board,  authorized  by  law  to  hear  testimony. 

Id.,  9  6.  and  part  of  $  5, 

§  28T1.  All  the  arbitrators  to  meetf  wlien  maforttr  mmr 
avrard.    Fees. 

All  the  arbitrators,  sclortod  as  prescribed  in  this  title,  must  meet 
togethor,  ant!  hoar  all  the  allogntions  and  proofs  of  the  parties; 
but  an  award  by  r,  majority  of  them  is  valid,  unless  the  concnr' 
rrnce  of  all  1 :  expressly  rronired  in  the  sithmlsfiion.  Unless  it  Is 
otherwise  expressly  provided  in  the  submission,  the  award  majr 
require  the  payment,  by  either  party,  of  the  artritrators'  fees,  not 
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y- 

exceeding  the  fees  allowed  to  a  like  number  of  referees  in  the 
supreme  court;  and  also  their  expenses. 
2  B.  s.  Ml,  i  7. 

{2872.  Award)  to  be  autlaentlcated,  ete. 

To  entitle  the  award  to  be  enforced,  as  prescribed  in  this  title, 
it  must  be  in  writing;  and,  within  the  time  limited  in  the  fiubmis- 
sion,  if  any,  subscribed  by  the  arbitrators  making  it;  acknowl- 
edged or  proved,  and  certified,  in  like  manner  as  a  deed  to  be 
recorded;  and  either  filed  in  the  oflBce  of  the  clerk  of  the  court. 
In  which,  by  the  submission,  judgment  is  authorized  to  be  en- 
tered upon  the  award,  or  dellyered  to  one  of  the  parties,  or  his 
attorney. 

Id.,  i  8,  and  part  of  f  9. 

§2373.  Motion  to  confirm  a'ward. 

At  any  time  within  one  year  after  the  award  is  made  as  pre- 
scribed in  the  last  section,  any  party  to  the  submission  may  ap- 
ply to  the  court,  specified  in  the  submission,  for  an  order  confirm- 
ing the  award;  and  thereupon  the  court  must  grant  such  an  order, 
unless  the  award  is  vacated,  modified  or  corrected,  as  prescribed 
in  the  next  two  sections.  Notice  of  the  motion  must  be  served, 
upon  the  adverse  party  to  the  submission,  or  his  attorney,  as 
prescribed  by  law  for  service  of  notice  of  a  motion  upon  an  attor- 
ney in  an  action  in  the  same  court.  In  the  supreme  court,  the 
motion  must  be  made  within  the  judicial  district,  embracing  the 
county  where  the  judgment  Is  to  be  entered. 

Id.,  remainder  of  |  0. 

$2374.  Id.;  to  ira«ate  award. 

In  either  of  the  following  cases,  the  court,  specified  in  the  sub- 
mission, must  make  an  order  vacating  the  award,  upon  the  appli- 
cation of  either  party  to  the  submission: 

1.  Where  the  award  was  procured  by  corruption,  fraud,  or  other 
undue  means.  ^ 

2.  Where  there  was  evident  partiality  or  corruption  in  the  arbi- 
trators, or  either  of  them. 

3.  Where  the  arbitrators  were  guilty  of  misconduct,  in  refusing 
to  postpone  the  hearing,  upon  sufficient  cause  shown,  or  in  refus- 
ing to  hear  evidence,  pertinent  and  material  to  the  controversy; 
or  of  any  other  misbenavior,  by  which  the  rights  of  any  party 
have  been  prejudiced. 

4.  Where  the  arbitrators  exceeded  their  powers,  or  so  imper- 
fectly executed  them,  that  a  mutual,  final,  and  definite  award, 
upon  the  subject-matter  submitted,  was  not  made. 

Where  an  award  is  vacated,  and  the  time,  within  which  the 
submission  requires  the  award  to  be  made,  has  not  expired,  the 
court  may,  in  its  discretion,  direct  a  rehearing  by  the  arbitrators. 

Id..   S  10,  and  part  of  fi  13. 

f  2376»  Id*;  to  modify  or  correct  a-ward. 

In  either  of  the  following  caaep.  the  court,  specified  in  the  sub- 
mission, must  make  an  order  modifying  or  correcting  the  award, 
upon  the  application  of  either  party  to  the  submission: 

1.  Where  there  was  an  evident  miscalculation  of  figures,  or 
an  evident  mistake  in  the  description  of  any  person,  thingj  or 
property,  referred  to  in  the  award. 

5S7 
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2.  Where  the  arbitrators  have  awarded  npon  a  matter  not  bqIh 
mitted  to  them,  not  affecting  the  merita  of  the  duciaiou  u|m>u 
the  matters  submitted. 

3.  Where  the  award  is  imperfect  in  a  matter  of  fonn,  not 
affecting  the  merits  of  the  ooutroTersy,  and  if  it  had  beien  a 
referee's  report,  the  defect  could  liave  been  amended  or  disre- 
garded by  the  court* 

The  order  may  modify  and  correct  the.  award,  so  as  to  affcci 
the  intent  thereof,  and  promote  justice  between  the  parties, 
2  B»  &  Ml,  SI  11  ana  IS. 

I  S376.  Motional  frheti  to  be  maAe* 

Notice  of  a  motion  to  vacate,  modify  or  correct  an  award,  must 
be  served  upon  the  adverse  pnity  to  the  submissioiiy  or  his  attor* 
ney.  within  three  months  after  \h  ^  award  is  filed  or  deUvered, 
as  prescribed  by  law  for  joi-vict  of  i  >tlce  of  a  tnotlon,  upon  an 
attorney  in  an  action.  For  the  purposes  of  the  motion*  any  jndge, 
who  might  make  an  order  to  stay  the  proceedings,  in  an  action 
brought  in  the  same  court,  may  make  an  order,'  to  be  served  with 
the  notice  of  motion,  staying  the  proceedings  of  the  adretse  party 
to  enforce  the  awnrd. 

Id.,  i  12. 

I  3877*  Ooata  on  T&e«tlnff  »w«vd« 

Whei  rf  the  court  vacates  an  awArd,  costs,  not  exceeding  twenty^ 
five  dollars  and  disl  inements,  may  be  awarded  to  the  prerailing 
party;  and  the  payment  thereof  may  be  enforced,  in  like  manner 
as  tne  payment  of  costs  upon  a  motion  in  an  action. 

Id.,  (  19.  am'd. 

I  2378.  Jvdvmeitt  on  n^mrdi  ^r^ott  nnd  JbiOiir  ^ntoriNI. 
Coats. 

Upon  the  granting  of  an  order  confirming,  modifying,  or  correct- 
ing an  award,  judgment  ntiy  be  entered  in  conformity  there- 
with, as  upon  a  referee's  report  in  an  action,  ercept  .i«  u:  othcA'- 
wise  prescribed  In  this  title.  Coats  of  the  application,  and  >  -h( 
proceedings  subsequent  thereto  not  exceeding  twenty-five  dollars 
and  disbursements,  may  be  awarded  by  the  court,  ii  its  discre- 
tion. If  awarded,  the  amount  thereof  must  be  included  in  the 
judgment. 

Id.,  I  14.  am'd. 

I  1870»  Jmdwient-»Yoll. 

Immediately  after  entering  judjfment,  the  clerk  mnst  attaeh 
frtpether  and  file  the  following  papers,  which  constitute  the 
judgment-roll: 

1.  The  submission;  the  selection  or  appointment,  if  any,  of  an 
additional  arbitrator,  or  ttmplre;  and  each  wrltte*i  eottensiofi  of 
♦he  time,  if  any,  within  which  to  make  the  award. 

2.  TLo  award. 

3.  Kacb  notiee,  afl^davit,  or  other  paper,  used  upon  an  appli- 
cation to  conPrm.  modify,  or  correct  the  award,  and  a  copy  of 
each  order  of  the  ronrt,  npon  such  an  application. 

4.  A  copy  of  the  judgment 


c.  17,  t.  S.  AEBITBATIONa  §g  2880-88 

The  judgment  mar  be  docketed,  as  If  it  wa3  rendered  In  an 
action. 
2  R.  S.  541,  S  16,  and  part  of  f  16,  am'd. 

S  2380.  Klffect  of  Ivdowentf  hO'W  enfcMrced. 

The  judgment  so  entered  has  the  same  Xorce  and  effect,  In 
all  respects,  as,  and  is  subject  to  all  the  provisions  of  law  relat- 
ing to,  a  judgment  tin  an  action;  and  it  may  be  enforced,  as  if  it 
had  been  rendered  in  an  action  In  the  court  in  which  it  is 
entered. 

Id.,  part  of  S  16.    Bee  I  1270,  ante;  also,  K  1240  and  3J241. 

S  26381.  Appeal. 

An  appeal  may  be  taken  from  an  order  vacating  an  award,  or 
from  a  judgment  entered  upon  an  award,  as  from  an  order  or 
judgment  in  an  action.  The  proceedings  upon  such  an  appeal, 
including  the  judgment  thereupon,  and  the  enforcement  of  the 
judgment,  are  govorned  by  the  proyislon«  of  chapter  twelfth  of 
this  act,  as  far  as  ih'ij  are  applicable. 

Id.,  a  10,  IT,  20  and  21,  am'd. 

S  2882.  effect  of  paTty^m  death,  lanaert  etc.}  proceeding's 
tliereapoii. 

The  death  of  a  party  to  a  submission,  made  oifhcr  as  prescribed 
in  this  title  or  otherwise,  or  the  appointment  of  a  committee  of 
the  person  or  property  of  such  a  party,  as  prescribed  in  title 
sixth  of  this  charvter.  opera  tc.<}  a^  a  revocation  of  the  subn^iBslon, 
if  it  occurs  before  the  award  is  filed  or  delivered;  but  not  after- 
wards. Where  a  puTtv  dies  afterwards,  if  the  submiBslon  con- 
tains a  atipolatlott,  autii<yriiing  the  entry  of  a  judgment  upon  the 
award*  the  award  may  be  confirmed,  vawited,  modified,  or  cor* 
rected,  upon  the  application  of,  or  upon  notice  to,  his  execatx>r  or 
admfaiistnitor.  or  a  l^ivporary  adminiatrator  of  bis  estate;  or, 
whcve  It  relates  to  real  property,  has  heir  or  devisee,  who  has 
8a(?<reeded  to  his  interest  in  the  real  property.  Where  a  commit- 
tee of  the  property,  or  of  the  person,  of  a  party,  is  appointed, 
after  the  award  is  filed  or  delivered,  the  award  may  l)o  confirmed, 
vacated,  modified,  or  corrected,  •  upon  the  application  of,  or  no- 
tice to,  a  committee  of  the  property ,  but  not  otherwise.  In  a  case 
specified  in  this  section,  a  judge  of  the  court  may  make  an  order, 
extending  the  time  within  whicih  notice  of  a  motion  to  vacate, 
modify,  or  correct  the  award,  must  bo  served.  T^pou  confirming 
an  award,  where  a  party  has  died  since  it  was  filed  or  delivered, 
the  court  must  enter  judgment  in  the  name  of  the  original  party; 
and  the  proceedings  thereupon  are  the  same,  as  where  a  party 
dies  after  a  verdict. 

$  2883.  Revocation  of  anbmisiiion. 

A  submission  to  arbitration,  made  either  as  prescribed  in  this 
title  or  otherwise,  cannot  be  revoked  by  either  party,  after  the 
allegations  and  proofs  of  the  parties  have  been  closed,  and  the 
matter  finally  submitted  to  the  arbitrators  for  their  decision.  A 
revocation,  when  allowed,  must  be  made  by  an  instrument  in 
%vriting,  signed  by  the  revoking  party,  or  his  authorized  agent 
and  delivered  to  the  arbitrators,  or  one  of  them;  and  it  is  not 
necessary  in  any  case,  that  the  instrument  of  revocation  should 
be  under  seal.    Any  party  to  a  submission  may  thus  revoke  it; 

088 
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whether  he  is  a  sole  party  to  the  controyersy,  or  one  ot  two  or 
more  parties  on  the  same  side. 
2R.S.  641,partof  I2S. 

9  :£8S4.  lilabllity  of  party  who  reTokeft. 

Where  a  party  expressly  revokes  a  submission,  made  either  as 
prescribed  in  this  title  or  otherwise,  any  other  party  to  the  sub- 
mission may  maintain  nn  action  against  him,  and  also  against 
his  sureties,  if  any,  upon  the  submission,  or  any  instrument  col- 
lateral thereto,  in  which  action  the  plaintiff  may  recover  all  the 
costs  and  other  expenses,  and  all  the  damages,  which  he  has  in- 
curred in  preparing  for  the  arbitration,  and  in  conducting  the 
proceedings  to  the  time  of  the  revocation.  ESther  of  the  arbi- 
trators may  recover,  in  an  action  against  the  revoking  party,  his 
reasonable  fees  and  expenses. 
Id.,  part  of  II 28  and  24. 

9  :I886.  Lilmlt«.tlon  of  reeovery  aflratntit  blm. 

A  sum,  penalty,  forfeiture,  or  damages,  shall  not  be  recovered 
for  a  revocation  of  a  submission  to  arbitration,  made  either  as 
prescribed  in  this  title  or  otherwise,  except  as  prescribed  in  the 
last  section;  notwithstanding  any  stipulated  damages,  penalty,  or 
forfeiture,  expressed  in  the  submission,  or  in  any  instrument  col- 
lateral thereto. 

Id..  I  35. 
9  tfSMtt.  Application  of  tlkim  title. 

This  title  does  not  affect  any  right  of  action  in  affirmance,  dis- 
affirmance, or  for  the  modification  of  a  submission,  made  either 
ai  prescribed  in  this  title  or  otherwise,  or  upon  an  instrument  col- 
lateral thereto,  or  upon  an  award  made  or  purporting  to  be  made 
in  pursuance  thereof.  And,  except  as  otherwise  expreesly  pre- 
scribed therein,  this  title  does  not  affect  a  submission,  made  other- 
wise than  as  prescribed  therein,  or  any  proceedings  taken  pur- 
suant to  such  a  submission,  or  any  instrument  coUateiyil  thereto. 

Par€otiaikam'<L 
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TITLE  IX. 

ProceedizLgs  to  foreclose  a  mortgage  by  advertisement. 

[See  cb,  223,  L.  1900,  by  which  purchaser  is  entitled  to  certified  copies  oC 

ntBdavits.  J 

fiec.  2387.  When  mortgage  may  be  foreclosed. 

2388.  Notice  of  sale;   how  given. 

2389.  Id. ;  how  served. 

2390.  Duty  of  county  clerk. 

2391.  ContenU  of  notice  of  asle. 

2392.  Sale;  how  poHtpoued. 

2393.  Id. ;  how  conducted. 

2394.  Mortgagee,   etc.,  may  porchsse. 

2395.  Effect  of  sale. 

2396.  Affldarit   of  sale,    and   of   posting,    serving,    etc.,   notices. 

2397.  When  one  affidavit  suffices;    printed  notice  to  be  annexed. 

2398.  Affidavits  may  be  filed  and  recorded. 

2399.  Note  upon  record  of  mortgage. 

2400.  Deed  not  necessary. 

2401.  Costs  allowed. 

2402.  Expenses  allowed. 
2408.  Taxation   thereof. 

2404.  Surplus  money  to  be  paid  into  supreme  court. 

2405.  Claimant  of  surplus  money   to  file  petition. 

2406.  Application    for  surplus   money. 

2407.  Order  for  distribution. 

2408.  Limitation  of  la^t  four  sections. 

240Sa.  Delivery  of  certain  affidavits  to  purchaser. 

2409.  Application  of  this  title  to  mortgages  to  the  State. 

§  2387.  "Wlien   mortaTAffe   may   be   foreclosed. 

A  mortgage  npon  real  property,  sitnated  within  the  State,  con- 
taining therein  a  power  to  the  mortgagee,  or  any  other  i)erson,  to 
sell  the  mortgaged  property,  upon  default  being  made  in  a  con- 
dition of  the  mortgage,  may  be  foreclosed,  in  the  manner  pre- 
scribed in  this  title,  where  tlie  following  requisites  concur: 

1.  Default  has  been  made  in  a  condition  of  the  mortgage, 
whereby  the  power  to  sell  has  become  operative. 

2.  An  action  has  not  been  brought  to  recover  the  debt  secured 
by  the  mortgage,  or  any  part  thereof;  or,  if  such  an  action  has 
been  brought,  it  has  been  discontinued,  or  final  judgment  has 
been  rendered  therein  against  the  plaintiff,  or  an  execution,  issued 
upon  a  judgment  rendered  therein  in  favor  of  the  plaintiff  has 
been  returned  wholly  or  partly  unsatisfied. 

3.  The  mortgage  has  been  recorded  in  the  proper  book  for  re- 
cording mortgages,  in  the  county  wherein  the  property  is  situ- 
ated. 

2  B.   8.  645,  Sf  1  and  2   (2  Edm.   564). 

ft  2388.  [Am'd,  1804,  1000,  lOOft.]  Notice  of  flalei  how 
artven. 

The  person  entitled  to  execute  the  power  of  sale,  must  give 
notice,  in  the  following  manner,  that  the  mortgage  will  be  fore- 
closed, by  a  sale  of  the  mortgaged  property,  or  a  part  thereof,  at 
a  time  and  place  specified  in  the  notice: 

1.  A  copy  of  the  notice  must  be  published,  at  least  once  in  each 
of  the  twelve  weeks,  immediately  preceding  the  day  of  sale,  in  a 
newspaper  published  in  the  county  or  in  a  municipal  corporation 
a  part  of  which  is  within  the  county  in  which  the  property  to  bp 
sold,  or  a  part  thereof,  is  situated. 

L.   1994,  ch.  730. 

2.  [Am'd,  1004.]  A  copy  of  the  notice  must  be  fastened  up, 
at  least  eighty-four  days  before  the  day  of  sale,  in  a  conspicuous 
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place,  at  or  near  the  entrance  of  the  building,  where  the  county 
court  of  each  county,  wherein  the  liroperty  to  be  sold  is  situ- 
ated, is  directed  to  be  held;  or,  if  there  are  two  or  more  such 
buildings  in  the  same  county,  then  in  a  like  placQ,  at  or  near  thQ 
entrance  of  tho  ]»nilding  noare&t  to  the  property;  or.  In  the  city 
and  county  of  New  York,  in  a  like  place,  at  or  near  the  entrance 
of  the  building  where  the  trial  and  special  terms  of  the  supreme 
court  of  the  first  judicial  district  are  directed  by  law  to  be  held. 
L.    1904.    ch.   49.      In   effect   Sept,    1.   1904. 

3.  A  copy  of  the  notice  must  be  delivered,  at  least  eighty-four 
days  before  the  day  of  sale,  to  the  clerk  of  each  county,  wherein 
the  mortgaged  property,  or  any  part  thereof,  is  situated. 

4.  [AmM,  1900,  1905.]  A  copy  of  the  notice  must  be  served,  as 
prescribed  in  the  next  section,  ui>on  the  mortgagor,  or,  if  he  is 
dead,  upon  his  executor  or  administrator,  if  an  executor  or  ad- 
ministrator has  been  appointed,  and  also  upon  his  heirs,  providing 
he  died  the  owner  of  the  mortgaged  premises.  A  copy  of  the 
notice  may  also  be  served,  in  a  like  manner,  upon  a  suDsequent 
grantee  or  mortgagee  of  the  property,  whose  conveyance  was 
recorded,  in  the  proper  office  for  recording  It  in  the  county,  at 
the  time  of  the  first  publication  of  the  notice  of  sale;  upon  the 
wife  or  widow  of  the  mortgagor,  and  the  wife  or  widow  of  each 
subsequent  grantee  whose  conveyance  was  so  recorded,  then  hav- 
ing an  inchoate  or  vested  right  of  dower,  or  an  estate  in  dower, 
subordinate  to  the  lien  of  the  mortgagee;  or  in  the  event  of  the 
death  of  the  subsequent  grantee  who  was  at  the  time  of  his 
death  the  owner  of  the  mortgaged  premises,  tbeu  upon  hia  heirs; 
or  upon  any  person,  then  having  a  lien  upon  the  property,  subse- 
queut  to  the  mortjrage  by  virtue  of  a  judgment  or  decree  duly 
docketed  in  the.  county  clerk's  office  and  constituting  a  specific  or 
general  lien  upon  the  property.  The  notice,  specified  in  this  sec- 
tion, must  be  subscribed  by  the  person  entitled  to  execute  the 
power  of  sale,  unless  his  name  distinctly  appears  in  the  body  of 
the  notice,  in  which  case  it  may  be  subscribed  by  his  attorney  or 
agent. 

2  R.  S.  545.  8  3,  nmM;  L.  lSf2,  ch.  277,  J  5;  L.  1R44,  ch.  846.  |  1.  «») 
L.  1S57.  rh.  MOs.  j|  1  (4  FVlm.  634,  667);  L.  1900,  €h.  7M;  U  1906,  di, 
433.       In    effect    Sept.    1,    1005. 

f  28H0.  [Am*d,  1887.]  Id.;  Kow  served. 

Sorvi'o  of  notice  of  the  sale,  as  prescribed  in  subdivision  fourth 
of  the  last  section,  nmst  be  made  as  follows: 

1.  T'l'on  the  niortgagor,  his  wife,  wido\v%  executor,  or  adini»» 
istrat<^r,  or  a  subsequent  grantee  of  the  property,  whose  conTey* 
aiue  is  upon  record,  or  his  wife  or  widow;  by  delivering  a  copy  of 
the  not  ire,  as  prpsrrib^Ml  in  article  first  of  title  first  of  chapter 
fifth  of  this  act.  for  delivery  of  a  ropy  of  a  summon!^,  in  order  to 
make  personal  serviee  thereof  upon  the  person  to  be  served;  oi? 
by  leaving  sneh  a  copy,  addressed  to  the  person  to  be  i»erved,  at 
h!s  dwelllng-honsp,  with  n  person  of  suitable  aa:e  and  discretion 
at  least  fourteen  days  before  the  day  of  sale.  If  said  mortgagor 
is  a  foreign  corporation,  or  being  a  natural  person,  he,  or  hit 
wife,  widow,  exeentor  or  administrator,  or  a  subsequent  grantee 
of  the  property  whose  convevance  is  upon  record,  or  W«  wife  Or 
widow,  is  not  a  resident  of  or  within  the  State,  then  serrlec 
thereof  n^ay  bo  made  \y\yr\n  them  in  like  manner  withont  the  Stata* 
at  len.st  twenty-eiirht  days  prior  to  the  day  of  sale. 

2.  T'pon  any  other  person,  either  in  the  same  method,  or  by 
depositing  a  copy  of  the  notice  in  the  post-offlce,  properly  inclosed 
in  a  postpaid  wrapper,  directed  to  the  person  to  be  served,  at  his 
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place  of  residence,  at  least  tweuty-eight  days  before  tlie  day  of 
Bale. 

Id.,   f  3,  am'd;  L.   1887»  ch.  685. 

1  2800.  Duty   of   eounty   cleric. 

A  county  clerk,  to  whom  a  copy  of  a  notice  of  sale  Is  deliy- 
ered,  as  prescribt'd  in  subdivision  third  of  the  last  section  but 
one,  must  forthwith  affix  it  in  a  book  kept  in  his  office  for  that 
purpose;  must  make  and  miKscribe  a  minute,  at  the  bottom  of  the 
copy,  of  the  time  when  he  received  and  affixed  it;  and  must  index 
the  notice  to  the  name  of  the  mortgagor. 

2  R.   S.  545.   I  3  In  part,  as  am'd  by  L.   1S57,  ch.  308,  I  1. 

§  2391.  GoMtentu  of  notice  of  MUe. 

The  notice  of  sale  must  specify: 

1.  The  names  of  the  mortgagor,  of  the  mortgagee  and  of  each 
assignee  of  the  mortgage. 

2.  The  date  of  the  mortgage,  and  the  time  when,  and  the  place 
where,  it  is  recorded. 

3.  The  sum  claimed  to  Ite  due  upon  the  mortgage,  at  the  time 
of  the  first  publication  of  the  notice;  and,  if  any  sum  secured  by 
the  mortgage  is  not  then  due,  the  amount  to  become  due  there- 
upon. 

4.  A  description  of  the  mortgaged  property,  conforming  sub- 
stantially to  that  contained  in  the  mortgage. 

Id.,  I  4. 

I  9882.  S&le;  hovr  postponed. 

The  sale  may  be  postponed,  from  time  to  time.  In  that  case,  a 
notice  of  the  f)ostponenient  must  be  published,  as  soon  as  prac- 
ticable thereafter,  in  the  newspaper  in  which  the  original  notice 
was  published;  and  the  publication  of  the  original  notice,  and  of 
each  notice  of  postponement,  must  be  continued,  at  least  once  in 
each  week,  until  the  time  to  which  the  sale  is  finally  postponed. 

Id..  I  5. 

I  2303.  Id.;   hoiv   eondiioted. 

The  sale  must  be  at  public  auction,  in  the  day-time,  on  a  dav 
other  than  Sunday  or  a  public  holiday,  in  the  county  in  which 
the  mortgaged  property,  or  a  part  thereof,  is  situated:  except 
that,  where  the  mortgage  is  to  the  i)eople  of  the  State,  the  *sale 
may  be  made  at  the  Capitol.  If  the  property  consists  of  two  or 
more  distinct  farms,  tracts,  or  lots,  they  must  be  sold  separately; 
and  as  many  only  of  the  distinct  farms,  tracts,  or  lots,  shall  be 
sold*  as  it  is  necessary  to  sell.  In  order  to  satisfy  the  amount  due 
at  the  time  of  the  sale,  and  the  costs  and  expenses  allowed  by 
law.  But  where  two  or  more  buildings  are  situated  upon  the 
same  city  lot,  and  access  to  one  is  obtained  through  the  other, 
they  must  be  solo  together. 

Id.,   I  Q,   am*d. 

ft  2394.  Mort0««ee,    ete.,    mcy    pvrefcase. 

The  mortgagee,  or  his  assignee,  or  the  legal  representative  of 
either,  may,  fairly  and  in  good  faith,  purchase  fhe  mortgaged 
property,  or  any  part  thereof,  at  the  sale. 

Id..  I  7. 

%  2395.  Kffect   of  sale. 

A  sale,  made  and  conducted  as  prescribed  in  this  title,  to  a 
purchaser  in  good  faith,  is  equivalent  to  a  sale,  pursuant  to  Judg- 
ment in  an  action  to  foreclose  the  mortgage,  so  far  only  as  to  lie 
an  eutire  bar  of  all  claim  or  enu'ty  of  redemption,  upon,  or  with 
respect  to,  the  property  sold,  of  each  of  the  following  persons: 
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!•  The  mortgagor,  his  heir,  derisee,  exeentor  or  adminiBtrator. 

2.  Bach  person  claimiDg  under  any  oi  them,  by  virtue  of  u 
title  or  of  a  lien  by  judgment  or  decree,  subsequent  to  the  mort- 
gage, upon  whom  the  notice  of  sale  was  serrea,  as  prescribed  in 
this  title. 

3.  Each  person  so  claiming,  whose  assignment,  mortgage,  or 
other  conveyance  was  not  duly  recorded  iu  the  proper  book  for 
recording  the  same  in  the  county,  or  whose  judgment  or  decree 
was  not  duly  docketed  in  the  county  clerk's  office,  at  the  time 
of  the  delivery  of  a  copy  of  the  notice  of  said  sale  to  the  clerk 
of  the  county;  and  the  executor,  administrator,  or  assignee  of 
such  a  person. 

4.  Every  other  person,  claiming  under  a  statutory  hen  or  in- 
cumbrance, created  subsequent  to  the  mortgage,  attaching  to  the 
title  or  interest  of  any  person,  designated  in  either  of  the  fore- 
going subdivisions  of  this  section. 

5.  The  wife  or  widow  of  the  mortgagor,  or  of  a  subsequent 
grantee,  upon  whom  notice  of  the  sale  was  served  ns  nrescribed 
in  this  title,  where  the  lien  of  the  mortgage  was  superior  to  her 
contingent  or  vested  right  of  dower,  or  her  estate  in  dower. 

2  R.  S.  646,  I  8.  am'd;  L.  1842.  ch.  277.  and  L.  1844.  ch.  846.  |  4  (4  Edm. 
5S6,  668). 

I  2390.  [AmM.  19<>8.]  Affidavit  of  sale,  an«l  of  poattaar* 
serviuflT,   etc.,  notices. 

An  aflidavit  of  the  sale,  stating  the  time  when,  and  the  nlace 
where,  the  sale  was  made;  the  sum  bid  for  each  distinct  parcel, 
sei)arately  sold;  the  name  of  the  purchaser  of  each  distinct  par- 
cel; and  the  name  of  the  person  or  persons  to  whom  the  proceeds 
of  the  sale  were  paid,  and  the  sums  thereof  must,  be  made  by 
the  person  who  officiated  as  auctioneer  upon  the  sale.  An  affi- 
davit of  the  publication  of  the  notice  of  sale,  and  of  the  notice 
or  notices  of  postponement,  if  any,  may  be  made  by  the  piiblisher 
or  printer  of  the  newspaper  in  which  they  were  published,  or  by 
his  foreman  or  principal  clerk.  An  affidavit  of  the  affixing  of  a 
copy  of  the  notice,  at  or  near  the  entrance  of  the  proper  court- 
house, may  be  made  by  the  person  who  so  affixed  it,  or  by  any 
perscm  who  saw  it  so  affixed,  at  least  eighty-four  days  before 
the^day  of  sale.  An  affidavit  of  the  affixing  of  a  copy  of  the 
notice  in  the  book,  kept  by  the  county  clerk,  may  be  made  by 
the  connty  clerk,,  or  by  any  person  who  saw  it  so  affixed,  at  least 
ciphty-four  days  before  the  day  of  sale.  An  affidavit  of  the 
service  of  a  copy  of  the  notice  upon  the  mortgagor,  or  upon  any 
other  person,  ur)on  whom  the  notice  must  or  may  be  served,  may 
be  made  by  the  person  who  made  the  service.  Where  two  or 
more  distinct  parcels  are  sold  to  different  purchasers,  separate 
affidavits  may  be  made  with  respect  to  each  parcel,  or  one  set 
of  affidavits  may  be  made  for  all  the  parcels. 

Id.,  I  0,  and  amd  L.  1R44,  ch.  340;  L.  1857,  ch.  308.  conaolIdatDd  and 
am'd.     Am'd  by  L.    10O8,  ch.    294.       lu  effect  Sopt   1.   1»08. 

S  2307.  [Am*€l,  1882.]  When  one  aailavlt  suffices  printed 
notice  to  be  annexed. 

The  matters  required  to  l)e  contained  in  any  or  all  of  the  affi- 
davits,^ specified  in  the  last  section,  may  be  contained  in  one 
iiffldnyit,  where  the  same  person  deposes  with  respect  to  them. 
A  printed  ropy  of  the  notice  of  sale  must  be  annexed  to  each 
affidavit;  and  a  printed  copy  of  each  notice  or  postponement  must 
be  annexed  to  the  affidavit  of  publication,  and  to  the  affidavit  of 
sale.     But  one  copy  of  the  notice  suffices  for  two  or  more  affl- 
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dayita  where  they  all  refer  to  It  and  are  annexed  to  each  othei 
and  filed  and  recorded  together. 

2  R.  S.  645p  purt  of  {  9,  am'd. 

f  23d8.  [Am'd,  19O40  Affldavltfl  may  lie  filed  and  recorded. 

The  affidavits  specified  in  the  last  two  sections,  may  be  filed 
in  the  office  for  recording  deeds  and  mortgages,  in  the  connty 
where  the  sale  took  place.  They  must  be  recorded  at  length  by 
the  officer  with  whom  they  are  filed,  in  the  proper  book  for  re- 
cording deeds.  The  original  affldayits,  so  filed,  the  record  thereof, 
and  a  certified  copy  of  the  record,  are  presumptive  evidence  of 
the  matters  of  fact  therein  stated,  with  respect  to  any  property 
sold,  which  is  situated  in  that  county.  Where  the  property  sold 
is  situated  in  two  or  more  counties,  a  copy  of  the  affidavits,  certi- 
fied by  the  officer  with  whom  the  originals  are  filed,  may  be  filed 
and  recorded  in  each  other  county,  wherein  any  of  the  property 
is  situated.  Thereupon  the  copy  and  the  record  thereof  have 
the  like  effect,  with  respect  to  the  property  in  that  county,  as 
If  the  originals  were  duly  filed  and  recorded  therein. 
Id.,  f  11,  am'd,  and  part  of  }  12;  L.  1004,  ch.  670.    In  eCDect  Sept.  1,  1904. 

S  2309.  Note  npon  record  of  mortflraare. 

A  clerk  or  a  register,  who  records  any  affidavits,  or  a  certified 
copy  thereof,  filed  with  him,  must  make  a  note,  upon  the  margin 
of  the  record  of  the  mortgage,  in  his  office,  referring  to  the  book 
and  page,  or  the  copy  thereof,  where  the  affidavits  are  recorded. 

Id..  9  13. 

§  2400.  Deed  not  necessary.  "Wlken.  affidavits  not  neces. 
sa.ry)  bat  parcliaser  may  reqalre  them. 

The  purchaser  of  the  mortgaged  premises,  upon  a  sale  con 
ducted  as  prescribed  in  this  title,  obtains  title  thereto,  against. 
all  persons  bound  by  the  sale,  without  the  execution  of  a  con- 
veyance. Except  where  he  is  the  person  authorized  to  execute 
the  power  of  sale,  such  a  purchaser  also  obtains  title,  in  like 
manner,,  upon  payment  of  the  purchase-money,  and  compliance 
with  the  other  terms  of  sale,  if  any,  without  the  filing  and  record- 
ing of  the  affidavits,  as  prescribed  in  the  last  section  but  one. 
But  he  is  not  bound  to  pay  the  purchase-money,  until  the  affi- 
davits, specified  in  that  section,  with  respect  to  the  property 
purchased  by  him,  are  filed,  or  delivered  or  tendered  to  him  for 
filing. 

Id.,  9  14,  am*d;  L.  1888,  ch.  266,  9  8.    See  9  2396,  ante. 

9  2401.  Costs  allowed. 

The  following  costs,  in  addition  to  the  expenses  specified  in  the 
next  section,  are  allowed,  in  proceedings  taken  as  prescribed  in 
this  title: 

1.  For  drawing  a  notice  of  sale,  a  notice  of  the  postponement 
of  a  sale,  or  an  affidavit,  made  as  prescribed  in  this  title,  for 
each  folio,  twenty-five  cents;  for  making  each  necessary  copy 
thereof,  for  each  folio  thirteen  cents. 

2.  For  serving  each  copy  of  the  notice  of  sale,  required  or  ex- 
pressly permitted  to  be  served  by  this  title,  and  for  affixing  each 
copy  thereof,  required  to  be  affixed  upon  the  court-house,  as  pre- 
scribed in  this  tit^,  one  dollar. 
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3.  For  saperintendltii?  the  sale,  and  attending  to  the  execution 
of  the  necessary  papers,  ten  dollarg. 

2  R.  S.  G52,  i  4,  Bubd.  1  and  2  and  part  of  subd.  3  (2  Edm.  672),  and  Li. 
1844,  eh.  »M,   i  a   <4   Edm.    068). 

I2402.  Kxpentiea  alloTred, 

The  sums  actually  paid  for  the  following:  services,  not  exceed- 
inff  the  fees  allowed  by  law  for  those  .services,  are  allowed  iu 
proceeding's,  taken  as  prescribed  in  this  title: 

1.  For  publishing  the  notice  of  sale,  and  the  notice  or  notices 
of  postponement,  if  any,  for  a  period  not  exceeding  twenty-four 
weeks. 

2.  For  the  services  specified  in  section  2390  of  this  act. 

3.  For  recording  the  affidavits;  and  also,  whore  the  property 
sold  is  situated  in  two  or  more  counties,  for  making  and  record- 
ing the  necessary  certified  copies  thereof. 

4.  For  necessary  postage  and  searches. 
Id.,  remainder  of  I  4. 

I1M08.  Taxation  thereof* 

The  costs  and  expenses  must  be  taxed,  upon  notice,  by  the 
clerk  of  the  county  where  the  sale  took  place,  upon  the  request 
and  at  the  expense  of  any  person,  interested  iu  the  payment 
thereof.  Each  provision  of  this  act,  relating  to  the  taxation  of 
costs  in  the  supreme  court,  and  the  review  thereof,  applies  to 
such  a  taxation. 

Id.,  i  3,  am'd. 

I  2404.  Surplus  money  to  be  paid  Into  snpreme.  conrt. 

An  attorney  or  other  person  who  receives  any  money,  arising 
upon  a  sale,  made  as  prescribed  in  this  title,  must,  within  ten 
days  after  he  receives  it,  pa^'  into  the  supreme  court  the  surplua. 
exceodmg  the  sum  due  and  to  become  due  upon  the  mortgage, 
and  the  costs  and  expenses  of  the  foreclosure,  in  like  manner  and 
with  like  eftect,  as  if  the  proceedings  to  foreclose  the  mortgage 
wore  taken  in  an  action,  brought  in  the  supreme  court,  and  tri- 
able in  the  county  where  the  sale  took  place. 

L.  18r.8.  ch.  8()4,  H  1,  2  and  4  (7  Edm.  35.1);  L.  1870.  ch.  706,  f  1  a  Edm. 
770).    S(>c  SS  74.1.  745.  ante.  §m  alM  Bote  64. 

9  240ff.  Claimant  of  surplna  moner  to  llle  petition. 

A  person,  who  had.  at  the  time  of  the  sale,  an  interest  in  or 
lion  upon  the  property  sold,  or  a  part  thereof,  may,  at  any  time 
before  an  order  is  made,  as  prescribed  in  the  next  section  but  one, 
file  in  the  office  of  the  clerk  of  the  county,  where  the  sale  took 
place,  a  petition  stating  the  nature  and  extent  of  his  claim,  and 
praying  for  an  order,  directing  the  payment  to  him  of  the  sur- 
plus money,  or  a  part   thereof. 

Id.,  pfirt  of  I  3,  am'd. 

I2400.  Appllcsatlon  for  unrplns  money. 

A  person  filing  a  petition,  as  proscribed  in  the  last  section,  may, 
after  the  expiration  of  twenty  days  from  the  day  of  sale,  apply 
to  the  suproTn(>  court,  at  n  form  held  within  the  judicial  district, 
pmbracinar  the  county  whrro  his  petition  is  filed,  for  an  order, 
pursuant  to  tho  prayer  of  his  pi^tition.  Notice  of  the  application 
must  1)0  sorvofl,  in  tho  manner  proscribed  in  this  act  for  the 
service  of  a  paper  upon  an  attorney  in  an  action,  upon  each  per- 

5&0 


c.  17,  t.  9  BY  ADVERTISEMENT.  §§  2407-09 

son,  who  has  filed  a  like  petition,  at  least  eight  days  before  the 
application;  and  also  upon  each  person,  upon  whom  a  notice  of 
sale  was  served,  as  shown  in  the  affidavit  of  sale,  or  upon  his 
executor  or  administrator.  But,  if  it  is  shown  to  the  court,  by 
affidavit,  that  service  upon  any  person,  required  to  be  served, 
cannot  be  so  made  with  due  diligence,  notice  may  be  given  to 
him  in  any  manner  which  the  court  directs. 
L.  1868,  cb.  804,  part  of  |  3,  am'd, 

|2407.  Order   for   dlMtrlliutloii. 

Upon  the  presentation  of  the  petition,  with  due  proof  of  notice 
for  application,  the  court  must  make  an  order  referring  it  to  a 
suitable  person  to  ascertain  and  report  the  amount  due  to  the 
petitioner,  and  to  each  other  person,  which  is  a  lien  upon  the 
surplus  money;  and  the  priorities  of  the  several  liens  thereupon. 
Upon  the  coming  in  and  confirmation  of  the  referee's  report,  the 
court  must  make  such  an  order,  for  the  distribution  of  the  sur- 
plus money,  as  justice  requires. 

Id.,  remainder  of  {  3,  am'd. 

S  2408.  Lilmltatloii  of  laat  four  sections. 

The  last  fonr  sections  do  not  apply  to  surplus  m^ney,  stisfng 
upon  the  sale  of  real  property,  of  which  a  decedent  died  seised, 
where  letters  testamentary  or  letters  of  administratioUf  upon  the 
decedent's  estate,  were,  within  four  years  before  the  sale,  issued 
from  a  surrogate's  court  within  the  State,  having  jurisdiction  to 
issue  them. 

L.  1867.  ch.  668  (T  Edm.  142);  L.  I8t0,  ch.  170  (T  Edm.  664),  and  L.  1871, 
cb.  834  (9  Bdm.  210).    flee,  aim,  |  0798,  poat. 

§  2408a.  [Added,  1000.]  Delivery  of  certain  aHldavits 
to    pnrebaser. 

Each  county  c\vTk  and  repistor  in  this*  .state,  iu  whose  office, 
affidavits  in  foreclosiiro  of  niortpapos  by  advortisenient,  or  the 
vertified  copies  thereof,  have  been  or  shall  bo  filed  and  recorded 
pursuant  to  the  provisions  of  this  title  is  hereby  authorized  to 
deliver  the  same  to  the  purchaser  of  the  mortpnped  property  on 
the  foreclosure  sale,  and  such  purchaser  shall  be  entitled  to  such 
delivery. 

Addpd  by  L.  1909.  ch.  05.  Derivation  —  U  1900.  ch.  213,  |  1.  See 
note  16  of  notes  of  Board  of  Statutory  Oonsolldatioa  at  end  trf  code. 

f  2400.  [Am'd,  1882.]  ApplicAtion  of  tl&ls  title  to  nt»rt- 
saaren  of  the  State. 

This  title  does  not  affect  any  provision  of  law.  Inconsistent 
therewith,  especially  relating  to  the  foreclosure  of  mortKaj?es  to 
the  people  of  the  8tate,  or  to  tiie  cottmissioners  for  leaning  cer- 
tain moneys  of  the  United  States. 

awfttOD  15  of  part  3»  «h.  8,  Ut.  16,  R.  B.,  am'd. 
80  BOT 
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TITLE  X.* 

Proceedixxgs  to  change  the  name  of  an  individual  or 
corporation. 

Bee.  2410.  Petition  by  Individual. 

2411.  Petition  by  corporation. 

2412.  Contents   of  petition. 

2413.  Notice  of  presentation   of  petition. 

2414.  Order. 

24iri.  When  change  to  take  effect. 

2416.  Substitution  of  new   name   in  pending  action  or  proceeding. 

2417.  ReportH   by  clerks   to  state  officers. 

2418.  [Repealed.] 

i  2410.   [AmM,  1895.1      Petlllon  by  Indlvldaftl. 

A  petition  for  leave  to  ni^sume  another  name  may  be  made  by 
a  resident  of  the  state  to  the  county  court  of  the  couutj'  in 
which  he  resides,  or,  if  he  resides  in  the  city  of  New  York, 
either  to  the  supreme  court,  or  to  the  city  court  of  New  York. 
The  petition  of  an  infant  shall  be  imide  by  his  gencTal  guardian, 
or  by  the  guardian  of  his  person,  or  by  his  next  friend. 

u    189r».    cb.   940. 

I  2411.  [Repealed  by  L.  1909,  ch.  28.  See  Consolidated  Laws 
tit.  General  Corporation  Law,  5  00.] 

i  2412.    rAm*<l,  10O9.1      Contentii  of  petition. 

The  petition  must  be  in  writing,  signed  by  the  petitioner  and 
verified  in  like  manner  as  a  pleading  in  a  court  of  record,  and 
must  specify  the  grounds  of  the  application,  the  name,  age  and 
residence  of  the  individual  whose  name  is  proposed  to  be 
changed,  and  the  name  which  he  proposes  to  assume. 

Amende]  t>y  L.  1909,  ch.  66.  Also  partly  rcpeoled  by  L.  1909,  ch.  28. 
See  Consolidated  Laws.  tit.  General  Corporation  Law.  |  01.  See  note  (18  of 
notes  vt  Board  of  Statutory  Consolidation  at  end  of  code. 

f  2413.  rAmM,  1K94,  1»01,  1904,  1»00,  1000.1  Ifotlee  of 
presentation  of  petition. 

It  the  petition  be  to  change  the  name  of  an  infant,  and  is 
made  by  the  infant's  next  friend,  notice  of  the  time  and  place 
when  and  where  the  petition  will  be  presented  must  be  served 
upon  the  father,  or  if  ho  is  dead  or  cannot  be  found,  upon  the 
mother,  or  if  both  are  derd  or  cannot  be  found,  upon  the  gen- 
eral guardian  or  guardian  of  the  person   of  the  infant,  in  like 

•  Whole   tithi  amended   1893. 
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manner  as  a  notice  of  a  motiOD  upon  an  attorney  in  an  action, 
unless  it  appears  to  the  satisfaction  of  the  court  that  the  infaut 
has  no  father  or  mother,  or  that  both  reside  without  the  state 
or  cannot  be  found,  and  that  he  has  no  guardian  residing 
within  this  state,  in  which  case  the  court  may  dispense  with 
notice  or  require  notice  to  be  given  to  such  persons  and  in  such 
manner  as  the  court  thinks  proper. 

L.  1894,  cb.  264;  L.  1001,  trh.  374;  L.  1904.  ch.  110;  T4.  1000,  cfa.  89. 
Amended  by  T..  1909,  vh.  05.  Also  partly  rei)eal<Hl  by  L.  1909.  ch.  28. 
Sec  Consolidated  r^iws,  tit.  General  Corporation  I-aw,  |  62.  See  note  68  of 
notes  of  Board  of  Statutory  Consolidation  at  end  of  code. 


i  2414.    [Am*d,  1805,  1001,  lOOO.]     Order. 

If  the  court  to  which  the  petition  is  presented  is  satisfied 
thereby,  or  by  the  affidavit  and  certificate  presented  therewith, 
that  the  petition  is  true,  and  that  there  is  no  reasouabie  ob- 
jection to  the  change  of  name  proiwsed,  and  if  the  petition  be  to 
change  the  name  of  an  infant,  that  the  interests  of  the  infant 
will  be  substantially  promoted  by  the  change,  the  court  shall 
make  an  order  authorizing  the  petitioner  to  assume  the  name 
proposed  on  a  day  specified  therein,  not  less  that  thirty  days 
after  the  entry  of  the  order.  The  order  shaH  be  directed  to  be 
entered  and  the  papers  on  which  it  was  granted  to  lie  filed 
within  ten  days  thereafter  in  the  clerk's  office  of  the  county  in 
which  the  petitioner  resides  if  he  be  an  individual,  or  in  the 
office  of  the  clerk  of  the  city  court  of  New  York  if  the  order  be 
made  by  that  court.  Such  order  shall  also  direct  the  publica- 
tion, within  ten  days  after  the  entry  thereof  of  a  copy  thereof 
in  a  designated  newspaper,  in  the  county  in  which  the  order  is 
directed  to  be  entered,  at  least  once. 

L.  1893.  ch.  946:  L.  1901,  oh.  374.  Amended  by  L.  1909.  ch.  05.  Also 
partly  repealed  by  L.  1909,  cbM.  10  and  28.  See  Connolidated  Laws,  tits. 
County  Law,  |  101.  General  Onrporatlon  T^w.  {  03.  See  note  68  of  notea 
of  Board  of  Statutory  Consolidation  at  end  of  code. 


S  2415.    [Am*d,  1894,  1909.1     IVhen  cliftiiflre  to  take  effect. 

If  the  order  shall  be  fully  complied  with,  and  within  forty 
days  after  the  making  of  the  order,  an  affidavit  of  the  publica- 
tion thereof  shall  be  filed  and  recorded  in  the  office  in  which  the 
order  is  entered,  and  in  each  office  in  which  certified  copies 
thereof  are  required  to  be  filed,  if  any,  the  petitioner  shall,  on 
and  after  the  day  specified  for  that  purpose  in  the  order,  be 
known  by  the  name  which  is  thereby  authorized  to  be  assumed, 
and  by  no  other  name. 

L.  1894,  ch.  204.  Amende<l  by  L.  1909.  ch.  05.  AIho  repealed  by  U 
1909,  ch.  28.  See  ConKolIdatwl  Laws.  tit.  Oenrral  Coriioration  Law,  i  64. 
See  note  OS  of  notea  of  Board  of  Statutory  ContwIIdatlon  at  end  of  code. 
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I  2416.  [Ropoalod  by  L.  1909,  ch.  28.  See  Consolidated  Laws, 
tit.  General  Corporation  Law,  §  65.] 

I  2417.  [Repealed  by  L.  1909,  chs.  23,  36  and  417.  S«e  Con- 
Bolidated  Laws,  tits.  Executive  Law,  §  M,  Judiciary  Law,  $  254, 
County  Law,  §  161.] 

I  2418.  [Apparently  dropped;  covered  by  section  2417;  also 
r«i>ealed,  L.  1895,  ch.  ^6.] 


X  IT,  1. 11  VOLtJNTAKY  DISSOLUTIOir.  gg  2419^ 

TITLIi  2X 
ftoceedlngs  for  the  voluntary  dissolution  of  ft  corporation* 

Me.  MI9.  Wben  a  nmlorltf  of  dtrectors,  etc,  maj  petttion  Air  dtmftatkitk 
2420.  Id. ;  wben  they  aie  eqaally  divldea. 
'M21.  Gontente  of  petition. 

2422.  AffldATit  to  be  annexed. 

2423.  Presentation  of  petttion,  etc.     Order. 

2424.  Order  to  be  pubUshed. 

jMtB.  M. ;  to  be  serred  en  credMeni  m4  stocUMMMft 

2426.  Heering. 

2427.  Id.;  original  papers  may  be  naed. 

2428.  Application  for  final  order. 

2429.  Final  order. 

2430.  Certain  sales,  etc.,  voM. 

2431.  Certain  corporattena  easepled  frsia  tkki  tltliL 
2431a.  Gommlssions  of  rocelTer. 

2431b.  Final   acconntlng. 

il  24i(».243ib.  [Repealed  by  L.  1909,  ch.  28.  Bee  Oonsoli- 
('ttted  Laws,  tit.  General  Corporation  Law,  {}  170-182,  184-195, 
268  asd  377.1 
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TIXLEXII. 

Proooedings  supplementary  to  an  execution  against  property, 

▲rUcl0  y  Pxvceedtngs  to   compel   nu   examination  of  the   jadgment  debtor, 
and  of  bis  debtor  or  bailee. 
2.  The  receiver. 

ARTICLE  FIRST. 

Proceedings  to  compel  an  examination  of  the  judgment  debtor^  and  nf 
his  debtor  or  bailee. 

Sec  MB.  The  different  remedies  under  this  tme. 

2433.  Nature  of  the  remedies.  Rerlew  of  orders. 
2434!  What  Judge  may  entertain  the  proceedings. 
2436 .  Order  to  examine  debtor  after  r^tnni  of  ezecniton. 

3436.  Id.;  before  return  of  execution. 

3437.  Warrant  of  arrest  instead  of  order. 

3438.  Id.;  after  the  order  lias  been  made. 
343B.  Warrant ;  how  Tacated,  etc. 

3440.  Undertaking  may  be  required,  etc.  ^m^ 

3441 .  Order  to  examine  person  having  property,  etc..  of  Judgment  debtor* 

3442.  Either  order  may  require  attendance  before  a  referee. 

3443.  Reference  may  be  ordered  at  any  time. 

3444.  Proceedings  upon  examination ;  adjournment. 

8445.  Referee  to  be  sworn.  ^  ^^  ^     ^     .« 

3446.  Order  permitting  person  indebted  to  pay  debt  to  sheriff. 

3417.  Order  requiring  delivery  of  money  or  property  to  sheriff  or  reoelTvr. 

2448.  Duty  of  the  sheriff.  ^^    ^  ^ 

3449   How  money  or  property  applied  to  pay  the  Judgment. 

3490.  Balance  to  be  paid  or  delivered  to  Judgment  debtor,  etc 

3451.  Judge  may  enjoin  transfer,  etc.,  of  property. 

34S3.  Mode  of  service  of  certain  orders. 

3453.  Service  of  a  warrant. 

3454.  How  proceedings  discontinued  or  dlamuBed. 

3455.  Costs  to  Judgment  creditor. 

3456.  Id-;  to  Judgment  debtor,  etc. 

3457.  Disobedience  to  order ;  how  punished.  ^    ,^  ^  _^  .    

4496.  Upon  what  Judgment,  and  to  what  county,  the  ezeontloiL  mm  nftv* 

3499.  In  what  county  Judgment  debtor,  his  bailee,  etc.,  must  attend. 

3460.  Xo  person  excused  from  answering  on  the  ground  of  fraud. 

3461.  Proceedings  where  Judgment  Is  against  Joint  debtors.  »_*.,,. 

2402.  Proceedings  commenced  before  one  Judge  may  be  continued  before 

another.  ^  ^  ^ 

2403.  What  property  cannot  be  reached. 

1  •4SS.  [A.m'd,  IROO.]    The  different  remedies  under  thU  title. 

This  title  provides  for  three  distinct  remedies,  as  follows: 
1.  An  order  made  or  a  warrant  issued  against  a  judgment  debtor, 
sfter  return  of  un  execution.  ....  *^  i,*^, 

2  An  order  made,  or  a  warrant  issued  against  a  judgment  debtor, 
alter  the  issuing  and  before  the  return  of  an  execution. 

3  An  order  made  after  the  issuing,  and  either  before  or  alter  the 
-eturn,  of  an  execution,  against  the  pei-son  who  has  property  of  tbe 
judgment  debtor,  or  is  indebted  to  him 

The  proceedings  under  subdivision  third  of  this  section,  may  be 
pursued  either  alone  or  simultaneously  with  the  proceedings 
under  subdivision  first  or  subdivision  second.  \^<;.  W„*,^,,^^^^ 
costs  are  awarded  in  a  special  proceedinsj  shall  be  entitled  to 
the  same  remedies  under  this  title,  under  the  same  circumstances. 
^  near  as  may  be.  as  a  judgment  creditor.    And  for  the  pnroosea 
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VL  this  Utle,  the  party  to  whom  snch  costs  are  awarded  shall  be 
deemed  a  judgment  creditor,  and  the  party  against  whom  they 
are  awarded  shall  be  deemed  a  judgment  debtor. 
,  L.  1806,  ch.  176.      In  effect    September  1,  1896.   See  Tax  L.,  t  'JOB. 

I  2438.  Nature  of  the  remedleii.     Review  of  orders. 

Each  of  those  remedies  is  a  soecial  proceeding.  But  an  order, 
made  m  the  course  thereof,  can  be  reviewed  only  as  follows: 

•^j.^^  order,  made  by  a  judge,  out  of  court,  may  be  Tncated  or 
modified  by  the  judge  who  made  it,  as  if  it  was  made  in  an  action; 
or  It,  or  the  order  of  the  judge  vacating  or  modifying  it,  may  be 
vacated  or  modified,  upon  motion,  by  the  court  out  of  which  the 
execution  was  issued. 

2.  Where  the  execution  was  issued  out  of  a  county  court,  an 
appeal  from  an  order,  made  in  the  course  of  the  proceedings, 
may  be  taken  in  like  manner,  as  if  the  order  was  made  in  an 
action  brought  in  the  same  court. 

S  2434.  [Ani'd,  18fm,  1807,  1»11.]  What  |ad«e  may  en- 
tertain  the    vroceedlnff. 

Either  special  proceedings  may  be  instituted  before  a  judge  of 
the  court,  out  of  which,  or  the  county  judge,  the  special  county 
judge,  or  the  special  surrogate,  of  the  county  to  which  the  exe- 
cution was  issued,  or  where  it  was  issued  to  the  city  and  county 
of  New  York,  from  a  court  other  than  the  city  court  of  that  city, 
before  a  justice  of  the  supreme  court  for  that  city  and  county. 
Where  the  execution  was  issued  out  of  a  court  other  than  the 
supreme  court,  and  it  is  shown  by  affidavit  that  each  of  the 
judges  before  whom  the  special  proceedings  might  be  instituted, 
as  prescribed  by  this  section,  is  absent  from  the  rounty,  or  for 
any  reason,  unable  or  disqualified  to  act,  the  special  proceedings 
may  be  instituted  before  a  justice  of  the  supreme  court.  In  that 
case,  if  he  does  not  reside  within  the  judicial  district  embracing 
the  county  to  which  the  execution  was  issued,  the  order  madt) 
or  warrants  issued  by  him  must  be  returnable  to  a  justice  of  the 
supreme  court,  residing  in  that  district,  or  the  county  judge,  or 
the  special  judge,  or  special  surrogate,  or  that  of  an  adjoining 
county,  as  directed  in  the  order  or  warrant.  Where  the  judg- 
ment upon  which  the  execution  was  issued  was  recovered  in  a 
municipal  court  of  the  city  of  New  York,  either  special  proceed- 
ing shall  be  instituted  before  a  justice  of  the  city  court  of  tne 
city  of  New  York. 

Co.  Proc.,  I  292.  am*d;  L.  1896,  cb.  946;  L.  1887,  ch.  476;  U  1911«  cbs. 
658,   831.  In  effoct  Sept.   1.   1011. 

I  S48ff.  [Am'd,  1896.]  Order  to  examine  debtor  after  re« 
turn  of  execution. 

At  any  time  within  ten  years  after  the  return,  wholly  or  partly 
unsatisfied,  of  an  execution  against  property,  issued  upon  a  judg- 
ment, as  prescribed  in  section  2458  of  this  act,  or,  in  ease  of  an 
order,  issued  in  the  same  manner  so  far  as  the  provisions  of 
said  section  can  be  applied  in  substance,  the  creditor  under  such 
judgment  or  order,  upon  proof  of  the  facts,  by  affidavit  or  other 
competent  written  evidence,  is  entitled  to  an  order,  requiring 
the  debtor  under  the  judgment  or  order,  to  attend  and  be  exam- 
ined concerning  his  property,  at  a  time  and  place  specified  m  the 
order. 

Id.,  I  292;  L.  1890,  ch.  176.    In  effect  September  1,  1896.      See  S  ^as,  pent. 
I  S480.  Id.  I  before  retarn  of  exeeatftoa* 

At  any  time  after  the  issuing  of  an  execution  against  property, 
aa  prescribed  in  section  2458  of  this  act,  and  before  the  return 
thereof.  th»  iudgmeut  creditor,  upon  proof,  by  affidavit,  or  other 
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competent  written  eridence,  that  the  jnclgroent  debtor  has  projg- 
erty,  which  he  unJHBtly  refuiefl  to^pply  towairlB  the  satisfactfon 
of  the  judgment,  is  entitled  to  an  order,  requiring  the  judgment 
debtor  to  attend  and  be  examined  concerning  his  property,  at  a 
time  and  place  specified  in  the  order. 
00.  ptoc.  I  soe.  mbd.  2. 

§  2487.  ^Warrant  of  arrest  invteaA  af  order. 

Upon  proof  entitling  a  judgment  creditor  to  an  order,  onder 
either  of  the  last  two  sections;  and  also  proof,  by  affidavit,  to 
the  satisfaction  of  the  judge,  that  there  is  danger  that  the  jndg- 
ment  debtor  will  leave  the  State,  or  conceal  himself,  and  that 
there  is  reason  to  believe  that  he  has  property,  which  he  un- 
justly refuses  to  apply  to  the  payment  of  the  judgment;  the 
judge  may,  instead  of  making  an  order,  issue  a  warrant  under 
his  hand,  reciting  the  facts  and  requiring  the  sheriff  of  any  county, 
where  tne  judgment  debtor  may  be  found,  to  arrest  him,  and 
bring  him  before  the  same  judge,  or  before  another  judge,  if 
the  case  is  one  where  the  warrant  must  be  returnable  to  an- 
other judge. 
Id..  I  292,  subd.  4,  am*d. 

I  9438.  Id.  I  after  t^e  order  laae  been  laade. 

Where  the  facts,  specified  in  the  last  section,  are  made  to  ap- 
pear, as  therein  stated,  at  any  time  after  the  making  of  an  order, 
requiring  the  judgment  debtor  to  attend  and  be  examined,  ana 
before  tne  close  of  his  examination,  the  judge  may  issue  a  war- 
rant, as  therein  prescribed;  and,  if  necessary,  may  direct  the 
adjournment,  or,  if  the  return  day  of  the  order  has  elapsed,  the 
continuance  of  the  proceedings  under  the  order,  until  after  the 
return  of  the  warrant,  and  his  decision  thereupon. 

I  8489.  Warrant  J  how  vacated,  ete. 

A  warrant,  issued  as  prescribed  in  the  last  two  sections,  may 
be  vacated  or  modified,  as  prescribed  In  section  2433  of  this  act, 
with  respect  to  an  order. 

I  9440.  Undertaking  may  1»e  rea«tred,  eto. 

Where  a  judgment  debtor  has  been  arrested  and  brought  be- 
fore a  judge,  by  virtue  of  a  warrant,  issued  as  prescribed  in  this 
article;  and  it  appears  to  the  satisfaction  of  the  judge,  from  his 
examination,  or  other  proof,  that  there  is  danger  that  he  will 
leave  the  State,  or  conceal  himself,  and  that  he  has  property, 
which  he  has  unjustly  refused  to  api)Iy  to  the  satisfaction  of  the 
judgment;  the  judge  may  make  an  order,  requiring  him  to  give 
an  undertaking,  with  one  or  moro  sureties,  in  a  sum  fixed  and 
within  a  time  specified  in  the  order,  to  the  eflFect,  that  he  will, 
from  time  to  time,  as  the  judge  directs,  attend  before  the  judge, 
or  before  a  referee,  appointed  or  to  be  appointed  in  the  proceed- 
ings; and  that  he  will  not,  until  discharged  from  arrest  by  virtue 
of  the  warrant,  disi)ose  of  any  of  his  property,  which  is  not  ex- 
empted from  seizure  l)y  section  2463  of  this  act.  If  he  fails  to 
comply  with  the  order,  the  judge  must  forthwith,  by  warrant, 
commit  him  to  prison,  there  to  remain  until  the  close  of  the 
examination,  or  the  giving  of  the  required  undertaking;  except 
that  the  judge  may  direct  the  sheriff  to  produce  him,  from  timt 
to  time,  as  required  in  the  course  of  the  proceedings. 

OD.  Proc.,  part  of  |  292,  subd.  4,  am'd. 
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I  ft441«  Order  to  e»uitla«  person  iLavlnir  propertyy  ete., 
of  Jodir^Mont   debtor* 

Upon  proof,  by  affidavit,  or  other  competent  written  eTidence, 
to  the  satisfaction  of  the  judge,  that  an  execution  against  prop- 
erty has  been  issued,  as  prescribed  in  section  2458  of  this  act, 
and  either  that  it  lias  been  returned  wholly  or  partly  unsatis- 
fied, or  that  It  has  not  been  returned;  and  also  that  any  per- 
son or  corporation  has  p<»r8onal  property  of  the  judgment  debtor, 
exceeding  ten  doilars  in  value,  or  is  indebted  to  him  in  a  sum 
exceeding  tea  dollars;  the  judgment  creditor  is  entitled  to  an  order, 
requiring  that  |>orson  or  corporation  to  attend  and  be  examined 
concerning  the  debt,  or  other  property,  at  a  time  and  place  speci- 
fied in  the  order.  The  judge  may,  in  his  discretion,  require  no- 
tice of  the  subsequent  proceedings  to  be  given  to  the  jadgmeot 
debtor,  in  sueh  a  manner  as  he  deems  just.  But  a  receiver  shall 
not  be  appointed  without  such  &  notice,  except  as  otherwise  pre- 
eeribed  in  article  second  of  this  title. 
Co.  Ptoc,  f  2M.    See  I  2468.  post. 

I  2442.  Either  order  may  rea«iv«  attendance  Ibefore  a 
referee. 

An  order,  requiring  a  person  to  attend  and  be  examined,  made 
pursuant  to  any  provision  of  this  article,  must  require  nim  so 
to  attend  and  be  examined,  either  before  the  judge  to  whom  tht; 
order  is  returnable,  or  before  a  referee  (lesignated  therein. 
Where  the  examination  is  taken  before  a  referee,  he  must  cer- 
tify) to  the  judge  to  whom  the  order  is  returnable,  all  the  evi- 
dence and  the  other  proceedings  taken  before  him. 

Id^  II  206.    . 

{  244S.  Reference  mar  V>e  ordered  at  anr  time. 

At  any  stage  of  the  proceedings,  the  judge  to  whom  the  order 
is  retnniable  may,  in  liis  discretion,  mako  an  order,  directing 
that  any  other  examination,  or  testimony,  be  taken  by,  or  that  a 
question  arising  i.  2  referred  tr>,  r.  referee,  designated  in  the  order. 
Where  a  question  is  so  referred,  the  referee  may  be  directed  to 
re  pox  t  either  the  evidence  or  the  facts. 

Id..  I  300. 

I  2444.  ProccedlnflTB  npon  examination |  ndjonrnment. 

Upon  an  examination  under  this  article,  each  answer  of  a 
party  or  witnesc  oxaBiinetl  mast  be  under  oath.  A  corporation 
must  attend  by,  auu  answer  under  the  oath  of,  an  officer  thereof; 
and  the  judge  may,  in  his  discretion,  specify  the  officer.  Either 
party  may  be  examined  as  a  witness,  iu  his  own  behalf,  and 
may  produce  and  examine  other  witnesses,  as  upon  the  trial  of 
an  action.  The  judge  or  referee  may  adjourn  any  proceedings, 
under  this  article,  from  time  to  time,  as  he  thinks  proper. 

ButMtitated  for  Go.  Proc.,  ${  292  and  260,  or  each  parts  thereof  as  relate  to 
axamiuatioQS. 

S  2445.  Heferee  to  be  avrom. 

Unless  the  particj  expressly  waive  the  referee's  oath,  a  ref- 
eree, appointea  as  prescribed  in  this  article,  must,  before  enter- 
ing upon  an  examination,  or  taking  testimony,  subscribe  and  take 
an  oath,  that  he  will  faithfully  and  fairly  discharge  his  duty 
upon  the  reference,  and  make  a  just  and  true  report,  according 
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to  the  best  of  his  understanding.    The  oath  may  be  administered 
by  uu  officer  designated  in  section  842  of  this  act,  and  must  be 
returned  to  the  judge,  with  the  report  or  testimony. 
See  I  1016,  ante. 

I  2448.  Order  permltilns  person  Indebted  to  pay  debt  to 
sheriir. 

At  any  time  after  the  commencement  of  a  special  proceeding, 
authorized  by  this  article,  and  before  the  appointment  of  a  re- 
ceiver therein,  or  the  extension  of  a  receivership  thereto,  the 
judge,  by  whom  the  order  or  warrant  was  granted,  or  to  whom 
it  is  returnable,  may,  in  his  discretion,  upon  proof,  by  affidavit, 
to  his  satisfaction,  that  a  person  or  corporation  is  indebted  to  the 
judgment  debtor,  and  upon  such  a  notice,  given  to  such  persons, 
as  he  deems  just,  or  without  notice,  make  an  order,  permitting 
the  person  or  corporation,  to  pay  to  a  sheriff,  designated  in  the 
order,  a  sum,  on  account  of  the  alleged  indebtedness,  not  exceed- 
ing tne  sum  which  will  satisfy  J^hf  execution.  A  payment  thus 
made  is,  to  the  extent  thereof,  a  discharge  of  the  indebtedness, 
except  ns  nguinst  a  transferee  from  the  judgment  debtor,  in 
good  faith  and  for  a  valuable  consideration,  of  whose  rights  the 
person  or  corporation  had  actual  or  constructive  notice,  when  the 
payment  was  made. 

Co.  Proc.,  S  2»ii,  am'd. 

S  2447.  Order  reqnlrlns  delivery  of  money  or  property  to 
•berlfl  or  receiver. 

Where  it  appears,  from  the  examination  or  testimbny  taken  in 
a  special  procwding  authorized  by  this  article,  that  the  judgment 
debtor  has,  iu  his  possession  or  under  his  control,  money  or  other 
personal  property,  belonging  to  him;  or  that  one  or  more  articles 
of  personal  property,  capable  of  delivery,  his  right  to  the  posses- 
sion whereof  is  not  substantially  disputed,  are  in  the  possession 
or  under  the  control  of  another  person;  the  judge,  by  whom  the 
order  or  warrant  was  granted,  or  to  whom  it  is  returnable,  may, 
in  his  discretion,  and  upon  such  a  notice,  given  to  such  persons, 
ns  he  deems  just,  or  without  notice,  make  an  order,  dtre<:ting 
the  judgment  debtor,  or  other  person,  immediately  to  pay  tJie 
money,  or  deliver  the  articles  of  personal  property,  to  a  sheriff, 
designated  in  the  order,  unless  a  receiver  has  been  appointed,  or 
a  receivership  has  been  extended  to  the  special  proceeding,  and 
in  that  case  to  the  receiver. 

Substituted  for  Co.  Proc.,  |  207. 

I  2448.  Dnty  of  the  sherllT. 

If  the  sheriff,  to  whom  money  is  paid,  or  other  property  {g  de- 
livered, pursuant  to  an  order  made  as  prescribed  in  either  of  the 
last  two  sections,  does  not  then  hold  an  execution  upon  the 
judgment  against  the  property  of  the  judgment  debtor,  he  has 
the  same  rights  and  powers,  and  is  subject  to  the  same  duties 
and  liabilities,  with  respect  to  the  money  or  property,  ns  if  the 
money  had  been  collected,  or  the  property  had  been  levied  niion 
by  him,  by  virtue  of  such  an  execution;  except  as  otherwise  pre- 
scribed in  the  next  section. 

Co.  Proc.,  S  297.  ^j^^ 
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2449.  [Am^d,  18fi'2.]    HoYr  znoney  or  property  applied  to 
pay  tlie  Jadirment. 

After  a  receiver  has  .^en  appointed,  or  a  receivership  has  been 
extended  to  the  special  proceeding,  the  judge  must,  by  ordor, 
direct  the  sheriff  to  pay  tne  money  or  the  proceeds  of  the  prop- 
erty, deducting  his  fees,  to  the  receiver;  or,  if  the  case  so  re- 
quires, to  deliver  to  the  receiver  the  property  in  his  hands.  But 
if  it  appears,  to  the  satisfaction  of  the  judge,  that  an  order,  ap- 
pointing a  receiver  or  extending  a  receivership,  is  not  necessary,  he 
may  by  an  order  reciting  that  fact,  direct  the  sheriff  to  apply  the 
money  so  paid,  or  the  proceeds  of  the  property  so  delivered,  upon 
an  execution  in  favor  of  the  judgment  creditor,  issned  either  be- 
tWe  or  after  the  payment  or  delivery  to  the  sheriff;  and  a  re- 
ceiver, appointed  pursuant  to  the  provisions  of  this  article,  may, 
on  leave  of  a  judge  having  power  to  appoint  such  receiver,  lease 
the  real  property  that  shall  come  into  his  possession  for  such  time 
as  shall  be  necessary  to  realize  moneys  sufficient  to  satisfy  the 
judgment,  with  interest  thereon  and  costs  of  the  special  pro- 
ceeding.        "- 

Oo.  Proc.,  fl  297  and  298;  L.  1892,  ch.  292. 

I  2400.  Balanoe  to  be  paid  or  delivered  to  Jadvmeat  delM 
tor,  ete. 

Where  money  is  paid,  or  property  is  delivered,  as  prescribed  in 
the  last  four  sections,  and  afterwards  the  special  proceeding  is 
discontinued  or  dismissed;  or  the  judgment  is  satisfied,  without 
resorting  to  that  money  or  property;  or  a  balance  of  the  money, 
or  of  the  proceeds  of  the  property,  or  a  part  of  the  property, 
remains  in  the  sheriff's  or  the  receiver's  hands,  after  satisfying 
the  judgment,  and  the  costs  and  expenses  of  the  special  pro- 
ceeding; the  judge  must  make  an  order,  directing  the  sheriff  or 
receiver  to  pay  the  money,  or  deliver  the  property,  so  remaining 
in  his  hands,  to  the  judgment  debtor,  or  to  such  other  person  as 
appears  to  be  entitled  thereto,  upon  payment  of  his  fees  and  all 
other  sums  legally  chargeable  against  the  same. 

i  9451«  Jvdffe  mar  enjola  traiuifer,  ete*»  of  properxy. 

The  judge  by  whom  the  order  or  warrant  was  granted,  or  to 
whom  it  is  returnable,  may  make  an  injunction  order,  restrain- 
ing any  person  or  corporation,  whether  a  party  or  not  a  party  to 
the  soecial  proceeding,  from  making  or  suffering  any  transfer  or 
other'  disposition  of,  or  interference  with,  the  property  of  the 
judgment  debtor,  or  the  property  or  debt,  concerning  which  any 
person  is  required  to  attend  and  be  examined  until  further  di- 
rection in  the  premises.  Such  an  injunction  order  may  be  made 
simultaneously  with  the  order  or  warrant,  by  which  the  special 
proceeding  is  instituted,  and  upon  the  same  papers;  or  after- 
wards, upon  an  affidavit,  showing  sufficient  grounds  therefor. 
The  judge  or  the  court  may,  as  a  condition  of  granting  an  appli- 
cation to  vacate  or  modify  the  injunction  order,  require  the 
applicant  to  give  security,  in  such  a  sum  and  in  such  a  manner 
as  justice  requires. 

Oo,  Proc.,  H  296  and  299,  am'd. 

I  3463.  Mode  of  serTiee  of  eertain  orders. 

An  injunction  order,  or  an  order  requiring  a  person  to  attend 
and  be  examined,  made  as  prescribed  in  this  article,  must  be 
served  as  follows: 
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!•  Tke  original  order,  under  the  band  of  the  jaidge  makiaip  it, 
muBt  be  exhibited  to  the  person  to  be  serred. 

2.  A  copy  thereof,  and  of  the  affidavit  upon  which  it  was  made, 
inu«t  be  delivered  to  him. 

Bervice  upon  a  corporation  is  sufficient  if  made  upon  an  ^liicer, 
to  whom  a  copy  of  a  Bummona  must  be  delirered,  where  a  flvnt- 
mons  is  personally  aerved  upon  the  corporation;  unless  the  officer 
is  Bpecially  designated  by  the  judge,  as  prescribed  in  section  2444 
of  this  act. 

Based  on  2  B.  S.  401,  {  44  (2  Edm.  417). 

I  248S.  S'^rvlce  of  a  warramt. 

The  sheritE,  when  he  aireats  a  judgsieait  debtor  by  Tirtiiie  4»f  a 
warrant,  issued  as  prescribed  iu  this  article,  must  deliver  to  hln 
4  copy  of  the  warrant,  and  of  the  affidavit  upon  wUck  it  was 
granted. 

I  24ft4.  How  prooeedlnv*  d|«eoiitfii«e4  «r  diaunlsaad. 

A  special  proceeding,  instituted  as  prescribed  in  this  artielQ, 
may  be  discontinued  at  any  time,  upon  such  terms  as  Justice 
requires,  by  an  order  of  the  judge,  made  upon  the  apphcation 
•eC  the  judgment  creditor.  Whcve  ^e  judgment  ensditor  unrea- 
sonably neglects  or  delays  to  proceed,  or  where  it  appears  tUat  his 
judgment  has  been  satisfied,  his  proceedings  may  be  dismissed, 
vpon  like  terms,  by  a  like  order,  mihde  upon  the  application  of 
the  judgment  debtor,  or  of  the  plaintiff  in  a  judgment  creditor's 
action  against  the  debtor,  or  of  a  judgment  creditor  who  has 
instituted  either  of  the  special  proceedings  authorized  by  this 
article.  Where  an  order  appointing  a  receiver*  or  extending  a 
receivership,  has  been  made,  in  the  course  of  the  special  pro- 
ceeding, notice  of  the  amplication  for  an  order  s^cified  In  this 
section,  must  be  given,  in  such  a  manner  as  the  judge  deems 
proper,  to  all  {tersons  interested  in  the  receivership,  as  far  ae 
they  can  conveniently  be  ascertained. 

I  246S.  Coats  to  Judgment  creditor. 

The  judge  may  malre  an  order  allowing  to  the  jodgment  ereditor 
ft  fixed  sum,  as  costs,  oonsisting  of  his  witnesses'  fees  and  <yther 
disbursements,  and  oi  a  svm,  in  addition  theretie,  not  exceeding 
thirty  dellars;  and  directing  the  payment  thereof  euit  ef  any 
money  which  has  come,  or  may  come,  to  the  hands  ef  the 
receiver,  or  of  the  sheriff;  or,  within  n  time  ^)ecified  in  the 
order,  by  the  judgment  debtor,  or  other  i>erson  against  whom 
the  special  i>roceeding  is  histltvted. 

Co.  Proc,  S  301,  m  -part,  am'd. 

I  8486.  Id.|  »•  Jud«»eiftt  Aebtor,  etc. 

"Where  the  judgment  debtor,  or  other  person  against  whom  the 
special  proceeding  is  instituted,  has  heen  examined  and  property, 
ox^licable  to  the  payment  of  the  judgment,  haS  not  been  dlseer- 
ered  In  the  course  of  the  special  proceeding,  the  judge  may 
make  an  order,  allowing  him  a  like  sum  as  costs;  and  dh«oting 
the  payment  thereof,  within  a  time  specified  in  the  order,  hy 
the  judgment  creditor;  or,  eszcept  where  it  is  allowed  to  the 
judgment  debtor,  out  of  any  money  which  has  come,  or  uiay 
come,  to  the  hands  of  the  receiver  or  of  the  sheriff. 

Id..  I  301.  Ui  part,  am'd. 
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<  24S7.  [Am*d,  1011].  DiMobedience  to  order;  how  pnn-> 
lifthed. 

A  person  who  refusefl,  or  without  sufficient  excuse  neglects, 
to  obey  an  order  of  a  judge  or  refereo,  made  pursuant  to  the 
last  two  sections,  or  to  any  other  provision  of  this  artich*,  and 
duly  served  upon  him,  or  an  oral  direction,  given  directly  to 
him  by  a  judge  or  referee,  in  the  course  of  the  special  proceed- 
ings; or  to  attend  before  a  judge  or  referee,  according  to  the  com- 
mand of  a  subpoena,  duly  served  upcm  him,  may  be  punished  by 
the  judge  of  or  by  the  court  out  of  which  the  execution  was 
issued,  by  the  county  judge,  the  Rpecial  county  judge,  or  the 
special  surrogate  of  the  county  to  which  the  execution  was  issued, 
or  by  the  city  court  of  the  city  of  New  York  or  a  justice  thereof, 
if  the  proceedings  were  instituted  before  such  court  or  any  justice 
thereof,  as  for  a  contempt. 

Co.  I'roc..  I  302.  See  I  2286.  Aui'd  by  L.  1911,  ch.  558,  in  effect  Sent. 
1.    lilll. 

I  24IS8.  [Am*d,  1881.  1807.1  rpon  what  Jndnrment  and  to 
w^hat  coanty  the  execution  rnant  have  iaaneil. 

In  order  to  entitle  a  judgment-creditor  to  maintain  either  of  the 
special  proceedings  authorized  by  this  article,  the  judgment  must 
have  been  rendered  upon  the  judgment  debtor's  appearance  or  per- 
sonal service  of  the  summons  upon  him.  for  a  sum  not  less  than 
twenty-live  dollars  or  substituted  servioe  of  the  summons  upon 
him  in  acconflance  with  section  four  hundred  and  thirty-six  of  the 
code  of  civil  procedure;  and  the  execution  must  have  been  issued 
out  of  a  court  of  record;  and  either: 

1.  To  the  sheriflf  of  the  county  where  the  judpnent  debtor  has, 
at  the  time  of  the  commencement  of  the  special  proceedings,  a 
place  for  the  regular  transaction  of  business  in  person;  or, 

2.  If  the  judgment  debtor  is  then  a  resident  of  the  state,  to  the 
sheriflf  of  the  county  where  he  resides;  or, 

3.  If  he  is  not  then  a  resilient  of  the  state,  to  the  sheriff  of  the 
county  where  the  judgment-roll  is  filed  unless  the  execution  was 
issued  out  of  a  court  other  than  that  in  which  the  judgment  was 
rendered,  and,  in  that  case,  to  the  sheriflf  of  the  county  where  the 
transcript  of  the  judgment  is  filed. 

Id.,   part  of  I  292.  am'd;  L.   1887,   ch.   180.     In  effect  Sept  1,  1807. 

S  2400,  In  what  county  Jndfcment  debtor,  hflM  hatlee,  ete., 
ntniit   attend. 

If  the  judgment  debtor,  or  other  ^)erson,  required  to  attend 
and  be  examined,  as  prescribed  in  this  article,  or  the  officer  of 
a  corporation,  required  to  attend  in  its  behalf,  is,  at  the  time  of 
the  service  of  the  order  upon  him,  a  resident  of  the  State,  or 
then  has  an  oflRce  within  the  State,  for  the  regular  transaction 
of  business,  in  person,  he  cannot  be  compelled  to  attend,  iMirsuant 
to  the  order,  or  to  any  adjournment,  at  a  place  without  the 
county  wherein  bis  residence  or  place  of  business  is  situated. 

Id.,  f  292. 

f  ii4iW.  (Am'd,  1K81.1  No  perMon  excused  from  answerlnflr 
on   the  iffround   of  fraud. 

A   party  or  a   witness,   examined  in   a  special   proceeding,   au- 
thorized  by  this  article,   is  not  exeuscd   from   answering  a  ques- 
tion, «)n  the  ground  that  his  examiuntion  will  tend  to  convict  him 
of  the  commissiun  of  a  fraud;  or  to  prove  that  he  has  been  a 
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party  or  privy  to,  or  knowing  of,  a  conveyance,  assignment, 
transfer,  or  other  disposition  of  property  for  any  purpose;  or  that 
he  or  another  person  claims  to  be  entitled,  as  against  the  jndK- 
ment  creditor,  or  a  receiver  appointed  or  to  be  appointed  in  the 
special  proceeding,  to  hold  property,  derived  from  or  throwgli  the 
judgment  debtor,  or  to  bo  disc-harged  from  the  payment  of  a 
debt  which  was  due  to  the  judgment  debtor,  or  to  a  person  in 
his  behalf.  But  an  answer  cannot  be  used,  as  evidence  against 
the  person  so  answering  in  a  criminal  action  or  criminal 
proceeding. 
Co.   Proc.,    I   292,   am'd. 

I  2461.  rAin*d,  1000.1  Proceedluara  where  Jttdffment  1« 
aflrnfimt  Joint  debtors. 

When  the  execution  was  issued  as  prescribed  in  section  nin^ 
teen  hnndred  and  thirty-four  or  section  nineteen  hundred  and 
forty-one  of  this  act.  a  debt  due  to,  or  other  personal  property* 
owned  by,  one  or  more  of  the  defendants  not  summoned,  jointly 
with  the  defendants  summoned,  or  with  any  of  them,  may  be 
reached  by  a  special  proceeding,  instituted  as  prescribed  in  this 
article,  and  founded  upon  the  judgment. 

Id.,  {  294,  am'd.  See  |  1871,  ante.  JU  1900,  ch.  217.  In  effect  Sept.  1, 
1900. 

I  2462.  ProeeedlnfrN  comnienced  before  one  Jadflre  may 
be   eontinned   before  another.  ^' 

Sections  2C,  52,  and  279  of  this  act  apply  to  a  special  proceed- 
ing, instituted  as  prescribed  in  this  article;  and  the  judge  before 
whom  it  is  continued,  as  prescribed  in  either  of  those  sections, 
is  deemed  to  be  the  judge  to  whom  an  order  or  warrant  is  re- 
turnable, for  the  purpose  of  any  provision  of  this  or  the  next 
article. 

S  2403.  lAm*d,  18.S«,  1008.]  VIThat  property  eannot  be 
reached. 

This  article  does  not  authorize  the  seizure  of,  or  other  inter- 
ference with,  any  property  which  is  expressly  exempt  by  law 
from  levy  and  sale  by  virtue  of  an  execution;  or  any  money, 
thing  in  action  or  other  property  held  in  trust  for  a  jwdffn^^^nt 
debtor,  where  the  trust  has  been  created  by,  or  the  fund  so  held 
in  trust  has  proceeded  from,  a  person  other  than  the  judgment 
debtor:  or  tlie  earnings  of  the  judgment  debtor  for  his  personal 
services  rendered  within  sixty  days  next  before  the  institution 
of  the  special  proceeding;  when  it  is  made  to  appear  by  his  oath 
or  otherwise,  that  those  earnings  are  necessary  for  the  use  of  a 
family,  wholly  or  partly  supported  by  his  labor. 

I..  188C,  oh.  20.  Am'd  by  L.  1008,  cb.  278.  In  effect  Sept.  1,  1906.  See 
i    1812;    Tax   U»    I   250. 
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AJaTICIiB  SESCOBTD. 

Uie  receiver. 

flee.  S464.  When  and  how  reoelTer  may  be  appointed. 
2460.  NoUce  to  other  credlton. 

3406.  Only  one  receiver  to  be  appointed.    Former  lecelTonhip  may  b« 
extended. 

2467.  Order  to  be  filed  and  recorded. 

2468.  When  property  la  veated  In  receiver. 

2469.  How  receWer'a  title  to  personal  property  extended  by  relation. 

2470.  Goonty  clerk  to  record  orders,  etc.;  penalty  for  nea^ect. 

2471.  Becelrer  to  be  aabject  to  control  of  conrt. 

I  8464.  "Wlien  ana  liow  reeelver  may  "he  appointed. 

At  any  time  after  making  an  order,  requiring  the  judgment 
debtor,  or  any  other  person,  to  attend  and  be  examined,  or  issaing 
a  warrant,  as  prescribed  in  article  first  of  this  title,  the  judge 
to  whom  the  order  or  warrant  is  returnable  may  make  an  order, 
appointing  a  receiver  of  the  property  of  the  judgment  debtor. 
At  least  two  days*  notice  of  the  application  for  the  order  appoint- 
ing a  receiyer,  must  be  given  personally  to  the  judgment  debtor, 
unless  the  judge  is  satisfied  that  he  cannot,  with  reasonable  dili- 
gence, be  found  within  the  State;  in  which  case,  the  order  must 
recite  that  fact,  and  may  dispense  with  notice,  or  may  direct 
notice  to  be  given  in  any  manner  which  the  judge  thinks  proper. 
But  where  the  order  to  attend  and  be  examined,  or  the  warrant, 
has  been  served  upon  the  judgment  debtor,  a  receiver  may  be 
appointed  upon  the  return  day  thereof,  or  at  the  doM  of  the 
examination,  without  further  notice  to  him. 

Go.  Proc.,  S  296. 

I  2466.  Notlee  to  otlaer  erodttonu 

The  judge  mnst  aflcertain,  if  practicable,  by  the  oath  of  the 
Judgment  debtor,  or  otherwise,  whether  an  action,  specified  to 
article  first  of  title  fourth  of  chapter  fifteenth  of  this  act,  or  a 
special  proceeding  instituted  as  prescribed  in  article  first  of  this 
title,  is  pending  against  the  judgment  debtor.  If  either  is  pending, 
and  a  receiver  has  not  been  appointed  therein,  notice  of  the 
application  for  the  appointment  of  a  receiver,  and  of  all  the  sub- 
sequent proceedings  respecting  the  receivership,  must  be  given, 
in  such  a  manner  as  the  judge  directs,  to  the  judgment  creditor 
prosecuting  it. 

Id.,  pert  of  I  288. 

I  24e6.  Only  one  recdver  to  be  appointed.  Fonnor  ro- 
eelveralalp  may  be  extended. 

Only  one  receiver  of  the  property  of  a  judgment  debtor  shall 
be  appointed.  Where  a  receiver  thereof  has  already  been  ap- 
DOinted,  the  judge,  instead  of  making  the  order  prescribed  in  the 
last  section  but  one,  must  make  an  order,  extending  the  receiver- 
ship to  the  special  proceeding  before  him.  Such  an  order  gives 
to  the  judgment  creditor  the  same  rights  as  if  a  receiver  was 
then  appointed  upon  his  application;  including  the  right  to  apply 
to  the  conrt  to  control,  direct,  or  remove  the  receiver,  or  to  sub- 
ordinate the  proceedings  in  or  by  which  the  receiver 
appointed,  to  those  taken  under  his  judgment. 

U.,  part  of  S  296.   See  Bnlee  84  and  85. 
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I  a4«7.  Order  to  be  illed  and  recorded. 

Au  order  appoiutiug  a  receiver,  or  extending  a  recei?ership, 
must  be  tiled  in  the  oiBce  of  tUe  df^rk  of  the  county,  wherein 
the  judgment-roll  in  the  action  is  filed;  or,  if  the  special  pro- 
ceeding is  founded  upon  an  execution  issued  out  of  a  coHft, 
other  than  that  in  which  the  jud^rment  was  rendered,  in  the 
office  of  the  clerk  of  the  county,  wherein  the  transcript  of  the 
judgment  is  filed. 

Co.   Proc,   part  of  $  298. 

i  2468.  IVhen  property  1«  Tested  tv  reoelver. 

The  property  of  the  judgment  debtor  is  vested  in  a  receiver, 
who  has  duly  qualified,  from  the  time  oX  filing  the  order  appoint- 
ing him,  or  extending  his  receivership,  as  the  case  may  be; 
subject  to  the  following  exceptions: 

1.  Real  property  is  vested  in  the  receiver,  only  from  the  time 
when  the  order,  or  a  certified  copy  thereof,  as  the  case  may  be, 
is  filed  with  the  clerk  of  the  county  where  it  is  situated. 

2.  Where  the  judgment  debtor,  at  the  time  when  the  order 
is  filed,  resides  in  another  county  of  the  State,  his  personal  prop- 
erty is  vested  in  the  receiver  only  from  the  time  when  a  copy 
of  the  order,  certified  by  the  clork  in  whose  oflice  it  is  recorded, 
\B  filed  with  the  clerk  of  the  county  where  be  resides. 

Id.,  fi  298. 

i  8469.  Hovr  veoolver'a  title  to  personal  property  ex^ 
tendod  by  relation. 

Where  the  receiver's  title  to  personal  property  has  become 
vested,  as  prescribed  in  the  Inst  section,  it  also  extends  back 
by  relation,  for  the  benefit  of  the  judgment  creditor  in  whose 
behalf  the  special  proceeding  wns  instituted  as  follows: 

1.  Where  an  order,  requiring  the  judgment  debtor  to  attend 
and  be  examined,  or  a  warrant,  requiring  the  sberiff  to  arrest 
him  and  bring  him  before  the  judge,  has  been  served*  before  the 
appointmf-nt  of  the  receiver,  or  the  extension  of  the  receivership, 
the  receiver's  title  extends  back,  so  as  to  include  the  personal 
property  of  the  judgment  debtor,  at  the  time  of  the  service  of 
the  order  or  warrant. 

2.  Where  an  order  or  warrant  has  not  been  served,  as  specified 
In  the  foregoing  subdivision,  but  an  order  has  been  made,  requir- 
ing a  person  to  attend  and  be  examined,  concerning  property 
belonging,  or  a  debt  due.  to  the  judgment  debtor,  the  receiver's 
title  extends  to  the  personal  property  belonging  to  the  judgment 
debtor,  which  wns  m  the  hands,  or  under  the  control,  of  the 
person  or  corporation  thns  required  to  attend,  at  the  time  of  the 
service  of  the  order;  and  to  a  debt  then  due  to  him  from  that 
person  or  corporntion. 

3.  In  every  other  cnse  where  notice  of  the  application  for  the 
appointment  of  the  receiver  was  given  to  the  judgment  debtor, 
the  receiver's  title  extends  to  the  jiersonal  property  of  the  j1ld|^ 
ment  debtor,  at  the  time  when  the  notice  was  served,  either 
persoiuiUy  or  by  complying  with  the  requirements  of  an  order, 
prescribing  a  substitute  for  personal  service. 

4.  Where  the  cnse  is  witliin  two  or  more  of  the  foregoing  sub- 
divisions of  this  section,  the  rule  most  favorable  to  the  judgment 
cre<litor  must  be  adopted. 

5.  [Added,  1802,]  No  person  shall  be  appointed  a  i^eeetTw  In 
this  State  who  is  not  a  resident  thereof,  aor  sl^iU  anj  pevttm 
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continue  to  act  iis  receiyer  after  he  oeaBes  to  be  a  resident  thereof, 
and  the  judgment  creditor  may  apply  to  the  court  or  judge  that 
appointed  such  receiver,  within  thirty  days  after  said  receiyer 
ceases  to  be  a  resident  of  this  State,  for  the  appointment  of  another 
person  in  his  place,  upon  such  notice  to  the  persons  interested 
as  the  court  or  judge  may  direct. 

But  this  section  does  not  affect  the  title  of  a  purchaser  in  good 
faith,  without  notice,  and  for  a  yaluable  consideration;  or  the 
payment  of  a  debt  in  good  faith,  and  without  notice. 

I  2470.  Countr  clerk  to  record  orders,  ete.|  penalty  for 
neirlect. 

Each  county  clerk  must  keep  in  his  office  a  book,  indexed  to 
the  names  of  the  judgment  debtors,  styled  **  book  of  orders  ap- 
pointing receiyers  of  judgment  debtors".  A  county  clerk,  in  whose 
o'ffice  an  order  or  a  certified  copy  of  an  order  is  tiled,  as  pre- 
scribed in  section  2467  or  section  2468  of  this  act,  must  imme- 
diately note  thereupon  the  time  of  filing  it,  and,  as  soon  as 
practicable,  must  record  it,  in  the  book  so  kept  by  him.  He 
must  also,  upon  request,  furnish  forthwith  to  any  party  or  per- 
son interested,  one  or  more  certified  copies  thereof.  For  each 
omission  to  comply  with  any  provision  of  this  section,  a  county 
clerk  forfeits,  to  the  party  aggrieved,  two  hundred  and  fifty  dol- 
lars, in  addition  to  all  damages  sustained  by  reason  of  the 
omission. 

Co.  Proc,  {  298.  See  «{  1247  and  1248.  ante. 

I  2471.  Receiver  to  be  subject  to  control  of  covrt. 

A  receiver,  appointed  as  prescribed  in  this  nrticle,  is  subject  to 
the  direction  and  control  of  the  court  out  of  which  the  execution 
was  issued.  Where  an  order  has  been  made,  extending  a  receiver- 
Bhip  to  a  special  pVoceedincr  founded  upon  a  subsequent  judg- 
ment, the  control  oyer,  and  direction  of,  the  receiver,  with  r^pecf 
to  that  judgment,  remain  in  the  court  to  whose  control  and  direc- 
tion he  was  originally  subject. 
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TinJB  TCTTT. 

Prooeedings  to  compel  the   delivery    of  booka  to  a  pubUo 

officer. 

Sec.  24nft.  Delivery  of  books  and  papers,  bow  enforced. 

I  24T1II.    I  Keponlod    by    L.    19rf>,    ch.    51.      See   Consolidated 
Laws,  tit.  Public  Officers  Law,  §  80.] 
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CHAPTER  XVIIL 
Surrogates'  Courts,  and  Proceedings  Therein. 

HnjE  I.  — OrcftBlattoB,  Jarlndlntion,  aad  I'ovr^rn  of  f  he  Coirt.  DitlMy 
Powe.8,  and  DlMbllltleN  of  th«  Snrrttgate,  »ad  the  Ollleetf 
of  the  Court.    BiceelUaeoDit  Pro? Utoui. 

TITLE  11.—  ProTirionH  ReUtinv  Generally  to  the  Proreedliifs  In  Bvrrogfttei' 
Conrtt,  »Bii  to  Appealv  from  those  Court  a. 

TITLE  III.->6rtBtlai(  «nd  Reroklnff  Probate,  Lettem  Testamentary,  and 
Letters  of  IdmlnUt  ration.    Foreign  Wills;  Ancillary  Letters. 

TITLE  lY.^  Prootedlnirs  hy  or  ayaUst  an  Execator  or  ▲dmlnistraior,  Toneh- 
Ib«  the  Ad  ministration  and  Settlement  of  the  Jtstate. 

TITLE  Y.— Dltpoaitlen  of  the  Deeedent's  Beat  Property,  for  the  Payment  of 
Dvhts  and  Vnneral  Expenses.    Distribution  of  the  Proceeds. 

TITLE  TI.—  ProTisIons  Bolatlafr  to  a  Testameatftry  Trutee. 

TITLE  Til.—  PrOTlslons  Belatlng  to  a  Guardian. 

TITUS  L 

Organization,  jurisdiction,  and  powers  of  the  court.  DntlBS, 
powers,  and  disabilities  of  the  surrogate,  and  the  officers 
of  the  court.    BHiscellaneous  provisions. 

Article  1.  Jorlsdlctlon   of   the   court,    ond    authority   of   the    surrogate. 

2.  General    duties  and   disabilities   of    the    surrogate,    or   temporary 

surrogate. 
8.  Olerks;  stenographers;   mfscellaneous  provisions. 

ARTICLE  FIRST. 

Jurisdiction  of  the  court,  and  authority  of  the  Burroga^ 

Sec.  24T2.  General  larlsdlctlon  of  surrogate's   court. 

2473.  Presumption  of  Jurisdiction. 

2474.  Jurisdiction  not  lost  by  defect   in   record. 
2476.  Effect  of  exercise  of  Jurisdiction. 

2476.  Exclusive  Jurisdiction. 

2477.  Concurrent   Jurisdiction   of   two  or   more  surrogates. 

2478.  Jurisdiction,   how   affected    by   locality   of   debts. 
2470.  JnrisdlctlOD  In  new  or  altered  county. 

2480.  Id.;   transfer  of  proceedings   to  proper  county. 

2481.  Incidental  powers  of  the  surrogate. 

2482.  Application  of  chapter;  confirmation  of  previous  acts. 

i  2472.  General  Jurisdiction  of  anrroffate^a  conrt. 

Each  surrogate  must  hold,  within  his  county,  a  court,  which 
has,  in  addition  to  the  powers  confcrrod  upon  it,  or  upon  the 
surrogate,  by  special  provision  of  law,  jurisdiction,  ns  follows: 

1.  To  take  the  proof  of  wills;  to  ndmit  wills  to  probate;  to  re- 
voke the  probate  thereof;  and  to  take  and  revoke  probate  of 
heirship. 

2.  To  grant  and  revoke  letters  testamentary  and  letters  of  ad- 
ministration, and  to  appoint  a  successor  in  place  of  a  person 
whose  letters  have  been  revoked. 

3.  To  direct  and  control  the  conduct,  and  settle  the  accounts, 
of  executors,  administrators,  and  testamentary  trustees;  to  re- 
move testamentary  trustees,  and  to  appoint  a  successor  in  place 
of  a  testamentary  trustee  so  removed. 
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4.  To  enforce  the  payment  of  debts  and  legacies;  the  distribu- 
tion of  the  estates  of  decedents;  and  the  payment  or  delivery,  by 
executors,  aduiiuistrutors,  and  testamentary  trustees,  of  money 
or  other  property  in  their  possession,  belonging  to  the  ehtnte. 

5.  To  (liroct  the  disposition  of  fcnl  property,  and  Interests  in 
real  property,  of  decedents,  for  the  payment  of  their  debts  af«d 
funeral  expenses,  and  the  disposition  of  the  proceeds  thereof. 

6.  To  administer  Justice,  in  all  matters  relating  to  the  affairs 
of  decedents,  according  to  the  proyisious  of  the  statutes  relatin^^ 
thereto. 

7.  To  appoint  and  remove  guardians  for  infants;  to  compel  the 
payment  and  delivery  by  them  of  money  or  other  property  be- 
longing to  their  wards;  and,  in  the  cases  specially  prescribed  by 
law,  to  direct  and  control  their  conduct,  and  Bpttle  their  nccountJi. 

8.  lArttied,  1908.]  To  settle  the  acconntji  of  a  father,  mother 
or  other  relative  having  the  rights,  powers  and  duties  of  a 
guardian  in  Focago,  and  to  compel  the  payment  and  delivery  of 
money  or  other  property  belonging  to  the  ward. 

[New.]     L.   1903,   ch.  407.      In   e(Tcct   Sei;t.    1,    1003. 

This  jurisdiction  must  be  exercised  in  the  cases,  and  In  the 
manner,  prescribed  by  statute. 

2  R.  S.  220,   <  1  (2  EdiD.  220) ;  also  L.  1874,  ch.  267   (9  Edm.  8S4). 
I  S472-a«  [Addetl,    leiO.]      Idem. 

The  surrogate*  court  has  also  jnrigdiction  upon  a  jadicial 
accounting  or  a  proceeding  for  the  payment  of  a  legacy  to  ascer- 
tain the  title  to  any  legacy  or  distributive  share,  to  set  off  a 
debt  against  the  same  and  for  that  purpose  ascertain  whether  the 
debt  exists,  to  affect  the  accounting  party  with  a  constructive 
trust,  and  to  exercise  all  other  i>ower,  legal  or  equitable,  neces- 
sary to  the  complete  disposition  of  the  matter.  He  must 
order  the  trial  of  any  controverted  question  of  fact  of  wliich 
either  party  has  constitutional  right  of  trial  by  jury  and  season- 
ably demands  the  same. 

Addod,  L.  1910,  ch.  576.     In   effect   Sept.  1,  1910. 

I  2473.  [Am'd,  lOlO.)  PreanmpHon  of  JuHrtdlettoil. 
Where  the  Jurisdiction  of  a  surrogate's  court  to  ndake,  in  a 
case  specified  m  the  last  two  sections,  a  decree  or  other  deter- 
mination, is  drawn  in  question  collaterally,  and  the  necessary 
parties  were  duly  cited  or  appeared,  the  jurisdiction  Is  presump- 
tively, and,  in  the  absence  of  fraud  or  collusion,  conclusively, 
established,  by  an  allegation  of  the  jurisdictional  facts,  con- 
tained in  a  written  petition  or  answer,  duly  verified,  used  in 
the  surrogate's  court.  The  fact  that  the  partiw  were  duly  cited 
is  presumptively  proved,  by  a  recital  to  that  effect  in  the  decree. 

L.  1870,  ch.  350,   |   1.     Ain'd,   L.   1910,  cb.  57(J.     In   effect   Sept.    1,    1»10. 

S  2474.  Jurisdiction  not  lont  by  defect  In  record. 
The  surrogate's  court  obtains  jurisdiction  Jn  every  case  by  the 
existence  of  the  jurisdictional  fa<!ts  prescribed  by  statute,  and 
by  the  citation  or  appearance  of  the  necessary  parties.  An  ob- 
jection to  a  decree  or  other  determination,  founded  upon  an 
omission  therein,  or  in  the  papers  upon  which  it  was  founded, 
of  the  recital  or  proof  of  any  fact  necessary  to  jurisdiction,  which 
actually  existed,  or  the  failure  to  take  any  intermediate  pro- 
ceeding, required  by  law  to  be  taken,  is  available  only  upon 
appeal.  But,  for  the  better  protection  of  any  party,  or  other 
person  interested,  the  surrogate's  court  may,  in  its  discretion, 
allow  such  a  defect  to  be  8ui)i)lied  by  amendment. 

I*  1R69.  oh.  2fiO.  J  1  (7  Edm.  IM.n ;  L.  1870,  ch.  330,  |  1,  azul  L.  1872, 
Ch.  92   (0  Bdm.  327).  <tl6 
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S  2475.  Ellect  of  cxercliie  of  Jarlsdlctloo. 

Jurisdiction,  once  duly  exercised  over  any  matter,  by  a  surro- 
gate's court,  excludes  the  subsequent  exercise  of  jurisdiction  by 
another  surrogate's  court,  over  the  same  matter,  and  all  its  inci- 
dents, except  as  otherwise  specially  prescribed  by  law.  Where 
a  guardian  has  been  duly  appointed  byi  or  letters  testamentary 
or  of  administration  have  beeu  duly  issued  from,  or  any  other 
special  proceeding  has  been  duly  commenced  in,  a  surrogate's 
court  having  jurisdiction,  all  further  proceedings,  to  be  taken  in 
a  surrogate  8  court,  with  respect  to  the  same  estate  or  matter, 
mast  be  taken  in  the  same  court. 

a  R.  S.  222,  {  12  (2  Edm.  232);  8  B.  S.  61,  S  28  (2  Bdm.  61);  2  B.  S.  IIT, 
124  (2  Edm.  121). 

S  947e.  BxclnvlTe  Jnrfiidflctlon. 

The  surrogate's  court  of  each  county  has  jurisdiction,  exclusive 
of  every  other  surrogate's  court,  to  take  the  proof  of  a  will,  and 
to  grant  letters  testamentary  ihereupoui  or  to  grant  letters  of 
administration,  as  the  case  requires,  in  either  of  the  following 
casefs: 

1.  Where  the  decedent  was,  at  the  time  of  his  death,  a  resident 
of  that  county,  whether  his  death  happened  there  or  elsewhere. 

2.  W' here  the  decedent,  not  being  a  resident  of  the  State,  died 
within  that  county,  leaving  personal  property  within  the  State, 
or  leaving  personal  property  which  has,  since  his  death,  comp 
into  the  State»  and  remains  unadmipistored. 

3.  Where  the  decedent,  not  being  a  resident  of  the  State,  died 
without  the  State,  leaving  personal  property  within  that  county, 
and  no  other;  or  leaving  personal  property  which  has,  since  his 
death,  come  into  that  county,  and  no  other,  and  remains  uuad- 
ministered. 

4.  Where  the  decedent  was  not,  at  the  time  of  his  death,  a 
resideat  of  the  State,  and  a  petition  for  probate  of  his  will,  or 
for  a  grant  of  letters  of  administration,  under  subdivision  secona 
or  third  of  this  section,  hn»  not  been  filed  in  any  surrogate's 
court;  but  real  property  of  the  decedent,  to  which  the  will  relates, 
or  which  is  subject  to  disposition  under  title  fifth  of  this  chapter. 
Is  situated  within  that  county,  and  no  other. 

2  B.  S.  78,  i  28  (2  Edm.  76):  L.  1837,  ch.  400.  f  1  (4  Bdm.  480).    8o«  |  2503. 

S   247T.  Concurrent  Jurisdiction   of  t^v^o    or  move  •mrro^ 

Where  personal  property  of  the  decedent  Is  within,  or  comes 
into  two  or  more  counties,  under  the  circumstances  specified  in 
subdivision  third  of  the  last  section;  or  real  property  of  the  dece- 
dent is  situated  i^  two  or  more  counties,  under  the  circumstances 
specified  ia  subdivision  fourth  of  the  last  section;  the  surrogate's 
courts  of  those  counties  have  concurrent  jnri.sdiction,  exclusive 
of  every  other  surrogate's  court,  to  take  the  proof  of  the  will 
and  grant  letters  testamentary  thereupon,  or  to  grant  letters  of 
administration,  as  the  case  requires.  But  where  a  petition  for 
probate  of  a  will,  or  for  letters  of  administration,  has  been  duly 
filed  m  either  of  the  courts  so  possessing  concurrent  jurisdiction, 
the  jurisdiction  of  that  court  excludes  that  of  the  other. 

14.,  I  24,  am'f 
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i2478.  Jnriiidlctloii,  hoTv  nlTc^ctcMl  by  locnlltT  of  debtn. 
^or  the  purpose  ot  conferring  jurisdiction  upon  a  surrofpale's 
court,  a  debt,  owing  to  a  deceaeut  by  u  ri-^idt'iit  of  the  State,  is 
regarded  as  personal  property,  situated  withm  the  county  where 
the  debtor,  or  either  of  two  or  more  joint  debtors,  resides;  and 
a  debt,  owing  to  him  by  a  domestic  corporation,  is  regarded  as 
personal  property,  situated  within  the  county  where  the  principal 
oflSce  of  the  corporation  is  situated.  But  the  foregoing  provision 
does  not  apply  to  a  debt  evidenced  by  a  bond,  promissory  note, 
or  other  instrument  for  the  payment  of  money  only,  in  terms 
negotiable,  or  payable  to  the  bearer  or  holder.  Such  a  debt, 
whether  the  debtor  is  a  resident  or  a  non-resident  of  the  State, 
or  a  foreign  or  a  domestic  go^^ernment,  State,  county,  public 
officer,  association,  or  corporation,  is,  for  the  pun^ose  of  so  con- 
ferring jurisdiction,  regarded  as  personal  property,  at  the  place 
where  the  bond,  note,  or  other  instrument  is,  either  wuthin  or 
without  the  State. 

I  2479.  [Am'd,  1888.]  Jnrladletlon  In  new  or  altered 
eonnty. 

Where  a  new  county  has  been  heretofore,  or  is  hereafter 
erected,  or  territory  has  been  heretofore,  or  is  hereafter  trans- 
ferred from  one  county  to  another,  the  jurisdiction  of  the  surro- 
gate's court  of  each  of  the  counties  affected  thereby,  to  take  the 
proof  of  a  will,  or  to  grant  letters,  depends  upon  the  locality, 
when  the  petition  is  presented,  of  the  place,  where  the  property 
of  the  decedent  is  situated,  or  where  the  event  occurred,  as  the 
case  may  be,  which  determines  jurisdiction.  If.  before  the  erec- 
tion of  the  new  county,  or  the  transfer  of  the  territory,  letters 
have  been  jjranted,  upon  the  ground  that  the  decedent  died  or 
resided  within  the  county,  the  surropnte's  court  from  which  they 
were  issued,  has  exclusive  jurisdiction  of  the  estate,  and  of  all 
matters  incidental  thereto:  and  if  the  place  where  the  decedent 
died  or  resided  is  embraced  within  another  county,  certified  copies 
of  any  papers  or  proceedings,  filed,  entered,  or  recorded  in  the 
surrogate's  court  thereof,  mu.st  be  furnished,  on  the  payment  of 
the  fees  therefor,  by  the  proper  officer,  to  any  p<»rson  interested 
in  the  estate;  and,  upon  the  latter's  request  and  payment  of  the 
fees  therefor,  the  proper  officer  of  the  court  so  having  jurisdiction 
must  file,  enter,  or  record  the  same,  in  like  manner  and  with  like 
pflfect  as  the  originals.  Where  the  letters  were  granted  upon  any 
ground,  other  than  the  decedont*s  death  or  residence  within  the 
county,  the  jurisdiction  of  the  court  from  which  they  were  issued, 
remains  unaffected  by  any  change  in  the  territorial  limits  of  its 
tounty. 
L.  1870,  ch.  20,  IS  1  and  2  (7  Edm.  &82);  L.  1883,  ch.  66. 

I  2480.  Td.i  tra-niifer  of  proceedtnirfi  to  proper  eonnty, 

A  special  proceeding  pending  in  a  surrogate's  court,  whose  juris- 
diction to  entertain  the  same  is  taken  away  by  the  provisions  of 
the  last  section,  or  in  consequence  of  the  erection  of  a  new 
county,  or  the  alteration  of  the  territorial  limits  of  a  county, 
after  this  act  takes  effect,  nui>5t  be  transferred,  by  order  of  the 
court  in  which  it  is  pending,  to  the  surrogate's  court  havinR 
jurisdiction;  and  the  latter  court  has  the  same  jurisdiction, 
power,  and  authority  with  respect  thereto,  which  the  former 
court  would  have  had.  if  the  territorial  limits  of  its  county  had 
not  been  changed. 
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i  2481.  [Am'd,  1909.]    Incidental  powers  of  the  snrroirate. 

A  surrogate,  in  court  or  out  of  court,  as  the  case  requires,  has 
power: 

1.  To  issue  citations  to  parties,  in  any  matter  within  the  jurib- 
diction  of  his  court;  and,  in  a  case  prescribed  by  law,  to  compel 
the  attendance  of  a  party. 

2.  To  adjourn,  from  time  to  time,  a  hearing  or  other  proceeding 
in  his  court;  and  where  all  persons  who  are  necessary  parties 
have  not  been  cited  or  notified,  and  citation  or  notice  has  not 
been  waived  by  appearance  or  otherwise,  it  is  his  duty,  before 
proceeding  further,  so  to  adjourn  the  same,  and  to  issue  a  sup- 
plemental citation,  or  require' the  petitioner  to  give  an  additional 
notice,  as  may  be  necessary. 

3.  To  issue,  undw  the  seal  of  the  court,  a  subpoena,  requiring 
the  attendance  of  a  witness,  residing  or  being  in  any  part  of  the 
State;  or  a  subpoena  duces  tecum,  requiring  such  attendance,  and 
the  production  of  a  book  or  paper  material  to  an  inquiry  pending 
in  the  court. 

4.  To  enjoin,  by  order,  an  executor,  administtator,  testamentary 
trustee  or  guardian,  to  whom  a  citation  or  other  process  has 
been  duly  issued  from  his  court,  from  acting  as  such,  until  the 
further  order  of  the  court. 

5.  To  require,  by  order,  an  executor,  administrator,  testa- 
mentary trustee,  or  guardian,  subject  to  the  jurisdiction  of  his 
court,  to  perform  any  duty  imposed  upon  him,  by  statute,  or  by 
the  surrogate's  court,  under  authority  of  a  statute. 

6.  To  open,  vacate,  modify,  or  set  aside,  or  to  enter,  as  of  a 
former  time,  a  decree  or  order  of  his  court;  or  to  grant  a  new 
trial  or  a  new  hearing  for  fraud,  newly  discovered  evidence, 
clerical  error,  or  other  sufficient  cause.  The  powers  conferred  by 
this  subdivision,  must  be  exercised  only  in  a  like  case  and  in  the 
same  manner,  as  a  court  of  record  and  of  general  jurisdiction 
exercises  the  same  powers.  Upon  an  appeal  from  a  determina- 
tion of  the  surrogate,  made  upon  au  application  pursuant  to  this 
subdivision,  the  general  term  of  the  supreme  court  has  the  same 
power  as  the  surrogate;  and  his  determination  must  be  reviewed, 
as  if  an  original  application  was  made  to  that  term. 

7.  To  punish  any  person  for  a  contempt  of  his  court,  civil  or 
criminal,  in  any  case  where  it  is  expressly  prescribed  by  law 
that  a  court  of  record  may  punish  a  person  for  a  similar  con- 
tempt, in  like  manner. 

8.  Subject  to  the  provisions  of  law,  relating  to  the  disqualifi- 
tion  of  a  judge  in  certain  cases,  to  complete  any  unfinished  busi- 
ness, pending  before  his  predecessor  in  the  office,  including  proofs, 
accountings,  and  examinations. 

9.  To  complete,  and  certify  and  sign  in  his  own  name,  adding 
to  his  signature  the  date  of  so  doing,  all  records  of  papers,  left 
uncompleted  or  unsigned  by  any  of  his  predecessors. 

10.  To  exemplify  and  certify  transcripts  of  all  records  of  his 
court,  or  other  papers  remaining  therein, 

11.  With  respect  to  any  matter  not  expressly  provided  for  in 
the  foregoing  subdivisions  of  this  section,  to  proceed,  in  all  mat- 
ters subject  to  the  cognizance  of  his  court,  according  to  the 
course  and  practice  of  a  court,  having,  by  the  common  law, 
jurisdiction  of  such  matters,  except  as  otherwise  prescribed  by 
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statute;  and  to  exereUe  such  incidental  powers,  aa  are  neceeaary 
to  carry  into  effect  the  powers  expressly  conferred. 

2  R.  S.  221.  IS  C  ami  11  {2  VMm.  2;;o.  2:U)  ;  L.  1837.  ch.  460,  |  9  (4 
Edui.  488):  1(1.,  I  61  (4  Edm.  4U7j  ;  L.  1870.  eb.  74,  |  2  (7  Edm.  501); 
L.   1871.  cb.  424,   |  2.   and  L.   1874,  cb.  9   (9  Edm.  849). 

12.  A  surrogate  or  a  clerk  of  the  RurrojBrate's  court  has  power 
to  administer  oaths,  to  take  aflldarits  and  the  proof  and  ac- 
kuowled{?ment  of  deeds  and  all  other  instruments  in  writing, 
and  certify  the  same  with  the  same  force  and  effect  as  if  taken 
and  certified  by  a  county  judge. 

Tbfs  subdlrfulon  addwl  by  L.  1909,  eh.  65.  Dertrntlon  —  U  1884,  cb. 
309.  I  1,  M  amended  by  L.  1900,  ch.  510,  |  1.  See  note  IT  of  notes  of 
Board  of  Statutory  ConMolidatiou  at  eud  uf  code. 

I  2482.  rAm'd.  INfKl.l  Applloatlov  of  oUnpteri  oonarmm- 
tlon  of   previous  aotN. 

Kach  provision  of  this  chapter,  relating  to  the  jurisdiction  of 
the  surrogute*s  court,  to  take  the  proof  of  a  will,  and  to  grant 
letters  testamentary  or  letters  of  administratiou,  or  regulating 
the  mode  of  proceedinjj  in  any  matter  connected  with  the  estate 
of  a  dectMlent,  applies,  unless  otherwise  expressly  declared  therein, 
whether  the  will  was  mnde,  or  the  decwleut  died,  before  or  after 
this  chapter  takes  effect.  All  nets  hitherto  of  surrogates  and 
otficers  acting  as  such  in  completing  by  certifying  in  their  own 
names  any  uncertified  wills,  and  by  signing  and  certifying  In 
their  own  names,  the  unsigned  and  uncertified  records  of  wills 
and  of  other  proofs  and  examinations  tuken^  in  the  proceedings 
of  probate  thereof,  before  their  predecessors  in  uHice,  are  hereby 
confirmcid  and  declared  to  be  valid  and  in  full  complianott  with 
the  pre-existing  statutory  requirements. 

L.  1893,  eb.  (Wa. 
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ARTICLB  SBCOND. 

Oeneral  duHei  and  disabilitiee  of  the  surrogate  or  temporary 
gurrogiUe. 

Bm.  8488.  Surrogate  and  acting  aarrogate;   tbelr  official  dealgDatloaa. 
24M.  Vacancy  or  disability;  wbo  to  act  a8  surrogate. 
2480.  If  surrogate  disqualified,  who  to  act. 
9488.  Id.;  in  New  Tork  countr. 
3487.  Proof  of  authority. 
2488.  Id.;  when  and  how  made. 
2469.  How  authority  superseded. 

2480.  Proceedlnfrs  In  New-York  and  Klnga  counties  regulated. 

2481.  Id.;   transfer  of  proceedings  to  surrogate's  couit. 

2402.  Temporary  aurrogata;   when   board  of   supervlsora   may  appoint, 

241^3.  Id.;    coupcu&itlon. 

24U4.  Id.;  acts,  etc.,  where  and  bow  recorded. 

£495.  6urit)gate,   when  not  to  be  counsel. 

2480.  Surrogate,  when  disqualified. 

2497.  Disqualification;    when   objection   must   be   taken. 

2498,  2499.  Books  to   be  kept  by   surrogate. 

2&UU.  i'apois  and  books  to  be  preserved  and  bonds  filed. 

2501.  When  fees  not  to  be  charged. 

l.K.  .   .,.:okK    for    riM'ordiiif;   instruments   Bcttllng   eetatofl,    etc. 

2fi03.    What    papers    to    be  transmitted  to   secretary    of    State;    expeuHce 

Im'H-of. 

I  2t483«  9«rroarat«  and  actlnV'  enrroaratei  tbelr  olllotaLl 
d««l9lUtUome« 

Where  the  county  Judge  is  also  surrogate,  he  mny  be  designated, 
in  any  paper  or  proceeding  relating  to  the  office  of  surrogate,  as 
the  surrogate  of  the  county,  without  any  addition  referring  to 
his  office  as  county  Judge.  A  local  officer  elected,  as  prescribed 
in  the  constitution,  to  discharge  the  duties  of  surrogate,  or  of 
county  judge  and  surrogate,  is  designated  in  this  act^  and,  when 
a<?tlng  as  surrogate,  may  be  designated  as  the  **  special  surrogate  " 
of  his  county.  Where  an  officer,  other  than  the  surrogate,  acts 
ns  surrogate  in  a  case  prescribed  by  law,  he  must  be  designated 
by  his  official  title,  with  the  addition  of  the  words,  "  and  acting 
surrogate." 

L.  18S3,  cb.  648  (4^  Bdm.  609);  L.  1871,  ch.  859,  f  7  (9  Edm.  214). 

S  2484»  TAitt'd,  1808.1  TacAAOT  •*  dlMiMlltri  wHo  to  aot 
urn  surroirate. 

Where  in  any  county,  except  New  York,  the  office  of  surrogate 
is  vacant;  or  the  surrogate  Is  disahlod  by  renson  of  sickness, 
absence,  or  lunacy,  and  special  provision  is  not  made  by  low  for 
the  discharge  of  the  duties  of  his  office  in  that  contitigency;  the 
duties  of  his  office  must  be  discharged  until  the  vacancy  is  filled 
or  the  disability  coasos,  as  follows: 

1.  By  the  sppclal  snrroprate. 

2.  If  there  is  no  sporial  surrognte,  or  he  \n  in  like  manner 
disabled,  or  is  precluded  or  disqualified,  by  tho  flp'»clnl  connty 
ludge. 

3.  If  there  is  no  special  county  judge,  or  he  is  in  like  manner 
disabled,  or  i.«*  precluded  or  disqualified,  by  the  county  judge. 

4.  If  there  is  no  county  judge,  or  he  Is  in  like  manner  disabled, 
or  is  precluded  or  disqualified,  by  the  district  attorney. 

But  before  an  officer  is  entitled  to  act,  ns  pre^rrfbed  In  this 
section,  proof  of  his  authority  to  net  n«  proscrib<»d  in  section 
twenty-four  hundred  and  elghty-sevon  of  this  act  must  be  made. 

In  any  proceeding  in  the  surrogate's  court  of  the  county  o« 
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Kings,  before  either  of  the  officers  authorized  in  this  section  to 
discharge  the  duties  of  the  office  of  surrogate  of  such  couniy  for 
the  time  being,  if  an  issue  is  joined  or  a  contest  arises  either  on 
the  facts  or  the  law,  such  officer,  in  his  discretion,  may,  by  order, 
transfer  such  cases  to  the  supreme  court  to  be  heard  and  decided 
at  a  special  term  thereof,  held  in  such  count^%  which  order  shall 
be  recorded  in  the  surrogate's  office.  A  certified  copy  of  such 
order,  together  with  the  appropriate  certificate  or  certificates  of 
the  authority  of  the  officer  to  act  as  surrogate,  shall  be  sufficiemt 
and  conclufiiTe  evidence  of  the  jurisdiction  and  authority  of  the 
supreme  court  in  such  matter  or  cause.  After  a  final  order  or 
df<cree  is  made  in  the  matter  or  cause  so  transferred  to  the 
supreme  court,  the  court  shall  direct  the  papers  to  be  returned 
and  filed,  and  transcripts  of  all  orders  and  decrees  made  therein 
to  be  recorded  in  the  surrogate's  office  of  such  county;  and  when 
so  filed  and  recorded,  they  shall  have  the  same  effect  as  if 
they  were  filed  and  recorded  in  a  case  pending  in  the  sarrogate'a 
court  of  such  county. 
L.  1898,  cb.  ese. 

9  2486.  [Am*d,  18f>8.]  If  ■urros«te  disavalifled,  wlio  to 
act. 

Where  the  surrogate  of  any  county,  except  New  York  Is  pre- 
cluded or  disqualified  from  acting  with  respect  to  any  particular 
matter,  his  jurisdiction  and  powers  with  respect  to  that  matter 
vest  in  the  several  officers  designated  in  the  last  section,  in  the 
order  therein  provided  for.  If  there  is  no  such  officer  qualified 
to  act  therein,  the  snrroirate  may  filo  in  his  office  a  certificate, 
stating  that  fact;  specifying  the  reason  why  he  is  disqaalified  cr 
precluded;  and  designating  the  surrogate  of  an  adjoiuiag  county, 
other  than  New  York,  to  act  in  his  place  in  the  particular  matter. 
The  surrogate  so  designated  has,  with  respect  to  that  matter, 
all  the  jurisdiction  and  powers  of  the  surrogate  making  the 
designation,  and  may  exercise  the  same  in  either  county. 

L.  1893,  ch.  680. 

I  2480.   [Am*d,  1898^  1896.]    Id.f  in  Ifew  Yorlc  ooiuitT- 

In  the  county  of  New  York,  the  supreme  court,  at  a  special 
term  thereof,  on  the  presentation  of  proof  of  Its  authority,  as 
prescribed  in  the  next  section,  must  exercise  all  the  powers  and 
jurisdiction  of  the  surrogate's  court,  as  follows:^ 

1.  Where  the  surrogate  is  precluded  or  disqualified  from  acting, 
with  respect  to  a  particular  matter,  it  must  exercise  all  the 
powers  and  jurlRdfction  of  that  court  with  re8pect  to  that  matter. 

2.  Where  the  office  of  surrogate  of  the  county  is  vacant,  or  the 
surrogate  is  disabled  by  reason  of  sickneBS,  absence  or  lunacy, 
it  must  exercise  all  the  powers  and  jurisdiction  of  that  court, 
until  the  vacancy  is  filled  or  the  disability  ceases,  aa  the  case 
may  be. 

ii.   1808,   ch.  886:   L.  1896.  ch.  946. 

I  248T.  [Am*d,  1806.]    Proof  of  nvtbortty. 

The  authority  of  another  officer,  or,  in  the  county  of  New  Y?^^» 
of  the  supreme  court,  to  act  as  proscribed  in  the  last  three 
sections,  must  be  proved,  in  one  of  the  following  modes: 
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1.  Where  the  surrogate  is  disqualified,  or  pr^rciuded  from  act- 
ing iu  a  particular  matter,  that  lact  may  ue  proved  by  the 
surrogate's  ceiLifaeate  thereof;  or,  exctpt  us  otherwise  presciibed 
iu  section  24^5,  by  attiaavit  or  oral  tesiimoiiy. 

2.  The  fact  that  the  surrogate  iS  so  aisquulitied  or  precluded, 
or  that  he  is  disabled,  or  that  the  office  is  vacant,  ana  also  the 
authority  of  tlie  otticer,  or  of  the  court,  as  the  case  may  be,  lo 
act  in  his  place,  may  be  proved,  and  are  deemed  conclusiveiy 
established,  by  an  order  of  a  justice  of  the  supreme  court  of  the 
judicial  district  embracing  the  county.  After  such  an  order  is 
made,  the  surrogate  shall  not  make  the  certificate  specitied  in 
section  2485  of  this  act,  and  if  such  a  certificate  has  beeu  there- 
tofore filed,  the  powers  and  jurisdiction  of  the  surrogate  therein 
designated,  as  specified  in  that  section,  thenceforth  cease. 

h,  18d6,  ch.  M6. 

ft  2488.  Id.  I  when  and  how  made* 

An  order  may  be  made  as  prescribed  in  subdivision  second  of 
the  last  section,  upon  or  without  notice,  as  a  justice  of  the  su- 
preme court  of  the  judicial  district  embracing  the  county  thinks 
proper.  It  must  recite  the  cause  of  the  making  thereof,  it  must 
designate  the  officer  or  court  empowered  to  discharge  the  duties 
of  the  office  of  surrogate;  and,  if  it  relates  to  a  particular  matter 
only,  it  must  designate  that  matter.  It  may,  in  the  discretion 
of  the  justice,  require  an  officer  to  give  security  for  the  due  dis- 
charge of  the  duties  therein.  Where  the  office  of  surrogate  is 
vacant,  or  the  surrogate  is  disabled  by  reason  of  lunacy,  the 
attorney-general,  if  directed  by  the  governor,  must,  or  the  district- 
attorney,  upon  his  own  motion,  may  apply  for  the  order,  and 
a  justice  of  the  supreme  court  of  the  judicial  district  embracing 
the  county  must  grant  it  upon  his  application.  A  justice  of  the 
supreme  court  of  the  judicial  district  embracing  the  county  may 
also  grant  the  order  upon  the  application  of  a  party,  or  a  person 
about  to  become  a  party  to  any  special  proceeding  in  the  surro- 
gate's court.  Where  the  surrogate  is  sick  or  absent,  the  granting 
of  an  order  rests  in  the  discretion  of  the  justice,  and  its  effect 
may  be  qualified  as  the  justice  thinks  proper. 

li.  1884,  ch.  400.  f  1. 

f  248^  How  anthorltr  snperseded. 

Where  an  order  is  made  by  a  justice  of  the  supreme  court  of 
the  judicial  district  embracing  the  county,  as  prescribed  in  the 
last  two  sections,  or  an  appointment  is  made  by  the  board  of 
supervisors,  as  prescribed  in  section  2492  of  this  act,  for  any 
cause  except  a  vacancy  in  the  office  of  surrogate,  it  may  be 
revoked,  without  prejudice  to  any  proceedings  theretofore  taken 
by  virtue  thereof,  by  a  justice  of  the  supreme  court  of  the  judicial 
district  embracing  the  surrogate's  county,  upon  proof  that  it  was 
improvidently  made,  or  that  the  cause  of  making  it  has  become 
inoperative.  Such  an  order  or  appointment,  made  upon  the 
ground  that  the  surrogate's  office  is  vacant,  is  Huperseded  without 
any  formal  revocation,  by  the  filling  of  the  vacancy.  After  the 
order  or  appointment  is  revokod,  or  the  vnoaurv  is  filled,  as  the 
case  may  be,  the  unfinished  business,  in  nnv  nroreedincji  taken 
by  virtue  of  the  order  or  apnointment.  must  bp  transferred  to. 
and  mav  he  comnlAfed  by.  the  sur»'o«'ate.  in  the  same  manner 
and  with  like  effect,  as  wh^r^  a  new  surrogate  completes  the 
onfuiished  business  of  his  predecessor. 
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{  S490.  [Am'd,  1895.}  PrcKseedinflr*  in  New  York  and  Kiav* 
oOttntles  revvlated. 

In  a  special  proceeding  cognizable  before  a  surrogate,  taken 
in  the  supreme  court,  as  prescribed  in  this  article,  the  seal  ot 
the  court  in  which  it  is  taken,  must  be  used,  where  a  seal  is 
necessary.  The  special  proceeding  must  be  entitled  In  that  court; 
and  the  papers  therein  must  be  filed  or  recorded,  as  the  case 
may  be,  and  issues  therein  must  be  tried,  as  in  an  action 
brought  in  that  court.  The  clerk  of  that  court  must  sign  each 
record,  which  is  required  to  be  signed  by  the  surrogate  or  the 
clerk  of  the  surrogate's  court.  The  issuing  of  a  citation  may  be 
directed,  and  any  order  intermediate  the  citation  and  the  decree 
may  be  made,  by  a  judge  of  the  court. 

L.  1895.  cb.  046. 

I  2491.  [Am'dy  1895.]  Id.»  transfer  of  proeeedinsa  to  sw^ 
roarate'a  court. 

'rhe  court  may,  at  any  time,  in  its  discretion,  upon  beln^t  satis- 
fied that  the  reason  for  the  exercise  of  its  powers  and  jurisdiction 
has  ceased  to  operate,  make  an  order  to  transfer  to  the  surro- 
gate's court,  any  matter  then  pending  before  it.  Snch  an  order 
operates  to  transfer  the  same  accordingly.  Immediately  after 
such  a  transfer,  or  after  the  revocation  of  the  order  ot  the 
general  term,  as  prescribed  in  the  last  section  but  one,  the  stir- 
rogate  must  cause  entries  to  be  made  in  the  proper  book  in  his 
office,  referring  to  all  the  papers  filed,  nnd  orders  entered  or 
other  proceedings  taken,  in  tne  supreme  court;  nnd  he  may  cnnse 
copies  of  any  of  the  orders  or  papers  to  bo  mnde,  and  recorded 
or  filed  in  his  office,  at  the  expense  of  the  county. 

L.  1805,  eta.  046. 

I  9492.  [Aia*d»  1898.]  Temporarr  aarroflratep  when  board 
of  anperTlaora  may  appoint. 

In  any  county,  except  New  York,  if  the  surrogate  is  disabled, 
by  reason  of  sickness,  and  there  is  no  special  surrogate,  or 
special  county  judge  of  the  connty,  the  board  of  superrisor*  may 
in  its  discretion,  appoint  a  suitable  person,  to  act  as  surrogate, 
until  the  surrogate's  disability  ceases;  or,  until  a  special  surro- 
gate or  a  special  county  jadge  Is  elected  or  appointed.  A  pearsOn 
so  appointed  must,  before  entering  on  the  execution  of  the  dtttfes 
of  his  office,  take  and  file  an  oath  of  office,  and  give  an  official 
bond,  as  prescribed  by  law,  with  respect  to  a  person  elected  to 
the  office  of  surrogate. 

Ti.  1808,  ch.  686. 

I  2498.  Id.  I  eompenaatlon. 

An  officer,  or  a  person  appointed  by  the  board  of  superrisors, 
who  acts  as  surrogate  of  any  county  during  n  racnncy  in  the 
office,  or  in  consequence  of  disability,  as  prescribed  in  the  last 
nine  sections,  must  be  paid,  for  the  time  during  which  he  to 
acts,  a  compensation  eqnnl,  pro  rata,  to  the  salary  of  the  sui^ 
rogate;  or,  in  a  county  where  the  county  judge  is  also  surrogate^ 
to  the  salary  of  the  county  ludgc.  The  amount  of  his  comnen- 
sation  must  bo  audited  nnd  paid,  in  like  manner  ns  the  lalary 
of  the  surrogate,  or  of  the  countr  judpo.  as  the  case  may  be. 
Where  an  officer  of  the  county  performs  the  duties  of  the  surro- 
gate, with  respect  to  a  particular  matter,  wherein  the  sorrogattt 
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is  dicrqualified  or  precluded  from  acting,  the  super riaora  of  iha 
county  must  allow  him  a  just  compensation  for  his  serTiceS 
therein,  to  be  audited  and  collected  in  the  same  manner. 

li.  1871,  cb.  850.  t  8  (9  Bdm.  214),  am'd. 

S  24&4«  Itf.|  acts,  etc.,  irliere  and  hew  recorded. 

Where  an  act  is  done,  or  a  proceeding  is  taken  by,  before,  or 
by  authority  oi,  an  officer,  or  a  person  aiipoinled  by  the  board  of 
supervisors,  temporarily  acting  as  surrogate  of  any  county,  as 
prescribed  in  this  article,  the  same  must  be  recorded,  or  the 
proper  minutes  thereof  must  be  entered,  in  the  books  of  thb 
aurroffate's  court,  in  like  manner  as  if  the  same  was  done  or 
taken  by,  before,  or  by  authority  of  the  surrogate  of  the  county; 
ai).d  the  officer  or  person  so  acting,  or  the  clerk  of  the  surrogate's 
court,  must  sign  the  certificate  of  probate  and  any  letters  so 
issued,  and  must  certify  tbe  record  thereof  in  the  book, 

8  R.  B.  80,  I  58  (2  Edm.  81). 

I  a^MNk  [Aat'd,  1898.]    Snrroflrate}  wlien  not  to  be  counsel. 

A  surrogate  shall  not  bo  counsel,  solicitor,  or  attorney,  in  a 
civil  action  or  special  proceeding,  for  or  against  any  executor, 
administrator,  temporary  administrator,  testamentary  trustee, 
guardian,  or  infant,  over  whom,  or  whose  estate  or  accounts, 
he  could  have  any  jurisdiction  by  law.  The  surrogate  of  the 
county  of  Monroe  shall  not  act  as  referee,  or  practice  as  attorneys 
or  counselor  in  any  court  of  record  in  the  state. 

L.  1803,  cb.  680. 

1  2480.  Snrroffate,  when  dlsqnallfied. 

In  addition  to  liis  general  disqualifications  as  a  judicial  officer, 
a  surrogate  is  disqualified  from  acting  upon  an  application  for 
probate,  or  for  letters  testamentary,  or  letters  of  administration, 
in  each  of  the  following  cases: 

1.  Where  he  is,  or  claims  to  be,  an  heir  or  one  of  the  next 
of  kin  to  the  decedent,  or  a  devisee  or  legatee  of  any  part  of  the 
estate. 

2.  Where  he  is  a  subscribing  witness,  or  is  necessarily  exam- 
ined or  to  be  examined  as  a  witness,  to  any  written  or  nuncu- 
pative will. 

8.  Where  he  is  named  as  executor,  trustee,  or  guardian,  in  any 
will,  or  deed  of  appointment,  involved  in  the  matter. 

2  R.  8.  79.  9  48  (2  Edtn.  80);  L.  1847,  c)i.  470.  |  82  (4  Edm.  586);  L.  1871^ 
eb.  809.  f  8  (0  Bdm.  214). 

i  2487.  Dlsqnallflcatlon)  wlien  ol>|ectton  must  "be  taken. 

An  objection  to  the  power  of  a  surrofrato  to  act,  based  upon  a 
disqualification,  established  by  special  provision  of  law,  other 
than  one  of  those  enumerated  in  the  last  section,  Is  waived  hr 
an  adult  party  to  a  special  proceeding  before  him.  unless  it  M 
taken  at  or  before  the  Joinder  of  issue  by  that  party;  or,  where 
an  issue  in  writing  is  not  framed,  at  or  before  the  submission 
of  the  matter  or  question  to  the  surrogate. 

9  R.  S.  276.  I  14  (2  Edm.  286);  L.  1844,  eta.  800,  f  6  (4  Bdm.  698). 

9  S488.  Boole*  to  be  kept  by  anrrofrate. 

Bach  surrogate  must  provide  and  kopp  the  following  books: 
1.  A  record-book  of  wills,  in  which  must  b'^  recorded,  at  length, 
every  will,  required  by  law  to  be  recorded  \n  hia  \iffice,  with  the 
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decree  admitting  It  to  probate,  and  also,  if  the  probate  ia  not 
contested, '  the  proof  taJcen  thereupon. 

2.  A  record-book  of  letters  testamentary  and  letters  of  admin- 
istration, in  which  must  be  recorded  all  such  letters,  issued  out 
of  his  court. 

3.  A  record-book,  in  which  must  be  recorded  every  decree, 
whereby  the  account  of  an  executor,  administrator,  trustee,  or 
guardian  is  settled. 

4.  A  book,  containing  a  minute  of  every  paper  filed,  or  other 
proceeding  taken,  relating  to  the  disposition  of  the  real  property 
of  a  decedent,  and  a  record  of  every  order  or  decree,  made 
thereupon;  with  a  memorandum  of  every  report  made,  and  other 
proceeding  taken,  founded  upon  a  decree  for  such  a  disposition. 

5.  A  book,  containing  a  record  of  every  decree  or  order,  the 
record  of  which  is  not  required  by  this  section  to  be  kept  else- 
where;  together  with  a  memorandum  of  each  execution  issued, 
and  of  the  satisfaction  of  each  decree  recorded  therein. 

6.  A  book,  in  which  must  be  recorded  all  letters  of  guardian- 
ship, issued  out  of  his  court. 

7.  A  book  of  fees  and  disbursements,  in  which  must  be  entered, 
by  items,  all  fees  charged  or  received  by  him  for  services  or 
expenses,  and  all  disbursements  made  or  incurred  by  him,  which 
are  chargeable  against  those  fees,  or  to  the  county. 

The  expense  of  providing  the  books  specified  in  this  section  is 
a  county  charge. 

2  R.  S.  222,  I  7  (2  Bdm.  281);  2  R.  S.  110.  8  60  (2  Bdm.  114):  2  R.  8.  101. 
9  13  (2  Edm.  106);  2  R.  S.  80.  §  67  {2  BAm.  SS);  L.  1887.  cb.  400.  If  2  and  8 
(4  Edm.  467);  L.  1869,  ch.  805. 

f  2409*  The  same. 

To  each  of  the  books,  kept  as  prescribed  In  the  last  section, 
must  be  attached  an  alphabetical  index,  referring  to  the  page  of 
the  book,  where  each  subject  may  be  found.  The  surrogate  may 
keep  two  or  more  books,  for  a  further  division  of  the  subjects 
specified  in  either  subdivision  of  the  last  section;  in  which  case, 
he  must  keep  a  separate  index  to  each  set  of  books.  Bach  decree^ 
revoking  the  probate  of  a  will,  or  revoking  or  otherwise  affecting 
letters  testamentary,  letters  of  administration,  or  letters  of  guard- 
ianship, or  suspending  or  removing  a  testamentary  trustee,  or 
modifying  or  otherwise  affecting  any  other  decree,  must  be  plainly 
noted  at  the  end  or  in  the  margin  of  the  record  of  the  will,  letters, 
or  original  decree,  with  a  reference  to  the  book  and  page  where 
thf  subsequent  decree  is  recorded.  The  books,  kept  as  prescribed 
in  the  laet  section,  appertain  to  the  surrogate's  oflSce,  and  must 
be  opened,  at  eM  reasonable  times,  to  the  inspection  of  any  person. 

2  R.  S.  222.   fi  7   (2  Edm.  232);   L.   1837.  cb.  460.  9  2  (4  Edm.  489). 

I  S500.  [Ain*d,  1R03.]  Papers  and  booka  to  be  preserved 
and  bonds  died. 

The  surrogate  must  carefully  file  and  preserve  in  his  ofllce, 
every  deposition,  affidavit,  petition,  report,  account,  voucher,  or 
other  paper,  rein  tin  jr  to  any  proceeding  in  his  court;  and  deliver 
to  his  BucceFSor  all  the  papers  and  books  keot  by  him.  All  bonds 
required  to  be  filed  with  the  pnrrngate,  or  in  his  ofiSce.  must  be 
proved  or  acknowledged  as  deeds  are  required  by  law  to  be  proved 
or  acknowledged. 

h,  1898.  ch.  686. 
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I  2601.  [Am'd,  18INI.]  IW^liem  fees  not  to  be  <duupsed|  re- 
port of  fees« 

If  the  inventory  of  personal  property  of  a  testator  or  intestate, 
fiied  in  the  office  of  the  surrogate,  does  not  exceed  the  sum  of 
one  thousand  dollars,  no  fees  for  any  services  done  or  performed 
by  the  surrogate  shall  be  charged  to  or  received  from  the  execu- 
tor or  administrator.  If  the  petition  for  letters  testamentary  or 
of  administration  shall  allege  that  in  the  belief  of  the  petitioner 
the  inventory  will  not  exceed  such  amount,  no  fees  shall  be  re- 
ceived until  it  appears  from  the  inventory  when  filed  that  the 
personal  property  does  not  exceed  that  sum.  On  the  appointment 
of  a  gua^ian,  if  it  appears  that  the  application  is  made  for  the 
purpose  of  enabling  tne  minor  to  receive  bounty,  arrears  of  pay 
or  prize  money,  or  pension  due,  or  other  dues  or  gratuity  from 
the  federal  or  state  government,  for  the  services  of  the  parents 
or  brother  of  such  minor  in  the  military  or  naval  service  of  the 
United  States,  no  fees  shall  be  charged  or  received.  The  surro- 
gate of  each  county,  except  New  York^  must,  at  his  own  expense, 
make  a  report  to  the  board  of  supervisors  of  the  county,  on  the 
first  day  of  each  annual  meeting  tnereof,  containing  a  statement, 
verified  by  his  oath,  of  all  fees  received  or  charged  by  him  for 
services  or  expenses,  since  the  last  report,  and  of  all  disburse- 
ments chargeaole  against  the  same,  or  to  the  county,  stating  par- 
ticularly each  item  thereof. 

U  ISM,  cb.  666. 

1  2502.  [Added,  10O6.}  Booka  for  recording  Inatrnments 
aettllner  emtateu,  etc. 

Each  surrogate  must  provide  a  book  in  which  shall,  upon  the 
application  of  any  person  interested,  be  recorded  instruments 
settling  estates,  in  whole  or  in  part,  executed  by  one  or  more 
executors,  administrators,  or  testamentary  trustees  and  one  or 
more  legatees,  devisees,  distributees  or  creditors;  also  like  instru- 
ments executed  by  guardians  and  wards  who  have  attained  full 
age;  also  instruments  acknowledging  payment  of  moneys  pursuant 
to  the  provisions  of  decrees  for  the  judicial  settlement  of  accounts 
of  executors,  administrators,  testamentary  trustees  and  jriiardifMis. 
Every  such  instrument  to  be  recorded  shall  be  acknowledged  or 
proved  and  certified  in  like  manner  as  would  be  required  in  the 
case  of  a  deed  of  real  estate  to  be  recorded  in  the  same  county: 
and  the  record  thereof,  or  a  certified  copy  of  such  record,  shall 
be  presumptive  evidence  of  the  contents  of  such  instrument  and 
its  due  execution.  The  person  present  in*?  any  such  instrument 
for  record  shall  pay  to  the  clerk  of  the  surrogate's  rourt  a  fee  of 
ten  cents  for  each  folio.  The  expense  of  providing  the  book 
specified  in  this  section  Is  a  county  charge. 
U   1906,  ch.   350.    In  effect  Sept.    1,    1006. 

(  2603.  "WliAt  papern  to  be  tranMinltted  to  secretarT-  of 
State,  expensen   thereof. 

A  surrogate  who  admits  to  probate  the  will  of  a  person,  who 
was  not  a  resident  of  the  State  at  the  time  of  his  death;  or 
grants  original  or  ancillary'  letters  testamentary  upon  such  a  will, 
or  original  or  ancillary  letters  of  adniinstration  upon  the  estate 
of  such  a  person;  must,  within  ten  days  thereafter,  transmit  to 
the  secretary  of  State,  to  be  filed  in  his  offiee,  a  certified  copy  of 
the  will  or  letters.  The  surrojrate's  fees  for  making  the  copy, 
and  the  expenses  of  transmission,  must  be  audited  by  the  comp- 
troller, and  paid  out  of  the  trejisury  upon  his  warrant. 

2  B.  S.  80,  f  60  (2  Edm.  82).   am'd. 
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ARTICI^  THIRD. 

Clerkn;  atenographerF. ;  miscellaneous  ^ovisiona* 

Sec.  2504.  8urrogHtc*8  court;   when  to  be  oiion. 
2505.  When    surrogate*   to   attend. 
2500.  Whon   and   where  court  hold   by  county  indge, 
2507.  8«.al. 

2.'>08.  (;iprk.<i   In    mirrogate's   ofl3«*o. 
2509.  Clerk  of  mirrogtiie's  court;  deputy  clerk  of  surrogate's  court;  hot( 

ai)|K>lnte<i :    their   iH»wer». 
2S00a.  Chief  clerk  of  Burro{;ate'A  court  of  KlhRB  county;  compenMtlon  fC 

clerks   and  officers. 
^niO.  Additional   |K>wera  of  elerks  of  Burrogatea*   courts. 

2511.  Surrogate  liable  for  clerk's  actH. 

2512.  Sleiio^rrniiherfl    and    court    officers    for    stirrtvatea*    courts    la    N«W 

Vnik,    Kln«:«    and    Erie   ifjuutieH. 
251.^.  BteiingrapherK  In   <ittier  countlefl. 
2513s.  Interpreters  In   surrogate' m   eourt  of   KhifTH   county. 
S514.  Definition   of  expressions   used   in   this  chapter. 

f  2R04.  [Am^d,  t803,  IHOO.]  Snrfoarttie**  conrti  wheii  to 
b«  open. 

The  siirropates'  v»ourt  i.s  always  open  for  the  trandaction  of  anf 
biiKiness,  within  its  powers  and  jurisdiction.  The  surrogatefl  of 
the  eity  and  roiinty  of  New  York,  from  time  to  time  must  appoint 
and  may  alter  the  times  of  holding  terms  of  that  court  for  the 
trial  of  probate  proceedings  and  for  the  hearinj?  of  motioUR  and 
other  chamhcr  business.  They  must  prescribe  the  duration  of 
such  terms,  and  assipn  the  surrogate  to  preside  and  attend  at 
the  terms  so  appointed.  In  case  of  the  inability  of  a  sarroisrate 
of  that  county  to  preside  or  attend,  the  other  surrojrate  may  pre- 
side or  attend  in  his  place.  Two  or  more  terms  of  the  surrojfates' 
court  may  be  appointed  to  be  held  at  the  same  time.  The  term 
of  that  court  held  at  the  chambers  shall  dispose  of  all  business 
except  contested  probate  proceedings:  all  contested  probate  pro- 
ceedings shall  be  disposed  of  at  the  trial  term.  An  appointment 
must  be  published  in  two  newspapers  published  in  tlie  city  of 
New  York  during  or  before  the  first  week  in  January  in  each 
y«ar:  except  that  the  surrogates  of  that  county  may,  liy  notice 
to  be  published  in  two  newspapers  in  the  city  of  New  York  for 
at  least  five  days,  appoint  the  time  for  holding  chambers  and  trial 
terms  during  the  year  eighteen  huiulred  and  ninety-three.  All 
the  iMiwers  confernul  by  law  upon  the  surrogate  of  the  city  and 
county  of  New  York  may  be  exercised  by  either  of  the  surrogates 
of  the  said  city  and  county;  and  there  shall  be  published  in  thi» 
ofliicial  law  paper  publishetl  in  said  county,  upon  Monday  of  every 
week,  under  the  name  of  the  surrogate  making  the  several  ap< 
pointments,  a  full  and  true  list  of  the  names  of  all  appraisers, 
transfer  tax  appraisers,  special  guardians,  referees  and  temporary 
administrators,  which  either  surrogate  shall  have  desiguati^  or 
appointed  during  the  nrecediuK  week,  together  with  the  names  of 
the  proi'eedings  in  which  they  were  appointed  and  the  dates  of 
said   appointments. 

h.   IftOn,  eh.   0;    U    1H09,   eh.   003.       In  etTtn-t  Sept.   1,   ISOQ, 

I  250.5.    [Am'«l.  ISSJ,  lSf)2.1     IVheti  nnrroRrnie  to  attetid. 

The  surrogate  must,  unless  prevented  by  sickness  or  other  un- 
avoidable casualty,  attend  at  his  office  on  Monday  of  each  week* 
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except  during  the  month  of  August,  or,  where  Monday  19  a  public 
holiday,  ou  the  following  Tuesday,  to  execute  the  powers  con- 
ferred and  the  duties  i*uposed  u|>ou  him.  But  llie  surrogate  of 
any  county  may,  by  an  iu:strumeut  in  writing,  under  hiit  hand* 
filed  in  the  ufllce  of  the  clerk  of  the  county,  at  lease  twenty  days 
before  the  first  daiy  of  January  in  any  year,  designate  a  day  of 
the  week,  other  than  Monday,  on  which  he  will  attend  at  his 
otllce,  or  a  month,  other  than  August,  during  which  he  will  be 
absent  therefrom,  or  both,  during  that  year;  and  where  the 
county  judge  is  iiIko  surrogate,  he  is  not  required  to  attend  at 
his  office  on  any  day,  when  the  county  court  or  court  of  sessions 
is  sitting.  The  snrrognte  must  also  execute  the  duties  of  his 
office,  at  such  other  times  and  i)laces,  within  his  county,  as  the 

f)ublic  convenience  reciuirea.  The  surrogate  may  sign  decrees, 
etters  testamentary,  of  administration  and  guardianship,  and  or- 
ders during  the  month  of  August  or  such  other  month  as  he 
shall  designate  for  his  vacation,  wherever  he  shall  be  passing 
such  vacation  within  the  Btate. 

a  B.  S.  231  (2  Kdnu  230);  L.  1847,  cfa.  280,  f  32  (4  Edm.  665);  L. 
1892.   ch.   525. 

f  2506.  "When  and  wbere  court  b^ld  br  conntr  Jndgre. 

The  surrogate's  court,  in  a  county  where  the  county  judge  is 
also  surrogate,  may  be  held  at  the  time  and  place  at  which  the 
county  court  is  held;  and,  in  that  case,  the  order  of  business  of 
tho  county  court,  the  court  of  sessions,  and  the  surrogate's  court, 
is  under  the  direction  of  the  county  judge, 

L.  1S47,  ch.  280,   S  32  (4  l^lm.  555). 

f  2507.   (Am'd,  lIHm.l     Seal. 

Tlie  seal  of  the  surrogate  of  each  county  shall  continue  to  be 
the  seal  of  the  surrogate's  court  of  that  ^county,  and  must  be 
used  as  such  by  an  officer  who  discharges  the  duties  of  the  surro- 
gate. A  description  of  each  of  such  seals  must  be  deposited  and 
recorded  in  the  olHce  of  the  secretar>'  of  state,  unless  it  has  al- 
ready been  dcmc:  an«l  must  remain  of  record. 

Am'd  by  I..  1009.  cli.  05.  C««l<»  Clyll  Procedure,  fi  2507,  comblQi>d  with  the 
second  and  thlnl  notitiMiccs  of  ||  27.  For  rtMimliidtT  of  {  27  st-e  Judlclarj' 
Law.  II  28.  l.SS.  11)4.  8<f  note  69  of  noteH  of  Board  of  Statutory  Con- 
solldftUon  at  end  of  cude. 

I  2508.  Clerka  In   Kvrrofrate's  ofltce. 

Each  surrogate  may  appoint,  and  at  pleasure  remove,  as  many 
I'lerks  for  his  otfire,  to  be  paid  by  the  county,  as  the  board  of 
supervisors  of  his  county,  or,  in  the  city  and  county  of  New  York, 
the  board  of  aldermen,  authorize  him  so  to  appoint.  The  board 
of  supervisors  or  the  board  of  aldermen,  as  the  case  requires, 
must  fix  the  compensation  of  the  clerk  or  clerks  so  appointed; 
and  may  authorize  them,  or  either  of  them,  to  receive  for  their 
or  his  own  use,  the  legal  fees  for  making  copies  of  any  record  or 
paper  in  the  office  of  the  surrogate.  A  surrogate  may  appoint, 
and  at  pleasure  remove,  as  nmny  additional  clerks,  to  be  paia 
by  him,  as  he  thinks  proper. 

Repealed  as  to  county  of  New  York  by  U   1884,  ch.  530,  |  11. 
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8  2S09.  rAm'd,  1803,  lOOO,  1903,  1907,  190S,  1909.1  Cleric 
of  Murroffrnte'M  court «  deputy  clerk  of  anrrograte's  court i 
ho^F  appointed;  their  ponvers. 

By  a  written  order  filed  and  recorded  in  his  office,  which  he 
may  in  like  manner  revoke  at  pleasure,  a  surrogate  may  appoint 
a  clerk  of  the  Hurro^nte's  court,  and  in  any  county  contaimng  a 
city  of  the  second  class,  and  in  the  county  of  Monroe,  the  sur- 
rogate may  also  appoint  a  deputy  clerk  of  said  court.  Both  said 
clerk  and  deputy  clerk  shall  be  paid  by  the  county,  and  the 
board  of  supervisors  or  board  of  aldermen,  as  the  case  requires, 
must  fix  the  compensation  of  the  dork  and  deputy  clerk  so  ap- 
pointed. The  clerk  and  deputy  clerk  so  appointed  may  severally 
e::crcise,  concurrently  with  the  surrogate,  the  following  powers 
of  the  surrogate: 

1.  He  may  certify  and  sign  as  clerk  of  the  court,  or  as  deputy 
clerk  of  the  court,  as  the  case  may  be,  any  of  the  records  of  the 
court,  including  the  certificate  specified  in  section  twenty-six  hun- 
dred and  twenty-nine  of  this  act,  and  the  records  and  papers 
spfK'ified  in  subdivision  nine  of  section  twenty-four  hundred  and 
pighty-one  of  this  act. 

2.  He  may  issue  any  mandate,  to  which  a  party  is  entitled  as 
of  course,  either  unconditionally  or  on  the  filing  of  any  paper; 
and  may  sign,  as  clerk  of  the  court,  or  as  deputy  clerk  of  the 
court,  as  the  case  may  bo,  and  affix  the  seal  or  the  court  to  any 
letters  or  mandate  issued  from  the  court. 

3.  He  may  certify  in  the  manner  prescribed  by  chapter  ninth 
of  this  act,  a  copy  of  any  i)apcr,  ro(]uired  or  permitted  by  law  to 
be  filed  or  recorded  in  the  surrogate's  ollice. 

4.  He  may  adjourn  to  a  definite  time,  not  exceeding  thirty  days, 
any  matter,  when  the  surrogate  is  absent  fnmi  his  office,  or  un- 
able, by  reason  of  other  engagements,  to  attend  to  the  same. 

5.  He  may  take  the  acknowledgment  or  proof  of  any  instru- 
ment, to  bo  used  or  filed  in  the  court  of  which  he  is  clerk  or 
deputy  clerk.  Said  deputy  clerk  shall  also  act  as  confidential 
clerk  to  the  surrogate. 

^j3.  The  dork  of  the  surrogate's  court  of  each  of  the  counties  of 
Kings  and  New  York  may,  with  the  approval  of  the  surrogate  or 
surrogates  of  his  county,  authorize  or  deputize  one  or  more  of  the 
other  clerks,  employed  in  the  surrogate's  office  of  his  county,  to 
sign  his  name,  and  exercise  such  of  the  other  powers  conferred 
upon  him  by  this  socticm,  as  he  shall  designate.  The  surrogate 
may  prohibit  the  clerk  and  deputy  clerk,  or  either  of  them,  from 
exercising  any  powers  specified  in  this  section,  but  the  prohibition 
does  not  affect  the  validity  of  any  act  of  the  clerk  or  deputy  clerk 
done  in  disregard  of  the  prohibition.  The  clerk  or  deputy  clerk 
or  other  person  employed  in  any  capacity  in  a  surrogate's  ofllce, 
shall  not  act  as  appraiser,  as  attorney  or  counsel,  or  as  referee, 
or  special  guardian,  in  any  matter  before  the  surrogate. 

L.  1892,  ch.  BSfl;  L.  1000.  ph.  «M :  L.  1903,  cli.  42;  L.  1907.  ch.  209; 
L.    190S.   ch.   ion.      In  effwt  April  9.    190S. 

7.  The  clerk  of  the  surrogate's  court,  of  each  of  the  counties  of 
this  state  shall  immediately  ujxm  the  filing  in  the  office  of  the 
surrogate  of  any  decree  or  order  of  such  court  directing  the  de- 
posit of  money,  either  actually  in  the  hands  of  some  person  or 
persons  or  thereafter  arising  fnmi  the  sale  of  real  estate  de- 
scribed in  any  such  decree  or  order,  with  the  county  treasurer  of 
his  county,  or  in  the  case  of  the  county  of  Now  York,  with  the 
chamberlain  of  the  city  of  New  York,  or  upon  the  filin»r  in  the 
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Baid  surrogate's  office  of  any  treasurer's  or  chamberlain's  receipt 
stating  tliat  a  sum  of  money  has  been  deposited  with  such  treas- 
urer or  chamberlain,  in  accordance  with  a  decree  or  order  of  any 
such  surrogate's  court,  enter  in  a  book  to  be  kept  in  his  office 
for  that  purpose,  to  be  known  as  a  court  and  trust  fund  register, 
the  title  of  tlie  proceeding,  or  the  name  of  the  estate  in  which 
such  decree  or  order  was  made,  togetlier  with  a  statement  of  the 
amount  so  deposited,  or  ordered  to  be  deposited,  if  said  decree  or 
order  contains  the  amount  of  same,  and  the  name  of  the  pei*son 
or  persons,  if  any,  to  whom  said  money  is  ordered  to  l)e  paid, 
and  the  date  of  the  filing  of  the  same  or  of  such  receipt  as  herein 
mentioned. 

Thi'.  subdivision  added  by  L.  1909.  ch.  05.  Derivation  —  L.  1889,  cb. 
S30,  I  3.  as  am'd  by  L.  1895.  cli.  544.  |  3.  and  L.  1908,  cb.  185.  {  2. 
See  note  18  of  notes  of  Board  of  Statutory  Consolidation  at  end  of  code. 

J  2509-«.  [Added,  1011.]  Chief  cleric  of  avrroirate'a  court 
of  Klnsii  county  $   compen«atlou    of   derka   and   ofHcers. 

The  sucrogate  of  the  county  of  Kings  may  appoint  a  chief 
clerk  of  the  court  and  office  of  such  surrogate,  who  shall  hold 
office  for  five  years  unless  sooner  removed  by  the  surrogate  for 
cause,  after  trial,  upon  charges  duly  served  upon  him  and  an 
opportunity  to  be  heard  and  defend.  Whenever  a  vacancy  exists 
for  any  cause  in  such  office,  the  surrogate  shall  appoint  a  person 
to  fill  such  office  for  the  full  term  of  five  years.  Such  chief 
clerk  shall  before  entering  upon  the  performance  of  his  duties 
take  the  constitutional  oath  of  office  and  shall  file  the  same  with 
the  county  clerk  of  Kings  county,  together  with  a  boud  in  the 
sum  of  ten  thousand  dollars,  with  sureties  approved  by  the  sur- 
rogate, cronditioned  for  the  faithful  performance  of  his  duties  as 
such  chief  clerk.  Such  chief  clerk  shall  perform  such  duties  as 
now  pertain  to  the  office  of  chief  clerk  and  clerk  of  the  surro- 
gate's court  in  such  county,  and  such  other  duties  as  the  surrogate 
may  from  time  to  time  by  rule  of  the  court  or  otherwi.sc  impose 
upon  him.  The  compensation  of  such  chief  clerk  and  of  the  other 
clerks  and  officers  of  the  court  and  office  of  such  surrogate  shall, 
notwithstanding  any  other  provision  of  law,  be  fixed  by  the  said 
surrogate,  and  the  same  shall  be  a  county  charge.  The  com- 
pensation of  the  chief  clerk  shall  not  be  decreased  during  his 
term  of  office. 

Added  by  L.  1911.  ch.  C88.  in  eflfect  July  18,  1911. 

S  2R10.  [Am*d,  18S>4,  1905,  190().]  Additional  powera  of 
clerkli  of  anrroirateH'  conrtn. 

The  clerk  of  the  uurropite's  court,  and  in  the  county  of  Kings 
two  other  clerks  to  be  designated  by  the  surrogate,  in  addition  to 
the  powers  enumerated  in  section  twenty-five  hundred  and  nine, 
may  exercise,  concurrently  with  the  surrogate  of  the  county  the 
following  powers  of  the  surrogate:  On  the  return  of  a  citation 
issued  from  such  surrogate's  court  on  a  petition  for  the  probate  of 
a  will,  where  no  objection  to  the  same  is  filed,  or,  where  all  the 
persons  entitled  to  be  cited,  sign  and  verify  the  petition,  or  per- 
sonally, or  by  attorney,  appear  on  the  probate  thereof,  cause  the 
witnesses  to  the  will  to  be  examined  before  him.  Siich  examina- 
tion must  be  r€*duced  to  writing,  and  for  such  purpose,  they  are 
hereby  authorized  to  administer  and  certify  oaths  and  afflrma- 

631 


§i  2511-13  SURROGATES'  COURTS.       c.  18,  t.  1,  a.  3 

tions  in  such  cases  in  the  same  manner  and  with  the  same  effect 
as  if  administered  and  certified  by  the  surrogate. 
h.   1804,   cb.   211;  L.   1905,  cb.   015;   U   1906,*  cb.   93.     In  effect   Mar.   23, 

looe. 

i  261 1.   [AiuM,  1007.]      Surrografe  liable   for  clerk*a  acta. 

A  surrogate  hereafter  elected  or  appointed,  and  tlie  sureties  in 
his  official  bond,  are  liable  for  any  act  of  the  clerk  or  deputy 
clerk  of  the  surrogate's  court  in  the  discharge  of  his  official 
duties,  during  the  surrogate's  term  of  office,  as  if  the  act  was 
performed  by  the  surrogate.  The  surrogate  may  take  security 
from  the  clerk  or  deputy  clerk,  or  either  of  them,  to  indemnify 
him  against  the  liability  created  by  this  section. 

Formerly  I  2510.  See  U  lSd3.  cb.  680.  Am'd  L.  1007.  cb.  200.  In  effect 
Sept.   1,   1907. 

S  2512.  [Aiu*d,  lOOO,  1010.1  Stenoirraplaera  and  eovvt  ofll- 
oers  Cor  •urrograte*'  ooarts  In  Nevr  York,  Klnirs  and  Brie 
Gonntiea. 

The  surrogate  of  each  of  the  counties  of  New  York,  Kings 
and  Erie,  must  appoint,  and  may,  for  cause,  remove,  a  stenog- 
rapher for  his  court,  who  is  entitled  to  a  salary,  fixed  by  law. 
Bud  to  be  paid  as  the  salaries  of  clerks  in  the  surrogate's  office 
are  paid.  In  the  county  of  Erie  the  salary  of  said  stenographer 
shall  be  fixed  by  the  board  of  supervisors,  and  the  payment  of 
such  salary  shall  be  provided  for  by  such  board  in  the  same 
manner  as  other  county  expenses  are  paid.  The  surrogate  of 
Kings  county  may  appoint,  and  at  pleasure  remove  all  attend* 
ants  and  messengers,  and  court  officers  in  his  court,  who  must 
attend,  from  day  to  day,  the  terms  and  sittings  of  the  court  to 
preserve  order,  and  to  perform  whatever  services  may  be  re- 
quired of  him  by  the  surrogate.  The  surrogate  of  Erie  county 
may  appoint,  and  at  pleasure  remove,  one  court  officer  to  attend 
his  court  and  to  perform  such  duties  in  respect  thereto  as  the 
said  surrogate  may  prescribe.  Such  officer  shall  i)Ofisess  all  the 
powers  of  offlcerx  dpKignated  by  sheriffs  to  attend  upon  such 
courts,  and  shall  receive  a  salary  to  be  fixed  by  said  surrogate. 
not  to  exceed  one  thousand  two  hundred  dollars  a  year,  to  be 
paid  in  equal  monthly  payments  by  the  treasurer  of  the  county 
of  Erie. 

Am'U  by  L.  1900.  ch.  65.  Dorlvatlon  —  Cotle  Civil  lYocednro,  il  M<07. 
2r.l2.  For  reiiiaiiHlor  of  }  0."i  si  c  .Tuillclnry  Iawv,  ||  lOS.  200.  For  reinaindor 
of  S  90  S4»e  Judiciary  I>iw,  U  UHO,  34f),  R51.  ;<r>4.  P^»r  reuialmler  of  |  f»7 
HIM*  Jiiillolnry  Law.  H  H'<>,  170.  201.  2.11-2:W.  279,  40:i.  405.  See  Jiotc  70  of 
notes  of  BoMrd  of  Statutory  CtinBoUdation  at  end  of  code.  Ain'd  L.  1910,  ch. 
705.  in  effect  S«pt.   1,   1010. 

«  ZSl.'t.  TAmM,  lSf).3.  181)0,  1902,  1003,  10O4,  190S,  10OG» 
lOOO,  1010.]     Stonoirvnpl>^rii  In  other  ooontleff. 

The  surrogate  of  each  such  count.v,  except  New  York,  Kin^, 
Hamilton,  Queens,  Richmnnd  and  Erie,  ma.v,  in  his  discretion,  ap- 
point, and  at  pleasure  remove,  a  stenographer  for  his  court,  who, 
except  in  Sullivan  county,  shall  receive  a  salar^v  to  be  fixed  by 
such  surropate,  not  oxceedinK  in  c(unitios  having  a  population 
less  than  thirty  thou.sand.  eight  hundred  dollars  per  annum;  in 
counties  having  a  population  of  thirty  thousand  and  not  more 
than  fifty  thousand,  not  exceeding  one  thousand  dollars  per  an- 
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iiiim,  and  in  counties  having  a  population  exceeding  fifty  thou- 
sand, not  exceudint^  twelve  hundred  dollars  per  annum,  except 
tliat  in  counties  in  which  are  located  cities  of  the  second  class, 
or  in  counties  in  which  are  located  three  cities  of  the  third 
class,  such  salary  shall  not  exceed  eighteen  hundred  dollars  per 
Hiiuufn;  and  in  any  county  wholly  containing  a  city  of  the 
first  class,  such  salaries  shall  not  exceed  two  thousand  dollars 
per  annum.  The  population  of  the  several  counties  shall  be 
determined  by  the  last  preceding  census.  If  a  regular  stenog- 
rapher is  appointed  in  SttUiTati  county,  his  salary  shall  be  five 
hundred  dollars  per  annum.  The  board  of  supervisors  shall 
provide  for  the  payment  of  such  salary  in  the  same  manner  as 
other  county  expenses  are  paid.  Such  stenographer  shall  deliver 
to  the  surrogate  of  the  county  a  full  copy  of  all  the  minutes 
taken  by  him;  and  on  the  receipt  of  his  fees,  not  exceeding 
three  cents  per  folio,  a  like  copy  to  the  party,  or  each  of  the 
parties,  to  the  proceeding  in  which  the  minutes  were  taken,  ex- 
cept thdt  in  the  counties  of  Onondaga  and  Monroe  such  feea 
Mhall  not  exceed  six  cents  per  folio.  When  not  actually  engaged, 
iu  the  discharge  of  his  duties  as  stenographer,  he  shall  perform 
such  clerical  duties  in  connection  with  the  .surrogate's  court  as 
the  surrogate  directs,  tn  counties  wherein  the  surrogate  is  also 
county  jndget  the  stenographer  so  appointc«d  shall  be  the  stenog- 
rapher of  the  county  court,  and  shall  perform  the  duties  per- 
taining to  a  stenographer  of  the  county  court  wlthoHt  additional 
compensation.  In  counties  where,  for  any  cause,  a  regular 
'  stenographer  for  his  court  has  not  been  appointed,  as  provided 
by  this  section,  the  surrogate  may,  in  Individual  proceedings  re- 
el uiring  the  services  of  a  stenographer,  appoint  a  stenographer 
who  shall  be  paid  a  reasonable  compensation,  certified  by  the 
surrogate  in  every  case  in  which  he  takes  notes  of  testimony, 
from  the  estate  or  matter  in  which  such  services  are  rendered. 

Am'd  by  L.  1803,  di.  Wd;  U  1806,  cb.  US;  L.  1002,  cb.  265;  L.  1003. 
rb.  470;  L.  1904,  cU.  60;  L.  1005.  ch.  570:  U  1006,  ch.  226;  L.  1900,  ch. 
270;   L.   1910,   cb.  703.     In  effect  Sept.    1,   1910. 


tt51d-a.  {Ain*d,  1000.]    InteVpr«tefii  in  «iirroflrate*s  eourt 


The  surrogate  of  Kings  county  must  from  time  to  time  ap- 
point and  may  at  pleasure  remove  an  intemreter  to  be  attached 
to  the  surrogate's  court  of  said  county.  Such  interpreter  shall 
receive  a  salary  of  eighteen  hundred  dollars  per  annum  to  be 
paid  by  the  comptroller  of  the  city  of  New  York,  in  monthly  in- 
stalments and  snail,  liefore  entering  upon  hlf?  dutie.*!,  file  in  the 
office  of  the  clerk  of  the  <*ounty  of  Kings  the  constitutional  oath 
of  office  in  which  there  shall  also  be  incorporated,  language  to  tho 
effect  that  he  will  fully  and  correctly  interpret  and  translate 
each  question  proponnded  through  him  to  a  witness  and  each 
answer  thereto  in  said  courts.  The  compensation  for  the  above 
interpreter  to  be  taken  out  of  the  amount  a|)propriated  for  the 
support  of  the  said  surrogate's  court,  or  from  any  other  con- 
tingent city  fund. 

Adrt^d  by  L.  1900.  eh.  65.  nerlratlon  —  CojJp  CItII  Proc^ur*',  I  860. 
For  remainder  of  Bprtioo  see  Judlofary  I>aw.  H  10ft,  3S2-385.  Bee  note  19  of 
notea  of  Board  of  Statutory  Coni^Udation  at  end  of  Code. 
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S  2514.  [Am'd,  lOOO.]  Definition  of  expressiou«  used  In 
this  cl&apter. 

In  construing  the  provisions  of  this  chapter,  the  following  rules 
must  be  obserTcd,  except  where  a  contrary  intent  is  expressly 
declared  in  the  provision  to  be  construed,  or  plainly  apparent 
from  the  context  thereof: 

1.  The  word,  **  intestate  **  signifies  a  person  who  died  without 
leaving  a  valid  will;  but  where  it  is  used  with  respect  to  par- 
ticular property,  it  signifies  a  person  who  died  without  effectually 
disposing  of  that  property  by  will,  whether  he  left  a  will  or  not. 

2.  The  word,  **  assets  "  signifies  personal  property  applicable  to 
the  payment  of  the  debts  of  a  decedent. 

3.  [  Am*d,  lOOO.]  The  word  "  debts  "  includes  every  claim  and 
demand,  upon  which  a  judgment  for  a  sum  of  money,  or  dlrect- 
"ing  the  payment  of  money,  could  be  recovered  in  an  action;  and 
the  word  "  creditor  "  includes  every  person  having  such  a  claim 
or  demand,  any  person  having  a  claim  for  expense  of  administra- 
tion, or  any  person  having  a  claim  for  funeral  expenses. 

L.  1900.  cb.  120.    In  effect  Sept.  1,  1000. 

4.  The  word,  "  will "  signifies  a  last  will  and  testament,  and 
includes   all   the   codicils   to  a   will. 

5.  The  expression  "  letters  of  administration,*'  includes  letters 
of  temporary  administration. 

6.  The  expression,  **  testamentary  trustee,"  includes  every  per- 
son, except  an  executor,  an  administrator  with  the  will  annexed, 
or  a  guardian,  who  is  designated  by  a  will,  or  by  any  competent 
authority,  to  execute  a  trust  created  by  a  will;  and  it  Includes 
such  an  executor  or  administrator,  where  he  is  acting  in  the 
execution  of  a  trust  created  by  the  will,  which  is  separable  from 
his  functions,  as  executor  or  administrator. 

7.  The  word,  **  surrogate,"  where  it  is  used  in  the  text,  or  in  a 
bond  or  undertaking,  given  pursuant  to  any  provision  of  this 
chapter,  includes  every  officer  or  court  vested  by  law  with  the 
functions  of  surrogate. 

8.  The  expression,  '*  judicial  settlement,"  where  it  is  applied  to 
an  account,  signifies  a  decree  of  a  surrogate's  court,  whereby  the 
account  is  made  conclusive  upon  the  parties  to  the  special  pro- 
ceeding, either  for  all  purposes,  or  for  certain  purposes  specified 
in  the  statute;  and  an  account  thus  made  conclusive  ia  said  to 

be  "judicially  settled." 
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9.  The  expression,  "intermediate  account,"  denotes  an  account 
filed  in  the  surrogate's  office,  for  the  purpose  of  disclosing  the  acts 
of  the  person  accounting,  and  the  condition  of  the  estate  or  fund 
in  his  hands  and  not  made  the  subject  of  a  judicial  settlement, 

10.  The  expression,  "  upon  the  return  of  a  citation,"  where  it 
is  used  in  a  provision  requiring  an  act  to  be  done  in  the  surro- 
gate's court,  relates  to  the  time  and  place  at  which  the  citation 
is  returnable,  or  to  which  the  hearing  is  adjourned;  includes  a 
supplemental  citation,  issued  to  bring  in  a  party  who  ought  to 
be,  but  has  not  been  cited ;  and  implies  that,  before  doing  the 
act  specified,  due  proof  must  be  made,  that  all  persons  required  to 
be  cited  have  been  duly  cited. 

11.  The  expression,  "  person  interested,"  where  it  is  used  in 
connection  with  an  estate  or  a  fund,  includes  every  person  en- 
titled, either  absolutely  or  contingently,  to  share  in  the  estate  or 
the  proceeds  thereof,  or  in  the  fund,  as  husband,  wife,  legatee, 
next  of  kin,  heir,  devisee,  assignee,  grantee  or  otherwise,  except 
as  a  creditor.  Where  a  provision  of  this  chapter  prescribes  that 
a  person  interested  may  object  to  an  appointment,  or  may  apply 
for  an  inventory,  an  account,  or  increased  security,  an  allegation 
of  his  interest,  duly  verified,  suffices,  although  his  interest  is  dis- 
puted; unless  he  has  been  excluded  by  a  judgment,  decree  or 
other  final  determination,  and  no  appeal  therefrom  is  pending. 

12.  The  term,  "  next  of  kin,"  includes  all  those  entitled,  under 
the  provisions  of  law  relating  to  the  distribution  of  personal 
property,  to  share  in  the  unbequeathed  residut  of  the  assets  of  a 
decedent  after  payment  of  debts  and  expenses,  other  than  a  sur- 
viving husband  or  wife. 

13.  The  expression,  **  real  property,"  includes  every  estate,  in- 
terest, and  right,  legal  or  equitable,  in  lands,  tenements,  or  here- 
ditaments, except  those  which  are  determined  or  extinguished  by 
the  death  of  a  person  seized  or  possessed  thereof,  or  in  any  man- 
ner entitled  thereto,  and  except  those  which  are  declared  by  law 
to  be  assets.  The  word,  "  inheritance,"  signifies  real  property,  as 
defined  in  this  subdivision,  descended  as  prescribed  by  law.    The 
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expression,  "  personal  property,"  sij^nifies  every  kind  of  property, 
which  siirrlves  a  decedent,  other  than  real  property  as  defined  in 
this  subdivision,  and  includes  a  right  of  action  conferred  by 
special  statutory  provision  upon  an  executor  or  administrator. 

2  R.  S.  68,  i  71  (2  Edni.    70)    and   buM.    13;   1    R.  S.  754.  I  27  (1  Bdm. 
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TITLS  U. 

PsQfvicdonB  relating  generally  to  the  proceedings  in  surro- 
gates' courts,  and  to  appeals  from  those  coiurts. 

Article  1.  Process   and    eeryice    thereof;    appearanoe,    and   joinder  of   iaaa%; 

miscellaneooB  regalatlona  of  paactlce. 
2.  Hearing;  including  trial  hr  jury  and  reference. 
9.  Decreet  and  orders;  and  the  enforcement  thereof,    Go«ts  and  feee. 
4.  Appeal. 
6.  ProTls^ions   relating   genevally   to   letters;    and   generally    to  exM- 

utors,  adminiatratom    guardians,  and  testunentaiy  tmstMs.  . 

ARTICLES  FIRST* 

IVooflw,  and  aervice  thereof;  appearance,  andjoynder  of  iawe^  mia- 

eeUaneot^g  regiUations  ofpramoe. 

flee.  2515.  Process;  how  executed  and  returnable. 

2616.  Proceedings   to   be   commenced   by   citation. 

2617.  Id.;   within  the  sUtute  of  limitations. 

2618.  Persona    constituting   a   class;    when    to   be   oited!    cltatftos  Wli4B 

some  are  unknown. 

2619.  Contents  of  citation. 

2S20.  Citation;  bow  served  In  the  State. 

2621.  Substitute  for  personal  service  vpon  a  resident. 

2622.  Service  by  publication,  etc. 
2628.  Id.;  upon  persons  unknown,  etc. 

2624.  Order;   when  and   bow  made;   contents  thereof. 

2626.  What  time  required  for  delivery  of  copy,   etc. 
4»26.  Service  upon  a  corporation,  infant,  lunatic,  ete. 

2627.  Id.;  upon  infant,   etc.;   additional  requirement  In  certain 

2628.  Appearance;    how  made,    and  effect   tbereof. 

2629.  Surrogate's  father  or  son  not   to  practice  before  hUn. 
268U.  Special  guardian;  when  to  be  appointed. 

2681.  Notice  of  proceedings  to  appoint   special  goardlan, 
2632.  Proof  of  service  of  citation,  subpoena,  etc. 
2688.  Written  pleadings  may  be  required. 
2534.  Verification  thereof. 
2636.  Publication  of  citation,  ete. 
253G.   [Repealed.] 

2537.  Money  paid  Into  court  and  f»ecuritiefl  taken,  how  disposed  of. 
2588.  Certain   prorlsions    made   applicable   to  proceedings  in   surru*  atcs* 
courts. 

§  261.5.  Pr  ocean  I  how  exe«iiied  «na  vetvritAble. 

A  citation  or  other  mandate  of  a  surrogate's  court  must,  ex- 
4»pt  where  it  is  otherwise  specially  prescribed  by  law,  be  made 
returnable  before  the  surrogate  from  whose  court  it  was  issuedi 
and  may  be  serred  or  executed  in  any  county.  A  warrant  of 
attachment  must  be  directed  to  the  sheriff  of  the  surrogate's 
county;  who  may  execute  it  in  any  county,  and  must  convey  the 
person  arrested  to  the  place  where  it  is  returnabift. 

L.  1887.  eh.  460,  If  66,  07  (4  Bdm.  496). 

§  8610.  P«oo«edlns«  to  be  eowatenoed  bx  oitatloii* 

Bxoept  in  a  case  where  it  is  otherwise  specially  prescribed  by 
law,  a  special  proceeding  in  a  surrogate's  court  must  be  com- 
menced by  the  service  of  a  citation,  issued  upon  the  presentation 
of  a  petition.  But  upon  the  presentation  of  the  petition,  the 
court  acquires  jurisdiction  to  do  any  act^  which  may  be  dpn^ 
before  actual  service  of  the  citation. 

Se*  if  26»  and  2683,  post. 
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i  aSlT.  ia.|  witHln  the  atatute  of  limitatlonv. 

The  preaentation  of  a  petition  is  deemed  the  commencement 
of  a  special  proceeding,  within  the  meaning  of  any  proyision 
of  this  act,  which  limits  the  time  for  the  commencement  thereof. 
But  in  order  to  entitle  the  petitioner  to  the  benefit  of  this 
section,  a  citation  issued  uix>n  the  presentation  of  the  petition, 
must,  within  sixty  days  thereafter,  be  served,  as  prescribed  in 
section  252U  of  this  act,  upon  the  adverse  party,  or  upon  one  of 
two  or  more  advorL'e  parties,  who  are  jointly  liable,  or  other- 
wise united  in  interest;  or,  withiu  the  same  time,  the  first  publi- 
cation thereof  must  be  made,  pursuant  to  an  order  made  as 
prescribed  in  section  2522  of  this  act. 

See  If  880  and  400.  ante. 

§  251A.  lAmM,  1»0«.]  PcrMonn  conM<fta<lnn:  n.  e^aun;  TVbeit 
to  be  cited;  citation  'vrl&en  BOme  are  unknown. 

Where  it  is  proscribed,  in  any  provision  of  this  chapter,  that 
a  petition  must  pray  that  a  pcrsL»n,  or  that  creditors,  next  of  kin, 
legatees,  heirs,  dcvisi-os,  or  oilier  persons  ooiialituting  a  class. 
may  be  cited  for  any  purpose,  all  those  persons  are  necessary 
parties  to  the  special  proceeding.  Where  persons  to  be  cited 
constitute  a  class,  the  petitioner  must  set  forth,  in  an  affidavit, 
the  name  of  each  of  them,  uuless  the  name,  or  part  of  the  name, 
of  one  or  more  of  thoni  cannot,  after  diligent  imiuiry,  be  ascer- 
tained by  him;  in  which  case,  that  fnct  must  be  set  forth  and  he 
may  also  allege  that  there  may  be  others  whose  existence  is  un- 
known to  him;  and  the  surrogate  must,  thereupon,  inquire  into 
the  matter.  For  the  purpose  of  the  inquiry,  he  may,  in  his  dis- 
i.'retiou,  issue  a  subptrna,  requiring  any  person  to  attend  before 
/aim  to  testify  respecting  the  matter.  If  he  is  satisfied,  of  the 
'reasonable  diligence  and  gr»od  faith  of  the  petitioner  the  citation 
toay  bo  directed  to  the  persons,  whose  names  are  unascertained 
and  also  to  all  other  persons  belonging  to  such  classes  by  a 
general  description,  showing  their  connection  with  the  decedent, 
or  interest  in  the  property  or  matter  in  question;  or  other  suffi- 
cient identification.  A  citation,  thus  directed,  has  the  same  force 
and  effect,  as  If  it  was  directed  to  tlie  persons  intended,  by  their 
names;  and  where  the  persons  so  intended  are  duly  cited,  in  any 
manner  prescribed  by  law,  the  decree  binds  them,  as  if  they  were 
named  in  the  citation.  A  petition,  duly  verified,  is  deemed  an 
affidavit^  within  the  meaning  of  this  section. 

2  R.  S.  74.  I  26  (»  Edm.  75).  Am'd  by  L.  1908.  ch.  2TB.  In  effect  Sept. 
a.   190S. 

$  2.'S10.  Contents    of   citation. 

A  citation  mnst  be  made  returnable  upon  a  day  certain,  desig- 
nated therein,  not  more  than  four  months  after  the  date  thereof; 
and  must  specify  whose  estate  or  what  subject-matter  is  in 
question.  The  names  of  all  the  persons  to  be  cited,  as  far  as 
they  can  be  ascertained,  must  be  contalne<l  In  the  citation. 
Where  the  name,  or  part  of  the  name,  of  either  of  them  cannot 
be  ascertained,  that  fact  must  be  stated  in  the  citation. 

L.   1S37.  Ob.   400,   |  7  (4  Edm.   487). 

)  2520.   Ctta<loni  bow  wervecl  In  tl&e  atmte. 

Except  where  special  provision  is  otherwise  made  by  law, 
service  of  a  citation,  within  the  State,  must  be  made  upon  an 
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adalt  person,  or  an  infant  of  the  age  of  fourteen  years  or 
upvvaras,  by  delivering  a  copy  thereof  to  the  person  to  be  served, 
or  by  leaving  a  copy  at  his  residence,  or  the  place  where  he 
sojourns,  with  a  person  of  suitable  age  and  discretion,  under 
such  circumstances,  that  the  surrogate  has  good  reason  to  beUdve 
that  the  copy  came  to  his  knowledge,  in  time  for  him  to  attend 
at  the  return  day.  A  citation  must  be  so  served,  if  within  the 
county  of  the  surrogate  or  an  adjoining  county,  at  least  eight 
days  before  the  return  day  thereof;  if  in  any  other  county,  at 
least  fifteen  days  before  the  return  day;  unless,  in  either  case, 
the  person  served,  being  an  adult,  and  not  incompetent,  assents 
in  writing  to  a  service  within  a  shorter  time.  Any  person, 
although  a  party  to  the  special  proceeding,  may  serve  a  citation. 

i  2621.  Subatitute  for  personal  «ervioe  upon  a  resident. 

Where  it  appears  by  affidavit,  to  the  satisfaction  of  the  sur- 
rogate from  whose  court  a  citation  issued,  that  proper  and 
diligent  effort  has  been  made  to  serve  it  upon  a  resident  of  the 
State*  as  prescribed  in  the  last  section;  and  that  the  person  to 
be  served  cannot  be  found,  or  if  found,  that  he  evades  service, 
so  that  it  cannot  be  made;  the  surrogate  may  make  an  order, 
directing  that  service  thereof  be  made,  as  prescribed  in  section 

436  of  this  act;  and  the  provisions  of  that  section  and  of  section 

437  of  this  act,  relating  to  the  service  of  a  summons,  apply  to  the 
service  of  a  citation;  pursuant  to  an  order  made  as  prescribed 
in  this  section. 

S  2522.  [Am'd,  1881.]    Service  by  publication,  etc. 

The  surrogate,  from  whose  court  a  citation  is  issued,  may 
make  an  order,  directing  the  service  thereof  without  the  State, 
or  by  publication,  In  either  of  the  following  cases: 

1.  Where  it  is  to  be  served  upon  a  foreign  corporation,  or 
upon  a  person  who  is  not  a  resident  of  the  State. 

2.  Where  the  person  to  be  served,  being  a  resident  of  the 
State,  has  departed  therefrom  with  intent  to  defraud  his  cred- 
itors, or  to  avoid  the  service  of  process. 

3.  Where  the  person  to  be  served,  whether  an  adult  or  an 
!nfant,  ia  a  resident  of  the  State,  but  is  temporarily  absent 
therefrom. 

4.  Where  the  person  to  be  served  is  a  resident  of  the  State, 
or  a  domestic  corporation,  and  an  attempt  was  made  to  ser^  a 

'citation,  issued  from  the  same,  surrogate's  court,  upon  Uie  pre- 
sentAtion  of  the  same  petition;  before  the  expiration  of  the 
limitation  applicable  to  the  enforcement  of  the  cLaim  set  forth 
in  the  petition,  as  fixed  in  chapter  fourth  of  this  act;  and  the 
limitation  would  have  expired  within  sixty  days  next  preceding 
the  application  for  the  order,  if  the  time  had  not  been  extended 
by  the  attempt  to  serve  the  citation. 

8w  I  2S26,  post. 

§  2528.  Id.)  npon  persona  nnlcnown,  etc. 

The  surrogate  may  also  make  an  order,  directing  the  service 
of  a  citation  without  the  State,  or  by  nublication,  in  either  of 
the  following  cases:  •     •  i 

1.  Upon  a  party  to  whom  a  citation  is  directed,  either  by  bis 
full  name  or  part  of  his  name,  where  the  surrogate  is  satisfied, 
by  affidavit,  that  the  residence  of  that  party  cannot,  after 
diligent  inquiry,  be  ascertained  by  the  petitioner. 
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2,  Upon  one  or  more  unknown  creditors,  next  of  kin,  lej^ateea, 
heira,  deviBees.  or  other  persons  included  in  a  class,  to  whom  a 
citation  has  been  directed,  desi^piating  them  by  a  general  de- 
scription, as  prescribed  in  this  article. 

I  2R24.  [Am*d,  1881,  1809.]  Order,  when  and  Kovr  ma«le| 
Gontentii  thereof. 

Where  an  order^  directing  the  service  of  a  citation  without  the 
•State,  or  by  publication,  is  made  as  prescribed  in  either  of  the 
last  two  sections,  the  party  applying  therefor  must  produce  proof, 
by  affidavit. or  otherwise,  to  the  satisfaction  of  the  surrogate. 
that  the  case  is  one  of  those  specitied  in  those  sections.  The 
order  must  dimK-t  that  service  of  the  citation,  upon  the  person 
named  or  described  in  the  order,  be  made  by  publication  of  the 
citation  In  two  newspapers,  designated  as  preseribe<l  In  tills  arti- 
cle, unless  from  the  petition  it  apiiears  that  the  estate  amounts  to 
less  than  two  thousand  dollars,  in  which  case  only  one  newspaper 
shall  be  designated,  for  a  specified  time,  which  the  surrogate  deems 
reasonable,  not  less  than  once  in  each  of  six  successive  weeks; 
or,  at  the  option  of  the  petitioner,  by  delivering  a  copy  of  the  cita- 
tion, without  the  State,  to  each  person  so  named  or  described, 
in  person,  and  if  the  i)erFon  to  be  served  is  an  infant  under  the 
age  of  fourteen  years,  also  to  the  person  with  whom  he  is  so- 
journing or,  If  the  service  is  made  upon  a  corporation,  to  an  officer 
thereof  specified  in  section  four  hundred  and  thirty-ooe  or  foar 
hundred  and  thirty-two  of  this  act.  X  must  also  contain  either 
a  direction  that  on  or  before  the  day  of  the  first  publication,  the 
petitioner  deposit,  in  a  specified  post-office,  a  copy  of  the  citation 
and  of  the  order,  contained  in  a  swnrely  ch>sed  post-paid  wrapper, 
directed  to  the  person  to  bo  served,  at  a  place  specified  in  the 
order,  and,  if  the  person  to  be  served  is  an  infant  under  the  age 
of  fourteen  years,  a  furtlier  copy,  likewise  contained  In  a  securely 
chvsed  post-paid  wrapper,  directed  to  the  person  with  whom  such 
infant  is  sojourning  or,  a  statement  that  the  surrogate,  being 
satisfied,  by  the  affidavit  upon  which  the  order  was  granted,  thnt 
the  petitioner  cannot,  with  reasonable  diliirrnce,  ascortain  a  place 
or  places  where  the  person  to  be  served  wonM  probablv  receivt- 
mattor  transmitted  through  the  post-office,  dispenses  with  the  de- 
posit of  any  papers  ther**in. 
See  S  410.  ante ;  L.  18!?0,  cb.  GOO.    In  effect  Sept.  1. 1«99 

I  9«tB.  [Am'd,  1889.]  "What  time  reiinlF«d  tor  ^mUyrmry 
•f  COPT,  «tc. 

Where  service  is  made  by  delivering  a  copy  of  the  citation 
without  the  State,  pursuant  to  an  order  made  asprescribed  in 
the  last  section,  it  must  be  made,  if  within  the  united  State*, 
at  least  thirty  days,  if  without  the  United  States,  at  least  forty 
davi.  before  the  return  day  of  the  citation.  Proof  of  publication, 
deposit  or  delivery  may  be  made  a©  prescribed  In  section  444 
of  this  act. 

8m  M  4W.  440,  ante:  L.  1887.^  eh.  4€<',  ^  8?  I^J8<£.  <*.  «C  I  1  (4  Jd«. 
4t7):  l!  IMS,  ch.  868  (6  Bdm.  124);  2  B.  S.    «,  62.  ||  S2,  M  (t  BAu.  «!). 

S  ISM.  8ervlee  npon  a  corporation,  lnfan«i  Ivnatfe,  ete. 

Service  of  a  citation  must  be  made  upon  an  infant  under  the 
age  of  fourteen  years,  a  person  judicially  declared  to  be  incom- 
petent to  manage  his  affairs  by  reason  of  lunacy,  Wfocy.  or 
habitual  drunkenness,  or  a  corporation,  in  the  manner  prescribed 
for  personal  service  of  a  summons  upon  such  a  person,  or  tqioo 
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a   corporation,   in   article  first   of  title   first   of  chapter  fifth   of 
this  act 

L.   1870.  ch.  693    (0  Edm.   420).    See  %%  420.  431  and  432.  ante. 

f  2527.  Tcl.t  apon  Infant*  etc.;  additional  reautremeitt  in 
certain  canes. 

Where*  a  person,  cited  or  to  be  cited,  is  an  infant  of  the  a|?e 
of  fourteen  years  or  upwards,  or  where  the  surrogate  has,  in  his 
opinion,  reasonable  grounds  to  believe,  that  a  person,  cited  or 
to  be  cited,  is  an  habitual  drunkard,  or  for  any  cause  mentally 
incapable  adequately  to  protect  his  rights,  although  not  judicially 
declared  to  be  incompetent  to  manage  his  affairs,  the  surrogate 
may.  in  his  discretion,  with  or  without  an  application  therefor, 
and  iw  the  interest  of  that  person,  make  an  order  requiring  that 
a  copy  of  the  citation  be  delivered,  in  b<»half  of  that  person,  to 
a  person  designated  in  the  order;  and  that  service  of  the  cita- 
tion shall  not  be  deemed  complete  until  such  delivery.  Where 
the  person,  cited  or  to  be  cited,  is  an  infant  under  the  age  of 
fourteen  years,  or  a  person  judicially  declared  to  be  incompetent 
to  manage  his  affairs,  by  ^reason  of  lunacy,  idiocy,  or  habitual 
drunkenness,  and  the  surrogate  has  reasonable  ground  to  believe 
that  the  interest  of  the  person,  to  whom  a  copy  of  the  citation 
was  delivered,  in  behalf  of  the  infant  or  incompetent  person, 
is  adverse  to  that  of  the  infant  or  incompetent  person,  or  that 
for  any  reason,  he  is  not  a  fit  person,  to  protect  the  latter's 
rights,  the  surrogate  may  likewise  make  such  an  order;  and 
as  a  part  thereof,  or  by  a  separate  order,  made  in  like  manner 
at  any  stage  of  the  procc^edings,  he  may  appoint  a  special 
guardian  ad  litem  to  conduct  the  proceedings  in  behalf  of  the 
incompetent  person,  to  the  exclusion  of  the  committee,  and  with 
the  same  powers,  and  subject  to  the  same  liabilities,  as  a  com- 
mittee of  the  property. 

L.   1872.  ch.  693   (9  Edm.   420). 

I  2528.  [Am'dy  1800,  1911.1  Appearance;  liow  made,  and 
effect    thereof. 

In  a  surrogate's  court,  a  party  of  full  age  may,  unless  he  has 
been  judicially  declared  to  be  incompetent  to  manage  his  affairs, 
prosecute  or  defend  a  special  proceeding,  in  person  or  by  attorney 
regularly  admitted  to  practice  in  the  courts  of  record,  at  his 
election,  except  in  a  proceeding  to  punish  him  for  contempt,  or 
where  he  is  required  to  appear  in  person,  by  special  provision  of 
law,  or  by  a  special  order  oi*  the  surrogate.  The  issue  and  service 
of  a  citation  may  be  waived  either  before  or  after  the  filing  of.lUe 
getition  in  such  proceeding  by  a  party  in  any  proceeding  by  an 
insTrumerit  in  wrTfliig,  uckxiowledged  or  approved  as  a  deed  enti- 
tled to  be  recorded,  or  by  personal  appearance  or  l)y  his  attorney 
with  written  authorization  executed  and  acknowledged  as  a  deed 
and  filed  in  the  office  of  the  surrogate.  The  appearance  of  a 
party  against  whom  a  citation  has  been  i.ssued,  has  the  same 
eflFect  as  the  appearance  of  a  defendant  in  an  action  brought  in 
the  supreme  court. 

K  \m\,  ch,  570;  L.  1911,  ch.  330,  in  effect  Sept.  1,  1011.  See  {{  55, 
4124,    700-802.    ante. 

S  2B29.  [Repealed  by  L.  1009,  ch.  35.  See  Consolidated  Laws, 
tit.  Judiciary  Law,  i  472.] 

S   2530.  Special    arnardlan;   i^hen   to    be   appointed. 

Where  a  party,  who  is  an  infant,  does  not  appear  by  his  gen- 
eral guardian;  or  where  a  party,  who  is  a  lunatic,  idiot  or  habitual 
27  ivan} 
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drunkard,  dwes  not  appear  by  his  comiiiitte<*,  the  surrojfate  must 
appoint  a  eoiupetcut  and  rospijusible  person,  to  api)eur  as  special 
guardian  for  mat  party.  AVhere  an  infant  appears  by  hiH  general 
guardian,  or  where  a  lunatic,  idiot,  or  habitual  drunkard,  appears 
by  his  eomniittie.  the  surrogate  must  inquire  into  the  facts,  aud 
must,  in  like  manner,  appoint  a  special  guardian,  if  there  is  any 
ground  to  suppose  that  the  interest  of  the  general  guardian  or 
committet*  is  adverse  to  that  of  the  infauit,  or  incompetent  per- 
son: or  that  for  any  other  reason,  the  interests  of  the  latter 
require  the  appointment  of  a  special  guardian.  A  iMjrson  cannot 
be  appointed  such  a  special  guanlian.  unh^s  his  written  consent 
18  tiled,  at  or  before  the  time  of  entering  the  order  appohiting  him. 

Sff>  2  R.  S.   100.   I  .t   (2  VAm.   104).  am'<1 :   L.  1S37.  ch.  400.   |  38   (4  Edm. 

,4);   h.    ISOa,    vh.    3fi2.    I   G    («   l>lin.    120);   *      '-      "    ' 

CU5)  ;    U    1872.  cU.   U93.    |   2    (0   Kdm.   421). 


494 >:   h.    ISOa.    ch.    8^2.    I   G    (U   l'>lin.    120);   L.   ISTO.   ch.    170,   i   4    (7  Edm. 


1  2Rai.  Notice  of  proceedtns*  <<»  appoint  special  flrvard- 
tan. 

Where  a  person,  other  than  the  infant,  or  tlie  committee  of  the 
incompetent  person,  applies  for  the"  appointment  of  a  special 
guardian,  as  prescribed  in  the  last  section,  at  least  eight  days* 
notice  of  the  application  must  be  i)er  son  ally  served  upon  the 
infant,  or  incompetent  person,  if  he  is  within  the  State,  and  also 
upon  the  committee,  if  any,  in  like  manner  as  a  citation  is  re- 
quired by  law  to  be  served.  But  except  in  a  case  specified  in  title 
fifth  of  this  chapter,  the  surrogate  may,  by  an  order  to  show 
cause,  prescribe  a  shorter  Hme,  and  direct  the  service  of  the 
order  to  he  made  Id  such  a  manner  as  he  deems  proper.  The 
api)Iication  may  be  made  at  the  time  of  presenting  the  petition, 
and,  in  that  case,  the  order  to  show  cause  may,  in  the  surrogate's 
discretion,  accompany  the  citation. 

2  R.    S.    100.    S   4    (2   Edm.    104);    L.    1S37,   ch.   400,    S   37    (4   Edm.   494), 

am'il. 

f  2AS2.   Proof  of  nepTlce  of  oltatlon,   Habpoenn,  etc. 

Proof  of  service  of  a  citation,  or  a  subpoena,  issued  from  a 
surrogate's  conpt,  must  be  made  in  the  manner  prescrib(»d  by  law, 
for  proof  of  service  of  a  summons  i»<sued  out  of  the  supreme 
(ourt.  In  every  other  case,  proof  of  service  must  be  made  by 
aMiilavit;  or.  where  the  persrin  served  is  of  full  age  and  not  in- 
competent, by  a  written  admission  signed  by  him^  accompanied 
Avith  proof,  by  affidavit  or  otherwise,  of  the  genuineness  of  his 
signature. 

2   R.   8.  22S,   i  0   (2  Kdm.   2.12)  ;   U   1S37,  ch.  4G0,   I  0   (4  Edm.  488). 

I  It^ilili,  "Written  pleacflu|itr«  mny  be  required. 

The  surrogate  may,  at  any  time,  require  a  party  to  file  a  writ- 
ten jietitioii  or  answer,  containing  a  plain  and  concise  statement 
of  the  faets  constituting  his  claim,  objection  or  defence,  aud  a 
»leinand  of  the  decree,  onh'r,  or  other  relief,  to  which  he  sup|)oses 
h.iM^e.f  to  be  entith»d.  The  surrogate  may  require  the  petition 
or  answer  to  be  verified,  and  a  eop3'  thereof  to  be  served  up«m 
any  dtlier  persdu  interesti'd.  A  party  who  fails  to  comply  with 
sn«  ii  nHinirement  may  be  treated  as  a  party  in  default.  Kxcept 
where  speh  a  requirement  is  made,  or  in  a  case  where  a  written 
petition  is  expressly  required  by  this  act.  a  iH'tition,  or  the  answer 
thereto,  may  be  presented  orally:  in  whi<h  case,  the  substance 
thereof  must  be  entered  in  the  records  of  the  courta. 

040 
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i  2594.  Verlttca.tlon  thereof. 

The  provisions  of  sections  523,  524,  525,  and  526  of  this  act 
apply  to  a  veritication  made  pursuant  to  this  chapter,  and  to 
the  petition  or  other  paper  so  verified,  where  they  can  be  so  ap- 
plied in  subfltftnce,  irithout  regard  to  the  form  of  the  proceeding. 

See  i  2749.   post. 

-i  2S3S.   Poblicatlon  of  citation,  etc. 

Where  a  provision  of  this  chapter,  or  an  order  made  pursuant 
to  such  a  provision,  directs  the  publication  of  a  citation,  notice  or 
other  paper,  or  the  service  thereof  by  publication,  the  publication 
must  be  made  in  a  newspaper  published  in  the  county.  The 
surrogate  may,  also,  in  his  discretion,  direct  the  publication 
thereof  in  any  other  newspaper  published  in  the  same  or  another 
county,  as  he  deems  proper,  for  the  purpose  of  giving  notice  to 
the  persons  intended  to  V)e  served  or  notified.  If  no  newspaper 
is  published  in  the  countj%  the  citation,  notice,  or  other  paper, 
mu.st  be  published  in  the  newspaper  printed  at  Albany,  in  which 
legal  notices  are  required  by  law  to  be  published. 

L.   1874,  ch.  437   (0  Edm.  918)  ;  2  R.  S.  107,  part  of  |  40   (2  Edm,   111). 

I  2536,  [Repealed  by  L.  1900.  ch.  572.  In  effect  Sept.  1, 
1900.] 

i  2537.  FAm'd,  1882,  1008,  lOOO.l  Moner  pald  into  court 
and   Meciirlticii   taken;   liow  diiipoMed  of. 

Where  a  statute  requires  the  payment  of  money  into,  or  the 
dei>osit  of  a  security  with  the  surrogate's  court,  or  the  deposit  of 
a  security  for  the  payment  of  mcmey,  with  the  surrogate,  the 
same  must  be  paid  to  or  deposited  with  the  county  treasurer  of 
the  county  to  the  credit  of  the  beneficiary,  or  of  the  estate,  or  of 
the  special  proceeding;  unless  the  statute  contains  special  direc- 
tions for  another  disposition  thereof.  Each  security  so  deposited 
with  the  county  treasurer  must  be  held  and  disposed  of  by  him, 
subject  to  the  direction  of  the  surrogate's  court;  except  that  he 
must,  unless  otherwise  so  directed,  collect  the  principal  and  in- 
terest secured  thereby.  All  money  collected  bj-  or  paid  to  the 
county  treasurer,  as  pescribed  by  this  section,  must  be  held, 
mau'aged,  invested  and  disposed  of  by  him,  in  like  manner  as 
money  paid  into  the  supreme  court  in  an  action  pending  therein. 
The  regulations,  contained  in  the  general  rules  of  practice,  as 
si)ecitied  in  subdivision  eight  of  section  four  of  the  state  ftnance 
law.  and  the  provisions  of  title  third  of  chapter  eight  of  this  act, 
apply  to  money  paid  to  and  securities  deposited  with  the  county 
treasurer,  as  prescribed  in  this  section;  except  that  the  surro- 
gate's court  exercises,  with  respect  thereto,  or  with  respect  to  a 
security,  in  which  any  of  the  monej'  has  been  invested,  or  uiK>n 
which  it  has  been  loaned,  the  power  and  authority  conferred  upon 
the  supreme  court  by  section  seven  hundred  and  forty-seven  of 
this  act. 

Am'd  by  U  1908,  ch.  183;  L.  1909,  ch.  03.  S  3,  and  ch.  240.  (  84. 
See  note  72  of  notes  of  Board  of  Statutory  Consollilatlon  at  eud  of  code. 

I  2638.  Certain  provlnlonM  made  aiiplleable  to  proceed- 
infra  in  sarroivateB'  conrtii. 

Except  where  a  contrary  intent  is  exi  ressed  in,  or  plainly  im- 
plied from  the  context  of,  a  provision  of  this  chapter,  the  foUow- 
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inff  portion  of  this  act,  to  wit:  title  first,  and  article  third  and 
foiirth  of  title  sixth,  of  chapter  eighth,  and  articles  first  and 
second  of  title  third,  of  chapter  ninth,  apply  to  surrogates'  courts 
nnd  to  the  proceedings  therein,  so  far  as  they  can  be  applied  to 
the  substance  and  subject-matter  of  a  proceeding,  without  regard 
to  its  form. 

L.  1837,  ch.  460.  |  77  (4  Edm.  501)  ;  2  R.  S.  221,  I  0  (2  Edm.  230). 
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ARTICIiB  SESCOlfD. 

Hearing;  induding  trial  by  jury  and  reference. 

See.  2686.  Teetlmony   of  aged,   sick,   or    Infirm   wltoeBS. 
2&40.  Id.;  in  another  county. 

2541.  Duty  of  steoograpber. 

2542.  How   minutes  of  testimony  autbenticated. 

2543.  Id.;  to  be  bound  In  yolumea,  etc. 

2544.  Bequest,   etc.,   does  not  disqualify,   etc.,   wltneas. 
2645.  Exceptions  upon  a  trial. 

2546.  Surrogate   may   refer   questions   of   Xact,   or   account, 

2547.  Trial  by  jury. 

2548.  Review. 

2548.  Appeal  from  order  thereupon. 

§  2589.  Te«timonr  of  aged.,  «ielCy  or  tnflrm  fritnoaa. 

Upon  the  application  of  a  party  to  a  special  proceeding,  and 
upon  proof,  by  aflSdarit,  to  the  satisfaction  of  th«  surrogate, 
that  the  testimony  of  a  witness  in  his  county,  who  is  so  aged, 
sick,  or  infirm,  as  to  be  unable  to  attend  before  him  to  be  exam- 
ined, is  material  and  necessary  to  the  applicant,  the  surrogate 
must,  where  the  special  proceeding  was  instituted  to  procure  the 
probate  or  revocation  of  probate  of  a  will,  and  in  any  other  case, 
may,  in  his  discretion,  proceed  to  the  place  where  the  witness  is, 
and  there,  as  in  open  court,  take  his  examination.  Such  a  notice 
of  the  time  and  place  of  taking  the  examination,  as  the  surrogate 
prescribes,  must  be  given,  by  the  party  applying  tlierefor,  to 
each  other  party,  except  to  a  party  who  has  failed  ^.o  appear 
as  required  by  the  citation.  The  surrogate  may  also,  in  his  dis- 
cretion, require  notice  to  be  given  to  any  other  person  interested. 

L.  1837.  cb.  460,  I  12  (4  Edm.  488),  am'd;  L.  1841,  ch.  129,  U  1,  2,  S  (4 
Bdm.  601).  See  I  2667. 

I   2540.    [AmM,   1881,  1011.1      Id.|  In  another  eonnty. 

In  a  case  specified  in  the  last  section,  except  that  the  witness 
is  in  another  county,  where  the  witness  is  a  aubsrribiriK  witness 
to  a  will,  if  the  surrogate  has  good  reason  to  belieyo  that  the 
witness  cannot  attend  before  him,  within  a  reasonable  time,  to 
which  the  hearing  may  be  adjourned,  he  may  make  an  order, 
directing  that  the  witness  be  examined  before  the  surrogate  of 
the  county  in  which  he  is;  specifying  a  day,  on  or  before  which 
a  certified  copy  of  the  order  must  be  delivered  to  the  latter  sur- 
rogate; and  directing  notice  of  the  examination  to  be  given  to 
.such  persona,  and  in  such  manner,  as  he  thinks  proper.  A  copy 
of  the  order,  attested  by  the  seal  of  the  surrogate*s  court,  must 
be  transmitted  by  him  to  the  surrogate  designated  in  the  order, 
together  with  the  original  will,  where  the  testimony  relates  to 
the  execution  of  a  written  will.  If  it  shall  ai)pear  from  the  order 
that  objections  to  the  probate  of  the  will  have  been  filed,  the  lat- 
ter surrogate  must  thereupon,  on  the  day  specified  in  the  order, 
or  on  another  day  to  which  he  may  adjourn  the  examination,  take 
the  examination  of  the  witness;  but  if  it  shall  appear  from  the 
order  that  no  such  objections  have  been  filed,  the  latter  surro- 
gate may  cause  the  examination  to  be  taken  by  one  of  the  clerks 
described  in  section  twenty-five  hundred  and  ten  of  this  act.  as 
if  he  possessed  original  jurisdiction  of  the  special  proreeiling.  Tlu^ 
examination,  after  it  is  reduced  to  writing  and  suhs<'rilu'(l  l»y  the 
witness  or  otherwise  duly  authenticated,  together  with  a  state- 
ment of  the  proceedings  upon  the  exe<'ution  of  the  order,  must  be 
certified  by  the  surrogate  or  clerk   taking  the  examination,   at- 
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tested  by  the  seal  of  hi»  court,  and  returoed  without  delay,  with 
the  oriKinal  will,  if  any,  to  the  surrogate  who  directed  the  exam- 
ination, by  whom  all  thos«  papers  muKt  be  filed.  And  in  the 
other  cases  named  in  said  section  two  thousand  five  hundred  and 
thirty-nine,  he  may  appoint  a  referee  to  take  the  testimony,  who 
shall  report  the  same  to  the  said  surrogate.  An  examination  so 
taken  has  the  same  effect  as  if  it  wuti  taken  before  the  latter 
surrogate. 

L.  1837.  ch.  460.  ff  13.  14  and  19,  am'd  1881;  L.  1911.  ch.  105.  in  effect 
Sept.  1,   1911. 

I  2541.  Dnty  of  ateiiogrrapher. 

The  stenofrrapher  of  a  surrogate's  court  must,  under  the  direc- 
tion of  the  surrogate,  take  full  stenographic  noteiv  of  all  pro- 
ceedings, in  which  oral  proofs  are  given,  except  where  the  surro- 
gate otherwise  directs.  The  te8tiiu«Hiy  must  Iw  lefvibly  written 
out  (It  length  by  him,  fr^m  hi8  notes;  and  the  minutes  th&reof, 
as  so  written  out,  nuist.  after  being  authenticated,  as  prei«crib«d 
in  the  next  section,  be  tiled  in  the  surrogate's  (►lUce, 

L.  1871.  cU.  874,  part  of  t  1  (9  EUm.  ^I).  <nu'd.    See  Co.  Proc..  |  2D6. 

I  2ft4a.  [Am'a»  18H1.]  Ho^v  mlniite*  of  te«tlmonr  Asth^n- 
tleated. 

The  minutes  of  testimony  written  out  as  preKcril)ed  in  the  la»*t 
section,  or  taken  liy  the  surrogate,  or  under  his  direction,  wbilo 
the  witness  i«  testifying,  must,  before  being  filed,  be  authonti- 
ceted  by  the  signature  ot  the  steiu)grapher,  refenn*,  the  surrogate 
or  the  clerk  of  the  surrogate's  court,  as  the  case  may  be»  to  the 
effect  that  they  are  correct. 

L.    1877,   ch.   20t>,    i   lit  .«m'd   IMil. 

I   25 IR.   Id. I   to  bo  bound   In  volvmeii,  ot^. 

In  the  city  and  county  of  New  York,  hi  the  connty  of  Kings, 
and  in  any  other  county  where  the  supervisors  so  direct,  the 
minutes  of  tet^imouy  written  out  by  tiie  stenographer  mugt  be 
bound,  at  the  expense  of  the  county,  in  volumes  of  convenient 
size  and  shape,  indorsed,  "Stenographic  njlnutos  *'.  and  numbered 
consecutively.  Upon  the  record  of  a  decree  made  In  any  con- 
tested matter,  the  surrogat<»  must  cause  to  be  made  a  minute, 
referring  to  each  volume  of  the  stenographic  minutes,  and  to  the 
pages  thereof,  containing  any  testimony  relating  to  the  matter. 

lU..   SS   1  ttud  2;  C^.   I'roc,    {  256. 

{  2544.  Beqneiit,  etc.f  does  wot  dl«qanllf|r,  eto,,  witneas. 

A  pers<:>n  is  not  disQualifie<l  or  excuse<i  from  testifying  respect- 
ing the  execution  of  a  will,  by  a  provision  therein,  whethedr  it  is 
beneficial  to  him  or  otherwise. 

Subslltatv   for  2  R.  S.  57.  6r>.   |  0.  aud  part  of  I  DO  (2  BOm.  66). 

I  2545.   RxeeptlonH  npon  a  trial. 

An  exception  may  be  taken  to  a  ruling  by  a  surrogate,  upon 
the  trial  by  him  of  an  issue  of  fact,  including  a  finding,  or  a 
refusal  to  find,  upon  a  question  of  fact,  in  a  case  where  Fuch  an 
exception  may  be  taken  to  the  ruling  of  the  court,  upon  a  triaL 
witliout  a  jury,  of  an  issue  of  fact,  aH  prescribed  in  article  thira 
of  title  first  of  chapter  tenth  of  this  act.  The  provisionA  of 
that  article,  relating  to  the  maimer  and  effect  of  taking  «uoh  an 
exception,  and  the  settlement  of  a  case  containtng  the  i>xcoption8, 
apply  to  su<*h  a  trial  !>efore  a  surrogate;  for  which  purpose,  the 
decree  is  regarded  as  a  jtidgnUMd,  and  notice  of  an  exception 
may  be  fih'd  in  the  surrogate's  oftl<*e.  Upon  such  a  trial,  the 
surrogate  nuist   file  in   his  offic*'  bis  decision   in   writing,   which 
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must  state,  separately,  the  facts  found  and  the  conclusions  of 
law.  Either  party  may,  upon  the  settlement  of  a  cafe..,  request 
a  finding  upon  any  question  of  fact,  or  a  ruling  upon  any  ques- 
tion of  law;  and  an  exception  may  be  taken  to  such  a  finding 
or  ruling,  or  to  a  refusal  to  find  or  rule  accordingly.  An  appeal 
from  a  decree  or  an  order  of  a  surrogate's  court  brings  up  fot 
review,  by  each  court  to  which  the  appeal  is  carried,  each  de- 
cision, to  which  an  exception  is  duly  taken  by  the  appellant,  as 
prescribed  in  this  section.  But  such  a  decree  or  order  shall  not 
be  reversed,  for  an  error  in  admitting  or  rejecting  evidence,  un- 
less it  appears  to  the  appellate  court  that  the  exceptant  was 
necessarily  prejudiced  thereby. 
Sm  U  992.808.  ante. 
S  2546.  [Am'd,  1896,  1899,  1908.]  Surfoffate  may  refer 
queatlon  of  fact,  or  aeeovnt. 

In  a  special  proceeding  other  than  one  instituted  for  probate 
or  revocation  of  probate  of  a  will,  the  surrogate  may,  in  his  dis- 
cretion, appoint  a  referee  to  take  and  report  to  the  surrogate  the 
evidence  upon  the  facts,  or  upon  a  specific  question  of  fact;  to 
examine  an  account  rendered;  to  hear  and  determine  all  ques- 
tions, arising  upon  the  settlement  of  such  an  account,  which 
the  surrogate  has  power  to  determine;  and  to  make  a  report 
thert»on;  subject,  however,  to  confirmation  or  modification  by  the 
surrogate.  But  no  referee  to  examine  an  account  rendered, 
whether  intermediate  or  final,  or  to  hear  and  determine  all  ques- 
tions^ arising  upon  the  settlement  of  such  an  account,  shall  be 
appointed,  where  the  estate  or  fund  does  not  exceed  one  thou- 
sand dollars  in  value,  or  in  any  case  where  the  item  or  items 
in  such  accoimt  to  which  objections  have  been  made  do  not  ag- 
gregate more  than  two  hundred  dollars.  Such  a  referee  has  the 
same  power,  and  is  entitled  to  the  same  compensation  as  a  ref- 
eree appointed  by  the  supreme  court,  for  the  trial  of  an  issue  of 
fact  in  an  action;  and  the  provisions  of  this  act,  applicable  to  a 
reference  by  the  supreme  court,  apply  to  a  reference  made  as 
prescribed  in  this  section,  so  far  as  they  can  be  applied  in  sub- 
stance without  regard  to  the  form  of  proceeding.  The  surrogate 
of  the  county  of  Xew  York,  may,  on  the  written  consent  of  all 
parties  appearing  in  a  probate  case,  appoint  a  referee,  or  may, 
in  his  discretion,  direct  an  assistant  to  take  and  report  the  testi- 
mony, but  without  authority  to  pass  upon  the  issues  involved 
therein.  TTnless  a  referee's  report  is  passed  upon  and  confirmed, 
approved,  modified  or  rejected  by  a  surrojirate  within  ninety  days 
after  it  has  been  submitted  to  him.  it  shall  be  deemed  to  have 
been  confirmed  as  of  c<mrse  and  a  decree  to  that  effect  may  be 
entered  by  any  party  interested  in  the  proceeding  upon  two  days' 
notice. 

L.  1«70,  rh.  351),  %  6.  am'd  1881;  L.  1895,  ch.  796;  L,  1893,  ch.  607;  L.  1908. 
128.     In  effect  Sept.   1,   1908. 

i  :e647*  [Am'd,   1896,   1910.]      Trial   by  Jury* 

The  surrogate  may,  in  his  discretion,  make  an  order  directing 
the  trial  by  jury,  at  a  trial  term  of  the  supreme  court  to  be  held 
within  the  county,  or  in  the  county  court  of  the  county,  of  any 
controverted  question  of  fact  arising  in  a  special  proceeding  for 
the  disposition  of  the  real  property  of  a  deeedent,  as  prescribed 
ip  title  fifth  of  this  chaiiler.     He  nnist  order  such  trial  of  any 
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controverted  question  of  fact  of  whi'?h  either  party  has  consti- 
tutional right  of  trial  hy  jury,  aud  seasonably  demands  the  same. 
Either  of  the  surrogates  of  the  county  of  New  York  may,  in  his 
discretion,  make  an  order  transferring  to  the  supreme  court 
any  special  proceeding  for  the  probate  of  a  will  ponding  in  said 
county.  Every  order  under  this  section  must  state  distinctly 
and  plainly  each  question  of  fact  to  Ik?  trieil.  The  order  is  the 
only  authority  necessary  for  the  trial  in  the  supreme  court  of 
such  question.  The  verdict,  if  not  set  aside  by  tiie  judge  before 
whom  the  question  is  tried,  shall  be  certified  to  the  surro- 
gate's court  by  the  clerk  of  the  court  in  which  the  trial  took 
place,  and  shall  be  conclusive  except  upon  appeal;  provided,  that 
a  new  trial  may  be  granted  by  the  judge  before  wnora  the  trial 
by  jury  takes  place,  upon  motion  therefor,  to  be  made  within 
ten  days  after  the  verdict  was  rendered,  upon  exceptions  or 
because  the  verdict  is  contrary  to  the  evidence  or  contrary  to 
law,  or  is  excessive,  or  is  insufficient. 

2  K.  S.  102,  part  of  |  11  (2  Eklm.  ms),  amM;  L.  1S47.  ch.  280,  |  45  (4 
Kdm.  5(VS).  See  I  823,  ante;  L.  1895,  cb.  M6.  Am'd.  L.  lUlO.ch.  57G.  In 
eflTi'Ct  Bept.  1,  1910. 

S  2548.  [Repealed  by  L.  1910,  ch  576.  In  eflPect  Sept.  1, 
1910.3 

I  2549.  [Repealed   by   L.   1910,   ch   576.     In  effect   Sept.   1, 
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ARTICIiB  THIBO. 

Decrees  and  orders,  and  the  enforcement  thereof.    Costs  and  fMs. 

Bee.  2560.  DeAnltion  of  "  final  order  "  and  "  decree/* 

2S51.  Decree  settling  an  account,  to  contain  sammary  thet«o£. 
2562.  Decree  or  order;  wben  evldeuce  of  asaeta. 
2558.  Decree  for  money;  how  docketed. 
2554.  Enforcement  of  decree  by  execution. 

2566.  Id.;  by  punlahment  for  contempt. 
2550.  Definition  of  "  order  ";  how  enforced. 

2567.  Costs;  how  made  payable. 

2558.  Id.;  when  awarded. 

2559.  Id.;  how  awarded. 

2500.  Id.;  when  the  same  a  a  In  aapreme  court. 
2661.  When  surrogate  to  fix  amount  of  eoata. 
2582.  Additional  allowance  In  settling  accoonts. 
2663.  Allowance  upon  sale  of  real  property. 
2564.  Id.;  no  commissions  allowed. 

2566.  Fees  of  appraiser. 

2666.  Id. ;  other  officers,  and  witnesaee. 

2567.  Fees  of  the  surrogate. 

i  2650.  Dellnltlon  of  *<  final  order  **  and  **  decree/'     . 

•  The  final  determination  of  the  rights  of  the  parties  to  a  speclaJ 
proceeding  in  a  surrogate's  court,  is  styled,  indifferently,  a  final 
order,  or  a  decree. 

1  2551.  Decree  settlinar  an  aeconnt,  to  contain  annunary 
thereof. 

Each  decree,  whereby  an  account  is  judicially  settled,  must 
contain,  in  the  body  thereof,  a  summary  of  the  account  as  set- 
tled; or  must  refer  to  such  a  summary,  which  must  be  recorded 
in  the  same  book,  and  is  deemed  a  part  of  the  decree. 
L.  1837.  ch.  460.  S  2  (4  Edm.  487),  am'd.    See  {  2408.  subd.  4.  ante. 

S  2562.  Decree  or  order  |  'when  evidence  of  a«aet«. 

A  decree,  directing  payment  by  an  executor,  administrator,  or 
testamentary  trustee,  to  a  creditor  of,  or  a  person  interested  in, 
the  estate  or  fund,  or  an  order,  permitting  a  judgment  creditor 
to  issue  an  execution  against  an  executor  or  administrator  J.s, 
except  upon  an  appeal  therefrom,  conclusive  evidence  that  there 
are  sufficient  assets  in  his  hands,  to  satisfy  the  sum  which  the 
decree  directs  him  to  pay,  or  for  which  the  order  permits  the 
execution  to  issue. 

2  B.  S.  116,  part  of  {  21  (2  Edm.  121),  am'd. 

9  2558.  Decree  for  money |  how  docketed. 

Where  a  decree  directs  the  payment  of  a  sum  of  mon^y  into 
court,  or  to  one  or  more  persons  therein  designated,  the  surro- 
gate, or  the  clerk  of  the  surrogate's  court,  must,  upon  payment  of 
his  fees,  furnish  to  any  person  applying  therefor,  one  or  more 
transcripts,  duly  attested,  stating  all  the  particulars,  with  re- 
spect to  the  decree,  which  are  required  by  law  to  be  entered  in 
the  clerk's  docket-book,  whore  a  judgment  for  a  sum  of  money 
is  rendered  in  the  supreme  court,  so  far  as  the  provisions  of  law, 
directing  such  entries,  are  applicable  to  such  a  decree.  IBach 
county  clerk,  to  whom  such  a  transcript  is  presented,  must,  upon 
payment  of  his  fees,  immedintcjy  file  it,  and  docket  the  decree 
in  the  appropriate  docket-book,  kept  in  his  office,  as  prescribed 
bj  law  for  docketing  a  judgment  of  the  supreme  court.      The 
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docketing  of  such  a  decree  bas  the  same  force  and  effect,  th« 
lion  thereof  may  be  suspended  or  discharged,  and  the  decree  may 
be  oMigncd  or  satisBed,  as  if  it  was  such  a  jadirment. 

L.  18S7.  cfa.  MO.  IS  6&  64  (4  Edm.  496).  am'd;  U  1844,  eh.  104,  i  2  (4  Bdm. 
«27):  L.  1867,  ch.  m  I  8  C7  Bdm.  ld9). 

I  S0S4.  [Axit  d,  1806.]  Biifforeeaient  off  decree  hy  •x«e«« 
tlon. 

A  decree,  directing  the  payment  of  a  sum  of  money  into  court; 
or  to  one  or  more  parties,  may  be  enforced  by  an  execution 
Against  the  property  of  the  party  directed  to  make  the  payment. 
The  execution  must  be  issaed  by  the  surrogate,  or  the  clerk  of 
the  surrogate's  court,  under  the  seal  of  the  court,  and  must  be 
made  returnable  to  the  court.  In  all  other  respects,  the  pro- 
visions of  this  act,  relating  to  an  execution  against  the  property 
of  a  judgment  debtor,  issued  upon  a  judgment  of  the  supreme 
court,  and  the  proceedings  to  collect  H,  apply  to  an  execution  is- 
sued from  the  surrogate's  court,  fand  the  collection  thereof,  the 
decree  being,  for  that  purpose,  regarded  as  a  judgment;  except 
that  the  proceedings  prescribed  in  title  twelfth  of  chapter  seven- 
teenth of  this  act,  if  founded  upon  such  a  decree,  must  be  taken, 
as  If  the  decree  was  a  Judgment  of  the  county  court,  or,  in  the 
city  of  New  York,  of  the  supreme  court. 

d..   remnlDder  of  |  64.  am'd;  L.  1896,  cb.  046. 

S  25S8.  III.!  1»7  pnnlnhment  ffov  contempt. 

In  either  of  the  following  cases,  a  decree  of  a  surrogate's  court, 
directing  the  payment  of  money,  or  reaiilring  the  performance  of 
any  other  not,  may  be  enforced,  by  serving  a  certified  copy  thereof 
upon  the  party  Hgninst  whom  It  Is  rendered,  or  the  officer  or 
person  who  is  required  thereby,  or  by  law,  to  obey  it;  and  if  he 
refusre  or  wilfully  neglects  to  obey  it,  by  punishing  him  for  a 
conr«^m,>t  of  court. 

1.  "Where  it  cannot  be  enforced  by  execution,  as  prescribed  in 
the  last  section. 

2.  Where  part  of  it  cannot  bo  so  enforced  by  execution;  in 
which  cabe,  the  i)art  or  parts,  which  cannot  be  so  enforced,  may 
be  enforced  as  prescnbea  m  this  section. 

3.  Where  an  exeeution,  issued  as  prescribed  in  the  last  section, 
to  the  sheriff  of  the  surrogate's  county,  has  been  returned  by 
him  wholly  or  partly  unsatibbcd. 

4.  Where  the  deiiuqueut  is  an  executor,  administrator,  gtiardian, 
or  testamentary  trustee,  and  the  decree  relates  to  the  fund  or 
estate,  in  which  case  the  ^surrugate  ma^'  ou£urce  the  decree  as 
prescribed  in  this  seotitm,  either  without  issuing  an  execution, 
or  after  the  return  of  an  exeeutiou,  as  he  thinks  proper. 

If  the  delinquent  has  given  an  official  bond,  his  imprisonment, 
b^  virtue  of  proceedings  to  punish  him  for  a  contempt,  as  pre- 
strilK'd  in  this  Hcctiou,  or  u  levy  upon  his  luoperty  by  virtue  of 
au  execution,  issued  as  prescribed  in  the  fast  section,  does  not 
bar,  suspend,  or  otherwise  affect  an  action  against  the  sureties 
in  his  official  bond. 

L.  1867,  oil.  W2, 1 1».    8«o  1 12 n,  auto. 

I  J5ftO.  Deflnltlon  of  **  order)  "  liow  ettforeed. 

A  direction  of  a  surrogate's  court,  made  or  entered  in  writing, 
and  not  included  in  a  dcHree.  is  styled  an  order.  It  may  be  ett< 
forced  in  like  manner  as  a  HimiJiM*  order,  made  by  the  supreme 
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comH  in  an  ft<;ti6n;  atid  tb^  costs  are  the  same  aa  upon  attch  «■ 
order,  and  may  be  collected  in  like  manner* 
Sm  I  t6t.  asto. 

1  MMf.  C^miUx  How  tta^e  l»«)r«1ft1«. 

Except  where  special  provision  is  otherwise  made  by  law,  costa, 
awarded  by  a  decree,  may  be  made  payable  by  the  party  per- 
sonally, or  out  of  the  estate,  or  fnnd,  as  jnstice  requires;  but 
costs,  other  than  actual  expenses,  cannot  be  awarded  to  be  paid 
out  of  an  estate  or  fund,  wiiich  is  less  than  one  thousand  dollars 
iB  amount  or  talue. 

2  R.  8.  S28.  t  10  (2  Bdm.  282);  U  18M.  fi  7d4  (6  Bdm.  881);  L.  18irr.  Gb. 
782.   I  a  (7  Eflm.  169)« 

i  2(;5S.   [Am'd,   1881,   lOll.J      Id.)   ^vlien  a\vard<ia. 

The  award  of  eosts  in  a  decree  is  in  the  diacrttion  of  the  sur^ 
rogate,  except  in  one  of  the  following  cases: 

1.  Where  spaeial  directions,  respecting  the  award  of  costs,  are 
contained  in  a  judgment  or  order,  made  upon  an  appeal  from"  the 
surrogate's  determination,  or  upon  a  motion  for  a  new  trial  of 
questions  of  fact  tried  by  a  jury;  in  either  of  which  cases,  costs 
must  be  awarded  according  to  those  directions. 

2.  When  a  question  of  fact  has  been  tried  by  a  jury;  in  which 
case,  unless  it  is  within  the  foregoing  subdivision,  the  decree 
must  award  costs  to  the  successful  party. 

-  3.  When  the  decree  is  made  upon  a  contested  application  for 
pstibate  or  revocation  of  nrobute  of  a  will,  costs,  payable  out  of 
the  estate  or  otherwise,  shnll  not  be  awarded  to  an  unsuccessful 
contestant  of  the  will,  unless  be  is- a  special  guardian  for  an  In- 
fant, appointed  by  the  surrogate,  or  is  uamed  as  an  executor  in 
a  paper  propounded  by  him  in  gofw!  faith  as  the  last  will  of  the 
decedent;  in  which  caae  aucb  person  so  named  as  executor  mny, 
in  the  discretion  of  the  surrogate,  be  awarded  costs  and  all 
necessary  disbursements  made  by  him  and  all  expenses  incurred 
in  the  attempt  to  sustain  the  will;  hut  the  surrogate  may  order 
a  copy  of  the  steuograplwr'w  mihutea  to  be  furnished  to  the  con- 
testant's counsel,  aud  charge  the  expense  thereof  to  the  estate  if 
he  aliall  be  Satisfied  that  the  contest  is  made  in  good  faith. 

See  2  R.  a.  102,  f  IS  (2  Rdm.  lOG).  kM  2  B<  S.  C3.  I  38  (2  Bdm.  62). 
AtB'd  bs  U  1881,  cit  «15i  Ix   Idll,  cb.  {iU9,  la  eflicfct  a«pt.  1,  ISaL 

I  8658»  M.|  lioW  tt^at>a«cl. 

Costs,  when  awarded  by  a  decree,  include  all  disbursements  of 
the  party  to  whom  they  are  awarded,  which  might  be  taxed  in 
the  supreme  court.  Tlie  sum  allowed  for  costs  must  be  fixed  by 
the  surrogate,  and  Ifascrtcd  In  the  decree. 

I  SSSOO.  Id.;  Vi'lieu  the  Maine  as  In  Hnpreme  Court. 

Where  a  question  of  fact  haa  beeu  tried  by  a  jury,  the  costs, 
awarded  against  the  ulisuccessful  party,  are  the  same  as  the 
taxable  costs  of  an  action  in  the  supreme  court.  The  cof^s  of 
an  appeal,  where  they  are  awarded  iu  a  surrogate's  court;  are 
the  same  as  if  th^  were  awarded  in  ttie  supreme  court. 

I  i25<ll.  When  iinrrograte  to  fix  anionnt  of  costii. 

In  a  case  othcv  than  one  of  those  specified  in  the  last  section, 
the  surrogate^  Ui)On  rendering  a  decree,  may,  in  his  discretion, 
fix  such  a  aum^  to  be  allowed  as  costs,  in  addition  to  the  dis- 
bursements, ns  he  d€M?m6  reasonable,  not  exceeding,  where  there 
has  not  been  a  contest,  twenty-five  dollars,  or  where  there  has 
been  a  contest,  seventy  dollars;  and,  in  addititm  thereto,  where  a 
trial  or  hearing  upon  the  merits  before  the  surrogate  necessarily 
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occupies  more  than  two  days,  ten  dollars  for  each  additional  day; 
and  where  a  motion  for  a  new  trial  is  made  before  the  surrogate, 
if  it  is  granted,  seventy  dollars;  if  it  is  denied,  forty  dollars. 

I  2562.  [Am'd,  1881.]  AdfUtional  allowanee  in  Mttlims 
Aoeoants. 

In  addition  to  the  sums  specified  in  the  last  two  sections,  the 
surrogate  may,  in  his  discretion,  allow  to  an  executor,  adminis- 
trator, guardian,  or  testamentary  trustee,  upon  a  judicial  settle- 
ment of  hii  account,  or  on  an  intermediate  accounting  required 
by  the  surrogate,  such  a  sum,  as  the  surrogate  deems  reasonable, 
for  his  counsel  fees  and  other  expenses,  not  exceeding  ten  dol- 
lars for  each  day  occupied  in  the  trial,  and  necessarily  occupied 
in  preparing  his  account  for  settlement,  and  otherwise  preparing 
for  the  trial. 

Babstltuted  for  U  1868,  cb.  992,  |  8  (6  Bdm.  137).  and  l^-.  cb.  tlB. 

I  2MI8.  Allo^irAnee  upon  saIc  off  real  property* 

Upon  the  disposition  of  real  property  of  a  decedent,  as  pre- 
scribed in  title  fifth  of  this  chapter,  the  executor,  administrator, 
or  freeholder,  disposing  of  the  property,  must  be  allowed  br  the 
surrogate,  out  of  the  proceeds  of  the  sale  brought  into  court,  his 
expenses:  and  he  may  be  allowed,  out  of  the  proceeds,  a  reason- 
able sum  for  his  own  serrices,  not  exceeding  fiye  dollars  for  each 
day,  actually  and  necessarily  occupied  by  him  in  disposing  of 
the  property,  and  such  a  further  sum  as  the  surrogate  thinks 
reasonable,  for  the  necessary  services  of  his  attorney  and  coun- 
sel therein. 

L.  1844.  ch.  800.  t  2  (4  Edm.  094),  am*d. 

I  2664.  Id. I  no  oommlii»ion»  nlloived. 

The  allowances  specified  in  the  last  section  are  in  lieu  of  com- 
missions. 

I  2666.  Fees  of  apprai»er* 

An  appraiser  is  entitled,  in  addition  to  his  actual  expenses,  to 
a  sum,  to  be  fixed  by  the  surrogate,  not  exceeding  five  dollars 
for  each  day,  actually  and  necessarily  occupied  by  him,  in  mak- 
ing the  appraisal  or  inTentory.  The  number  of  days'  services, 
and  the  expenses,  if  any,  must  be  proved  by  the  affidarit  of  the 
appraiser;  and  the  sums  payable  therefor  taxed  by  the  surrogate, 
and  paid  by  the  executor  or  administrator. 

L.  1673.  cb.  226  (0  Bdm.   686). 

1  2666.  Id.)  other  offlcers,  and  -vrltnesses. 

Each  other  officer,  including  a  referee,  and  each  witness.  Is 
entitled  to  the  same  feeu,  for  his  services,  and  for  trarelUog,  at 
he  is  allowed  for  like  services  in  the  supreme  court. 

2  B.  8.  80,  f  19  (2  Edm.  60).  am'd. 

I  2667.  Feeii  of  the  anrroffate. 

A  surrogate  shall  not  charge  or  receive  any  fee,  except  as 
follows : 

1.  Where,  In  a  case  prescribed  by  law,  or  in  any  other  case, 
upon  the  application  of  a  party,  he  goes  to  a  place,  other  than 
his  oflice,  or  the  court  room  where  he  is  required  to  hold  court, 
in  order  to  take  testimony,  he  may  charge,  and  receiTe  to  his 
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own  Tise,  ten  cents  for  each  mile  for  going,  and  the  same  sum 
for  returning. 

2.  [Am»d,  1904.]  He  must  charge,  and  receiTe  to  the  use  of 
the  county,  for  a  copy  of  a  paper,  ten  cents  for  each  folio,  and 
for  comparing  and  certifying  a  copy  of  papers  on  appeal  or  a 
case  on  appeal  where  printed  copies  thereof  are  presented  by 
any  party  to  any  proceeding,  one  cent  for  each  folio,  except 
where  the  board  of  supervisors  have  allowed  his  clerk  to  receive 
fees  for  his  own  use;  and  in  that  case,  his  clerk  may  charge  and 
receive  the  same  fee.  Where  in  a  proceeding  in  the  surrogate's 
court  the  attorneys  for  all  the  adult  parties  interested  and  special 
guardians,  or  general  guardians,  appearing  for  all  infant  parties 
interested,  other  than  parties  in  default,  or  against  whom  a  final 
order  has  been  taken  and  is  not  appealed  from,  stipulate  in  writ- 
ing that  a  paper  is  a  copy  of  any  paper  whereof  a  certified  copy 
is  required  by  any  provision  of  this  act,  the  stipulation  takes  the 
place  of  a  certificate  as  to  the  parties  so  stipulating,  and  the 
surrogate  or  his  clerk  is  not  required  to  certify  the  same  or  en- 
titled to  any  fee  therefor.  And  the  paper  so  proved  by  stipu- 
lation shall  be  received  by  the  clerks  of  all  the  courts  and  by  the 
courts,  and  shall  be  used  or  filed  with  the  same  force  and  effect 
as  if  certified  by  the  surrogate  or  his  tl^k. 

Tt.  1904,  cb.  137,  |  9,  All  acta  or  parts  of  acts  and  any  act  or  part  of  an 
act  in  relation  to  the  fees  of  the  surrogate  in  New  York  eounty,  inoonalstenft 
herewith,  are  hereby  rei)ealed. 

L.  1869,  cb.  240.  S  1  (2  Edm.  433);  L.  1870.  ch.  859;  U  1844.  ch.  300.  i  3 
(4  Bdm.  894);  L.  1837,  cb.  400,  S  69;  L.  1904.  cb.  137.  In  effect  March  28, 
1904. 
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ARTICLm  POURTH. 

Appeal. 

iM.  $668.  Wben  party  maj  appeal. 

a&69.  Wben  persoo   uot  a   party  may  appeal. 
2070.  Appeal;   to  what   court  it   may   be  takatt. 

§71.  iDteruwdlate  order;   bow  reviewed. 
72.  Time  to  appeal, 
73.  Wbo  must  be  made  parties. 
2B74.  Appeal;    bow  taken. 

9076.  Oertaln  proTlBlona  of  cbapter  12  made  appUcaKto. 
^76.  Appeal  may  be  on  tbe  law  or  tbe  fnota;  c^ae  to  be  m^did.  alo* 
2577.  Security  to  perfect  appeal. 

2B78.  Id.;  wbere  decree  1b  for  money  or  dellrery  of  property,  tie. 
2579.  Becwlty  to  stay  proccedloca  la  caie  o(  commltttent. 
^80.  Amount  of  undertaking;  bow  lUed. 

2681.  ttequleltea  of  uDdertuklng. 

2682.  Decree  for  probate,  etc.,  bow  far  suspended  by  appeal. 

2683.  Decree  reTOklng  probate,  ottf.,   not  stayed. 

2584.  Perfected  appeal  stays  proceedings  lo  otbfr  oasss. 
2586.  Appeal,   proceedings  tbereopon. 

2588.  Power  of  appellate  court;   furtbcr  testimony. 
2687.  Judgment  or  order  upon   appeal. 

2568.  Award  of  Jury  trial  upoo  reversal  la  probate  «ssa». 

2589.  Costs  of  appeal. 

I  9668.  liVlKen  party  mar  appeal. 

Any  party  ag^rievod  may  appeal  from  a  decree  or  an  order  of 
$.  Burroirate'a  court,  in  a  case  prescribed  in  this  article,  except 
where  the  decree  or  order  of  which  he  complains  was  rendered 
or  made  upon  his  default. 

See   i  1294,   ante. 

I  2S09.  IVhcn  pemon  not  a  party  may  appeal. 

A  creditor  of,  or  person  interested  in,  the  estate  or  fund  af- 
fected by  the  decree  or  order,  who  was  not  a  party  to  the  special 
proceeding,  but  was  entitled  by  law  to  be  heard  therein,  upon  his 
application;  or  who  has  acquired,  since  the  decree  or  order  was 
made,  a  right  or  interest  which  would  have  entitled  him  to  be 
heard,  if  it  had  been  previously  acquired;  may  intervene  and 
appeal,  as  prescribed  in  this  article.  The  facts,  which  entitled 
such  a  person  to  nppeal,  must  be  shown  by  an  afiSdavit,  which 
must  be  filed,  and  a  copy  thereof  served  with  the  notice  of 
appeal. 

See  fl  2514,  subd.  11.  snte. 

1  2R70.  [Am*d,  1805.]  Appeal  |  to  what  court  it  may  ba 
taken. 

An  appeal  to  the  appellate  division  of  the  supreme  court  may 
be  taken  from  a  decree  of  a  surrogate's  court,  or  from  an  order 
affecting  a  substantial  right,  made  by  a  surrogate,  or  by  a  sur- 
rogate's court,  in  a  special  proceeding. 

2  R.  8.  A09.  M  104,  118  (2  Edm.  632);  2  B.  S.  02.  part  of  f  80  (2  Edm.  «»: 
L.  1805,  ch.  940. 

I  2671.  Intermediate  order |  how*  reviewed. 

An  appeal,  taken  from  a  decree,  brings  up  for  review  each  in- 
termediate onler,  which  is  specified  in  the  notice  of  appeal,  and 
necessarily  affected  the  decree,  nnd  which  has  not  already  been 
reviewed  by  the  appellate  court,  upon  a  separate  appeal  taken 
from  that  order. 
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An  appeal  by  a  party  must  be  taken  witbin  thirty  days  after 
the  aeryicei  upon  the  appellant,  or  upon  the  attorney,  if  any, 
who  appeared  for  him  in  the -surrogate's  court,  of  a  copy  of  the 
decree  or  order  from  which  the  appeal  is  taken,  and  a  written 
notice  of  the  entry  thereof.  An  appeal  by  a  person  who  was 
UPt  a  party,  taken  as  prescribed  in  this  article,  must  be  taken 
within  three  months  after  the  entry  of  the  decree  or  order,  unless 
the  appellant's  title  was  acquired  by  means  of  an  assignment  or 
conveyance  from  a  party;  in  which  case,  the  appeal  mmit  be 
taken  within  the  time  limited  for  the  taking  thereof  by  the  as- 
signor or  grantor. 

2  R.  8.  06,  I  06  <8  Edm.  66);  3  R.  S.  606.  if  90,  106,  106,  107  (2  Bdm. 
631.  6t8). 

I  ailTS.  HTho  must  be  nuide  parties. 

Each  party  to  the  special  proceeding  in  the  surrogate's  court, 
and  each  person  not  a  party,  who  has,  or  claims  to  haye,  in  the 
inbject-matter  of  the  decree  or  order,  a  right  or  Interest,  which 
is  directly  affected  thereby,  and  which  appears  upon  the  face  of 
the  papers  presented  in  the  surrogate's  couvt,  or  has  become 
manifest  in  the  course  of  the  proceedings  taken  therein,  must 
be  made  a  party  to  the  appeal.  A  person  not  a  party,  but  who 
mast  be  made  a  party,  as  prescribed  in  this  section,  may  be 
brought  in  by  an  order  of  the  appellate  court,  made  after  the  ap* 
peal  is  taken;  or  the  appeal  may  be  dismissed  on  account  of  his 
absence.  The  appellate  court  may  prescribe  the  mode  of  bring* 
ing  in  such  a  person,  by  publication,  oy  personal  service,  or  other- 
wise. But  this  section  does  not  require  a  person  interested,  but 
not  a  party,  to  be  brought  in,  if  he  was  legally  represented,  or  waa 
duly  cited  in  the  court  below. 

I  S674.  Appeal  I  Itow  taken. 

An  appeal  must  be  taken  by  the  service,  within  the  State, 
upon  eaon  party  to  the  special  proceeding,  other  than  the  appel- 
lant, and  upon  the  surrogate,  or  the  clerk  of  the  surrogate's 
court.  Of  a  written  notice,  roferring  to  the  decree  or  order  ap- 
pealed from,  and  stating  that  the  appellant  appeals  from  the 
same,  or  from  a  specified  part  thereof.  Where  a  party  to  the 
special  proceeding  in  the  court  beiow  appeared  in  person,  the 
notice  of  appeal  must  be  personnlly  servra  upon  him;  whore  he 
appeared  by  an  attorney,  it  must  be  senred  personally,  either  upon 
him  or  upon  his  attorney.  Where  a  party,  who  was  duly  cited« 
did  not  appear  in  the  surrogate's  court,  notice  of  appeal  must  be 
served  upon  him  personally,  if  he  can,  with  due  diligence,  be 
found  within  the  county;  otherwise  it  may  be  porved  by  de- 
positing it,  indorsed  with  a  dircMition  to  the  party,  with  the  surro- 
gate or  the  clerk  of  the  surrogate's  court.  Where  n  person  to 
be  served  cannot,  with  due  diligence,  be  found,  to  make  per- 
sonal service  upon  him,  as  prescribed  in  this  poction,  the  surro- 
gate, or  a  Justice  of  the  supreme  court,  may,  by  order,  prescribe 
such  a  mode  of  service  as  ne  thinks  proper;  and  service  in  that 
mode  has  the  same  effect  as  personal  service. 

n—  I  1300.  aote. 

I  0575.  Certain  pro^rlelonii  of  ehapter  la  made  applicable. 

The  oroviRions  of  the  followinpr  sections  of  this  art,  to  wit: 
Bections  3295,  1297,  1298,  1299.  1303.  and  130.^5  to  1309,  both  in- 
clusive, apply  to  an  appeal  taken  as  prescribed  in  this  article. 
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1  S576.  Appeal  maj-  be  on  the  law  or  the  taetsf  eaee  ta 
be  laade^  ete. 

The  appeal  may  be  taken  upon  qnestions  of  law,  or  upon  the 
facts  or  upon  both.  It  it  is  taken  from  a  decree  rendered  upon 
the  trial,  by  the  surrogate,  of  an  issue  of  fact,  it  must  be  heard 
upon  a  case,  to  be  made  and  settled  by  the  surrogate,  as  pre- 
scribed by  law,  for  making  and  settling  of  a  case  upon  an  appeal 
in  an  action. 

i  9677.  Seearlty  to  perfect  appeal. 

To  render  a  notice  of  appeal  effectual  for  an^  purpose,  except 
in  a  case  specified  in  the  next  section,  or  where  it  is  si>ecially  pre- 
scribed by  law,  that  security  is  not  necessary  to  perfect  the 
appeal,  the  appellant  must  give  a  written  undertaking,  with  at 
least  two  sureties,  to  the  effect  that  the  appellant  will  pay  all 
costs  and  damages  which  may  be  awarded  against  him  upon  the 
appeal,  not  exceeding  two  hundred  and  fifty  dollars. 

2  B.  S.  66,  I  66  (2  BSdm.  67);  2  B.  8.  610,  i  108  (2  Bdm.  688). 

1  8878.  [Aa&'Ay  i^^SSL}  Id.|  w^bere  deeree  U  for  maaer  ov 
d either y  of  property,  ete. 

Notice  of  appeal  by  an  executor,  administrator,  testamentary 
trustee,  guardian,  or  other  person  appointed  by  the  surrogate's 
court,  from  a  decree,  directing  him  to  pay  or  distribute  money, 
or  to  deposit  money  in  a  bank  or  trust  company,  or  to  deliyer 
property;  or  by  an  executor  or  administrator  from  an  order, 
granting  leaye  to  issue  an  execution  against  him,  as  prescribed 
in  section  1825  of  this  act,  does  not  stay  the  execution  of  the 
decree  appealed  from,  unless  the  appellant  gives  an  undertaking, 
with  at  least  two  sureties,  in  a  sum  therein  specified,  to  the 
effect  that,  if  the  decree  or  order,  or  any  part  thereof,  is  affirmed, 
or  the  appeal  is  dismissed,  the  appellant  will  pay  all  costs  and 
damages  which  may  be  awarded  against  him  upon  the  appeal, 
and  will  pay  the  sum  so  directed  to  be  paid  or  collected,  or  as 
the  case  requires,  will  deposit  or  ^distribute  the  money,  or  de- 
liver the  property  so  directed  to  be  deposited,  distributed  or  de- 
livered, or  the  part  thereof  as  to  which  the  decree  or  order  is 
aflSrmed. 

2  B.  8.  116,  {  21  (2  Edm.  121);  L.  1870,   ch.  859,  S  12,  am'd. 


I  2578.  Seearity  to  star  proeeedinars  la  ease  of  eoauntt- 
meat. 

An  appeal  from  a  decree  or  an  order,  directing  the  commitment 
of  an  executor,  administrator,  testamentary  trustee,  guardian,  or 
other  person  appointed  by  the  surrogate's  court,  or  an  attorney 
or  counsel  employed  therein  for  disobedience  to  a  direction  of  the 
surrogate,  or  for  neglect  of  duty;  or  directing  the  commitment 
of  a  nerson  refusing  to  obey  a  subpoena,  or  to  testify,  when  re- 
quirea  according  to  law;  does  not  stay  the  execution  of  the  de- 
cree or  order  appealed  from,  unless  the  appellant  gives  an  under- 
taking, with  at  least  two  sureties,  in  a  sum  therein  specified,  to 
the  effect  that,  if  the  decree  or  order  appealed  from,  or  any  part 
thereof,  is  affirmed,  or  the  appeal  is  dismissed,  the  appellant  will, 
within  twenty  days  after  the  affirmance  or  dismissal,  surrender 
hinipelf  in  obedience  to  the  decree  or  order,  to  the  custody  of  the 
sheriff  of  the  county,  wherein  he  was  directed  to  be  committed. 
If  the  undertaking  is  broken  it  may  be  prosecuted  in  the  same 
manner,  and  with  the  same  effect,  as  an  administrator's  official 
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bond;  and  the  proceeds  of  the  action  must  be  paid  or  distributed, 
as  directed  bj-  the  surrogate,  to  or  among  iho  persons  aggrieved, 
to  the  extent  of  the  pecuniary  injuries  bustaiued  by  them;  and 
the  balauce,  ii  any,  must  be  paid  into  the  county  treasury. 

2  U.  S.  CIO,  Gil,  «j(   111-115  (2  Edm.  633,  634),   smM. 

i  2580.  Amonnjfc  of  undertaking j  hoir  fixed. 

The  sum  specified  in  an  undertalving,  executed  as  prescribed  in 
either  of  the  last  two  sections,  must,  where  the  appeal  is  taken 
from  a  decree  directing  the  payment,  depositing,  or  distribution 
of  -money,  be  not  less  than  twice  the  sum  directed  to  be  paid, 
deposited,  or  distributed.  Where  the  appeal  is  taken  from  an 
order  granting  leave  to  issue  an  execution,  it  must  be  not  less 
than  twice  the  sum,  to  collect  which  the  execution  may  issue. 
In  every  other  case,  it  must  be  fixed  by  the  surrogate,  or  by  a 
judge  of  the  appellate  court,  who  may  require  proof,  by  alBdaTit, 
of  the  value  of  any  property,  or  of  such  other  fncts  as  he  deems 
proper.'  The  respondent  may  apply  to  the  appellate  court,  upon 
notice,  for  an  order  requiring  the  appellant  to  increase  the  sum 
so  fixed.  If  such  an  order  is  granted,  and  the  appellant  makes 
default  in  giving  the  new  undertaking,  the  appeal  may  be  di»- 
missed  or  the  stay  dissolved,  as  the  case  requires. 

See  2  B.  S.  610,  I  112  (2  Edm.  634). 

i  2681.  ReqnlMiteii  of  vndertakinflr. 

An  undertaking,  given  as  prescribed  in  the  last  four  sections, 
must  be  to  the  people  of  the  State;  must  contain  the  name  and 
residence  of  eacn  of  the  sureties  thereto;  must  be  approved  by 
the  Rurrogattr  or  a  judpe  of  the  appellate  court:  and  must  be  filed 
In  the  surrogate's  office.  Except  as  otherwise  specially  pre- 
scribed, the  niiug  of  a  proper  undertaking,  and  service  of  the 
notice  of  appeal,  perfect  the  appeal.  The  surrogate  may,  at  any 
time,  in  his  discretion,  make  an  order,  authorizing  any  person 
aggrieved  to  bring  an  action  upon  the  undertaking,  in  his  own 
name,  or  in  the  name  of  the  people.  Where  it  is  brought  In  the 
name  of  the  people,  the  damages  collected  must  be  paid  over  to 
the  surrogate,  and  distributed  by  him,  as  justice  requires. 

See  S9  117,  1334,  ante. 

I  9082.  [Am'd,  1881,  1900.]  Decree  for  probate,  etc.;  bow 
far  aaspended  hy  appeal.  ^ 

An  appeal  from  a  decree  of  a  surrogate,  admitting  a  will  to 
probate,  or  granting  letters  testamentary,  or  letters  of  adminis- 
tration, or  from  an  order  or  judgment  of  the  appellate  division 
of  the  supreme  court  affirming  a  decree  of  the  surrogate  ad- 
mitting a  will  to  probate  or  granting  letters  testamentary  or 
letters  of  administration,  does  not  stay  the  issuing  of  letters, 
where,  in  the  opinion  of  surrogate,  manifested  by  an  order,  the 
preservation  of  the  estate  requires  that  the  letters  should  issue. 
Letters  so  issued  confer  upon  the  person  named  therein  all  the 
powers  and  authority,  and  subject  him  to  all  the  duties  and 
liabilities  of  an  executor  or  administrator  in  an  oidinary  case, 
except  that  they'  do  not  confer  power  to  sell  real  property  by 
virtue  of  a  provision  in  the  will,  or  to  pay  or  to  satisfy  a  legacy, 
or  distribute  the  unbequeathed  property  of  the  decedent,  until 
after  the  final  determination  of  the  appeal;  and  in  case  letters 
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shall  have  been  issued  before  such  appeal  the  executor  or  ad- 
ministrator, on  a  like  order  of  the  surrogate,  may  exercise  the 
powers  and  authority,  subject  to  the  duties,  liabilities  and  ex- 
ceptions aboTe  provided. 

L.  1871,  ch.  e03,  f  1  (8  Sdm.  104).  L.  1900,  eh.  101.  In  effect  Sept.  1. 
1900. 

I  2(!»88.  Decree  revoklngr  probate,  etc.)  not  iitayed. 

An  appeal  from  a  decree  revoking  the  probate  of  a  will,  or  re- 
voking lexers  testamentary,  letters  of  administration,  or  letters 
of  guardianship;  or  from  a  decree  or  an  order,  suspending  an 
executor,  administrator,  or  guardian,  or  removing  or  suspending 
a  testamentary  trustee,  or  a  freeholder,  appointed  to  execute  a 
decree,  as  prescribed  in  title  fifth  of  this  chapter,  or  appointing 
a  temporary  administrator,  or  an  appraiser  of  personal  property, 
does  not  stay  the  execution  of  the  decree  or  order  appealed  ttom. 

i  R.  8.  Oil.  f  116,  and  part  of  I  110  (2  £dm.  6S3»  634). 

I  2584.  Perfected  appeal  utnym  proceedlng^ii  In  otl&er 
oases. 

Except  as  otherwise  expressly  prescribed  in  this  article,  a  per- 
fected appeal  has  the  effect,  as  a  stay  of  the  proceedings  to  en- 
force the  decree  or  order  appealed  from,  prescribed  in  section  1310 
of  this  act,  with  respect  to  a  perfected  appeal  from  a  judgment. 

See  i  ISIO,  ante;  2  R.  S.  66, 1 53  (3  Edm.  66);  3  R.  S.  610, 1 109  (2  Edm.  638). 

I  2586.  [Am'd,  1895.]    Appeal}  proccedlnflrs  tlierenpon« 

In  the  appellate  division  of  the  supreme  court  the  order  made 
upon  an  appeal  from  a  decree  or  an  order  of  a  surrogate's  court 
must  be  entered  with  the  clerk  of  the  appellate  division,  and  a 
certified  copy  thereof  annexed  to  the  papers  transmitted  from 
the  court  below  upon  which  the  appeal  was  heard,  must  be  trans- 
mitted to  the  court  from  which  the  appeal  was  taken,  and  the 
court  below  shall  enter  the  judgment  or  order  necessary  to  carry 
the  determiuation  of  the  appellate  division  into  effect. 

L.  1896,  Gh.  046.    Se«  M  1340-1343,  ante. 

S  2580.  Power  of  appellate  court;  further  tentlnonir. 

Where  an  appeal  is  taken  upon  the  facts,  the  appellate  court  has 
the  same  power  to  decide  the  questions  of  fact,  which  the  sur- 
rogate had;  and  it  may,  in  its  discretion,  receive  further  testi- 
mony or  documentary  evidence?  and  appoint  a  referee. 

§  8687.  Jndflrntent  o»  order  upon  appeal. 

The  appellate  court  may  reverse,  affirm,  or  modify  the  decree 
or  order  appealed  from,  and  each  intermediate  order,  specified  in 
the  notice  of  appeal,  which  it  is  authorised  by  law  to  review,  and 
as  to  any  or  all  of  the  parties;  and  it  may,  if  necessary  or 
proper,  grant  a  new  trial  or  hearing.  The  decree  or  order  ap- 
pealed from  may  be  enforced,  or  restitution  may  be  awarded,  as 
the  case  requires,  as  prescribed  in  title  first  of  cnapter  twelfth  of 
this  act,  with  respect  to  an  appeal  from  a  judgment. 

See  ii  1317.  1319.  1320.  1823.  ante. 

i  aMI88.  [Am*d,  1896.]  Award  of  Jary  trial  «pon  reversal 
ia  probate  eases. 

Where  the  reversal  or  modification  of  a  decree  bv  the  aopel- 
late   court   is   founded   upon   a   question   of   faot,   the   appellat* 
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court  must,  if  the  appeal  was  taken  from  a  decree  made  upon  a 
petition  to  admit  a  will  to  probate,  or  to  revoke  the  probate  o/f 
a  will,  make  an  order,  directing  the  trial,  by  a  jury,  of  the  mate* 
rial  questions  of  fact,  arising  upon  the  issues  between  the  parties. 
Such  an  order  must  state,  distinctly  and  plainly,  the  questions  of 
fact  to  be  tried;  and  must  direct  the  trial  to  take  place,  either  al 
a  trial  term  of  the  supreme  court,  specified  in  the  order;  or  in 
the  county  court  of  the  county  of  the  surrogate.  After  the  trial, 
a  new  trial  may  be  granted,  as  prescribed  in  section  2548  of  thia 
act. 

a  R.  B.  M,  SS  07,  OS  (2  Sdm.  07);  2  &.  8.  000,  fi  OS  (2  Bdm.  03^:  U  18W, 
ch.  M0. 

{  ass^.  €o«ta  of  appenl. 

The  appellate  court  may  award  to  the  snceesafnl  party  the 
costs  of  the  appeal;  or  it  may  direct  that  they  abide  the  event  of 
a  new  trial,  or  of  the  aubaequent  proceedings  in  the  aurrogate'a 
court.  In  either  case,  the  costs  may  be  made  pa/able  out  ot  the 
estate  or  fund,  or  personally  by  the  unsuccessful  party,  as  di- 
rected by  the  appellate  court;  or,  if  such  a  direction  ia  not  giv^n, 
as  directed  by  the  surrogate. 

a  B..8.  OQB.  i  00  (S  Edm.  092);  2  B.  S.  67,  i  01  (2  Bdn.  Wf>\  2  A.  •  i?, 
i  01  (2  tAm.  ti).     SJee  f  2540. 
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article:  fifth. 

Provisions  relaHng  generally  to  letters;  and  generally  to  executors^ 
administrators t  guardians^  and  testamentary  trustees. 

■m.  2600.  Requisites  of  letters. 
»91.  Their  effect. 

25tt2.  Priority   among  different  letters. 
2593.  Time,    bow  reckoned   upon   succestlTe  letters. 
2R94.  OfBcial  oaths  of  executors,  etc. 
2Bd5.  Deposit  of  securities  to  reduce  penalty  of  bond. 
2&96.  Sureties  liable  for  money,  etc..  received  in  another  oipaelty. 
:jr>97.  When  new  bond  or  new  sureties  may  be  required. 

2508.  Id.;  bow  principal  may  be  required  to  give  a  new  bond,  etc. 

2509.  Decree  revoking  letters  for  failure  to  give  ne\-  bond. 
2600.  Sureties  may  apply  to  be  released,   as  to  future  breftehea. 

2001.  Belease  of  old  sureties  on   the  giving  of  new. 

2002.  Surrogate    may    direct    as    to    custody,    where    co-executors,    etc., 

disagree. 
2808.  Effect  and  contents  of  decree  revoking  letters. 

2004.  The  last  section  qualified. 

2005.  Successor  may  be  appointed,  and  may  compel  accounting,  •tc. 
2000.  Accounting  by  executor,   etc.,  of  deceased  executor. 

2007.  When  bond  may  be  prosecuted. 

2606.  Succ<«sor  may  prosecute  official  bond. 

2609.  Action  on  official  bond  when  no  successor  is  appointed. 

2610.  Application  of  this  article  to  executors,  etc.,  beretofore  appotetod 

i  25fN>.  ReavlMiteB  of  letters. 

Letters  testa mentnry,  letters  of  administration,  and  letters  of 
fniardianship  must  be  in  the  name  of  the  people  of  the  State. 
Where  they  are  granted  by  a  surrogate,  or  by  an  officer  or  person 
appointed  by  the  board  of  supervisors,  temporarily  acting  as  sur- 
rognte,  they  must  be  tested  in  the  name  of  the  officer  granting 
them,  signed  by  him,  or  by  the  clerk  of  the  surrogate's  court,  and 
sealed  with  the  seal  of  the  surrogate's  court.  Where  they  are 
issued  out  of  another  court,  they  must  be  tested  in  the  name  of 
the  judge  holding  the  court,  signed  by  the  clerk  thereof,  and 
sealed  with  its  seal. 

2  R.  S.  80,  §  65  (2  Bdm.  81).    See  U  2485,  2486.  2490,  2401.  2482  and  2404. 

ante. 

9  8681.  Tbelr  elfeet. 

Subject  to  the  prorisions  of  the  next  section,  regulating  the 
priority  among  different  letters,  letters  testamentary,  letters  of 
ndministration,  and  letters  of  guardianship,  granted  by  a  court  or 
officer,  having  jurisdiction  to  grant  them,  as  prescribed  in  this 
chapter,  are  coiiolusive  evidence  of  the  authority  of  the  persons 
to  whom  they  are  granted,  until  the  decree  granting  them  is  re- 
versed upon  appeal,  or  the  letters  are  revoked,  as  prescribed  In 
this  chapter. 

2  R.  S.  80.  I  66  (2  Edm.  82). 

I  2602.  Priority  nmonff  dlffereiit  letters. 

The  person  or  persons,  to  whom  letters  testamentary,  or  letters 
of  administration  are  first  issued,  from  a  surrogate's  court  hav- 
ing jurisdiction  to  issue  them,  as  prescribed  in  article  first  of 
title  first  of  this  chapter,  have  sole  and  exclusive  authority,  as 
executors  or  administrntors,  pursuant  to  the  letters,  until  the 
letters  are  revoked,  as  prescribed  by  law;  and  they  are  entitled 
to  demnnd  and  recover  from  snv  person,  to  whom  letters  niwin 
the  same  estate  are  afterward !»  issued,  by  any  other  surrogate's 
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court,  the  decedent's  property  in  his  hands.  But  the  acts  of  a 
person,  to  whom  letters  were  afterwards  issued,  <lone  in  gi»od 
faith,  before  notice  of  the  letters  first  issued,  are  valid;  and  an 
action  or  special  proceeding,  commenced  by  him,  may  be  con- 
tinued by  and  in  the  name  of  the  person  or  persons  to  whom  the 
letters  were  first  issued. 

2  B.  S.  74,  9  25  (2  Edm.  75). 

S  2583.  Time,  bofr  reclconed  upon  sneoeiislTe  letter •• 

Where  it  is  prescribed  by  law,  that  an  act,  with  respect  to  the 
estate  of  a  decedent,  must  or  may  be  done  within  a  specified 
lime  after  letters  testamentary  or  letters  of  admin islrntiou  are 
Issued,  and  successive  or  supplementary  letters  are  issued  xxixm 
the  same  estate,  the  time  so  specified  must  be  reckoned  fiHim  the 
issuing  of  the  first  letters,  except  in  a  case  where  it  it%  otherwise 
specially  prescribed  by  law;  or  where  the  first  or  any  Huhsoqucut 
k'tlers  are  revoked,  as  prescribed  in  section  2684  of  this  act,  or 
by  reason  of  the  want  of  power  in  the  surrogate's  court  to  iiisuo 
the  same,  for  any  cause.  (8eo  S  2682.) 

1  2S94.  Official  oatliii  of  exeevtors,  ete. 

The  official  oath  or  aflfirmation  of  an  executor,  administrator,  or 
guardian,  to  the  effect  that  he  will  well,  faithfully  and  lionoHtly 
discharge  the  duties  of  his  ofiice,  describing  it,  must  be  f^led  with 
the  surrogate,  before  letters  are  issued  to  him.  The  oath  may  be 
taken  before  any  officer,  within  or  without  the  State,  who  is 
authorized  to  take  an  affidavit,  to  be  used  in  the  supremo  court. 
Where  it  is  taken  without  the  State,  it  must  be  certified  as  re- 
quired by  law,  with  respect  to  an  affidavit  to  be  used  in  the  su- 
preme court. 

2  E.  8.  71.  77,  SS  1^  nnd  41  (2  Kdm.  72,  78)  :  L.  1S37,  ch.  460,  5  50 
(4  Edm.  497),  am'd.  See  Ranking  I^aw.  §  1580;  L.  1907.  ch.  612. 

I  2S06.  [Ani'dy  1885.J  Deposit  of  aeenrltlefl  to  reduee  pen- 
jLltY  of  liond. 

In  a  case  where  a  bond,  or  new  sureties  to  a  bond,  may  be  re- 
quired by  a  surrogate  from  an  executor,  administrator,  guardian 
or  other  trustee,  if  the  value  of  the  estate  or  fund  is  so  great, 
that  the  surrogate  deems  it  inexpedieut  to  require  security  in 
the  full  amount  prescribed  by  law,  he  may  direct  that  any 
securities  for  the  payment  of  money,  belonging  to  the  estate  or 
fund,  be  deposited  with  him,  to  be  delivered  to  the  county  treas- 
urer, or  be  deposited,  subject  to  the  order  of  the  trustee,  counter- 
signed by  the  surrogate,  with  a  trust  company  duly  authorized 
by  law  to  receive  the  same.  After  snch  a  deposit  hns  been 
made,  the  surrogate  may  fix  the  amount  of  the  bond,  with  re- 
spect to  the  value  of  the  remainder  only  of  the  estate  or  fund. 
A  security  thus  deposited  shall  not  be  withdrawn  from  the  cus- 
tody of  the  county  treasurer  or  trust  company,  and  no  person, 
other  than  the  county  treasurer  or  the  proper  officer  of  the 
trust  company,  shall  receive  or  collect  any  of  the  princioal  or  In- 
terest secured  thereby,  without  the  specinl  order  of  the  surro- 
gate, entered  in  the  appropriate  book.  Such  an  order  can  be 
made  in  favor  of  the  trustees  appointed,  only  where  nn  addi- 
tional bond  has  been  given  by  him,  or  upon  proof  that  the  estate 
or  fund  has  been  so  reduced,  by  pnyments  or  otherwise,  fhnt 
the  penalty  of  the  bond  orieinnlly  given,  will  be  snffici^nt  in 
amount,  to  satisfy  the  provisions  of  law  relating  to  the  penalty 
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thereof,  if  the  security  bo  withdrawn  is  ftlso  reckoned  in  the 
estate  or  fund. 
L.  18to,  ch.  bie. 

f  8596.  BUretleM  liable  for  iaoner»  cte^  reeeftreA  Im  aa- 
«»tlier  eapaclty. 

A  person  to  whom  letters  are  issued,  is  liable  for  money  or  Otller 
personal  property  of  the  estate,  which  was  in  his  hands  or  under  his 
control,  when  his  letters  were  issued;  in  whatever  capacity  it  was 
received  by  him,  or  ciirae  under  his  control.  Where  it  wag  received 
by  him,  or  came  under  his  control,  by  virtue  of  letters  previously 
issued  to  him,  in  the  same  or  another  capacity,  an  action  to  recover 
the  money,  or  damages  for  failure  to  deliver  the  property,  may  be 
maintained  upon  both  official  bonds;  but.  as  between  (the  sureties 
upon)  the  official  bond  given  upon  the  prior  letters,  and  (Uioseupon) 
the  official  bond  given  upon  the  subsequent  letters,  (the  latter)  are 
liable  over  to  the  former. 

I  S507.  WHen  nevr  bonA  or  new  BiuretleB  mAj-  be  re^vtved. 

Any  person,  interested  in  the  estate  or  fund,  may  present  to 
the  surrogate's  court  a  written  petition,  duly  veriiSed,  setting  forth 
that  a  surety  in  a  bond,  taken  as  prescribed  in  this  chapter,  is  in- 
sufficient, or  has  removed,  or  is  about  to  remove,  from  the  State, 
or  that  the  bond  is  inadequate  in  amount;  and  ptaying  that  the 
principal  in  the  bond  may  be  required  to  give  a  new  bond,  in  a 
larger  penalty,  or  new  or  additional  sureties,  as  the  case  re- 
quires; or,  in  default  thereof,  that  he  may  be  removed  from  his 
office,  and  that  letters  issued  to  him  may  be  revoked.  Where 
the  bond  so  taken  is  that  of  a  guardian,  the  oetitiou  may  also 
be  presented  by  any  relative  of  the  infant.  When  the  bond  is 
that  of  an  executor  or  administrator,  the  petition  may  also  be 
presented  by  any  creditor  of  the  decedent.  If  it  apoeara  to  the 
surrogate,  that  there  is  reason  to  believe  that  the  allegations  of 
the  petition  are  true,  he  must  cite  the  principal  in  the  bond  to 
show  canse,  why  the  prayer  of  the  petition  should  not  be  granted. 

L.  18S7.  cb.  460.  Ifi  25.  26  (4  Edm.  492^,  am'd;  L.  1862,  ch.  22S;  L.  ISST, 
Cb.  460.  i  80  (4  Edm.  498). 

I  aft08.  td.|  bow  ptinolpAl  ntay  be  re^vlrefl  to  Ktve  A 
n^w  tiotid,  ete. 

U|)ou  the  return  of  a  citation,  Issued  as  prescribed  In  the  last 
section,  the  surrogate  must  hear  the  allegations  and  proofs  of  the 
parties;  and  if  the  objections,  or  any  of  them,  are  found  to  btt 
valid,  he  must  make  an  order,  requiring  the  principal  in  the  bona 
to  give  new  or  additional  sureties,  or  a  hew  bond  in  a  larger 
penalty,  as  the  case  requires,  within  such  a  reasonable  time,  not 
exceeding  five  days,  as  the  surrogate  Uses;  and  directing  thatf  in 
default  thereof,  his  letters  be  revoked. 

L.  1837,  Cb.  490,  |  27.  am'd;  L.  1862.  cb.  229  (4  Bdffl.  49^, 

I  S0O9.  Decree  re-rokltiv  letter*  for  failure  to  ir&vc  aew 
boad. 

If  a  bond  with  new  or  additional  sureties,  or  in  a  \kfg^ 
penalty,  Is  approved  and  filed  in  the  surrogate's  office,  as  re- 
quired by  such  an  order,  the  Hurrogate  must  make  a  decree,  di»- 
missing  the  proceedings,  upon  Kuoh  terms,  as  to  costs,  at  Jllit^ 
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requires;  otherwise,   he  mnst  make  a  decree,  remoTing  the  de- 
linquent from  otftce,  and  revoking  the  letters  issued  to  him. 
L.  isar,  eh.  400,  S  2s,  am'd. 

I  2e00.  [Am'dy  1901.]  Suretlen  mar  Applr  to  b«  released 
All  to  future  1i»eA<»lieil. 

Any  or  all  of  the  sureties  in  a  bond  taken  as  prescribed  in 
this  chapter,  may  preseut  a  petition  to  the  surrogate's  court 
praying  to  be  released  from  responsibility,  on  account  of  any  fu- 
ture breach  of  the  condition  of  the  bond  and  that  the  principal 
in  the  bond  be  required  to  gire  new  sureties  and  to  render  and 
settle  his  account  and  that  -a  citation  issue  to  yaid  principal  to 
attend  on  such  application.  The  surrogate  must  thereupon  issue 
a  citation  accordingly. 

Id.,  fi  29  and  SO;  L.  1802,  ch.  229;  L.  1876,  ch.  278.  and  L.  1901,  cb.  624. 
In  effect  Sept.  1,  1901. 

f  a<lOl.  [Au'd,  19010  Heleaae  of  old  sureties  on  the  irlV^ 
intc  of  new. 

Upon  the  return  of  the  citation  issued  as  prescribed  in  the  last 
Mcdon  if  the  principal  in  the  bond  does  not  file  a  new  bond  in 
the  usual  form  with  new  sureties  to  the  satisfaction  of  the  sur- 
rogate, the  surrogate  must  make  an  order  requiring  said  prin- 
cipal to  file  such  new  bond  within  such  reasonable  time  not  ex- 
ceeding five  days  as  the  surrogate  flXi-.i.  Should  the  principal 
file  such  new  bond  upon  the  return  of  such  citation  or  within 
the  time  fixed  by  such  order,  the  surrogate  most  thereupon  make 
ft  decree  releasing  the  petitioner  from  liability  upon  the  bond  for 
any  subsequent  act  or  default  of  the  principal  and  renuiring  the 
principal  to  render  and  settle  his  account  to  and  Including  the 
date  of  such  decree  and  to  file  such  account  within  a  time  fixed, 
not  exceeding  twenty  days  from  such  date;  oth(*rwise  he  must 
make  a  decree  revoking  the  delinquent's  letters. 

Id.,  U  31  and  32;  L.  1862,  cb.  229  (4  Edm.  493),  am'd;  L.  1901,  ch.  524.  In 
effect  Sept  1,  1901. 

I  2M2«  Surrofiaie  may  direct  mm  to  custodr,  where  oo« 
•xecntom,  etc.,  disagree. 

Where  two  or  more  co-executors  or  co-administrators  disagree, 
respecting  the  custody  of  money  or  other  property  of  t^he  estate; 
or  two  or  more  testamentary  trustees  or  guardians  of  the  prop- 
erty 4i6agree«  re9i>ectiug  the  custody  of  money  or  other  property, 
belonging  to  a  fund  or  an  estate  which  is  committed  to  their 
joint  charge;  the  surrogate  may,  upon  the  ai)plication  of  either 
of  them,  or  of  a  creditor  or  person  interested  in  the  estate,  and 
proof,  by  affidavit,  of  the  facts,  make  an  order,  requiring  them 
to  show  cause,  why  the  surrogate  should  not  give  directions  in 
the  premises.  Upon  the  return  of  the  order,  the  surrogate  may, 
in  his  discretion,  make  an  order,  directing  that  any  property  of 
the  estate  or  fund  be  deposited  in  a  safe  place,  in  the  joint  custody 
of  the  executors,  administrators,  gnardinns  or  testamentary  trua- 
te«s,  as  the  case  requires,  or  subject  to  their  joint  order;  or  that 
the  money  of  the  estate  be  deposited  In  a  specified  safe  hank  or 
trust  company,  to  their  jofitt  credit,  and  to  be  drawn  out  tttxm 
their  joint  order.  Disobedience  to  such  a  direction  may  be  pttn- 
tahed  M  a  oonttmi^t  of  the  court. 
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§  2003.  BIfect  and  eontents  of  decree  revoking  letters. 

Upon  the  entry  of  a  decree,  made  as  prescribed  in  this  chap- 
ter, revoking  letters,  issued  by  a  surrogate's  court  to  an  exec- 
utor, administrator  or  guardian,  his  powers  cease.  The  decree 
may,  in  the  discretion  of  the  surrogate,  require  him  to  account 
for  all  money  and  other  property  received  by  him;  and  to  pay 
and  deliver  over  all  money  and  other  property  in  his  hands  into 
the  surrogate's  court,  or  to  his  successor  in  office,  or  to  such 
other  person  as  is  authorized  by  law  to  receive  the  some;  or  it 
may  bo  made  without  prejudice  to  an  action  or  special  proceeding 
for  that  purpose,  then  ponding,  or  thereafter  to  be  »rought.  The 
revocation  does  not  affect  the  validity  of  any  act,  within  the 
powers  conferred  by  law  upon  the  executor,  administrator,  or 
guardian,  done  by  him  before  the  service  of  the  citation,  where 
the  other  party  acted  in  good  faith;  or  done  after  the  service  of 
the  citation,  and  before  entry  of  the  decree,  where  hia  powers 
with  respect  thereto  were  not  suspended  by  sen'ice  of  the  cita- 
tion, or  where  the  surrogate,  in  a  case  prescribed  by  law,  per- 
mitted him  to  do  the  same,  notwitlistauding  the  pendency  of  the 
special  proceeding  against  him;  and  he  is  not  liable  for  such  an 
act,  done  by  him  in  good  faith. 

2  R.  S.  02,  {  38  (2  fiilin.  62)  ;  2  B.  S.  77,  78,  §}  40,  40  and  47  (2  Edm.  78. 
80),  am'd. 

f  2004.  The  lamt  section  analifled. 

The  last  section  docs  not  affect  the  liability  of  a  person,  to 
whom  money  or  other  property  has  been  paid  or  delivered,  as 
husband,  wife,  next  of  kin,  or  legatee,  to  respond  to  the  person 
lawfully  entitled  thereto,  where  letters  are  revoked,  because  a 
supposed  decedent  is  living;  or  because  a  will  is  discovered,  after 
administration  has  been  granted  in  a  case  of  supposed  intestacy, 
or  revoking  a  prior  will,  upon  which  letters  were  granted. 

§   2<IOff.  Sacccfifior   may   be   appointed,   and   inajr   compel 
accoantlnflT,    etc. 

Whore  letters  have  been  revoked  by  a  decree  of  the  surrogate's 
court,  that  court  has,  except  in  a  case  where  it  is  otherwise 
specially  prescribed  by  law,  the  same  power  to  appoint  a  suc- 
cessor to  the  person  whose  powers  have  ceased,  as  if  the  letters 
hnd  not  been  issued.  The  successor  may  complete  the  execution 
of  the  trust  committed  to  his  predecessor;  he  may  continue,  in 
his  own  name,  a  civil  action  or  special  proceeding,  pending  in 
favor  of  his  predecessor;  and  he  may  enforce  a  judgment,  order, 
or  decree,  in  favor  of  the  latter.  Tlie  surrogate's  court  has  the 
snmo  jurisdiction,  upon  the  petition  of  the  successor,  or  of  a  re- 
maining executor,  administrator,  guardian  or  trustee,  to  compel 
the  person  whose  letters  have  been  revoked,  to  account  for,  or 
deliver  over  money  or  other  property,  and  to  settle  his  account, 
which  it  would  have  upon  tlie  petition  of  a  creditor  or  person 
interested  in  the  estate,  if  the  term  of  office  conferred  by  tha 
letters,  had  expired  by  its  own  limitation. 

2  n.  S.  77.  S  10  (2  Edm.  7S>  ;  2  R.  S.  153,  §  17  (2  Edm.  150)  ;  L.  1865,  ch. 
733,  I  1   {Q  Edm.  5S3).     8oi>  fi  2603. 

$  2600.  rAm*d,  1801,  1807,  1001,  1002.]  Accovntlnar  br  ex« 
•entor,  et  cetera,  of  deceaiied  execators. 

Where  an  executor,  administrator,  guardian  or  testaraentary 
trastee  dies,  the  surrogate's  court  has  tba  sanM  juriadiction,  vpon 
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tho  petition  of  his  successor,  or  of  a  snrTiTing  executor,  admia- 
istrator  or  guardian,  or  of  a  creditor,  or  person  interested  in  the 
estate,  or  of  a  guardian's  ward  or  the  legal  representative  of  a 
deceased  ward,  or  a  surety  upon  the  official  bond  of  the  decedent, 
or  the  legal  representative  of  a  deceased  surety,  to  compel  the 
executor  or  administrator  of  the  decedent  to  account,  which  it 
would  have  against  the  decedent  if  his  letters  have  been  revoked 
by  a  surrogate's  decree.  And  an  executor  or  administrator  of  a 
deceased  executor,  administrator,  guardian  or  testamentary  trus- 
tee may  voluntarily  account  for  the  acts  and  doings  of  the  dece- 
dent, and  for  the  trust  property  which  had  come  into  bis  pos- 
session or  into  the  possession  of  the  decedent.  And  on  the  death, 
heretofore  or  hereafter,  of  any  executor,  administrator,  guardian 
or  testamentary  trustee  while  an  accounting  by  or  against  him, 
as  such,  was  or  is  pending  before  a  surrogate's  court,  such  court 
may  revive  said  proceeding  against  his  executor,  administrator  or 
successor  and  proceed  with  such  accounting  and  determine  all 
questions  and  grant  any  relief  that  the  surrogate  would  have 
power  to  determine  or  grant  in  case, such  decedent  had  not  died 
or  in  a  case  where  the  executor  or  administrator  of  said  last  men- 
tioned decedent,  acting  at  the  time  of  such  revival  had  voluntarily 
petitioned  for  an  accounting  as  provided  for  in  this  section.  On 
a  petition  filed  either  by  or  against  an  executor  or  administrator 
of  a  deceased  executor,  administrator,  guardian  or  testamentary 
trustee,  or  on  a  revival  and  continuation  of  an  accounting  pend- 
ing by  or  against  such  decedent  at  the  time  of  his  death,  the  suc- 
cessor of  such  decedent  and  all  persons  who  would  be  necessary 
parties  to  a  proceeding  commenced  by  such  decedent  for  a  judi- 
cial settlement  of  his  accounts  shall  be  cited  and  required  to 
attend  such  settlement.  The  surrogate's  court  may  at  any  time 
on  its  own  motion  or  on  the  motion  of  any  party  to  any  one  of  two 
or  more  of  such  proceedings,  consolidate  said  proceedings  but 
without  prejudice  to  the  power  of  the  court  to  make  any  subse- 
quent order  in  either  of  them.  With  respect  to  the  liability  of 
the  sureties  in  and  for  the  purpose  of  maintaining  an  action  upon 
the  decedent's  official  bond,  a  decree  against  his  executor  or  ad- 
ministrator, rendered  upon  such  an  accounting,  has  the  same 
effect  as  if  an  execution  issued  upon  a  surrogate's  decree  against 
the  property  of  decedent  had  been  returned  unsatisfied  during  the 
decedent's  lifetime.  So  far  as  concerns  the  executor  or  adminis- 
trator of  decedent,  such  a  decree  is  not  within  the  provisions  of 
section  twenty-five  hundred  and  fifty-two  of  this  act.  The  sur- 
rogate's court  has  also  jurisdiction  to  compel  the  executor  or 
administrator,  or  successor  of  any  decedent,  at  any  time  to  deliver 
over  any  of  the  trust  property  which  has  come  to  his  possession 
or  is  under  his  control,  and  if  the  same  is  delivered  over  after  a 
decree,  the  court  raust  allow  such  credit  upon  the  decree  as  jus- 
tice requires. 

Xj.   1801.  oh.   175:  L.   1897,  cb.  248;  L.  1901,  «h.  409;  L.  1902,  cb.  849.    In 
effect  April  3,  1902. 

8  2607.  finhen  bond  may  be  proseevted. 

Where  an  execution,  issued  upon  a  surrogate's  decree,  against 
the  property  of  an  executor,  administrator,  testamentary  trustee, 
or  guardian,  has  been  returned  wholly  or  partly  unsatisfied,  an 
action,  to  recover  the  sum  remaining  uncollected,  may  be  main- 
tained .upon  his  oflScial  bond,  by  and  in  the  name  of  the  "person  in 
whose  favor  the  decree  was  made.     If  the  principal  debtor  is  a 
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rtsident  of  the  State,  the  execution  must  have  been  isaned  to  the 
county  "where  he  resides. 

L.  183T,  eh.  400,  f  65  (4  Bdm.  408). 

f  2e06*  8mc«esaor  may  jp^oumeute  oflolal  liottd. 

Where  letters  have  been  revoked  by  a  decree  of  the  sarrogate'e 
conrt,  the  successor  of  the  executor,  administrator,  or  guardian, 
whose  letters  are  so  revoked,  may  maintain  an  action  upon  his 
predecessor's  official  bond,  in  which  he  may  recover  any  money, 
or  the  full  value  of  any  other  property,  received  by  the  principal 
in  the  bond,  and  not  duly  administered  by  him;  an'd  to  the  full 
extent  of  any  injury  sustained  by  the  estate  of  the  decedent  or 
of  the  infant,  as  the  case  may  be,  by  any  act  or  omission  of  the 
principal.  The  money,  recovered  in  such  an  action,  is  regarded 
as  part  of  the  estate  in  the  hands  of  the  plaintiff,  and  must  be 
distributed  or  otherwise  disposed  of  accordingly;  except  that  a 
recovery  for  an  act  or  omission,  respecting  a  right  of  action,  or 
other  property,  appropriated  by  law  for  the  benefit  of  the  hus- 
band, wife,  family,  or  next  of  kin  of  a  decedent,  or  disposed  of  by 
a  will  for  the  benefit  of  any  person,  is  for  the  benefit  of  the 
person  or  persons  so  entitled  thereto. 
2  R.  S.  8D.  f  21  (2  Edm.  87). 

g  264)9.  Action  on  oflloial  bond  -vrhen  no  saccessor  Is  ap- 
pointed. 

Where  the  letters  of  an  executor  or  administrator  have  been 
so  revoked,  aud  no  successor  is  appointed,  any  person  aggrieved 
nmy,  upon  obtaining  an  order  from  the  surrogate,  granting  him 
leave  so  to  do,  maintain  an  action  upon  the  official  bond  of  the 
executor  or  administrator,  in  behalf  of  himself  and  all  others  in- 
terested; in  which  the  plaintiff  may  recover  any  money,  or  the 
full  value  of  any  other  property,  received  by  the  principal  in  the 
bond,  and  not  duly  administered  by  him.  and  to  the  full  extent 
of  any  injury,  sustained  by  the  estate  of  the  decedent,  by  any 
act  or  omission  of  the  principal.  The  money  recovered  in  such 
an  action  must  be  paid,  by  the  sheriff  or  other  officer  who  collects 
it,  into  the  surrogate's  court;  and  the  surrogate  must  distribute 
it  to  the  creditors  or  other  persons  entitled  thereto.  The  proceed- 
ings for  such  a  distribution  arc  the  same  as  prescribed  in  title 
fifth  of  this  chapter,  for  the  distribution  of  the  proceeds  of  a 
sale  of  real  property. 

S  aeio.  Application  of  tbls  article  to  execators»  ete.»  1iere« 
tofore  appointed. 

The  provisions  of  this  article  apply  to  an  executor,  adminis- 
trator, or  guardian,  to  whom  letters  have  been  issued,  and  to  a 
testamentary  trustee  whose  trust  has  been  created,  before  this 
chapter  takea  effect;  except  that  it  does  not  affe<?t,  in  any  manner, 
the  liability  of  the  sureties  in  a  bond,  executed  before  tbie  chapter 
Uke.  eOMt.  ^^ 
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aW4.  Who  may  propound  will. 
3615.  Who  to  be  cited  thereupon. 
2818.  Contents  of  citation. 
9817.  Persons  not  cited  may  appaar. 
2018.  Witnesses  to  be  examined;  proof  required. 
2810.  Absent,  etc.,  witnesses  to  be  accounted  for. 
9800.  Proof  of  bsudwrltlnv. 
2821.  Proof  of  lost  or  dentroyed  will. 
2021 -a.  IVtltlon  to  compel  producMou  of  will. 
262*-*.  Probate    not   allowed,    uuli'ss   surrogate   sa tinned,   etc 
2823.  Will;  wlien  sufficiently  proved. 

2624.  Validity   and    construction  of   testamentary   prorlaloiia. 
2825.  Surrogate's  decision  on  probate. 
2628.  Probate;    hot/   far  concloslvo   as   to   personalty. 

9827.  Id.;  as  to  realty. 

9828.  When  purchaser  from  heir  protected  notwithstanding  a  tfeyise. 
9629.  Will  certified,  or  record  thereof,  oay  be  raed  in  erldence. 
2630.  Recording  wills   proved   elsewhere  within   the   State. 

2831,  2682.  Records  of  certain  wills  heretofore  proved;  how  far  erideBCO. 

2633.  Id.:  as  to  wills  of  reni  property. 

2634.  Allownnr*e  to  executor  or  sdminlHtrator  for  recording  will  or  #x(mi- 

plifieation. 

2635.  WlIU  to  Ijp  rt'turiu'*!  after  probata. 
2630.  When  letters  testamentary  ma.v  be  issued. 

2637.  8urro|ratP   to   inquire   liUu  objwtlons. 

2638.  Bond;   when   required. 

2639.  RenuJielatioQ ;    retructioii   thereof. 

2640.  Selec-tlon   of  an    exe<MitMr   umler   n   power. 

2641.  Objection  to  such  a  perHon  ;  how  taken,  etc. 

2642.  Executor  failing  to  qualify   or  renounce:   bow  evcluded. 

2643.  Letters  of  adminUtrHtioii   with  will   ani><>X(Hl ;   wiien   and   to  whom. 

2644.  Id. ;   Hinunelatlon   or  exclusfiou   of   ixTsun.s   hAvhi^  itrior  right. 
2643.  Executor  or  adminlstratDr  to  cjuallfy. 

2648.  Effect  of  certain  proviHions  limited. 

I  2611.  TRopealed  by  Jj.  IIKIO,  oh.  18.     See  Consolidated  Law«, 
tit.  Decedent  Estate  Law,   S§  2^2!},] 

I    2612.   [Am'4,    1893.1      Personn    Incomiietent    to    nerve    an 
exeevtovM. 

No  penson  ia  competent  to  serve  as  an  executor  who,  at  the 
time  the  will  is  proved,  is: 

1.  Incapable  in  law  of  making  a  contract. 

2.  Under  the  ago  of  twcnt.v-one  ytars. 

3.  An  alien  not  an  inhabitant  of  this  state;  or 
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4.  Who  shall  have  been  convicted  of  an  infamous  crime;  or 

5.  Who,  on  proof,  is  found  by  the  surrogate  to  be  incompetent 
to  execute  the  duties  of  such  trust  by  reason  of  drunkenness,  dis- 
honesty, improvidence  or  want  of  understanding.  If  any  snch 
person  be  named  as  the  sole  executor  in  a  wdll,  or  if  all  the  per- 
sons named  therein  as  executors  be  incompetent,  letters  of  ad- 
ministration with  the  will  annexed  must  be  issued  as  in  the  case 
of  all  of  the  executors  renouncing.  xV  surrogate,  in  his  discretion, 
may  refuse  to  grant  letters  testamentary  or  of  administration  to 
a  person  unable  to  read  and  write  the  English  language. 

L.   1893,  ch.   G86. 

I  2013.  [Am'd,  1893.1  Supplementary  lettemt  executors 
not  nnmeu  In  lettern  not  to  ncti  po%%'er  of  executor  before 
lettera  of  admlntatratlon  irith  the  -n'tll  annexed. 

If  the  disability  of  a  person  under  age,  or  an  alien  n«med  as 
executor  in  a  will,  be  removed  before  the  execution  of  the  provi- 
sions of  such  will  is  completed,  he  shall  be  entitled,  on  applica- 
tion, to  supplementary  letters  testamentary,  to  be  issued  in  the 
same  man»er  as  the  original  letters,  and  authorized  to  join  in  the 
execution  of  the  will  with  the  persons  previously  appdinted.  A 
person  named  in  a  will  as  executor,  and  not  named  as  such  in  the 
letters  testamentary  or  in  letters  of  administration  with  the  will 
annexed,  shall  be  deemed  to  l>o  superseded  thereby,  and  shall 
have  no  power  or  authority  whatever  as  such  executor  until  he 
appears  and  qualifieK.  An  executor  named  in  a  will  has  no  power 
to  dispose  of  any  part  of  the  estate  of  the  testator  before-  letters 
testamentary  are  granted,  except  to  pay  funeral  charges,  nor  to 
interfere  with  such  estate  in  any  manner  further  than  is  neces- 
sary for  its  preservation.  Where  letters  of  administration  with 
the  will  annexe<r  are  granted,  the  will  of  the  deceased  shall  be 
observed  and  performed;  and  the  administrators,  with  such  will, 
have  the  rights  and  powers  and  are  subject  to  the  same  duties 
as  if  they  had  been  named  executors  in  the  will. 

L.   1893,  Gil.   GS6. 

f  2014.   [Am'd»  1897.1     IVho  may  propound  will. 

A  person  designated  in  a  will  as  executor,  devisee,  or  legatee, 
or  any  person  interested  in  the  estate,  or  a  creditor  of  the  de- 
cedent, or  any  party  to  an  action  brought  or  about  to  be  brought, 
and  interest  in  the  subject  thereof,  in  which  action  the  decedent, 
if  living,  would  be  a  proper  party,  may  present  to  the  surrogate's 
court  having  jurisdiction,  a  written  petition,  duly  verified^  de- 
scribing the  will,  setting  forth  the  facts,  upon  which  the  jurisdic- 
tion of  the  court  to  grant  probate  thereof  depends,  and  praying 
that  the  will  may  be  proved,  and  that  the  persons,  specified  in 
the  next  section,  may  be  cited  to  attend  the  probate  thereof. 
I'pon  the  presentation  of  such  a  petition,  the  surrogate  must 
issue  a  citation  accordingly. 

L.*  1837,  ch.  400,  |  4  (4  ¥klm.  487).  L.  1897,  ch.  177.  In  effect  April 
3,   1807. 

S   2015.    [Am*d,   1894,    IfMK'S.]      AVho   to   be   cited   thereupon. 

The  following  persons  must  be  cited  upon  a  petition,  presented 
as  prescribed  in  the  last  section: 
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1.  If  the  will  relates  exclusively  to  real  property,  the  husband 
oi;^wlfe,  if  any.  and  all  the  heirs  of  the  testator. 

2.  If  the  will  relates  exclusively  to  personal  property,  the  hus- 
band or  wife,  if  any,  and  all  the  next  of  kin  of  the  testator. 

3.  If  the  will  relates  to  both  real  and  personal  property,  the 
husband  or  wife,  if  any,  and  all  the  heirs,  and  all  the  next  of 
kin  of  the  testator. 

li.   1801,  ch.   118. 

4.  [Added,  1005.]  Any  person  designated  in  the  will  as  ex- 
ecutor. 

L.  1005,  cb.  438.      In  effect  Sept.   1,  1905. 

S  2«ltt.  lAm'dy  1911.1      Contents  of  citation. 

The  citation  must  set  forth  the  name  of  the  decedent,  and  of 
tlie  person  by  whom  the  will  is  propounded;  and  it  must  state 
whether  the  will  relates,  or  purports  to  relate,  exclusively  to  real 
property,  or  personal  property,  or  to  both.  Where  the  will  pro- 
pounded was  nuncupative,  that  fact  must  be  stated  in  the  cita- 
tion. Where  the  surrogate  is  unable  to  ascertain  to  his  satisfac- 
tion, whether  the  decedent  left  surviving  him,  any  person,  who 
would  be  entitled  to  the  property  affected  by  the  will,  if  the 
decedent  had  died  intestate;  or  if  it  shall  appear  to  the  surrogate 
that  the  decedent  left  no  known  heirs-at-law  or  next  of  kin,  the 
citation  must  be  directed,  where  the  will  relates  to  real  property, 
to  the  attorney-general;  where  it  relates  to  personal  property,  to 
the  attorney-general  and  to  the  public  administrator,  who  would 
liave  been  entitled  to  administration,  if  the  decedent  had  died 
intestate. 

Am'd  by  L.   1911,  ch.  433,  In  effect  Sept.   1,  1911. 

I  2617.   rAm*d,  1804.1      Pemons  not  cited  may  appear. 

Any  |>erson,  although  not  cited,  who  is  named  as  a  devisee  or 
legatee  in  the  will  propounded,  or  as  executor,  trustee,  devisee 
or  legatee  in  any  other  paper  purporting  to  be  a  will  of  the  de- 
cedent, or  who  is  otherwise  interestt'd  in  sustaining  or  defeating 
the  will,  may  appear,  and,  at  his  election,  support  or  oppose  the 
application.  A  person  so  appearing  becomes  a  party  to  the 
special  proceeding.  But  this  section  does  not  affect  a  right  or 
interest  of  such  a  person  unless  he  so  becomes  a  party.  And 
in  case  the  will  propounded  for  probate  is  opposed,  due  and 
timely  notice  of  the  hearing  of  the  objections  to  the  will  shall 
be  given,  in  such  manner  as  the  surrogate  shall  direct,  to  all 
persons  in  being,  who  would  take  any  interest  in  any  property 
under  the  provisions  of  the  will,  and  ,to  the  executor  or  executors, 
trustee  or  trustees  named  therein,  if  any,  who  have  not  appeared 
in  the  proceeding,  and  any  decree  in  the  proceeding  shall  not 
affect  the  right  or  interest  of  any  such  person  unless  he  shall 
be  so  notified. 

L.    1804,  cb.   lis. 

f  2618.  WltnesiieM  to  be  examined;  proof  reqnired. 

trpon  the  return  of  the  citation,  the  surrogate  must  cause  the 
witnesses  to  bo  examined  before  him.  The  proofs  must  be  re- 
duced to  writing.  Before  a  written  will  is  admitted  to  probate, 
two,  at  least,  of  the  subscribing  witnesses  must  be  produced  and 
examined,  if  so  many  are  within  the  State,  and  competent  and 
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able  to  testify*  Before  a  mincupntive  will  is  admitted  to  pro- 
bate, its  executiou  and  the  teuor  thereof  muHt  bo  proved  by  at 
least  two  witnesses.  Any  party,  who  eontestR  the  probate  of 
the  will,  may  by  a  notice  fileil  with  the  surrogate  at  any  time 
before  the  proofs  are  closed,  require  the  examination  of  all  the 
•ubscribing  witnesses  to  a  written  will,  or  of  nny  other  witness, 
whose  testimony  the  surrogate  is  satisfied  may  be  material,  in 
which  case,  all  such  witnesses,  who  are  within  the  State,  and 
competent  and  able  to  testify,  must  be  so  examined. 

L.  1837,  cb.  460.  part  of  fi|  10  and  11  (4  Edm.  488,  489);  L.  1841,  cb. 
129.  H  1,  2  and  3  (4  Edm.  501). 

i  2619.  [Am'd,  1882.1  Absent,  ete.,  witne«ses  to  be  ac- 
counted for. 

The  death,  abseivce  from  the  States  lunacy,  or  other  incom- 
petency of  a  witness,  required  to  be  examined,  as  prescribed  in 
this  or  the  last  seetion,  or  proof  that  such  witness  cannot,  after 
due  diligence,  be  found  within  the  State  or  elsewhere,  must  be 
shown  by  atHdavit  or  other  competent  evidence,  to  the  satisfac- 
tion of  the  surrogate,  before  dispensing  with  his  testimony. 
Where  a  witness,  being  within  the  State,  is  disabled  from  at- 
tending, br  reason  of  age,  sickness,  or  inflnulty,  his  disability 
must  be  sliown  in  a  like  manner;  and  in  that  case,  the  testi- 
mony of  the  witness,  where  it  is  required,  and  he  is  able  to 
testify,  must  be  taken  in  the  manner  prescribed  by  law,  and 
produced  b(»fore  the  hurrogate,  as  part  of  the  proofs. 

L.  1837,  cb.  4G0,  part  of  ||  10.  11   (4  Edm.  480). 

S  2620.    [Ain*d,  1888  lf>02.7     Proof  of  liandwrltlnff. 

If  all  the  subscribing  witnesses  to  a  writteu  will  are,  or  If  a 
subscribing  witness,  whose  tt^stimony  is  required,  is  dead,  or  in- 
competent, by  reason  of  lunacy  or  otherwise,  to  testify  or  unable 
to  testily:  or  if  such  a  subscriliiug  witness  is  absent  from  the 
state;  or  if  such  a  subscribing  witness  has  forgotten  the  o<»cur- 
renee,  or  lestifies  against  the  execution  of  the  will;  the  will  may 
nevertheless  be  established,  upon  proof  of  the  handwriting  of  the 
testator,  and  of  the  subscribing  witnesses,  and  nlso  of  sttch  other 
circ-umstnuces,  as  would  be  sufllcient  to  prove  the  will  upon  the 
trial  of  an  action.  "Where  a  sniwcribing  witness  is  absent  from 
the  state,  upon  applicsition  of  either  party,  the  surrogate  shall 
can^e  the  testimony  of  such  witness  to  be  taken  by  commission, 
when  it  is  made  to  appear  that  by  due  dlligenre  such  testimony 
may  be  obtained.  Where  a  written  will  is  proved,  as  prescribed 
in  this  section,  it  must  be  filed  and  remain  in  the  sun-ogjite's 
oftiee.  I?ut  when  it  shall  be  shown,  by  affidavit  or  otherwise,  to 
the  satisfaction  of  the  surrogate,  that  the  decedent  left  real  or 
personal  property  In  another  s^ate  or  territory  of  the  United 
States  or  in  a  foreign  country,  an«l  that  the  laws  of  such  state, 
territory  or  count ly  recjnire  the  production  of  the  original  will 
before  the  pnivisi<»ns  thereof  become  effective,  the  surrogate 
may,  at  any  time  after  prr)bate,  and  npcm  such  notice  to  the 
parties  interested  in  the  estate  as  he  may  think  proi>er,  cause 
any  original  will  renmining  on  file  in  his  olflce  to  be  sent  by 
post  or  otherwise  to  any  court  which,  or  to  any  officer  of  such 
state,  territory  or  country  who,  under  the  laws  thereof,  js  em- 
powered to  receive  the  same  for  probate,  or  may  delirer  sucb 
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will  to  any  person  interested  in  the  probate  thereof  in  such  state, 
territory  or  country,  or  to  hi.-»  representative,  upon  such  terms 
as  lie  shall  think  proper  for  the  protection  of  other  parties  inter- 
ested in  the  estate.  Where  in  any  matter  before  the  surrogate 
or  in  a  surrogate's  court  the  testimony  of  any  witness  shall  be 
taken  by  or  on  commission,  the  same,  together  with  the  commis- 
Sv'lon  on  which  it  is  taken,  shall  be  duly  filed  in  thi*-  otHce  of  the 
surrogate  but  need  not  be  recorded.  The  testimony  or  other  pro- 
cee<ling  duly  taken  to  be  used  before  the  surrogate  or  surrogate's 
court,  by  a  stenographer,  shall  be  tiled  and  nt*e<l  not  be  recorded. 
L.  1837,  ch.  400.  i  20  (2  likim.  491);  2  R.  S.  58.  S|  13.  IC.  17  (2  Edm. 
6»,  60):  L.  1888,  ch.  508.  See  j}  2«35.  L.  19tJ2,  eh.  114.  In  effect  .March 
12,    1902. 

S  2621.  Proof  of  lost  or  dentroyed  will. 

A  lost  or  destroyed  will  can  be  admitted  to  probate  in  a  surro- 
gnte\s  court,  but  only  in  a  case,  where  a  judgment  establishing 
the  will  could  be  rendered  by  the  supreme  court,  as  prescribed  in 
section  ]8tl5  of  this  act. 

L.  1870.  eb.  350,  |  8;  2  R.  S.  68,  S  67.  b.    (2  Edm.   69). 

I  2021-a.  [Addedy  lOlO.l  Petition  to  compel  prodactlon 
of   will. 

A  person  claiming  to  be  interested  in  the  estate  of  a  decedent 
maj""  present  a  petition  under  oath  to  a  surrogate's  court,  against 
any  one  or  more  persons  suspected  of  destroying,  retaining,  con- 
cealing or  conssplring  with  otners  to  destroy,  retain  or  conceal  a 
will  or  testamentary  instrument  of  the  decedent,  and  the  court 
thereupon  must  issue  a  citation,  directed  to  such  person  or  per- 
sons, ordering  the  production  of  the  will  or  testamentary  instru- 
ment or  show  cause  why  it  should  not  be  produced.  On  the 
return  of  the  citation,  the  court  may  order  the  suspected  person 
or  persons,  to  appear  before  it  and  Ije  examined  on  oath  upon 
the  matter  of  the  petition.  If  any  person  cited  fails  to  api>ear 
and  submit  to  examination  or  refuses  to  answer  such  questions 
as  are  lawfully  propounded  to  him,  or  to  oljey  any  lawful  order 
of  the  court,  he  may  be  committed  to  jail  as  for  a  contempt 
of  court  until  he  submits  to  its  order.  The  court  may  award 
costs  as  in  a  snecial  proceeding,  to  be  paid  by^  either  party. 
Added,  L.  1010,   ch.  358.     In  effect  May  24,  1910. 

I  2622.  Probate  not  allowed,  nnleaii  sar rotate  satisfied, 
etc* 

Before  admitting  a  will  to  probate,  the  snrrogate  must  inquire 
particularly  into  all  the  facts  and  circumstances,  and  must  be 
satisfied  of  the  genuineness  of  the  will,  and  the  validity  of  its 
execution.  Before  admitting  a  written  will  to  probate,  the  sur- 
rogate may,  in  his  discretion,  require  proof  of  tne  circumstances 
attending  the  execution,  the  delivery,  and  the  possession  thereof, 
or  any  of  them,  to  be  made  by  the  affidavit,  or  the  testimony 
at  the  hearing,  of  the  person  who  received  the  will  from  the  tes- 
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tator,  if  he  can  be  produced,  and,  also,  of  the  person  presenting 
it  for  probate. 
L.   1837.  cb.  460,  {  17.  and  part  of  {  10  (4  Edm.  480.  4D0). 

§  2«23.  'Will;  when  avfllclently  proved. 

If  it  appears  to  the  surrogate  that  the  will  was  duly  executed; 
and  that  the  testator,  at  the  time  of  executing  it,  was  in  all  re- 
succts  competent  to  make  a  will,  and  not  under  restraint;  it  must 
be  a  .mitted  to  probate,  as  a  will  valid  to  pass  real  property,  or 
personal  property,  or  both,  as  the  surrogate  determines,  and  the 
petition  and  citation  require,  and  must  be  recorded  necordingly. 
'ihe  decree  admitting  it  to  probate  must  state  whether  tne 
probate  was  or  was  not  contested. 

2  R.   S.   R8,   I   14    (2  Edm.   5fi) ;  T^   1837,   ch.   400,   f   18   (4  Edm.  490). 

S  20:24.  [Am*rl,  1910.1  Validity  and  coniitractloii  of  teata- 
mentarr  provlalona. 

But  if  a  party  expressly  puts  in  issue,  before  the  surrogate,  the 
validity,  construction,  or  effect  of  any  disposition  of  property, 
contained  in  the  will  of  a  resident  of  the  State,  executed  withm 
the  State,  the  surrogate  must  determine  the  question,  upon 
rendering  a  decree;  unless  the  decree  refuses  to  admit  the  will 
to  probate,  b"  rcnison  of  a  failure  to  prove  any  of  the  matters 
specified  in  the   last  section. 

L.  1870.  ch.  359,  i  11.  Am'd,  L.  1910,  ch.  584.  In  effect  Sept.  1,  1910. 
8ve   S   2R94,   iK)8t. 

§  2G25.  [Am'd,    ]I>10.]      Snrroffate*ii   declalon   on  probate. 

A  decree  admitting  a  will  of  real  or  personal  property,  or 
both,  to  probate  is  conclusive  as  an  adjudication  of  the  validity 
of  the  will,  and  of  the  questions  determined  under  sectiou 
twenty-six  hundred  and  twenty-four  of  this  act,  except  as  in 
this  chapter  otherwise  provided. 

L.  1837,  ch.  4rtO.  §  21  (4  Eklm.  491),  ara'd.  AmM,  L.  1910.  Ch.  578.  i^ 
effect   Sept.   1,   1010. 

i  2«2«.  [Repealed  by  h,  1910,  ch.  578.    In  effect  Sept.  1,  1910.] 
i  2«27.    [Repealed  by  L.  1010,  ch.  578.  In  effect  Sept.  1.  1910.] 

S  2«28.  [Repealed  by  T..  1900,  ch.  18.  See  Consolidated  Laws, 
tit.  Decedent  Estate  Law,  S  4(5.] 

I  2Ct20.  fAniM,  1NK2,  1S>10.1  IVIU  certlfled,  or  record 
tlieroofy  niuy   be   read   In    evidence. 

The  surrogate  must  en  use  to  be  indorsed  upon,  or  annexed  to, 
the  orijrinnl  will  admitted  to  prol)nte,  or  the  exemplified  copy,  op 
statement  of  the  tenor  of  the  will,  which  was  ailmitted  without 
production  of  an  original  written  will,  a  certificate,  under  his 
hand,  or  the  hand  of  the  clerk  of  bis  court,  and  his  seal  of  office, 
statinc  that  it  has,  upon  due  proof,  bpcn  admitted  to  probate,  aa 
a  will  valid  to  pji'^s  real  or  nersonnl  property,  or  both,  as  the 
case  may  be.     The  will,  or  tli(»  copy  or  statement,  so  authentic 
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oated,  the  record  thereof,  or  an  exemplified  copy  of  the  record, 
may  be  read  in  evidence,  as  proof  of  the  original  will,  or  of 
the  contents  or  tenor  thereof,  without  further  evidence,  and 
with  the  effect  specified  in  the  preceding  sections. 

.  -.?V^-,S?A  *  ^^'Jl  ^•'*"-  ■''"^'  2  H,  S.  80.  f  58  (2  Edm.  82).  See  I  2500. 
Am'd  L.  1882,  cb.  300;  L.   1910,  ch.   578.      In  effect  Sept.  1,   1010. 

f  2Hi30.  Recordtnar  'v«'I11h  proved  eluewhere  'vrlthln  the 
State. 

A  transcript  of  a  will  of  real  property,  proved  and  recorded  in 
any  court  of  the  State,  of  competent  jurisdiction,  and  of  all  the 
notices,  process,  and  proofs  relating  to  the  same,  must,  when 
duly  exemplified,  be  recorded,  upon  the  request  of  any  person 
interested  therein,  in  the  surrogate's  court  of  any  county,  in 
which  real  property  of  the  testator  is  situated. 

L.   1837,  ch.  400.    {   6$    (4  Edm.  400). 

1  2631.  Records  of  certain  irillii  heretofore  proved  i  liG«r 
far  evidenoe. 

The  exemplification  of  the  record  of  a  will,  proved  before  the 
judge  of  the  former  court  of  probates,  and  recorded  in  his  otlice 
before  the  first  day  of  January,  in  the  year  1785,  certified  under 
the  seal  of  the  officer  having  custody  of  the  record,  must  be  ad- 
mitted in  evidence  in  any  case,  after  it  has  been  made  to  appear 
that  diligent  and  fruitless  search  has  been  made  for  the  original 
will. 

2  R.   S.  S9,   f  20   (2  Edm.   GO). 

I  20S2.    [Aia*d,  1804,  1901.]     The  Mame. 

An  exemplified  copy  of  the  last  will  and  testan^ent  of  any 
deceased  person,  which  has  been  admitted  to  probate,  whether 
as  a  will  uf  real  or  personal  property,  or  both,  and  recorded  in 
the  office  of  the  surrogate  in  any  county  of  this  state,  shall  be 
admitted  in  evidence  in  any  of  the  courts  of  this  state,  with- 
out the  proofs  and  examination  taken  on  the  probate  thereof,  and 
whether  such  proofs  shall  have  been  recorded  or  not,  with  like 
eifect  as  if  the  original  of  such  will  had  been  produced  and 
proven  in  such  court,  when  thirty  years  have  elapsed  since  the 
will  was  admitted  to  probate  and  recorded.  And  the  recording 
erf  such  will  shall  be  evidence  that  the  same  was  duly  admitted 
to  probate.  The  exemplification  of  the  re<*ord  of  a  will  which 
has  been  prov'ed  before  the  surrogate  or  judge  of  probate,  or 
other  officer  exercising  the  like  jurisdiction,  of  another  state 
must,  when  certified  by  the  officer  having  by  law,  when  the  cer- 
tificate was  made,  custody  of  the  record,  be  admitted  in  evidence, 
as  if  the  original  will  was  produced  and  proved,  when  thirty 
years  have  elapsed  since  the  will  was  proved. 

L.    1804,   cb.   80;    L.    1001.  ch.   540.      In  effect  Kept.    1.    1001. 

I  2633.  [Repealed  by  L.  19()1>,  ch.  18.  See  Consolidated  LawSr 
tit.  Decedent  Estate  Law,  §  42. J 

f  2634.  (Am*d,  106f>.l  Allowance  to  executor  or  admin<- 
fatrator   for  reeordlnig:   will   or   exenapllttcatlon. 

An  executor,  or  administrator,  with  the  will  annexed,  who 
canses  a  record  of  a  will  or  exemplification  to  be  made  as  pru- 
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scribed  in  section  forty-two  of  the  decedent  estate  law,  must  be 
allowed,  in  his  account,  the  fees  paid  by  him  therefor. 

Id..  If  3  and  4  (4  Ediu.  439).  AmM  by  U  1009,  < h.  05.  Also  partly 
repeahKl  bj'  L,  19<)9.  eh.  18.  Sw  CoiiH<»IidHtt>d  Uiws,  lit.  Dit-o^lciit  Rstate 
Law,  I  43.  Seo  note  73  of  noted  ot  Hoard  o(  Statutory  CouKulldation  at 
end  of  code. 

f  2030.   [Am*dt  10O2.]    Willis  to  be  rctarned  after  probate. 

Except  where  special  provision  is  otherwise  made  by  law,  or 
where  the  surrogate  sends  a  will  into  another  state  or  territory 
or  into  a  foreign  country,  or  delivers  it  to  a  party  in  interest,  as 
provided  in  section  two  thousand  six  hundred  and  twenty  of  this 
aci,  a  written  will,  after  it  has  been  proved  and  recorded,  must 
be  retained  hj'  the  surrogate,  until  the  expiration  of  on«*  year 
after  it  has  been  reconled,  and,  if  a  petition  for  the  revocation  of 
probate  thereof  is  then  filed,  until  a  decree  is  made  thereupon. 
It  must  then  be  returned,  upon  demand,  to  the  i)er.Mon  wht)  de- 
livered it,  unless  he  is  dead,  or  a  hinatir.  or  has  removed  from 
the  state:  in  which  case,  it  may,  in  the  discretion  of  the  surni- 
gate,  be  delivered  to  any  person  named  therein  as  devisee,  or  to 
an  heir  or  assignee  of  a  devisee;  or,  if  it  relates  only  to  iM>r.sonal 
property,  to  the  executor,  or  administrator,  with  the  will  an- 
nexed, or  to  a  legatee. 

2  R.  B.  60.  f  54  (2  Edm.  GO)  ;  L.  1902.  cb.  114.  In  effect  March  12. 
1902. 

f  2630.  AVben  letters  teiitamentary  may  be  iHsaed. 

"Where  a  will,  which  is  admitted  to  probate,  names  one  or 
more  persons  to  be  executor  or  executors  thereof,  upon  a  con- 
tingency, the  surrogate  must  inquire  into  the  facts,  and,  if  the 
contingency  has  haiipened.  that  fact  mu.sl  be  recited  in  the  decree. 
Immediately  after  a  will  has  been  admitted  to  probate,  the  per- 
son <»r  pcr.sons  nameil  therein  as  cxefutcjrs,  who  are  competent  by 
law  to  serve,  and  who  appear  and  tiualify,  arc  cntitletl  to  letters 
testamentary  thereupon;  unless,  before  the  letters  are  granted, 
a  cre<litor  of  the  decedent,  or  a  person  interested  in  the  estate, 
files  an  atlldavit.  specifying  his  demand,  or  lit)w  he  is  interested, 
and  cither  setting  forth  spc<ifically  one  or  more  legal  objectioi:s 
to  granting  the  letters  to  one  or  mori«  of  the  excciitois,  or  stating 
that  he  is  advised  and  believes  that  there  are  sncli  (»bjections, 
and  that  he  intends  to  file  a  specific  stritenieut  of  the  same. 
Where  such  an  atlidavit  is  filed,  the  surrogate  mu.st  stay  the 
granting  of  letters,  at  least  thirty  days,  or  nntil  the  matter  in 
tunnxer  disposed  of.  A  spe<Mtication  or  statement  of  an  objec- 
tion, matle  as  proseribeil  in  this  section,  mnst  be  verified  b.v  the 
oath  of  the  objector,  or  his  attorney,  to  the  effect  that  he 
believes  it  to  be  true. 

2  R.   S.  09.  I  1   (2  Edm.  71);  L.   1837.  cli.  400.   f  22  (4  Edm.  491). 

1  2687.   SarroiTMte  to  inquire  into  object lon«. 

The  surrogate  must  inquire  into  an  objection,  filed  as  pre- 
.scribed  in  the  last  section;  and,  f«»r  that  purpose,  he  may  receive 
proof,  by  atfldavit,  or  otherwise,  in  his  discretion.  If  it  appears 
that  there  is  a  legal  and  sufficient  object i»)n  to  any  person,  named 
as  executor  in  the  will,  letters  shall  not  be  issued  to  him,  ex- 
cept as  prescribed  in  tiie  next  section. 

2  R.   S.   70,   S   0   (2  Edm.   71). 
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S  2638.   Bond;  when  rennlred. 

In  either  of  the  following  cases,  a  person  named  as  executor  in 
a  will,  may  entitle  himself  to  letters  testamentary  thereupon,  by 
Riving  a  bond  as  prescribed  by  law,  although  an  objection  against 
him  has  been  established  to  the  satisfaction  of  the  surrogate: 

1.  Where  the  objection  is,  that  his  circumstances  are  ^uch,  that 
they  do  not  afford  ade<]uate  security  to  the  creditors,  or  persons 
interested  in  the  estate,  for  the  due  administration  of  the  estate, 

2.  Where  the  objection  is  that  he  is  not  a  resident  of  the  State; 
and  he  is  a  citizen  of  the  United  States. 

But  a  person  against  whom  there  is  no  objection,  except  that 
of  non-residence,  is  entitled  to  letters  testamentary,  without  giv- 
ing a  bond,  if  he  haH  an  office  within  the  State,  for  the  regular 
transaction  of  business  in  person:  and  the  will  ccmtains  an  ex- 
press provision,  to  the  effect  that  he  may  act  without  giving 
security. 

M. :   I  7.  am'd;   L.    187^.   ch.   057   (9  Edm.   G99). 

I   20S9.   Renunciation  $   retraction   thereof. 

A  person,  named  as  executor  in  a  will,  may  renounce  the  ap- 
pointnuut  b^'  an  instrument  in  writing,  signed  by  him,  and  ac- 
knowledged or  proved,  and  certified,  in  like  manner  as  a  deed 
to  be  recorde<l  in  the  county,  or  attested  by  one  or  more  wit- 
uosses,  and  proved  to  the  satisfaction  of  the  surrogate.  Such  a 
renunciation  may  be  retracted  by  a  like  instrument,  at  any  time 
before  letters  testamentary,  or  letters  of  administration  with  the 
will  annexed,  have  been  issued'  to  any  other  person  in  his  place; 
or,  after  they  have  been  so  issued,  if  they  nave  been  revoked, 
or  the  person  to  whom  they  were  issued  has  died,  or  become  a 
lunatic,  and  there  is  no  other  acting  executor  or  administrator. 
Where  a  retraction  is  so  made,  letters  testamentary  may.  in  the 
discretion  of  the  surr<>gate,  be  issued  to  the  person  making  it. 
An  instrument  specified  in  this  section  must  be  filed  and  recorded 
in   the  surrogate's  offlce. 

Id,.   I   R    (2  FA\m.  72). 

I  2040.  Selection  of  an  executor  nnder  «  poorer. 

Where  the  will  contains  a  valid  power,  authorizing  the  selec- 
tion, as  executor  thereof,  of  a  person  not  named  therein,  the 
selection  must  be  made,  by  the  person  appointed  for  that  pur- 
pose, within  thirty  days  after  making  the  decree  admitting  the 
will  to  probate;  in  default  whereof,  the  power  of  selection  is 
deemed  to  have  been  renounced.  Such  selection  must  be  made 
by  an  instrument  in  writing,  designating  the  person  selected, 
signed  by  the  proper  person,  and  acknowledged  or  proved,  and 
certified,  in  like  manner  as  a  deed  to  be  recorded  in  the  county, 
or  proved  to  the  satisfaction  of  the  surrogate,  and  filed  in  the 
surrogate's  office.  Where  the  will  authorises  the  person,  so  to 
be  selected,  to  act  with  the  executor  or  executors  named  therein, 
the  issuing  of  letters  must  be  delayed  until  the  expiration  of  the 
period,   fixed   in   this  section  for   the   exercise  of  the   power  of 
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sclectiou,  and,   if  the  selection   in  so  made,  for  five  days  there- 
after. 

S  2«41.  Objection  to  Nacli  a  perHoni  how  taken,  etc*. 

Within  fire  dnys  after  a  selection  is  made,  as  i>reM<-ril»ed  in 
the  hiKt  section,  any  person  may  file  an  attidavit,  verified  as  pre- 
scribed in  section  2{]iMi  of  this  act,  showing  that  he  is  a  creditor 
of  the  decedent,  or  a  person  interested  in  the  estate,  and  setting 
forth  specifically  one  or  more  legal  objections  to  granting  letters 
to  the  person  selected.  The  proceedings  to  be  taken  thereupon 
are  the  same,  as  prescribed  in  sections  2()>'i7  and  2(k^8  of  this  act. 
If  letters  are  not  issued  to  the  person  so  selected,  the  power  of 
selei'tion  is  deemed  to  be  exhausted. 

S  a042.  rAm*d,  IHNa.l  Bxecator  falling  to  analify  or  re- 
nounce} hoiv   exelaae«l. 

If  a  person,  named  as  executor  in  a  will,  does  not  qualify  or 
renounce,  within  thirty  days  after  probate  thereof;  or  if  a  per- 
son, chosen  bv  virtue  of  a  power  in  the  will,  does  not  qualify  or 
renounce  within  thirty  days  after  the  filing  of  the  instrument 
designating  him;  or,  in  either  case,  if  objections  are  filed,  and  the 
executor  does  not  mialify  or  renounce,  within  five  days  after  they 
are  determined,  in  nis  favor,  or,  in  a  case  specified  in  section  2038 
of  this  act,  within  five  days  after  an  objection  has  been  estab- 
lished; the  surrogate  must,  upon  the  application  of  any  other 
executor,  or  any  creditor  or  person  interested  in  the  estate,  make 
an  order  requiring  him  to  qualify  within  a  time  therein  specifie<l; 
and  directing  that,  in  default  of  so  doing,  he  be  deemed  to  have 
renounced  his  appointment.  Where  it  appears  by  atfidavit  or 
other  written  proof,  to  the  satisfaction  oi  the  surrogate,  that 
such  an  order  cannot,  with  due  diligence,  be  served  personally 
within  the  State,  upon  the  i>erson  therein  named,  the  surrogate 
may  jirescribe  the  manner  in  which  it  must  be  served,  which 
may  be  by  |)ublication.  If  the  person,  so  appointed  executor,  does 
not  <iualify  within  the  time  fixed,  or  within  su<*h  further  time 
as  the  surrogate  allows  for  that  purjiose,  an  order  must  be  made 
and  recorded,  reciting  the  facts,  and  declaring  that  he  has  re- 
nounce<I  his  appointment  as  executor.  Such  an  order  may  be 
revoked  by  the  surrogate  in  his  dis<retion,  and  letters  testamen- 
tary may  be  issued  to  the  person  so  failing  to  renounce  or 
<iualify,  ujion  his  application,  in  a  case  where  he  might  have  re- 
tracted an  express  renunciation,  as  prescrilw^d  in  section  *Jt>3t)  of 
this  act.  And  wliere  any  p(»wers  tt)  sell,  mortgage  or  lease  real 
estate,  or  any  interest  therein.  ai<'  given  tc»  executors  as  such. 
c»r  as  trustees,  or  as  executors  and  trustees,  and  any  of  such 
persons  named  as  exe<Mitors  shall  neglect  to  qualify,  then  all 
sales,  mortgages  and  hnises  under  Hn'nl  powers  made  by  the 
executors  who  shall  qualify  shall  be  etjually  valid  as  if  the  other 
executors  or  trustees  hail  joined  in  such  sale. 

2  R.  S.  70,  71.   H  9.  10.  tl.   12   (2  E*lm.  272);  U  1SS3.  cb.  401. 

I  :£4M».  (Anrd,  IMtIR,  1f»01,  1f>10.1  L.e«ter«  of  admlnfatra- 
tlou   Willi    will   auaexecM  ^'liea   uad   to    wlioiu* 

Ii  no  person  is  named  as  executor  in  the  will,  or  selected  by 
virtue  *)f  a  power  contained  therein:  or  if.  at  any  time,  by  reason 
of  death,  incompetem-y  adjudge*!  by  the  surrogate,  renunciation 
in  either  of  the  methods  prescrilH'd  in  sections  two  thousand  six 
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hundred  and  thirty-nine  and  two  thousand  six  hundred  and  forty- 
two  of  this  act,  or  revocation  of  letters,  there  is  no  executor,  or 
administrator  with  the  will  annexed,  qualified  to  act;  the  surro- 
gate must,  upon  the  application  ©f  a  creditor  of  the  decedent,  or 
a  i>er8on  interested  in  the  estate  of  the  decedent,  or  having  a  lien 
upon  any  real  property  upon  which  the  decedent's  estate  has  a 
lien,  and  upon  such  notice  to  the  other  creditors  and  persons  in- 
terested in  the  estate,  as  the  surrogate  deems  proper,  issue  letters 
of  administration  with  the  will  annexed,  as  follows: 

1.  To  one  or  more  of  the  residuary  legatees,  who  are  qualified 
to  act  as  administrators.  If  any  one  of  such  legatees  who  would 
otherwise  be  so  entitled  is  a  minor,  administration  shall  be 
granted  to  his  guardian,  if  comp«»tent.  A  corporation  which  is 
a  residuary  legatee  shall  be  qualified  to  act  as  such  adminis- 
trator, altnough  not  specially  autnorized  by  its  charter  or  any 
provision  of  law. 

2.  If  there  is  no  such  residuary  legatee  or  guardian,  or  none 
who  will  accept,  then  to  one  or  more  of  the  principal  or  specified 
legatees  so  qualified.  If  any  one  of  such  legatees  who  would  be 
otherwise  so  entitled  is  a  minor,  administration  shall  be  granted 
to  his  guardian,  if  competent. 

3.  If  there  is  no  such  legatee  or  guardian,  or  none  who  will 
accept,  then  to  the  husband,  or  wife,  or  to  one  or  more  of  the 
next  of  kin,  or  to  one  or  more  of  the  heirs  or  devisees,  so 
qualified. 

4.  If  there  is  no  qualified  person,  entitled  under  the  foregoing 
subdivisions,  who  will  accept,  then  to  one  or  more  of  the  cred- 
itors who  are  so  qualified,  except  that  in  the  <'oiinties  of  New 
York  and  Kings  the  public  administrator  shall  have  lyreference, 
after  the  next  of  kin,  over  the  creilitors  and  all  other  rx^rsons. 

5.  If  there  is  no  qualified  creditor  who  will  accept,  then  to 
any  proper  person  designated  by  the  surrogate. 

2  R.  S.  7t.  %  U  (2  E<lin.  72 > ;  I..  1805,  cb.  734;  Lw  1001.  ch.  141;  L.  1910. 
cb.  585.    Ill  effect  Sept.  1.  1010. 

i  2044.  Id.;  renandation  or  exc1nMic»ii  of  ]»t*ri«c»nif  liavlnflr 
prior  rlfcht. 

But  where  a  person  applies  foi  letters  of  administration  with 
the  will  annexed,  as  prescribed  i'l  the  last  section,  and  another 
person  has  a  right  to  the  administration  prior  to  that  of  the  jieti- 
tioner,  the  application  must  be  made  by  petition,  unless  a  written 
renunciation  of  every  person  having  such  a  prior  right,  is  fi'ed 
with  the  surrogate,  and  the  execution  thereof  is  proved  to  his 
satisfaction.  The  petition  n\nst  pray  that  all  the  persons  having 
a  prior  right,  who  have  not  renounced,  be  cited  to  show  cause, 
why  administration  should  not  be  granted  to  the  petitioner.  The 
proceedings  thereuiwn  are  the  same,  as  upon  an  application  for 
administration  upon  the  estate  of  an  intestate. 

2  R.  S.   76.  I  35   (2  Edm.   77). 

I  2045.   Executor  or  adminlMtrator  to  qualify. 

An  executor,  from  whom  a  bond  is  required,  as  prescribed  in 
this  article,  or  an  administrator  with  the  will  annexed,  must,  be- 
fore letters  are  issued  to  him,  qualify  as  prescribed  by  law,  with 
respect  to  an  administrator  upon  the  estate  of  an  intestate:  and 
tlie  provisions  of  article  fourth  of  this  title,  with  respect  to  the 
bond  to  be  given  by  the  administrator  of  an  intestate,  apply  to  a 
bond  given  pursuant  to  this  section;  except  that,  in  fixing  the 
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penalty  thereof,  the  surrogate  Diiist  take  into  consideration  the 
vaino  of   the   real   uroperty,   or   of   the   proceeds   thereof,    which 
nuiy  come   to   the   hands   of   the   executor   or  administrator,    by 
virtue  of  any  provision  contained  in  the  will. 
2  R.  S.  76.  i  42.     See  poMt.   IS  2G67.  2815,  2810. 

f   24i40.  ESffect  of  certain  provinIonM  limited. 

This  article  does  not  vary  the  effect  of  a  decree  for  probate, 
made  before  this  chapter  tal&es  effect,  as  declared  in  the  statutes 
then  in  force. 
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ARTICLE   SECOND. 

Revocation  of  probate,  > 

Sc-c.  2647.  Persons  IntercRtPd  may  apply  to  revoko  probate. 

2048.  When  application  must  l)e  made. 

2fi'10.  Citation  thereupon. 

2f>r>0.  Executor,  etc.,   to  suspend  proceedings. 

26.11.  Hearing. 

2«52.  Decree. 

26.'i3.  Notice  of  decree  of  revocation. 

2653a.  Determining  validity  of  a  will. 

i;  2647-2053.    [Repealed  by  T..  1910,  ch.  578.     In  eflFect  Sept. 
1,  1910.] 


H  2«.5:ia.  [Added.  1N1MS}  «iin*d,  18»0,  18f>7.1  Determining 
validity  of  a  will. 

Any  person  interested  as  devisee,  loRatee  or  otborwise,  in  a  will 
or  codicil  admitted  to  probate  in  this  state,  as  provided  l>y  the 
code  of  civil  procedure,  or  any  person  interested  as  heir-at-law, 
next  of  kin  or  otherwise,  in  any  estate,  any  portion  of  which  is 
disposed  of,  or  affected,  or  any  portion  of  which  is  attempted  to 
be  disposed  of,  or  affected,  by  a  will  or  codicil  admitted  to  pro- 
bate in  this  state,  as  provided  by  the  code  of  civil  procedure, 
wit»jin  two  years  prior  to  the  passage  of  this  act,  or  any  heir-at- 
law  or  next  of  kin  of  the  testator  making  such  will,  may  cause 
the  validity  or  invalidity  of  the  probate  thereof  to  be  determined 
in  an  action  in  the  supreme  court  for  the  county  in  which  such 
probate  was  had.  All  the  devisees,  legatees  and  heirs  of  the 
testator  and  other  interested  persons,  including  the  executor  or 
administrator,  must  be  parties  to  the  action.  T'pon  the  com- 
pletion of  service  of  all  parties,  the  plaintiff  shall  forthwith  file 
the  summons  and  complaint  in  the  office  of  the  clerk  of  the 
court  In  which  said  action  is  begun  and  the  clerk  thereof  shall 
forthwith  certify  to  the  clerk  of  the  surrogate's  court  in  which 
the  will  has  been  admitted  to  probate,  the  fact  that  an  action 
to  determine  the  validity  of  the  probate  of  such  will  has  been 
commenced,  and  on  receipt  of  such  certificate  by  the  surrogate's 
court,  the  surrogate  shall  forthwith  transmit  to  the  court  in 
which  such  action  has  been  begun  a  copy  of  the  will,  testimony 
and  all  papers  rein  ting  thereto,  and  a  copy  of  the  decree  of 
probate,  attaching'  the  same  together,  and  certifying  the  same 
under  the  seal  of  the  court.     The  issue  of  the  pleadings  in  such 
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action  snail  be  confined  to  the  question  of  whether  the  writing 
produced  is  or  is  not  the  last  will  and  codicil  of  the  testator, 
or  either.  It  shall  be  tried  by  a  jury  and  a  Tordict  thereon 
shall  be  conclusive  as  to  the  real  or  personal  property,  unless  a 
new  trial  be  granted  or  the  judgment  thereon  be  reversed  or 
vacated.  On  the  trial  of  such  issue  the  decree  of  the  surrogate 
admitting  the  will  or  codicil  to  probate  shall  be  prima  facie  evi- 
dence of  the  due  attestation,  execution  and  validity  of  such  will 
or  codicil.  A  certified  copy  of  the  testimony  of  such  of  the  wit- 
nesses examined  upon  the  probate,  as  are  .out  of  the  jurisdiction 
of  the  court,  dead,  or  have  become  incompetent  sin<'e  (he  probate, 
shall  be  admitted  in  evidence  on  the  trial.  The  party  sustaining 
the  will  shall  be  entitled  to  open  and  close  the  evidence  and  argu- 
ment, lie  shall  offer  the  will  in  prol>ate  and  rest.  The  other 
party  shall  then  offer  his  evidence.  The  party  sustaining  the  will 
shall  then  offer  his  other  evidence  and  rebutting  testimony  may 
be  offered  as  in  other  cases.  If  all  the  defendants  make  default 
in  pleading,  or  if  the  answers  served  in  said  action,  raise  no  is- 
sues, then  the  plaintiff  may  enter  judgment  as  provided  in  article 
two  of  chapter  eleven  of  the  code  of  civil  proccduro  in  the  case 
of  similar  defaults  in  other  actions.  If  the  judgment  to  be 
entered  in  an  action  brought  under  this  section  is  that  the  writ- 
ing pro<luced  is  the  last  will  and  codicil,  or  either  of  the  testator, 
saiil  judgment  shall  also  provide  that  all  parties  to  said  action, 
and  all  persons  claiming  under  them  subsequently  to  the  com- 
mencement of  the  said  action,  be  enjoined  from  bringing  or  main- 
taining anj'  action  or  procce<ling,  or  from  interposing  or  main- 
taining a  defense  in  any  action  or  proceeding  bastMl  upon  a  claim 
that  such  writing  is  not  the  last  will  or  codi<'il,  or  either,  of  the 
testator.  Any  judgment  heretofore  entered  under  this  section 
determining  that  the  writing  produee<l  is  the  last  will  and  codicil, 
or  either,  of  the  testator,  shall,  uimui  application  of  any  party 
to  said  action,  or  any  person  claiming  through  or  under  them, 
and  upon  notice  to  such  persons  as  th*»  court  at  special  term 
shall  direct,  be  amended  by  such  court  so  as  to  enjoin  all  parties 
to  said  action,  and  all  persons  claiming  under  the  parties  to  said 
action  subsequentlv  to  the  commencement  thereof,  from  bringing 
or  maintaining  any  action  or  proceeding  impeaching  the  validity 
of  the  probate  of  the  said  will  and  codicil,  or  either  of  them,  or 
based  upon  a  claim  that  such  writing  is  not  the  last  will  and 
codicil,  or  either,  of  the  testator,  and  from  setting  up  or  main- 
taining such  impeachment  or  claim  by  way  of  answer  in  any 
action    or   proceeding.      When    final    judgment    shall   have   been 
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entered  in  such  action,  a  copy  thereof  shall  be  certifitd  and  trans- 
mitted to  the  clerk  of  the  surrogate's  court  in  which  such  will 
was  admitted  to  probate.  The  action  brought  as  herein  pro- 
Tided  shall  be  commenced  within  two  years  after  the  will  or 
codicil  has  been  admitted  to  probate,  but  persons  within  the 
age  of  minority,  of  unsound  mind,  imprisoned,  or  absent  from 
the  state,  may  bring  such  action  two  years  after  such  disability 
has  been  removed. 

L.   1S02,   ch.   501;  L.   ISOG,  cb.   043:  U   1S07.   ch.  7C1.     In  effect  May  22. 
1807.     Supersedes  ameiidmeut  iu  oti.    104.   L.   1S97. 
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article:  third. 

Probate  of  fieirsfiip. 

Bee.  2664.  Heir,   etc.,    may   apply   to   establish   helrehlp. 
2660.  Citation;   appearance  of  persons  interested. 

2666.  What  facts   to   be   ascertained;   decree  thereupon. 

2667.  Decree    to   be   recorded;    effect   thereof. 

2668.  Petition  to  vacate  or  modify  it. 

2669.  Id.;  when  granted. 

I  2664.  Heir,  etc.,  may  apply  to  eatabllnh  lielrabip. 

Where  a  person,  seized  in  fee  of  real  property  within  the  State, 
dies  intestate,  or  without  having  devised  his  real  property  to  spe- 
cific persons,  his  heirs,  or  any  of  them,  or  any  person  deriving 
title  from  or  through  such  heirs  or  any  of  them,  may  present  to 
the  surrogate's  court  which  has  acquired  jurisdiction  of  the  es- 
tate, or,  if  no  surrogate's  court  has  acquired  such  jurisdiction,  then 
to  the  surrogate's  court  of  the  county  where  the  real  property,  or 
any  part  thereof  is  situated,  a  written  petition  duly  verified;  de- 
scribing the  real  property;  setting  forth  the  facts  upon  which  the 
jurisdiction  of  the  court  depends:  and  the  interest  or  share  of 
the  petitioner,  and  of  each  other  heir  of  the  decedent,  in  the  real 
property;  and  praying  for  a  decree  establishing  the  right  of  inher- 
itance thereto,  and  that  all  the  heirs  of  the  decedent  may  be 
cited  to  attend  the  probate  of  that  right.  Upon  the  presentation 
of  such  a  petition  the  surrogate  must  issue  a  citation  accordingly. 

I  2696.  Citation  I  appearance  of  persona  Intereated. 

The  citation  must  set  forth  the  name  of  the  decedent  ana  of 
the  petitioner;  the  interest  or  share  which  the  petitioner  claims; 
and  a  brief  description  of  the  real  property.  Any  heir  of  the  de- 
cedent, who  has  not  been  cited,  may  nevertheless  appear  at  the 
hearing:  and  thereby  make  himself  a  party  to  the  special  proceed- 
ing. But  this  section  does  not  affect  a  right  or  interest  of  such 
a  person,  unless  he  becomes  a  party. 

See  fif  2616.  2617.  2610  and  2623.  ante. 

I  266€.  What  facta  to  be  aacertalned;  decree  tberevpon. 

Upon  the  return  of  the  citation,  the  surrogate  must  hear  the 
allegations  and  proofs  of  the  parties.  If  it  appears  that  there  is 
a  contest,  respecting  the  heirship  of  a  party,  or  respecting  the 
share  to  whicn  a  party  is  entitled,  as  an  heir  of  the  decedent, 
the  surrogate  must  dismiss  the  proceedings.  If  there  is  no  such 
contest,  he  must  inquire  into  the  facts  and  circumstances  of  the 
case.  iThe  petitioner  must  establish,  by  satisfactory  evidence,  the 
fact  of  the  decedent's  death:  the  ploce  of  his  residence  at  the 
time  of  his  death:  his  intestacy,  either  generally,  or  as  to  the 
rpal  property  in  quosticm:  the  nnml)er  of  heirs  entitled  to  inherit 
the  property  in  question;  the  name,  age,  residence,  and  relation- 
ship to  the  decedent,  of  each;  and  the  interest  or  share  of  each  in 
the  property.  The  surrogote,  where  these  facts  are  established, 
must  make  a  decree,  describing  the  property,  and  declaring  that 
the  right  of  inheritance  thereto  hns  been  established  to  his  satis* 
faction,  in  accordance  with  the  fac'.s,  which  must  be  recited  in  the 
decree. 

L.   Ib73.  cb.  062.  |f  1  and  2.  am'd;  L.  1874.  ch.  127  (9  Bdm.  861) 
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I  2657.  Deeree  to  be   recorded  |   effect   thereof. 

An  exemplified  copy  of  a  deeree,  made  as  prescribed  in  the  last 
section,  and  of  the  proofs  taken  thereux)ou,  may  be  recorded  in 
the  office  of  the  clerk,  or  of  the  register,  as  the  case  requires,  of 
each  county  in  which  tlie  real  j)roi)erty  is  situated,  as  prescribed 
by  law  for  recording  a  deed,  and,  from  the  time  when  the  exem- 
plifications are  so  recorded,  the  decree,  or  the  record  thereof,  is 
presumptive  eyidence  of  the  facts  so  declared  to  be  establisned 
thereby. 
L.  1878,    cb.  662.  {f  1  and  2,  amd;  L.  1874.  ch.  127  (9  Edm.  861). 

I  2658.  Petition  to  Tacate  or  modify  It. 

Any  person,  other  than  a  party  to  a  special  proceeding,  insti- 
tuted as  prescribed  in  this  article,  or  the  heir,  devisee,  or  assignee 
of  such  a  party,  may,  at  any  time  within  ten  years  after  a  decree 
establishing  the  right  of  inheritance  is  made  therein,  present  to 
the  court  a  written  petition,  duly  verified,  showing  that  he  has  a 
right,  title,  or  interest  in  the  real  property,  or  a  part  thereof,  which 
is  injuriously  affected  by  the  decree;  stating  that  the  decree  is 
erroneous  in  some  material  particular,  specified  therein;  and 
praying  that  the  decree  may  be  set  aside  or  modified  in  that  par- 
ticular, and  that  all  the  persons,  whose  heirship  was  established 
by  the  decree,  may  be  cited  to  show  cause,  why  the  prayer  ot 
the  petition  should  not  be  granted.  If  an  heir  has  since  died,-  or 
has  conveyed  the  share  or  interest  so  established,  by  a  deed  duly 
recorded  in  the  county,  the  petition  must  state  that  fact;  and 
must  pray  that  the  persons  who  have  succeeded  to  his  interest, 
may  be  also  cited.  Upon  the  presentation  of  such  a  petition,  the 
surrogate  must  issue  a  citAtlon  accordingly. 

I  20S9.   Id.;  wlien  grranted. 

Where  a  petition  is  presented  as  prescribed  in  the  last  sec- 
tion, and  it  appears,  upon  the  hearing,  that,  if  the  petitioner,  or 
his  ancestor,  testator,  or  grantor,  had  been  a  party  to  the  special 
proceeding,  the  decree  or  a  part  thereof  could  not  have  been 
legally  made,  as  proscribed  In  this  article,  the  surrogate  must  va- 
cate or  modify  the  decree  accordingly.  An  exemplified  copy  of  the 
decree  or  order,  so  vacating  or  modifying  the  original  decree,  may 
be  recorded  in  the  office  of  any  clerk  or  register,  where  a  copy  of 
the  original  'decree  was  recorded. 
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ARTICLES  FOURTH. 

Grant  of  letters  of  administration. 

Bee.  2060.  Who  entltlcnl  to  lotters  of  administration. 

2rt61.  Persons  Incompetent  to  rewlve  lettorH. 

2««2.  Application   for  IctterH. 

2UUU.  (MlationH:  prweedines  upon  return  tI)cr(H>f. 

2(1(14.  AdmlnlHtrator'fi  liuna. 

2«Wm.  When   county    treasurer    to   hv   ex-offlcio   public   admiuifttrator. 

2<H{(;.  Bond,   lottont  of  adminlBtnitl«>n  and  proceetllnps  thereon. 

2<U17.  When   authority  of  county   trt»a>«nrer  auiierKeiUnl. 

2«rtS.  r«)\ver8    and    procee<linKs    of    county    tn^awirvr    as    admin latrator; 

payments   Into   8tate   treannry. 

2609.  inihllc  admlni-strator  of  Kings  coanty. 

f  2600.  [Am*d.  1804,  18»7,  1909.1  Who  entitled  to  letters 
of  adnilnlatrntlon. 

Administration  in  case  of  intestacy  must  be  granted  to  the 
relatives  of  tlie  deceased  entitled  to  succeed  to  his  personal  prop- 
erty, who  will  accept  the  same,  in  the  following  order: 

1.  To  the  survivinj:  husband  or  wife. 

2.  To  the  children. 
.3.  To  the  father. 

4,  To  the  mother. 

5.  To  the  lirothers. 
0.  To  I  he  sisters. 

7.  To  the  KHindchildren. 

8.  To  any  otlier  next  of  kin  entitled  to  share  in  the  distribn- 
tion  of  the  estate. 

9.  To  an  executor  or  administrator  of  a  sole  lej^atee  named  in 
a  will,  whereby  the  whole  estate  is  devised  to  such  deceased  sole 
legatee. 

If  a  person  entitled  is  a  minor,  administration  must  be  j^ranted 
to  his  guardian,  if  competent,  in  preference  to  creditors  or  other 
persons.  If  no  relative,  or  guardian  of  a  minor  relative,  will  ac- 
cept the  same,  the  letters  must  l»e  granted  to  the  creditors  of  the 
deceased:  the  creditor  tirst  applying,  if  otherwise  competent,  to  be 
entitled  to  preference.  If  no  creditor  applies,  the  letters  must  be 
granted  to  any  other  person  or  persons  legally  competent.  Let- 
ters of  administration  shall  also  be  gi'anted  to  an  executor  or 
administrator  of  a  deceased  person  named  as  .sole  legatee  in  a 
will.  The  public  administrator  in  the  city  of  New  York  has 
preference  after  the  next  of  kin  and  after  an  executor  or  ad- 
ministrator (if  a  sole  legatee  named  in  a  will  whereby  the  whole 
estate  is  devised  to  such  decea.sed  sole  legatee  over  creditors  and 
all  other  persons.  In  other  counties,  the  county  treasurer  .shall 
have  preference  next  after  creditors  over  all  other  persons.  If 
several  persons  of  the  same  degree  of  kindred  to  the  intestate 
are  entitled  to  administration,  they  must  be  preferred  in  the 
following  order:  First,  men  to  women;  second,  relatives  of  the 
whole  blood  to  those  of  the  half  blood:  third,  unmarrietl  women 
to  married.  If  there  are  several  persons  equally  entitled  to  ad- 
ministration, the  surrogate  may  grant  letters  to  one  or  more  of 
such  persons,  and  administration  may  be  granted  to  one  or  more 
competent  persons,  although  not  entitled  to  the  same,  with  the 
consent  of  the  i>erson  entitled  to  be  joined  with  such  person  or 
persons;   which    consent   must   be    in   writing,    and    filed    in    the 
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offlcp  of  the  surrogate.  If.  in  an  notion,  brought  or  about  to  be 
brought,  the  intestate,  if  living,  would  be  a  proper  party  thereto, 
any  party  to  sm-ii  action,  interested  in  the  subject  thereof,  may 
apply  to  the  surrogate's  court  for  the  granting  of  letters  of  ad- 
ministration to  himself,  or  some  other  quaiitied  person,  and  upon 
the  jurisdictional  facts  being  satisfactorily  shown,  and  no  rela- 
tive, or  guardian  of  a  minor  relative,  and  no  creditor,  county 
treasurer  or  public  administrator  consenting  to  such  ad- 
ministnition,  some  legally  competent  person  must  be  appointed 
admiuiHtrator. 

L.  1«M,  ch.  503;  L.  1807.  ch.  177.  AmM  by  L.  1900,  ch.  65.  Also  partly 
repoiilod  by  L.  10t:0.  ch.  18.  Sfo  C-r.B)lirt?it«d  Laws.  tit.  DfK^eJent  Estate 
I.aw,  I  103.  See  note  74  of  notes  of  Board  of  Statutory  OonBolidation  at 
end   of   code. 

i  2G61.  [Am*d,  1803.1  Pernons  incompetent  to  receive 
letters. 

Letters  of  administration  shall  not  be  granted  to  a  person  con- 
victed of  an  infamous  crime,  nor  to  any  one  incapable  by  law  of 
making  a  contract,  nor  to  person  not  a  citizen  of  the  United 
States,  unless  he  is  a  resident  of  the  state,  nor  to  a  person  under 
twenty-one  years  of  age,  or  who  is  adjudged  incompetent  by  the 
surrogate  to  execute  the  duties  of  such  trust  by  reason  of  drunk- 
enness, improvidence  or  want  of  understanding. 

L.   1803,  cb.  686. 

I   20G2.   TAmM,  1803,  lOOO.I      Application  for  letter*. 

A  person  entitled  absolutely  or  contingently,  to  administration 
on  the  estate  of  an  intestate,  or  any  person  having  a  claim  for 
the  funeral  expenses  of  the  decedent,  may  present  to  the  surro- 
gate's court  having  jurisdiction,  a  written  petition,  duly  verified, 
praying  for  a  decree  awarding  letters  of  administration,  either  to 
him,  or  to  such  other  person  or  persons,  having  a  prior  right,  as 
is  entitled  thereto,  or  in  the  alternative,  as  the  petitioner  elects, 
and  if  necessary,  that  the  persons  required  to  be  cited,  as  pre- 
scribed in  the  next  section,  be  cited  to  show  cause  why  such  a  de- 
cree should  not  be  made.  The  petition  must  set  forth  the  peti- 
tioner's title;  the  facts  on  which  the  iurisdiction  of  the  court  to 
grant  letters  of  administration  upon  the  estate  depends;  and  the 
names  of  the  husband  or  wife,  if  any,  and  of  the  next  of  kin  of 
the  decedent,  so  far  as  they  are  known  to  the  petitioner,  or  can 
be  ascertained  by  him  with  due  diligence.  A  citation  shall  not  be 
iss'ued,  and  a  decree  shall  not  be  made,  where  a  citation  is  not 
necessary,  until  the  petitioner  presumptively  proves,  by  affidavit 
or  otherwise,  to  the  s:itisf;iction  of  the  surrogate,  the  existence  of 
all  the  jurisdictional  facts,  and  particularly  that  the  decedent  left 
no  will.  For  the  jmrpose  of  the  inquiry  touching  any  of  these 
matters,  the  surrognte  may  issue  a  subj>oena,  requiring  any  per- 
son to  attend  and  be  examined  as  a  witness. 

Am'd  by  L.   1S03,   ch.   CSO;   L.   1900,   ch,    184.     In  cflfect  Sept.   1,   1000. 

I  260.1.  fAnril,  1803,  1011.]  Citationii;  proceedinirN  upon 
return   thereof. 

Every  person,  being  a  resident  of  the  State,  who  has  a  right  to 
administration,  prior  or  e<iual  to  that  of  the  petitioner,  and  who 
has  not  renounced,  musfr  be  cited  upon  a  petition  for  letters  of 
administration.  The  surrc»gate  may,  in  his  discretion,  issue  a  cita- 
tion to  non-residents,  or  th<tse  who  have  renounced,  or  to  any  or 
all  other  persons  interest(»d  in  the  estate,  whom  he  thinks  proper 
to  cite.  Where  it  is  not  necessary  to  cite  any  person,  a  decree, 
granting  to  the  petitioner  letters,  may  be  made  on  presentation  of 
the  petition.  Where  the  surrogate  is  unable  to  ascertain,  to  his 
satisfaction,  whether  the  decedent  left,  surviving  him,  any  person 
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entitled  to  .succeed  to  his  estate,  or  if  it  shall  appear  to  the  surro- 
gate that  the  decedent  left  no  heirs-at-law  or  next  of  kin,  a  cita- 
tion must  be  issued  directed  generally  to  all  creditors  of,  and  i)er- 
sons  interested  in  the  estate,  and  also  to  the  attorney-general,  ami 
the  public  administrator  of  the  proper  county,  retiuiring  them  to 
show  cause  why  administration  should  not  be  granted  to  the  peti> 
tioner.  Any  person  who  has  a  right  to  administration,  prior  or  equal 
to  that  of  the  petitioner,  may  renounce  his  right  by  a  written  instru- 
ment, acknowledged  or  proyed  and  certified  in  like  manner  as  a 
deed  to  be  recorded  in  the  county,  or  otherwise  proved  to  the  sat- 
isfaction of  the  surrogate;  which  must  be  filed  in  the  surrogate's 
office.  Where  a  citation  is  issued,  any  creditor  of  the  decedent, 
or  any  person  interested  in  the  personal  estate,  although  not  cited, 
may  appear  and  make  himself  a  party  to  the  special  proceeding, 
in  like  manner  and  with  like  effect,  as  a  devisee  or  letratee,  who 
is  not  cited  on  an  application  for  probate.  On  the  return  of  a 
citation,  issued  as  prescribed  in  this  article,  the  surrogate  must 
make  such  a  decree  in  the  premises  as  justice  requires.  The  de- 
cree may  award  administration  to  any  party  to  the  special  pro- 
ceeding who  appears  to  be  entitled  thereto.  The  surrogate,  in  his 
discretion,  may  award  administration  without  a  personal  exam- 
ination of  the  persons  to  whom  it  is  awarded. 

Aiu'd  by  L.   1883.  cli.  680;  L.   lUll,  ch.  431,  in  effect  Sept.  1,  1911. 

§  2064.   [Am'd,  1893.1     Admlnliitrator*!!  b.oiifl. 

A  person  appointed  administrator,  before  letters  are  issued  to 
him,  must  file  his  official  oath,  execute  to  the  people  of  the 
State,  and  file  with  the  surrogate,  the  joint  and  several  bond 
of  himself  and  two  or  more  sureties,  in  a  penalty  fixed  by  the 
surrogate,  not  less  than  twice  the  value  of  the  personal  property 
of  which  the  decedent  died  possessed  and  of  the  probable  amount 
to  be  recovered  by  reason  of  any  right  of  action,  granted  to  an 
executor  or  administrator,  by  special  provision  of  law.  The  sum 
to  be  fixed  as  the  amount  of  the  penally  must  be  ascertained 
by  the  surrogate,  by  the  examination  on  oath  trt  the  applicant 
or  any  other  person,  or  otherwise,  as  the  surrogate  tliinkM  proper. 
The  bond  must  be  conditioned  that  the  administrator  will  faith- 
fully discharge  the  trust  reposed  in  him  as  such  and  obey  all 
lawVtil  decrees  and  orders  of  the  surrogate's  court  touching  the 
administration  of  the  estate  committed  to  him.  But  where  a 
right  of  action  is  granted  to  an  executor  or  administrator  by 
special  provision  of  law,  if  it  appears  to  be  impracticable  to  give 
a  bond  sufficient  to  cover  the  probable  amount  t<»  be  recovered, 
the  surrogate  may,  in  his  discretion,  accept  modified  .security, 
and  issue  letters  limited  to  the  prosecution  of  such  action,  but 
restraining  the  executor  or  administrator  from  a  compromise  of 
the  action,  and  the  enforcement  of  any  judgment  recovered 
therein,  until  the  further  order  of  the  surrogate  on  additional 
further  satisfactory  security.  In  cases  where  all  the  next  of  kin 
to  the  intestate  consent  the  penalty  of  the  bond  need  nut  exceed 
double  the  amount  of  the  claims  of  the  creditors,  against  the  es- 
tate, presented  to  the  surrogate,  pursuant  to  a  notice  to  be  pub- 
li.<hecl  twice  a  week  for  four  weeks  in  the  official  State  paper  and 
in  two  newspapers  published  in  the  city  of  New  York,  and  once 
a  week  for  four  weeks  in  two  newspapers  published  in  the  county 
where  the  intestate  usually  resided,  and  in  the  county  where  he 
died,  reciting  an  intention  to  apply  for  letters  under  this  pro- 
vision, and  notifying  creditors  to  present  their  claims  to  the  sur- 
rogate on  or  before  a  day  to  be  fixed  in  such  notice,  which  shall 
be  at  least  thirty  days  after  the  first  publication  thereof;  but  no 
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bond  so  given  shall  be  for  less  than  five  thousand  dollars; 
and  such  bond  may  be  increased  by  order  of  the  surrojfate  for 
cauKe  shown.  Pending  such  application^  no  temporary  adminis- 
trator shall  be  ax>poiuted,  except  on  petition  of  such  next  of  kin. 

L.   1S03,  cb.  em.     Sue  Banking  Law,   S   1586.  L.  1007,   ch.  612. 

«  2005.  [AmM,  1K93.]  1^'lien  county  treamirer  to  be  ex- 
olflclo   public   administrator. 

The  county  treasurer  of  each  county,  except  New  York  and 
Kings,  by  virtue  of  his  oflice,  has  authority  to  collect  and  take 
charge  of  the  assets  of  every  person  dying  intestate,  amounrang 
to  one  hundred  dollars  or  more»  on  which  letters  of  administration 
are  not  granted,  in  the  following  cases: 

1.  When  such  persons  leave  assets  in  the  county  of  the  treas- 
urer and  there  is  no  widow  or  relative  in  the  county  entitled  or 
competent  to  take  letters  of  administration  on  the  estate. 

2.  When  assets  of  any  such  person,  after  his  death,  come  into 
the  county  of  the  treasurer  and  there  is  no  person  in  the  county 
entitled  and  competent  to  take  administration  of  the  estate. 

In  such  cases  intestacy  is  presumed  until  a  will  is  proved  and 
letters  testamentary  issued  thereon.  For  the  purpose  of  collect- 
ing and  preserving  such  estates,  the  county  treasurer  may  main- 
tain suits  in  his  name  of  office,  and  without  any  other  authority, 
in  the  same  manner  as  an  executor  may  by  law.  If  there  is  a 
widow  or  relative  of  such  intestate  entitled  to  administration  on 
his  estate  in  the  county,  and  if  due  proof  is  made  to  the  surro- 
gate in  the  county  that  there  are  creditors  or  relatives  of  the 
deceased,  residing  more  than  one  hundred  miles  distant  from 
the  residence  of  the  surrogate,  who  are  interested  in  the  dis- 
tribution of  the  estate,  and  that  the  effects  of  the  deceased  are 
in  danger  of  waste  or  embezzlement,  he  may  grant  an  order  to 
the  treasurer  of  the  county,  authorizing  him  to  seize  and  secure 
the  said  effects,  or  any  part  thereof,  which  order  shall  vest  in 
him  all  the  powers  given  in  this  section.  When  any  county  treas- 
urer is  authorized,  pursuant  to  the  provisions  of  this  section,  to 
take  charge  of  any  property  of  an  intestate,  he  shall  have  the 
same  powers  and  be  entitled  to  take  the  same  proceedings  which 
an  administrator  of  the  estate  of  a  deceased  person  may  have 
or  be  entitled  to  take,  for  the  discovery  of  any  property  of  the 
ir.t estate,  which  may  be  concealed  or  withheld,  and  for  the  sal*' 
of  any  that  may  be  perishable;  and  to  cause  an  inventory  of  the 
property  of  the  intestate  to  be  made  by  appraisers  appointed  by 
the  surrogate,  executed  by  the  county  treasurer  anrl  filed  M'ith 
the  surrogate.  Such  inventory  shall  be  returned  to  the  surrogate 
within  ten  days  after  the  county  treasurer  takes  charge  of  such 
property:  and  the  time  for  making  the  return  may,  for  good  <*anse 
shown,  be  exten<led  by  the  surrogate  ten  days  longer.  If  the 
county  treasurer  neglects  to  make  the  return  within  the  time 
prescribed,  he  shall  forfeit  the  sum  of  five  hundred  dollars,  to 
be  sued  for  and  recovered  by  the  county  superintendent  of  the 
poor,  for  the  use  of  the  poor  of  the  county,  and  also  forfeit  his 
office.  The  treasurer  of  the  county  of  Richmond  shall  -not  act  in 
any  case  where  the  public  administrator  of  the  city  of  New  York 
has  jurisdiction. 

L.    1803,   ch.   686. 

f  Zeee.  [Am»d,  1898.]  Bond!  letters  of  admlnliitratlon  and 
proceedlnsm  tbereon. 

When  the  inventory  is  returtied,  the  county  treasurer  must  give 
the  bond  required  by  law  to  be  given  by  a  temporary  adminis- 
trator appointed  by  a  /surrogate,  with  sucli  sureties  and  in  such 
penalty  as  the  surrogate  approves,  and  the  surrogate  must  then 

U86 


§  2667  SURROGATES'  COURTS,        c.  18,  t.  3,  a.  4 

issue  letters  to  such  county  treasurer,  authorizing  him  to  collect 
and  preserve  the  estate  of  the  deceased.  The  surrogate  must 
immediately  thereafter  cause  notice  thereof  to  be  published  once 
in  each  week  for  three  months,  in  a  newspaper  printed  in  his 
county,  and  in  the  official  State  paper,  requiring  all  persons  claim- 
ing a  right  to  administer  ou  such  estate  to  appear  and  interpose 
such  claim  before  the  surrogate  within  a  certain  time  to  be 
therein  specified.  Hot  less  than  six  months  after  the  first  publica- 
tion of  such  notice  in  the  official  State  paper.  If  before  sucn 
time  any  person  entitled  to  administer  appears  and  claims  the 
same,  the  surrogate  must  cause  ten  days'  notice  of  such  claim  to 
be  served  on  the  county  treasurer  and  may.  at  the  expiration  of 
such  time,  grant  letters  to  such  persons  unless  it  appear  that  he 
is  not  entitled  thereto;  and  thereon  the  publication  of  the  notice 
must  be  discontinued.  At  the  time  appointed,  if  letters  have  not 
been  previously  granted,  any  person  entitled  to  administration  on 
such  estate  and  duly  qualified  and  competent,  who  appears  and 
claims  the  same,  shall  be  entitled  to  letters  testamentary  or  of 
administration,  as  the  case  may  be.  Ou  the  granting  of  such 
letters,  all  control  and  authority  of  the  county  treasurer  over  ttio 
estate  of  the  deceased  cease,  and  he  must  deliver  all  the  assets 
in  his  hands  to  the  person  so  appointed  after  deducting  therefrom 
the  expenses  incurred  in  securing  and  preserving  the  assets,  in 
obtaining  letters,  and  publishing  the  notice  herein  required,  and 
a  reasonable  compensation  for  his  services  not  exceeding  threu 
dollars  for  each  day  necessarily  employed,  to  be  allowed  and 
taxed  by  the  surrogate  on  the  oath  of  the  county  treasurer.  If 
letters  testamentary  or  of  administration  be  not  granted  by  the 
surrogate  to  any  person  at  or  before  the  expiration  of  the  time 
specified  in  the  notice  then  unless  it  appear  that  such  letters  have 
already  been  granted  by  some  other  surrogate,  the  surrogate 
must  graut  letters  of  administration  thereon  to  the  county  treas- 
urer as  in  other  cases,  on  receiving  the  like  bond,  with  the  like 
sureties,  and  in  the  like  penalty,  as  administrators  are  required 
to  give.  The  county  treasurer  must  accept  of  such  letters  and 
give  the  bond  above  required.  Such  letters  and  the  record  thereof, 
and  a  transcript  of  such  record,  duly  certified,  are  couclusive 
evidence  of  the  authority  of  the  county  treasurer  in  all  cases  in 
which  the  surrogate  has  jurisdiction  under  this  article.  The  sur- 
rogate must  inimcdiateli'  transmit  to  the  comptroller  a  certified 
copy  of  all  such  letters  grunted  by  him  to  the  county  treasurer, 
the  expense  of  which  must  be  paid  to  him  out  of  the  State  treas- 
ury, on  the  warrant  of  the  comptroller.  Until  letters  of  adminis- 
tration be  granted,  the  county  treasurer  shall  not  proceed  further 
in  the  administration  of  any  estate  than  to  pay  the  funeral 
charges  of  the  deceased,  to  collect  debts,  to  take  possession  of 
and  secure  his  effects,  to  sell  such  thereof  as  are  perishable  ana 
to  defray  the  expenses  of  the  proceedings  required  by  law. 

L.    1803,   ch.   686. 

S  20G7.  [Am*d,  1803.]  'Wben  autliorlty  of  county  treas- 
urer ■opemeded. 

The  powers  and  authority  of  the  county  treasurer  In  relation 
to  the  estate  of  a  deceased  person  shall  be  superseded: 

1.  By  the  production  of  letters  testamentary  granted  before  or 
subsei^uently  to  his  becoming  vested  with  the  authority  of  an 
administrator  on  the  same  estate. 

2.  By  the  production  of  letters  of  administration  granted  to 
any  other  person  on  the  sjime  estate  before  the  county  treasurer 
became  vested  with  the  powers  of  an  administrator  thereon. 

3.  By  the  production  jof  letters  of  administration  issued  by  the 
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surrogate  of  a  county  in  this  State  of  ^Yhich  the  deceased  was  a 
resident  at  the  time  of  his  death,  jirranted  after  the  c«)iinty  treas- 
urer became  vested  with  the  powers  of  an  administrator  on  the 
estate  of  such  deceased. 

When  his  authority  is  so  superseded,  he  must  deliver  to  tho 
executor  or  administrator  prodncinjr  such  letters,  all  the  assets 
of  the  deceased  in  his  hands,  after  deducting  therefrom  the 
allowance  for  his  services  and  the  expenses  incurred  to  be  taxed 
and  allowed  by  the  surrogate.  All  acts  done  by  him  in  pood 
faith  previous  to  the  time  when  his  authority  shall  be  superseded 
shall  be  valid.  All  suits  commenced  by  him  may  be  continued 
by  and  in  the  name  of  the  executor  or  administrator  who  suc- 
ceeds him  in  the  administration  of  the  estate  in  relation  to  which 
the  suit  may  be  brought. 
L.    18»3,    cb.   CSO. 

{  2008.  [Am'd,  180.'l.l  Powers  and  proceedlnirN  of  county 
treasurer  as  adinlnliitrator;  payments  Into  state  treasury. 

On  receiving  letters  of  administration,  the  county  treasurer 
shall  be  vested  with  all  the  powers  and  rights  of  other  aduiin- 
i-strators,  and  subject  to  the  same  duties  and  obligations,  except 
as  herein  otherwise  provided.  He  must  account  and  may  be  com- 
pelled to  nc'couut  in  the  same  manner  as  other  administrators, 
and  proceedings  for  such  accounting  may  be  had  at  the  instance 
of  any  person  interested,  or  of  the  attorney-general  or  the  comp- 
troUcr.  He  must  be  allowed  on  the  settlement  of  his  accounts 
for  his  expenses  as  other  administrators,  and  for  his  services 
double  the  commissions  allowed  them  by  law.  The  residue  of 
any  moneys  in  his  hands  must  be  paid  into  the  treasury  of  the 
state  for  the  benefit  of  the  persons  entitled  to  receive  the  same. 
He  must  exhibit  to  the  comptroller  annually,  at  the  time  of 
rendering  his  account  of  taxes,  a  verified  statement  of  all  moneys 
received  by  him  for  commissions,  services  and  expenses,  and  the 
total  amount  of  his  receipts  and  expenditures  in  each  case  In 
which  he  has  taken  charge  of  and  collected  any  eflfects,  or  in 
which  he  has  administered  on  any  estate  during  the  preceding 
year,  with  the  name  of  the  deceased,  his  place  of  residence  at 
the  time  of  his  death,  if  known,  and  the  place  from  which  he 
came,  if  he  was  not  a  resident  of  the  State  at  the  time  of  his 
death.  A  copy  of  such  statement  must  be  published  once  a  week 
for  three  weeks  in  a  paper  printed  in  the  county  and  in  the  oflHciai 
State  pai)er,  the  expense  of  which  may  be  retained  by  him  out 
of  any  balance  in  his  hands  payable  into  the  State  treasury.  For 
a  neglect  to  comply  with  this  provision,  he  forfeits  one  hundrpd 
dollars  to  the  people  of  the  State,  to  be  recovered  by  the  attorney- 
gcneral,  and  the  comptroller  shall  give  notice  to  the  attorney- 
general  of  every  such  omission. 

U    1903,    ch.    6S6. 

I  20O9.  [Am'd,  1803,  1004.]  Public  administrator  of  Klnura 
county. 

The  surrogate  of  the  county  of  Kings  shall,  on  or  before  th'^ 
nineteenth  day  of  October,  nineteen  hundred  and  eleven,  and 
every  five  years  thereafter  —  except  as  hereinafter  provided  — 
appoint  a  suitable  person  as  public  administrator  of  said  county 
to  hold  office  for  the  term  of  five  years  unless  sooner  removed  for 
cause,  the  said  term  beginning  on  the  nineteenth  day  of  October, 
nineteen  hundred  and  eleven.  In  case  of  a  vacancy  in  said  office 
by  reason  of  death,  resignation  or  otherwise  said  surrogate  shall 
fill  the  same  by  appointing  a  suitable  person  as  public  adminis- 
trator for  the  full  term  of  five  years  from  the  date  of  such  ap- 
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pointnient  and  qualification.  Before  enterinjf  ui)on  the  perforin- 
ance  of  the  duties  of  his  oflice  the  person  so  appointed  must  take 
and  subscribe  before  the  county  clerk,  or  a  justice  of  the  supreme 
court,  the  constitutional  oath  of  otlice,  and  execute  a 
bond  with  sureties  to  be  approved  by  a  justice  of  the  su- 
preme court,  to  the  county  of  Kings,  in  a  penal  sum 
of  fifty  thousand  dollars,  conditioned  for  the  faithful  dis- 
charge of  all  the  duties  of  his  office,  and  that  he  will  fully 
and  correctly  account  for  and  pay  over  all  moneys  and  property 
that  may  come  into  his  hands  as  such  public  administrator,  ac- 
cording to  law,  which  bond  must  be  tiled  with  the  clerk  of  the 
county.  He  shall  be  entitled  to  retain  from  all  moneys  or  prop- 
erty of  any  intestate  that  come  into  his  hands  after  deducting  all 
actual  and  necessary  expenses  the  same  commissions  as  are  now 
allowed  by  law  to  executors  or  administrators,  and  he  shall  re- 
ceive a  salary  for  his  services  to  be  fixed  by  the  board  of  esti- 
mate and  apportionment  of  the  city  of  New  York  upon  the  rec- 
ommendation of  the  surrogate  of  the  county  of  Kings,  the  same 
to  be  raised  and  x>aid  each  year  in  the  same  manner  as  are  other 
county  charges.  The  public  administrator  shall  not  receive  to 
his  own  use  any  fees  or  emoluments  in  addition  to  his  salary,  and 
he  shall  pay  into  the  treasury  of  the  city  of  New  York  all  com- 
missions and  costs  received  by  him  from  any  source  whatever; 
such  payments  shall  be  made  monthly  and  shall  be  accompani  »d 
by  a  sworn  statement  in  such  form  as  the  comptroller  of  the  city 
of  New  York  shall  prescribe,  showing  in  detail  the  costs  and 
commissions  received  and  allowed  to  him.  A  suitable  office  for 
said  public  administrator  shall  be  provided  for  him  in  one  of  the 
county  buildings  in  the  county  of  Kings.  The  surrogate  shall 
also  appoint  a  counsel  and  a  clerk  to  said  public  administrator, 
their  salaries  to  lye  fixed  by  the  board  of  estimate  and  apportion- 
ment of  the  city  of  New  York  upon  the  recj>nnnendation  of  said 
surrogate  and  to  be  raised  and  paid  each  year  in  the  same  man- 
ner as  are  other  county  charges.  lie  shall  have  the  prior  right 
and  authority  to  collect,  take  charge  of  and  administer  upon 
the  goods,  chattels,  personal  property  nnd  debts  of  persons  dying 
intestate,  and  for  that  purpose  to  maintain  suits  as  surh  public 
administrator  as  any  executor  or  administrator  might  by  law  in 
the  following  cases: 

1.  Whenever  such  person  dies  leaving  any  assets  or  effects  in 
the  county  of  Kings,  and  there  is  no  widow,  husband  or  next  of 
kin  entitled  to  a  distributive  share  in  the  estate  of  such  intestate, 
rcsitlent  in  the  state,  entitled,  c'ompetent  or  willing  to  take  out 
letters  of  administration  on  such  estate. 

2.  When<»ver  assets  or  effects  of  any  person  dying  intestate, 
after  his  death,  come  into  the  county  of  Kings  and  then*  is  no 
such  person  entitled,  competent  or  willing  to  take  administration 
of  the  estate.  In  such  cases  intestacy  is  presumed  until  a  will 
is  proved  and  letters  testamentary  issued  thereon.  All  provi- 
sions of  law  conferring  jurisdiction,  authority  or  power  on,  or 
otherwise  relating  to,  the  ofl^ce  of  public  administrator  of  the 
city  of  New  York  and  to  the  office  of  public  administrator  in  the 
several  counties  of  the  state,  so  far  as  applicable,  apply  to  and 
are  conferred  on  the  office  hereby  created.  The  surrogate  of  the 
county  of  Kings,  in  cases  where  now  authorized  by  law  to  issue 
letters  of  temporary  administration,  may  in  his  discretion  issue 
letters  of  temporary  administration  to  such  administrator  with- 
out further  security  than  requirtd  by  this  section. 

U  1SU3,  ch.  68G;  L.  1004.  ch.  3o7',  L.  1911,  ch.  774.  In  effect  July  26, 
1011. 
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ARTICLE  FIFTH. 

Temporary  adm iti istration, 

8eo.  2670.  Wb«n  and  how  temporary  Administrators  may  be  appointed. 
2071.  Apparently  superseded  by  |  2670. 

2672.  General  powers,  etc.,  of  temporary  administrator. 

2673.  Id.;  as  to  reqolrinff  creditors  to  present  claims. 

2674.  Id.;  as  to  paying  debts. 

2675.  Id.;  as  to  real  property. 

2676.  Special  powers  of  temporary  administrator  of  absentee. 

2677.  Temporary  administrator  of  absentee  may  prorlde  for  famOy. 

2678.  Deposit  of  money  by  temporary  administrator. 
•  2679.  Proceedings  where  he  neglects  to  deposit. 

2680.  Money  deposited;  how  withdrawn. 

2681.  Notices  required  by  this  article;  how  given. 

2682.  When  time  to  run  for  or  against  the  estate. 

2683.  Application  of  this  chapter  to  collectors,  etc.,  heretofore  appointed. 

I  2670.  [Am'd,  1808,  1901.]  IVlien  and  how  temporary  ad- 
mlnlatratora  may  be  appointed. 

On  the  application  of  a  creditor,  or  a  person  interested  in  tho 
estate,  the  surrogate  nias',  in  hi.s  discretion,  issue  to  one  or  more 
persons,  competent  and  qualified  to  serve  as  executors,  letters  of 
temporary  administration,  in  either  of  the  following  cases: 

1.  When  for  any  cause,  delay  necessarily  occurs  in  the  granting 
of  letters  testamentary  or  letters  of  administration,  or  4n  probat- 
ing a  will. 

2.  Where  a  person,  of  whose  estate  the  surrogate  would  have 
jurisdiction,  if  he  was  shown  to  be  dead,  disappears  or  is  missing, 
so  that,  after  diligent  search,  his  abode  cannot  bo  ascertained, 
and  under  circumstances  which  afford  reasonable  ground  to  be- 
lieve either  that  he  is  dead,  or  that  he  has  become  a  lunatic,  or 
that  he  has  been  secreted,  confined,  or  otherwise  unlawfully  made 
away  with;  and  the  appointment  of  a  temporary  administrator 
is  necessary  for  the  protection  of  his  property,  and  the  rights  of 
creditors  or  of  those  who  will  be  interested  in  the  estate,  if  it 
is  found  that  he  is  dead.  An  appointment  of  a  temporary  admin- 
istrator, in  a  case  specified  in  subdivision  first  must  be  made  by 
an  order.  At  least  ten  days'  notice  of  the  application  for  sufh 
an  order  must  be  given  to  each  party  to  the  proceeding  who  has 
appeared,  unless  the  surrogate  is  satisfiecf  by  proof  that  the  safety 
of  the  estate  requires  the  notice  to  be  shortened,  in  which  case  he 
may  shorten  the  time  of  service  to  not  less  than  two  days.  Ap- 
plication for  such  an  appointment,  in  a  case  specified  in  subdi- 
vision second,  must  be  made  by  petition,  in  like  manner  as  where 
an  application  is  made  for  administration  in  case  of  intestacy; 
and  the  proceedings  are  the  same  as  prescribed  in  article  fourth 
of  this  title,  relating  to  such  last  mentioned  application.  Such 
an  application  for  the  appointment  of  a  temporary  administratoi 
may  also  be  made,  with  like  effect,  and  in  like  manner,  as  if  mad« 
by  a  creditor,  by  the  county  treasurer  of  the  county  where  tht 
person,  whose  estate  is  in  question,  last  resided;  or,  if  he  was  not 
a  resident  of  the  state,  of  the  county  where  any  of  his  property, 
real  or  personal,  is  situated.  A  temporary  administrator  must 
qualify,  as  prescribed  in  article  fourth  of  this  title,  with  ie«p€ct 
to  an  administrator  in  chief. 

U  1803,  ch.  686;  L.  1901,  ch.  20.    In  effect  Sept.  1,  lOOl. 
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I  2071.  [Apparently  superseded  by  section  2670.] 

f  2672.  [Aim'd,  18M1.]  General  poirem,  etc.,  of  temporary 
admlnlntrator. 

A  temporary  administrator,  appointed  as  prescribed  in  thi?* 
article,  has  authority  to  take  into  his  possession  personal  prop- 
erty; to  secure  and  preserve  it;  and  to  collect  choses  in  action; 
and  for  either  •of  those  purposes,  he  may  maintain  any  action 
or  special  proceetiing.  An  action  may  be  maintained  against 
him,  by  leave  of  the  surrogate,  upon  a  debt  of  the  decedent,  or 
of  the  absentee  whom  he  represents,  in  like  manner,  and  with 
like  effect,  as  if  he  was  an  administrator  in  chief.  The  surrogate 
may,  by  an  order,  made  upon  at  least  ten  days*  notice  to  all  the 
parties  who  have  appeared  in  the  special  proceeding,  authorize 
the  temporary  administrator  to  sell,  after  appraisal,  such  per- 
sonal property,  specifying  it,  of  the  decedent,  or  of  the  absente;^ 
whom  he  represtMUs,  as  it  appears  to  be  necessary  to  sell,  for  the 
benefit  of  the  e.state;  or,  if  it  appears  that  the  safety  of  the 
estate  requires  the  notice  to  be  shortened,  the  surrogate  may 
shorten  the  notice  to  not  less  than  two  days.  The  surrogate 
may,  also,  by  order,  authorize  him  to  pay  funeral  expenses,  or 
any  expense  of  the  administration  of  his  trust,  or  stenographer's 
or  referee's  fees  on  contest  of  a  will  or  administration;  and  he 
may  also  direct  the  payment  of  a  legacy  or  other  pecuniary 
provision  under  a  will  or  a  distributive  share  or  just  proportion- 
ate part  thereof,  according  to  section  two  thousand  seven  huu- 
dred  and  nineteen  of  this  act  as  though  he  were  an  executor  or 
administrator. 

L.  1837.  ch.  460,  |  24  (4  Edm.  491).  am'd;  L.  1864.  cb.  71,  §  0  <6  Edm.  234). 

f  2673.    Id.  I  a«  to  reqvlrlnar  credit om  to  present  claim*. 

After  six  months  have  elapsed,  since  letters  were  issued  to 
a  temporary  administrator,  appointed  upon  the  estate,  of  either 
a  decedent  or  an  absentee,  he  has  the  same  power,  as  an  admin- 
istrator in  chief,  to  publish  a  notice  requiring  creditors  of  the 
decedent  or  absentee,  to  exhibit  their  demands  to  him.  The 
publication  thereof  has  the  same  effect,  with  respect  to  the  tem- 
porary administrator,  and  also  an  executor  or  administrator,  sub- 
sequently appointed  upon  the  same  estate,  as  if  the  temporary 
administrator  was  the  executor  or  an  administrator  in  chief, 
and  the  person  to  whom  the  subsequent  letters  arc  issued  was 
his  successor. 
L.  1870.  ch.  359,  {  10. 

I  2674.    Id.f  aa  to  paylngr  debtM. 

After  a  year  has  elapsed,  since  letters  were  issued  to  a  tem- 
porary administrator,  appointed  under  the  estate,  of  either  a 
decedent  or  an  absentee,  the  surrogate  may,  upon  the  application 
of  the  temporary  administrator,  and  upon  proof,  to  his  satisfac- 
tion, that  (he  assets  exceed  the  debts,  make  an  order,  permitting 
the  applicant  to  pay  the  whole  or  any  part  of  a  debt,  due  to  a 
creditor  of  the  decedent  or  abs<Mitee;  or,  upon  the  petition  of 
such  a  creditor,  he  may  issue  a  citation  to  the  temporary  admin- 
istrator, requiring  him  to  show  'ause  why  he  should  not  pay  the 
petitioner's  debt.  When  such  a  petition  is  presented,  the  pro- 
ceedings are,  in  all  respects,  the  same  ;is  where  a  creditor  pre- 
sents a  petition,  praying  for  d  -lecree  directing  an  executor  or 
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administrator  to  pay  his  debt,  as  prescribed  in  article  first  of 
title  fourth  of  this  chapter. 

L.  1870.  cb.  350,   f  10. 

I  2675.    [Am'd,  1901.]     Id.;  aa  to  real  propevtr* 

When  a  temporary  administrator  is  appointed  and  a  proceeding 
is  pending  for  the  probate  of  a  will  of  real  property,  or  there  is  a 
delay  in  the  granting  of  letters  testamentary  or  administration 
on  such  a  will  or  in  the  qualification  of  a  trustee  named  therein, 
the  order  appointing  him  may  confer  upon  him  authority  to  take 
possessrion  of  real  property,  in  the  same  or  another  county,  which 
is  aflFected  by  the  will,  and  to  receive  the  rents  and  profits  thereof. 
The  surrogate  may,  by  an  order,  confer  upon  him  authority  to 
lease  any  or  all  of  the  real  property,  for  a  terra  not  exoet»diug 
one  year;  or  to  do  any  other  act  with  respect  thereto,  except  to 
sell  it,  which  is,  in  the  surrogate's  opinion,  necessary  for  the  exe- 
cution of  the  will,  or  the  preservation  or  benefit  of  the  real  prop- 
erty. For  either  of  these  purposes,  he  may  maintain  or  defend 
any  action  or  special  proceeding. 
Id.,  I  18;  L.  1901,  ch.  21.    Id  eifect  Sept.  1.  1001. 

S  2676.  Special  po-vrerii  of  temporary  admlniat.^ator  of 
absentee. 

A  temporary  administrator,  appointed  upon  the  estate  of  an 
absentee,  has  all  the  powers  and  authority  enumerated  in  the 
last  section,  with  respect  to  the  real  property  of  the  absentee. 
His  acts,  done  in  pursuance  of  that  authority,  bind  the  absentee, 
if  he  is  living,  or  his  heir  or  devisee,  if  he  is  dead,  in  the  same 
manner  as  the  acts  of  an  executor  or  admini:$trator  bind  his 
successor. 

I  8677.  Teatporary  adminlatrator  of  absentee  mar  pro- 
vide for  famllr. 

Upon  proof,  satisfactory  to  the  surrogate,  that  the  wife  or  an 
infant  child  of  an  absentee,  upon  whose  estate  a  temporary 
administrator  has  been  appointed,  is  in  such  circumstances  a-* 
to  require  provision  to  be  made  out  of  the  estate  for  his  or  her 
maintenance,  clothing,  or  education,  the  surrogate  may  make  an 
order,  directing  the  temporary  administrator  to  make  such  pro- 
vision therefor,  as  the  surrogate  deems  proper,  out  of  any  per- 
sonal property  in  his  hands,  not  needed  for  tSe  payment  of  debts. 
L,  1875.  ch.   619,  6  4. 

S  2678.  rAm*d,  1883.]  Deposit  of  money  by  temporary 
administrator. 

A  temporary  administrator,  appointed  as  prescribed  in  this 
article,  must,  within  ten  days  after  any  money  belonging  to  the 
estate  comes  into  his  hands,  deposit  it  as  prescribed  in  this 
section.  Where  he  was  appointed  by  the  surrogate's  court  of 
any  county  except  New-York,  it  must  be  deposited  with  a  person, 
with  a  bank,  or  with  a  domestic  incorporated  trust  company, 
designated  by  the  surrogate:  luit  a  natural  person,  so  designated 
as  depositary,  must  first  file  In  the  surrogate's  office  a  bond  to 
the  surrogate,  in  a  penalty  by  him.  executed  by  th**  depos- 
itary and  two  sureties,  and  conditioned  to  render  a  faithful 
account,  and  pay  over  all  money  received  by  him,  upon  the 
28  601 
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directioD  of  any  court  of  competent  jurisdiction.  Where  the 
temporary  administrator  was  appointed  by  the  suiro^ate  of  the 
county  of  New-YTork,  the  money  must  be  deposited  in  a  domestic 
incorporated  trust  company,  having  its  i)rincii)ai  oUicf  or  place 
of  business  in  the  city  of  New-York,  and  either  specially  approved 
by  the  surrogate,  or  designated,  in  the  general  rules  oi  practice, 
as  a  depositary  of  funds  paid  into  court. 

L.  1864,  ch.  71,  U  1,  2  (6  Edm.  232);  L.  1883.  cb.  399. 

f  22079.  Proceedlnva  ^bere  lie  nefflecta  to   deposit. 

If  a  temporary  administrator  neglects  to  make  a  deposit,  as 
prescribed  in  the  lust  section,  within  the  time  therein  limited, 
the  surrogate  must,  upon  the  application  of  a  creditor  or  person 
interested  in  the  estate,  accompanied  with  satisfactory  proof  of 
the  neglect,  make  nn  order,  directing  him  to  do  so  forthwith,  or 
to  show  cause  why  a  warrant  of  attachment  should  not  issue 
against  him.  In  the  county  of  New-York,  the  order  must  be 
made  returnable  three  days  after  issuing  it;  and  it  must  be 
served  upon  the  temporary  administrator,  at  least  two  days  before 
the  return  day  thereof,  either  personally  or  by  leaving  n  copy 
thereof  within  the  State  at  his  dwelling  place,  or  his  olHce  lor 
the  regular  transaction  of  business  in  person:  or,  if  it  cannot  be 
served  in  either  of  those  methods,  by  serving  it  in  such  other 
manner,  as  the  surrogate  directs.  In  any  other  county,  it  must 
be  made  returnable  within  a  reasonable  time,  not  exceeding 
fifteen  days  after  issuing  It;  and  it  must  be  served,  in  like 
manner,  at  least  ten  days  before  the  return  day  thereof. 

Id..   S   3    (6   Edm.   232). 

I  2080.  Money  depofllted|  how  withdrawn. 

Money  deposited  by  a  temporary  administrator,  as  prescribed 
in  this  article,  cannot  be  withdrawn,  except  upon  the  order  of 
the  surrogate,  a  certified  copy  of  which  must  be  presented  to  the 
depositary.  Such  an  order  may  be  made  upon  two  days'  notice 
of  the  application  therefor,  given  to  all  the  parties  to  the  special 
proceeding,  in  which  the  temporary  administrator  was  appointed, 
who  appeared  therein;   but  not  otherwise. 

Id..  I  6. 

9  2081.  Notices  required  by  thin  article;  how  fflveik. 

A  notice  required  to  be  given,  as  prescribed  in  this  article, 
to  a  party  other  than  the  teniporory  ailniinistrator.  must  be 
served  upon  the  attorney  of  the  party  to  whom  notice  is  to  be 
given;  or,  if  he  has  not  appeared  by  an  attorney,  upon  the  party, 
in  like  manner  as  a  notice  may  bo  serve^l  upon  an  attorney  in 
n  civil  action,  brought  in  the  supremo  court.  But  whore  the 
attorney  or  party  to  bo  sorvod  does  not  re^-id**  *n  the  surrogate's 
county;  or  whore  the  attorney  for  a  party  has  died,  and  no 
other  anpenrance  for  that  party  has  been  filed  in  the  surrogate's 
office;  the  surrogate  nmy,  by  order,  dispense  with  notice  to  that 
party;  or  may  require  notice  to  be  given  to  him,  in  any  manner 
which  he  thinks  proper. 

1  2082.  1%''hen  time  to  rnn  for  or  aaralnat  the  estate. 

Section  2.593  of  this  act  does  not  affect  any  proceeding  in 
favor  of  or  against  an  executor,  or  an  administrator  in  chief, 
where  a  temporary  administrator  of  the  same  estate  has 
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appointed,  except  as  otherwise  prescribed  in  section  2673  and 
section  2674  of  this  act. 

S  2683.  Application  of  thin  clftapter  to  eoUectora,  ete.| 
lieretofore  appolntecl. 

Each  provision  of  this  chapter,  imposing  a  duty  or  liability 
upon  a  temporary  administrator,  appointed  upon  the  estate  of 
a  decedent,  or  his  sureties;  or  conferring  upon  the  surrogate 
power  or  authority  with  respect  to  such  a  temporary  adminis- 
trator, or  his  sureties;  applies  to  a  collector  or  special  admin- 
istrator, appointed  before  this  chapter  takes  effect,  ajid  his 
sureties;  except  so  far  as  it  is  repugnant  to  the  provisions  of  law 
in  force,  when  the  collector  or  special  administrator  was  ap- 
pointed, or  to  the  letters  issued  to  him. 
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article:  sixth. 
Revoealion  of  letters  testamentary  and  letters  of  administration. 

Sec.  2084.  Revocation  of  letters,  upon  pi-oof  of  will,  or  revocation  Oa'  probate, 
etc. 
2685.  Revocation  of  letters  for  disqualification,  misconduct,  etc. 
2tftMt.  Petition;    citation   tuereupou. 
2687.  Uearius;   decree. 

2088.  Decree  not   to  affect   testumeutary   trosts. 
268U.  Application  by  executor,  eic,   lor  luvucutlon  uf  letters. 
2880.  Proceedings  tbeteupon. 

26U1.  In  wliat  cases  letters  may  be  revolted  n-itLo..t  a  citation. 
20U2.  liemalnlng  executors  may  act,   wbeie  Ktiern  of  oue  revoked. 
20d3.  In  other  cases,  successor  to  be  appointed. 

S  2684.  Revoeatlon  of  letter*,  npon  proof  of  will  or  re« 
▼ocatlon  of  probate,  etc. 

Where,  after  letters  of  administration,  on  the  ground  of  intes- 
tacy, have  been  granted,  a  will  is  admitted  to  probate,  and 
letters  are  issued  thereupon;  or  where,  after  letters  have  been 
issued  upon  a  will,  the  probate  thereof  is  revoked,  or  a  subse- 
quent will  is  admitted  to  probate,  and  letters  are  issued  there- 
upon; the  decree,  granting  or  revoking  probate,  must  revoke  the 
former  letters. 

2  R.  S.  78,  S  46  (2  Edm!  80).      See  9  2603,  ante. 

§  22686.  Revocation  of  letter*  for  dlaqvallllcatlon,  nats- 
ooadnct,  etc. 

)  either  of  the  following  cases,  a  creditor,  or  person  inter- 
«ri3ted  in  the  estate  of  a  decedent,  may  present,  to  the  surrogate's 
court,  from  which  letters  were  issued  to  an  executor  or  admin- 
istrator, a  written  petition,  duly  verified,  praying  for  a  decree 
revoking  those  letters;  and  that  the  executor  or  administrator 
may  be  cited  to  show  cause,  why  a  decree  should  not  be  made 
accordingly: 

1.  Where  the  executor  or  administrator  was,  when  letters 
were  issued  to  him,  or  has  since  become,  incompetent,  or  dis- 
qualified by  law  to  act  as  such;  and  the  grounds  of  the  objection 
did  not  exist,  or  the  objection  was  not  taken  by  the  petitioner, 
or  a  person  whom  he  represents,  upon  the  hearing  of  the  appli- 
cation for  letters. 

2.  Where,  by  reason  of  his  having  wasted  or  improperly  applied 
the  money  or  other  assets  in  his  hands,  or  Invested  monoy  in 
securities  unauthorized  by  law,  or  otherwise  improvidently  man- 
aged or  injured  the  property  committed  to  his  charge;  or  by 
reason  of  other  misconauct  in  the  execution  of  his  office,  or 
dishonesty,  drunkenness,  improvidence,  or  want  of  nnderstanding;' 
he  is  unfit  for  the  due  execution  of  his  office. 

3.  Where  he  has  wilfully  refused,  or,  without  good  cause, 
neglected,  to  obey  any  lawful  direction  of  the  surrogate,  con- 
tained in  a  decree  or  order;  or  any  provision  of  law,  relating  to 
the  discharge  of  his  duty. 

4.  Where  the  grant  of  his  letters  was  obtained  by  a  false 
suggestion  of  a  material  fact. 

5.  In  the  case  of  an  executor,  where  his  circumstances  are 
such,  that  they  do  not  nfford  adequate  security  to  the  creditors 
or  persons  interested,  for  the  due  administration  of  the  estate. 

ft.  In  the  case  of  an  executor,  where  he  has  removed  or  is 
ftbout  to  remove  from  the  State,  and  the  case  is  not  one,  where 
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a  Don-resident   executor   would   be   entitled   to   letters    without 
giTiug  a  boud. 

7.  in  the  case  ol  an  executor,  where,  by  the  terms  of  the 
will,  his  office  was  to  cease  upon  a  couimgeucy,  whicli  has 
happened. 

8.  In  the  case  of  a  temporary  admiuistrator,  appointed  upon 
the  estate  of  an  absentee,  where  it  is  shown  thai  ihe  absentee 
has  returned;  or  that  he  is  living,  and  capable  of  returning  and 
resuming  the  management  of  his  affairs;  or  that  an  executor,  or 
an  administrator  in  chief  has  been  appointed  upou  his  estate;  or 
that  a  committee  of  his  property  has  been  appointed  by  a  com- 
petent court  of  the  State. 

2  &.  S.  72  (2  Edin.  73);  L.  1837,  cb.  4G0.  S  34   (4  £<lm.  483). 

f  ZOSe.  Petltloni  citation   thereupon. 

A  petition,  presented  as  prescribed  in  the  last  section,  must 
set  forth  the  facts  and  circumstances,  showing  that  the  case 
is  one  of  those  therein  specified.  Upon  proof,  by  affidavit  or  oral 
testimony,  satisfactory  to  the  surrogate,  of  the  truth  of  the 
allegations  contained  in  the  petition,  a  citation  must  be  issued 
according  to  the  prayer  thereof;  except  that,  where  the  case  is 
within  subdivision  fifth  of  the  last  section,  and  the  executor 
has  given  a  bond,  as  prescribed  in  article  first  of  this  title,  the 
surrogate  may,  in  his  discretion,  entertain  or  decline  to  entertain 
the  application. 

§  2687.  Hearing  I  decree. 

Upon  the  return  of  a  citation,  issued  as  prescribed  in  the  last 
section,  if  the  objections,  or  any  of  them,  are  established  to 
the  surrogate's  satisfaction,  he  must  make  a  decree,  revoking 
the  letters  issued  to  the  person  complained  of.  But  the  surrogate 
may,  in  his  discretion,  dismiss  the  proceedings,  upon  such  terms, 
as  to  costs,  as  justice  requires,  and  may  allow  the  letters  to 
remain  unrevoked,  in  either  of  the  following  cases: 

1.  Where  the  case  is  within  subdivision  third  of  the  last  sec- 
tion but  one.  If  the  direction  of  the  surrogate  or  the  provision 
of  la%v  is  obeyed,  and  suitable  amends  made  to  each  person 
injured  by  the  neglect  or  refusal  to  obey  it. 

2.  Where  the  case  is  within  subdivision  fourth  of  that  section, 
if  the  person  cited  is  entitled  to  letters,  notwithstanding  the 
false  suggestion. 

3.  Where  the  case  is  within  su  1x1  i vision  fifth  of  that  section, 
if  the  executor  gives,  within  a  reasonable  time,  not  exceeding 
five  days,  a  bond,  as  prescribed  in  article  first  of  this  title. 

2  R.  8.  72.  S$  20  ond  21  (2  Edm.  7-:^ 

I  2688.  Decree  not  to  affect  teatamentary  trnata. 

^^*herc  an  executor  or  an  adminisrrator  is  also  a  testamentary 
frnstoe.  a  decree  revoking  his  letters  does  not  affect  his  power 
or  authority  as  testamentary  trustee,  except  in  the  case  spe- 
cially prescribed  for  that  purpose,  in  title  sixth  of  this  chapter. 

{f  208fh  Application  by  executor,  etc.,  for  revocation  of 
letters. 

An  executor  or  administrator  may.  at  any  time,  present,  to 
the  surrogate's  court  a  written   netition,  duly  verified,  praying 
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that  his  account  may  be  judicially  settled;  that  a  decree  may 
tiiereupon  be  made,  revokiug  his  letters,  and  discharging  him 
Accordingly;  and  that  the  same  persons  may  be  cited  to  show 
cause,  why  such  a  decree  should  not  be  made,  who  mubt  be 
cited  upon  a  petition  for  a  judicial  settlement  of  his  account,  as 
prescribed  in  article  second  of  title  fourth  of  this  chapter.  The 
petition  must  set  forth  the  facts  upon  which  the  application  is 
founded;  and  it  must,  in  all  other  respects,  conform  to  a  petition 
praying  for  a  judicial  settlement  of  the  account  of  an  executor 
or  administrator.  The  surrogate  may,  in  his  discretion,  entertain 
or  decline  to  entertain  the  application. 

L.    1870.   cb.   869.    |  8. 

g  2e80.  ProceedlBVB    therenpoB. 

If  the  surrogate  entertains  an  application,  made  as  prescribed  in 
the  last  section,  the  proceedings  thereupon  must  be,  in  all  re- 
spects, the  same,  as  upon  a  petition  for  a  judicial  settlement  of 
the  petitioner's  neeount;  except  that,  upon  the  hearing,  the  surro- 
gate must  first  determine,  whether  sufficient  reasons  exist  for 
granting  the  prayer  of  the  petition.  If  he  determines  that  the^ 
exist,  he  must  make  an  order  accordingly,  and  allowing  the  peti- 
tioner to  account,  for  the  purpose  of  being  discharged.  Upon 
his  fully  accounting,  and  paying  over  all  money  which  is  found 
to  be  due  from  him  to  the  estate,  and  delivering  over  all  books, 
papers,  and  other  property  of  the  estate  in  his  hands,  either  into 
the  surrogate's  court,  or  in  such  a  manner  as  the  surrogate  directs, 
a  decree  may  be  made,  revoking  the  petitioner's  letters,  and  dis- 
diarging  him  accordingly. 

Id.,  part  of  S  8. 

g  2681.  In  i^rliat  caves  letter*  may  be  revoked  fHtlkovt 
n  oitatton. 

In  either  of  the  following  cases,  the  surrogate  must  make  a 
decree,  revoking  letters  testamentary  or  letters  of  administration, 
issued  from  his  court,  without  a  petition  or  the  issuing  of  a 
citation: 

1.  Where  the  person,  to  whom  the  letters  were  issued,  is  not 
a  resident  of  the  State,  or  is  absent  therefrom;  and,  upon  being 
duly  cited  to  account,  neglects  to  appear  upon  the  return  of  the 
citation,  without  nhowing  a  satisfactory  excuse  therefor;  and 
the  surrogate  hns  not  sufficient  reason  to  believe  that  such  an 
excuse  can  be  made. 

2.  Where  a  citation,  issued  to  such  a  person,  in  a  case  pre- 
scribed by  law,  cannot  be  personally  served  upon  him,  by  reason 
of  his  having  absconded  or  concealed  himself. 

3.  Where,  by  reason  of  his  default  in  returning  an  inventory, 
such  a  person  has  remained,  for  thirty  days,  committed  to  jail, 
under  the  surrogate's  order,  granted  in  proceedings  taken  as 
prescribed  in  section  2715  of  this  act. 

4.  In  the  case  of  a  temporary  administrator,  where  an  order 
has  been  made  and  served,  as  prescribed  in  section  2679  of  thia 
act,  directing  him  to  deposit  money,  or  show  cause  why  a  war- 
rant of  attachm'fnt  should  not  issue  against  him:  and  a  warrant 
of  attachment,  issued  thereupon,  has  been  returned  not  serred 
upon  him. 

L.  1846.  ch.  288,  part  of  »  I  (4  Edm.  608)-,  2  B.  S.  85,  |  19  (2  Bdm.  87). 
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1  2092.  Kemalnliiflr  execntorn  may  act,  Trhere  letters  of 
one  revoked. 

Where  one  of  two  or  more  executors  or  administrators  dies,  op 
becomes  a  lunatic,  or  is  convicted  of  an  infamous  offence,  or 
becomes  otherwise  incapable  of  discharging  the  trust  reposed  in 
bim;  or  where  letters  are  revoked  with  respect  to  one  of  them, 
a  successor  to  the  person,  whose  letters  are  revoked,  shall  not 
be  appointed,  except  where  such  an  appointment  i.s  necessary, 
in  order  to  complv  with  the  express  terms  of  a  will;  but  the 
others  may  proceed  and  complete  the  administration  of  the  estate, 
pursuant  to  the  letters,  and  may  continue  any  action  or  special 
proceeding,  brought  by  or  against  all. 

2  R.  S.  78.   8  44   (2  Edm.  79)  ;  L.  1837,  ch.  400,  {  33  (4  Edm.  403). 

8   2693.   In  other   eases,   succensor  to  lie   appointed. 

When  all  the  executors  or  all  the  administrators,  to  whom 
letters  have  been  issued,  die,  or  become  incapable,  as  prescribed 
in  the  last  section,  or  the  letters  are  revoked  as  to  all  of  them; 
the  surrogate  must  grant  letters  of  administration  to  one  or  more 
persons  as  their  successors,  iu  like  manner  as  if  the  former 
letters  had  not  been  issued;  and  the  proceedings  to  procure  the 
grant  of  such  letters,  are  the  same,  and  tiie  same  security  shall 
be  required,  as  in  a  case  of  intestacy,  except  that  the  surrogate 
may,  in  his  discretion,  in  case  where  the  estate  has  been  par- 
tially administered  upon  the  former  rei>resentative  or  repr*^- 
sentktives,  fix  as  the  penalty  of  the  bond  to  l)e  given  by. such 
successor  or  successors,  a  sum  not  less  than  twice  the  value  of 
the  assets  of  the  estate  remaining  unadmiuistered. 

U,§«.    S«e5280&. 
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ARTICL.E    SKVBNTH. 

Foreign  wills;  ancillary  letters. 

Sec.  2604.  Teiitamentary   di»ipo»itiouH ;    what  law  KuvcniH. 

2695.  Ancillary  Icttteri*  uiwn  forei^u  prubate. 

2696.  id. ;  upou  foreisii  K^aut  ot'  admin iMtratiun. 

2607.  To  wboiu  aiuillary  letUT8  b'^autcU. 

2608.  Potltioii;  litatlon. 
2009.  UearluK:  »efurity. 

27()U.   I'ersoiiM   artiiiK   under   ancillary   iPUorM   must   tranMDiit   a»aeta. 

2TU1.  Id. ;  wiion  ilioy  may  be  diitHttMl  tu  pay,  etc..  without  tranamlaslon. 

2702.  Id.  ;  K»'iMTal  iM»wi'r«  uiid  dutle«. 

270:j.   UiM-ordiiii;  wills   pruvwl   In   other  HtateH.   etc. 

2704.   raiMTH  reconleil,  I'lc. ;  bow  autbeutU-ati'd. 

27U5.   [RciH-aliHl.J 

1  a««4.  [Kenenled  by  L.  liK>I),  cb.  18.  See  ConsolidatcMi  Laws, 
tit.  Decedent  Estate  Law,  $  47.] 

f  :e6t>5.  [Anrd,  188M,  IfKMK]  Ancillary  lettorM  upon  for- 
eign probnte. 

Whore  a  will  of  pcrsoual  property,  made  by  a  person  who  re- 
sided without  the  JStnte  at  the  time  of  tlic  execution  thereof,  or 
at  the  time  of  his  death,  has  been  admitted  to  probate,  within 
the  foreign  country,  or  within  the  state,  or  the  territory  of  the 
Unites  States,  where  it  was  executed,  or  where  the  testalo** 
n»sided  at  the  time  of  his  death;  the  surrogate's  court,  having 
jurisdiction  of  the  estate,  must,  upou  an  application  made  as 
jirescribed  in  this  article,  accompanied  by  a  copy  of  the  will, 
and  of  the  foreign  letters,  if  any  nave  been  issued,  authenticnttMl 
as  iirescribed  in  section  forty-five  of  the  decedent  estate  law, 
record  the  will  and  foreign  letters,  and  issue  thereuiwn  ancillary 
letters  testamentary,  or  ancillary  letters  of  admini8trati<>u  with 
the  will   annexed,  as  the  case  requires. 

2  U.  S.  67.  i  nsii  (2  Kdm.  6H|  ;  L.  1S40,  rb.  .'{Si.  |  2  (I  Edin.  r»01  >  ;' 
L.  ISSS.  ih.  405.  Aiu'd  hv  h.  llMm.  <*h.  6r».  |  3.  See  note  75  of  notew  of 
Board   of  Statutory  (NuisoUdation  at  end  of  c<nIc. 

I  2(m«.  [Ant'd,  1888,  lfNM>.]  Id.|  npon  forelflrn  ffrant  of 
admlnlHt  ration. 

Upon'  the  application  by  the  party  entitled,  as  hereinafter  pro- 
vided, or  by  his  duly  authorized  attorney  in  fact,  made  as  pre- 
scribe<l  in  this  article,  to  a  surrogate's  court  having  jurisdiction 
of  the  estate,  and  upon  the  presentation  of  a  copy,  authenticated 
as  pre.*<cribed  in  section  forty-tive  of  the  decedent  estate  law,  of 
letters  of  administration  upon  the  estate  of  a  decedent  who  re- 
sided, at  the  time  of  his  death,  without  this  State,  but  within 
the  Vnited  States,  granted  within  the  state  or  territory  where 
the  <lecedent  so  resided,  or,  in  cases  where  the  decedent,  at  the 
time  of  his  death,  resided  without  the  United  States,  ui>on  the 
presentation  to  such  surrogate's  court  of  satisfactory  proof  that 
the  party  so  applying,  either  personally  or  by  such  attorney  in 
fact,  is  entitleJ  to  the  pos.sesaion  in  the  foreign  country  of  the 
personal  e.**tate  of  such  decedent,  the  surrogate's  court  to  which 
such  copy  of  such  foreign  letters  so  authenticated,  or  such  proof 
is  so  presented,  must  issue  ancillary  letters  of  administration, 
in  accordance  with  such  application,  except  in  the  followini? 
cases: 

1.  Where  ancillary  letters  have  been  previously  issued,  as  pre- 
si'ribod  in  the  last  section. 

2.  Where  an  application,  for  letters  of  admhiistration  upon 
the  estate,   has  been  made  by   a   relative  of  the  decedent,   who 
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is  legally  competent  to  act,  to  a  surrogate's  court  of  this  State, 
having  jurisdiction  to  grant  the  same;  and  letters  have  heen 
granted  accordingly  or  the  application  has  not  been  finally  dis- 
posed of. 

2  R.  S.  75,  I  31  (2  Edm.  77) ;  L.  1888.  rh.  495.  Am'd  by  L.  lOOd.  ch. 
05.  I  3.  See  note  76  of  notes  of  Board  of  SUtutory  Consolidation  at  ead  of 
code. 

I  2097.   [Am*d,  1881.]  To  iTliom  ancillarr  letters  firranted. 

Where  the  will  specially  appoints  one  or  more  persons  as  the 
executors  thereof,  with  respect  to  personal  property  situated 
within  the  State,  the  ancillary  letters  testamentary  must  be 
directed  to  the  persons  so  appointed,  or  to  those  who  are  com- 
petent to  act  and  qualify.  If  all  are  incompetent,  or  fail  to 
qualify,  or  in  a  case  where  such  an  appointment  is  not  made, 
ancillary  letters  testamentary,  or  ancillary  letters  of  administra- 
tion, issued  as  prescribed  in  this  article,  mtist  be  directed  to  the 
person  named  in  the  foreign  letters,  or  to  the  person  otherwise 
entitled  to  the  possession  of  the  personal  property  of  the  de- 
cedent, unless  another  person  applies  therefor,  and  hies  with 
his  petition,  an  instrument,  executed  by  the  foreign  executor  or 
admmistrutor,  or  person  otherwise  entitled  as  aforesaid:  or  if 
there  are  two  or  more,  by  all  who  have  qualified  and  are  acting; 
and  also  acknowledged  or  proved,  and  certified,  in  like  manner 
as  a  deed  to  be  recorded  in  the  county,  authorizing  the  petitioner 
to  receive  such  ancillary  letters;  in  which  case,  the  surrogate 
mnst,  if  the  petitioner  is  a  fit  and  competent  person,  issue  such 
letters  directed  to  him.  Where  two  or  more  persons  are  named 
in  the  foreign  letters,  or  in  an  instrument  executed  as  prescribed 
in  this  section,  the  ancillary  letters  may  be  directed  to  either 
or  any  of  them,  without  naming  the  others,  if  the  others  fail  to 
qualify,  or  if,  for  good  cause  shown,  to  the  surrogate's  satisfac- 
tion, the  decree  so  directs. 

U  18G3.  ch.  40S.  J  1   (6  Edra.  144). 

%  2lt»8.  [Am'd,  18tW,  1910.]      Fetltion)  citation. 

An  application  for  ancillary  letters,  testamentary,  or  ancillary 
letters  of  administration,  as  pre8cril)ed  in  this  article,  must  be 
made  by  petition.  Upon  the  presentation  thereof,  the  surrogate 
mnst  ascertain,  to  his  satisfaction,  whether  any  creditors,  or  per- 
sons claiming  to  be  creditors  of  the  decedent  reside  within  the 
State:  and  if  so,  the  name  and  residence  of  each  creditor,  or  per- 
son claiming  to  be  a  creilitor,  so  far  as  the  same  may  lie  ascer- 
tained. Unless  such  creditors  shall  file  duly  acknowle<lged 
waivers  of  the  issuance  and  service  of  citation,  he  must  there- 
upon issue  a  citation,  dirwted  to  each  person  whose  name  an<l 
residence  have  been  so  ascertained  and  who  has  not  waived  the  , 
issuance  and  service  of  such  citation.  The  surrogate  may  also 
in  his  discretion  issue  a  citation  directe<l  generally  to  all  cred- 
itors, or  persons  claiming  to  be  creditors,  of  the  decedent.  Any 
such  person,  although  not  cited  by  his  name,  may  appear, 
ttud  contest  the  application,  and  thus  make  himself  a  party  to 
the  special  proceeding.     (See  Tax  L.,  S  22S.) 

Id..  SI  2  and  3  (0  Etlm.  141);  I*  18t)0.  eh.  717;  L.  1910.  ch.  2.14,  In  effect 
Sent.  1.   1910. 

I  2690.  Henri nart   necnrltT. 

Upon  the  return  of  the  citation,  the  surrogate  must  ascertain, 
as  nearly  as  he  can  do  so,  the  amount  of  debts  due,  or  claimed 
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to  b(-  «lue,  from  the  decedent  to  residents  of  the  State.  Befort 
ancillary  letters  are  issued,  the  person,  to  whom  they  are  awarded 
must  qualily,  as  prescribed  in  article  fourth  of  this  title,  for  the 
iiualiticatiun  of  an  adiiiiuistrator  upon  the  estate  of  an  intestate, 
except  that  the  iH'nalty  of  the  bond  may,  in  the  discretion  of  the 
surrogate,  i»c  in  such  a  sum,  not  exctHHlinjf  twice  the  auiouut 
which  appMirs  to  be  due  from  the  decedent  to  residents  of  the 
State,  as  will,  in  the  surrogate's  opiniou,  ineffectually  secure  the 
payment  of  those  debts;  or  the  sums  which  the  resident  cred- 
itors will  he  entitled  tn  rei'eive,  from  the  persons  to  whom  th«i 
letters  are  issued,  upon  an  accounting  and  distribution,  either 
within  the  State,  or  within  the  jurisdiction  where  the  priucipaJ 
letters  were  issutnl. 

L.    18G:i.   cU.   40a,    imrt  of   {    1. 

I  274NK  PerMonn  uetlnHr  under  ancillary  letter*  mniit 
tranMiult   aaiietM. 

The  person  to  whom  ancillary  letters  are  issued,  as  prescribed 
in  this  article,  must,  unless  otherwise  directed  in  the  deiTee 
awarding  the  letters;  or  in  a  decree  made  upcii*  an  ac(N>uuting: 
or  by  an  order  of  the  surrogate,  nmde  during  the  administration 
of  the  estate;  or  l)y  the  judgment  or  order  of  a  court  of  reinird, 
in  an  action  to  which  that  iM'rson  is  a  party;  transmit  the  money 
and  other  {M^rsonal  property  of  the  decedent,  received  by  him. 
after  the  letters  are  is.HUfHl.  or  then  in  his  bands  in  another 
capacity,  to  the  State,  territory,  or  country,  where  the  principal 
letters  were  granted,  to  l)e  disposed  of  pursuant  to  the  laws 
thereof.  Aioney  or  other  property,  so  transmitted  by  him,  at 
any  time  before  he  is  so  dire<*ted  to  retain  it,  must  be  allowed 
to  him  upon  an  accounting. 

li  2701.  Id.:  ^-hen  they  may  be  directed  to  pay,  etc., 
'«vltliont    tran.^iniiiMloii. 

The  surrogate's  court,  or  any  court  of  the  State,  which  has 
jurisdiction  of  an  actiiin  to  procure  an  accounting,  or  a  judgment 
ronstruiii^  the  will,  nmy,  in  a  proper  cam^,  by  its  judgment  or 
de<'ree,  dire4-i  a  iHTson.  to  whom  am.'illary  letters  are  issued  as 
prescribed  in  this  article,  to  pay,  out  of  tlie  money  «»r  the  avails 
of  the  property,  received  by  him  under  the  aneillary  letters,  and 
with  which  la>  is  chargeable  upon  his  accounting,  the  debts  of 
the  dt^M'deiit.  due  to  crot'.itors  residing  within  the  State;  or,  if 
the  amount  nt  all  the  decedent's  debts,  here  and  elst»where, 
exceeds  the  amount  t»f  all  the  decedent's  personal  property,  ap- 
plicable thereto,  to  pay  such  a  sum  to  each  creditor,  residing 
within  the  State,  as  etiuals  that  creilitor's  share  of  all  the  dis- 
tributable assets,  or  to  distributt>  tlu>  same  among  h>gatces  or  next 
of  kin,  or  otherwise  disi)ose  of  the  same,  as  justice  requires. 

I   2702.   Id.t   fceneral   powem  and    dntlen. 

The  provisi(ms  of  this  chapter,  relating  to  the  rights,  powers, 
duties,  and  liabiliri(»s  of  an  executor  or  administrator,  apply  to 
a  person  to  whom  ancillary  letters  are  granted,  as  prescribed  in 
this  artich-:  except  those  contained  In  title  fifth  ther<H>f;  or  where 
siM'cial  provision  is  otherwise  made  in  this  article;  or  where  a 
contrary  intent  is  expressetl  in,  or  plainly  to  be  inferred  from, 
the  ('(tntrxt. 

If  37oa-2704.  I  U«.poaled  by  L.  inO{>,  ch.  IH.  See  Consolidated 
Laws,  lit.  Decedent   Estate   Law.   U  4+-4r».J 

I  2705.   [Repealed  by  L.  ^9SS     h.  495.] 

70O 


e.  18,  t.  3,  a.  7  ANCILLARY  LETTERS.  i  2705 


ARTIOLB2    EIGHTH. 

(Added  by   L.   1909,   ch.   66.) 
Probate  of  foreign  tcills. 
Sec.  2705.   Probate  of  foreign   wIIIm   In   tMs  state. 

fi   2706.  Probate   of   furelf;;u    wIIIm    In    this   Mtate. 

The  laat  will  aud  testament  of  any  porsou  hviug  a  citizen  of 
the  United  StateH,  or,  if  foiuale,  whose  father  or  husband  pre- 
viously shall  have  declared  his  intention  to  become  such  citizen, 
who  shall  have  died,  or  hereafter  shall  die.  while  domiciled  or 
ri-sidnit  within  the  United  Kingdom  of  Great  Britain  and 
Ireland,  or  any  of  its  dependencies,  which  shall  affe<*t  prop- 
erty within  this  state,  and  which  shall  have  been  duly  proven 
within  such  foreign  jurisdiction,  and  there  admitted  to  probate, 
shall  be  admitted  to  probate  in  any  county  of  this  state 
wherein  shall  be  any  i)ropcrty  affected  iherebj',  u|H)n  filing  in 
thc^  otHce  of  the  surrogate  of  such  county,  aud  there  recording, 
a  copy  of  such  last  will  and  testament,  certified  under  the 
hand  and  aenl  of  a  consul-general  of  the  United  States  re»i- 
tlent  withiu  such  foreign  jurisdiction,  together  with  the  proofs 
of  the  said  last  will  and  testament,  made  and  accept<»d  within 
such  foreign  jurisdiction,  certified  in  like  manner;  and  letters 
te«tameutary  of  mich  last  will  and  testament  shall  be  issued 
to  the  persons  named  therein  to  be  the  executors  and  trustees, 
or  either,  thereof,  or  to  those  of  them  who,  jjr'ior  to  the  issu- 
ance of  such  letters,  by  formal  renunciation,  duly  acknowledged 
or  proven  in  the  manner  i)rescribed  by  law,  shall  not  have 
renounced  the  trust  therein  devolved  upon  them:  provided,  that 
before  any  such  will  shall  be  admitted  to  probate  iu  any  county 
of  this  state,  tlie  same  pn)ce«*<lings  shall  be  had  in  the  surro- 
Kate>  <'onrt  of  the  proi)er  county  as  are  re<iuired  by  law  upon 
the  proof  of  the  last  will  and  tt^tameiit  of  a  resident  of  this 
state  w»ho  shall  have  died  therein:  except  that  there  need  be 
cited  upon  such  probate  i)roceedings  only  the  beneficiaries  named 
in  such  will. 

Artde<l  by  X..  Ift09.  ch.  05.  Derivation  —  L.  1894.  ch,  V31.  i  1.  See  note 
25  of  notejt  of  Board  of  Statutory  ConHolidatlun  at  end  of  code. 
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TITLE  IV. 

Proceedings  by  or  againBt    an   executor   or    administrator 
touching  the  administration  and  settlement  of  tho  estato. 

Article  1.  Aid,  Bupervlsion,  end  control  of  an  executor  or  admlnUtrator. 
2.  Accounting;  and  settlement  of  the  estate. 

ARTICLE  FIRST. 

Aid,  supervision,  and  control  of  an  executor  or  administrator. 

Bee.  2706.  Llablltty  of  persons  nnantborlzed  to  act  as  executors  or  adm'iii*- 
trators. 

2707.  Proceedings  to  dlscorer  property  wlttibeld,  etc. 

2708.  Order;  serWce  of  citation  and  order;  officers  who  may  act  in  war* 

rognte's  absence. 

2709.  Examination  and  decree. 

2710.  Security  to  prevent  decree;  warrant  to  aeUe  property. 

2711.  Appointment  of  appraisers  and  appraisal. 

2712.  What  shall  be  deemed  assets. 

2718.  Exemption  for  widow   and  children. 
2714.  Contents  of  Inrentory. 
'2715.  Return  of  luTentory. 

2716.  Id.;  how  compelled. 

2717.  Sale  of  persona]  proiwrty. 

2718.  AM'ertalnment  of  debts. 

271*^a.  ClAlins  against  executor  or  administrator. 

2719.  Pnymont  of  debts. 

27'JO.  Apportionment  of  rentM,   annuities  and  dirldendfl. 
9721.  Payment  of  legacies. 

i  2706.  [Am*d,  1893.]  Llabtlltr  of  personii  vnmnthorlmed 
to  act  aa   execntom  or   administrators. 

Every  person  becoming  possessed  of  property  of  a  testator  or 
intestate,  without  being  thereto  duly  authorised  as  executor  or 
adiuinistrator,  or  without  authority  from  the  executor  op  admin- 
istrator, is  liable  to  account  for  the  full  value  of  suoh  property 
to  every  iierson  entitled  thereto,  and  shall  not  be  allowed  to 
retain  or  deduct  therefrom  any  debt  due  to  him. 

L.    1888.   cb.   686. 

I  2707.  rAm'd,  1898,  1008.]  Prooeedlmva  to  dlae«T«r  prop* 
erty  withheld,  etc. 

An  exei-utor  or  administrator  may  present  to  the  8arrogate*8 
pourt,  from  which  letters  were  issued  to  him,  a  written  petition 
duly  vtTified  setting  fortli,  on  knowledge,  or  information  and 
belief,  any  faetn  tending  to  show  that  money  or  other  personal 
property  which  should  be  delivered  to  the  t>etltioner,  or  included 
in  nn  inventory  or  apprai.sal,  is  in  the  possession,  under  the  con- 
tr<>l  or  within  the  knowledge  or  information  of  a  person  who 
withholds  the  same  from  him;  or  who  refuses  to  impart  knowl- 
eilge  or  information  he  may  have  concerning  the  same,  or  to 
dispose  any  other  fact  which  will  aid«suoh  executor  or  adminis- 
trator in  making  discovery  of  such  property,  so  that  it  cannot 
be  inventoried  or  appraised;  and  praying  an  inquiry  respecting 
it,  and  that  the  person  complained  of  may  be  cited  to  attend 
the  inquiry  and  be  examined  accordingly,  and  to  deliver  the  prop- 
erty if  in  his  control.  The  petition  may  be  accompanied  by  an 
affidavit  or  other  evidence  written  or  oral  tending  to  support  the 
allegations  thereof.  If  the  surrogate  is  satisfied,  on  the  papers 
so  presented,  that  there  are  reasonable  grounds  for  the  inquiry, 
ho  must  Issue  a  citation  accordingly;  which  may  be  made  return- 
able forthwith,  or  at  a  future  time  fixed  by  the  surrogate,  and 
may  b«»  starved  nt  any  time  before  the  hearing.  Where  the  per- 
son or  any  of    he  persons,  to  be  cited  does  not  reside,  (  '  is  noU 
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within  the  county  of  the  suriog«te,  the  citation,  in  the  surrogate's 
discretion,  may  require  him  to  appear  at  a  specified  time  and 
place  within  the  county  where  he  resides  or  is  served  before  the 
surrogate  of  that  county. 

lu  1893.  ch.  686;  L.  1903,  ch.    52G.    In  effect  Sept.  1.  1903. 

§2708.  [Am'd,  1803, 1806, 1903.]  Order  $  ■ervlce  of  oltatloB 
mnA  order  I  offlcera  fvlio  may  <u;t  In  surrosrate'a  absence. 

The  surrogate  must  annex  to  or  endorse  upon  the  citation  an 
order  requiring  the  party  cited  to  attend  personally,  at  the  time 
and  place  therein  specified.  The  citation  and  order  must  be  per- 
sonally served,  and  service  thereof  is  ineffectual,  unless  it  is  ac- 
companied with  payment  or  tender  of  the  sum  required  by  law 
to  be  paid  or  tendered  to  a  witness  who  Is  subpoenaed  to  attend 
a  trial  in  the  supreme  court. 

L.  18d3.  ch.  686;  L.  1895.  ch.  946;  L.  1903,  ch.     826.    In  effect  Bept.  1,  1903. 

I  2709.   [Am'd,  1893,  1903.]     Examination  and  decree. 

On  the  attendance  of  a  person  to  whom  a  citation  is  issued, 
as  prescribed  in  this  article,  he  may  submit  an  answer  duly  veri- 
fied showing  cause  why  the  examination  should  not  ^  proceed. 
The  surrogate  may  then  dismiss  the  proceeding  or  direct  tiie 
examination  to  proceed.  In  the  latter  case  he  must  be  sworn 
to  answer  truly  all  questions  put  to  him,  touching  the  inquiry 
prayed  for  in  the  petition;  and  he  may  be  examined  fully  and  at 
large  respecting  property  of  the  decedent,  or  of  which  the  dece- 
dent had  possession  at  the  time  of  or  within  two  years  before 
his  death.  A  refusal  to  attend  or  be  sworn,  or  to  answer  a 
question  which  the  surrogate  deternfines  to  be  proper,  is  punish- 
able in  the  same  manner  as  a  like  refusal  by  a  witness  sub- 
poenaed to  attend  a  hearing  before  the  surrogate.  The  extent 
of  the  examination  shall  be  in  the  discretion  of  the  surrogate. 
If  the  witness  is  examined  concerning  any  personal  communica- 
tion or  transaction  between  himself  and  the  decedent,  all  objec- 
tion under  section  eight  hundred  and  twenty-nine  to  his  testimony 
as  to  the  same  in  future  litigation  is  waived.  Either  party  may 
produce  further  evidence,  in  like  manner  and  with  like  effect  as 
on  a  trial. 

Old  wctions  2710-2712.  eonsoUdAted;  L.  1893,  ch.  686;  L.  1903,  ch.  SM.  In 
effect  Sept.  1,  1903. 

f  2710.  [Am*d,  1893,  1903.]  Security  to  prevent  decree; 
-warrant  to  Meise  property. 

If  the  facts  admitted  by  the  witness  show  that  he  is  in  the 
control  of  property  to  whose  immediate  possession  the  petitioner 
is  entitled,  the  surrogate  may  decree  that  it  be  delivered  to  the 
petitioner.  If  the  witness  admits  having  the  control  of  the 
property,  but  the  facts  as  to  the  petitioner's  right  are  in  dispute, 
the  proceeding  shall  end,  unless  the  parties  consent  to  its  deter- 
mination by  the  surrogate,  in  which  case  it  shall  be  so  deter- 
mined. 

Old  sections  2713-2714  consolidated;  L.  1893,  ch.  686;  L.  1908,  ch.  fi».  Iq 
effect  Sept.  1,  1908. 

i  2711.  [Am'd,  1898,  1901.1  Appointment  of  appraiser*  and 
apprsUaal. 

On  the  application  of  an  executor  or  administrator,  the  snrro^ 
gate,  by  writing,  most  appoint  two  disinterested  appraisers,  as 
often  as  may  be  necessary,  to  appraise  the  personal  property  of  a 
deceased  person,  who  shall  be  entitled  to  receive  a  reasonable 
compensation  for  their  services,  to  be  allowed  by  the  surrogate, 
not  exceeding  for  each  the  sum  of  five  dollars  for  each  day  actu< 
ally  employed  in  making  appraisement,  in  acktition  to  expenses 
aetoally  and  necessarily  incurred.    The  number  of  days*  senriceft 
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rendered,  and  the  amount  of  such  expenses,  must  be  verifled 
by  the  affidavit  of  the  appraiser,  delivered  to  the  executor  or 
administrator,  and  adjusted  by  the  surrogate  before  payment  of 
the  fees.  The  executors  and  administrators,  within  a  reasonable 
time  after  qualifying  and  after  giving  a  notice  of  at  least  five 
days  to  the  legatees,  and  next  of  kin,  residing  in  the  county 
where  the  property  is  situated,  and  posting  a  notice  in  three  of 
the  most  public  places  of  the  town,  specifying  the  time  and  place 
at  which  the  appraisement  will  be  made,  must  make  a  true  and 
perfect  inventory  of  all  the  personal  property  of  the  testator  or 
Intestate;  and  if  in  different  and  distant  places  two  or  more 
such  inventories  as  may  be  necessary.  Before  making  the  ap- 
praisement, the  appraisers  must  take  and  subscribe  an  oath,  to 
be  inserted  in  the  inventory,  that  they  will  truly,  honestly  and 
impartially  appraise  the  personal  property  exhibited  to  them, 
according  to  the  best  of  their  knowledge  and  ability.  They  must 
in  the  presence  of  such  of  the  parties  interested  as  attend,  esti- 
mate and  appraise  the  property  exhibited  to  them,  and  set  down 
each  article  separately  with  the  value  thereof  in  dollars  and 
cents,  distinctly,  in  figures  opposite  to  the  articles  respectively. 
Service  of  the  notice  above  mentioned  may  be  either  personal  or 
in  the  manner  prescribed  by  section  seven  hundred  and  ninety- 
seven,  subdivision  one  and  section  seven  hundred  and  ninety-eight 
of  this  act. 
L.  1883,  cb.  686;  L.  1901.  ch.  190.    In  effect  Sept.  1.  1901. 

I  2718.    [Am'd,  1893.]    WhMt  uliall  be  deemed  aeaeta. 

The  following  shall  be  deemed  assets  and  go  to  the  ezecntois 
or  administrators,  to  be  applied  and  distributed  as  part  of  the 
personal  property  of  the  testator  or  intestate,  and  be  included  in 
the  inventory: 

1.  Leases  for  years;  lands  held  by  the  deceased  from  year  to 
year;  and  estates  held  by  him  for  the  life  of  another  person. 

2.  The  interest  remaining  in  him,  at  the  time  of  his  death,  in 
a  term  of  years  after  the  expiration  of  any  estate  for  years 
therein,  granted  by  him  or  any  other  i»erson. 

3.  The  interest  in  lands  devised  to  an  executor  for  a  term  of 
vears  for  the  payment  of  debts. 

4.  Things  annexed  to  the  freehold,  or  to  any  building  for  the 
purpose  of  trade  or  manufacture,  and  not  fixed  into  the  wall  of 
a  house  so  as  to  be  essential  to  its  support. 

5.  The  crops  growing  on  the  land  of  the  deceased  at  the  time 
of  his  death. 

G.  Every  kind  of  produce  raised  annually  by  labor  and  cultiva- 
tion, except  growing  grass  and  fruit  ungathered. 

7.  Rent  reserved  to  the  deceased  which  had  accrued  at  the  time 
of  his  death. 

•3.  Debts  secured  by  mortgages,  bonds,  notes  or  bills;  accounts, 
money,  and  bank  bills,  or  other  circulating  medium,  things  in 
aetioB,  and  atock  in  any  corporation  or  joint-stock  association. 

9.  Goods,  wares,  merchandise,  utensils,  furniture,  cattle,  pro- 
Tinona,  moneys  unpaid  on  contracts  for  the  sale  of  lands,  and 
eyery  other  species  of  personal  property  not  hereinafter  excepted. 
Things  annexed  to  the  freehold,  or  to  a  building,  shall  not  go  to 
the  executor,  but  shall  descend  with  the  freehold  to  the  heirs  or 
devisees,  except  such  fixtures  as  are  mentioned  in  the  fourth  sub- 
division of  this  section.  The  right  of  an  heir  to  any  property,  not 
•numerated  in  this  section,  which  by  the  common  law  wonld  de- 
tcend  to  him,  is  not  impaired  by  the  general  terms  of  thla  section* 
L.  list,  dk  sse.  704 
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I  B713.    [Am'4>  1888.]    Bxemptlon  for  widow  and  elilldren. 

If  a  man  having  a  family  die,  leaying  a  widow  or  minor  child 
or  children,  the  following  articles  shall  not  be  deemed  assets,  but 
mai^t  be  incloded  and  stated  in  the  inventory  of  the  estate  with- 
out being  appraised: 

1.  All  spinning-wheels,  weaving-looms,  one  knitting-machine, 
one  sewing-machine,  and  stoves  put  up  or  kept  for  use  by  his 
fftmily. 

2.  The  family  bible,  family  pictures  and  school-books,  used  by 
or  in  snch  family,  and  books  not  escceeding  in  value  fifty  dollars, 
which  were  kept  and  used  as  part  of  the  family  library. 

3.  Sheep  to  the  number  of  ten,  with  their  fleeces,  and  the  yarn 
and  doth  manufactured  from  the  same;  one  cow,  two  swine, 
and  the  pork  of  such  swine,  and  necessary  food  for  such  swine, 
sheep  or  cow  for  sixty  days,  and  all  necessary  provisions  and 
fuel  for  such  widow,  child  or  children  for  sixty  days  after  the 
death  of  such  deceased  person. 

4.  All  necessary  wearing  apparel,  beds,  bedsteads  and  bedding, 
necessary  cooking  utensils,  the  clothing  of  the  family,  the  clothes 
of  the  widow  and  her  ornaments  proper  for  her  station;  one  table, 
six  chairs,  twelve  knives  and  forks,  twelve  plates,  twelve  tea 
cups  and  saucers,  one  sugar  dish,  one  milk-pot,  one  tea-pot,  and 
twelve  spoons,  and  other  household  furniture  not  exceeding  one 
hundred  and  fifty  dollars  in  value. 

6.  Other  necessary  household  furniture,  provisions  or  other  per- 
sonal property,  in  the  discretion  of  the  appraisers,  to  the  valae 
of  not  exceeding  one  hundred  and  fifty  dollars. 

Such  articles  and  property  shall  remain  in  the  possession  of  the 
widow,  if  there  be  one,  during  the  time  she  lives  with  and  pro- 
vides for  such  minor  child  or  children.  If  she  ceases  so  to  do, 
she  shall  be  allowed  to  retain  as  her  own,  her  wearing  apparel, 
her  ornaments  and  one  bed,  bedstead  and  the  bedding  for  the 
same,  and  the  property  specified  in  subdivision  five;  and  the 
other  articles  so  exempted  shall  then  belong  to  such  minor  child 
or  children.  If  she  lives  with  and  provides  for  such  minor  child 
or  'hildren  until  it  or  they  become  of  full  age,  all  the  articles 
and  property  in  this  section  mentioned  shall  belong  to  the  widow. 
If  there  be  a  widow  and  no  minor  child,  all  the  articles  and 
property  in  this  section  mentioned  shall  belong  to  the  widow. 
If  a  married  woman  die«  leaving  surviving  her  a  husband,  or  a 
mliior  child  or  children,  the  same  articles  and  personal  property 
shall  be  set  apart  by  the  Appraisers  with  the  same  effect  for  the 
benefit  of  such  husband  or  minor  child  or  children. 

L.  1693,  ch.  686. 

f  2rfl4.  '[A^'d,  1803.1  '  Contents  of  liiTentory. 

The  inventory  must  coniain  a  particular  statement  of  all  bonds, 
morti^ages,  notes  and  other  securities  for  the  payment  of  money 
belonging  to  the  deceased,  known  to  the  executor  or  administrator; 
with  the  name  of  the  debtor  in  each  secnrity,  the  date,  the  sum 
originally  payable;  the  indorsements  thereon,  if  any,  with  their 
dates  and  the  sntn  which,  in  the  judgment  of  the  appraisers,  is 
collectible  on  each  security:  and  of  all  moneys,  whether  in  specie 
or  bank  bills,  or  other  circulating  medium  belonging  to  the  de- 
ceased, which  have  come  to  the  hands  of  the  executor  or  admin- 
istrator, and  if  none  have  come  to  his  hands,  the  fact  shall  be 
stated  in  the  inventory.  The  naming  of  a  person  executor  in  a 
wiU  does'  not  operate  as  e  discharge  or  bequest  of  any  just  claim 
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which  the  testator  had  agaiiut  him;  bat  it  must  be  indndsd 
among  the  credits  and  effects  of  the  deceased  in  the  inyentonr, 
and  the  executor  shall  be  liable  for  tlie  same  as  for  so  mndi 
money  in  his  hands  at  the  time  the  debt  or  demand  becomes  due, 
and  he  must  apply  and  distribute  the  same  in  the  payment  of 
debts  and  legacies,  and  among  the  next  of  kin  as  part  of  the 
personal  property  of  the  deceased.  The  discharge  or  beqaeat  in 
a  will  of  a  debt  or  demand  of  the  testator  against  an  executor 
named  therein,  or  against  any  other  person,  is  not  valid  as 
against  the  creditors  of  the  deceased;  but  must  be  oonstmed 
only  as  a  specific  bequest  of  such  debt  or  demand;  and  tlie 
amount  thereof  must  be  included  in  the  inventory  and,  if  neceih 
sary,  be  applied  in  the  payment  of  his  debts;  and  if  not  necesaaiy 
for  that  purpose,  must  be  paid  in  the  same  manner  and  propor^ 
tion  as  other  specific  legacies.  If  personal  property  not  mentioned 
in  any  inventory  come  to  the  possession  or  knowledge  of  an 
executor  or  administrator,  he  must  cause  the  same  to  be  ap- 
praised as  herein  required,  and  an  Inventory  thereof  to  be  re- 
turned within  two  months  after  the  discovery  thereof;  and  the 
making  of  such  inventory  and  return  may  be  enforced  in  the 
same  manner  as  in  the  case  of  a  first  inventory. 

L.  1893,  ch.  686. 

i  2716.  [Am'd»  1898.]      Retnvm   of  lAveatory. 

Duplicates  of  the  inventory  must  be  made  and  signed  by  the 
appraisers,  one  of  which  must  be  retained  by  the  executor  or 
administrator,  and  the  other  returned  to  the  surrogate  witliin 
three  months  from  the  date  of  the  letters.  On  returning  such 
inventory,  the  executor  or  administrator  must  take  and  sub- 
scribe an  oath,  indorsed  upon  or  annexed  to  the  inventory,  stating 
that  the  inventory  is  in  all  respects  just  and  true,  that  it  contains 
a  true  statement  of  all  the  personal  property  of  the  deceased 
which  has  come  to  his  knowledge,  and  particularly  of  all  motaey, 
bank  bills  and  other  circulating  medium  belonging  to  the  deceased, 
and  of  all  just  claims  of  the  deceased  against  him,  according  to 
the  best  of  his  knowledge.  Any  one  executor  or  administrator, 
on  the  neglect  of  the  others,  may  return  an  inventory;  and  the 
executors  or  administrators  so  neglecting  shall  not  thereafter  in- 
terfere with  the  administration  or  have  any  power  over  the  per- 
sonal D roper ty  of  the  deceased;  but  the  executor  or  administrator 
so  returning  the  inventory  shall  have  the  whole  administration, 
until  the  delinquent  return,  and  verify  an  inventory,  in  accord* 
ance  with  the  provisions  of  this  article. 

L.  18S3,  ch.  686. 

I  2716.  [Am'dy  1898.]  Retura  of  invemtorri  ^<»w  oom- 
pelled. 

A  creditor  or  person  interested  in  the  estate  may  present  to 
the  surrogate's  court  proof,  by  afiSdavit,  that  an  executor  or 
administrator  has  failed  to  return  an  inventory,  or  a  sufficient 
inventory,  within  the  time  prescribed  by  law  therefor.  If  the 
surrogate  is  satisfied  that  Qie  executor  or  administrator  is  in 
default,  he  must  make  an  order  requiring  the  delinquent  to  return 
the  inventory,  or  a  further  inventory,  or  in  default  thereof,  to 
show  cause,  at  a  time  and  place  therein  specified,  why  he  should 
not  be  attached.  On  the  return  of  the  order,  if  the  delinquent 
has  not  filed  a  sufilcient  Inventory,  the  surrogate  must  issue  a 
warrant  of  attachment  against  him,  on  which  the  proceedings  «r9 
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fhe  same  as  on  a  warrant  issued  for  dipobedience  to  an  order, 
as  prescribed  in  title  twelfth  of  chapter  seventeenth  of  this  act. 
A  person  committed  to  jail  on  the  return  of  a  warrant  of  attach- 
ment, issued  as  prescribed  in  this  section,  may  be  discharged  by 
the  surrogate  or  a  justice  of  the  supreme  court,  on  his  paying 
and  delivering,  under  oath,  all  the  money  and  other  property  of 
the  decedent,  and  all  papers  relating  to  the  estate,  under  his  con- 
trol, to  the  surrogate,  or  to  a  person  authorized  by  the  surrogate 
to  receive  the  same. 
Old  sections  2716-2710  consolidated;  L.  1883,  cIi.  080. 

i  2717.  [AmM,  1803.]    Sale  of  per»onal  property. 

If  an  executor  or  administrator  discover  that  the  debts  against 
any  deceased  person  and  the  legacies  bequeathed  by  him  cannot 
be  paid  and  satisfied  without  a  sale  of  the  personal  property  of 
the  deceased,  the  same,  so  far  as  may  be  necessary  for  the  pay- 
ment of  such  debts  and  legacies,  must  be  sold.  The  sale  may 
be  public  or  private,  and,  except  in  the  city  of  New  York,  may 
be  on  credit  not  exceeding  one  year,  with  approved  security.  The 
executor  or  administrator  is  not  responsible  for  any  loss  hap- 
pening on  the  sale  when  made  in  good  faith  and  with  ordinary 
prudence.  Articles  not  necessary  for  the  support  and  subsistence 
of  the  family  of  the  deceased,  or  not  speciBcaUy  bequeathed, 
must  be  first  sold;  and  articles  so  bequeathed  must  not  be  sold 
until  the  residue  of  the  personal  estate  has  been  applied  to  the 
payment  of  debts. 
L.  1803,  ch.  080. 

I  2718.  [Am'd,  1898.]   AacertefnmeAt  of  deMa« 

The  executor  or  administrator  at  any  time  after  the  granting 
of  his  letters,  may  insert  a  notice  once  in  each  work  for  six 
months  in  such  newspaper  or  newspapers  printed  in  the  county 
as  the  surrogate  directs,  requiring  all  persons  having  claims 
against  the  deceased  to  exhibit  the  same,  with  the  vouchers  there- 
for, to  him,  at  a  place  to  be  specified  in  the  notice,  at  or  before 
A  day  therein  named,  which  must  be  at  least  six  months  from  the 
day  of  the  first  publication  of  the  notice.  The  executor  or  ad- 
ministrator may  require  satisfactory  vouchers  in  support  of  any 
claim  presented  and  the  affidavit  of  the  claimant  that  the  claim  is 
justly  due,  that  no  payments  have  been  made  thereon,  and  that 
there  are  no  offsets  against  the  same  to  the  knowledge  of  the 
claimant.  If  the  executor  or  administrator  doubts  the  justice  of 
any  such  claim,  he  may  enter  into  an  agreement  in  writing  with 
the  claimant  to  refer  the  matter  in  controversy  to  one  or  more 
disinterested  persons,  to  be  approved  by  the  surrogate.  On  filing 
such  agreement  and  approval  in  the  office  of  the  clerk  of  the  su- 
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preme  court  in  the  county  in  which  the  parties  or  either  of  them 
reside,  an  order  shall  be  entered  by  the  clerk  referring  the  matter 
in  controversy  to  the  person  or  persons  so  selected.  On  the  entry 
of  such  order  the  proceeding  shall  become  an  action  in  the  su- 
preme court.  The  same  proceedings  shall  be  had  in  all  respects, 
the  referees  shall  have  the  same  powers,  be  entitled  to  the  same 
compensation,  and  subject  to  the  same  control  as  if  the  reference 
had  been  made  in  an  action  in  which  such  court  might,  by  law, 
direct  a  reference.  In  determining  the  question  of  costs  the  ref- 
eree shall  be  governed  by  sections  eighteen  hundred  and  thirty- 
five  and  eighteen  hundred  and  thirty-six  of  this  act.  Judgment 
may  be  entered  on  the  report  of  the  referee  and  such  judgment 
shall  be  valid  and  cfiFectual  in  all  respects  as  if  ihB  same  had  been 
rendered  in  a  suit  commenced  by  the  ordinary  process,  and  the 
practice  on  appeal  therefrom  shall  be  the  same  as  in  other  civil 
actions.  If  a  suit  be  brought  on  a  claim  which  is  not  presented  to 
the  executor  or  administrator  within  six  months  from  the  first 
publication  of  such  notice,  the  executor  or  administrator  shall  not 
be  chargeable  for  any  assets  or  moneys  that  he  may  have  paid  in 
satisfaction  of  any  lawful  claims,  or  of  any  legacies,  or  in  making 
distribution  to  the  next  of  kin  before  such  suit  was  commenced. 
L.  1808.  ch.  686.    See  (  1822. 

i  2718-a.  [Addea,  100-1.]  Claims  mjralnst  executor  or  md- 
mlnlstrator. 

Upon  the  petition  of  an  executor  or  administrator,  after  notice 
of  publication  to  creditors  to  present  claims  has  been  completed, 
a  citation  may  be  issued  against  any  claimant  directing  him  to 
present  his  claim  to  the  surrogate  for  determination  at  a  date  not 
less  than  three  months  from  the  service  of  the  citation  upon  him. 
If  he  shall  not  have* commeoted  an- Urtimi  against  the  petitioner 
upon  his  claim  prior  to  the  return  day,  the  claim  shall  be  deemed 
forever  barred  unless  on  the  return  day  he  shall  consent  to  its  de- 
termination by  the  surrogate,  in  w^hich  case  it  shall  be  bo  defter- 
mined.  The  word  claimant  within  the  meaning  of  this  section 
shall  be  deemed  to  include  every  person  claiming  to  be  a  creditor 
of  the  estate  or  claiming  a  right  in  or  lien  npon  any  persona! 
property  in  the  custody  of  the  petitioner  or  any  claim  against  the 
petitioner  by  reason  of  any  act  of  his  in  the  administration  of  the 
estate,  or  in  his  representative  capacity. 

L.  1004.  cb.  886.  In  effect  Sept.  1,  1004. 


«  2710.  [Am'd,  1803.]    Payment  of  debts. 

Every  executor  and  administrator  must  proceed  with  diligence 
to  pay  the  debts  of  the  deceased  according  to  the  following  order: 

1.  Debts  entitled  to  a  preference  under  the  laws  of  the  United 
States. 
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2.  Taxes  assessed  on  the  property  of  the  deceased  previous  to 
his  death. 

3.  Judgments  docketed,  and  decrees  entered  against  the  de- 
ceased according  to  the  priority  thereof  respectfyely. 

4.  All  recognizances,  bonds,  sealed  instruments,  notes,  bills  and 
unliquidated  demands  and  accounts. 

Preference  shall  not  be  given  in  the  payment  of  a  debt  over 
other  debts  of  the  same  class,  except  those  specified  in  the  third 
class.  A  debt  due  and  payable  shall  not  be  entitled  to  a  prefer- 
ence over  debts  not  due.  The  commencement  of  a  suit  for  the 
recovery  of  a  debt  or  the  obtaining  a  judgment  thereon  against 
the  executor  or  administrator  shall  not  entitle  such  debt  to 
preference  over  others  of  the  same  class.  Debts  not  due  may 
be  paid  according  to  the  class  to  which  they  belong,  after 
deducting  a  rebate  of  legal  interest  on  the  sum  paid  for  the 
unexpired  term  of  credit  without  interest.  An  executor  or  ad- 
ministrator shall  not  satisfy  his  own  debt  or  claim  out  of  the 
property  of  the  deceased  until  proved  to  and  allowed  by  the 
surrogate;  and  it  shall  not  have  preference  over  others  of  the 
same  class.  Preference  may  be  given  by  the  surrogate  to  rents 
due  or  accruing  on  leases  held  by  the  testator  or  intestate  at 
the  time  of  liis  death,  over  debts  of  the  fourth  class,  if  it 
appear  to  his  satisfaction  that  such  preference  will  benefit  the 
estate  of  the  testator  or  intestate.  The  surrogate  may  authorize 
the  executor  or  administrator  to  compromise  or  compound  a  debt 
or  claim,  on  application,  and  for  good  and  sufficient  cause  shown, 
and  to  sell  at  public  auction  on  such  notice  as  the  surrogate 
prescribes,  any  uncollectible,  stale  or  doubtful  debt  or  claim  be- 
longing to  the  estate;  but  any  party  interested  in  the  final  settle- 
ment of  the  estate  may  show  on  such  settlement  that  such  debt 
or  claim  was  frattduleirtly  or  negligently  compromised  or  com- 
pounded. 

L.  1888,  cb.  Q86L 

S  2720.  [Ant'd,  1S93.]  Apportionment  of  rentff,  annuities 
nnd  dividends* 

All  rents  reserved  on  any  lease  mado  after  June  seventh, 
eighteen  hundred  and  seventy-five,  and  all  annuities,  dividends 
and  other  payments  of  every  description  made  payable  or  becom- 
ing due  at  fixed  periods  under  any  instrument  executed  after 
such  date,  or,  being  a  last  will  and  testament  that  takes  effect 
after  such  date,  shall  be  apportioned  so  that  on  the  death  of  any 
person  interested  In  such  rents,  annuities,  dividruds  or  other 
stich  payments,  or  in  the  estate  or  fund  from  or  in  respect  to 
which  the  same  issues  or  is  derived,  or  on  the  determination  by 
any  other  means  of  the  interest  of  any  such  person,  he,  or  his 
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executors,  administrators  or  assigns,  shall  be  entitled  to  a  pro- 
portion of  such  rents,  annuities,  dividends  and  other  payments, 
according  to  the  time  which  shall  have  elapsed  from  the  com- 
mencement or  last  period  of  payment  thereof,  as  the  case  may 
be,  including  the  day  of  the  death  of  such  person,  or  of  the 
determination  of  his  or  her  interest,  after  making  allowance  and 
deductions  on  account  of  charges  on  such  rents,  annuities,  divi- 
dends and  other  payments.  Every  such  person  or  his  executors, 
administrators  or  afisigns  shall  have  the  same  remedies  at  law 
<«nd  in  equity  for  recovering  such  apportioned  parts  of  such 
rents,  annuities,  dividends  and  other  payments,  when  the  entire 
amount  of  which  such  apportioned  form  part,  become  due  and 
I-ayable  and  not  before,  as  he  or  they  would  have  had  for  re> 
covering  and  obtaining  such  entire  rents,  annuities,  dividentis 
and  other  payments,  if  entitled  thereto;  but  the  persons  liable 
to  pay  rents  reserved  by  any  lease  or  demise,  or  the  real  prop- 
erty comprised  therein  shall  not  be  resorted  to  for  such  appor- 
tioned parts,  but  the  entire  rents  of  which  such  apportioned 
parts  from*  parts,  must  be  collected  and  recovered  by  the  person 
or  persons  who,  but  for  this  section,  or  chapter  five  hundred  and 
forty-two  of  the  laws  of  eighteen  hundred  and  seventy-five, 
would  have  been  entitled  to  the  entire  rents;  and  such  portions 
Hhall  be  recoverable  from  such  person  or  persons  by  the  parties 
entitled  to  the  same  under  this  section.  This  section  shall  not 
apply  to  any  case  in  which  it  shall  be  expressly  stipulated  that 
no  apportionment  be  made,  or  to  any  sums  made  payable  in 
policies  of  insurance  of  any  description. 

L.  1883,  cb.  686. 

I  2721.  [Am'd»  1898.1   Vmyment  of  lesaeies. 

No  legacy  shall  be  paid  by  an  executor  or  administrator  until 
after  the  expiration  of  one  year  from  the  time  of  granting  letters 
testamentary  or  of  administration,  unless  directed  by  the  will  to 
be  sooner  paid.  If  directed  to  be  sooner  paid,  the  executor  or  ad- 
ministrator may  require  a  bond,  with  two  sufficient  sureties*  con- 
ditioned, that  if  debts  against  the  deceased  duly  appear,  and  there 
are  not  other  assets  sufficient  to  pay  other  •  legacies,  then  the 
legatees  will  refund  the  legacy  so  paid,  or  such  ratable  portion 
thereof  with  the  other  legatees,  as  may  be  necessary  for  the  pay- 
ment of  such  debts,  and  the  proportional  parts  of  such  other 
legacies,  if  there  be  any,  and  the  costs  and  charges  incurred  by 
reason  of  the  payment  to  such  legatee,  and  that  if  the  probate  of 
the  will,  under  which  such  legacy  is  paid,  be  revoked,  or  the  will 
declared  void,  that  such  legatee  will  refund  the  whole  of  such 

*  So  Id  the  orlgtoal. 
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legacy,  with  interest,  to  the  executor  or  administrator  entitled 
thereto.  After  the  expiration  of  one  year,  the  executors  or  ad- 
ministrators must  discharge  the  specific  legacies  bequeathed  by 
the  will  and  pay  the  general  legacies,  if  there  be  assets.  If  there 
are  not  sufficient  assets,  then  an  abatement  of  the  general  lega^ 
cies  must  be  made  in  equal  proportions.  Such  payment  shall  be 
enforced  by  the  surrogate  in  the  same  manner  as  the  return  of 
an  inventory,  and  by  a  suit  on  the  bond  of  such  executor  or  ad- 
miiiistratar  whenever  directed  by  the  surrogate. 
I*  1888,  ch,  ese. 
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ARTICLE   SBCOBTD. 

Aoeouniing  and  settlen^ent  of  the  estate. 

3ec.  3799.  Petition  to  compel  paymeDt;  bearing;  decree. 

7M  Decree  for  payment  of  legacy,  etc. »  on  gluing fecurtty. 

7TU.  Proceedings  for  neglect  to  set  apart  exempt  property ;  prooeedlaga  apoa 

Judicial  settlement. 
3?£.  Intermediate  acconntlng. 

372ri.  When  surrozate  may  require  Judicial  settlement  of  account. 
ZiV.  Citation :  order  to  account,  and  proceedings  thereon. 
2728.  Executors,    etc.,    may    petition    for    Judicial    settlement;     citation 

thereupon. 
8729.  AffldaTit  to  account ;  Touchers;  examination  of  accounting  party. 
3730.  Commissions  of  executor  or  administrator. 
33Si    Determination  of    claim    by    surrogate  s    suspension    of    statute    of 

limitations  in  certain  cases. 
S7S2.  Order  of  <fistributlon. 
'sillili.  Adjustment  of  advancements. 
3iS4.  Estates  of  married  women. 
37Sfr-274l.  [Repeuled.  L.  1888,  ch.  886.] 
2742.  Effect  of  Judicial  settlement  of  account. 
3743.  Decree  for  payment  and  distribution. 

2744.  Id. ;  when  specific  property  may  be  delivered. 

2745.  Id.;  when  money  may  be  retained. 

2746.  Id.:  share  of  infant. 

2747.  Legacy,  etc.,  to  unknown  person  to  be  paid  into  State  treaaory. 
371S.  When  legacy,  etc.,  to  be  paid  to  c  jcnty  treasurer. 


I  2722.  fAni'd,  1898,  1911.]  Petition  to  compel  payment  p 
licarlnflTs;  decree. 

In  either  of  the  following  cases  a  petition  may  be  presented  to 
the  surrogate's  court,  praying  for  a  decree  directing  an  executor 
or  administrator  to  pay  the  petitioner's  claim,  and  that  he  be 
cited  to  show  cause  why  such  a  decree  should  not  be  made: 

1.  By  a  creditor,  for  the  payment  of  a  debt,  or  of  its  just  pro- 
portional part,  at  any  time  after  six  mouths  have  expired  smce 
letters  were  granted. 

2.  By  a  person  entitled  to  a  legacy,  or  any  other  pecuniary  pro- 
vision under  the  will,  or  a  distributive  share,  for  the  payment  or 
satisfaction  thereof,  or  of  its  just  proporti(»aal  part,  at  nny  time 
after  one  year  has  expired  since  letters  were  granted. 

3.  By  the  attorney-general  in  any  case  where  a  decedent  died 
intestate  as  to  any  of  his  estate,  leaving  no  know^n  heirs  or  next 
of  kin. 

On  the  presentation  of  such  a  petition,  the  surrogate  must  issue 
a  citation  accordingly;  and  on  the  return  thereof,  he  muKt  make 
such  a  decree  in  the  premises  as  justice  requires.     But  in  either  of 
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the  following  cases  the  decree  must  dismiss  the  petition  without 
prejudice  to  an  action  or  an  accounting:,  in  behalf  of  tlie  peti- 
tioner: 

1.  Where  the  executor  or  administrator  files  a  written  answer, 
duly  Yeritied,  setting  forth  facts  which  show  that  it  is  doubtful 
whether  the  petitioner's  claim  is  valid  and  legal,  and  denying  its 
validity  or  legality  absolutely,  or  on  information  and  belief. 

2.  Where  it  is  n***  proved,  to  the  satisfaction  of  the  surrogate, 
that  there  is  mon  -tec  other  personal  property  of  the  estate  ap- 
plicable to  the  payisjent  or  satisfaction  of  the  petitioner's  claim, 
and  which  may  be  so  applied  without  injuriously  affecting  the 
rights  of  others  entitled  to  priority  or  equality  of  payment  or 
satisfaction. 

Old 
19U, 


flfi<;tk>na,^7i7   ana.^ilH  consolidated.-    Aiii'd  by   L.    1803,   cb.   G86;   L. 
Ch.    4:^4.    iu    elTect    Sept.    1,    1911. 


i  27228.  lAxn'd,  1803.]  Decree  for  pavnent  of  legacy,  etc., 
oii  ffivlnv  security. 

In  a  case  specified  in  subdivision  second  of  the  last  section,  the 
swrrogate  may,  in  his  discretion;  entertain  the  petition  nt  any 
time  after  letters  are  granted,  although  a  year  has  not  expired. 
Itt  such  a  case,  if  it  appears,  on  the  return  of  the  citation,  that 
a  decree  for  payment  may  be  made,  as  prescribed  in  the  last  sec- 
tion; and  that  the  amount  of  money,  and  the  value  of  the  other 
i)roperty,  in  the  hands  of  the  executor  or  administrntor,  applicable 
to  the  payment  of  debts,  legacies  and  expenses,  exceed,  by  at 
least  one-third,  the  amount  of  all  known  debts  and  claims  against 
the  estate,  of  all  legacies  which  are  entitled  to  priority  over  the 
petitioner's  claim,  and  of  all  legacies  or  distributive  shares  of  the 
same  class;  and  that  the  payment  or  satisfaction  of  the  legacy, 
pecuniary  provision;  or  distributive  share,  or  some  part  thereof, 
is  necessary  for  the  support  or  education  of  the  petitioner,  the 
surrogate  may,  in  his  discretion,  make  a  decree,  directing  payment 
or  satisfaction  accordingly,  on  the  filing  of  a  bond,  approved  by 
the  surrogate,  conditioned  as  prescribed  by  law,  with  respect  to  a 
bond  which  an  executor,  or  an  administrator  with  the  will 
annexed,  may  require  from  a  legatee,  on  payment  or  satisfaction 
of  n  legacy,  before  the  expiration  of  one  year  from  the  time  when 
letters  were  issued,  pursuant  to  a  direction  to  that  effect,  con- 
tained in  the  will. 

L.  1893,  ch.  686. 


I  2724.  [Am'd,  1893.]  Prooeedimr*  for  neglect  to  set  apart 
exempt  property;  proceedtnirs  upon  Judicial  settlement. 

Where  an  executor  or  administrator  has  failed  to  set  apart 
property  for  a  surviving  husband,  wife  or  child,  as  prescribed  by 
law,  the  person  aggrieved  may  present  a  petition  to  the  surro- 
gate's court,  setting  forth  the  failure,  and  praying  for  a  decree, 
requiring  such  executor  or  administrator  to  set  apart  the  property 
accordingly;  or,  if  it  has  been  lost,  injured,  or  disposed  of,  to 
pay  the  value  thereof,  or  the  amount  of  the  injury  thereto;  and 
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that  he  b«  cited  to  show  cause  why  such  a  decree  should  not  be 
made.  If  the  surrogate  is  of  the  opinion  that  sufficient  cause  ia 
shown,  he  must  issue  a  citation  accordingly.  On  the  return  of 
the  citation,  the  surrogate  must  make  such  a  decree  in  the  prem- 
ises as  justice  requires.  In  a  proper  case  the  decree  may  require 
the  executor  personally  to  pay  the  value  of  the  property,  or  the 
amount  of  the  injury  thereto.  The  decree,  made  on  a  judicial 
settlement  of  the  account  of  an  executor  or  administrator,  may 
award  to  a  surviving  husband,  wife,  or  child,  the  same  relief 
whicrh  may  be  awarded,  in  his  or  her  favor,  on  a  petiUon  pre* 
seated  as  prescribed  in  the  last  section. 

U  1993,  cb.  686. 

I  272S.   lAm'd,  1803,  1011.]     Intermediate  mceonnHnm, 

An  executor  or  administrator  at  any  time  may,  voluntarily, 
file  in  the  surrogAte*s  office  an  intermediate  account,  and  the 
vouchers  in  support  of  the  same.  In  either  of  the  following 
cases,  the  surrogate  may,  in  his  discretion,  make  an  order,  re- 
quiring an  executor  or  administrator  to  render  an  intermediate 
account: 

1.  Where  an  application  for  an  order,  permitting  an  execatioo 
to  issue  on  a  judgment  against  the  executor  or  administrator,  has 
been  made  by  the  judgment  creditor,  as  prescribed  in  section  1826 
of  this  act. 

2.  On  the  return  of  a  citation,  issued  on  the  petition  of  a  judir- 
ment  creditor,  praying  for  a  decree,  granting  leave  to  issue  ao 
execution  on  a  judgment  rendered  against  the  decedent  in  his  life- 
time, as  prescribed  in  section  1381  of  this  act. 

3.  On  the  return  of  a  citation,  issued  on  the  petition  of  a 
creditor,  or  person  entitled  to  a  legacy,  or  other  pecuniary  pro- 
vision, or  a  distributive  share,  or  of  the  attorney-general,  praying 
for  a  decree  directing  payment  thereof,  as  prescribed  in  section 
2722  of  this  act. 

4.  Where  eighteen  months'  have  elapsed  since  letters  were  ia- 
sncd,  and  no  special  proceeding,  on  a  petition  for  a  judicial  set- 
tlement, of  the  executor's  or  administrator's  account,  is  pending. 

Am'd  by  L.   1883.   ch.  688;  L.   1911.  ch.   436,   In  effect  Sept.  1,  1»U. 

I  2720.  [Am*d«  18n».1  l^hen  sarroarate  may  require  Ja- 
dlclal  Mettlenaent  of  account. 

In  either  of  the  following  cases,  the  surrogate's  court  may, 
from  time  to  time,  compel  a  judicial  settlement  of  the  account  of 
an  executor  or  administrator. 

1.  Where  one  year  has  expired  since  letters  were  issued  to  him. 

2.  Where  letters  issued  to  him  have  been  revoked,  or,  for  any 
other  reason,  his  powers  have  ceased. 

X  Where  a  decree  for  the  disposition  of  real  property,  or  of  an 
interest  in  real  property,  has  been  made,  as  prescribed  in  title 
fifth  of  this  chapter,  and  the  property,  or  a  part  thereof,  has  been 
disposed  of  by  him,  pursuant  to  the  decree. 

4.  Where  he  has  sold,  or  otherwise  disposed  of  any  of  the  de- 
cedent's real  property,  or  the  rents,  profits,  or  proceeds  thereof, 
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pnraiia&t  to  a  power  contained  in  the  decedent's  will,  where  one 
year  has  elapsed  since  letters  were  issued  to  him. 

The  surrogate's  court  may  comoel  a  judicial  settlement  of  the 
acconnt  of  a  temporary  administrator  at  any  time.  It  may  also 
compel  a  judicial  settlement  of  the  account  of  a  freeholder,  ap- 
pointed to  dispose  of  a  decedent's  real  property,  or  interest  in 
real  property,  as  prescribed  in  title  fifth  of  this  chapter,  in  like 
manner  as  where  the  same  has  been  disposed  of  by  tne  executor 
Off  administrator, 

h,  1808,  ch.  ese. 

I  2727.  rAm*d,  1888,  1801,  1811.)  Gltation|  ord«r  t*  ae^ 
co«»t  «ad  proeeedlnsrs  tbereon. 

A  petition  praying  for  the  judicial  settlement  of  an  account, 
and  that  the  executor  and  administrator  be  cited  to  show  cansc 
why  he  should  not  render  and  settle  his  account,  may  be  pre- 
sented, in  a  case  prescribed  in  the  last  section,  by  a  creditor  or 
a  person  interested  in  the  estate  or  fund,  induding  a  child  bom 
after  the  making  of  a  will;  or  by  any  person,  in  behalf  of  an  in- 
fant so  interested;  or  by  a  surety  in  the  official  bond  of  the  per- 
son required  to  account,  or  the  legal  repreeentatiye  of  such  a 
surety,  or  by  the  attorney-general,  in  any  case  where  the  dece- 
dent died  intestate  as  to  any  of  his  estate,  leaving  no  known  heirs 
or  next  of  kin.  On  the  presentation  of  such  a  petition,  a  citation 
must  be  issued  accordingly;  except  that  in  a  case  specified  in  sub- 
diyision  first  of  the  last  section,  if  the  petition  is  presented  within 
eighteen  months  after  letters  were  issued  to  the  executor  or  ad- 
ministrator, the  surrogate  may  entertain  or  decline  to  entertain  it, 
in  his  discretion.  On  the  return  of  a  citation  issued  as  prescribed 
in  either  of  the  foregoing  sections  of  this  article,  if  the  executor 
or  administrator  fails  eitner  to  appear,  or  to  show  good  cause  to 
the  contrary,  or  to  present  in  a  proper  case,  a  petition  as  pre- 
scribed in  the  next  section,  an  order  must  be  made,  directing  him 
to  account  within  such  a  time,  and  in  such  a  manner  as  the  surro- 
gate prescribes,  and  to  attend,  from  time  to  time,  before  the  sur- 
rogate, for  that  purpose.  The  executor  or  administrator  is  bound 
by  such  an  order,  without  service  thereof.  If  he  disobeys  it  the 
surrogate  may  issue  a  w^arrant  of  attachment  against  him,  and 
his  letters  may  be  revoked,  as  where  a  warrant  of  attachment 
Is  issued  to  compel  the  return  of  an  inventory.  If  it  appears 
that  there  Is  a  surplus,  distributable  to  creditors  or  persons  inter* 
estcd,  the  surrogate  may,  at  any  time,  issue  a  supplemental  cita- 
tion, directed  to  the  persons  who  must  be  cited,  on  the  petition 
of  an  executor  or  administrator  for  a  judicial  settlement  of  his 
account,  and  requiring  them  to  attend  the  accounting.  The  pend- 
ency of  a  proceeding  against  an  executor  or  administrator  to 
eomx>eI  him  to  account  does  not  preclude  him  from  presenting  a 
petition  as  prescribed  in  the  next  section.  If  such  petition  is 
presented  at  or  before  the  return  of  a  citation  in  and  as  pre- 
scribed in  either  of  the  foregoing  sections  of  this  title,  the  cita- 
tion Issued  thereon  need  not  be  directed  to  petitioner  in  the  special 
proceeding  pending  against  the  executor  or  administrator,  and 
the  two  proceedings  must  be  consolidated.  The  surrogate  may, 
in  his  discretion,  and  on  such  terms  as  may  be  just,  direct  the 
consolidation  of  any  two  or  more  of  such  proceedings  pending 
before  him,  and  such  consolidation  does  not  affect  any  power  of 
the  sarrogate  which  might  be  exercised  in  either  proceeding. 

Am'4  bf  L.  ISOa,  cb.  6S6;  L.  1001.  cb.  408;  L.  1011,  cb.  432.  In  effect 
Sept.   1,    1911. 
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I  272fl.  FAmM,  IRftff,  1011.1  Bxeontorn,  etc.,  may  petition 
for  Judicial  settlement  $  citation  thereapnn. 

In  either  of  the  followinp:  cnses  an  executor  or  administrator 
may  present  to  the  surro>?ntc's  court  his  accotuit  and  a  written 
petition  dulv  verified,  praying  that  his  account  may  be  judicially 
settled;  and  that  the  sureties  in  his  olfi<  lal  ^)ond  or' the  legal 
representatives  of  such  surety-  and  all  creditors  or  persons  claim- 
inpr  to  be  creditors  of  the  decedent,  except  such,  as  bv  vouchers 
annexed  to  the  account  filed,  appear  to  have  been  paid  and  tho 
decedent's  tmsbajid.  or  wife,  next  of  kin  and  legatees,  if  any;  or, 
if  either  of  those  persons  had  died.'  UTs  'exeeutor  or  {idministrator, 
if  any,  and  4 he  attorney -f^euctftl  in  n  ca«i»  wheve  dcoedent  died 
intestate  as  to  any  part  of  his- estate,  ieariur  no  knowa  heirs  or 
next  of  kin,  jhalDbe  cited  to  attend  the  settlemeot: 

1.  Where  one'  year  has  elapsed  since  letters  were  issued  tm 
such  executor  or  administrator. 

2.  Where  notice  requiring  all  persons  having  claims  against  ^ae 
deceased  to  exhibit  the  same  with  the  vouchers  thereof  to  such 
executor  or  administrator  has'  been  duly  published  according  ta 
law.  If  one  of  two  or  more  co-executors  or  co-administrators  pre- 
sents his  account  and  a  petition  for  a  judicial  settlement  of  hia 
separate  account,  it  must  pray  that  his  co-executors  or  co-ad- 
mmistrators  may  also  be  cited.  Upon  the  presentation  of  ae- 
counts  and  a  petition,  as  iirescribed  in  this  section,  the  surrogate, 
must  issue  a  citation  accordingly.  On  the  return  of  a'  ciCauoo* 
Issued  hs  prescribed  in  this  section,  the  surrogate  must  take  the 
account,  and  hear  the  allegations  and  proofs  of  the  parties,  re- 
specting the  same.  Any  party  may  contest  the  account,  witJi 
respect  to  a  matter  affecting  his  interest  in  the  settlement  and 
distribution  of  the  estate.  And  any  party  may  contest  an  inter- 
mediate account  rendered  under  section  twenty-seven  hundred 
and  twenty-five  of  this  act  in  case  the  same  shall  not  be  con- 
solidated pursuant  to  section  twenty-seven  hundred  and  twenty- 
seven  of  this  act.  A  creditor,  or  a  person  interestwl  in  the  estate, 
although  not  cited,  is  entitled  to  appear  on  the  hearing,  and  thug 
make  himself  a  party  to  the  proceeding.  When  letters  issued  to 
nn  executor  or  administrator  hare  been  revoked,  he  may  pre- 
sent to  the  surrogate's  court  a  written  petition,  duly  verified, 
praying  that  his  account  be  judicially  settle<l,  and  that  his  suc- 
cessor, if  a  s\icceB8or  has  been  appointed,  and  the  oJJier  persons 
specified  in  this  section  be  cited  to  attend  the  settleoient 

Ain'rl    hy    T..    1895.    ch.    426;    I..    1011,    cbs.    329    nnil    4»i,    in    effect   SapU 

1,  ion. 

I  *d7X»,  lAm'd,  188S,  1801.]  Allldavlt  to  aocoant|  voncli- 
•rsi  examinntlon  of  nccoantlny  partF* 

To  each  account,  filed  with  the  surrogate,  as  prescribed  in  this 
article,  must  le  appended  the  affidavit  of  the  accounting  party, 
•to  the  effect  that  the  account  contains,  according  to  ihe  best  ol 
his  knowledge^  and  helief,  a  full  and  true  statement  of  all  his 
receipts  sind  disbursenjeuts  on  account  of  the  estate  of  the  de- 
cedent; and  of  all  money  and  other  property  belonging  to  the 
estate,  wl-ich  have  cmne  to  Lis  hands,  or  wliich  have  bceji  re- 
ceived by  any  other  person,  liv  his  order  or  authority^  for  hjs 
use;  and*  that  he  does  not  know  of  any  error  or  omlsston  !n 
'the  account,  to  the  prejudice  of  any  creditor  of,  or  oervou  in- 
terested in,  the  estate  of  the  decedent.  On  an  accounting  by  nn 
executor  or  administrator,  the  accounting  party  must  prodtice 
and  file  a  voucher  for  erery  payment,  except  in  one  Qt  the  fol- 
lowing cases:  7111 
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1.  He  may  be  allowed,  without  a  youcher,  any  proper  item  of 
expenditure,  not  exceeding  twenty  dollars,  it  it  is  supported  by 
his  own  uncontradicted  oath,  stating  positively  the  fact  of  pay- 
ment, and  specifying  when  and  to  whom  the  payment  was  made; 
but  all  the  items  so  allowed  against  an  estate,  on  all  the  'ae- 
countings  of  all  the  executors  or  administrators,  shall  not  exceed 
live  hundred  dollars. 

2.  If  he  proves,  by  his  own  oath  or  another's  testimony,  that 
he  did  not  take  a  voucher  when  he  made  the  payment;  or  that 

.  the  voucher  then  taken  by  him  has  been  lost  or  destroyed;  lie 
may  be  allowed  any  item,  the  payment  of  which  he  satisfactorily' 
proves  by  the  testimony  of  the  person  to  whom  he  made  it;  or, 
if  that  person  is  dead,  or  cannot,  after  diligent  search,  be  found, 
by  any  competent  evidence,  other  than  his  own  oath,  or  that 
of  his  wife.  But  an  allowance  cannot  be  made,  as  specified  In 
this  section,  unless  the  surrogate  is  satisfied  that  the  charge  is 
correct  and  just.  The  surrogate  may,  at  any  time,  make  an 
order  requiring  the  accounting  party  to  make  and  file  his  account; 
or  to  attend  and  be  examined  under  oath,  touching  his  receipts 
and  disbursements;  or  touching  any  other  matter  relating  to  nis 
administration  of  the  estate,  or  any  act  done  by  him  under  color 
of  his  letters,  or  after  the  decedent's  death,  and  before  the  let- 
ters were  issued;  or  touching  any  personal  property,  owned  or 
held  by  the  decedent,  at  the  time  of  his  death.  No  profit  shall 
be  made  by  an  executor  or  administrator  by  the  increase,,  ndr 
shall  he  sustain  any  loss  by  the  decrease^  without IBIs  fault,  of 
any  part  of  the  estate;  but  he  shall  account  for  such  increase, 
and  be  allowed  for  such  decrease  on  the  settlement  of  his  ac- 
counts. On  the  judicial  settlement  of  the  account  of  an  exec- 
utor or  administrator,  the  surrogate  may  allow  the  accounting 
party,  for  property  of  the  decedent,  perished  or  lost  wiUiout  the 
fauh  of  the  accounting  party. 

L.  1893.  cb.  686. 

3.  [Added,  1001.]  Every  executor  or  administrator  shall 
pay,  out  of  the  first  moneys  received,  the  reasonable^uaeral  ex- 
jtSQses  of  decedent,  and  the  same  shall  be  preferred  to  all'  debts 
and  claims  against  the  deceased.  If  the  same  be  not  paid  within 
sixty  days  after  the  grant  of  letters  testamentary  or  of  admin- 
istration*  the  person  having  a  claim  for  such  funeral  expenses 
may  present  to  the  surrogate's  court  a  duly  verified  petition  pray- 
ing that  the  executor  or  administrator  may  be  cited  to  show  cause 
why  he  should  not  be  required  to  make  such  payment  and  a  cita- 
tion shall  be  issued  accordingly.  If  upon  the  return  of  such  cita- 
tion it  shall  appear  that  the  executor  or  administrator  has  received 
moneys  belonging  to  the  estate  which  are  applicable  to  the  pay- 
ment of  the  claims  for  funeral  expenses,  the  surrogate  shall,  unlets 
the  vaKdity  of  tne  claim  and  the  reasonableness  of  its  amount  are 
admitted  by  such  executor  or  administrator,  take  proof  as  to  such 
facts,  and  if  satisfied  that  such  claim  is  valid  shall  fix  and  deter- 
mine the  amount  dne  thereon  and  shall  make  an  order  directing 
tie  payment  within  ten  days  after  the  service  of  such  order  with 
notice  of  entry  thereof,  upon  such  exeeutor  or  administrator  of 
such  claim  or  such  proportion  thereof  as  the  money  in  the  hands 
of  the  executor  or  administrator  applicable  thereto',  may  be  suffi- 
cient to  satlBfy^.    If  i€  shall  appear  that  no  money  hag  come  into 
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the  hands  of  the  executor  or  administrator  the  proceeding  shall 
be  dismissed  without  costs  and  without  prejudice  to  a  further 
application  or  applications  showing  that  since  such  dismissal  the 
executor  or  administrator  has  receired  money  belonging  to  the 
estate.  Such  application  shall  be  made  upon  a  duly  verifled  peti- 
tion statmg  the  facts  upon  which  the  belief  of  the  petitioner  that 
there  are  moneys  in  the  hands  of  such  executor  or  administrator 
applicable  to  the  payment  of  his  claim,  is  based.  Upon  such 
further  application  the  issuance  of  tfie  citation  shall  be  in  the 
discretion  of  the  surrogate  and  no  such  application  shall  be  made 
less  than  three  months  after  the  granting  or  denial  of  any  pre- 
vious application.  If  upon  any  accounting  it  shall  appear  that 
an  executor  or  administrator  has  failed  to  pay  a  claim  for  funeral 
expenses,  the  amount  of  which  has  been  fixed  and  determined  by 
the  surrogate  as  above  set  forth  or  upon  such  accounting  he  shall 
not  be  allowed  for  the  payment  of  any  debt  or  claim  against  the 
decedent  until  said  claim  has  been  discharged  in  full;  but  such 
claim  shall  not  be  paid  before  expenses  of  administration  are  paid. 
Subd.  8  added  by  L.  1901,  ch.  293.    In  effect  Sept.  1,  1901. 


8780.   [Am'dy    1895,   lfN>6.]  Oommiaaloiui  of  exeeuto* 
.mlnUitnttor. 


J, 

On  the  settlement  of  the  account  of  an  executor  or  adminis- 
trator, the  surrogate  must  allow  to  him  fof  his  services,  and  if 
there  be  more  than  one,  apportion  among  them  acoMrding  to  the 
services  rendered  by  them  respectively,  over  and  above  his  or 
their  expenses:  For  receiving  and  paying  out  all  sums  of  money 
not  exceeding  one  thousand  dollars,  at  the  rate  of  five  per 
centum.  For  receiving  and  paying  out  any  additional  sums  not 
amounting  to  more  than  ten  thousand  dollars,  at  the  rate  of 
two  and  one-half  per  centum.  For  all  sums  above  eleven  thou 
sand  dollars,  at  the  rate  of  one  per  centum.  In  all  cases  such 
allow^ance  must  be  made  for  their  necessary  expenses  actually 
paid  by  them  as  appears  just  and  reasonable.  If  the  gross  value 
of  the  personal  property  of  the  decedent  amounts  to  one  hun- 
dred thousand  dollars  or  more  each  executor  or  administrator 
is  entitled  to  the  full  compensation  on  principal  and  income  al- 
lowed herein  to  a  sole  executor  or  administrator,  unless  there 
are  more  than  three,  in  which  case  the  compensation  to  which 
three  would  be  entitled  must  be  apportioned  among  them  accord- 
ing to  the  services  rendered  by  them,  respectively,  and  a  like  ap- 
portionment shall  be  made  in  all  cases  w-here  there  shall  be  more 
than  one  executor  or  administrator.  Where  the  will  provides  a 
specific  compensation  to  an  executor  or  administrator  he  is  not 
entitled  to  any  allowance  for  his  services,  unless  by  a  written 
instrument  filed  with  the  surrogate,  he  renounces  the  specific  com- 
pensation. Where  successive  or  different  letters  are  issued  to  the 
same  person  on  the  estate  of  the  same  decedent  including  a  case 
where  letters  testamentary,  or  letters  of  general  administration, 
are  issued  to  a  person  who  has  been  previously  appointed  a  tem- 
^11^4-  administrator,  he^  is  entitled  to  compensation  in  one 
capacity  only,  at  his  election,  except  that  where  he  has  received 
compensation  in  one  capacity  he  is  entitled  to  the  excess.  If  anv, 
of  the  compensation  allowed  by  law,  above  the  sum  which  he  has 
already  received  in  the  other  capacity. 
L.  18W,  ch.  tm;  L.  1806,  ch.  828.     Id  effect  XJHl  25,  IM. 

718 


c.  18,  t.  4,  a.  2  ACCOUNTING.  §§  2731-42 

i  2781.  [Am'd,  1805.]  DetermlaatlOn  of  claim  hy  «ar ro- 
tate; MusipeiiMloa  of  «t«tiitc  of  llmltatlonn  In  certain 
ca«eB. 

On  the  judicial  settlement  of  the  account  of  an  executor  or 
administrator,  he  may  prove  any  del)t  OAving  to  him  by  the  de- 
cedent. Where  a  contest  arisen  between  the  accounting  party 
and  any  of  the  other  partieB  respecting  property  alleged  to  be- 
long to  the  estate,  but  to  which  the  accounting  party  lays  claim 
either  individually  or  as  the  representative  of  the  estate,  or  re- 
specting a  debt,  alleged  to  be  due  by  the  accounting  party  to  the 
decedent,  or  by  the  decedent  to  the  accounting  party,  the  contest 
must,  except  where  the  claim  is  made  in  a  representative 
capacity,  in  which  case  it  may,  be  tried  and  determined  in  the 
same  manner  as  any  other  issue  arising  in  the  surrogate's  court. 

From,  the  death  of  the  decedent  until  the  first  judicial  settle- 
ment of  the  accounts  of  the  executor  or  administrator,  the  run- 
ning of  the  statute  of  limitations,  against  a  debt  due  from  the 
decedent  to  the  accounting  party,  or  any  other  cause  of  action  in 
favor  of  the  latter  aicainst  the  decedent,  is  suspended,  uuk'ss  the 
accounting  party  was  ai)pointed  on  the  revocation  of  former  let- 
ters issued  to  another  person,  in  which  case  the  running  of  the 
statute  is  so  suspended,  from  tl^e  grant  of  letters  to  him,  until 
the  first  judicial  settlement  of  his  account.  After  the  first  judi- 
cial settlement  of  the  account  of  an  executor  or  administrator. 
the  statute  of  limitations  begins  again  to  run  against  a  debt  due 
to  him  from  the  decedent,  or  any  other  cause  of  action  in  bis 
favor  against  the  decedent. 

L.   1895,   ch.   503. 

I  2732.  [Repealed  by  Jj.  19()0,  ch.  18.  See  (Consolidated  Laws, 
tit.  Decedent  Estate  Law,  §  98.] 

I  2788.    [Am'd,  1893,  lfN>9.]    Adjustment  of  advancements. 

Where  there  is  a  surplus  of  personal  property  to  be  distributed, 
and  the  advancement,  as  provided  in  section  ninety -nine  of  the 
decedent  estate  law,  consisted  of  personal  property,  or  where  a 
deficiency  in  the  adjustment  of  an  advancement  of  real  property 
is  chargeable  on  personal  property,  the  decree  for  distribution,  in 
the  surrogate's  court,  must  adjust  all  the ,  advancements  which 
have  not  been  previously  adjusted  by  the  judgment  of  a  court  of 
competent  jurisdiction.  For  that  purpose,  if  any  person  to  be 
affected  by  the  decree,  is  not  a  party  to  the  proceeding,  the  sur- 
rogate must  cause  him  to  be  brought  in  by  a  supplemental 
citation. 

L.  1893,  ch.  686.  AmradtHi  by  L.  1909,  ch.  65.  Alw  partly  repealed  by 
L.  1909,  ch.  18.  He(>  Oniioltdated  Laws,  tit.  Decntent  KHUte  Law.  1  99. 
See  oote  77  of  notM  of  Board  of  Statutory  Consolidation  at  end  of  code. 

f  2734.  [Repealed  by  L.  190G,  ch.  18.  See  CoBfiolidated  Laws, 
tit.  Decedent  fistote  Law,  i  100. J 

H  2735-2741.     [Repealed,  L.  1893,  ch.  G86.] 

i  2742.  Kffect  of  Judicial  settlement  of  aceount. 

A  judicial  settlement  of  the  account  of  an  executor  or  admin- 
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Sstrator,  eUher  by  the  decree  of  the  gurrogate's  courts  or  upon  an 
appeal  therefrom,  is  conclusive  evidence,  against  all  the  parties 
who  were  duly  cited  or  appeared,  and  all  persons  deriving  title 
from  any  of  them  at  any  time,  of  the  following  facts  and  no 

1  That  the  items  allowed  to  the  accounting  party,  for  money 
paid  to  creditors,  legatees,  and  next  of  kin,  for  necessary  ex- 
penses, and  for  his  services,  are  correct. 

2  That  the  accounting  party  has  been  charged  with  ail  tHe 
interest  for  money  received  by  him,  and  embraced  in  the  account, 
for  which  he  was  legally  accountable. 

3.  That  the  money  charged  to  the  accounting  party,  as  col- 
lected,  is  all  that  was  collectible,  at  the  time  of  the  setUcment, 
on  the  debts  stated  in  the  account.  _^      *      *u 

4.  That  the  allowances  made  to  the  accountmg  party,  for  the 
decrease,  and  the  charges  against  him  for  the  Incrwse,  in  the 
value  of  property,  were  correctly  made. 

f  2T48.  [Am'd,  18»5,  18»8,  1900.]  Decree  for  parment  mna 
dfstrlbotlon. 

Where  an  account  is  judicially  settled,  as  prescribed  in  this 
article,  and  any  part  of  the  estate  remains  and  i»  ready  to  be 
distributed  to  the  creditors,  legatees,  next  of  kin»  husband,  or 
wife  of  the  decedent,  or  their  assigns,  the  decree  must  direct  the 
payment  and  distribution  thereof  to  the  persons  so  entitled,  ac- 
cording to  their  respective  rights.  In  case  of  whole  or  partial 
intestacy  the  decree  must  direct  immediate  payment  and  distribu- 
tion to  creditors,  next  of  Itin,  husband  or  wife  of  the  decedent, 
or  their  assigns,  where  the  executor  or  administrator  has  peti- 
tioned voluntarily  for  judicial  settlement  of  his  account  as,  and 
in  the  case  provided  in  subdivision  two  of  section  twenty -seven 
hundred  and  twenty-eight  of  this  article;  but  such  decree  shall 
not  direct  the  payment  of  any  legacy  prior  to  the  expiration  of 
one  year  after  the  granting  of  letters  upon  such  estate,  unless  the 
will  otherwise  directs.  If  any  person,  who  is  a  necessary  party  for 
that  purpose,  has  not  been  cited  or  has  not  appeared,  a  supplemental 
citation  must  be  issued,  as  prescribed  in  section  twenty -seven  hundred 
and  twenty-seven  of  tnis  act.  Where  the  validity  of  the  debt,  claim 
or  distributive  share  is  admitted  or  has  been  established  upon  the  ac- 
oountins:  or  other  proceeding  in  the  surrogate's  court  or  other  court  of 
competent  jurisdiction,  the  decree  must  determine  to  whom  it  is  pay- 
able, the  snm  to  be  paid  by  reason  tbereot  and  all  otber  questions 
concern! np  the  same.  With  respect  to  the  matters  enumerated 
in  this  section  the  decree  is  conclusive  as  a  judgment  upon  each 
party  to  the  special  proceeding  who  was  duly  cited  or  appeared, 
•ind  upon  every  person  deriving  title  from  such  party. 

L.   1696.  ch.  59S:  L.   1808.  cb.  S60:  L.   Id06.  cb.  515.     In  effeeC  Sent.  1.  1906 

I  ST44.  Id.  I  vrben  speclllo  property  mar  be  dellTereA. 

In  either  of  the  following  cases,  the  decree  may  direct  the  de- 
livery of  an  unsold  chattel,  or  the  assignment  of  an  uncollected 
demand,  or  any  other  personal  property,  to  a  party  or  parties, 
entitled  to  payment  or  distribution,  in  lieu  of  the  money  value  of 
the  property: 

1.  Where  all  the  parties  interested,  who  have  appeared,  mani- 
fest their  consent  thereto  by  a  writing  filed  in  the  surrogate's 
offlcfi. 

2.  Where  it  appears  that  a  sale  thereof,  for  the  purpose  of  pay- 
ment or  distribution,  would  cause  a  loss  to  the  parties  entitled 
theretp.  ^20 
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The  Talue  must  be  ascertained,  if  the  consent  does  not  fix  it, 
by  an  appraisement  under  oath»  made  by  one  or  more  persons 
appointed  by  the  surrogate  for  the  purpose, 
a  R.  8.  90,  I  72  (2  Bdm.   09),  am'd;  L.   1870»  eh.  30. 

I  274S.  Id.;  'vrKen  money  may  be  retained. 

Where  an  admitted  debt  of  the  decedent  is  not  y^t  due,  and 
the  creditOB  will  not  accept  present  payment,  with  a  rebate  of 
interest;  or  where  an.  action  is  pending  between  the  executor  or 
administrator  and  a  person  claiming  to  be  a  creditor  of  the  de- 
cedent; the  decree  must  direct  that  a  Hum.  sufficient  to  satisfy 
the  eiaim,  or  the  proportion  to  which  it  is  entitled,  together  with 
the  probable  amount  ot  the  interest  and  costs,  b?  retained  in 
the  hands  of  the  accounting  party;  or  be  deposited  in  a  sAfe  bank, 
or  trust  company,  subject  to  the  surrogate's  order;  or  be  paid 
Into  the  surrogate's  court,  for  the  purpose  of  being  applied  to  the 
payment  of  the  claim,  when  it  is  due,  recoverpd  or  settled;  and 
that  fco  much  thereof,  as  is  not  needed,  for  that  purpose,  be  after- 
wards distributed  according  to  law. 
S  Jft.  8.  M.  f  74  (2  Edm.  90). 

f  S74e.  rAm*d,  IftAB,  1000,  lOOO,  1011.1  Id.|  uhmre  of  In- 
fant. 

When  a  legacy  or  distributive  share  is  payable  to  an  infant, 
the  decree  may,  in  the  discretion  of  the  surrogate's  court,  direct 
it,  or  so  much  of  it  as  may  be  necessary,  to  bo  paid  to  his  gen- 
eral guardian,  to  be  ai)plied  to  his  support  and  edncatirtn;  or 
wheii  it  does  not  exceed  fifty  dollars,  llie  decree  may  order  it 
to  be  paid  to  his  father  or  to  his  mother  or  to  some  competent  per- 
son with  whom  the  infant  resides  or  who  has  some  interest  in  his 
w«lfahe,  for* f he  use  ami  benefit  of  mich  infoiit.  Said  conrt  may, 
in  its  discretion,  by  its  decree,  direct  any  legacy  or  distrihutire 
cAiare,  or  part  of  a  legacy  or  distributive  share,  not  paid  or  ap- 
plied as  aforesaid,  which  is  payable  to  an  infant,  to  be  paid  to 
(be  general  guardian  of  such  infant,  upon  his  executing  and  de- 
positing with  the  surrogate  in  his  office,  a  liond  runuing  to  such 
infant,  with  two  or  more  sufficient  sureties  duly  acknowledgeu 
and  approTed  by  the  surrogate,  in  donble  the  amount  of  such 
legacy  or  distributive  share,  conditioned  that  such  genera] 
guardian  shall  faithfaliy  apply  such  legacy  or  distributive  share, 
and  render  a  trne  and  just  account  of  the  application  thereof,  in 
all  respects,  to  any  court  having  cogniaance  thereof,  when  there- 
unto required,  the  sureties  In  which  bond  shall  justify  a^  re- 
quired in  this  act,  unless  the  surrogate  shall  determine  that  the 
faueral  bond  given  by  the  guardian  is  ample  and  of  sufficient 
amount  to  cover  such  legacy  or  distributive  share.  The  said 
court  may,  in  its  discretion,  from  time  to  time,  authorize  or 
direct  such  general  guardian  to  expend  such  part  of  such 
legacy  or  distributive  share,  in  the  support,  maintenance  and 
education  of  such  infant  as  it  deems  necessary.  On  such 
infant's  coming  twenty-one  years  of  age,  he  shall  be  en- 
tftled"  to  receive",  and  his  general  guardian  shall  pay  or  de- 
liver to  him,  under  the  direction  of  the  surrogate's  court,  the 
securities  so  taken,  and  the  interest  or  other  moneys  that  may 
have  been  paid  to  or  received  by  such  general  guardian,  after 
deducting  therefrom  such  amounts  as  have  been  paid  or  ex- 
pended in  pursuance  of  the  orders  and  decrees  of  said  court,  sc 
amde  as  aforesaid  aod  the  legal  commissions  of  such  guardian; 
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and  the  said  f?eneral  guardian  Bhall  be  liable  to  acoonnt  in  and 
under  the  direction  of  the  surrogate's  court,  to  his  ward,  for  the 
same;  in  case  of  the  death  of  said  infant,  before  coming  of  age, 
the  said  securities  and  moneys,  after  making  the  deductions 
aforesaid,  shall  go  to  his  executors  or  administrators,  to  be  ap- 
plied and  distributed  according  to  law,  and  the  general  guardian 
shall  in  like  manner  be  liable  to  account  to  such  administrator  or 
executor.  If  there  be  no  general  guardian,  or  if  the  surrogate's 
court  do  not  order  or  decree  the  payment  or  disposition  of  the 
legacy  or  distributive  share  in  some  of  the  wftys  above  described. 
then  the  legacy  or  distributive  share,  or  part  of  the  same  not 
disposed  of  as  aforesaid,  whether  the  same  consists  of  money  or 
securities,  shall,  by  the  order  or  decree  of  the  surrogate's  court, 
be  paid  and  delivered  to  and  deposited  in  said  court,  by  paying 
and  delivering  the  same  to  and  depositing  it  with  the  (*oDnty 
treasurer  of  the  county,  to  be  held,  managed,  invested,  collected, 
reinvested  and  disposed  of  by  him,  as  prescribed  and  required  by 
section  twenty-five  hundred  and  thirty-seven  of  this  act.  The 
regulations  containe<l  in  the  general  rules  of  practice,  as  speci- 
fied in  subdivision  eight  of  section  foiu-  of  the  state  finance  law, 
and  the  provisions  of  title  three  of  chapter  eight  of  this  act  apply 
to  money,  legacies  and  distributive  shares  paid  to  and  securities 
deposited  with  tlie  county  treasurer,  as  prescribed  in  this  section; 
except  that  the  surrogate's  court  exercises  with  respect  thereto, 
or  with  respect  to  a  security  in  which  any  of  the  money  has 
been  invested,  or  upon  which  it  has  been  loaned,  the  power  and 
authority  conferred  upon  the  supreme  court  by  section  seven  hun- 
dred and  forty-seven  of  this  act. 

2  R.  S.  DO,  I  80,  am'd;  L.  1886.  ch.  358;  L.  1900.  ch.  554.  Am'd  hr 
Xi.  1900,  ch.  65,  I  3.  See  noto  78  of  notes  of  Board  of  Statutory  Conw>ll- 
datloD  at  end  of  code.     Am'd  by  L.  1911.  ch.  328.  In  effect  Sept.  1.  1911. 

I  2747.  LearacFy  etc.,  to  unkiiowii  person  to  'be  paid  Into 
State  treasury. 

Where  the  person  entitled  to  a  legacy  or  distributive  share  is 
unknown,  the  decree  must  direct  the  executor  or  administrator 
to  pay  the  amount  thereof  into  the  treasury  of  the  State,  for  the 
benefit  of  the  person  or  persons  who  may  thereafter  appear  to  be 
entitled  thereto.  The  surrogate,  or  the  supreme  court,  upon  the 
petition  of  a  person  claiming  to  be  so  entitled,  and  upon  at  least 
fourteen  days  notice  to  the  attorney-general,  accompanied  with 
a  copy  of  the  petition,  may  by  a  reference,  or  by  directing  the 
trial  of  an  issue  by  a  jury,  or  otherwise,  ascertain  the  rights  of 
the  persons  interested,  and  grant  an  order  directing  the  payment 
of  any  money,  which  appears  to  be  due  to  the  claimant,  but  with* 
out  interest,  and  deducting  all  expenses  incurred  by  the  State 
with  respect  to  the  decedent's  estate.  The  comptroller,  upon  the 
production  of  a  certified  copy  of  the  order,  must  draw  his  war- 
rant upon  the  treasury,  for  the  amount  therein  directed  to  be 
paid:  which  must  be  paid  by  the  State  treasurer,' to  the  person 
entitled  thereto. 

Id.,   i  81,   am'd:  L.   1877,  ch.  456. 

i  2748.  When  Iea:acy>  etc,  to  be  paid  to  county  treas* 
orer. 

The  decree  must  also  direct  the  executor  or  administrator  to 
pay  to  the  county,  treasurer  a  legacy  or  distrlbutiTe  share,  which 
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is  not  paid  to  the  person  entitled  thereto,  at  the  expiration  of 
two  years  from  the  time  when  the  decree  is  made,  or  when  the 
legacy  or  distributive  share  is  payable  by  the  terms  of  the  decree. 
The  money,  so  paid  to  the  county  treasurer,  can  be  paid  out  by 
him  only  by  the  special  direction  of  the  surrogate;  or  pursuant 
to  the  judgment  of  a  court  of  competent  jurisdiction. 
M..  part  of  I  61. 

S4  Tas 
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TITIiE  V. 

risposition  of  the  decedent's  real  property,  for  the  payment 
of  debts  and  funeral  expenses  Distribution  of  the  pro- 
ceeds. 

Sec.   2749.  What  property  subject  to  this  title. 

2i50    Petition;   when  and  by  whom  presented. 

2751.  Creditor's  time  to  apply  extended  In  certain  cases. 

2752.  Contents  of  petition. 

2753.  Proceedlnsrs  where  some  of  the  facts  are  unknown. 

2754.  Citation  thereupon. 
2756.  Hearing. 

2756.  Proof  of  debt  upon  which  Judgment,  etc.,  has  been  rendered. 

2757.  The  last  section  qualified. 

2758.  Decree  to  recite  debts  and  liens. 

2759.  What  proof  necessary  for  a  d(>cree. 

2760.  Decree  to  mortgage  or  lease. 

2761.  Decree  to  sell. 
2702.  Repealed. 

2763.  Decree  to  sell;  order  In  which  different  paicels  are  to  be  <old. 

2764.  Id.;  where  undlrlded  Interest  or  precedent  estate  Is  created  by  the 

will,  etc. 
2766.  Form  of  decree. 
2766-70.  Repealed. 

2771.  What  credit  allowed  on  sale. 
2772-73.  Repealed. 
2774.  Who  not  to  purchase. 
2775-76.  Repealed. 
2777.  When  conveyance  not  to  affect  purchaser  or  mortgagee  from  heir. 

etc. 
2778-81.  Repealed. 

2782.  Contract  for  lands;   effect  of  oonveyanco  of  decedent's  interest. 

2783.  Id.;  effect  of  conveyance  of  part. 

2784.  Repealed. 

2786.  Purchaser's  title  not  affected  by  certain  Irregularities,  etc.;  pre- 
sumption where  records  have  been  removed. 

278C-97.  Repealed. 

2708.  Surplus  money  on  foreclosure  and  other  sales;  when  paid  to  surro 
gate. 

2799.  Id.;  how  distributed. 

2800.  RlRht  of  dower  to   ha  considered  in  sole. 
■.*Sol.  Rostltutlon   for   assets    sulwjtMiiu'iitly   dlsoovprcd. 

2SUl-a.   Convoynnctk  of  real  cKtHtt*  l>y   fXisiii  a-  or  atlniinlstrator  tJ  h">!.!er 
of  contract  of  snh»   made   by   decetliMit. 

S  2749.   [AmM,  1894.]     W^hat  property  aubject  to  this  title. 

Real  property,  of  which  a  decedent  died  seized,  and  the  interest 
of  a  decedent  in  real  property,  held  by  him  under  a  contract  for 
the  purchase  thereof,  made  either  with  him,  or  with  a  persou 
from  whom  he  derived  his  interest,  may  be  disposed  of,  for 
the  payment  of  his  debts  and  funeral  expenses,  or  for  the  pay- 
ment of  judgment  liens  existing  thereon  at  his  death,  as  pro- 
scribed in  this  title;  except  where  it  is  devised,  expressly  charfred 
with  the  payment  of  debts  or  funeral  expenses,  or  is  exempted 
from  levy  and  sale  by  virtue  of  an  execution,  as  prescribed  in  title 
second  of  chapter  thirteen  of  this  act.  The  expression  "  funeral 
expenses.**  as  used  in  this  title,  includes  a  reasonable  charge  for 
a  suitable  headstone. 

L.  1894,  ch.  786. 
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I  27RO.  rAin*d,  1804,  1009.]  Petition,  irhen  and  by  whom 
preNemted. 

At  any  timo  within  three  years  after  letters  were  first  duly 
granted  within  the  state,  upon  the  estate  of  a  decedent,  an  exec- 
utor or  administrator,  whether  sole  or  joined  in  the  letters  with 
another  other  than  a  temporary  administrator,  or  a  person  hold- 
ing a  judgment  lien  upon  decedent's  real  property  at  the  time 
of  his  death,  or  any  other  creditor  of  the  de<-edent,  other  than  a 
creditor  by  a  mortgage,  which  is  a  lien  upon  the  decedent's  real 
property,  or  any  person  having  a  claim  for  the  funeral  expenses 
of  the  decedent,  may  present  to  the  surrogate's  court,  from  which 
letters  were  issued,  a  written  petition,  duly  verified,  praying  for 
a  decree  directing  the  disposition  of  the  decedent's  real  property, 
or  interest  in  real  property,  specified  in  the  last  section,  or  so 
much  thereof  as  is  necessary  for  the  payment  of  his  debts  or 
funeral  expenses,  or,  if  so  decreed  as  hereinafter  provided,  for  the 
payment  of  anv  judgment  liens  existing  upon  such  land,  or  some 
portion  thereof,  at  decedent's  death,  by  a  mortgage,  lease  or 
sale  at  public  or  private  sale  thereof;  and  that  the  parties  named 
in  the  petition  and  all  other  necessary  parties,  as  prescribed  in 
the  subsequent  sections  of  this  title,  may  be  cited  to  show  cause 
why  such  a  decree  should  not  be  made. 

Am'd  by  h.  1894,  ch.  785;  L.  1909,  dL  188.  In  effect  Sept.  1,  1909. 
See  i  1844,  subd.  1. 

I  2751,  [AmM,  1887.]  Credltor*s  time  to  applx  extended 
In  oertaln  caneii. 

The  time,  during  which  an  action  is  pending  in  a  court  of 
record,  between  a  creditor  and  an  executor  or  administrator  of 
the  estate,  is  not  a  part  of  the  time  limited  in  the  last  section,  for 
presenting  a  petition,  founded  upon  a  debt,  which  was  in  contro- 
versy in  the  action;  if  the  c. editor  has,  before  the  expiration  of 
the  time  so  limited,  filed  i.i  the  clerk's  office  of  the  county  where 
the  real  iiroperty  is  situated,  a  notice  of  the  pendency  of  the  ac- 
tion; specifymg  the  names  of  tha  parties,  the  object  of  the  action, 
and,  if  the  creditors  debt  is  made  the  foundation  of  a  countr^r- 
claim,  the  nature  of  the  counterclaim:  containing  a  description  of 
the  property  in  that  county  to  be  afTocted  thereby;  and  stating 
that  it  will  be  held  as  security  for  any  judgment  obtained  in  the 
action.  A  notice  so  filed  must  be  recorded  and  indexed,  and  may 
be  cancelled,  as  prescribed,  with  respect  to  the  notice  of  pen- 
dency of  an  action,  in  ..rticle  nine  of  title  first  of  chapter  four- 
teen of  this  act.  It  may  also  be  cancelled  in  like  manner,  or  a 
specified  portion  of  the  property  affected  thereby,  may  be  dis- 
chcrged  from  the  lien  thereof,  by  the  order  of  the  court  in  which 
the  action  is  pending,  made  upon  the  application  of  a  person  hav- 
ing an  interest  in  tne  real  property,  upon  notice  to  tne  creditor, 
and  upon  such  terms  as  justice  requires.  Whenever  an  executor, 
administrator  or  creditor  of  a  deceased  person  shall  have  com- 
menced, or  shall  hereafter  commence,  an  action  in  any  court  of 
competent  jurisdiction  of  this  State  for  the  purpose  of  setting 
aside  any  fraudulent  conveyance  of,  or  incumbrance  upon,  any 
real  estate  of  such  deceased  person,  and  such  action  shall  have 
been  decided  in  favor  of  sucn  executor,  administrator  or  cred- 
itor, such  executor,  administrator  or  creditor  may,  at  any  time 
witliin  three  ^ears  after  the  final  determination  of  such  action, 
have  and  mamtain  an  action  or  proceedinpr  against  the  proper 
parties,  in  any  court  of  competent  jurisdiction  of  this  State,  for 
a  sale  of  such  real  estate,  and  for  a  distribution  of  the  proceeds 
of  such  real  estate  among  the  creditors  of  such  deceased  person. 
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and  other  perBong  entltk^d  to  the  same  as  may  be  directed  by  the 
judgment  in  such  action. 

L.    1887.    eta.    423. 

r2762.   [Am'd,   1894.]      Conteiitv  *of  petition. 

The  petition  must  set  forth  the  following  matters,  as  nearly  as 
the  petitioner  can,  upon  diligent  inquiry,  ascertain  them: 

1.  [Am»d,  IfMM.]  The  amount  of  the  unpaid  debts  and  fu- 
neral expenses  of  the  decedent  and  that  the  personal  estate  is  id- 
adequate  for  the  payment  thereof.  . 

L.  1904,  ch.  750.     In  effvet  Seyt.   1,   1904. 

2.  A  general  description  of  all  the  decedent's  real  property,  and 
interest  in  real  property,  within  the  state,  which  may  be  dis- 
posed of  as  prescribed  in  this  title;  a  .statement  of  the  value  of 
each  distinct  parcel;  whether  it  is  improved  or  not;  whether  it 
is  occupied  or  not;  and,  if  occupied,  the  name  of  each  occupant; 
whether  it  is  incumbered  by  a  mortgage  lien  or  liens  together  with 
a  statement  of  the  amount  due  or  claimed  to  be  due  thereon. 
Where  the  petition  describets  an  interest  in  real  property,  speci- 
fied in  section  two  thousand  seven  hundred  and  forty-nine  of 
this  act,  the  value  of  the  interest  must  be  stated,  and  also  the 
value  of,  and  the  other  particulars,  specified  in  this  section,  re- 
lating to  the  real  property  to  which  the  interest  attaches. 

3.  The  names  of  the  husband  or  wife,  and  of  all  the  heirs  and 
devisees  of  the  decedent,  and  also  every  other  person  claiming 
under  them,  or  either  of  them,  stating  who,  if  any,  are  infants; 
the  age  of  each  Infant,  and  the  name  of  his  general  guardian, 
if  any;  and  also,  if  the  petition  is  presented  by  a  creditor  or  judg- 
ment lienor,  the  name  of  each  executor  or  administrator. 

4.  If  the  petition  is  presented  by  an  executor  or  administrator, 
the  amount  of  personal  property  which  has  come  to  his  hands, 
and  those  of  his  coexecutors  or  coadministrators,  if  any;  the 
application  thereof,  and  the  amount  which  may  yet  be  realized 
therefrom. 

L.    1804,   ch.   735. 

f  2753.  [Am'd,  1804.]  Proceedlnars  where  some  of  the 
factn  are  nnknotvn. 

If,  upon  diligent  inquiry,  any  of  the  matters  required  to  be 
set  forth,  as  prescribed  in  the  last  section,  cannot  be  ascertained 
by  the  petitioner,  that  fact  must  be  shown  to  the  surrogate's 
satisfaction,  and  the  surrogate  must,  thereupon,  inquire  into  the 
matter,  as  prescribed  in  article  first  of  title  second  of  this  chap- 
ter.  If  the  petition  is  presented  by  a  creditor  or  judgment- 
lienor,  the  surrogate  may,  by  order,  require  the  executor  or  ad- 
ministrator to  render  such  an  account  or  other  statement,  as  he 
deems  necessary  for  the  purpose  of  the  inquiry. 
L.  181>4,  cb.  735. 

I  28754.   [Am'd,  1804,  1011.]     Citation  thereupon. 

Where  the  surrogate  is  satisfied  that  all  the  facts,  specified  in 
the  last  section  but  one,  have  been  ascertained,  as  far  as  they 
can  be  upon  diligent  inquiry,  and  it  appears  to  him  that  the 
debts,  judgment,  liens  and  funeral  expenses,  or  either,  cannot  be 
paid,  without  resorting  to  the  real  property,  or  interest  in  real 
property,  lie  must  issue  a  citation  according  to  the  prayer  of  the 
petition.  If,  upon  the  inquiry,  it  appears  to  the  surrogate,  that 
any  heir  or  devisee,  or  person  claiming  an  interest  in  the  property 
undei  an  heir  or  devisee,  is  not  named  in  the  petition,  the  cita- 
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tion  must  also  be  directed  to  him.  Where  the  surrogate  is  un- 
able to  ascertain  to  his  satisfaction  whether  the  decedent  left, 
surviving  him,  any  person,  who  would  be  entitled  to  succeed  to 
the  real  property  or  interest  in  real  property,  as  heir,  or  who 
would  be  entitled  to  the  real  property  or  interest  in  real  prop- 
erty affected  by  a  willj  if  the  person  had  died  intestate,  or  person 
claiming  an  interest  in  the  property  under  an  heir  or  such 
devisee,  or  if  it  shall  appear  to  the  surrogate  that  the  decedent 
left  no  known  heirs-at-law  or  next  of  kin,  the  citation  must  also 
be  directed  to  tiie  attorney-general.  Unless  the  executor  or  ad- 
ministrator has  caused  to  be  published,  as  prescribed  by  law,  a 
notice  requiring  creditors  to  present  their  claims,  and  the  time 
for  the  presentation  thereof,  pursuant  to  the  notice,  has  elapsed, 
the  citation  must  be  directed,  generally  to  all  other  creditors  of 
the  decedent,  as  well  as  the  creditors  named. 

Am'd  by  L.   1884,  ch.  735;  L.  1011,  cb.  437,  in  effect  Sept.   1,   1911. 

S  2756.  [Am'd,  18»4,  1004»  ItflO.]     HearlAff. 

Upon  the  return  of  the  citation  the  surrogate  must  proceed  to 
hear  the  allegations  and  proofs  of  the  parties.  A  creditor  of  the 
decedent,  including  one  whose  claim  is  not  yet  due,  or  a  person 
having  a  claim  for  unpaid  funeral  expenses,  although  not  named 
in  the  citation,  may  appear  and  thus  make  himself  a  party  to 
the  special  proceeding.  An  heir  or  devisee,  or  a  person  claiming 
under  an  heir  or  devisee,  of  the  property  in  question,  although 
not  named  in  the  citation,  may  contest  the  necessity  of  applying 
the  property  to  the  payment  of  debts,  judgment  liens  or  funeral 
expenses,  or  the  validity  of  a  debt,  due  or  unpaid,  represented  as 
existing  against  the  decedent,  or  the  reasonableness  of  the 
funeral  expenses;  may  interpose  any  defense  to  the  whole  or  any 
part  thereof;  and,  for  that  purpose,  may  make  himself  a  party 
to  the  special  proceeding,  but  a  judgment  heretofore  or  niero- 
after  recovered  against  the  executor  or  administrator  upon  a 
claim  against  decedent  shall  be  prima  facie  evidence  and  proof 
of  the  claim  against  the  real  property  of  decedent,  and  the 
burden  of  disproving  such  judgment,  or  of  proving  that  the 
claim  upon  which  it  was  rendered  is  invalid,  or  that  the  judg- 
ment was  obtained  by  collusion  shall  be  upon  the  party  disput- 
ing or  objecting  to  the  same,  if  such  party  Khali  have  filpd 
written  objections  thereto.  The  admission  or  allowance  by  the 
executor  or  administrator  of  a  claim  or  debt  of  any  creditor 
against  the  decedent  shall,  for  the  purpose  of  such  proceeding, 
he  deemed  an  establishment  thereof,  unless  objection  be  made 
thereto  by  a  party  to  the  special  proceeding.  Where  such  a 
defense  arises' under  the  statute  or  limitation,  an  net  or  ad- 
mission by  the  executor  or  administrator  does  not  prevent  the 
running  of  the  statute,  or  revive  the  debt,  so  as  to  affect,  in  anv 
manner,  the  Teal  property,  or  interest  in  real  property  in  ques- 
tion, or  to  permit  the  creditor  to  participate  in  the  fund  arising 
therefrom. 

L.  18W.  cb,  736;  L.  1904,  ch.  750;  U  1910,  cb.  B81.  In  eflfect  July  1,  1910. 

I  terse.  [Am'd,  1004.]     iniat  proof  n«cefisary  for  a  decree. 

A  decree  directing  the  disposition  of  real  property  or  of  an 
interest  in  real  property  can  be  made  only  where*  after  due 
examination  the  following  facts  have  been  established  to  the 
satisfaction  of  the  snrrogate. 

1.  That  the  proceedings  have  been  In  conformitv  to  this  title. 

2.  Tliat  the  bersonal  estate  of  the  decedent  is  insufflcienl  for 
the  payment  of  his  debts  and  funeral  expenses. 

L.  2904,  cb.  700.     In  effect  Sept.  1,  1004.     Formerly  |  2750. 
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i  27S7.  LAm*a,  1004,  1911.]  Decree  vo  inorltf uire,  leane  or 
men. 

If  it  shall  appear  to  the  satisfaction  of  the  surrogate  that  the 
personal  estate  of  the  decedent  is  insufficient  for  the  payment  of 
his  debts  and  funeral  expenses,  the  surrogate  shall  mako  a  de- 
cree empowering  the  executor  or  administrator  to  mortgage,  lease 
or  set!  the  whole  or  such  part  of  the  real  property  or  interest  of 
the  decedent  in  real  property  as  the  surrogate  shall  deem  neces- 
sary for  the  payment  thereof.  The  surrogate  may  limit  the 
amount  to  be  sold  and  afterward  extend  the  power  to  other 
parcels  and  direct  the  order  of  the  sale  of  parcels  and  may  direct 
whether  the  same  be  mortgaged,  leased,  or  sold,  for  the  purpose 
of  preserTing  all  the  rights  and  equities  of  the  parties  and  pre- 
venting any  unnecessary  disposition  of  such  real  property;  and 
may  limit  the  amount  to  be  raised  thereby.  The  decree  must 
describe  the  property  to  be  sold  with  common  certainty.  If  it 
appears  that  one  or  more  distinct  parcel  of  which  the  decedent 
died  seized  has  been  devised  by  him  or  sold  by  his  heirs  the 
decree  must  provide  that  the  several  distinct  parcels  be  sold  in 
the  following  order: 

1.  Property  which  descended  to  the  decedent's  heirs  and  which 
has  not  been  sold  by  them. 

2.  Property  so  descended  which  has  been  sold  by  them. 

3.  Property  which  has  been  devised  which  has  not  been  sold 
by  the  devisee. 

4.  Property  so  devised  which  has  been  sold  by  the  devisee. 

If  it  shall  appear  to  the  satisfaction  of  the  surrogate  that  the 
decedent  left  no  known  hoirs-at-law,  or  if  the  surrogate  is  unable 
to  determine  whether  there  are  heirs-at-law  entitled  to  inherit,  the 
sale  must  be  directed  to  bo  held  at  i)ublic  auction,  and  due  notice 
of  the  sale  shall  be  directed  and  given  to  the  attorney-general. 

Am'd  by  L,  IIKM.  ch.  7.">0:  L.  1011,  ch.  435,  In  effect  Sept.  1,  1911.  Prom 
former  ||  2760.  2761  and  2763.  ^ 

I  27R8.  (Aiii*d,  1N04.  1004.1  Duty  of  executor  or  adnUn- 
iMtrator  to  execute  <lecree  after  fllinir  bond. 

It  shall  be  the  duty  of  the  executor  or  administrator  to  execute 
the  power  conferred  upon  him  by  a  decree  directing  that  prop- 
erty be  mortgaged,  leased  or  sold:  but  he  must  first  execute  and 
file  with  the  surrogate  his  bond,  with  two  or  more  sureties,  to  the 
p<*ople  of  the  state  in  a  penalty  fixed  by  the  surrogate  not  less 
than  twice  the  sum  to  be  raised,  or  the  value  of  the  real  prop- 
erty, or  interest  in  real  property,  directed  to  be  sold.  The  bond 
must  be  conditioned  for  the  faithful  performance  of  the  duties 
imposed  upon  the  principal  by  the  decree  and  for  the  accounting 
by  the  principal  for  all  moneys  received  by  him  whenever  he  is 
required  so  to  do  by  a  court  of  competent  jurisdiction. 

L.    1804.    ch.    73G;    L.    1904,    cli.    750.      lu  effect   Sept.    1.    1904. 

i  27SO.  rAm'd,  18»4.  10O4.1  ProeeedtnflrH  «pon  failure  to 
execute  decree  or  llle  bond. 

Where  there  are  two  or  more  executors  or  administrators,  if 
either  of  them  fails,  within  such  time  as  the  surrogate  deems 
reasonable,  to  give,  or  to  join  with  his  coexecators  or  coadmin- 
istrators in  giving,  a  bond  as  prescribe<l  in  the  last  .section,  the 
surrogate  may  direct  those  who  have  given  the  bond  to  proceed 
to  execute  the  decree.  But  if  a  sole  executor  or  administrator, 
or  all  the  executors  or  administrators,  so  fail,  such  failure  shall 
be  deemed  ground  for  the  revocation  of  his  or  their  letters  and 
the  surrogate  shall,  upon  the  application  of  any  person  interested, 
revoke  such  letters  and  grant  administratioD  to  such  person  en- 
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titled  as  will  execute  such  decree.  He  may  revoke  letters  so 
grranted  from  time  to  time,  as  the  case  requires,  to  obtain  the 
proper  execution  of  the  decree.  A  person  to  whom  letters  are  so 
granted  shall  have  all  the  powers  uuder  the  decree  which  were 
given  to  the  executor  or  administrator  at  the  time  it  was  made; 
and  must  give  the  bond  required  by  such  decree,  as  well  as  the 
bond  required  to  be  given  upon  issuing  letters  to  him. 

L.  ISM,  oh.  785;  L.  ISM.  6h.  7S0.   In  effect  Sept.  1, 1904.    From  former  I  2767. 

$  2700.  [Am'dx  188S,  1904.]  Kxecntlon  of  deeree  not  af- 
fected br  deatliy  et  cetera. 

The  death,  removal,  or  disqualification,  before  the  complete 
execution  of  a  decree,  of  all  the  executors  or  administrators  does 
not  suspend  or  affect  the  execution  thereof;  but  the  successor  of 
the  person  who  has  died,  been  removed,  or  become  disqualified, 
naust  proceed  to  complete  all  unfinished  matters,  as  his  predeces- 
sors might  have  completed  the- same;  and  he  must  give  such 
security  for  the  due  performance  of  his  duties  as  the  surrogate 
prescribes. 
L.  1886,  eh.  91S:  L.  1904.  cb.  '2S0.  In  effect  Sept.  i,  1904    From  former  |  Vna 

$  2761.  [Am'd,  1894,  1004.]  Effect  of  decreet  manner  of 
oxecntlnar  same,  applyinsr  proceeds  of  sale  a.nd  acooiinttns: 
for  name. 

The  executor  or  administrator  must  proceed  to  execute  the 
decrt:e  in  the  same  manner,  and  the  execution  thereof  shall  have 
the  same  effect,  as  if  he  were  acting  as  executor  of  the  decedent 
under  a  like  power  contained  in  a  will  of  said  decedent  duly  exe- 
cuted and  proved.  He  shall  apply  the  proceeds  of  the  real  prop- 
erty mortgaged,  leased  or  sold  in  the  same  manner  as  if  he  had 
a<7ted  under  such  a  pofwer  of  sale  contained  in  a  will  and  all  per- 
sons interested  in  the  execution  of  the  decree  shall  have  the  same 
remedies  for  the  enforcement  of  the  decree  and  the  application 
of  the  proceeds  that  they  would  have  had  if  the  executor  or  ad- 
ministrator were  acting  under  such  n  power.  The  executor  or 
administrator  may  account  for  such  proceeds  and  may  be  com- 
pelled to  account  therefor  and  for  his  acts  under  such  decree 
and  shall  be  entitled  to  commissions  upon  the  settlement  of  his 
accounts  as  If  he  had  acted  under  such  a  power. 

L.  1894,  ch.  735;  L.  1904,  ch.  7S0.   Jn  effect  Sept.  1, 1904. 

f  27«2.  [Repealed  by  L.  1904,  ch.  750.  In  effect  Sept.  1,  1904. 
provided,  however,  that,  in  cases  where  the  decree  for  the  dis- 
position of  decedent's  real  property,  for  the  payment  of  debts  and 
funeral  expenses  shall  have  been  entered  prior  to  the  time  this 
act  tiikes  effect,  all  subsequent  proceedings  shall  be  in  accordance 
with  the  provisions  of  the  statutes  then  existing;  and  to  tha : 
extent  said  sections  shall  be  considered  as  still  iu  force.] 

I  2768.  [Am'd,  1904.]  PnreUafierM  title  not  affected  by 
c'ertain  IrresrnlarltleM. 

The  title  of  a  purchaser  in  good  faith  at  a  sale  pursuant  to  a 
•/lecree  made  as  prescribed  in  this  title  is  not.  nor  is  the  validity  of 
•a  mort'-nge  or  lease  made  as  prescribed  in  this  title,  in  any  way 
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affected*  where  a  petition  was  presented  and  the  proper  persoas 
were  duly  cited  and  a  decree  authorizing  a  mortgage^  lease  or  sale 
was  made  as  prescribed  in  this  title,  by  any  omission,  error,  de- 
fect or  irregularity  occurring  between  the  return  of  the  citation 
and  the  msKing  of  the  decree,  except  so  far  as  the  same  would 
affect  the  title  of  a  purchaser  at  a  sale  made  pursuant  to  the 
directions  contained  in  a  judgment  rendered  by  the  supreme  court. 
L.  ItOi,  oh.  'iSO.   In  effect  Sept.  1, 18M.  Prom  fonner  |  STSi. 


f  2704.  rAm'd,  ]8I>4,  1904.]  Allowanee  on  Md  to  er#attor 
pnrchaaliiflr* 

If  a  creditor  of  the  decedent  becomes  the  purchaser  of  any  of 
the  decedent's  real  property,  the  surrogate  may,  upon  his  appli- 
cation, direct  the  amount  of  his  claim  to  be  allowed,  in  the  nrsf 
instance,  upon  the  purchase  price:  and  such  purchaser  shall  only 
be  requirea  to  pay  the  balance  at  the  time  of  the  sale.  But,  in 
case  the  proceeds  of  the  decedent's  real  property  shall  be  insuffi- 
cient to  satisfy  the  costs  and  expenses  of  administration  and  the 
debts  and  funeral  expenses  of  the  decedent,  the  purchasing  cred- 
itor shall  be  allowed  and  credited,  upon  the  judicial  setUeraenI 
of  the  accounts  of  the  executor  or  administrator,  only  the  amount 
he  may  be  entitled  to  rooeive  upon  his  claim  and  shall  then  pay 
the  difference  between  the  amount  originally  allowed  and  the 
amount  he  is  entitled  to  receive.  In  case  any  purchaser  has 
credit  on  his  bid.  as  aforesaid,  no  deed  shall  be  delivered  to  him 
until  the  judicial  settlement  of  the  accounts  of  the  executor  or 
administrator  nor  until  he  shall  have  paid  the  entire  amount  re- 
quired under  the  provisions  of  this  section. 
L.lSM.oh.'nBiL.lMM.oh.nO.    tn  effect  Sept.  1,  MM. 

f  2768.  rAm*«»  1804,  1904.1     Sale  to  be  vofvoed  If  boad  be 

A  decree  empowering  an  executor  or  administrator  to  mort- 
gage, lease  or  sell  shall  not  be  granted  if  any  of  the  persons  in- 
terested in  the  estate  give  bonds  to  the  surrogate  in  such  sum 
and  with  such  sureties  as  he  directs  and  approves,  with  con- 
dition to  pay  all  the  debts,  legacies  and  expenses  of  administra- 
tion  so  far  as  the  goods,  chattels,  rights  and  credits  of  the  de- 
ceased are  Insufficient  therefor,  within  such  time  as  the  siirrogate 
may  direct. 
L.  18M.  ch.  Tas;  L.  1904,  oh.  7S0.    Hi  «ffeot  Sept  1, 1904. 

H2766.2770.  f  Repealed  by  L.  1904,  cb.  760.  In  effect  Sept.  1, 
1904,  provided,  howorer,  that,  in  cases  where  the  decree  for  the 
disposition  of  decedent's  real  property,  for  the  payment  of  debts 
and  funernl  expensies  chail  have  been  entered  prior  to  the  time 
this  art  takes  effect,  nil  subsequent  proceedings  shall  be  in  ac- 
cordance with  the  provisions  of  the  statutes  then  existing;  and  to 
that  extent  said  sections  shall  be  considered  as  still  in  force.] 


f  2771.  "What  credit  allowed  on  aale. 

The  surrogate  may,  in  the  order  directing  the  execution  of  tiie 
decree,  or  in  a  separate  order  made  before  the  sale,  allow  a  sale  to 
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be  made  upon  n  credit,  not  exceeding  three  years,  for  not  more 
than  three-fourths  of  the  purchase-money,  tO  be  secured  by  the 
purchaser's  bond,  and  his  mortgage  on  the  property  sold,  except 
where  the  sale  is  that-  of  an  interest  under  a  contract;  in  which 
case,  the  order  may  prescribe  the  security  to  be  giren. 

11  2772-2778,  [Repealed  by  L.  1904,  ch.  750.  In  effect  Sept.  1, 
1004,  provided,  however,  that,  in  cases  where  the  decree  for  the 
disposition  of  decedent's  real  property,  for  the  pa^'ment  of  debts 
ana  funeral  expenses  shall  have  been  entered  prior  to  the  time 
this  act  takes  effect,  all  subsequent  proceedings  shall  be  in  ac- 
cordance with  the  provisions  of  the  statutes  then  existing;  and  to 
vhat  extent  said  sections  shall  be  considered  as  still  In  force.] 


{  2774.  Who  not  to  purchase. 

An  executor  or  administrator  upon  the  estate,  a  freeholder  ap- 
pointed to  execute  a  decree,  or  a  general  or  special  guardian  of 
an  infant,  who  has  an  interest  in  any  of  the  real  property  to  be 
sold,  shall  not  directly,  or  indirectly,  purchase,  or  be,  or  at  any 
time  before  confirmation,  become  interested  in  a  purchase  at  the 
sale;  except  that  a  guardian  may,  when  authorized  so  to  do  by 
the  order  of  the  durrogate,  purchase  in  his  name  of  office  for  the 
benefit  of  his  ward.  A  violation  of  this  section  renders  the  pur- 
chase void. 


U  277K-277«.  [Repealed  by  L.  1904,  ch.  750.  In  effect  Sept.  1, 
1904,  provided,  however,  that,  in  cases  where  the  decree  for  the 
disposition  of  dec€Hlent*s  real  property,  for  the  payment  of  debts 
and  funeral  expenses  shall  have  been  entered  prior  to  the  time 
this  act  takes  effect,  all  subsequent  proceedings  shall  be  in  ac* 
cordance  with  the  provisions  of  the  statutes  then  existing;  and  to 
that  extent  said  sections  shall  be  considered  as  still  in  force.] 


I  2777.  When  eonveyance  not  to  affect  purchaser  or 
mortsraaree  from  heir,  etc. 

A  conveyance  of  real  property,  made  pursuant  to  this  title,  does 
not  affect,  in  any  way,  the  title  of  a  purchaser  or  mortgagee,  in 
good  faith  and  for  value,  from  an  heir  or  "devisee  of  the  decedent, 
unless  letters  testamentary  or  letters  of  administration,  upon  the 
estate  of  the  decedent,  were  granted,  by  a  surrogate's  court  hav- 
ing jurisdiction  to  grant  them,  upon  a  petition  therefor,  presented 
within  four  years  after  his  death. 


fS  2778-2781.  [Repealed  by  L.  1904,  ch.  750.  In  effect  Sept.  1, 
1904,  provided,  however,  that,  in  cases  where  the  decree  for  tjie 
disposition  of  decedent's  real  property,  for  the  payment  of  debts 
and  funeral  expenses  shall  have  been  entered  prior  to  the  time 
this  act  takes  effect,  all  subsequent  proceedings  shall  be  in  ac- 
cordance with  the  provisions  of  the  statutes  then  existing;  and 
to  that  extent  said  sections  shall  be  considered   as  still  in  force.] 
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$  2782.  Contract  for  landaf  effect  of  convey-anoe  of  de- 
cedent'M  Intereiit. 

A  conveyance  of  the  decedent's  interest  in  all  the  real  property, 
held  by  him  under  a  contract  for  the  purchase  thereof  operates  as 
an  assignment  of  the  contract  to  the  purchaser;  and  vests  in  him, 
his  heirs  and  assigns,  all  the  right,  title,  and  interest  of  all  the 
per&ons  entitled,  at  the  time  of  the  sale,  in  and  to  the  decedent's 
interest  in  the  real  property. 

$  2T83.   Id.t  effect  of  conveyance  of  part. 

A  conveyance  of  the  decedent's  interest  in  a  part  only  of  the 
real  property,  held  under  such  a  contract,  transfers  to  the  pur- 
chaser all  the  decedent's  right,  title,  and  interest  in  and  to  the 
part  so  sold;  and  all  rights,  which  would  be  acquired  thereto,  by 
the  executor  or  administrator,  or  by  any  person  entitled,  at  the 
time  of  the  sale,  to  the  interest  of  the  decedent  therein,  by  oerfect- 
ing  the  title  to  the  property  contracted  for,  pursuant  to  tne  con- 
tract. Upon  fully  complying  with  the  contract,  the  purchaser  has 
the  same  right  to  enforce  performance  thereof,  with  respect  to 
the  part  conveyed  to  him;  and  the  executor  or  administrator,  or 
his  assignee,  has  the  .same  right  to  enforce  performance^  with  re* 
spect  to  the  residue,  as  the  decedent  would  have  had,^  if  he  was 
living.  Any  title  acquired  by  the  executor  or  administrator,  or 
his  assignee,  with  respect  to  the  part  not  sold,  must  be  held  in 
trust  for  the  use  of  the  persons  entitled  to  the  decedent's  in- 
terest; subject  to  the  dower  of  the  widow,  if  any. 

I  2784.  [Repealed  by  L.  1904,  ch.  750.  In  effect  Sept.  1. 1904. 
provided,  however,  that,  in  cases  where  the  decree  for  the  dis- 
position of  decedent's  real  property,  for  the  payment  of  debts  and 
fiuieral  expenses  shall  have  bc^en  entered  prior  to  the  time  this 
act  takes  effect,  all  subsequent  proceedings  shall  be  in  accordance 
with  the  provisions  of  the  statutes  then  existing;  and  to  that 
extent  said  sections  shall  be  considered  as  still  in  force.] 


§  278S.  Pnrchaser'M  title  not  affected  hy  certain  Irresn* 
laritien,  ete.t  preanaiptton,  -where  record*  have  heen  re- 
moved. 

Where  the  records  of  the  surrogate's  court  have  been  heretofore, 
or  are  hereafter,  removed  from  one  place  to  another,  in  either 
the  .same  or  another  county,  and  twenty-five  years  have  elapsed 
after  a  sale  or  other  disposition  of  real  property,  or  of  an  inter- 
est in  real  property,  as  prescribed  in  this  title,  the  due  appoint- 
ment o(  a  guardian  for  each  infant  party  to  the  special  proc^^ng 
must  be  presumed,  and  can  be  disproved  only  by  affirmative  record 
evidence  to  the  contrary. 

»f  2786-2797.  [Repealed  by  L.  1904,  ch.  750.  In  effect  Sept.  1, 
1904,  provided,  however,  that,  in  cases  where  the  decree  for  the 
disposition  of  decedent's  real  property,  for  the  payment  of  debts 
and  funeral  expenses  shall  have  been  entered  prior  to  the  time 
this  act  takes  effect,  all  subsequent  proreedings  shall  be  in  ac- 
cordance with  the  provisions  of  the  statutes  then  existing;  and  to 
that  extent  said  sections  shall  be  considered  as  still  in  force.] 
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§  2798.  [Ain'd,  1803.]  Surplua  money  on  foreclosure  and 
other  sale*;  ^vhen  paid  to  anrrosate. 

Where  real  property,  or  an  interest  in  real  property,  Hable  to 
be  disposed  of  as  prescribed  in  this  title,  is  sold,  in  an  action  or  a 
special  proceeding,  specified  in  the  last  section,  to  satisfy  a  mort- 
KHge  or  other  lien  thereupon,  which  accrued  during  the  decedent's 
life* time;  and  letters  testamentary  or  letters  of  administration, 
upon  the  decedent's  estate,  were,  within  four  years  before  the  sale, 
issued  from  a  surrogate's  court  of  the  State,  having  jurisdiction  to 
grant  them;  the  surplus  money  must  be  paid  into  the  surrogate's 
court  from  which  the  letters  issued  pursuant  to  the  proyisions  of 
section  twenty-five  hundred  and  thirty-seven  of  this  code,  and  the 
receipt  of  the  county  treasurers  shall  be  a  sufficient  discharge  to 
the  person  paying  such  money.  If  the  sale  was  made  pursuant  to 
the  directions  contained  in  a  judgment  or  order,  the  surplus  re- 
maining after  payment  of  all  the  liens  upon  the  property,  charge- 
able upon  the  proceeds,  which  existed  at  the  time  of  the  de- 
cedent's death,  must  be  so  paid.  If  the  sale  was  made  in  any 
other  manner,  the  surplus  exceeding  the  lien  to  satisfy  which  the 
property  was  sold,  and  the  costs  and  expenses,  must,  within  thirty 
days  after  the  receipt  of  the  money  from  which  it  accrues,  be 
so  paid  over  by  the  person  receiving  that  money. 

L.  1893,  ch.  686.    See  §  2408.     See  also  Bule  61. 


§  2700.  [Am  u,  1881,  1004.]     Id.|  how  distributed. 

Where  money  is  naid  into  a  surrogate's  court,  as  prescribed  m 
the  last  section,  ana  a  petition  for  the  disposition  of  property,  as 
prescribed  in  this  title,  is  pendinc  before  him;  or  is  presented  at 
any  time  before  the  distribution  of  the  money;  the  decree  may 
provide  that  the  money  be  paid  to  the  executor  or  administrator 
to  be  applied  by  him  as  if  it  was  the  proceeds  of  the  decedent's 
real  property,  sold  pursuant  to  the  decree.  If  such  a  petition  is 
not  pending  or  presented,  or  if  a  decree  for  the  disposition  of  the 
decedent's  property  is  not  made  thereupon,  a  verified  petition, 
praying  for  a  decree,  directing  the  distribution  of  the  money 
among  the  persons  ei«titled  thereto,  may  be  presented  by  any  of 
those  persons.  Each  person,  who  would  be  entitled  to  share  in 
the  distribution  of  the  proceeds  of  a  sale,  must  be  cited  to  show 
cause,  why  such  u  decree  should  not  be  made.  Service  of  the 
citation  may  be  made  upon  all  the  persons  designated  therein,  by 
publishing  the  same  in  two  newspapers  designated  as  prescribed 
in  article  first  of  title  second  of  this  chapter,  at  least  once  in 
each  of  the  four  successive  weeks  immediately  preceding  the  re* 
turn  day  thereof,  except  that  personal  service  must  be  made  upon 
the  husband,  wife,  heirs  and  devisees  of  the  decedent,  and  also 
upon  every  other  person  claiming  under  them,  or  either  of  them 
who  resides  in  this  state.  Upon  the  return  of  the  citation,  the 
rights  and  priorities  of  the  persons  interested  must  be  estab- 
lished, and  a  decree  for  distribution  must  be  made. 

L.  lM7,eh.  698.  f  8  (7Bdm.  Il3),am'<l(  L.1810,  oh.  mCtVOm.  6M)$  L.  IKM,  «h.  7BD. 

fci  effect  Sept.  1, 1904. 

t  2800.  TAm'd,  1905.]  Rlgrht  of  dower  to  be  considered  la 
sale. 

Where  the  widow  of  the  decedent,  or  n  ,»arty  to  the  proceed- 
ing, has  an  existing  right  of  dower,  in  ,':e  real  estate  directed  to 
be  sold  the  court  must  consider  and  dotormine  whether  a  more 
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advautageoas  sale  can  be  made  of  such  real  estate  by  inclading 
the  sale  of  such  right  of  dower;  and,  if  it  shall  be  determined  by 
the  court  that  a  larger  sum  will  be  realized  on  such  sale,  appli- 
cable to  the  payment  of  debts  and  funeral  expenses,  by  includ- 
ing in  such  sale  the  right  of  dower,  the  interest  of  the  party  en- 
titled thereto  shall  pass  thereby;  and  the  purchaser,  his  heirs 
and  assigns,  shall  hold  the  property  free  and  discharged  from 
any  claim  by  virtue  of  that  right.  The  regulations  and  proviaioiiB 
of  article  two  title  one  of  chapter  fourteen  of  this  act,  prescrib- 
inir  the  rules  of  practice  in  relation  to  the  right  of  dower  in  ac- 
tions for  the  partition  of  real  estate,  so  far  as  the  same  may  be 
applicable,  shall  govern  and  control  the  disposition  of  moneys 
realized  on  such  sale  which  shall  belong  to  the  owner  of  said  right 
of  dower. 
L.  1905.  ch.  430.     In  effect  May  16, 1905. 

I  2801.  [Am'd,  1894,  1904.J  RcstltntiOB  for  assets  sttbse- 
qnemtly  discovered. 

Where  a  decree  has  been  made  for  the  application  of  the  pro- 
ceeds of  real  property  to  the  payment  of  the  decedent's  debts,  or 
funeral  expenses  as  prescribed  in  this  title,  and  assets,  which 
should  have  been  applied  thereto,  are  afterwards  discovered;  or, 
for  any  other  reason,  money  or  other  personal  property  of  the 
decedent,  which  should  have  been  applied  thereto,  afterwards 
comes  to  the  hands  of  the  executor,  administrator,  legatee  or 
next  of  kin,  the  heir,  devisee  or  other  person  aggrieved  may  main- 
tain an  action  to  procure  reimbursement  therefrom. 

Ifc  18M,  ch.  735;  L.  1904,  cb.  780.    tn  effort  Sept.  1,  1904. 

I  2801-a.  [Added,  1008.]  Conveyance  of  real  estate  by 
exeontor  or  administrator  to  holder  of  contract  of  sale 
made  by  decedent. 

^\^len  a  person  dies  seized  of  the  legal  title  to  lands  in  this 
state,  and  another  person  clninis  to  hold  the  beneficial  interest 
in  an  executory  contract  made  by  the  decedent  for  the  sale  and 
conveyance  of  such  lands  to  the  vendee  therein  named,  or  to  his 
successors" in  interest,  the  execution  and  delivery  of  a  deed  of 
such  real  estate  by  the  executor  or  administrator  of  the  decedent*s 
estate,  to  the  holder  of  said  contract,  having  the  effect  of  con- 
veying all  the  right,  title  and  interest  of  the  decedent  at  the 
time  of  his  death  in  and  to-  saicT  lands,  may  be  authorized  and 
compelled  upon  the  application  of  such  exec'utor  or  administrator, 
upon  the  conditions  and  in  the  manner  hereinafter  provided. 
I^pon  receiving  written  notice  of  any  such  claim,  subscribed  by 
the  claimant  and  requesting  that  proceedings  be  instituted  under 
the  provisions  of  this  section,  and  containing  particulars  as  to 
the  date  of  the  contract,  the  amount  of  the  purchase  price,  the 
time  or  times  when  installments  thereof  were  or  will  become  due 
and  payable,  the  sum,  if  any,  admitted  to  be  still  due  or  unpaid 
thereon,  a  description  of  the  lands  in  question  and  a  statement 
of  any  other  condition  applying  to  the  vendee,  the  executor  or 
administrator  may,  in  his  discretion,  apply  to  the  surrogate  from 
whose  court  his  letters  were  issued,  for  an  order  authorizing  and 
directing  him  to  execute  a  deed  of  such  lands  to  the  person  en- 
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titled  thereto  upon  such  teni:s  i;j  tl,e  court  may  prescribe.  The 
executor  or  administrator  may,  in  his  discretion,  accept  from  the 
claimant  a  deposit  of  money  to  secure  the  estate  for  any  costs 
and  expenses  of  the  application;  such,  money  to  be  retained  by 
the  executor  or  administrator  to  the  extent  of  any  costs  or  ex- 
penses thus  paid  or  incurred  only  in  the  event  that  the  claimant 
neglects  unreasonably  to  tender  performance  of  his  part  of  the 
contract,  or  to  be  ready  and  willing  to  perform  when  requested, 
pursuant  to  the  order,  if  any,  to  be  entered  on  such  application. 
The  application  shall  be  by  petition,  duly  verified,  which  shall  set 
forth  the  facts  hereinabove  provided  to  be  contained  in  said 
notice,  and  such  other  facts,  in  relation  to  said  matter  as  may 
have  come  to  the  knowledge  of  the  executor  or  administrator, 
together  with  the  nam^s  of  the  decedent's  heirs,  devisees  and 
surviving  husband  or  wife,  if  any,  and  of  all  persons  claiming 
under  them  or  either  of  them,  so  far  as  known,  and  shall  pray 
for  a  citation  to  all  such  heirs,  devisees,  wife,  widow  or  per- 
sons, requiring  them  to  show  cause  before  said  surrogate  why 
an  order  should  not  be  entered  authorizing  such  conveyance. 
Upon  the  return  of  such  citation  and  after  hearing  the  proofs 
in  support  of  the  petition,  or  in  opposition  thereto,  the  surrogate 
shall  make  such  order  as  justice  requires.  If  it  is  found  that 
the  enforcement  of  said  contract  at  law  would  be  subject  to  a 
valid  defense,  in  favor  of  any  party  to  said  proceeding,  the 
petition  shall  be  dismissed.  If  it  is  found  that  such  contract  is 
valid  and  in  force  and  that  the  vendor  had  not,  in  his  lifetime, 
effectually  conveyed  his  interest  in  said  lands  in  fulfillment 
thereof,  the  order  shall  direct  such  conveyance  to  be  made  by  the 
executor  or  administrator,  ui)on  receiving  the  balance  of  the  pur- 
chase price,  when  due,  if  there  be  any  such  unpaid  balance, 
which  amount  shall  be  specified  in  the  order,  or  upon  the  com- 
pliance by  the  claimant  with  any  other  condition  imposed  on  him 
by  the  contract.  Under  such  order,  if  the  purchase  money  on 
the  contract  is  not  due  and  the  claimant  elects  to  pay  the  whole 
amount  thereof,  before  maturity,  the  executor  or  administrator 
shall  receive  the  same  and  shall  thereupon  execute  and  deliver 
the  deed  hereinabove  provided  for.  A  conveyance  made  in  pur- 
suance of  such  order  shall  be  binding  on  all  of  said  persons  in 
interest  who  were  duly  cited  in  the  proceeding.  An  order  dis- 
missing the  petition  shall  not  prejudice  the  right  of  the  claimant 
under  said  contract  to  a  civil  action  for  specific  performance  nor 
to  any  other  remedy  then  existing  at  law  or  in  equity;  but  the 
delivery  and  acceptance  of  a  deed  of  conveyance  executed  in 
pursuance  of  an  order  granted  as  prescribed  in  this  section  shall 
be  deemed  a  complete  fulfillment  of  such  contract.  An  order 
directing  a  conveyance  under  the  provisions  of  this  section  may 
be  enforced,  at  the  instance  of  the  person  entitled  to  such  con- 
veyance,  by  contempt  proceedings  in   the  manner  provided   for 
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the  enforcement  of  a  decree  under  action  twenty-fire  hundred 
and  fift^'-five  of  this  act,  provided  it  i&  shown  ibat  such  persou 
tendered  performance  of  hU  part  of  the  contract,  or  was  ready 
and  able  to  perform  when  requested,  within  a  reasonable  time 
after  the  order  was  entered.  Upon  such  a  procseediu^:  costs  and 
disbursements  may  be  allowed  and  included  in  the  order,  payable 
from  the  estate,  in  the  ^ums  specified  in  section  twenty-five  huu- 
dred  and  sixty-one  of  this  act. 
Added  by  L.   1909,  cb.  JUS,.     In  effect  Sept.   1,  1008. 
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<•   i  TITLB  VI. 

ProvisionB  relating  to  a  testamentary  tnistee. 

S«e.  ^a.  InitioK-dlate   nccoamLifLfc;   when  TOlantary. 
'n08.  Id.  K    wUtiU    cutDpuUDrj, 

2804.  PeUMuEi  ii>  '-'imEik-l  )>nyiiient  of  debt,  legacy,  etc. 
286b.  14.^;  ijn>ctt?4liti4:ti   ap'.m  retnm  of  citation. 
2806.  Id.:  utttL-r   iitNs^^uj^   iMttTested  to  be  cited. 
280T.  Wh^r'h   ttiirTt>^iite   may   compel  judicial  settlemODt. 
3806.  Wlio   luitj    Api^x   therefor. 
2800.  Pri)c«vUiiJ!;i  u{^u  rfnuro  of  citation. 
%10.  JttUrlal    iti^tUi^uii^ui   ud   petltl<Hi   of    trustee. 

2811.  Certain  prnvkujoiia  af  title  fourth  made  applicable. 

2812.  Surr«ictitL'  Co  il<tt>riiiinu  controversies;   proportion  may  be  retained- 
2818.  EC- rt   of   d*^i?rt^p. 

2814.  tte.'^mi4itlon  ur  trust. 

2815.  PeiUlim  for  tiecurlt^-  from  testamentary  trustee. 

2816.  Se-urUy;    Ismv    Kivno. 

2817.  RtiijQYui  of  l^Unji-btary  trustee. 

2818.  ApprjJtit  1114.' tit  ot  Buccr^iDor. 

28ld.  PrvctH'dln^    wljerc^   teHtamentJ>vy  trustee   la   alao  execntof  or  a4- 

DllUlBtrUttM'. 

2820.  AprUcntloD   of    tills   title. 

S    280a..i:Aif(!d»     1880.3    Iptermedlate     aeeo«ntl»vi     wHea 
voluntary. 

,  Any  trustee  created  by  any  last  will  and  testament,  or  ajv 

Eointed  by  any  competent  authority  to  execute  any  trust  created 
Y  such  last  will  and  testament,  may  at  any  time  file  an  interme- 
diate account)  and  may  also  annually  render  and  finally  jjudlcially 
settle  his  accounts  before  the  surrogate  of  the  county  haying  juris- 
diction of  the  estate  ov.  trust,  in  the  manner  prorided  by  law  for 
the  final  judicial  settlement  of  the  accounts  of  executors  and  ad* 
ministrators,  and  may  for  tlutt  purpose  obtain  and  aerre  in  ttm 
same  manner  the,  necessary  citations  requiriBir  sU  persona  iBter«> 
ested  to  attend  such  final  settiemant;  and  the  decree  of  the  sar^ 
rogate  on  such  final  settlement  nsay  be  appealed  from  in  the 
manner  provided  for  an  appeal  from  a  decree  of  a  sarroffate^ 
court  on  the  final  settlement  of  the  accounts  of  an  executor  or 
administrator,  and  the  like  proceedings  shall  be  had  on  such' ap- 
peal; in  all  such  annual  accountings  of  such  trustees,  the  surro- 
gate before  whom  such  accounting  may  be  had  shall  allow  to 
the  trustee  or  trustees  the  same  compensation  for  his  or  their 
seryices,  by  way  of  commission,  as  are  allswed  by  law  to  execu- 
tors and  administrators,  besides  their  just  and  reasonable  ex- 
penses therein;  and  also  the  additional  allowance  provided  for  in 
section  twenty-fi^ve  hundred  .and  sixty-two  of  this  act;  the  decree 
of  tike  surrogate  on  such  final  annual  settlement  of  an  account  pro- 
vided for  in  thta  section,  or  the  final  determination,  decree  or 
judgment  of  the  appellate  tribuual  in  case  of  appeal,  shall  have  the 
same  force  and  effect  as  the  decree  or  judgment  of  any  other  court 
of  competent  jurisdiction  on  the  finnl  settlement  of  such  accounts, 
and  of  the  matters  relating  to  such  trust  which  shall  have  been 
embraced  in  such  accounts,  or  litigated  or  determined  on  such 
settlement. 

Based  on  Tj.  iM.  eb.  118  (6  Edm.  700).  and  L.  1867,  ch.  TB2,  f  1  (7  Mm. 
167);   L.   1871,   ch.  482  (0  Edm.  04);  L.   1885.   ch,  518. 

i  2808.  Id.  I  wbea  eompnlsory. 

Upon  the  petition  of  a  person  interested,  absolutely  or  contin- 
gently, In  ttie  estate  or  fund  in  the  hands  of  a  testamentary  tras- 
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tee,  or  in  th^  appHcation  thereof,  or  of  the  income  or  other  pio> 
ceeds  thereof,  the  surrogate  may,  in  his  discretion,  make,  at  aiiy 
time,  an  order  requiring  a  testan^entary  trustee  to  render  an  inter- 
mediate account. 

Based  on  L.  1866,  ch.  IIB  (6  Bdm.  700).  and  L.  1867,  eh.  782.  |  1  (7  Bdm. 
167):   L.   1871,  cb.  482  (9  Edm.  94);  L.   1885,  ch.   618. 

I  28<Mk  Petition  to  eompel  iMtTn«at  of  do¥ty  l^m^^Tt  ete. 

Where  a  person  is  entitled  by  the  terms  of  the  wiU  to  the  pay- 
ment  of  money,  or  the  delivery  of  personal  property  by  a  testa- 
mentary trustee,  he  may  present  to  the  surrogate'^s  court  a  written 
petition,  duly  verified,  setting  forth  the  facts  which  entitle  him  to 
the  payment  or  delivery,  and  praying  for  a  decree,  directing  pay- 
ment or  delivery  accordingly;  and  that  the  testamentary  trustee 
may  be  cited  to  show  cause  why  such  a  decree  should  not  be  made. 
If  the  petitioner  is  so  entitled,  only  ui>on  the  happening  of  a  con- 
tingency, or  after  the  expiration  of  a  certain  time,  he  must 
show  in  his  petition  that  his  right  to  the  money  or  other  property 
has  become  absolute.  Upon  the  presentation  of  the  petition,  the 
surrogate  must  issue  a  citation  accordingly. 

Id. 

I  flS06.  M.|  vroeeedinfffl  vpoa  ret«m  of  eltmtton. 

Upon  the  return  of  a  citation,  issued  as  prescribed  in  the  last 
section,  if  the  testamentary  trustee  files  a  written  answer,  duly 
verified,  setting  forth  facts,  which  show  that  It  Is  doubtful, 
whether  the  petitioner's  claim  is  valid  and  legal,  and  denying  its 
validity  or  legality,  absolutely  or  upon  his  information  and  belief, 
a  decree  must  be  made  dismissing  the  petition,  without  prejudice 
to  an  action  in  behalf  of  the  petitioner  for  an  accounting;  other- 
wise, the  surrogate  mast  hear  the  allegations  and  proofs  of  the 
parties,  and  most  make  such  a  deeree  in  the  premises  as  jnstlce 
requires.  In  a  preper  case»  the  decree  may  require  the  testa- 
mentary trustee,  who  is  unable  to  dellTer  personal  property,  to 
whioh  the  pettlioiier  is  endlied,  to  pay  the  yalne  thereof. 

Id. 

I  £806.  Id.|  otber,  persons  Interested  to  be  elted. 

Where  it  appears,  upon  the  presen^tation  of  a  petition  as  pre* 
scribed  in  the  last  section  but  one,  that  a  decree  made  purstumt 
to  the  prayer  thereof,  might  affect  the  rights  of  other  persons  wlUi 
respect  to  the  estate  or  fund  held  by  the  testamentary  trustee, 
the  citation  must  also  be  directed  to  those  persons.  Where  that 
fact  appears,  upon  the  return  of  the  citation,  or  upon  the  heariay, 
and  it  also  appears  pcesumptively  that  the  petitioner  Is  entitled  to 
a  decree,  all  the  persons,  whose  rights  may  be  so  affected,  must 
be  brought  in  by  supplemental  citation  before  a  decree  is  made. 

Id. 

I  2807.  When  snrroflrate  vkWLT  eompel  |adletnl  aettlenaent. 

In  either  of  the  following  cases,  the  surrogate's  court  may,  from 
time  to  time,  compel  a  judicial  settlement  of  the  account  of  a  tes- 
tamentary trustee: 

1.  Where  one  year  has  expired  since  the  will  was  admitted  to 
probate. 

2.  Where  the  trustee  has  been  removed,  or,  for  any  other  rea- 
son, bis  powers  have  ceased. 

3.  Where  the  trusts,  or  one  or  more  distinct  and  separate  trusts, 
created  by  the  terms  of  the  will,  have  been  executed,  or  are  ready 
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to  be  executed;  so  that  the  persons  beneficially  Interested  are,  by 
the  terms  of  the  will,  or  by  operation  of  law,  entitled  to  receive 
any  money  or  other  personal  property  from  tiie  trustee. 

I  8806.  Who  3nm,r  apply  therefor. 

A  petition,  praying  for  a  judicial  settlement,  as  prescribed  in 
the  last  section,  and  that  the  testamentary  trustee  may  be  cited 
to  show  cause,  why  he  should  not  render  and  settle  his  account, 
may  be  presented,  by  any  person  beneficfally  interested  in  the 
execution  of  any  of  the  trusts;  or  by  any  person  in  behalf  of  an 
infant  so  beneficially  Interested;  or  by  a  surety  iu  the  bond  of 
the  testamentary  trustee,  given  as  prescribed  in  this  title,  or  by 
the  legal  representative  of  such  a  surety.  Upon  the  presentation 
of  the  petition,  the  surrogate  must  issue  a  citation  accordiugly, 
unless  the  account  of  the  testamentary  trustee  has  been  judi- 
cially settled,  within  a  year  before  the  petition  is  presented;  in 
which  case,  the  surrogate  may,  in  his  discretion,  entertain,  or 
decline  to  entertain,  the  petition. 


f  2009.  Proceedinffa  upon  return  of  citation. 

Sections  2727  and  2728  of  this  act  apply  to  the  proct^ings 
upon  a  citation,  issued  as  prescribed  in  the  last  section,  and  to 
the  testamentary  trustee  to  whom  the  citation  is  directed. 

I  aSlO.  JndleAal  aettlMnemt  on  pettUom  of  tenatoe. 

When  one  year  has  expired  since  the  probate  of  the  will,  or 
when  the  trusts,  or  one  or  more  distinct  and  separate  tmstf, 
created  by  the  will,  have  been,  or  are  ready  to  be,  fully  executed, 
m  testamentary  trustee  may  present  to  the  surrogate's  court  a 
petition,  duly  verified,  setting  forth  the  facts,  and  praying  that 
Lis  account  mav  be  judicially  settled;  and  that  all  the  persons 
who  are  entitled,  absolutely  or  contingently,  by  the  terms  of  the 
will,  or  by  operation  of  law,  to  share  in  the  fund,  or  in  the 
proceeds  of  property  held  by  the  petitioner,  as  a  part  of  his 
trust,  may  be  cited  to  attend  the  settlement.  Thereupon  the 
surrogate  must  issue  a  citation  accordingly.  Sections  2729,  2730, 
and  2731  of  this  act  apply  to  the  proceedings  upon  the  return  of 
a  citation,  issued  as  prescribed  in  this  section,  and  to  the  testa- 
mentary trustee  whose  account  is  to  be  settled.  Anv  person, 
althougn  not  named  in  the  citation,  who  is  beneficially  interested 
in  the  estate  or  fund  which  came  to  the  petitionor*s  hands,  or 
In  the  proceeds  thereof,  or  in  the  application  of  that  estate  or 
fund,  or  of  the  proceeds  thereof,  is  entitled  to  appear  upon  ,tbe 
bearing,  and  thus  make  himself  a  party  to  the  special  proceeding. 

I  S811.  Certain  proTlaionM  of  title  fonrth  made  «p- 
vUoablo. 

Sections  2734  to  2787,  both  inclusive,  sections  2739  to  2741, 
l>oth  inclusive,  and  sections  2743,  2744,  and  2746  of  this  act, 
]  apply  to  and  regulate  the  like  matters,  where  a  testamentary 
trustee  accounts,  as  prescribed  in  this  title;  except  as  otherwise 
'prescribed  in  the  next  two  sections.  To  each  account,  filed  as 
.prescribed  in  this  title,  must  be  annexed  an  affidavit,  in  the  form 
prescribed  in  section  2733  of  this  act,  for  the  affidavit  to  be 
annexed  to  the  account  of  an  executor  or  admintRtrntAr:  oxrept 
that  the  expression,  "the  trusts  created  by  the  will",  with 
■ucb  other  aescriptlon  of  the  trust,  as  is  necessary  to  identify 
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It,  must  be  subitituted  in  place  of  tlie  words,   *'  the  e«tal«  ef 
the  decedent ". 

I  28ia.  8nrrosmt«  to  determine  controversies!  propor- 
tion may-  bo  retained.  /. 

Upon  a  judicial  settlement  of  the  account  of  a  teiftamentaiT 
trustee,  a  controversy  which  arisen  respecting  the  right  of  a 
party  to  share  in  the  money  or  other  personal  property  to  be 
paid,  distributed,  or  delivered  over,  must  be  determined  in  the 
same  manner  as  other  issues  are  determined.  If  aux:h  a  con- 
troversy remains  undetermined,  after  the  determination  of  all 
other  questions  upon  which  the  distribution  of  the  fund,  or  the 
delivery  of  the  personal  property  depends,  the  decree  must  direct 
that  a  sum,  sufficient  to  satisfy  the  claim  in  controversy,  or  the 
proportion  to  which  it  Is  entitled,  together  with  the  probable 
amount  of  the  interest  and  costs,  and,  if  the  case  so  requires, 
that  the  personal  property  in  controversy,  be  retained  in  the 
hands  of  the  accounting  party;  or  that  the  monev  be  deposited 
in  a  safe  bank  or  trust  company,  subject  fo  the  surrogate's 
order,  for  the  purpose  of  being  applied  to  the  U9jm^nt  of  the 
claim,  when  it  Is  duo,  recovered,  or  settled;  and  that  so  much 
thereof,  as  is  not  needed  for  that  purpose,  be  afterwards  dis- 
tributed according  to  law. 

I  2818.  Effect  of  decree. 

A  decree,  made  upon  a  judtci&T  Brttlemcnf  of  the'ac^^mit  of 
a  testamentary  trustee,  as  prescribed  la  this  title,'  or  the  jwdgment 
rendered  upon  an  appeal  from  such  a  decree,  has  the  same  force, 
as  a  judgment  of  the  supreme  court  to  the  same  efleet,  as  against 
each  party  who  was  duly  cited  or  appeared,  and  every  peffeon 
who  would  be  bound  by  such  a  judgment,  rendered  in  aa  acCtoa 
between  the  same  parties. 

L.  ISee,  ch.  110  (6  Bdm.  700). 

I  9814.  Realvnation   <»f  trust. 

A  testamentary  trustee  may,  at  any  time,  pfosentto  the  surro- 
gate's court  a  written  petition,  duly  verified,  praying  tibut  his 
account  may  be  judicially  settled:  that  a  dec*^ne  mar  thereupon 
be  made,  allowing  him  to  resign  his  trust,  and  discharfiping  him 
accordingly;  and  that  all  persons  who  are  entitled,  absolutely 
or  contingently,  by  the  terms  of  the  will  or  by  operation  of  law; 
to  Lhare  in  the  fund  or  estate,  or  the  proceeds  of  any  pi'opert^ 
held  by  the  petitioner  ns  a  part  of  his  trust,  maV  be  dted  to  show 
cause,  why  such  a  decree  should  not  be  made.  The  petiHoi) 
mnst  set  forth  the  facts  upon  which  the  appficatfon  Is  founded; 
and  it  must,  in  all  other  respects,  conform  to  a  petition  presented 
for  a  jodicinl  nettlelnont  of  tlie  aceoimt  vtn  tei^atnentaiy  tKiAee, 
as  prescribed  in  this  title.  The  surrogate  may.  In  his  Mflwlid^ 
entertain  or  decline  to  entertain  the  petitten.  If  he  entertains 
It,  the  proceedings  must  be,  in  ail  respects,  the  same  as  upon  a 
petition  for  a  judicial  settlement  of  the  petitioner's  account,, 
except  that,  upon  the  hearing,  the  surrogate  must  first  determine^ 
whether  sufficient  reasons  exist,  for  granting  the  prayer  of  the 
petition:  and,  if  he  determines  that  they  enlst,  lie  must  make 
2ia  order  accordingly,  and  allowing  the  petitioner,  io  account, 
for  the  purpose  of  being  discharged.  Upon  the  petitioner's 
fully  accounting,  and  paying  all  monev  belonging  to.  the  trusty 
and  delivering  all  booki^  papers,  and  other  property  of  tlie.tipst, 
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in  hts  hands,  either  into  the  surrogate's  conrt,  or  as  the  snrro 
irate  directs/  a  'de(npee"aay'he 'made,  «cc0|ittag  Ids- tesiinatioii^ 
and  discharging  him  accordingly, 

I  8816.  Fcttltfom  for  m^^mritt'trom  tmmimm^ntmwr  te«at««b 

Any  person,  beneficially  interested  in  the  execiition  of  this 
tmst,  majT  present,  to  the  surrogate's  court  a  written  petition, 
duly  verined.  setting  forth,  either  upon  his  knowledge  or  npon 
his  information  and  belief,  anr  fact,  respecting  a  testamentary 
trusljee.  the  ^istence  of  which,  if  it  was  interposed  as  an  ob- 
jection to  Kfanting  letters  t'eatamentary  to  k  person  named 
II  executor  in  a  will,  would  make  it  necessary  for  such  a  person 
to  gire  security,  In  order  to  entitle  himself  to  letters;  and  pray- 
ing for  a  decree,  directing  the  testamentary  trustee  to  gire 
mecmitf  for  the  pertoimance  of  bis  trust;  and  that  he  may  be 
cited  to  show  cause,  why  such  a  decree  should  not  be  made. 
Upon  the  presentation  of  such'  a  petition,  the  surrogate  must 
issue  a  citation  accordingly.  Upon  the  retvm  of  the  citation, 
a  decree,  reuuiring  the  testamentary  trustee  to  gire  such  seeurity, 
may  be  made,  In  a  ease  where  a  person  so  named  as  executor 
can  entitle  himself  to  letters  testamentary,  oaiy  by  giTing  a  bond; 
bQt  not  otherwise. 

The  security,  g}yen  as  pi-escribed  fn  the  last  section,  must  be 
a  bond  to  the  sam^  etfect,  and  In  the  same  form,  as  an  executor's 
bond.  Each  pt^ovision  of  this  chapter,  applicable  to  the  bond 
of  an '  executor,  or  to  the  rights,  duties,  and  liabilities  of  the 
parties  thereto,  or  any  of  them,  including  the  release  of  the 
sureties,  and  the  giving  of  a  new  bond,  apply  to  the  bond  so 
glvte,  imd-tlrtbe  pscrtiBs  thnvfeto; 

I  9&l/T:'Wkmmmirmliot  tmmimammmiMrt  irmmtm: 

In  etthiei^  of  the  following  cases,  a  person  beneficially  interested 
in  th,e  executibn  of  the  trust,  ma-y  nresent  to  the  surrogate's 
court  a  written  petition,  duly  verified,  setting  foHh  tlie  facts, 
and  praying  for  a-  decree  removing  a  testamentary  trustee  from 

Sis  trust;  and  that  he  may  be  cited  to  show  cause,  why  lr ich  a 
ecree  should  tjot  be  made: 

1.  Where,  if  he  was  named  in  a  will  as  executor,  letters  tes- 
tamentary would  not  be  issued  to  him,  by  reason  of  his  personal 
disqualificiition  or  incompetency. 

2.  Where,  by  reason  of  hie  having  wasted  or  improperly  ap- 
plied the  money  or  other  property  in  his  charge,  or  invested 
money  in  securities  unauthorised  by  law,  or  otherwise  improvl- 
dently  makiaged  or  injured  the  property  committed  to  his  charge, 
dr  by  reason  of  other'  misconduct  in  the  execfutton  of  his  trust, 
or  dishoneM/.' drunkenness,  imk)rorldence,  or  want  of  under* 
standing,  he  is  unfit  for  the  due  execution  of  his  trast. 

8.  Where  he  has  failed  to  give  a  bond,  as  required  by  a  decree, 
made  as  prescribed  in  the  last  two  sections;  «r  has  wllfuTly 
refused,  or  without  good  cause  neglected,  to  obey  a  dH-ectkmf 
of  the  snrrhgate,  contained  In  any  other  decree,  or  in  an  order, 
made  as  pt^escribed  in  this  title;  or  any  provision  of  law,  raUtlnt 
to  the  discharge  of  his  duty. 

S  B.  8.  780.  di.  1,  i  7. 
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I  2818i  lAm*4,  1JS84»  l»oa.]     A»»ol»imeMt  0t  •ueeeMor^ 

When  a  person  named  in  a  Will  as  sole  testamentary  trustee 
dies  prior  to  the  probate  of  the  will,  or  by  an  instrument  in 
writing  renounces  his  appointment,  or  when,  a  sole  testamentary 
trustee  dies,*  or  beeoones  a  luoatic,  or  ia  by  a  deeree.  of  the  Bvur- 
rogate*s  court  removed  or  allow^ed  to  resign,  and  the  trust  has 
nut  been  fully  executed,  the  same  court  may  appoint  his  sue- 
ctssor,  unless  such  an  appointment  would  contravene  the  express' 
terms  of  the  will.  Where  oue  or  two  or  more  persons  named 
iu  a  will  as  teutameutary  trustees  dies  prior  to  the  probate  of 
the  will,  or  by  an  iustrument  in  w^riting,  renounces  his  or  their 
appoiutmeut,  or  where  oue  of  two  or  more  testamentary  trustee 
dies  or  becomes  a  lunatic,  or  is  by  a  decree  of  the  surrogate*'s 
(•ourt  removed  or  allowed  to  resign,  a  successor  shall  not  be 
appointed,  except  where  such  appointment  is  necessary  in  ordor 
to  comply  with  the  express  terms  of  the  will,  or  unless  the  same. 
court,  or  the  supreme  court>  ahall  be  of  tne  opinion  that  the 
appointment  of  a  successor  would  be  for  the  benefit  of  the  cestui 
que  trust.  Ualess  and  until  a  successor  is  appointed  the  remain- 
ing trustee  or  trustees  may  proceed  and  execute  the  trust  as 
fully  as  if  such  trustee  (or  trustees)  had  not  died,  renounced, 
become  a  lunatic,  been  removed  or  resigned.  .  Where  a  decree 
removing  a  trustee  or  discharging  him  upon  his  resignation  does 
not  designate  his  successor,  or  the-  pefison  dcsi^iwitod.  thereto  does 
not  qualify,  the  successor  must  be  appointed  and  must  qualify 
in  the  manner  proscribed  by  law  for  the  appoiptment  and  quali- 
fication of  an  administrator  with  the  will  annexed.. 

L.  1870,  di.  SeS<  f  3;  1  K.  S.  780,  dii  I,  II  68,  71;  L.ia9i,  cb.  406;  U  liX)8, 
cb,  87Q.     lu  effect  May  6,   1903. 

I  2819.  ProceedlBffs  where  teetaalLevt^rr  tvHstee  |p  #leo 
executor  or  administrator. 

Whore  the  same  person  Is  a  testamentary  ttustee^  aid  also  the 
('x ecu  tor  of  the  "Will,  or  an  administrator  upon  the  same  estate, 
im*c'jeding8  taken  by  or  against  him,  as  prescribed  in  this  title, 
do  not  affect  him  as  executor  or  administrator,  or  the, creditors 
of,  or  persons  interested  in,  the  general  estate,  except  in  one  of 
the  foUowlug  cases: 

1.  Where  he  presents  n  petition,  praying  for  the  revocation  of 
his  letters,  he  may  also,  in  the  same  .petition,  set  'forth  the  facts, 
upon  Hhowing  which  he  would  be  allowed  to  resign  as  testa- 
nuMitary  trustee;  and  may  thereupon  pray  for  a  decree  allowing 
him  NO  to  resign,  and  for  a  citation  accordingly. 

2.  Where  a.  person  presents  a  petition,  praying  for  the  revoca- 
tion of  letters  issued  to  an  executor  or  administrator;  and  any 
of  the  facts  set  forth  in  the  petition  are  made,  by  the  provisiona 
of  this  title,  suffk^ient  to  entitle  the  same  person  to  present  a 
petition,  praying  for  the  removal  of  a  testamentary  trustee;  the 
petitioner  may  pray  for  a  decree,  removing  the  person  coraplalDed 
of.  in  both  capa<*ities,  and  for  a  citation  accordingly. 

In  either  ease,  proceedings  upon  the  petition  for  the  resigna- 
tion or  removal,  as  the  case  requires,  of  the  testamentary  trustee. 
n.nd  for  the  judicial  settlement  of  his  account,  may  be  taken,  as 
IHrescribed  in  this  title,  in  connection  with,  or  separately  from, 
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the  like  proceedings  upon  the  petition  for  the  revocation  of  the 
letters,  as  the  surrogate  directs. 

I  2820.  Application  of  tlkl«  title. 

The  proTisions  of  this  title  apply  to  a  trust  created  by  the  will 
of  a  resident  of  the  State,  or  relating  to  real  property,  situated 
within  the  State,  without  regard  th  the  residence  of  the  trustee, 
or  the  time  of  the  execution  of  the  will. 
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Provisions  relatiAgr  to  a  pruardiazu 

Article  1.  Appolntmrat,  retnoval,   and  resignation  of  a  general  guf.rdlan. 

2.  Supt^nrlsion  and  control  of  a  iscneral  guardian.       Settlement  of  bM 

aeconntB. 

3.  Guardians  appointed  by  will  or  deed. 

ARTICLB  FIRST. 

Appointment,  removal  and  resignation  of  a  general  guardian. 

Sec.  2821.  Pow?r  of  court  to  appoint  guardians. 

2822.  Pel! t ion  for  nppolntment,  by  infant  over  fourteen. 
2H2S.  Contrnts  of  petition:  citation. 

2824.  I(!. ;  where  i»etUloncr  Is  a  married  woman. 

2825.  Appointment  of  guardian. 

2826.  Guardian  to  be  nomlnate'l  by  infant. 

2827.  Apfwlntment  of  temporary  guiirdlan   for  Infant  under  fourteok 

2828.  Term  of  office  oC  temporary  gtiardlan. 

2829.  Inquiry  as  to   Tahie  of  property. 

2830.  QuallUcatlon  of  guardian  of  property. 

2831.  Id. ;  of  guardian  of  person. 

28<J2.  When  letters  may  be  revoked  for  misconduct,  «te. 

2S33.  Citation;   hearing;  decree. 

2834.  Snspenslon  of  guardian;   e.Tect  thereof. 

283.^.  Application  by  guardian  for  rev  x  at  ion  of  letters. 

2836.  Proceedings   thereupon. 

2S37.  Wiml  or  new  Kuardlau  may  require  accounting. 

2838.  Application  for  ancillary  letters  to  foreign  guardian. 

2839.  Proceedings  thereupon. 

2840.  ETect  of  ancillary  lettem. 

2S41.  Application  of  the  last  section  to  former  gnardlana. 

I  2821.  PoTrer  of  court  to  appoint  smardlaas. 

The  surrogate's  court  has  the  like  power  and  authority  to  ap» 
point  a  general  guardian,  of  the  person  or  of  the  property,  or 
both,  of  an  infant,  which  the  chancellor  had»  on  the  thirty-first 
(lay  of  December,  eighteen  hundred  and  forty-six.  It  has  also 
power  and  authority  to  appoint  a  general  guardian,  of  the  person 
or  of  the  property,  or  both,  of  an  infant  whose  father  or  mother 
is  living,  and  to  appoint  a  general  guardian,  of  the  property 
only,  of  an  infant  married  woman.  Such  power  and  authority 
must  be  exercised  in  like  manner  as  they  were  exercised  by  th« 
court  of  chancery,  subject  to  the  provisions  of  this  act.  The 
same  person  may  be  appointed  guardian  of  an  infant  in  both' 
capacities;  or  the  guardianship  of  the  person  and  of  the  property 
may  be  committed  to  different  persons. 

2  R.  S.  151.  I  0  (2  Edm.  157);  L.  1870,  Ch.  341  (7  Bdm«  718);  I*.  1S7X. 
di.  708   (9  Edm.  132).     See  Bules  52-54. 
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f  2822.  EAmM,  lOOO.]  Petition  for  appointment,  by  la* 
fMt  over  fourteen* 

In  eith«r  of  the  foUowing  cases,  an  infant  of  the  age  of  four- 
teen years  or  upwards,  may  present,  to  the  surrogate's  court  of 
the  county  in  which  he  resides;  or,  if  he  is  not  a  resident  of  the 
state,  to  the  surrogate's  court  of  the  county  in  which  any  of  his 
property,  real  or  personal,  is  situated;  a  written  petition,  duly 
verified,  setting  forth  the  facts  upon  which  the  jurisdiction  of 
the  court  depends,  and  praying  for  a  decree  appointing  a  gen- 
eral guardian,  either  of  his  person,  or  of  his  property,  or  boMi,  as 
th^  case  requires;  and,  if  necessary,  that  the  persons,  entitled  by 
law  to  be  cited  upon  such  an  application,  may  be  cited  to  .<5how 
cause,  why  such  a  decree  should  not  be  made: 

1.  Where  such  a  general  guardian  has  not  been  duly  appointed, 
either  by  a  court  of  cojm[>etent  jurisdiction  of  the  state,  or  by 
the  will  ©r  deed  of  his  father  or  mother,  admitted  to  probate 
or  authenticated,  and  recorded,  as  prescribed  in  section  twenty- 
eight  hundred  and  fifty-one  of  this  act. 

2.  Where  a  general  guardian  so  appointed  has  died,  become  in- 
competent or  disqualijKed ;  or  refuses  to  act;  or  has  been  removed; 
or.  where  his  term  of  ofli^ce  has  expired.  Where  the  petitioner  is  a 
non-resident  manried  woina&,  and  the  petition  relates  to  perwnal 
property  only,  it  Hiuat  afflrmatirely  show  that  the  property  is 
not  subject  to  the  control'  or  disposition  of  her  husband,  by  the 
law  of  the  petitioner's  resideSace.'  Where  an  infant  in  one  of  the 
cases  mentioned,  in  thi«  section  has  refused,  or  for  ten  days  has 
faU«d,  •  to  present  the  : petition,  the  surrogate,  upon  notice  to  be 
given  in  such  jjnannefer  as  he  shall  direct,-  to  the  infant  and  the 
peifsoBs  >whoi  would  be  entitled  by  law  tx>  hb  cited  upon  the  appli- 
cntioo  of' the  infant,  shall  f)n>ceed  to  the  appointment  of  a  general 
guardian  of  the  property  ot.  the  infant  in  the  same  manner  as  If 
the  infant  had  duly  presented  the  petition. 

2  R.  S.  150,  9  4  (2  Kdm.  157);  L.  1S70,  ch.  59  (7  Edra.  589);  L.  1871," 
ch.  32   (0  Kam.'tSr.  tAa^d  by  L.  1908/  cb.  SSI.     In  elf«et  Sept.  1,  lOOO. 

t  28^.  Contents  of  petltlonj  citation. 

A  ptitition*,  presented  as  prescribed  in  the  last  section,  must 
also  state  whether  or  not  the  father  and  mother  of  the  petitioner 
ore  known  to  be  living.  If  either  of  them  is  known  to  be  living, 
and  the  petition  does  not  pray  that  the  father,  or,  if  he  is  dead, 
^IfAt.  t^e  Ti^ytl^,  i^^y  be.ap^olnXQd  the.  gcneruJ  guardian,  it  must 
set  forth  the  circumstances  which  render  the  appointment  of 
another  persoin  expedient;  and  must  pray  that  the  father,  or,  if 
hpj'STdead,  that  the  mother,  .of  the  petitioner  may  be  cited  to 
show  .€aus^,  .why  the  decree  should  not  be  made.  A  citation, 
issued  to  the  father  of  the  petitioner,  must  be  served  at  least 
ten  daytf  before  it  is  returnable.  Where  the  case  is  within  suIj- 
division  second  of  the  la^t  section,  the  petition  must  pray  that 
i\ie  por^son  formerly  appointed  general  guardian  may  be  cited; 
ujaless.  it  is  shown  that  he  is  dead.  The  surrogate  must  inquire, 
and  ascertain  as  far  as  practicable,  what  relatives  of  the  infant 
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reside  in  his  county;  and  lie  may,  in  his  diacretion,  cite  any  rel*i- 
tive  or  class  of  relatives  of  the  infant,  residing  in  that  county 
or  elsewhere,  to  show  cause  why  the  prayer  of  the  petition 
[Should  not  be  lOTanted. 

L.   1870,  ch.  341   (7  Edin.  716). 

I  2824.  Id.;  wbere  petitioner  is  a  n&arrled  womaA« 

The  last  section  applies,  whore  the  petitioner  is  a  married 
woman;  except  that  her  husband  must  also  be  cited,  and  that 
tht?  surrogate  may,  in  his  discretion,  make  a  decree,  appointing 
a  guardian  of  her  property,  without  citing  her  father  op  her 
mother. 

1  2825.  Appolntmeut  of  arnardlaa. 

I'pou  the  return  of  the  citation,  the  surrogate  must  make  such 
a  decree  in  the  premises,  as  justice  requires.  He  may,  in  hia 
discretion,  hear  allegations  and  proofs  from  a  person  not  a  party. 
Where  a  citation  is  not  issued,  the  surrogate  must,  upon  the 
presentation  of  the  petition,  inquire  into  the  circumstances.  For 
the  purpose  of  such  an  inquiry,  or  of  an  inquiry  into  the  amount 
of  security  to  be  required  of  the  guardian,  he  may  issue  a  sub* 
poena,  reciuiring  any  person  to  attend  before  him,  to  testify  re* 
specting  any  matter  invoWed  therein.  If  he  is  satisfied  that  the 
allegations  of  the  petition  are  true  in  fact,  and  that  the  interests 
of  the  infant  will  be  promoted  by  the  appointment  of  a  general 
guardian,  either  of  his  person  or  of  his  propert:i%  he  must  make 
a  decree  accordingly,  except  that  a  guardian  of  the  person  of  a 
married  woman  shall  not  be  appointed.  In  a  proper  case,  he 
may  appoint  a  general  gtiardian  in  one  capacity,  without  a  cita- 
tion and  issue  a  citation,  to  show  cause  against  the  appointment 
Ot  a  general  guardian  in  the  other  capacity. 

2  R.    S.    151,   S   6    (2  E<lm.   157). 

S  2820.  Guardian  to  be  nominated  by  infant. 

A  guardian,  appointed  upon  the  application  of  an  infant  of  the 
age  of  fourteen  years,  or  upwards,  as  prescribed  in  this  article, 
must  be  nominated  by  the  infant,  subject  to  the  approyal  of  the 
surrofiate. 

2  R.   S.   150,  M   (2  Edm.   137). 

I  2827.  Appointment  of  temporary  vnardlan  for  infant 
ni&der  fourteen. 

A  relative  of  an  infant  under  fourteen  years  of  age,  op  any 
other  person  in  behalf  of  such  an  infant,  may  present,  to  the 
surrogate's  court  of  the  county  in  which  the  infant  resides;  or, 
if  he  is  not  a  resident  of  the  State,  to  the  surrogate's  court  of 
the  county  in  which  any  of  the  infant's  property,  real  or  personal, 
is  situated;  a  written  petition,  duly  verified,  setting  forth  the 
facts,  upon  which  the  jurisdiction  of  the  court  depends,  and  pray- 
ing for  a  decrea  appointing  a  guardian  of  the  person,  or  of  the 
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property,  or  both,  of  the  ixifant,  to  serve  until  the  infant  attains 
the  age  of  fourteen  years,  and  a  successor  to  the  guardian  is 
appointed.  The  cases  in  which  such  a  guardian  may  be  appointed, 
the  contents  of  the  petition,  and  the  proceedings  thereupon,  are 
the  same,  as  prescribed  in  the  foregoing  sections  of  this  article, 
with  respect  to  the  appointment  of  a  general  guardian,  upon  the 
petition  of  an  infant  of  the  age  of  fourteen  years  or  upwards: 
except  that  the  surrogate  must  nominate,  as  well  as  appoint,  the 
temporary  guardian. 

2  B.  S.   151,   I  Q   (2  Edm.  157). 

I  2828.   Term  of  oOLee  of  temporary  snardlan. 

The  term  of  office  of  a  guardian,  appointed  as  prescrilicd  in  the 
last  section,  expires  when  the  infant  attains  the  age  of  foiirteen 
years.  But  after  the  infant  attains  that  age,  the  person  so  ap- 
pointed continues  to  retain  all  the  powers  and  authority,  and  is 
subject  to  all  the  duties  and  liabilities,  of  a  guardian  of  the  per- 
son, or  of  the  property,  or  both,  pursuant  to  his  letters;  until 
his  successor  is  appointed  and  has  qualified,  or  until  his  letters 
are  revoked,  for  some  other  cause,  by  a  decree  of  the  surrogate's 
court;  and  his  sureties  are  responsible  accordingly. 

Id.,  I  10. 

f  2829.  Inquiry  as  to   value  of  property. 

Where  a  general  guardian  of  the  property  of  an  infant  is  ap- 
pointed, as  prescribed  in  this  article,  the  surrogate  must  inciuiro 
into  the  infant's  circumstances,  and  must  ascertain,  as  nearly  as 
practicable,  the  value  of  his  personal  property,  and  of  the  rents 
and  profits  of  his  real  property. 

Id.,  part  of  I  6. 

i  2830.  [Am*d,  1881,  1802.1  anallflcatlon  of  saardlan  of 
property* 

Before  letters  of  guardianship  of  an  infant's  property  arc  issued 
by  the  surrogate's  court,  the  person  appointed  must,  besides  tak- 
ing an  official  oath,  as  prescribed  by  law,  execute  to  the  infant, 
and  file  with  the  surrogate,  his  bond,  with  at  least  two  sureties, 
in  a  penalty,  fixed  by  the  surrogate,  not  less  than  twice  the  value 
of  the  personal  property,  and  of  the  rents  and  profits  of  the  real 
property;  conditioned  that  the  guardian  wiii,  in  all  things,  faith' 
fully  discbarge  the  trust  reposed  in  him,  and  obey  all  lawful 
directions  of  the  surrogate  touching  the  trust;  and  that  he  will, 
in  all  respects,  render  a  just  and  true  account  of  all  money  and 
other  property  received  by  him,  and  of  the  application  thereof, 
and  of  his  guardianship,  whenever  he  is  required  so  to  do,  by  a 
court  of  competent  jurisdiction;  but  the  surrogate  may,  in  his 
discretion,  limit  the  amount  of  the  bond  to  not  less  than  twice  the 
▼alue  of  the  personal  property  and  of  the  rents  and  profits  of  the 
real  property  for  the  term  of  three  years.  But  in  case  where  it 
appears  to  be  impracticable  to  give  a  bond  sufficient  to  cover  the 
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whole  amount  of  the  iufaut*8  personal  property  the  surrogate  may, 
in  his  discretion,  accept  security,  to  be  approved  by  the  surrogate, 
not  less  than  twice  the  amount  of  the  particular  portion  of  the 
infant's  property  which  the  guardian  will  be  authorizcnl  iiader  the 
letters  to  receive;  and  issue  letters  thereon  Hmited  to  the  receiving 
and  administering  only  such  personal  property  for  which  double 
the  security  has  been  given,  and  restraining  the  guardian  from  re- 
ceiving any  other  personal  property  of  the  infant  until  the  further 
order  of  the  surrogate  on  additional  further  satisfactory  security. 

2  K.  S.   151,  I  8;  L.  1}'92,  ch.  559. 

S  228H1.  Id.;  of  gruardiaii  of  i>erHon. 

Before  letters  of  guardianship  of  an  infant's  person  ar*^  issued 
by  the  surrogate's  court,  the  person  appointed  must  take  the 
official  oath  as  prescribed  by  law.  The  surrogate  may  also  re- 
quire him  to  execute  to  the  infant  a  bond,  in  a  penalty  fixed  by 
the  surrogate,  and  with  or  without  sureties,  as  to  the  surrogate 
seems  proper;  conditioned,  that  the  guardian  will  in  all  things 
faithfully  discharge  the  trust  reposed  in  him,  and  duly  account 
for  all  money  or  other  property  which  may  come  to  his  hands,  as 
directed  by  the  surrogate's  court. 

I  2832.  IVlken  letters  may  be  revoked  fer  mlncondacty  cte. 

In  either  of  the  following  cases,  the  ward,  or  any  relative  or 
other  person  in  his  behalf,  or  the  surety  of  a  guardian,  may,  at 
any  time,  present  to  the  surrogate's  court,  a  written  petition,  dulj- 
verified,  setting  forth  the  facts,  and  praying  for  a  decree,  revoking 
letters  of  guardianship,  either  of  the  person,  or  of  the  property, 
or  both;  and  that  the  guardian  complained  of  may  be  cited  to 
show  c3iQse,  why  such  a  decree  should  not  be  made: 

1.  Where  the  guardian  is  disqualified  by  law,  or  is,  for  any 
reason,  incompetent  to  fulfil  his  trust. 

2.  Where,  by  reason  of  his  having  wasted  or  improperly  applied 
the  money  or  other  property  in  his  charge,  or  invested  money  in 
securities  authorized  by  law,  or  otherwise  improvidently  man- 
aged or  injured  the  real  or  personal  property  of  the  ward,  or  by 
reason  of  other  misconduct  in  the  execution  of  his  otfice,  or  his 
dishonesty,  drunkenness,  improvidence,  or  want  of  understanding, 
he  is  unfit  for  the  due  execution  of  his  office. 

3.  Where  he  has  wilfully  refused,  or,  without  good  cause,  neg- 
lected, to  obey  any  lawful  direction  of  the  surrogate,  contained 
in  a  decree  or  an  order;  or  any  provision  of  law,  relating  to  the 
discharge  of  his  duty. 

4.  Where  the  grant  of  letters  to  him  was  obtained,  by  a  false 
suggestion  of  a  material  fact. 

5.  Where  he  has  removed,  or  is  about  to  remove,  from  the  State. 

6.  In  the  case  of  the  guardian  of  the  person,  where  the  infnnt'ci 
welfare  will  be  promoted  by  the  appointment  of  another  guardian. 

2  R.  S.  151,  I  14;  L.  1837,   ch.    400.   if   34,   45    (4  Edm.  4&S,  4f)5). 
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I  28»3.  Citation;  bearlniri  decree. 

Upon  the  presentation  of  a  x>6tition,  as  prescribed  in  the  last 
section,  the  surrogate  must  inquire  into  the  matter;  and,  for  that 
purpose,  he  may  issue  a  subpoena  to  any  person,  requiring  him  to 
attend  and  testify  in  the  premises.  If  the  surrogate  is  satisfied 
Aat  there  is  probable  cause  to  believe,  that  the  allegations  of  the 
petition  are  true,  he  must  issue  a  citation  to  the  guardian  com* 
plained  of;  and,  upon  the  return  thereof,  if  the  material  allega* 
tions  of  the  petition  are  established,  he  must  make  a  decree,  re- 
voking the  guardian's  letters  accordingly;  except  that,  where  tht 
case  is  within  subdivision  third  or  fourth  of  this  last  section,  he 
must  dismiss  the  proceedings,  under  the  like  circumstances  and 
upon  the^like  terms,  as  prescribed  in  sections  2686  and  2687  of 
this  a^t,  where  a  similar  complaint  is  made  against  an  executor  or 
administrator. 

Id.  I  i  14  and  16.  amM. 

i  :fi8»4.  Saapension  of  gruardifcjAy  effeet  thereof. 

Upon  issuing  a  citation  as  prescribed  in  the  last  section,  the 
surrogate  may,  in  his  discretion,  make  an  order  suspending  the 
guardian,  wholly  or  partly,  from  the  exercise  of  his  powers  and 
authority,  during  the  pendency  of  the  special  proceeding.  A  cer> 
tified  copy  of  an  order  so  made  must  accompany  the  citation,  and 
be  served  therewith;  but,  from  th^  time  when  it  is  made,  the  order 
is  binding  upon  the  guardian  and  upon  all  other  persons,  without 
service  thereof,  subject  to  the  exceptions  and  limitations  pre- 
scribed in  sectioDs  2G03  and  2604  of  this  act,  with  respect  to  a 
decree  revoking  letters. 

JL.  1887,  ch.  40(h  I  61  (4  Edm.  4»7). 

I  2886.   Applieatlon  by  vvArAlan  for  revocsatlon  of  letter*. 

A  guardian,  appointed  as  prescribed  in  this  title,  may,  at  any 
time,  present  to  the  surrogate's  court  a  written  petition,  duly 
verified,  setting  forth  the  facts  upon  which  the  application  is 
founded,  and  praying  that  his  account  may  be  judicially  settled; 
that  a  decree  may  thereupon  be  made,  revoking  his  letters,  and 
discharging  him  accordingly;  and  that  the  ward  may  be  cited  to 
show  cause  why  such  a  decree  should  not  be  made.  The  surro* 
gate  may,  in  his  discretion,  entertain  or  decline  to  entertain  the 
application. 

Id.,  part  of  il  51  and  52. 

i  2S836.  Proceeding's    tberevpon. 

If  the  sttrrog:ate  entertains  an  application,  made  as  prescribed 
in  the  last  section,  he  must  issue  a  citation,  as  prayed  for  in  the 
petition;  and  he  may  also  require  notice  of  the  application  to  be 
given  to  such  other  persons,  and  in  such  a  manner,  as  he  deems 
proper.  Upon  the. return  of  the  citation,  a  guardian  ad  litem  for 
the  ward  must  be  appointed:  and  the  surrogate  may  also,  iu  his 
discretion,  allow  any  person  to  appear  and  contest  the  applica- 
tion, in  the  interest  of  the  ward.    Upon  the  hearing,  the  surrogate 
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must  fir»t  determine  whether  sufficient  reasons  exist  for  grantinj^ 
the  prayer  of  the  petition.  If  he  determines  that  they  exist,  and 
that  the  interests  of  the  ward  will  not  be  prejudiced  by  the  resig- 
nation of  the  guardian,  the  surrogate  must  make  an  order  accord- 
ingly, and  allowing  the  petitioner  to  account,  for  the  purpose  of 
being  discharged.  Upon  hi.s  fully  accounting,  and  paying  all 
money  which  is  fouud  to  be  due  from  him  to  the  ward,  and  deliv- 
ering all  books,  papens,  and  other  property  of  the  ward  in  hia 
handst  either  into  the  surrogatp's  court,  or  in  such  a  manner  as 
the  surrogate  directs,  a  decree  may  be  made,  revoking  the  peti- 
tioner's letters,  and  discharging  him  accordingly. 
L.   1«37.  cb.  400.  part  of  If  u2,  53.  M.  &'i  and  56. 

f  2H»7.  "Ward  or  new  iraardiaii  mar  reQnlre  accoantlnv. 

Notwithstanding  the  discharge  of  a  guardian,  as  prescribed  in 
the  last  section,  his  successor  or  the  ward  may  compel  a  judicial 
settlement  of  his  accoimt,  as  prescribed  in  article  second  of  this 
title,  in  the  same  manner  and  with  like  effect,  as  if  the  decree 
discharging  him  had  not  been  made.  With  respect  to  all  matters 
connected  with  his  trust,  his  sureties  continue  to  be  liable,  until 
his  account  is  judicially  settled  accordingly. 

Id.,  part  of  I  56  (4  Edm.  496). 

I  28»8.  rAm*d,  1S02,  1807,  19<m.1  Application  for  ancil- 
lary letters  to  foretiTB  irnardians. 

1.  Where  an  infant,  who  resides  without  the  State  and  within 
the  Ignited  States,  is  entitled  to  property  within  the  State,  or  to 
maintain  an  action  in  any  court  thereof,  a  general  guardian  of 
his  property,  who  has  been  appointed  by  a  court  of  competent 
jurisdiction,  within  the  State  or  territory  where  the  ward  resides, 
and  has  there  given  security,  in  at  least  twice  the  value  of  the 
ptTsonal  property,  and  of  the  rents  and  profits  of  the  real  property, 
of  the  ward,  may  present,  to  the  surrogate's  court  having  juris- 
diction, a  written  petition,  duly  verified,  setting  forth  the  facta, 
and  prayiug  for  ancillary  letters  of  guardianship  accordingly, 
^rhe  petition  must  be  accompanied  with  exemplified  copies  of  the 
records  and  other  papers,  showing  that  he  has  been  so  appointed, 
and  has  given  the  security  required  in  this  section,  which  must 
be  authenticated  in  the  mode  prescribed  in  section  forty -five  cf 
the  decedent  estate  law,  for  the  authentication  of  records  and 
paners.  upon  an  application  for  ancillary  letters  testamentarj-, 
or  ancillary  letters  of  administration. 

2.  Where  an  infant  who  resides  without  the  State  and  within 
a  foreign  country  is  entitled  to  personal  property  within  the 
State,  or  to  maintain  an  action,  or  special  proceeding  in  any 
court  thereof  respecting  such  personal  property,  a  general  guard- 
ian of  his  property,  authorized  to  act  lis  such  within  the  foreign 
country  where  the  ward  resides,  may  apply  to  the  surrogate's 
court  of  the  county  where  such  personal  property  or  any  part 
thereof  is  situated,  for  ancillary  letters  of  guardianship  on  the 
personal  estate  of  such  infant,  and  the  person  so  authorised  roust 
prtsent  to  the  surrogate's  court  having  jurisdiction  a  written 
petition  duly  verified,   setting  forth   the  facts  ?ind  praying  ^or 
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ancillary  letters  of  ^guardianship  on  the  personal  estate  of  sach 
infant.  The  petition  must  be  accompanied  with  the  exemplifiod 
copies  of  the  records  and  other  papers  showing  the  appointment 
af  such  foreign  guardian,  or  where  such  foreign  guardian  has 
not  been  appointed  by  any  court  with  other  proof  of  ni«- authority 
to  act  as  such  guardian  within  such  foreign  country,  and  also 
with  proof  that  pursuant  to  the  laws  of  such  foreign  country, 
toch  foreign  guardian  is  entitled  to  the  possession  of  th^  ward's 
pecaonal  estate.  Exemplified  copies  of  the  records,  where  OMfl 
pursuant  to  this  subdivision,  must  be  authenticated  by  the  amX 
of  the  court,  or  officer,  by  which  or  by  whom  such  foreign  guardian 
was  appointed,  or  the  officer  having  the  custody  of  the  seal  or  of 
the  record  tbt-n'of,  and  the  signature  of  a  judge  of  such  court, 
or  the  signature  of  such  officer  and  of  the  clerk  of  such  court  or 
officer,  if  any;  and  must  be  further  authenticated  by  the  certificate, 
under  the  principal  seal  of  the  department  of  foreign  affairs,  or 
the  department  of  justice  of  such  country,  attested  by  the  signa- 
ture or  seal  of  a  United  States  consul. 

L.  1870,  ch.  69,  part  of  |  1  (7  Bdm.  5S9)  ;  L.  1802,  ch.  676;  L.  1897,  ch. 
402.  Am'd  iiy  U  IOC'3.  ch.  05.  f  3.  See  note  79  of  notes  ot  Board  of 
Statutory  Con<»uUdatiun  at  end  of  code. 

I  9889.    [Am'a,  1892.]    Proceedings  therevpOB. 

Where  the  surrogate  is  satisfied,  upon  the  papers  presented, 
as  prescribed  in  the  last  section,  that  the  case  is  within  that 
section,  and  that  it  will  be  for  the  ward's  interest,  that  ancillary 
letters  of  guardianship  should  be  issued  to  the  petitioner,  he 
may  make  a  decree  granting  ancillary  letters  accordingly. 
Such  a  decree  may  be  made  without  a  citation,  or  the  surrogate 
may  cite  such  persons  as  he  thinlLs  proper,  to  show  cause,  why  the 
prayer  of  the  petition  should  not  be  granted.  But  before  the 
ancillary  letters  are  Issued,  the  surrogate  must  inquire,  whether 
any  debts  are  due  from  the  ward's  estate  to  residents  of  the 
State;  and  if  so,  he  must  require  payment  thereof. 
Id.,  i«rt  of  I  1;  L.  1892,  ch.  676. 

I  2840.  Bflect  of  ancillary  letters 

Ancillary  letters  of  guardianship  are  issued  ar;  prescribed  in 
the  last  section,  without  security  and  without  an  oath  of  office. 
If  issued  in  a  case  provided  for  io  subdivision  one,*  of  section 
twenty-eight  hundred  and  thirty-eight,  they  authorize  the  person  to 
whom  they  are  issued  to  demand  and  receive  the  personal  prop- 
erty, and  the  rents  and  profits  of  the  real  property  of  the  ward;  to 
dispose  of  them  in  like  manner  as  a  guardian  of  the  property  ap- 

S Mated  as  prescribed  in  this  article;  to  remove  them  from  the 
tate,  and  to  maintain  or  defend  any  action  or  special  proceeding 
in  the  ward's  behalf.  If  issued  in  a  case  provided  for  m  'subdivi- 
sion  two  of  section  twenty-eight  hundred  and  thirty-eight,  such  an> 
ciliary  letters  of  guardianship  authorize  the  person  to  whom  they 
are  Issued  to  demond  and  receive  the  personal  estate  of  the  ward, 
and  to  di8|K)Re  of  it  in  like  manner  as  a  guardian  of  property  ap> 
pointed  as  prescribed  in  this  article,  and  to  maintain  or  defend  any 
action  or  special  proceeding  respecting  such  personal  estate  in  the 
ward's  behalf.  But  in  neither  case  do  such  letters  authorize  such 
ancillary  guardian  to  receive  from  a  resident,  guardian,  executor, 
or  administrator,  or  from  a  testamentary  trustee,  subject  to  the 
jurisdiction  of  a  surrogate's  court,  money  or  other  property  be- 

«  So  in  tb«  original. 
751 


§  aw,  8UBR0GAT£&'  COUftXa  •.  afll  L  7»  a.  1 

Jonfing  to  the  ward,  in  a  case  where  letters  bare  been  LraneA  to  m 
fnardlan  of  the  infant's  property,  from  a  surrogate's  conrt  of  a 
countj  within  the  State,  upon  an  allegation  that  the  infant  was  a 
resident  of  that  county,  except  by  the  special  direction,  made 
upon  good  cause  shown,  of  the  surrogate's  court  from  which  the 
nrincipal  letters  were  issued,  or  unless  the  principal  letters  hare 
Seen  auly  revoked. 

M..  nmatodttr  of  |  1. 

I  S841.  ApplteAttoB      of     tlie     last     •eotlon     to      f«nor 

The  last  section  applies  to  letters  granted,  before  this  chapter 
takes  effect,  by  a  surrogate's  court  of  the  State,  to  a  guardian  ap- 

S Dinted  by  a  court  of  another  State,  or  a  territory  of  the  United 
tates,  upon  presentation  of  an  exemplified  transcript  of  the  rec- 
ord of  his  appointment. 
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ARTICLES  SESCOND. 

Swpervmofi  and  control  of  a  general  guardian.      Settlement  of 
his  account. 

Bee.  2842.  Oaardlan  to  file  anno&l  inyentory  and  account. 
^48.  AfDdarit  to  be  annexed  thereto. 
2044.  Annaal   examination  of   guardian's   accounts. 
2846.  Proceedings  when  account  defective,  etc. 

2846.  Surrogate  may   direct  as   to  Infant's  maintenance. 

2847.  When  judicial  settlement  of  guardian's  account   compelled. 

2848.  Id.;   as  to  guardian   of  person. 

2849.  When  guardian  may   compel  Judicial  settlement. 
2860.  Citation;  proceedings  thereupon. 

I  S84S.  Gvsurdian  to  file  annual  In-rentory  and  aooonnt. 

A  general  guardian  of  an  infant's  property,  appointed  by  a  sar- 

rogate's  court,  must,  in  the  month  of  January  of  each  year,  as 

long  as  any  of  the  infant's  property,  or  of  the  proceeds  thereof, 

remains  under  his  control,  file  in  the  surrogate's  court  the  follow- 

*  ing  papers: 

See  I  2841,  ante. 

1.  An  inventory,  containing  a  full  and  true  statement  and  de- 
scription of  each  article  or  item  of  personal  property  of  his  ward, 
received  by  him,  cince  his  appointment,  or  since  the  filing  of  the 
last  annual  inventoryj  as  the  case  requires;  the  value  of  each 
article  or  item  so  received;  a  list  of  the  articles  or  items,  remain- 
ing in  his  hands;  a  stdtement  of  the  manner  in  which  he  has  dis- 
posed of  each  article  or  item,  not  remaining  in  his  hands;  and  a 
full  description  of  the  amount  and  nature  of  each  investment  of 
money,  made  by  him. 

2.  A  full  and  true  account,  in  form  of  debtor  and  creditor,  of  all 
his  receipts  and  disbursements  of  money,  during  the  preceding 
rear;  In  which  he  must  charge  himself  with  any  balance  remain- 
mg  in  his  hands,  when  the  last  account  was  rendered,  and  must 
distinctly  state  the  amount  of  the  balance  remaining  in  his  hands, 
at  the  conclusion  of  the  year,  to  be  charged  to  him  in  the  next 
year's  account.  , 

L.  1887,  ch.  460.  $  B7  (4  Edm.  497),  am'd.    See  |  2866,  post. 

I  2848.  Aflldairlt  to  b«  annexed  thereto. 

With  the  inventory  and  account,  filed  as  prescribed  in  the  last 
section,  must  be  filed  an  affidavit,  which  must  be  made  by  th€» 
guardian,  unless,  for  good  cause  shown  in  the  affidavit,  the  sur- 
rogate permits  the  same  to  be  made  by  an  agent  or  attorney,  who 
is  cognizant  of  the  facts.  The  affidavit  must  state,  in  substance, 
that  the  inventory  and  account  contain,  to  the  best  of  the  affiant's 
knowledge  and  belief,  a  full  and  true  statement  of  all  the  guar- 
dian's receipts  and  disbursements,  on  account  of  the  ward;  and  of 
all  money  and  other  personal  property  of  the  ward,  which  have 
come  to  the  hands  of  the  guardian,  or  have  been  received  by  any 
other  person  by  his  order  or  authority,  or  for  his  use,  since  his 
appointment,  or  since  the  filing  of  the  Inst  annual  inventory  and 
account,  as  the  case  requires;  and  of  the  value  of  all  such 
property;  together  with  a  full  and  true  statement  and  account  of 
the  manner,  in  which  he  has  disposed  of  the  same,  and  of  all  the 
property  remaining  in  his  hands,  at  the  time  of  filing  the  Inventory 
and  account;  and  a  full  and  true  description  of  the  amount,  and 
aftture  of  each  investment  made  by  him,  since  his  appointment,  or 
since  tile  filing  of  the  last  annual  inventory,  and  account,  as  th^ 
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case  requires;  and  that  he  does  not  know  of  any  error  or  omiasion 
in  the  inventory  or  account,  to  the  prejudice  of  the  ward.  The 
surrogate  must  annex  a  copy  of  this  and  the  last  section,  to  all 
letters  of  guardianship  of  the  property  of  an  infant  issued  from 
his  court. 

L.   1887,   ch.  4e0.  ff  67  uid  68.    See  |  2866,  poet. 

I  2844.  [Am'd,  1881.]  Annual  examination  of  vaardian'a 
acconntn. 

In  the  month  of  February  of  each  year,  and  thereafter  until 
completed,  the  surrogate  must,  for  the  purposes  specified  in  the 
next  section,  examine  or  cause  to  be  examined,  under  his  direc- 
tion, all  inventories  and  accounts  of  guardians  filed  since  the 
first  day  of  February  of  the  preceding  year.  The  examination 
may  be  made  by  the  clerk  of  the  surrogate's  court,  or  by  a  person 
specially  appointed  by  the  surrogate  to  make  it,  who  must,  before 
he  enters  upon  tlie  examination,  subscribe  and  take,  before  the 
surrogate,  and  file,  with  the  clerk  of  the  surrogate  s  court,  an 
oath  faithfully  to  execute  his  duties,  and  to  make  a  true  report 
to  the  surrogate.  Where  the  surrogate  seasonably  certifies  in 
writing  to  the  board  of  supervisors,  or,  in  the  county  of  New- 
York,  to  the  board  of  aldermen,  that  the  examination  required 
by  this  section  cannot  be  made  by  him,  or  by  the  clerk  of  the 
surrogate's  court,  or  by  any  clerk,  employed  in  his  office  and 
paid  by  the  county,  the  board  must  provide  for  the  compensation 
of  a  suitable  person  to  make  the  examination. 

Id.,  part  of  f  68.    See  S  2855,  post. 

I  S846.  Proceedlnfffl  vrben  account  defective,  ete. 

If  it  appears  to  the  surrogate,  upon  an  examination  made  aa 
prescribed  in  the  last  section,  that  a  general  guardian  of  an  in- 
fant's property,  appointed  by  letters  issued  from  his  court,  has 
omitted  to  file  his  annual  inventory  or  account,  or  the  aflSdavit 
relating  thereto,  as  prescribed  in  the  last  section  but  one;  or  if 
the  surrogate  is  of  the  opinion,  that  the  interest  of  the  ward 
requires  that  the  guardian  should  render  a  more  full  or  satis- 
factory inventory  or  account;  the  surrogate  must  make  an  order, 
requiring  the  guardian  to  suppl:  the  deficiency,  and  also,  in  his 
discretion,  requiring  the  guardian  personally  to  pay  the  expense 
of  serving  the  order  upon  him.  Where  the  guardian  fails  to 
comply  with  snch  an  order,  within  three  months  after  it  is  made; 
or  where  the  surrogate  has  reason  to  believe  that  snfilcient  cause 
exists  for  the  guardian's  removal,  the  surrogate  may,  in  his  dis- 
cretion, appoint  a  fit  and  proper  person  special  guardian  of  the 
ward,  for  the  purpose  of  filing  a  petition  in  his  behalf,  for  the 
removal  of  the  guardian,  and  prosecuting  the  necessary  proceed- 
ings for  that  purpose. 
Id..  S  CO.  See  I  2866.  poet. 
S  2846.  Surroflrate  may  direct  as  to  infant's  malntenaaoe. 

Upon  the  petition  of  the  general  guardian  of  an  infant's  person 
or  property;  or  of  the  infant;  or  of  any  relative  or  other  person 
in  his  behalf;  the  surrogate,  upon  notice  to  such  persons,  if  any, 
as  he  thinks  proper  to  notify,  may  make  an  order,  directing  the 
application,  by  the  guardian  of  the  infant's  property,  to  the  sup- 
port and  education  of  the  infant,  of  such  a  sum  as  to  the  surro- 
gate seems  proper,  out  of  the  income  of  the  infant's  property; 
or,  where  the  income  is  inadequate  for  that  purpose,  out  of  the 
principal. 
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I  2847.  IW^hen  Judicial  settlement  of  vnardlan's  account 
••mpelled. 

A  writteu  petition,  daly  verified,  praying  for  the  judicial  settle- 
ment of  the  account  of  a  general  guardian  of  an  infant's  prop- 
erty, and  that  he  may  be  cited  to  attend  the  settlement  thereof, 
may  be  presented  to  the  surrogate's  court,  in  either  of  the  follow- 
ing cases: 

1.  By  the  ward,  after  he  has  attained  his  majority. 

2.  By  the  executor  or  administrator  of  a  ward,  who  has  died. 
8.  By  the  guardian's  successor,  including  a  guardian  appointed 

after  the  reversal  of  a  decree,  appointing  the  person  so  required 
to  account. 

4.  By  a  surety  in  the  official  bond  of  a  guardian  whose  letters 
bave  been  revoked:  or  by  the  legal  representative  of  such  surety. 
Citation  under  this  subdivision  must  be  directed  to  both  the 
guardian  and  the  ward. 

See  L.  1880,  eb.  02. 

I  2848.  [Am'd,  1881.]    Id.|  a«   to  flrnardlan  of  person. 

A  petition,  for  the  judicial  settlement  of  the  accoutt  of  a 
general  guardian  of  an  infant's  person,  may  be  presented,  as  pre- 
scribed m  the  last  section,  or  by  the  general  guardian  of  the 
infant's  property;  but,  upon  the  presentation  thereof,  proof  must 
be  made  to  the  surrogate's  satisfaction,  that  the  guardian  so 
required  to  account  has  received  money  or  property  of  the  ward, 
for  which  he  has  not  accounted;  or  which  he  has  not  paid,  or 
delivered,  to  the  general  guardian  of  the  infant's  property;  and 
a  guardian  of  the  estate  only  of  a  minor  shall  be,  for  the  purposes 
of  this  chapter,  deemed  a  general  guardian. 

S  8849.  [Am*d,  1803.]  IVben  guardian  may  compel  Jndt- 
elal  settlement. 

A  guardian  may  present  to  the  surrogate's  court  a  written 
petition,  duly  verified,  praying  for  a  judicial  settlement  of  his 
account,  and  a  discharge  from  his  duties  and  liabilities,  in  any 
case,  where  a  petition  for  a  Judicial  settlement  of  bis  account 
may  be  presented  by  any  other  person,  as  prescribed  in  either  of 
the  last  two  sections.  The  petition  must  pray  that  the  person, 
who  might  have  so  presented  a  petition  and  also  the  sureties  In 
his  official  bond  of  such  guardian  or  the  legal  representatives  of 
guch  surety,  may  be  cited  to  attend  the  settlement. 

L.   1808,   ch.  804. 

S  8860.  (Am'd,  1882,  1887.]  Citation  |  proeeedlnara  there- 
upon. 

Upon  the  presentation  of  a  petition,  as  prescribed  in  either  of 
the  last  three  sections,  the  surrogate  must  issue  a  citation  ac- 
cordingly. Section  2727,  sections  2733  to  2738,  both  inclusive, 
and  sections  2741  and  2744  of  this  act,  apply  to  a  guardian  ac- 
counting, as  prescribed  in  this  article,  and  regulate  the  proceed- 
ings upon  such  an  accounting.  The  accounting  party  must  annex 
to  every  account  produced  and  filed  by  him,  an  affidavit,  in  the 
form  prescribed  in  this  article,  for  the  affidavit  to  be  annexed 
hy  him  to  his  annual  inventory  and  account.  A  guardian  desig- 
nated, in  this  title,  Is  entitled  to  the  same  compenaation  ma  aa 
tzeeutor  or  administrator 
'  V  %$m,    ch.   148. 
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article:  third. 

Ouardians  appointed  by  vnll  or  deed. 

Bee.  2851.  Will  or  deed  cootainlnc  appointment  to  be  proved,  ete.,  aid   i^ 
corded. 

2852.  TeatameDtary  guardian;  qaalificatlon,  letters,   ete. 

2853.  When  security  required   lium  guaiuittu  apiioiuteu   by  tt'lll  or  deed. 

2854.  Wbat  security  to  be  gri^en. 

2855.  Inventory  and  intermediate  account  may  be  required. 
2850.  When  surrogate  may  compel  Judicial  settlement  of  aecount. 
2867.  Effect  of  decree. 

2858.  Kemoval  of  guardian  appointed  by  will  or  deed. 

2859.  Iteslgnatlon  of  such  a  guardian. 

2860.  Appointment  of  succMSor. 

{  2851.  'Will  or  deed  containlnflr  appoltttment  to  1»o 
pvoT-edy   etc.,  and  recorded. 

A  person  shall  not  exercise,  within  the  State,  any  power  or 
authority,  as  guardian  of  the  person  or  property  of  an  infant, 
by  virtue  of  an  appointment  contained  in  the  will  of  the  infant's 
father  or  mother,  being  a  resident  of  the  State,  and  dying  after 
this  chapter  takes  effect,  unless  the  will  has  been  duly  admitted 
to  probate,  and  recorded  in  the  proper  surrogate's  court,  add 
letters  of  guardianship  have  been  issued  to  him  thereupon;  or 
by  virtue  of  an  apiK)intment  contained  in  a  deed  of  the  Infant's 
father  or  mother,  being  a  resident  of  the  State,  executed  aftor 
thia  chapter  takes  effect,  unless  the  deed  has  been  acknowledged 
or  proved,  and  certified,  so  as  to  entitle  it  to  be  recorded,  and 
has  been  recorded  in  the  office  for  recording  deeds  in  the  county, 
in  which  the  person  making  the  appointment  resided,  at  the 
time  of  the  execution  thereof.  Where  a  deed  containing  such  an 
appointment  is  not  recorded,  within  throe  months  after  the  death 
of  the  grantor,  the  person  appointed  is  presumed  to  have  re- 
nounced the  appointment;  and  if  a  guardian  is  afterwarda  dn!^ 
appointed  by  a  surrogate's  court,  the  presumption  is  oonciQaiv^. 

Substituted  for  L.  18T7,  ch.  206.  ||  4,  5,  6,  and  7.    See,  alio,  3  B.  B.  ISO, 

S  2802.  Teatamentarr  aruardlan)  qnallfloatloa,  letters,  ete. 

Where  a  will,  containing  the  appointment  of  a  guardian,  is  ad- 
mitted to  probate,  the  person  appointed  guardian  niiut,  within 
tbirty  days  thereafter,  qualify  as  prescribed  in  section  2504  of 
this  act;  otherwise  he  is  deemed  to  have  renounced  the  appoint- 
ment. But  the  surrogate  may  extend  the  time  so  to  qualify,  upon 
good  cause  shown,  for  not  more  than  three  months.  And  any 
person  interested  in  the  estate  may,  before  letters  of  gii«rdiuu- 
ship  are  issued,  file  an  affidavit,  setting  forth,  with  respect  to 
the  guardian  so  appointed,  any  fact  which  is  made  by  law  an 
objection  to  the  issuing  of  letters  testamentary  to  an  executor. 
Sections  2636  to  2638  of  this  act,  both  inclusive,  apply  to  such  ah 
affidavit,  and  to  the  proceed ingt  thereupon.    A  person  appointed 

Sfardian  by  will  may,  at  any  time  before  he  qualifies,  renounce 
e  appointment  by  a  written  instrument,  under  bis  band,  filed 
In  the  surrogate's  office. 
L..  1877.  ch.  206,  f|  4,  6,  6  and  7. 

I  29S8.  W^lien  accnrltr  reavlred  from  grnardiaa  a9p«iAte4 
hr  will  or  deed. 

Where  a  guardian  of  an  infant's  person  or  property  has  b^n 
appointed  by  will  or  by  deed,  the  infant,  or  any  relattre  Or  other 
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p«rsoti  In  his  behalf,  may  present,  to  the  surrogate's  court  in 
which  the  will  was  admitted  to  probate;  or  to  the  surrogate's 
<M>urt  of  the  county  in  which  the  deed  was  recorded;  a  written 
petition,  duly  verified,  setting  forth,  either  upon  his  knowledge, 
or  upon  his  information  and  belief,  any  fact,  respecting  the 
guardian,  the  existence  of  which,  if  It  was  interposed  as  an  ob- 
jection to  granting  letters  testamentary  to  a  person  named  as 
executor  in  a  will,  would  make  it  necessary  for  such  a  person 
to  give  a  bond,  in  order  to  entitle  himself  to  letters;  and  praying 
tor  a  decree,  reuuiriug  the  guardian  to  give  security  for  the 
performance  of  his  trust;  and  that  he  may  be  cited  to  show 
cause  why  such  a  decree  should  not  be  made.  Upon  the  pre- 
sentation of  such  a  petition,  and  proof  of  the  facts  therein  al- 
leged, to  the  satisfaction  of  tne  surrogate,  he  must  issue  a  citation 
accordingly.  Upon  the  return  of  the  citation,  a  decree  requiring 
the  guardian  to  give  security  may  be  made,  in  the  discretion  of 
the  surrogate^  in  a  case  where  a  person  so  named  as  executor, 
can  entitle  himself  to  letters  testamentary  only  by  giving  a  bond; 
but  not  otherwise. 

I  8864.  What  seeiurity  to  he  fflren. 

The  security  to  be  given,  as  prescribed  In  the  last  two  sections, 
most  be  a  bond  to  the  same  effect^  and  in  the  same  form,  as  the 
bond  of  a  general  guardian,  appointed  by  the  surrogate's  court. 
Each  provision  of  this  chapter,  applicable  to  the  bond  of  such 
a  guardian,  and  to  the  rights,  duties  and  liabilities  of  the  parties 
thereto,  or  any  of  them,  including  the  release  of  the  sureties,  and 
the  giving  of  a  new  bond,  applies  to  the  bond  so  given,  and  the 
parties  thereto. 

i  3866.  [Am'd,  1890.J  Inventory  and  intermediate  neeonnt 
mny  be  reqnired. 

Upon  the  petition  of  the  ward,  or  of  any  relative  or  other 
person  in  his  behalf,  the  surrogate's  court  having  Jurisdiction  to 
require  security,  as  prescribed  in  the  last  three  sections,  may, 
at  any  time,  in  the  discretion  of  the  surrogate^  make  an  order 
requiring  a  guardian  appointed  by  will  or  by  deed,  to  render  and 
file  an  inventory  and  account,  in  the  some  form,  and  verified  in 
the  same  manner  as  the  inventory  nud  account  required  to  be 
filed  annually  by  a  guardian  appointed  by  a  surrogate's  court, 
as  prescribed  in  nrticle- second  of  this  title.  The  order  may  also 
require  such  an  inventory  and  account  to  be  filed,  in  the  month 
of  January  of  each  year  thereafter.  Sections  twenty-eight  hun- 
dred and  forty-two  to  twenty-eight  hundred  and  forty-five  of 
this  act,  both  Inclusive,  apply  to  such  an  inventory  and  account, 
and  to  the  filing  thereof,  ns  if  the  guardian  had  been  appointed 
by  the  surrogate's  court.  The  provisions  of  section  twenty-eight 
hundred  and  forty-si'x  of  this  net  shall  npily  to  a  guardian  ap- 
pointed by  will  or  deed  with  the  same  dfert  as  if  such  guardian 
had  been  mentioned  in  said  section,  ana  the  proceedings  therein 
prescribed  may  be  had  in  the  case  of  any  such  guardian  in  the 
sam^  manner  as  if  he  were  a  general  guardian. 
,L..1896,  ch.  61.    In  effect  Sept.  1.  1896.    See  U  2842-2846,  ante. 

S  2856.  rABi*d,  1901.]  -Wlten  enrroffate  mar  eompel  Jndl- 
9lal  settlement  of  aeconnt. 

'■  The  surrogate's  court,  having  jurisdiction  to  require  security, 
may  compel  a  judicial  settlement  of  the  account  of  a  guardian, 
appointed  by  will  or  by  deed,  in  any  case  where  it  may  compel 
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a  judicial  settlement  of  the  account  of  a  general  guardian;  and 
the  proceedings  to  procure  such  a  settlement  are  the  same,  aa 
if  the  guardian  so  appointed  by  will  or  by  deed  had  been  a 
general  guardian.  A  guardian  appointed  by  will  or  by  deed  may 
present  to  the  surrogate's  court,  a  written  petition,  duly  verified, 
praying  for  a  judicial  settlement  of  his  account,  and  a  discharge 
fron  his  duties  and  liabilities,  in  any  case  where  a  petition  for 
a  judicial  settlement  of  his  account  may  be  presented  by  any 
other  person  us  prescribed  in  this  article.  The  petition  must 
pray  that  the  person  who  might  have  so  presented  a  petition  may 
be  cited  to  attend  the  settlement.  Upon  the  presentation  of  such 
petition  the  surrogate  must  issue  a  citation  accordingly.  Sections 
2733  to  2737,  both  inclusive,  and  sections  2741  and  2744  of  this 
act  apply  to  a  guardian  accounting  as  prescribed  in  this  article, 
and  regulate  the  proceedings  upon  such  an  accounting.  A 
guardian  designated  in  this  title  is  entitled  to  the  same  compen- 
sation as  a  general  guardian. 

S  2867.  Eflect  of  decree. 

A  decree,  made  upon  a  judicial  settlement  of  the  account  of  a 
guardian  appointed  by  will  or  by  deed,  as  prescribed  in  this 
article,  or  the  judgment  rendered  upon  appeal  from  such  decree, 
has  the  same  force,  as  a  judgment  of  the  supreme  court  to  the 
same  effect 

See  S  2813.  ante. 

I  2868.  Remoiral  of  flroardlan  appointed  by  will  or  deoA. 

Upon  the  petition  of  the  ward,  or  of  any  relative  or  other  per- 
son in  his  behalf,  the  surrogate's  court  having  jurisdiction  to  re- 
quire security  from  n  guardian  appointed  by  will  or  by  deed, 
•may  remove  such  a  guardlfin,  in  any  case'  where  a  testamentary 
trustee  may  be  removed,  as  prescribed  in  title  sixth  of  this 
chapter;  and  the  proceedings  upon  such  a  petition  are  the  same, 
as  prescribed  in  that  title  for  the  removal  of  a  testamentary 
trustee.  Where  a  citation  is  issued,  upon  a  petition  for  the  re- 
moval of  such  a  guardian,  he  may  ne  suspended  from  the  exor- 
cise of  his  powers  and  authority,  as  if  he  had  been  appointed  by 
the  surrogate's  court. 
L.  1874,  eh.  409  (9  Bdm.  960).    See  SI  2815  and  2884.  ante. 

I  2860.  Resiai&atlon  of  tmeh.  a  aoardlan. 

■  A  guardian  appointed  by  will  or  by  deed,  may  be  allowed  to 
/resign  his  trust,  by  the  surrogate's  court,  having  jurisdiction  to 

require  security  from   him.    The  proceedings  for  that  purpose, 

and  the  effect  of  a  decree  made  thereupon,  are  the  same,  as  where 
.  a  guardian  appointed  by  the  surrogate's  court  presents  a  petition 

praying  that  his  letters  may  be  revoked,  as  prescribed  In  article 

first  of  this  title. 
See  II  2835,  2836    and  2837,  ante. 

I  2800.  Appointment  of  anccensor. 

Where  a  sole  guardian,  appointed  by  will  or  by  deed,  has  been, 
by  the  decree  of  the  surrogate's  court,  removed  or  allowed  to 
resign,  a  successor  may  be  appointed  by  the  same  court,  with 
the  effect  prescribed  in  section  2f>05,  of  this  act;  unless  such  an 
appointment  would  contravene  the'  express  terms  of  the  wiU 
or  deed. 

See  I  2818.  aote.  "^^ 
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CHAPTER  XIX. 

Courts  of  Justices  of  the  Peace,  and  Proceedings 
Therein. 

TITLS        L-JnritdletloB  and  deneral  Powers. 

TITLB      II.—  Coainencemeiit;  of  Aetloa;  Appearaaee  of  Parties;  ProTitloBAl 

Remedies. 
TITLK    m.— Plead f Bits;   InMadlng  CoBBterdalms,   bbiI    Procfeodlngs   upon 

ABswer  of  Title. 
TITtE     IT.—  ProceedlBffs  Betireea  the  Joladtr  oflssve  bbA  the  THbI. 
TITLE      T.-  TriBl  BBd  Its  lacldeBts. 
TITLS     TL.—  jBdgneBt }  and  PoekeUav  the  Saaia. 
TITLB  TIL— BzecaUoBa. 
TITLB  Tin,— Appeals. 
TITLE    IX.— Costs. 
TITLB      X.~  ArtloB  ar  Sperlsl  Proceadlat,  BelatlBg-  to  aa  Aalaial  ^traylmr 

apoa  tha  HIghwajr. 
TITLE    XL— PrOTlslOBS  Rpeeiallj  Relatlair  toCoarts  of  Jastlces  of  the  Peaee 

iB  the  CItjr  of  Brook  I7B. 
TITIiB  XII.—  HlwellaBeoas  Frorisloss. 

TITUB  I. 
JuriBdiction  and  general  powers. 

Bee.  2861.  Justice's  Jarisdlctlon  moat  be  specUUr  conferred  by  law. 
2B62.  General  cItII  Jurisdiction. 
2868.  No  Jurisdiction  In  certain  cases. 
2864.  Confession  of  Jadgment. 
2866.  Actions  by  and  aaalnst  ofQc«r8,  etc.;  and  by  execators,  etc. 

2866.  TaTem-keepera  disqualified. 

2867.  Membera  of  legislature  not  compelled  to  act. 

2868.  Justices  to  hold  courts;  general  powers. 

2869.  In  wbat  town,  etc.,  action  binat  be  brovght. 

2870.  Criminal  contempt. 

2871.  Id.;  bow  punished. 
28T2.  Offender  to  be  heard. 
2878.  Record  of  conviction. 

2874.  Requisites  of  commitmeut. 

2875.  Fine  to  be  paid  to  overseer  or  superintendent  of  the  poor. 

S  2861.  Jvaiice'a  lurladlctton  lunai  be  apecfally  conferred 
by  latr. 

A  justice  of  the  peace  has  such  jurisdiction  in  civil  actions 
nnd  special  proceedingSi  as  is  specially  conferred  upon  him  b^ 
statute,  and  no  other. 

Sea  Co.  Prae.,   f  6S. 

S  2862.   [Am*d,  1890,  190^.]     General  civil  Jurfadlcticna. 

Except  as  otherwise  prescribed  in  the  ne.\t  section,  a  justice 
of  the  peace  has  jurisdiction  of  the  following  civil  actioiis: 

1.  An  action  to  recover  damages  upon  or  for  brcnch  of  a  con- 
tract, express  or  implied,  other  than  n  promise  to  marry,  where 
the  sum  daiiped  does  not  exceed  two  hundred  dollars. 

2.  An  action  to  recover  damages  for  a  personal  .injury,  or  an 
injory  to  property,  where  the  sum  claimed  does  not  exceed  two 
himdred  dollars. 

S.  An  action  for  a  fine  or  penalty,  not  exceeding  two  htmdr^ 
dollars. 
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was  granted,  and  apon  the  complaint,  if  it  has  been  made.  The 
justice  must  grant  the  application,  where  it  appears  that  the  case 
us  not  within  the  provisions  of  sections  2894  and  2895  of  this  act. 
The  justice  must  also,  upon  the  defendant's  application,  grant 
an  order  discharging  him  from  arrest,  if  the  plaintiff  falls  to  take 
out,  from  the  justice,  an  execution  upon  a  judgment  in  his  farot, 
before  the  expiration  of  one  hour  after  he  is  entitled  thereto. 

S  2902.  Effect  of  diMclmrfirlnflr  defendant. 

The  discharge  of  the  defendant  from  arrest,  before  Judg- 
ment as  prescribed  in  the  last  section,  or  in  section  2963  of  this 
act,  does  not  affect  the  jurisdiction  of  the  justice  over  the  action, 
which  must  proceed,  as  if  it  had  been  commenced  in  the  ordinary 
manner.  His  discharge  from  arrest  after  judgment,  as  prescribed 
in  the  last  section,  does  not  affect  the  execution. 

9  2908.  When  plaintiff  mnat  prove  extrlnalo  facts. 

Where  an  order  of  arrest  has  been  grnnted  and  executed,  in  a 
case  specified  in  subdivision  third  of  section  2895  of  this  act,  the 
plaintiff  cannot  recover  upon  a  default,  and  the  defendant  is  en- 
titled to  judgment  upon  a  trial,  unless  the  plaintiff  establishes  nil 
the  matters  of  fact,  which  are  required,  by  that  subdivision  to 
(•ntitle  him  to  an  order  of  arrest. 

I  2004,  Privilege  from  arrest. 

ThiR  article  does  not  abridge  or  otherwise  affect  a  privilege 
from  arrest  given  by  law,  or  a  right  of  action  for  the  breach 
thereof.  A  privileged  person  is  entitled  to  he  discharged  from 
arrest,  by  the  '^rder  of  the  justice  before  whom  he  is  brought, 
upon  proof,  by  afiidavit.  of  the  facts  entitling  him  to  a  discharge; 
or  he  may  apply  for  and  obtain  an  order  for  his  discharge,  as 
prescribed  in  section  5(U  of  this  act 
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ARTICLB  FOURTH. 

Attachtnent  of  property. 

Bee.  2806.  la  what  actioM,  warrant  of  atUcbment  may  be  snuiM 
2906.  Wliat  mtiat  be  ebown  to  pxteciue  a  warrant. 
2U07.  Warrant;  form  and  contentc  thereof. 
^08.  Undertaking. 
909.  Warrant;  bow  exeented. 

2910.  SeTTloe  of  aumniona  and  warrant  upon  defendant, 

2911.  Undertaking  by  defendant;  re-d«UTery  to  blm. 

2912.  Claim  by  third  person;  bond  and  delitery  therenpon. 
2018.  Action  oiion  bond. 

2014.  When  defendant  may  prosecute  bond. 

291A.  Itetnm  at  warrant. 

2816.  Motion  to  vacate  or  modify  warrant,  etc. 

^17.  Effect  of  vacatlDir  warrant. 

2918.  Proceedings  where  summone  not  personally  senred. 

I  a80S«  In  Wkat  aotlona,  rrmrrmnt  of  attaolu«eat  nuty  b« 

In  an  action  brought  before  a  jnstice  of  the  peaee  a  warrant 
of  attachment  against  the  property  of  one  or  more  defendants 
must  be  granted,  upon  the  application  of  the  plaintiff,  as  pre- 
scribed in  this  article,  where  the  action  is  brought  upon  a  judg- 
ment, or  to  recover  for  one  or  more  of  the  following  causes: 

1.  Breach  of  a  contract,  express  or  implied. 

2.  Wrongful  conversion  of  iwrsonal  property. 

8.  Any  other  injury  to  personal  property,  in  consequeiuse  of  neg- 
ligence, fraud,  or  other  misconduct. 

Substitute  for  2  R.  S.  230,  part  of  §f  26,  27  and  28  (2  Mm.  S46>;  I«.  1881, 
cb.   800.   I  84  (4   Edm.  473). 

I  2806,  Wluat  aiiiat  be  sliow^n  t«  proei&re  a  -wtLrwuuU 

To  entitle  the  plaintiff  to  such  a  warrant,  he  must  show,  by 
affidavit,  to  the  satisfaction  of  the  justice  as  follows: 

1.  That  a  snflicient  cause  of  action  exists  against  the  defendant^ 
to  recover  damages  for  one  or  more  of  the  causes  specified  in  the 
last  section.  If  the  action  Is  npon  a  judgment,  or  to  recover  for 
breach  of  a  contract,  the  affidavit  must  show  that  the  plaintiff  in 
entitled  to  recover  a  sum  stated  therein,  over  and  above  all 
counterclaims  known  to  him. 

2.  That  the  defendant  is  either  a  foreign  corporation;  or  not  ft 
resident  of  the  State;  or,  if  the  defendant  is  a  natnral  person, 
and  a  resident  of  the  State,  that  he  has  departed,  or  is  aboi^t 
to  depart,  from  the  county  where  he  last  resided,  with  intent  to 
defraud  his  creditors,  or  to  avoid  the  service  of  a  summons;  or 
keeps  himself  concealed,  with  the  like  intent;  or,  if  the  defendant 
is  a  natural  person,  or  a  domestic  corporation,  that  he  or  it  has 
removed,  or  is  about  to  remove,  property  from  the  coumy  where 
the  defendant,  being  a  natural  person,  last  resided,  or,  being  a 
corporation,  last  kept  its  principal  office,  or  from  the  county  in 
which  the  action  is  brought,  with  intent  to  defraud  Ids  or  its  cred- 
itors; or  has  Assigned,  disposed  of.  or  socroted,  or  is  about  to 
assign,  dispose  of,  or  secrete,  property,  with  tho  like  intent;  or  that 
the  defendant,  being  a  natural  person  of  full  ngo,  and  a  resident  of 
the  State,  has  been  continuously  without  the  United  States  for 
the  space  of  six  months  or  more,  immedintoly  l>efore  the  applica- 
tion, and  either  that  he  has  not  made  a  designation  of  a  per- 
son, npon  whom  to  serve  a  summons  in  his  bahalf,  as  prescribed 
in  ji'v.tion  430  of  this  act,  or  that  service  upon  the  person  so 
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designated  cannot  be  made,   with  due  diligence,  in  the  county 
where  the  person  making  the  designation  resides. 

The  amduvit  must  be  hied  with  the  justice,  when  the  warrant 
is  granted. 

2  R.  S.  230»  part  of  S9  26,  27  and  28  (2  Edm.  245). 

§  2907.  WtLTTant}  form  and  contei&tii  thereof. 

The  warrant  must  be  granted  by  the  justice  who  issues  the 
summons,  at  the  time  when  the  summons  is  issued;  and  it  must 
be  indorsed  thereupon,  or  annexed  thereto.  It  must  be  subscribed 
by  the  justice,  and  must  briefly  recite  the  ground  of  the  attach- 
ment. It  must  require  the  constable,  to  whom  the  summons  is 
delivered,  to  attach,  on  or  before  a  day  specified  therein,  w^hich 
must  be  at  least  six  days  before  the  return  day  of  the  summons, 
and  safely  to  keep,  as  much  of  the  defendant's  goods  and  chat- 
tels, within  his  county,  as  will  satisfy  the  plaintiff's  demand, 
with  the  costs  and  expenses,  and  to  make  return  of  his  proceed- 
ings thereon  to  the  justice,  at  the  time  when  the  sammons  is 
returnable.  The  amount  of  the  plaintiff's  demand  must  be  speci- 
fied in  the  warrant,  as  stated  in  the  affidavit. 

Id..  S  30,  am'd. 

9  2fM>8.   VndertaJcinflT. 

Before  granting  the  warrant,  the  justice  must  require  a  written 
undertaking  to  the  defendant,  on  the  part  of  the  plaintiff,  with 
one  or  more  sureties,  approved  by  the  justice,  to  the  effect  that, 
if  the  defendant  recovers  judgment,  or  the  warrant  of  attach- 
ment is  Tacated,  the  plaintiff  will  pay  all  costs  which  may  be 
awarded  to  the  defendant,  and  all  damages  which  he  may  sustain 
by  reason  of  the  attachment,  not  exceeding  th(»  sum  specified  in 
the  undertaking,  which  must  be  at  least  two  hundred  dollars;  and 
that  if  the  plaintiff  recovers  judgment,  he  will  pay  to  the  de- 
fendant all  money  received  by  him  from  proiierty  taken  by  virtue 
of  the  warrant  of  attachment,  or  upon  any  bond  given  therefor, 
over  and  above  the  amount  of  the  judgment,  and  interest  there- 
upon. 

Id.,  I  29,  am*d. 

ft  2000.  [Am'd,  1908.1  'Warrant)  bow  executed;  verUbable 
property  may  be  aold. 

The  constable  to  whom  the  warrant  of  attachment  is  delivered, 
must  execute  it  at  least  six  days  before  the  return  day  of  the 
summons,  by  levying  upon  and  taking  into  his  custody  so  much 
of  the  goods  and  chattels  of  the  defendant,  not  exempt  from 
levy  and  sale  by  virtue  of  an  execution,  including  money  and 
bank  notes,  which  he  finds  within  his  county,  as  will  satisfy  the 
plaintiff's  demand,  \^  '.th  the  costs  and  expenses.  He  must  safely 
koep  the  property  attached,  to  be  disposed  of  as  prescribed  in 
this  article,  and  must  immediately  make  an  inventory  thereof, 
stating  therein  the  e.«<timated  value  of  each  item  or  article. 
Provided,  however,  if  property  attached  is  perishable,  the  jus- 
tice who  issued  the  warrant  may,  by  an  order  made  and  entered 
tipou  his  docket,  and  with  or  without  notice,  as  the  urgency  of 
the  case  in  his  opinion  rtviuires,  direct  the  constable  to  sell  such 
proporty  at  public  auction,  and  thereupon  the  constable  must 
soil  it  accordingly.  A  certified  copy  of  the  order  directing  the 
sale  shall  be  delivered  to  such  constable.  Such  order  must  pre- 
scribe the  time  and  plnce  of  the  sale,  and  notic»e  thereof  must  be 
given  in  such  innnner  nnd  for  such  timo  as  directed  by  the  order. 
The  constnble  shnl!  n^tniii  in  his  hands  the  proceeds  of  such  sale 
nnMl  the  final  determination  of  llie  action. 
Id.,  {  at,  am'd:  L.  1S31.  ch  9UU.  i  3G  (4  Edm.  473):  L.  1903,  cb.  822.   In  effect  May  «.  1908 
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I  2910.  Service  of  rnmawkonm  and  -vrarrant  upon  defendant. 

The  constable  must,  immediately  after  making  the  inventory, 
and  at  least  six  days  before  the  return  day  of  thjB  summons, 
serve  the  summons,  together  with  the  warrant  of  attachment 
and  inventory,  upon  the  defendant,  by  delivering  to  him  per- 
sonally a  copy  of  each,  if  he  can,  with  reasonable  diligence,  be 
found  within  the  county;  or,  if  he  cannot  be  so  found,  by  leaving 
a  copy  of  each,  certified  by  the  constable,  at  the  last  place  of 
residence  of  the  defendant  in  the  county,  with  a  person  of  suit- 
able age  and  discretion;  or,  if  such  a  person  cannot  be  found 
there,  by  posting  it  on  the  outer  door,  and  also  depositing  an- 
other copy  in  the  nearest  post-office,  inclosed  in  a  sealed  post- 
paid wrapper,  directed  to  the  defendant  at  his  residence;  or,  if 
tho  defendant  has  no  place  of  residence  in  the  county,  by  de- 
livering it  to  the  person  in  whose  possession  the  property  at- 
tached is  found. 

2  R.  S.  230,  S  31,  ftm*d  as  In  {  2900,  ante. 

S  2911.  Undertalclnir  by  defendant;  re-delivery  to  hina. 

The  defendant,  or  his  attorney  or  agent  in  his  behalf  may,  at 
any  time  before  judgment  is  rendered  in  the  action,  execute  and 
deliver  to  the  constable  an  undertaking  to  the  plaintiff,  in  a  sum 
specified  therein,  at  least  twice  the  value  of  the  property  at- 
tached, as  stated  in  the  inventory;  with  one  or  more  sureties, 
approved  by  the  constable,  or  by  the  justice  who  issued  the 
warrant;  and  to  the  effect  that,  if  judgment  is  rendered  against 
the  defendant,  and  an  exerntion  is  issued  thereupon,  within  six 
months  after  the  giving  of  the  undertaking,  the  property  attached 
shall  be  produced  to  satisfy  the  execution.  Thereupon  the  con- 
stable must  re-deliver  the  property  to  the  defendant. 

Id.,  fi  32,  84,  am'd. 

§  2912.  Clolni  by  tblrd  person  |  bond  and  delivery  there- 
upon. 

If  a  person,  not  a  party  to  the  action,  claims  any  property  at- 
tached, which  is  not  reclaimed  by  the  defendant,  as  prescribed  in 
the  last  section,  he  may,  at  any  time  after  the  seizure,  and  be- 
fore execution  is  issued  upon  a  judgment  rendered  in  the  action, 
execute,  and  file  with  the  justice,  a  bond  to  the  plaintiff,  with 
one  or  more  sureties,  approved  by  the  constable  or  by  the  jms- 
tice;  in  a  peiialty  at  least  twice  the  value  of  the  property  claimed; 
and  conditioned  that,  in  an  action  upon  the  bond,  to  be  com- 
menced within  three  months  thereafter,  the  claimant  will  estab- 
lish that  he  was  the  general  owner  of  the  property  claimed,  at 
the  time  of  the  seizure;  or,  if  he  fails  so  to  do,  that  he  will  pay 
to  the  plaintiff  the  value  thereof,  with  interest.  The  constable 
must  thereupon  deliver  the  property  claimed  to  the  claimant. 

Id.,  part  of  §§  33,  84,  am*d. 

I  2913.  Action  upon  bond. 

A  judgment  for  the  plaintiff,  in  an  action  upon  a  bond  given 
as  prescribed  in  the  last  section,  must  award  to  him  the  value  of 
the  property  seized  and  delivered  to  the  claimant,  with  interest 
thereupon  from  the  time  of  the  delivery.  If  the  amount  so  re- 
covered exceeds  the  amount,  which  the  plaintiff  recovers,  in  the 
action  in  which  the  warrant  of  attachment  was  issued,  he  is 
liable  to  the  defendant  in  that  action  for  the  excess. 

Id.,  part  of  SS  86  and  37. 

S  2914.  "Wben  defendant  may  proHCcute  bond. 

If  the  warrant  of  attachment  is  vacated  or  annulled,  the  de- 
tendapt  may  maintain  an  action,  upoi;  tl^e  |:)0|id  specified  in  the 
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last  two  secdons,  in  his  own  name,  In  the  same  manner  and 
with   the  like  eifeot,   as  the   plaintiff  might  hare  done,   if  the 
warrant  had  remained  in  full  force. 
2  R.  8.  230,  i  88.  am'd. 

§2915.  R«tarn  of  vrarrant. 

The  constable  executing  the  warrant  of  attachment  roust,  at 
the  timp  when  and  place  where  it  is  returnable,  make  a  return 
thereto,  under  his  hand,  stating  all  his  proceedings  thereupon. 
He  must  deliver  to  the  justice,  with  the  return,  each  bond  or 
undertaking  delivered  to  him,  pursuant  to  any  of  the  foregoing 
provisions  of  this  article,  and  a  certified  copy  of  the  inventory  of 
the  property  attached.  The  return  must  state  the  manner  in 
which  the  warrant  and  inventory  were  served,  and,  if  they  were 
served  otherwise  than  by  delivering  a  copy  thereof  to  the  de- 
fendant personally,  the  reason  therefor,  and  the  name  of  the 
person  to  whom  the  copy  was  delivered,  unless  his  name  is  un- 
known to  the  constable;  in  which  case,  the  return  must  describe 
him  so  as  to  identify  him,  as  nearly  as  may  be. 

Id.,  I  35,  as  am'd;  L.  1831,  ch.  300,  §  30  (4  Edm.  473). 

f  2910.   Motion  to  Ta4»ate  or  modify  ivnrrfiiKt,  etr. 

A  defendant  whose  property  has  been  attached,  may,  upon  the 
return  of  the  summons,  aiiply  to  the  justiccj  who  issued  the  war- 
rant of  attachment,  to  vacate  or  modify  it,  or  to  increase  the 
plaintiCs  security.  Such  an  application  may  be  founded  upon 
the  papers  upon  which  the  warrant  was  granted;  or  upon  proof, 
by  affidavit,  on  the  part  of  the  defendant;  or  upon  both.  If  it 
is  founded  upon  proof  on  the  part  of  the  defendant,  it  may  be 
opposed  by  new  proof,  by  affidavit,  upon  the  part  of  the  plaintiff, 
tending  to  sustain  any  ground  for  the  attachment,  recited  in  the 
warrant,  but  no  other.  The  justice  may,  upon  the  return  of  the 
summons,  or  at  any  other  time  to  which  the  action  is  adjourn/[>d, 
vacate  the  warrant  of  attachment  upon  his  own  motion,  if  he 
deems  the  papers,  upon  which  it  was  granted,  insuMcient  to 
authorize  it. 

I  21917.  ttffect  off  Tacatlnir  wnjrrattt. 

Vacating  the  warrant  of  attachment  does  not  affect  the  juris- 
diction of  the  justice  to  hear  and  determine  the  action,  where 
the  defendant  has  appeared  generally  in  the  action;  or  where  the 
summons  was  personally  serx-ed  upon  him:  or  where  judgment 
may  be  taken  against  him.  as  being  indebtet!  jointly  with  another 
defendant,  who  has  been  thus  summoned,  or  has  thus  appeared. 
In  every  other  case,  the  justice,  who  vacates  a  warrant  of  attach- 
ment against  the  property  of  a  defendant,  must  dismiss  the  ac- 
tion as  to  him. 

S  2918.  Proceedlnflr*  -n^here  Haiuivonis  not  p^rnonally 
nerved. 

Where  the  defendant  has  not  appeared,  and  the  summons  has 
not  been  personally  served  upon  him,  and  property  of  the  defend- 
ant has  been  duly  attached  by  virtue  of  a  warrant,  which  has  not 
been  vacated,  the  justice  must  proceed  to  hear  and  determine 
the  action;  but,  in  an  action  subsequently  brought,  the  judgment 
is  only  presumptive  evidonec  of  in(lebte<lne:s8,  and  the  defendant 
is  not  barred  from  any  counterclaim  against  the  plaintiff.  The 
execution,  issued  upon  a  judgment  so  rendered,  must  require  the 
constable  to  satisfy  it  out  of  the  property  so  attached,  withont 
rontaining  a  direction  to  satisfy  it  out  of  any  other  property. 

L.   1831,   cH.  30O,  S  89  (4  Edm.   474). 
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AATICLS:  FIFTH. 

Replevin, 

Sec.  n^lO.  Wb«tt  action  finr  a  chattel  mar  bo  brooglkt. 

2820.  Plaintiff  may  procure  replevin;  affidaTlt  and  umtortakliw. 
mi.  liequUltlon.  ^ 

2922.  Id.;  how  executed.    Service  of  summons,  etc. 

2923.  Jteturn  of  constable. 

2824.  Defendant  majr  except  to  anretlefl;  proceeding*  tbereod. 

SMb.  Defendant  may  reclaim  cliattel;  proceediJiiss  thereon. 

292d.  Justification  of  sureties. 

2927.  When  and  to  whom  constable  must  deliver  chattel. 

2828.  Penalty  for  vrrong  delivery  by  constable. 

2828.  Claim  of  title  by  third  person. 

2830.  Defendant  may  demand  judgment  for  return. 

3931.  Proceedings  In  the  action;  action  upon  undertaUng. 

29S2.  Proecedlngs  when  summons  not  personally  served. 

2833.  When  action  not  affected  by  failure  to  replevy. 

S  2dl0.  'WlicA  action  for  a  cliattel  may  be  brouarlit. 

An  action  to  recover  a  chattel,  with  or  without  damages  for  the 
wron^fHl  taking,  withholding,  or  detention  thereof,  can  be 
brought  before  a  justice  of  the  peace  of  the  county  in  which  the 
chattel  IB  found,  in  a  case,  and  subject  to  the  qualifications,  soeci- 
fied  in  sections  1680,  1090,  1G91,  and  1692,  and  subdivision 
seventh  of  section  2802  of  this  act. 

Substituted  for  Go.  Proc.,  S  58.  sobO.  SO,  am'd;  L.  1868,  du  Iftl,  f  4. 

S  2020.  Plaintiff  may  procnrc  rcpleTln;  allldfltTlt  .mn^ 
undertakl  ngr. 

The  plaintiff  may,  at  the  same  time  when  the  summons  is  is- 
sued, but  not  afterwards,  require  the  chattel  to  be  replevied,  as 
?re8cribed  in  this  article.  For  that  purpoBe,  he  must  deliver  to 
he  jtistice  nn  affidavit  and  an  undertaking,  similar.  In  all  re- 
spects, to  the  affidavit  and  undertaking  required  to  be  delivered  to 
a  sheriff,  as  prescribed  in  sections  3695,  1697,  1699,  and  1712  of 
this  act;  except  that  the  sureties  in  the  undertaking  must  bo 
approved  by  the  justice. 
Ii.  18»,  eh.  300.  M  2,  3  and  4  (2  Edm.  235;  6  Id.  184). 

I  2921.  Re^ulMitioii. 

Upon  receiving  the  affidavit  and  undertaking,  the  justice  must^ 
indorse  upon  or  attach  to  the  affidavit  a  written  requisition,  sub- 
scribed by  him,  rocjuiring  the  constable,  to  whom  the  summons 
Is  delivered,  to  replevy  the  property  described  in  the  affidavit,  on 
<Dr  before  a  day  snecificd  In  the  requisition,  which  must  be  at  Irast 
six  days  before  tne  return  day  of  the  summons.  The  aflidavit  and 
requisition  must  be  delivered  to  the  constable,  with  the  siimmotis. 

Td.,  part  of  f  4,  am'd. 

9  2922.  Id. I  Iioirr  executed.    Service  of  Kiiniinona,  etc. 

The  constable  must  execute  the  requisition,  as  a  sheriff  is  re- 
quired to  execute  a  requisition,  in  an  action  brought  to  recover 
a  chattel,  as  prescribed  in  sections  1700,  1701,  and  1702  of  this 
act;  except  that  he  must  serve  the  summons,  afHdavit,  and  re- 
quisition within  lh.e  time  and  in  the  manner  prescribed,  by  section 
2910  of  this  act,  for  the  service  of  a  summons,  warrant  of  at- 
tachment, and  inver.tory. 
Id.,  part  of  {  5. 
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I  S823.  Return  of  oonatable. 

The  constable  must,  ou  or  before  the  return  day  of  the  Buwt 
mons,  make  a  return  to  the  requisition,  under  his  hand,  stating  all 
his  proceedings  thereupon;  and  file  it,  with  the  affidavit  and  r^ 
quisition,  with  the  justice.  The  return  must  state  the  manner  in 
which  the  summons,  affidavit,  and  requisition  were  served;  and,  if 
they  were  served  otherwise  than  by  delivering  the  requisite  copies 
to  the  defendant  personally,  the  reason  therefor,  and  the  name  of 
the  person  to  whom  the  copies  were  delivered,  unless  his  name  is 
unknown  to  the  constable;  in  which  case,  the  return  must  describe 
him  so  as  to  identify  him,  as  nearly  as  may  be. 
L.  1831.  cb.  300,  part  of  f  5. 

I  2024.  Defendant  may  except  to  «nreties)  proeeediniTM 
thereon. 

At  any  time  after  the  chattel  has  been  replevied,  and  at  least 
two  days  before  the  return  day  of  the  summons,  the  defendant, 
unless  he  requires  a  return  of  the  chattel,  may  serve  upon  the 
plaintiff,  or  upon  the  constable,  n  written  notice  that  he  excepts  to 
the  plaintifTs  sureties;  otherwise  he  is  deemed  to  have  waived  all 
objections  to  them.  If  such  a  notice  is  servt^d,  the  sureties  must 
justify  upon  the  return  of  the  summons;  or  the  plaintiff  must  then 
give  a  new  undertakinp,  to  the  same  effect  as  the  original  under- 
taking, with  other  sureties,  who  must  then  appear  and  justify  be- 
fore the  justice. 
Id.,  I  6,  am*d. 

I  2926.  Defendant  may  reclaim  chattel;  proceedings 
thereon. 

At  any  time  before  the  return  day  of  the  summons,  the  defend- 
ant may,  if  he  does  not  except  to  the  plaintiff's  sureties,  serve  upon 
the  justice  a  notice  that  he  requires  the  return  of  the  chattel  re- 
plevied. With  the  notice  he  must  deliver  to  the  justice  an  affi- 
davit and  undertaking,  similar,  in  all  respects,  to  those  required 
to  be  given  by  a  defendant  upon  requiring  a  return  of  a  chattel, 
as  prescribed  in  sections  1704  and  1712  of  this  act,  omitting  the 
provision  in  the  undertaking,  "  or  if  the  action  abates  in  conse- 
quence of  the  defendnnt's  death."  The  sureties  in  the  undertak- 
ing must  justify  before  the  justice  upon  the  return  of  the  sum- 
mons. If  the  plaintiff  has  stated  separately  in  his  affidavit  the 
value  of  one  or  n-»ore  chattels  or  classes  of  chattels,  as  prescribed 
in  section  1697  of  this  act,  the  defendant  may  require  a  delivery 
of  part  of  the  property  replevied,  as  prescribed  in  that  section. 
Id.,  f  7. 

S  2920.  Jniitlfleatlon  of  snretles. 

Except  as  otherwise  expressly  prescribed  in  this  article,  the  ex- 
nmination  and  qualifications  of  the  sureties,  and  the  allowance  of 
the  undertaking,  upon  a  justificotion  pursuant  to  either  of  the  last 
two  sections,  must  bo  the  same  tin  upon  a  justification  of  ball,  as 
prescribed  in  sections  579,  580,  nnd  581  of  this  act,  substituting  the 
justice  for  the  judge;  but  after  Huch  allownnco,  the  undertaking 
must  be  filed  with  the  justice.  The  constable  is  thereupon  exone- 
rated from  liability. 

Id..  S  8. 
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i  29VT,  AVliem  and  to  ^Uom  conatablo  luBMt  dellTer 
cliattel. 

If  the  defendant  neither  excepts  to  the  plaintiff's  Biireties,  nor 
requires  the  return  of  a  chattel,  within  the  time  prescribed  for  th*t 
pnrpose;  or  if  Ije  fails  to  procure  the  allowance  of  his  uudcrtaking; 
or  If  the  plaintiff,  after  the  defendant  has  excepted  to  liis  sureties, 
dnly  procures  the  allowance  of  his  nndcrtakinp,  the  constable 
must,  except  in  the  case  specified  in  the  next  section  but  one.  im- 
mediately deliver  the  chattel  to  the  plaintiff.  If  the  nlaintilT, 
!^u^n^  defendant  has  excepted  to  his  sureties,  fails  to  procure 
the  allowance  of  his  undertaking;  or  if  the  defendant,  after  he  has 
required  the  return  of  the  chattel,  procures  the  allowance  of  his 
undertaking,  the  constable  must  immediately  deliver  the  chattel 
to  the  defendant. 
Substituted  for  L.  1831.  ch.  300,  part  of  |  7. 

S  2928.  Penalty  for  wroni;  aeliveiry  by  constable* 

A  constable  who  delivers  to  either  party,  without  the  consent 
of  the  other^  tt  chattel  replevied  by  him,  except  as  prescribed  in 
the  last  section,  or,  by  virtue  of  an  execution  issued  upon  a  judg- 
ment in  the  action,  forfeits  to  the  party  aggrieved  the  sum  of 
one  hnndred  dollars;  and  is  also  liable  to  him  for  all  damages 
which  he  sustains  thereby. 

I  20SB9.  Claim  of  title  by  third  pemon. 

Xhe  provisions,  regulating  the  proceedings,  where  a  person,  not 
a  party,  claims  property  which  has  been  replevied,  and  the  rights 
Pl^^**"^  ^  person,  and  of  the  sheriff,  as  prescribed  in  sections 
1709,  1710,  1711,  and  1712  of  this  act,  apply  to  a  like  case  in  an 
action,  brought  as  prescribed  in  this  article,  substituting  the  con- 
stable for  the  sheriff;  excoot  that  service  of  a  notice  and  of  a 
copy  of  the  claimant's  affidavit,  upon  the  plaintiff's  attorney,  as 
prescribed  in  section  1700,  must  be  made,  either  upon  the  plain- 
tiff personally,  or  upon  the  attorney  who  appears  for  him  befort: 
the  justice;  and  that  the  sum  specified  in  the  undertaking,  given 
by  the  plaintiff  to  the  constable,  need  not  exceed,  in  any  case, 
three  hnndred  dollars. 
I<X„  19.     See  Go.  Proc..  |  210. 

I  2930.  Defendant  may  demand  Jndsvient  for  return. 

Where  a  chattel  has  been  replevied,  and  the  defendant  has  not 
required  the  return  thereof,  pending  the  action,  as  prescribed  in 
the  foregoing  sections  of  this  article,  he  may  in  his  answer, 
demand  judgment  for  the  return  thereof,  either  with  or  without 
damages  for  the  taking,  withholding,  or  detention. 

M..  *■  11. 

I  2931.  ProceedtnflTfl  In  the  action;  aetlon  upon  under- 
taldnv. 

Section  1373.  section  1731.  exchiding  subdivision  first  thereof, 
and  sections  1722,  1726,  1730.  1732,  1733,  1734,  and  1735  of  this 
act,  substituting  the  constable  for  the  sheriff,  apply  to  the  pro- 
ceedings in  an  action  in  a  justice's  court  to  recover  a  chattel,  and 
to  an  action  nirainst  the  sureties  in  nn  undertaking  given  therel» 
except  as  otherwise  specially  prescribed  in  this  chapter, 

SolMtltotcd  for  id..  S  10. 
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I  2982.  Pro«!eeAiuics  -vr^ei^  iB«uniiien»  net  penM>BAlly' 
Nerved. 

Where  the  defendant  does  not  appear,  and  the  summons  bus  not 
been  personally  serycd  upon  him,  and  a  chattel,  or  part  of  a 
chattel,  to  recover  which  the  action  is  brought,  has  been  replevied, 
nnd  the  proceedings  thereupon  have  been  duly  taken,  as  pre- 
scribed in  this  article;  the  justice  must  proceed  to  hear  and  de- 
termine the  action,  with  respect  to  that  chattel  or  part  of  a 
ch».ttel;  or,  if  the  action  is  brought  to  recover  two  or  more  chat- 
tels, with  respect  to  those  which  have  been  replevied;  in  like 
manner  and  with  like  effect  as  if  the  «ummons  bad  been  personally 
served. 

L.  1831.  th.  800,  I  IS,  amM. 

9  r933.  Wlien  action  not  afleoted  by  failure  to  replevy* 

Where  the  summons  has  been  personally  served  upon  the  de- 
fenotant,  or  where  he  appears,  the  justice  must  proceed  to  hear 
and  determine  the  action,  although  the  plaintiff  has  not  required 
the  chattel  to  be  replevied,  or  the  constable  has  not  been  able 
to  '  >plevy  it, 
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TITLE  in. 

Pleadings;  izicXudin^  counterclainxe,  and  proceedings  upv  • 
answer  of  title. 

See.  2934.  When  issue  to  be  Joined. 
21135.  PlcadinffS. 
2930.  Complaint. 
2037.  What  causes  of  action  may  bo  JoJruKl. 

2938.  Answer. 

2939.  Demurrer. 

2940.  General  ralee  of  pleading. 

2^41.  Account,  or  luBtruueut  for  payment  of  mon^y  , 

2942.  Court  may  require  Items  to  be  exhibited. 

2943.  Immaterial   variance   to   be   disregarded. 

2944.  Amondment  of  pleading*. 

2945.  Counterclaims. 

2046.  Id.;    where   executor  or   trustee   Is   a    party. 

2947.  Consequence  of  neglect  to  plead  counterclaim. 

2948.  The  last  section  qualified. 

2949.  Judjnnent  upon  counterclaim. 

2060.  Judgment  when  accounts  exceed  $400. 

»61.  An8\*-er  of  title. 

S852.  Undertaking  thereupon.  , 

2963.  In  what  court  new  action  to  be  brought. 

2064.  When  action  before  Justice  to, be  discontinued. 

2955.  Kffect  of  failure  to  give  undertaking. 

2666.  When  title  comes  In  question  on  plaintiff's  own  sbowlnif. 

2967.  Pleadings   In   new   action.      Undertaking   before  Justice,   when   t^ 

pllcable. 
2058.  Answer  of  title  as  to  one  of  several  causes  of  action. 

i  2034.  [AuM,  189S.]    IVhen  Isane  to  be  Joined. 

At  the  place,  and  within  one  hour  after  the  time,  specified  in  the 
summons  for  the  return  thereof;  or,  where  an  order  of  arrest  is 
panted  and  executed,  within  twelve  hours  after  the  defendant  is 
brought  before  the  justice;  or,  where  no  summons  is  issued,  at 
the  time  when  the  parties  voluntarily  api>ear  to  join  issue,  the 
pleadings  of  the  parties  must  be  made,  and  issue  must  be  joined. 
Where  both  parties  appear  upon  the  return  of  the  summons,  an 
issue  must  be  joined  before  an  adjournment  is  had,  except  when 
the  defendant  refuses  or  neglects  to  plead.  Where  an  issue  of 
fact  or  an  issue  of  law  is  joined  in  a  justice's  court,  or  before  a 
justice  of  the  peace  in  the  city  of  Brooklyn,  or  in  any  of  the 
towns  in  the  counts  of  Kings,  in  which  the  judgment  demanded 
by  either  party  in  his  pleadings  exceeds  the  sum  of  one  hundred 
dollars;  or,  when  in  an  action  to  recoyer  a  chattel  or  chattels, 
the  value  of  which  as  fixed  by  either  party  in  his  pleadings  or  affi- 
davits exceeds  one  hundred  dollars,  the  defendant  may,  aft^r 
issue  joined  and  before  nn  adjournment  is  granted  upon  his  appli- 
cation, apply  to  the  justice  before  whom  the  action  is  brought  for 
an  order  removing  the  action  into  the  county  court  of  the 
county  of  Kings.  Such  on  order  must  be  granted  upon 
the  defendant  filing  with  the  justice  an  undertaking  In 
a  sum  fixed  by  the  justice,  not  exceeding  twice  the  amount 
of  the  damages  claimed  or  twice  the  value  of  the  chattd 
or  of  all  the  chattels  claimed,  as  stated  in  Ulq  pleadiiiff  or 
affidavits,  with  one  or  more  sureties,  approved  by  the  justice,  to 
the  effect  that  the  defendant  will  pay  to  the  plaintiff  the  amount 
of  any  judgment,  including  costs,  that  may  be  recovered  against 
him  in  the  county  court  in  the  action  so  removed.  From  the  time 
of  the  granting  of  the  order  the  county  court  of  Kings  county  has 
eofrnisanoe  of  the  action,  and  the  same  shall  be  tried  and  deter- 
mined by  said  county  court  as  if  originally  brought  therein.    Tne 
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justice  must  forthwith  deliver  to  the  clerk  of  the  county  court  all 
procesBes,  pleadinifs  and  other  papers  in  the  action  which  must 
be  filed,  entered  and  recorded,  as  the  case  requires,  in  the  latter 
office.  Costs  in  an  action  so  removed  shall  be  the  same  as  in  ax$ 
original  action  commenced  in  said  county  court. 

L.  1808,  ch.  380. 

i  2836.  Pleadlnara. 

The  pleadings  in  a  justice's  court  are: 

1.  The  plaintifiTs  complaint. 

2.  The  defendant's  answer. 

Si  The  defendant's  demurrer  to  the  complaint,  or  to  one  or  more 
distinct  causes  of  action,  separately  stated  therein. 

4.  The  plaintiff's  demurrer  to  one  or  more  counterclaims  stated 
in  the  answer. 

Co.  Proc.,  9  04,  subd.  1. 

S  2930.   [Am*d,  lOOO.]     Complaint. 

The  complaint  must  state,  in  a  plain  and  direct  manner,  the 
facts  constituting?  the  ciiiise  of  action.  In  an  a(!iion  arising  on 
contract  for  the  recovery  of  money  only,  or  on  an  account,  the 
plaintiff  or  his  agent,  at  or  before  the  time  of  the  issuing  of  the 
summons,  may  make  a  written  complaint  as  above  provided, 
specifying  the  amount  actually  due  the  plaintiff  from  the  defend- 
ant, and  praying  judgment  for  the  amount  so  due,  which  said 
complaint  shall  be  signed  by  the  plaintiff  or  his  agent  and  veri- 
fied in  the  manner  and  as  provided  by  sei'tion  five  hundre'd  and 
twenty-six  of  tliis  code.  Said  summons  and  complaint  shall  be 
attached  and  shnll  bo  served  upon  the  defendant  by  delivering 
to  and  leaving  with  him,  personally,  true  copies  thereof,  not  less 
than  six  nor  ra<»re  than  twelve  days  before  the  return  day  of 
said  summons;  and  the  olHoial  certifioate  of  the  constable  mak- 
ing such  service  shall  be  sufficient  evidence  thereof. 

Id.,   subd.  3;  L.   lOOC,   ch.  291.    In  offoct   Sopt.   1,   1900. 

I  2037.  Wliat  canneii  of  action  may  be  Joined. 

The  plaintiff  may  unite,  in  the  same  complaint,  two  or  more 
causes  of  action,  where  they  all  ari.se  out  of: 

1.  The  same  transaction,  or  tran.sactions  connected  with  the 
same  subject  of  action;  or 

2.  Contract,  express  or  implied;  or 

3.  JVrsonal  injuries,  and  injuries  to  property,  or  either. 

But  it  must  appear,  uimn  the  face  of  the  complaint,  that  all 
the  causes  of  acti<m  so  united  belong  to  one  of  the  foregoing  sub- 
divisions of  this  section;  that  they  are  consistent  with  each  other; 
that  they  require  the  same  judgment;  and,  except  as  otherwise 
prescribed  by  law,  that  they  affect  all  the  parties.  Where  a 
cause  of  action,  for  which  a  defendant  might  be  arrested,  is 
united  with  a  cause  of  action,  for  which  he  cannot  be  arrested, 
an  execution  against  the  person  of  the  defendant  cannot  be 
issued   upon  the  judgment. 

f  2938.   [Am'd,  IOOB.1     Anawer. 

The  answer  may  contain  a  general  denial  of  each  allegation  of 
the  complaint,  or  a  specific  denial  of  one  or  more  of  the  material 
allegations  thereof.  It  may  also  set  forth,  in  a  plain  and  direct 
manner,  new  matter,  constituting  one  or  more  defences  or  coun- 
terclaims. In  case  the  defendant  appears  and  answers  in  an 
action  in  which  a  verified  complaint  has  been  served,  his  anjwer 
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shall  be  in  writing  and  shall  be  verified  as  above  provided  for  the 
verification  of  the  complaint. 
Go.  Proc.,  sttbd.  4,  S  64;  L.  1906.  ch.  201.    In  effect  Sept.  1,  1906. 

S  2939.  Demurrer. 

In  a  case  specified  in  subdivision  third  or  fourth  of  section  2935 
of  this  act.  a  party  may  demur  to  the  pleading  of  the  adverse 
party,  or,  if  it  is  a  complaint,  to  one  or  more  distinct  and  separate 
causes  of  actioti,  where  it  is  not  sufficiently  explicit  to  be  under- 
stood; or  where  it  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  or  counterclaim,  as  the  case  may  be.  If  the  court 
deems  the  demurrer  well  founded,  it  must  permit  the  pleading  to 
be  amended;  and  if  the  party  fails  so  to  amend,  the  defective 

f  leading,  or  part  of  a  pleading  demurred  to,  must  be  disregarded, 
f  the  court  deems  the  demurrer  not  well  founded,  it  must  permit 
the  party  making  it  to  plead  over,  at  his  election. 
Co.  Proc,  S  64,  subd.  6  and  7. 

{  2940«  General  rule*  of  plcadlnff. 

A  pleading,  except  as  otherwise  prescribed  in  section  2951  of 
this  act,  may  be  oral  or  written.  If  it  is  oral,  the  substance 
thereof  must  be  entered  by  the  justice  in  his  docket-book;  if  it  is 
written,  it  must  be  filed  by  him,  and  a  reference  to  it  made  in 
his  docket-book.  A  pleading  is  not  required  to  be  in  any  par- 
ticular form;  but  it  must  be  so  expressed,  as  to  enable  a  person 
of  common  understanding  to  know  what  is  intended. 

Id.,  BQbd.  2  and  5,  am'd. 

{  2941.  Account,  or  instrument  for  payment  of  money. 

For  the  purpose  of  setting  forth  a  cause  of  action,  defence,  or 
counterclaim,  founded  upon  an  account,  or  upon  an  instrument  for 
the  payment  of  money  only,  it  is  sufficient  for  the  party  to  deliver 
the  instrument,  or  a  copy  of  the  account  to  t*ie  court,  and  to  state 
that  there  is  due  to  him  thereupon,  from  the  adverse  party,  a 
specified  sum,  which  he  claims  to  recover  or  to  set  off. 
Id.,  Bubd.  9. 

§  2942.  Court  may  require  itenm  to  be  exhibited. 

The  court  may,  upon  the  request  of  either  party,  made  when 
issue  is  joined,  require  the  adverse  party  to  exhibit  his  account 
or  demand,  or  to  state  the  nature  thereof,  as  far  as  it  is  in  his 
power  so  to  do,  at  that  or  another  specified  time;  and  in  case  of 
his  default,  it  may  preclude  him  from  giving  evidence  of  such 
parts  thereof,  as  have  not  been  so  exhibited  or  stated. 
Id.,  Bubd.    14. 

S  2943.  Immaterial  variance  to  be  dinreirarded. 

A  variance,  between  an  allegation  in  a  pleading  and  the  proof, 
must  be  disregarded  as  imniaterial,  unless  the  court  is  satisfied 
that  the  adverse  party  has  been  misled  thereby,  to  his  prejudice. 
Id.,  Bubd.  10. 

I  2944.  Amendment  of  pleadtnarn. 

The  court  must,  upon  application,  allow  a  pleading  to  be 
amended,  at  any  time  before  tlip  trial,  or  during  the  trial,  or  upon 
appeal,  if  substantial  justice  will  be  promoted  thereby.  Where  a 
party  amends  his  pleading  after  joinder  of  issue,  or  pleads  over 
upon  the  decision  of  a  demurrer,  and  it  ia  made  to  appear  to  the 
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satisfaction  of  the  court,  by  oath,  that  an  adjournment  is  n^cee- 
sury  to  the  adverse  parly,  in  conseiiiieuce  of  the  amendment  op 
pleading;  over,  an  adjournment  must  be  granted.  The  court  may 
also,  in  its  discretion,  require,  as  a  condition  of  allowing  au 
amendment,  the  payment  of  cosls  to  the  adverse  party. 
M.,  Bobd.  11. 

S  2il45.  Coiuiterclalmn. 

Sections  501  and  502  of  this  act  apply  to  a  counterclaim  in  an 
action  broujrht  in  a  justice's  court;  except  that  such  a  counter- 
claim cannot  be  interposed^  unless  it  is  of  such  a  nature,  that  a 
justice's  court  has  jurisdiction  of  a  cause  of  action  founded 
thereon. 
Substituted  for  2  K.   S.  234,   9  50  (2  Edm.  250,  251). 

S  2940.  III.  5  ^There  executor  or  trvatec  Im  a  party. 

Sections  5i)5  and  50(5  of  this  act  apply  to  a  counterclaim  in  an 
action  against  a  person  sued  in  a  representative  capacity,  or  in 
favor  of  an  executor  or  administrator,  except  that  the  defendant 
cannot  take  judgmient  apainst  the  plaintitf,  upon  a  counterclaim, 
for  a  sum  exceeding  two  hundred  dollars. 
2  B.  S.  234,  M  55  and  56. 

{  2047.  Conseqaence  of  nearleet  to  plead  connterclalm. 

Where  the  defendant,  in  an  action  to  recover  damages  upon  or 
for  breach  of  a  contract,  neglects  to  interpose  a  counterclaim,  con- 
sisting of  a  cause  of  actit>n  in  his  favor  to  recover  damages  for 
a  like  cause,  which  might  have  been  allowed  to  him  upon  the 
trial  (»f  the  acti<»!i,  he,  and  every  person  deriving  title  thereto 
through  or  from  him,  are  forever  thereafter  prechided  from  main- 
taining an  action  to  recover  the  same,  or  any  part  thereof. 
111.,   t  57. 

$  204S.  The  lawt  Hectlon   aaalllled. 

But  the  prohibition  contained  in  the  last  section  does  not  ex- 
tend  to  either  of  the  ftdlowing  cases: 

1.  Where  the  amount  of  the  (Kmnterclaim  is  two  hundred  dol- 
lars more  than  the  judgnient  which  the  plaintiff  recovers. 

2.  Where  the  counterclaim  consists  of  a  judgment,  rendered  be- 
fore the  commencement  of  the  action,  in  which  it  might  have 
been   interposed. 

.*i.  Where  the  counterclaim  consists  of  a  claim  for  unliquidated 
damages. 

4.  Where  the  cotmterclaim  consists  of  a  claim,  upon  which  an- 
other acti(m  was  pending,  at  the  time  when  the  action  was  com- 
menced. 

5.  Where  judgment   is    taken  against   the   defendant,   without 

Eersonal  service  of  the  summons  iii)on  him,  or  an  appearance  by 
im. 
Id.,    §  ."W,   nm'd;   L.    1S40,   ch.   317  (2  Edm.   252). 

§  2f>40.  Jvdarment  upon  eottbter claim. 

Where  a  countorcJalm  is  established,  which  equals  the  plain- 
tiff's demand,  the  judgment  must  bo  in  favor  of  the  defendant. 
Where  it  Is  less  than  the  plaintiff's  demand,  the  plaintiff  must 
have  judgment  for  the  residue  only.  Where  it  exceeds  the  plain- 
tiff's demand,  the  defendant  must  have  judgment  for  the  txceas, 
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or  so  mnch  thereof  aa  is  dae  from  the  plaintiff,  lUnless  it  is  more 
than  the  sum  of  two  buudred  dollars.  If  it  is  more  tliaa  two 
hundred  dollars,  or  if  no  purt  of  it  is  due  from  the  plaintiff, 
the  justice  must,  at  the  election  of  the  defeiidant,  either: 

1.  Set  off  so  much  of  the  counterclaim  as  is  suilicient  to  sat- 
isfy the  plaintiff's  demand,  and  render  judgment  for  the  defendant 
for  his  costs;  in  which  case,  the  defendant  may  maintain  an  ac- 
tion for  tbe  residue;  or, 

2.  Itender  a  judgment  of  discontinuance  with  costs;  in  which 
case,  the  defendant  may  thereafter  maintain  an  action  for  the 
whole. 

Where  part  of  the  excess  is  not  due  from  the  plaintiff,  the  judg- 
ment does  not  prejudice  the  defendant's  right  to  recover,   from 
another  person,  so  much  thereof  as  the  judgment  does  not  cancel. 
Id.,  H  52,  53,  and  part  of  §  58. 

5  2950.  Jadsruient  -v^hen  accoantH  exceed  9400. 

Where,  upon  the  trial  of  an  action,  the  sum  total  of  the 
accounts  of  both  parties,  proved  to  the  satisfaction  of  the  jus- 
tice, exceeds  four  hundred  dollars,  judgment  of  discontinnance 
must  be  rendered  against  the  plaintiff,  with  costs. 

2  B.  S.  234,   f  G4. 

S  29S1.  AnsTter  of  title. 

The  defendant  may,  either  with  or  without  other  matter  of  ^  -  y«, 
defence,  set  forth  in  his  answer  facts,  showing  that  the  title  to  '  -  *  ' 
real  property  will  come  in  question.  Such  an  answer  must  be 
in  writing;  and  it  must  be  signed  by  the  defendant,  or  his  attor- 
ney or  agent,  and  delivered  to  the  justice.  The  justice  must, 
thereupon,  countersij^n  the  answer,  and  deliver  it  to  the  plaintiff. 
Co.  Proc,   S  55. 

§  2SOS2.  Undertnklnjs'  titer enpon. 

In  the  case  specified  in  the  last  section,  the  defendant  must 
also  deliver  to  the  justice,  with  the  answer,  a  written  imdertaking, 
executed  by  one  or  more  sureties,  approved  by  the  justice;  to 
the  effect  that,  if  tbe  plaintiff,  within  twenty  days  thereafter, 
deposits  with  the  justice  a  summons  and  complaint  in  a  new 
action,  for  the  same  cause,  to  be  brought  in  the  proper  court,  as 
proscribed  in  the  next  section,  the  defendant  will,  within  twenty 
days  after  the  deposit,  give  a  written  admission  of  the  service 
thereof.  Where  the  defendant  ^as  arrested  in  tbe  action  before 
the  justice,  the  undertaking  must  further  provide,  that  he  wul, 
at  all  times,  render  himself  amenable  to  any  mandate,  which 
may  be  i.ssued  to  enforce  a  final  judgment  in  the  action  so  to  be 
brought.  If  the  defendant  fails  to  comply  with  the  undertaking, 
tbe  sureties  are  liable  thereupon,  to  an  amount  not  exceeding 
two  hundred  dollars. 
Id.,  part  of  I  66,  ani'd. 

I  2963.  In  whut  90«vt  neiv  mitfon  to  be  bronflrkt. 

The  court  in  which  a  new  action  is  to  be  brought,  as  prescribed 
in  the  last  section,  is  the  supreme  court,  or  the  county  court  or 
the  justice's  county,  at  the  plaintiff's  election:  except  that, 
where  the  justice  is  a  justice  m  the  peace  of  the  city  of  Buffalo, 
it  is  the  superior  court  of  Buffalo. 
Id.,  fi  66. 
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I  2964.  "Wken  action  before  Jnatlee  to  be  dl«oomttniiecl. 

Upon  the  delivery  of  the  undertaking  to  the  justice,  the  action 
before  him  is  discoi^nued,  and  each  party  must  pay  his  own 
costs.  The  costs  jio  paid  by  either  party  must  be  allowed  to  him, 
if  he  recovers  co^s  in  the  new  action,  to  be  brought  as  prescribed 
in  the  last  two  sections.  If  the  plaintiff  fails  to  deposit  with 
the  justice  a  summons  and  complaint  in  the  new  action,  before 
the  expiration  of  twenty  days  after  the  delivery  of  the  under- 
taking, the  defendant  may  maintain  an  action  against  the  plaintiff 
to  recover  his  costs  before  the  justice. 

Id.,    §  67. 

§  20eus.  BITect  of  failure  to  slve  nndertalciaar. 

If  the  undertaking  is  not  delivered  to  the  justice,  he  has  juris- 
diction  of  the  action,  and  must  proceed  therein;  and  the  defendant 
is  precluded,  in  his  defence,  from  drawing  the  title  in  question. 

Id.,  t  58. 

ft  2066.  Wben  title  cornea  In  qnestlon  on  plalnttlTs  o'vra 
ahoiivlnar* 

If,  however,  it  appears,  upon  the  trial,  from  the  plaintiff's  own 
showing,  that  the  title  to  real  property  is  in  question^  and  the 
title  is  disputed  by  the  defendant,  the  justice  must  dismiss  the 
complaint,  with  costs,  and  render  judgment  against  the  plaintiff 
accordingly. 
Co.  Pro<?.,  S  59. 

S  2067.  PleadlnflTs  In  ne^vr  action.  UndertalclniT  before 
Juatlce,  when  applicable. 

In  the  new  action,  to  be  brought  after  an  action  before  a  jus- 
tice is  discontinued,  by  the  delivery  of  an  answer  and  an  under- 
taking, as  prescribed  in  the  last  six  sections  of  this  act,  the 
plaintiff  must  complain  for  the  same  cause  of  action  only,  upon 
which  he  relied  before  the  justice;  and  the  defendant's  answer 
must  set  up  the  same  defence  only,  which  he  made  before  the 
justice.  If  the  action  is  to  recover  a  chattel,  which  was  re- 
plevied in  the  justice's  court,  each  undertaking,  given  in  the 
justice's  court,  continues  to  be  valid  in,  and  is  applicable  to,  the 
new  action. 

Id..  §  00. 

1  2068.  Answer  of  title  aa  to  one  of  seTeral  causes  or 
action. 

Where,  in  an  action  before  a  justice,  the  plaintiff  has  two  or 
more  causes  of  action,  and  the  defence,  that  the  title  to  real 
property  will  come  in  question,  is  interposed  as  to  one  or  more, 
but  not  as  to  nil  of  them;  the  defendant  ma.r  deliver  an  answer 
and  undertaking  as  prescribed  in  sections  20.51  and  2052  of 
this  act,  with  respect  to  the  cause  or  causes  of  action  only,  in 
which  title  will  so  come  in  question.  Whereupon  the  justice 
must  discontinue  the  action  as  to  those  causes  of  action  only;  the 
plaintiff  may  commence  a  new  action  therefor  in  the  proper 
court:  and  the  original  action  must  proceed  as  to  the  other  causes. 
Id.,  part  of  (  62. 
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TITLE  IV. 
Proceedings  between  the  Joinder  of  issue  and  the  triaL 

Article  1.  Adjournments. 

2.  Gompelling  the  attendance  of  a  wltnees. 
8.  Commission  to  take  testimony. 

AaTIGLB  FIRST. 

AdjoumjnenU. 

Sec.  2969.  Adjoamment  by  Justice. 

2960.  Adjournment  on  application  of  plaintilf. 

2961.  Adjournment  on   application  of  defendant. 

2962.  Id.;  undertalcing  thereupon. 

2963.  tJndertalclng  to  procnre  discharge  of  defendant  from  costody. 

2964.  When  defendant  to  be  discharged. 
2966.  Sabseqaent  adjournments. 

2966.  Justice  may  impose  conditions  upon   adjournment. 

2967.  Adjournment  when  warrant  to  attach  atMent  wituesa  is  Issued. 

2968.  Adjournment   not  to   exceed   ninety  days. 

{  2050.  Adjournment  by  Jn«tlee« 

At  ttifi  time  of  the  return  of  a  summons,  or  of  the  joinder  ot 
Issue  without  process,  but  at  no  other  time,  the  justice  may,  in 
bis  discretion  and  upon  his  own  motion,  adjourn  the  trial  of  the 
action  not  more  than  eight  days,  unless  the  defendant  has  been 
arrested;  in  which  case,  no  such  adjournment  shall  be  made. 

2  R.  8.  238,  8S  67»  68  (2  Edm.  264). 

i  2060.  Adjournment  on  application  of  plaintiff. 

At  the  time  of  the  return  of  a  summons,  or  of  the  joinder  of 
issue  without  process,  the  justice  must,  upon  the  application 
of  the  plaintiff,  adjourn  the  trial  of  the  action,  not  more  than 
eight  days,  to  a  time  fixed  by  the  justice.  But  such  an  adjourn- 
ment shall  not  be  granted  unless  the  plaintiff  or  his  attorney,  if 
required  by  the  defendant,  makes  oatn  that  the  plaintiff  cannot, 
for  want  of  some  material  testimony  or  witness,  specified  by 
him,  safely  proceed  to  trial. 

Id.,  part  of  It  69  and  70  (2  Edm.  2S4,  266). 

S  2061.  Adjournment  on  application  of  defendant. 

At  the  time  of  the  joinder  of  issue,  the  justice  must,  upon  the 
application  of  the  defendant,  adjourn  the  trial  of  the  action, 
upon  his  complying  with  the  following  requirements: 

1.  The  defendant  or  his  attorney  must,  if  required  by  the 
plaintiff,  or  by  the  justice,  make  oath  that  he  verily  believes 
that  the  defendant  has  a  good  defence  to  the  action,  and  that 
he  cannot  safely  proceed  to  trial,  for  want  of  some  material 
testimony  or  witness,  specified  by  him. 

2,  If  required  by  the  plaintiff,  and  the  defendant  has  not  beent 
arrested  in  the  action,  an  undertaking  must  be  given  to  the 
plaintiff  in  behalf  of  the  defendant,  as  prescribed  in  the  next 
section.  But  such  an  undertaking  need  not  be  given,  where  the 
action  is  to  recover  a  chattel. 

Such  an  adjournment  must  be  for  such  a  reasonable  time, 
fixed  by  the  justice,  as  will  enable  the  defendant  to  procnre  th« 
testimony  or  witness. 

Id.,  19  74  and  70. 
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1  2992.   Id.  I    nndertalcliiir  tbereiipoii. 

The  undertaking  prescribed  in  the  last  section  mast  be  executed 
by  one  or  more  sureties,  approved  by  the  justice;  and  must  be 
to  the  effect  that,  if  the  plaintiff  recovers  judgment  in  the  action: 
and  if,  before  the  expiration  of  ten  days  after  the  plaiatiff 
becomes  entitled  to  an  execution  upon  the  judgment,  the  de- 
fendant removes,  secretes,  assigns,  or  in  any  way  disposes  of 
any  part  of  his  property,  liable  to  levy  and  sale  by  virtue  of  an 
execution,  except  for  the  necessary  support  of  himself  and  hi6 
family,  and  if  an  execution  upon  the  judgment  is  return<?d 
wholly  or  partly  unsatisfied;  the  sureties  will,  upon  demand, 
pay  to  the  plaintiff  the  sum  duo  upon  the  judgrment. 

L.  1831,  ch.  SCO,   S  40  (4  Edm.  474). 

§  21MKS.  Undertaklnar  to  uroenre  dlMcharse  of  defendant 
from  custody. 

Whore  the  defendant  has  been  arrested,  the  trial  must  be 
adjourned  upon  his  application,  upon  the  same  terms,  and  in 
the  same  manner,  as  where  he  has  not  been  arrested;  except  that 
the  undertaking  prescribed  in  the  last  section  need  not  be 
given.  A  defendant,  who  procures  such  an  adjournment,  must 
continue,  during  the  time  of  adjournment,  in  the  custody  of 
the  constable;  unless  he  gives  an  undertaking  to  the  plaintifiC, 
with  one  or  more  sureties,  approved  by  the  justice,  to  the  effect 
that,  if  the  plaintiff  recovers  judgment  in  the  action;  and  if  an 
execution  is  issued  thereupon  against  the  person  of  the  defendant, 
within  ten  days  after  the  plaintiff  Is  entitled  to  the  same;  and 
if  a  return  is  made  thereto,  on  or  after  the  return  day  thereof, 
that  the  defendant  cannot  be  found;  the  sureties  will  pay  to  the 
plaintiff  the  amount  due  upon  the  judgment.  If  such  an  under- 
taking is  given,  the  defendant  must  be  discharged  from  custody. 

2  R.  S.  239,  240,  part  of  S$  71,  77  and  76  (2  Edm.  255). 
f  2864.  When  defendant  to  be  dlMcl&arired. 

If  the  trial  of  an  action,  in  which  the  defendant  has  been 
arrested.  Is  adjourned  with  the  consent  of  both  parties,  or  upon 
the  application  of  the  plaintiff,  the  defendant  must  be  discharged 
from  custody. 

Id.,  8  72. 

S  29G5.  Snbaeqncnt  adjonrnmenta. 

The  justice  must,  uix)n  the  application  of  the  defendant, 
grant  a  second  or  subsequent  adjournment  of  the  trial  of  the 
action,  upon  the  defendant's  giving  security,  if  required,  as 
prescribed  in  the  foregoing  provisions  of  this  article,  where  he 
applies  for  a  first  adjournment;  and  upon  his  proving,  by  his  own 
oath  or  otherwise,  to  the  satisfaction  of  the  justice,  that  he 
cannot  safely  proceed  to  trial  for  want  of  some  material  testi- 
mony or  witness;  and  that  he  has  used  duo  diligence  to  obtain 
the  testimony  or  witness.  But  if  the  defendant  has  given  an 
undertaking  upon  a  former  adjournment,  a  new  undertaking  need 
not  be  given,  unless  It  is  required  by  the  justice,  or  by  the  sure- 
ties in  the  former  undertaking. 

Id.,  t  75. 

I  SIMM,  ammtlte  mar  flint>oae  «onditi#nfl  n^on  adi^nm- 
Aent. 

Upon  granting  the  defendant's  application  for  an  aoiouriiTnent. 
where  the  trial  has  been  once  adjourned,  or  where  the  plaiBtlff 
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is  a  non-resident  of  the  county,  the  Justice  may,  in  his  discretion, 
upon  the  plaintiflTs  application^  direct  that  any  witness  on  the 
part  of  the  plaintiff,  who  is  m  attendance,  be  then  examined 
under  oath  before  the  justice.  Thereupon  the  testimony  of  the 
witness  must  be  reduced  to  writing,  certified  by  the  justice,  and 
retained  by  him;  to  be  read  upon  the  trial,  with  the  same  effect, 
and  subject  to  the  same  objections,  as  if  it  was  then  given  orally 
by  the  witness. 

2  R.  S.  239,  240,  {  70. 

I  2907.  Adjonrnment  -vri&en  'vrarrauv  to  attaeli.  absent  -vf^t^^ 
Be««  Is  Iflsned. 

Where,  upon  a  trial,  a  warrant  or  attachment  is  issued  to  com* 
pel  the  attendance  of  a  witness,  who  has  failed  to  appear  in 
obedience  to  a  subpoena,  the  justice  may,  in  his  discretion,  ad« 
journ  the  trial,  for  such  a  time  as  he  deems  necessary  for  Xk9 
return  of  the  warrant,  not  exceeding  five  days. 

§  2968.  AdJonrAment  not  to  exceed  nlnetjr  days. 

The  trial  of  an  action  shall  not  be  adjourned  to  a  time  be^i«jid 
ninety  days  from  the  joinder  of  issue,  without  the  consent  of  both 
parties,  except  in  one  of  the  following  cases: 

1.  Where  a  venire  has  been  duly  issued,  but  a  jury  has  not 
been  procured,  so  that  it  is  necessary  to  issue  a  new  venire,  or 
to  summon  one  or  more  talesmen,  the  trial  may  be  adjourned, 
not  more  than  two  days  beyond  the  ninety  days,  in  order  to 
enable  the  jury  to  be  procured. 

2.  Where  a  jury  has  not  beeu  able  to  ocree  upon  a  verdict, 
and  is  discharged,  the  trial  may  bo  adjourned  a  sufficient  time 
beyond  the  ninety  days,  to  enable  a  new  jury  to  be  procured,  as 
prescribed  in  title  fifth  of  this  chapter. 

3.  Where  a  warrant  of  attachment  has  been  issued  to  compel 
the  attendance  of  a  witness,  as  prescribed  in  the  last  section,  or 
a  warrant  has  been  issued  to  commit  a  recusant  witness,  as  pre- 
scribed in  title  fifth  of  this  chapter,  an  adjournment  made  there- 
upon, as  prescribed  by  law,  is  not  deemed  a  part  of  the  ninety 
days. 

See  2  U.  S.  280,   240.  |  78. 
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ARTICLE  SKCOITD. 

Compelling  the  attendance  of  a  vntnesa. 

lac.  2869.  When  Juatlce  may  Inue  subpoena. 

2970.  Subpoeua:    how  serred. 

2971.  Warrant  of  attacbment  against  defaulting  witneH*  ' 

2972.  Id.;  how  executed;  fees  thereupoD. 

2973.  Id.;  when  witness  is  in  adjoining  county. 

2974.  Flue  for  refusing  to  attend,  or  to  testify. 

2975.  Id.;   how   imposed. 

2976.  Minute   of  conviction. 

2977.  Kxeeutlon  thoreupon. 

2978.  Money  collected;    bow   applied. 

2979.  Defaulting  witness   liable  for  damages. 

8  2960.  Itlr'l&en  Justice  may  Issue  Mubp«en«. 

A  justice  of  the  peace  mny  issue  a  subpoena,  to  compel  a  wit- 
ness to  attend,  in  the  county  where  the  justice  resides,  or  in  an 
adjoining  county,  but  not  otherwise,  for  the  purpose  of  testify- 
ing upon  the  trial  of  an  action,  pending  before  himself,  or  before 
another  justice.  The  subpoena  may  require  the  witness,  except 
as  otherwise  expressly  prescribed  by  law,  to  bring  with  him  any 
book  or  paper,  relating  to  the  merits  of  the  action.  But  a  justice 
shall  not  issue  a  subpoena  to  compel  the  attendance  of  a  witness 
before  another  justice,  unless  the  person  applying  therefor  proTes, 
by  his  own  oath,  or  the  oath  of  another  person,  that  an  action  Is 
actnally  pending  before  the  other  justice. 

2  R.  S.  289,  240,  H  80  and  81.    See  t  3135.  post. 

§  2970.  Subpoenal  how  served. 

A  subpoena  may  be  serred  by  a  constable,  or  by  any  other  per- 
son. It  must  be  served  by  reading  it,  or  stating  its  contents,  to 
the  witness,  and  by  paying  and  tendering  to  him  his  lawful  fee 
for  one  day's  attendance  as  a  witness.  Where  it  is  ser%'ed  by  a 
constable,  his  return  thereto,  stating  the  manner  of  service  and 
the  sum  paid,  is  presumptive  evidence  of  the  facts  therein  stated. 

Id.,   §  82. 

§   2971.  Warrant   of  attachment   asrainst   defaulttnir  ivlt- 


Where  it  is  made  to  appear,  to  the  satisfaction  of  the  justice, 
by  affidavit  or  other  proof,  that  a  person,  duly  subpoenaed  to 
attend  before  him  in  an  action,  has  refused  or  neglected  to  attend 
as  a  witness  in  obedience  to  the  subpoena;  and  no  just  cause  for 
the  neploot  or  refi^snl  is  shown  to  exist;  and  the  party,  in  whose 
behalf  the  witness  was  subpoenaed,  or  his  attorney,  makes  oath 
that  the  testimony  of  the  witness  is  material;  the  justice  must 
issue  a  warrant  of  attachment,  directed  generally  to  any  con- 
stable of  the  county,  for  the  purpose  of  compelling  the  attendance 
of  the  witness. 

Id.,  S  83,  nm'd;  L.  1834,  ch.  285. 

S  2072.  Id.;  how  executed;   fees   thereupon. 

Such  a  warrant  of  attachment  must  be  oxocuted  in  the  i«amo 
manner  as  an  order  of  arrest.  The  fees  of  the  justice  and  eon- 
stable  for  issuing  and  s<»rving  it,  must  be  paid  by  the  person 
against  whom  it  is  issued,  unless  he  shows  a  reasonable  eiJcuse, 
to  the  satisfaction  of  the  justice,  for  his  omission  to  attend;  in 
which  case,  the  partv  procuring  the  warrant  must  pay  tlieni»  and, 
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if  he  reeoTen  costs,  the  amount  thereof  must  be  allowed  to  him 
as  part  of  his  costs. 

t  R.   S.  239,  240,  fi  84. 

S  2973.  I«2.|  when  wltliess  is  in  adjolnlnir  coniitr* 

Where  the  delinquent  witness  is  within  an  adjoining  coanty, 
the  constable,  to  whom  the  warrant  of  attachment  is  directed, 
may  arrest  the  witness  in  that  county,  and  bring  him  before  the 
justice.  The  constable,  while  he  is  within  the  adjoining  county 
for  that  purpose,  has  all  the  powers  of  a  constable  of  that  county, 
with  respect  to  the  warrant  so  issued  to  him. 

1  8d74.  Fine  for  refnslns  to  attend,  or  to  testify. 

A  person,  duly  subpoenaed  as  a  witness,  who,  without  a  reason- 
able excuse,  proved  by  his  oath  or  the  oath  of  another  person* 
fails  to  attend;  or,  attending,  refuses  to  testify;  must  be  fined^ 
by  the  justice  before  whom  the  action  is  pending,  for  each  non- 
attendance  or  refusal,  such  a  sum,  not  less  than  one  dollar  nor 
more  than  ten  dollars,  as  the  justice  thinks  it  reasonable  to 
impose  upon  him,  as  a  fine  therefor. 

2  R.  8.  239,  240,  S  86,  am'd. 

I  8975.  Id.  I  how  impo«ed. 

The  fine  may  be  summarily  imposed  by  the  justice,  upon  the 
application  of  the  party  in  whose  behalf  the  witness  was  sub- 
poenaed, at  any  time  during  the  trial,  when  the  defaulting  wit- 
ness is  present,  and  has  an  opportunity  to  be  heard.  If  it  is  not 
imposed  during  the  trial,  the  justice,  at  any  time  within  five  days 
after  judgment  is  rendered,  must,  upon  the  application  of  the 
party,  issue  a  warrant,  directed  generally  to  any  constable  of  the 
county,  commanding  him  to  arrest  the  defaulting  witness,  and  to 
bring  him  before  the  justice,  at  a  time  and  place  therein  specified, 
the  time  to  be  not  more  than  twelve  days  after  issuing  the  war- 
rant, to  show  cause  why  a  fine  should  not  be  imposed  upon  him. 

Id.,  i  86. 

§  2976.  Mlnnte  of  conviction. 

The  justice  imposing  the  fine  must  enter  in  his  docket-book  a 
minute  of  the  conviction,  of  the  cause  thereof,  of  the  amount  of 
the  fine,  and  of  the  costs.  The  minute  is  deemed  a  judgment 
against  the  delinquent,  in  favor  of  the  officer  to  whom  fines  are 
directed  to  be  paid,  by  section  2875  of  this  act. 

Id.,  S  87,  am'd. 

fi  297T.  Bxecntion  therenpon. 

If  the  whole  amount  of  the  fine  and  costs  is  not  forthwith  paid 
to  the  justice,  he  must  issue  an  execution,  directed  generally  to 
any  constable  of  the  county,  commanding  the  constable  to  collect 
the  sum  remaining  unpaid,  of  the  goods  and  chattels  of  the  de- 
linquent, within  the  county,  and,  for  want  thereof,  to  take  him, 
and  convey  him  to  the  jail  of  the  county,  there  to  remain  until 
he  pays  that  sum.  not  exceeding  thirty  days.  Upon  the  delin- 
quent being  committed  to  jail,  the  keeper  thereof  must  keep  him 
in  close  custody  therein,  until  he  is  entitled  to  a  dlschaifre,  as 
specified  in  the  execution. 

Id.,  I  88. 
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1  3&T6*  Moiie^  oollected;  bow  «ppllo4. 

The  money  collected  by  virtue  of  the  execution  must  be  forth- 
with paid  by  the  constable  to  the  justice.  The  justice  must, 
within  ten  days  after  he  receives  a  fine,  or  any  part  thereof, 
from  the  constable  or  the  delinquent,  pay  the  money  to  the  officer, 
to  whom  the  fines  are  directed  to  be  paid,  oy  section  2875  of  this 
act,  for  the  use  of  the  poor. 

2  R.  8.  238,   240,  {  89. 

I  Si079.  Defttvltlnir  wltnena  llitble  for  AamttK^m, 

A  person,  subpoenaed  as  prescribed  in  this  article,  who  nee 
lects  or  refuses  to  obey  the  subpoena,  or  to  testify,  is  also  liable 
to  the  party,  in  whose  behalf  he  was  subpoenaed,  for  all  dam- 
ages which  the  party  sustains  by  reason  of  nis  neglect  or  refusal 

Mm    fi   90,    am'd. 
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c.  19,  t  4  a.8    COMMIS.  TO  TAKB  TESTIMONY.        §g  1»m^ 
ARTiciiis  nttim.* 

Commiasion  to  takB  tesHmomy, 

Sec.  2960.  GommUwtoii  to  <t»M»i«ft  witMcv  upen  totory»pi<iiwiitfc 

Sid!  Wb'eii  aad'taoir  fraat«4. 

2Uta.  AdUonnmeot. 

2MM.  lOKocttUoQ  and  return  of  cKMonlsttloa. 

2S85.  Receipt  thereof  by  Justice. 

2080.  When  deposition  erldeuce. 

2867.  Poweni   of    comoUfliioafr*. 

I  2980.  Commi««lon  to  ^irlinaltee  >Wtf«l«a«  «9»li  imi»T% 
rojpktoriea. 

Where  the  defendant  has  negrlected  to  appear  upon  the  retuni 
of  a  «ummons.  or  haa  failed  to  anawer  the  complaint,  or  where 
an  isaue  of  fact  has  been  joined  in  an  action;  and  it  apoears,  by 
affidavit,  upon  the  application  of  either  party,  that  a  wi^aa^  not 
within  the  county  where  the  action  is  pending,  or  an  adjoinin^f 
county,  is  material  in  the  prosecution  or  defence  of  the  action, 
the  justice  may  award  a  commisfiion  to  one  or  more  oompetent 
persons,  authorising  them,  or  either  of  them,  to  examine  the 
Witne^ss  under  oath,  upon  interrogatories  to  be  settled  by  the 
justice,  or  by  the  written  agreement  of  the  parttee,  and  indorsed 
upon  or  annexed  to  the  commission;  to  take  and  certify  the  de« 
position  of  the  witness;  and  to  return  the  same  by  mail^  addressed 
to  the  justice. 

I/.  1838.  cb.  M,  8  2,  aol'd;  L.  1847.  <9i.  828  (4  Hdtd.  e4<0. 

8  imdl.  T4.;  orally. 

If  both  parties  expressly  consent,  a  commission,  granted  as 
prescribed  in  this  article,  may  issue  without  written  interroga- 
tories, and  the  deposition  may  be  taken  uixm  oral  quefitions.  In 
that  case,  section  900  of  this  aet  applies  to  the  execution  of  the 
commission;  and  a  copy  of  that  section  must  be  annexed  thereto. 
Notice  of  the  time  or  place  of  the  examination  of  a  witness,  by 
virtue  thereof,  need  not  be  given. 

I  2082.  llVhen  and  l&ow  Kranted. 

The  commission  may  be  granted  by  the  justice  without  notice, 
upon  the  application  of  the  plaintiff,  made  at  the  return  of  the 
summons,  or  upon  the  application  of  either  party,  made  at  the 
time  of  the  joinder  of  issue.  It  may  also  be  granted  at  any  time 
after  the  joinder  of  issue,  upon  the  application  of  either  party, 
accompanied  with  proof,  by  affidavit,  that  six  days*  written  notice 
of  the  application  has  been  served  upon  the  adverse  party,  either 
personally,  or  by  service  upon  the  attorney,  who  appeared  for 
him  before  the  justice. 

L.  1838,   eta.  243,   t  3. 

f  2988.  Adjoarnment. 

Where  a  commission  is  granted  upon  the  application  of  the 
plaintiff,  he  is  entitled  to  one  or  more  adjournments  of  the  trial, 
as  may  be  necessary  to  procure  the  commission  to  be  executed 

•  This  article  Is  made  nppllcnblo  to  District  Courts  In  Wrew  Tork  city,  by 
Consolidation  Act  of  1882,   ch.  410.   S  13G8. 
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and  returned;  not  exceeding  the  length  of  time  for  which  the 
trial  might  be  adjourned  upon  the  application  of  the  defendant. 

L.  1841«  ch.  138,  I  1  (4  Bdm.  64^. 

I  2084.  Eze«vtlon  And  return  of  coHiBftlsalon, 

The  commission  must  be  executed  and  returned,  as  prescribed 
in  section  901  of  this  act;  and  a  copy  of  that  section  must  be 
annexed  thereto,  except  that  subdivision  sixth  thereof  may  be 
omitted. 

SubsUtiited  for  L,  1888.  ch.  243,  S  ^  (4  Bdm.  641). 

§  2985.  Reoeipt  thereof  by  JnaUce. 

The  justice,  to  whom  the  package  containing  the  commission  is 
transmitted  by  mail,  must  iec*^iYe  it  from  the  post-office,  and 
open  and  file  it,  indorsing  thereupon  th^  date  of  his  so  doing.  It 
must  remain  on  file  with  him,  until  the  trial;  but  either  party 
is  entitled  to  inspect  it  on  file. 

I  2d80*  "When  deposition  evidence. 

Sections  902  and  903  of  this  act  apply  to  a  commission,  issued 
as  prescribed  in  this  article;  and  to  the  execution  thereof.  A 
deposition  taken  thereunder  may  be  read  in  evidence  upop  the 
trial  by  either  party,  and  has  the  effect  specified  in  section  911 
of  this  act. 

S  2887.  Pofrers   of  commls«loner«. 

Where  the  commission  is  executed  within  the  State,  the  com- 
missioner, or,  if  there  are  two  or  more,  a  majority  of  tnem,  hare 
the  same  power  to  issue  a  subpoena,  to  swear  a  witness,  and  to 
compel  his  attendance,  that  a  justice  of  the  peace  has,  in  mm 
action  pending  before  him. 

L.   1841,  cb.  138.  fi  2  (4  Bdm.  646^. 
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TITLE  V. 

Trial  and  its  inciilents, 

Sw.  29SS.  Effect  of  fafliiro  df  dpfciidanl  to  apiK>ar. 
20.S9.  Whon   JtiHtiio   to   try   Ixsuo  of  fact. 

2001).  >\hoii   juiT  trial   may  be  demuuded. 

2991.  Drawing  jurors. 

::9ti2.  Id.;   in  at-thm  Ix'twwn   two   towns,   etc. 

2!)0I{.  Vcnl!v;    w^rvU-c  and   return   thereof. 

2JJ94.  Ballots;  how  prfpared. 

2995.  Dniwlnif  Juron*. 

2996.  Jurors  in  default. 

2997.  New  venire,  etc. 
209S.  Juror's  oath. 

2999.  Jury  to  hear  proofs. 

3000.  Witness's  oath. 

3001.  'Witm-sa  refustna:  to  bo  K'.vorn,  etc.     Warrjint  thprcufxm. 
.KH>2.  Contents  of  warrant ;   ImiiriHonment  of  rcH;usaut  wltncBB. 

,  'iWX  Adjournment  thereuixm. 

300-1.  Ex  parte  affidavit;   whon  cvldonce. 

S005.  ConiiK'tcncy  ot  wltnos<.s;   how  determined. 

3O00.  CoiiMTalde  to  Ice«»p  Jury;  Mh  oath. 

3007.  I^Miditloti  of  verdict ;   plahitiff  neetl  not  !hj  calicd. 

2008.  Jury    wl»eu   t«i  )k'  dIs<fhar?od :    n<'W  vniiirc. 

8009.  l''hjc  to  Ik;  imiwtjoj  on  defaulting  juror. 

$  2988.  [Am*d,  lOOO.]  Effect  of  failure  of  defendant  to 
appear. 

AVhere  the  defendant  makes  defanlt  in  appearing  or  pleading-, 
upon  the  return  of  a  summons,^  which  has  been  duly  served  as 
prescribed  in  this  chapter,  the  ju.»:tice  must  hear  the  allegations 
and  proofs  of  the  plaintiff,  and  render  judjjnient  according  to 
law  and  equity,  as  the  very  ri;;ht  of  the  case  appears,  except  in 
an  action  commenced  by  the  service  of  a  sumuKms  and  verified 
complaint  as  i)rovided  by  stH:tion  twenty-nine  hundred  and  thirty- 
six  of  this  code,  in  which  case  judgment,  may  be  entered  as 
provided  by  section  twenty-eight  hundred  and  ninety -one  of  this 
code. 

2  R,  b.  242.  (  92  (2  Erlni.  259) U  T..  190C.  eh.  201.  In  effect  Sept.  1, 
1906. 

S  2080.  AVIien  JUMtlee  to  try  iHsne  of  fact. 

Where  an  issue  of  fact  has  been  joine<l,  if  neither  party  de- 
mands a  trial  l)y  jury,  the  justice  must  try  .the  issue  hear  the 
ullefrations  and  proofs  of  the  parties  and  render  judgment  aa 
prescribed  in  the  last  section. 

Id.,  i  91. 

I  2f>00.  [Am'd,  1807,  lOOO.]  T^'^lien  Jury  trial  may  be  de- 
manded. 

At  the  time  when  an  issue  of  fact  is  joined  either  party  may 
demand  a  trial  by  jury,  and  unless  so  demanded  at.  the  joining  of 
issue  a  jury  trial  is  waived.  The  party  demanding  a  trial  by  jury 
shall  thereupon  pay  to  the  justice  the  statutory  fi^s  for  the  at- 
tendance of  each  person  to  be  summoned  and  for  the  jurors  to 
serve  upon  the  trial,  and  also  the  fees  to  which  the  constable  is 
entitled  for  notifying  the  persons  to  be  drawn  as  jurors.  The 
fees  so  deposited  shall  b(»  delivered   by   the  justice  to  the  cos- 
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(  2864.  IVlien  action  before  Jvstlee  to  be  diaooBtlnneil. 

Upon  the  delivery  of  the  undertaking  to  the  justice,  the  action 
before  him  is  discoi^nued,  and  each  party  must  pay  his  own 
costs.  The  costs>Bo  paid  by  either  party  must  be  allowed  to  him, 
if  he  recovers  com:s  in  the  new  action,  to  be  brought  as  prescribed 
in  the  last  two  sections.  If  the  plaintiff  fails  to  deposit  with 
the  justice  a  summons  and  complaint  in  the  new  action,  before 
the  expiration  of  twenty  days  after  the  delivery  of  the  under- 
taking, the  defendant  may  maintain  an  action  against  the  plaintiff 
to  recover  his  costs  before  the  justice. 
Id.,  S  S7. 

§  2966.  Effect  of  fallnre  to  flrlve  vndertakiiiflr. 

If  the  undertaking  is  not  delivered  to  the  justice,  he  has  juris- 
diction of  the  action,  and  must  proceed  therein;  and  the  defendant 
is  precluded,  in  his  defence,  from  drawing  the  title  in  question. 

Id.,  f  68. 

I  2966.  Wben  title  comes  In  Qveatlon  on  plalntilFs  own 

If,  however,  it  appears,  upon  the  trial,  from  the  plaintiff's  own 
showing,  that  the  title  to  real  property  is  in  question,  and  the 
title  is  disputed  by  the  defendant,  the  justice  must  dismiss  the 
complaint,  with  costs,  and  render  judgment  against  the  plaintiff 
accordingly. 

Co.  Proc,  S  59. 

5  2967.  Pleadlnflrs  In  new  action.  UndertaklniT  before 
Justice,  vrben  applicable. 

In  the  new  action,  to  be  brought  after  an  action  before  a  jus- 
tice is  discontinued,  by  the  delivery  of  an  answer  and  an  under- 
taking, as  prescribed  in  the  last  six  sections  of  this  act,  the 
plaintiff  must  complain  for  the  same  cause  of  action  only,  upon 
which  he  relied  before  the  justice;  and  the  defendant's  answer 
must  set  up  the  same  defence  only,  which  he  made  before  the 
justice.  If  the  action  is  to  recover  a  chattel,  which  was  re- 
plevied in  the  justice's  court,  each  undertaking,  given  in  the 
justice's  court,  continues  to  be  valid  in,  and  is  applicable  to,  the 
new  action. 

Id.,  S  00. 

9  2968.  Anavrer  of  title  as  to  one  of  scTeral  cansea  of 
action. 

Where,  in  an  action  before  a  justice,  the  plaintiff  has  two  or 
more  causes  of  action,  and  the  defence,  that  the  title  to  real 
property  will  come  in  question,  is  interposed  as  to  one  or  more, 
but  not  as  to  all  of  them:  the  defendant  may  deliver  an  answer 
and  undertaking  as  prescribed  in  sections  20.51  and  2952  of 
this  act.  with  respect  to  the  cause  or  causes  of  action  only,  in 
which  title  will  so  come  in  question.  Whereupon  the  Justice 
nnist  discontinue  the  action  as  to  those  causes  of  action  only;  the 
plaintiff  may  commence  a  new  action  therefor  in  the  prope»" 
court:  and  the  original  action  must  proceed  as  to  the  other  causes. 

Id.,  part  of  I  62. 
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TITLE  nr. 

Pzoceedings  between  the  joinder  of  iBsue  and  the  triaL 

Article  1.  Adjoaroments. 

2.  Gompelllug  the  attendaDce  of  a  wltnefls. 
8.  GommlsBloD  to  take  testimony. 

ARTIGIiB  FIRST. 

Acf^oummenU. 

Sec.  2969.  Adjournineiit  by   Justice. 

2960.  AdJourDment  on  application  of  plafntlfT. 
2861.  AdJourameDt  on   application  of  defendant. 

2962.  Id.;  undertaking  thereupon. 

2963.  Undertaking  to  procure  dlflcharge  of  defendant  from  castody. 

2964.  When  defendant  to  be  discharged. 

2965.  Subsequent  adjournments. 

2966.  Justice  may  impose  conditions  upon   adjournment. 

2967.  Adjournment  when  warrant  to  attach  absent  wltnesa  Is  Issued. 

2968.  Adjournment   not   to   exceed   ninety   days. 

1  2959.  Adjonrnment  by  Juatloe. 

At  tlie  time  of  the  return  of  a  summons,  or  of  the  joinder  of 
issue  without  process,  but  at  no  other  time,  the  justice  may,  in 
his  discretion  and  upon  his  own  motion,  adjourn  the  trial  of  the 
action  not  more  than  eight  days,  unless  the  defendant  has  been 
arrested;  in  which  case,  no  such  adjournment  shall  be  made. 

2  R.  S.  238,  iS  67,  68  (2  Edm.  254). 

{  2960*  Adjoarnment  on  application  of  plaintiff. 

At  the  time  of  the  return  of  a  summons,  or  of  the  joinder  of 
issue  without  process,  the  justice  must,  upon  the  application 
of  the  plaintiff,  adjourn  the  trial  of  the  action,  not  more  than 
eight  days,  to  a  time  fixed  by  the  justice.  But  such  an  adjourn- 
ment shall  not  be  granted  unless  the  plaintiff  or  his  attorney,  if 
required  by  the  defendant  makes  oatn  that  the  plaintiff  cannot, 
for  want  of  some  material  testimony  or  witness,  specified  by 
him,  safely  proceed  to  trial. 

Id.,  part  of  K  69  and  70  (2  Edm.  264,  256). 

§  2961.  Adjournment  on  application  of  defendant. 

At  the  time  of  the  joinder  of  issue,  the  justice  must,  upon  the 
application  of  the  defendant,  adjourn  the  trial  of  the  action, 
upon  his  complying  with  the  following  requirements: 

1.  The  defendant  or  his  attorney  must,  if  required  by  the 
plaintiff,  or  by  the  justice,  make  oath  that  he  verily  believes 
that  the  defendant  has  a  good  defence  to  the  action,  and  that 
he  cannot  safely  proceed  to  trial,  for  want  of  some  material 
testimony  or  witness,  specified  by  him. 

2.  If  required  by  the  plaintiff,  and  the  defendant  has  not  been, 
arrested  in  the  action,  an  undertaking  must  be  given  to  the 
plaintiff  in  behalf  of  the  defendant,  as  prescribed  in  the  next 
section.  But  such  an  undertakings  need  not  be  given,  where  the 
action  is  to  recover  a  chattel. 

Such  an  adjonrnment  must  \ie  for  such  a  reasonaUe  time, 
fixed  by  the  justice,  as  will  enable  the  defendant  to  procure  the 
testimony  or  witness. 

Id.,  IS  74  and  70. 
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§   2902.   Id.  I   nndertaldiiir  thereupon. 

The  undertaking  prescribed  in  the  last  section  mast  be  executed 
by  one  or  more  sureties,  approved  by  the  justice;  and  muat  be 
to  the  effect  that,  if  the  plaintiff  recovers  judgment  in  the  action: 
and  if,  before  the  expiration  of  ton  days  after  the  plaintiff 
becomes  entitled  to  an  execution  upon  the  judgment,  the  de- 
fendant removes,  secretes,  assigns,  or  in  any  way  disposes  of 
any  part  of  his  property,  liable  to  levy  aad  sale  by  virtue  of  an 
execution,  except  for  the  necessary  support  of  himself  and  hid 
family,  and  if  an  execution  upon  the  judgment  is  returned 
wholly  or  partly  unsatisfied;  the  sureties  will,  upon  demand, 
pay  to  the  plaintiff  the  sum  due  upon  the  judgment. 

L.  1831,  ch.  300,  S  40  (4  Edm.  474). 

§  2903.  UndertaklnflT  to  urocure  dlHcharffe  of  defendant 
from  cniitody. 

Whore  the  defendant  has  been  arrested,  the  trial  must  be 
adjourned  upon  his  application,  upon  the  same  terms,  and  in 
the  same  manner,  as  where  he  has  not  been  arrested;  except  that 
the  undertaking  prescribed  in  the  last  section  need  not  be* 
given.  A  defendant,  who  procures  such  an  ndjovmment,  must 
eontinue,  during  the  time  of  adjournment,  in  the  custody  of 
the  constable;  unless  he  gives  an  undertaking  to  the  plaintifiEt 
with  one  or  more  sureties,  approved  by  the  justice,  to  the  effect 
that,  if  the  plaintiff  recovers  judgment  in  the  action;  and  if  an 
execution  is  issued  thoreui)on  against  the  person  of  the  defendant, 
within  ten  days  after  the  plaintiff  is  entitled  to  the  same;  and 
if  a  return  is  made  thereto,  on  or  after  the  return  day  thereof, 
that  the  defendant  cannot  be  found;  the  sureties  will  pay  to  the 
plaintiff  the  amount  due  upon  the  judgment.  If  such  an  under- 
taking is  given,  the  defendant  must  be  discharged  from  custody. 

2  R.  S.  239,  240,  part  of  S§  71,  77  and  7C  (2  Edm.  256). 
S  2904.  l¥lKen  defendant  to  be  dtselutrsed. 

If  the  trial  of  an  action,  in  which  the  defendant  has  been 
arrested.  Is  adjourned  with  the  consent  of  both  parties,  or  upon 
the  application  of  the  plaintiff,  the  defendant  most  be  discharged 
from  custody. 

Id.,  s  72. 

S  2906.  Snbseqncnt  adjonrnments. 

The  justice  must,  uix)n  the  application  of  the  defendant, 
grant  a  second  or  subsequent  adjournment  of  the  trial  of  the 
action,  upon  the  defendant's  giving  security,  If  required,  as 
prescribed  in  the  foregoing  provisions  of  this  article,  where  he 
applies  for  a  first  adjournment:  and  upon  his  proving,  by  his  own 
oath  or  otherwise,  to  the  satisfaction  of  the  justice,  that  he 
cannot  safely  proceed  to  trial  for  want  of  some  material  testi- 
mony or  witness;  and  that  he  has  used  due  diligence  to  obtain 
the  testimony  or  witness.  But  if  the  defendant  has  given  an 
undertaking  upon  a  former  adjournment,  a  new  undertaking  nee<l 
not  be  given,  unless  It  is  required  by  the  justice,  or  by  the  sure- 
ties in  the  former  undertaking. 

Id.,   (  75. 

I   09M.    J«iflitfl«e   mar    l«n|>o«e   eondlti^na    nyiMi    ad|(Mim- 

Upon  granting  the  defendant's  application  for  fin  adjournment, 
where  the  trial  has  been  once  adjourned,  or  where  the  plaintiff 
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is  a  non-resident  of  the  coanty,  the  justice  may,  in  his  discretion, 
upon  the  plaintiffs  application^  direct  that  any  witness  on  the 
part  of  the  plaintiff,  who  is  m  attendance,  he  then  examined 
under  oath  before  the  justice.  Thereupon  the  testimony  of  th^ 
witness  must  be  reduced  to  writing,  certified  by  the  justice,  and 
retained  by  him:  to  be  read  upon  the  trinl,  with  the  same  effect, 
and  subject  to  the  same  objections,  as  if  it  was  then  given  orally 
by  the  witness. 

2  R.  S.  239,  240,  f  70. 

(  2907.  Adjoarnment  -vri&en  -vrarranv  to  attacli  absent  -f»)»t«' 
ne«a  Is  tssned. 

Where,  upon  a  trial,  a  warrant  or  attachment  is  issued  to  com* 
pel  the  attendaacc  of  a  witness,  who  has  failed  to  appear  in 
obedience  to  a  subpoena,  the  justice  may,  in  his  discretion,  ad« 
journ  the  trial,  for  such  a  time  as  he  deems  necessary  for  Ui« 
return  of  the  warrant,  not  exceeding  five  days. 

§  2868.  Adjoarnxnent  not  to  exceed  ninety  days. 

The  trial  of  an  action  shall  not  be  adjourned  to  a  time  be^i'tiid 
ninety  days  from  the  joinder  of  issue,  without  the  consent  of  both 
parties,  except  in  one  of  the  following  cases: 

1.  Where  a  venire  has  been  duly  issued,  but  a  jury  has  not 
been  procured,  so  that  it  is  necessary  to  issue  a  new  venire,  or 
to  summon  one  or  more  talesmen,  the  trial  may  be  adjourned, 
not  more  than  two  days  beyond  the  ninety  days,  in  order  to 
enable  the  jury  to  be  procured. 

2.  Where  a  jury  has  not  been  able  to  agree  upon  a  verdict, 
and  IS  discharged,  the  trial  may  bo  adjourned  a  sufficient  time 
beyond  the  ninety  days,  to  enable  a  new  jury  to  bo  procured,  as 
proscribed  in  title  fifth  of  this  chapter. 

3w  Where  a  warrant  of  attachment  has  been  issued  to  compel 
the  attendance  of  a  witness,  as  prescribed  in  the  last  section,  or 
a  warrant  has  been  issued  to  commit  a  recusant  witness,  as  pre- 
scribed in  title  fifth  of  this  chapter,  an  adjournment  made  there- 
upon, as  prescribed  by  law,  is  not  deemed  a  part  of  the  ninety 
days. 

See  2  C.  S.  2S0.   240.  |  7ft. 
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ARTICLE  SKCOND. 

Compelling  the  attendance  of  a  witneaa, 

fl«e.  2089.  Whon  Justice  may  iMue  aobpoena. 

2070.  Subpoena;   bow  served. 

2071.  Warraut  oC  attacbment  agulust  defaulting  wit&flM.  ' 

2072.  Id.;  how  executed;  fees  thereupon. 

2073.  Id.;  when  witness  Is  in  adjoining  county. 

2074.  Fine  for  refusing  to  attend,  or  to  testify. 

2075.  Id.;   bow   imposed. 

2076.  Uinute   of  conviction. 

2077.  Rxecntlon  th»'reupon. 

2078.  Money  collected;    how  applied. 

2070.  Defaulting  witness  liable  for  damages. 

S  JIBOO.  When  Justice  may  lasne  sabpoeiuu 

A  justice  of  the  pence  may  issue  a  subpoena,  to  compel  a  wit- 
ness to  attend,  in  the  county  where  the  justice  residesi  or  in  an 
adjoining  county,  but  not  otherwise,  for  the  purpose  of  testify- 
ing upon  the  trial  of  an  action,  pending  before  himself,  or  before 
another  justice.  The  subpoena  may  require  the  witness,  except 
as  otherwise  expressly  prescribed  by  law,  to  bring  with  him  any 
book  or  paper,  relating  to  the  merits  of  the  action.  But  a  justice 
shall  not  issue  a  subpoena  to  compel  tlie  attendance  of  a  witness 
before  another  justice,  unless  the  person  applying  tlierefor  proves, 
by  his  own  oath,  or  the  oath  of  another  person,  that  an  action  is 
actually  pending  before  the  other  justice. 

2  R.  8.  2S0,  240,   H  80  and  81.    See  f  3135,  post. 

I  SBOTO.  Subpoena)  ho^vr  served. 

A  subpoena  may  be  served  by  a  constable,  or  by  any  other  per- 
son. It  must  be  served  by  reading  it,  or  stating  its  contents,  to 
the  witness,  and  by  paying  and  tendering  to  him  his  lawful  fee 
for  one  day's  attendance  as  a  witness.  Where  it  is  served  by  a 
constable,  his  return  thereto,  stating  the  manner  of  service  and 
the  sum  paid,  is  presumptive  evidence  of  the  facts  therein  stated. 

Id.,   fi  82. 

§  2971.  ^Warrant  of  attacbment   against  defanltlnff  wit- 


Where  it  is  made  to  appear,  to  the  satisfaction  of  the  justice, 
by  affidavit  or  other  proof,  that  a  person,  duly  subpoenaed  to 
attend  before  him  in  an  action,  has  refused  or  neglected  to  attend 
as  a  witness  in  obedience  to  the  subpoena;  and  no  just  cause  for 
the  neglect  or  refusal  is  shown  to  exist;  and  the  party,  in  whoso 
belialf  the  witness  was  subpoenaed,  or  his  attorney,  makes  onth 
that  the  testimony  of  the  witness  is  material;  the  justice  must 
issue  a  warrant  of  attachment,  directed  generally  to  any  con- 
stable of  the  county,  for  the  purpose  of  compelling  the  attendance 
of  the  witness. 

Id..  S  83.  am'd;  L.  1834,  ch.  235. 

I  aOT2.  Id.)  boTV  executed)   fees  tberenpon. 

Such  a  warrant  of  attachment  must  be  executed  in  the  same 
manner  as  an  order  of  arrest.  The  fees  of  the  justice  and  ci>n- 
stable  for  issuing  and  serving  it,  must  be  paid  by  the  person 
against  whom  it  is  issued,  unless  he  shows  a  reasonable  excuse, 
to  the  satisfaction  of  the  justice,  for  his  omission  to  attend;  in 
which  case,  the  partv  procuring  the  warrant  must  pay  tlteni»  and, 
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if  he  reeoTen  costs,  the  amount  thereof  mnst  be  aUowed  to  him 
as  part  of  his  costs. 

2  R.   g.  289,  240,   I  84. 

S  29X3.  ia.|  when  frltl&eaa  is  In  adjoining  eonntr* 

Where  the  delinquent  witness  is  within  an  adjoining  county, 
the  constable,  to  whom  the  warrant  of  attachment  is  directed, 
may  arrest  the  witness  in  that  county,  and  bring  him  before  the 
justice.  The  constable,  while  he  is  within  the  adjoining  county 
for  that  purpose,  has  all  the  powers  of  a  constable  of  that  county, 
with  refipect  to  the  warrant  so  issued  to  him. 

1  2974.  Fine  for  refnsinflr  to  attend,  or  to  testify. 

A  person,  duly  subpoenaed  as  a  witness,  who,  without  a  reason- 
able excuse,  proved  by  his  oath  or  the  oath  of  another  persoii* 
fails  to  attend;  or,  attending,  refuses  to  testify;  must  be  fined^ 
by  the  justice  before  whom  the  action  is  pending,  for  each  non- 
attendance  or  refusal,  such  a  sum,  not  less  than  one  dollar  nor 
more  than  ten  dollars,  as  the  justice  thinks  it  reasonable  to 
impose  upon  him,  as  a  fine  therefor. 

2  B.  8.  289»  240,  i  85,  am'd. 

I  2975.  Id.  I  bow  imposed. 

The  fine  may  be  summarily  imposed  by  the  justice*  upon  the 
application  of  the  party  in  whose  behalf  the  witness  was  iiub- 
poenaed,  at  any  time  during  the  trial,  when  the  defaulting  wit- 
ness is  present,  and  has  an  opportunity  to  be  heard.  If  it  is  not 
imposed  during  the  trial,  the  justice,  at  any  time  within  five  days 
after  judgment  is  rendered,  must,  upon  the  application  of  the 
party,  issue  a  warrant,  directed  generally  to  any  constable  of  the 
county,  commanding  him  to  arrest  the  defaulting  witness,  and  to 
bring  him  before  the  justice,  at  a  time  and  place  therein  specified, 
the  time  to  be  not  more  than  twelve  days  after  issuing  the  war- 
rant, to  show  cause  why  a  fine  should  not  be  imposed  upon  him. 

Id..  I  86. 

I  8976.  Mtnnte  of  conirietion. 

The  justice  imposing  the  fine  must  enter  in  his  docket-book  a 
minute  of  the  conviction,  of  the  cause  thereof,  of  the  amount  of 
the  fine,  and  of  the  costs.  The  minute  is  deemed  a  judgment 
against  the  delinquent,  in  favor  of  the  officer  to  whom  fines  are 
directed  to  be  paid,  by  section  2875  of  this  act. 

Id.,  8  87,  am'd. 

S  8977.  Bxecntion  tberenpon. 

If  the  whole  amount  of  the  fine  and  costs  is  not  forthwith  paid 
to  the  justice,  he  must  issue  an  execution,  directed  generally  to 
any  constable  of  the  county,  commanding  the  constable  to  collect 
tile  sum  remaining  unpaid,  of  the  goods  and  chattels  of  the  de- 
linquent, within  the  county,  and,  for  want  thereof,  to  take  him, 
and  convey  him  to  the  jail  of  the  county,  there  to  remain  until 
he  pays  that  sum,  not  exceeding  thirty  days.  Upon  the  delin- 
quent being  committed  to  jail,  the  k€K»per  thereof  must  keep  him 
in  close  custody  therein,  until  he  is  entitled  to  a  discharge,  as 
specified  in  the  execution. 

Id.,  I  88. 
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{  9078.  MomeF  oollected;  bow  applied* 

The  money  collected  by  virtue  of  the  execution  must  be  forth- 
with paid  by  the  constable  to  the  justice.  The  justice  must, 
within  ten  days  after  he  receives  a  fine,  or  any  part  thereof, 
from  the  constable  or  the  delinquent,  pay  the  money  to  the  officer, 
to  whom  the  fines  are  diroctea  to  be  paid,  by  section  2875  of  this 
act,  for  the  use  of  the  poor. 

2  B.  8.  238,   £40,  i  89. 

i  SfeOTO.  Deftt-oltlnff  w^itneaa  liable  tor  damaff**. 

A  person,   subpoenaed  as  prescribed  in  this  article,   who  neg 

lects  or  refuses  to  obey  the  subpoena,  or  to  testify,  Is  also  liable 

to  the  party,  in  whose  behalf  he  was  subpoenaed,  for  all  dam- 

VLgeB  which  tne  party  sustains  by  reason  of  nis  neglect  or  tef ub&L 

M..    I   90,    am*d. 
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ARTICLK  TRIRD.« 

Commiaaion  to  tak0  UMmomy^ 

Sec.  2880.  OomzDiMton  to  azMBtaie  vitaeM  upen  totori»gK<>Mlo» 

SiSa!  wii'eii  addhotr  grafted. 

a)».  AdJonnimeDt. 

^iBM.  EMeuUoQ  and  r^tara  of  oomiolsftloa. 

20S5.  Keceipt  thereof  by  Justice. 

298G.  Wlieo  deposition  cTidence. 

2U87.  Powers   of    comaiMioMm. 

%  2980.  Commtsalon    ta     exAltolftie    'Wimeatf    «|^»a    latent 


Where  the  defendant  has  negrlected  to  appear  upon  the  retuni 
of  a  atitnmoiis,  or  hue  failed  to  anawer  the  complaint,  or  where 
ah  issue  of  faet  has  been  joined  in  an  action;  and  it  appears,  by 
affidavit,  upon  the  application  of  either  party,  that  a  witness^  Dot- 
within  the  county  where  the  action  is  pending,  or  an  adjoining 
county,  is  material  in  the  prosecution  or  defence  or  the  action, 
the  justice  may  award  a  commission  to  one  or  more  competent 
persons,  authorising  them,  or  either  of  them,  to  examine  the 
witness  under  oath,  upon  interrogatories  to  be  settled  by  the 
justice,  or  by  the  written  agreement  af  the  parties,  and  indorsed 
upon  or  annexed  to  the  commission;  to  talce  and  certify  the  d^ 
position  of  the  witness;  and  to  return  the  same  by  mail,  addressed 
to  the  justice. 

ti.  1838,  cb.  M^.  8  3,  anl'a;  I#.  1847,  dl.  829  (4  Bdin.  640). 

I  s»di.  ra.?  orally. 

If  both  parties  expressly  consent,  a  commission,  granted  as 
prescribed  in  this  article,  may  issue  without  written  interroga- 
tories, and  the  deposition  may  be  taken  uixni  oral  questions.  In 
that  case,  section  900  of  this  act  applies  to  the  execution  of  the 
commission;  and  a  copy  of  that  section  must  be  annexed  thereto. 
Notice  of  the  time  or  place  of  the  examination  of  a  witness,  by 
virtue  thereof,  need  not  be  given. 

I  208a.  l¥lKen  and  ho^r  granted. 

The  commission  may  be  granted  by  the  justice  without  notice, 
upon  the  application  of  the  plaintiff,  made  at  the  return  of  the 
summons,  or  upon  the  application  of  either  party,  made  at  the 
time  of  the  joinder  of  issue.  It  may  also  be  granted  at  any  time 
after  the  joinder  of  issue,  upon  the  application  of  either  party, 
accompanied  with  proof,  by  affidavit,  that  six  days'  written  notice 
of  the  application  has  been  served  upon  the  adverse  party,  either 
personally,  or  by  service  upon  the  attorney,  who  appeared  for 
him  before  the  justice. 

L.  1888.   ch.  248.  §  3. 

g  2988.  Adjoarnmeiit. 

Where  a  commission  is  granted  upon  the  application  of  the 
plaintiff,  he  is  entitled  to  one  or  more  adjournments  of  the  trial, 
as  may  be  necessary  to  procure  the  commission  to  be  executed 

•  This  article  la  made  appllcaMp  to  District  Courts  In  New  York  dty,  by 
consolidation  Act  of  1882,   ch.  410,   $  1368. 
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and  returned;  not  exceeding  tlie  length  of  time  for  which  the 
trial  might  be  adjourned  upon  the  application  of  the  defendant. 

L.  1841,  cb.  188.  S  1  (4  Bdm.  54^. 

I  2984.  Bxeevtlon  amd  return  of  eoBftntlaston. 

The  commission  must  be  executed  and  returned,  as  prescribed 
in  section  901  of  this  act;  and  a  copy  of  that  section  must  be 
annexed  thereto,  except  that  subdivision  sixth  thereof  may  be 
omitted. 

Substituted  for  L.  1888.  cb.  248.  S  4  (4  Bdm.  641). 

S  21989.  R«eelpt  tl&eroof  by  Jostiee. 

The  justice,  to  whom  the  pacl&age  containing  the  commission  is 
transmitted  by  mail,  must  let^^iye  it  from  the  post-office,  and 
open  and  file  it,  indorsing  thereupon  the  date  of  his  so  doing.  It 
must  remain  on  file  with  him,  until  the  trial;  but  either  party 
is  entitled  to  inspect  it  on  file. 

I  2980.  IVben  deposition  evidence. 

Sections  902  and  903  of  this  act  apply  to  a  commission,  issued 
08  prescribed  in  this  article;  and  to  the  execution  thereof.  A 
deposition  taicen  thereunder  may  be  read  in  evidence  upon  the 
trial  by  either  party,  and  has  the  effect  specified  in  section  911 
of  this  act. 

I  2987.  Pofvera   of  eoninii««ioner«. 

Where  the  commission  is  executed  within  the  State,  the  com- 
missioner, or,  if  there  are  two  or  more,  a  majority  of  tnem,  have 
the  same  power  to  issue  a  subpoena,  to  swear  a  witness,  and  to 
compel  his  attendance,  that  a  justice  of  the  peace  haa,  in  aa 
action  pending  before  him. 

L.   1841.  cb.  188,  i  2  <4  Bdm.  540\ 
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TITLE  V. 

Trial  and  its  incidents. 

Soc.  29RS.   EfTcct  of  fnflnro  of  defciirtant   to  appt-ar. 
2D.sn.   WlMTi   jiiHtlo-    to   try   l**""**  «»f  fact. 
21)n«).  "When  Jtiry  trial  may  Ihi  detiiauded. 
2901.  Dra\%iDg  Jurura. 

'J.i)U*2.  LI.;   Ju  action   hftwitMi    two   townH.   etc. 
2*.>03.  Venire;    scrvtoo   jiim!   rt'tuni   thereof. 
2994.  Ballots:  h«jw  prepaml. 
2905.  Drawing  jurors. 
299C.  Jurors  in  default. 

2097.  Now  veuire,  etc. 

2098.  Juror's  oath. 

2909.  Jury  to  hear  proofs. 

3000.  WUnoss's  oath. 

3(M)l.  Wltnrvs  rofuKln?  to  Ik'  K'.vorn,  oti*.     Warrr.nt  thoreupon. 

AiHtti.  ContentM  of  warrant ;   ImtMriNonment  of  rvcuaant  witnctio. 

.  :>()03.  Adjournment  tlierfupon. 

300-i.  Ex  pjirto  afllduvit;   wlicu  cvldoncc. 

JUMP'S,  <\jnMx*t<'ncy   ot   wltni'ss;    how  determined. 

3000.  <'iinHialde  to  ke«»p  Jury;  hl«  oath. 

lUmt.  KiMidltiim  of  ver»lltt  ;   plain titf  n«-etl  not  Ik*  called. 

iI«MiS.  Jury   when   t"  ?h»  disoharjre<l ;    lu-w  vt-nlre. 

3()00.  rine  to  he  Iuii>o80d  on  defaulting  juror. 

S  20SS.  [AniM,  l(Mm.]  Bffect  of  failure  of  defendant  to 
appear. 

AA'hiTo  the  (lofeiulnnt  ninlcrs  ilofaiilt  in  appoarin^r  or  pleadfnff, 
upuu  the  return  of  a  summonH,  which  has  been  duly  served  as 
prosorilKHl  in  this  chapter,  the  ju.^-tice  must  hear  the  allegations 
and  proiifs  of  the  plaintiff,  and  render  judgment  aeeordinp  to 
law  and  equity,  a.s  the  very  right  of  the  case  appears,  except  in 
an  action  coninienced  by  the  service  of  a  summons  and  verified 
complaint  as  provided  by  s(»ction  twenty-nine  hundred  and  thirty- 
six  of  this  code,  in  which  ca.»4e  judgment  may  be  entered  as 
provided'  by  siH'tion  twenty-eight  hundred  and  ninety -one  of  this 
code. 

2  R.  b.  242,  (  02  (2  Etlm.  2o0)\  i  U  1900,  c-h.  201.  In  effect  Sept.  1, 
1906. 

S  2080.  'H'hen  Juaitfee  to  try  insae  of  fact. 

Where  an  issue  of  fact  has  been  joined,  if  neither  party  de- 
nuiiidH  a  trial  by  jury,  the  ju.stice  must  try  .the  issue  hear  the 
alh*jratioufl  and  proofs  of  the  parties  and  render  judgment  au 
prescribed  in  the  last  section. 

Id..  S  91. 

i  21MNK  [AmM,  1807,  lOOO.]  When  Jury  trial  may  be  de- 
manded. 

At  the  time*  when  an  issue  of  fact  is  joined  either  party  may 
demand  a  trial  by  jury,  and  unless  so  demanded  at.  the  joining  of 
i.ssue  a  jury  trial  is  waived.  The  party  d<'manding  a  trial  by  jiiry 
shall  thereupon  pay  to  the  justice  the  statutory  ft^s  for  the  at- 
tendance of  each  person  to  be-  summoned  and  for  the  jurors  to 
serve  upon  the  trial,  and  also  th<*  fees  to  which  the  constable  is 
entitled  for  notifying  the  persrms  to  l)e  drawn  as  jurors.  The 
fees  so  depoKite<l  shall  be  delivered   by   the  justice  to  the  c^;;- 
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stable  aervinir  the  venire,  and  by  him  shall  be  paid  out  as  re- 
quired by  law.  In  default  of  a  deposit  as  aforesaid  the  justi<M> 
shall  proceed  as  if  no  demand  for  trial  by  jury  had  been  made. 
And  the  town  clerk  of  every  town  in  this  state  shall  deliver  t(» 
each  of  the  justices  of  the  peace  in  his  town  a  certified  copy  of 
the  list  filed  with  him,  in  pursuance  of  section  five  hundred  and 
five  of  the  judiciary  law,  and  he  shall  also  deliver  to  each  of 
said  justices  a  certified  copy  of  any  such  list  hereaftei-  filed  with 
him,  within  ten  days  after  the  name  shall  be  filed.  The  town 
clerk  is  entitled  to  a  fee  of  one  dollar  for  each  copy  of  said  list 
so  delivered.  Any  town  clerk  who  shall  neplect  to  deliver  a 
copy  of  the  list  to  each  of  the  justices  of  the  town  within  the 
time  above  prescribed,  shall  forfeit  ten  dollars  for  each  failure, 
to  be  sued  for  and  recovered  by  the  overst^ers  of  the  poor  of  said 
town  for  the  use  of  the  poor  of  said  town. 

Id.,  f  93,  amM;  L.  1SJ)7.  ch.  140.  Aiii'd  by  L.  1009,  ch.  Co,  8  3.  Se« 
note  S2  of  notos  of  Uoitrd  i>r  Slaliitory  Ci»n«<»lltIatiou  at  i-ml  of  «.-«iUe, 

i  2001.   (Am*d,   lOOO.]      llra^iuv  jnrorM. 

When  a  trial  by  jury  is  duly  demanded,  the  justice  must  fort4i- 
wlth  openly  draw  twelve  ballots  from  a  box  or  other  receptacle 
containiuff  the  names  of  the  persons  who  are  returned  as  juroi-s 
of  the  town  to  the  courts  of  record  of  the  county  upon  the  last 
list  thereof  received  by  him  from  the  town  clerk  as  jurors  to 
attend  and  try  said  cause,  on  a  day  to  which  the  cause  shall 
then  be  adjourned  by  him,  not  more  than  eight  days  from  the 
joining  of  issue,  unless  the  parties  cuuseut  to  a  longer  adjourn- 
ment, which  consent  shall  be  entered  in  the  justice's  minutes. 
The  ballots  shall  be  of  the  same  description  as  those  prescribed 
in  section  twenty-nine  hundred  and  ninc^ty-four  of  this  act,  but 
they  may  be,  or  may  previously  have  been  prepared  by  a  justice. 
If  a  person  whose  name  is  thus  (^rawn,  in  the  jud/^nenl  of  the 
justice,  resides  more  than  three  miles  from  the  place  of  trial, 
the  justice  may  set  aside  such  juror,  and  he  may  excuse  any 
juror  who  conies  within  the  provisions  of  section  five  hundrt»d 
and  forty-four  of  the  judiciary  law,  and  in  either  case  draw 
another  liallot,  and  continue  to  do  so  until  twelve  are  drawn. 
After  the  adjournment  of  the  court,  at  which  a  jury  trial  ha« 
been  had,  the  justice  must  deposit  the  ballots  containing  the 
names  of  those  who  attended  and  served,  in  another  box  kept  by 
him.  The  ballots  containing  the  names  of  those  who  did  not 
appear  and  serve  must  be  returned  by  the  justice  to  the  box 
from  which  they  were  taken.  If  at  the  time  of  drawing  jurors 
for  tlie  court  there  is  not  a  sufflcient  number  of  ballots  remain- 
ing in  the  original  box,  the  justice,  upon  drawing  all  the  baliots 
tlicr(»in,  must  draw  the  necessary  number  from  the  second  box 
containing  the  nfimes  of  those  jurors  who  have  before  served, 
as  in  this  section  prescTiV»ed.  and  must  continue  to  draw  from 
thjit  box  until  a  new  list  of  jurors  is  delivered  to  him  by  said 
town    clerk. 

.\mM  ?».v  L.  lt)09,  ch.  6S.  f  3.  Boo  note  8S  of  notea  of  Board  of  llt»t- 
utory  <\mHOli'!atiun  ut  o\\(\  of  wxlo. 

1  aOOa*   Id.)  in  liotlon  between  two  to>vnii,  etc. 

Where  the  action  is  between  two  tr»wns  or  cities,  or  between 
a  town  and  a  city,  the  venire  must  direct  the  constable  to  notify 
twelve  men  of  the  county,  who  are  uualified  and  not  exempt,  as 
prescribcMl  in  the  last  section,  and  wbo  are  not  interested  in  the 
matt<»r  at  issue,  to  form  a  jury  for  the  trial  of  the  action. 

2  E.   S.   242,    i   9«. 
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I  2003.   Dt>llvery,  execution  and  vetvrn  of  T-emtre.  [ 

The  justice  must  insert  the  names  of  the  jurora  so  drawn,  in 
a  venire,  and  deliver  or  cause  it  to  be  delivered  to  a  con.stal>le 
of  the  eonuty  di.sintereHted  between  the  parties.  The  constable 
must,  at  least  three  days  before  the  day  therein  Ktnled,  notify 
eaeh  of  tlie  persons  whose  names  have  been  therein  inserted, 
by  reading  it  or  stating  the  substance  thereof  to  the  iK^rson  bo 
served.  But  the  service  shall  not  be  affected  by  the  constable's 
failure,  after  dili^rent  search,  to  find  any  of  the  persons  so 
liamed.  The  ccmstabl**  must  make  his  return  upon  the  venire, 
certifying  that  he  has  so  personally  served  it  upon  each  of  the 
jurors  wliose  names  are  therein  inserted,  or  If  any  were  not 
served,  stating  the  reus<m  for  such  omission.  Any  constable 
making  a  false  return  upon  such  venire  is  guilty  of  a  niisd*s- 
meanor.  Any  person  so  served  and  not  attending  at  the  time 
and  place  to  which  the  cause  was  so  adjourned,  is  guilty  of  a 
contempt  of  court,  pnuishable  by  a  fine  not  exceeding  ten  dollars, 
which  the  justice  may  impose  forthwith  by  an  entry  in  his 
minutes  of  the  imi)osition  of  sutb  fine,  to  be  colleeted  by  execu- 
tion issued  by  the  justice  as  upon  a  judgment,  with  costs  of  the 
levy,  and  which  fine  shall  be  paid  over  to  the  use  of  the  poor 
of  the  county  Viy  the  justice,  but  upon  the  presentation  of  a 
reasonable  and  S(utli<'i(>nt  excuse  by  or  on  behalf  of  the  person 
so  fined,  the  justice  may,  at  any  time,  remit  such  fine,  or  any 
part  thereof. 

2  ».  S.  242.  H  97,  OS;  L.   tH47,  <h.  470,   ^  ?,   (E<lm.    noi). 

i   2004.   UallotNi   ikowv   prepared. 

For  the  puri>ose  of  procuring  a  jury  to  try  the  action,  the 
justice  umst  prepare,  or  cause  to  be  prepared,  ballots,  uniform, 
as  nearly  as  may  be,  in  appearance,  by  writing  the  name  of  each 
lH»rson  returnetl,  who  attends,  upon  a  sepnrntu*  piece  of  paper. 
The  constable,  in  the  presence  of  the  justice,  must  roll  up  or 
fold  each  ballot  in  the  same  manner,  as  nearly  as  may  be,  so 
as  to  resemble  the  others,  and  so  that  the  name  is  not  visible. 
The  ballots  must  be  deposited  in  a  box,  or  other  convenient 
receptacle. 

Id.,    i  09. 
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S  2906.  DrnTTlnic  Jvrorfi. 

The  justice  muRt  then  openly  draw  out,  one  after  another,  six 
of  the  ballots.  If  ii  person,  who.m^  name  is  drawn,  is  ehallenffed 
and  set  aside,  or  is  exeuswl,  another  ballot  must  be  drawn,  and 
so  on»  sn<'Cessivel.v,  until  the  rcniuired  number  of  jurors  is  ob- 
tained. The  imrties  may  elect  to  try  the  cause  by  a  less  number 
than  six  jurors,  at  any  time  before  a  witness  is  sworn.  The 
persons  so  selected  as  herein  provided,  constitute  the  jury  to 
try  the  action. 

M.,  (  100. 

S   2000.   Jnrom    In   default. 

If  a  sufficient  number  of  competent  jurors  do  not  attend,  the 
justice  shall  issue  an  attachment  ajiraiuHt  all  defauitiuK  jurors, 
and  shall  place  the  same  in  the  hands  of  the  oUicer  who  sum- 
moned the  same,  coninuuidinj?  him  forthwith  to  attach  such 
jurors  an<l  to  brinj?  them  before  him  at  a  time  specified  not 
more  than  thirty-six  hours  thereafter,  to  which  the  cause  must 
be  adjourned.  The  juror  or  jurors  so  attached  shall,  in  addition 
to  the  fine  specified  in  section  2[YX\  of  this  act,  be  required  to 
pay  the  expense  of  the  attachment  and  service  thereof;  which 
shall  be  the  officer's  fees,  together  with  all  necessary  expense 
incurred  by  him  in  serving  said  attachment,  to  be  audited  and 
fixe<l.  to  be  enforced  in  the  same  manner,  and  when  collected 
to  be  paid  to  the  officer  or  the  party  who  has  paid  the  same. 
Any  person  so  attacheti  and  disobeying  or  resisting  the  service 
of  said   attachment  is   };uilty  of  a  misdemeanor. 

i  2»0r.   [Am*d,  1892.1      Now  venire,  etc. 

If  the  constable,  to  whom  the  venire  is  delivere<l,  does  not 
return  it  as  required  thereby;  or  it  is  for  any  reason  set  aside, 
the  justice  must  proceed  to  draw  another  jury,  in  the  manner 
prescribed  in  the  forcpfung  secti<ms.  which  shall  be  summonwl 
in  like  manner  as  the  first  jury.  If  a  full  jury,  drawn  from 
those  returned  as  prescribed  in  the  fort^oinj;  sections  cannot  Ik» 
obtained,  the  justice  may  direct  the  constable  to  rwiuire  the 
attendnncc  forthwith,  or  at  such  time  as  he  may  desi;;nate,  not 
iouiriT  than  twenty-four  hours  after  the  issuing  thereof,  of  such 
a  nuni]»er  of  tnlesmen,  fr«)m  the  bystanders  or  from  the  town, 
qualifi(^I  to  serve  as  jurors,  as  he  deems  sufficient  for  the  pur- 
|M>se;  or  in  his  dis(Tetion  he  may  draAV  from  the  jury  l>ox,  double 
the  number  of  jurors  required  to  comph'te  the  jury  in  the 
manner  requinil  by  the  fore^oinK  sections,  which  shall  be  sum- 
moneti  in  like  manner  as  the  first  jruy.  and  he  shall  continue  to 
do  so  till  a  jury  is  obtained.  N«»thinp  hereinl)efore  contained 
shall  preclude  the  justice  from  adjouruiuK  the  trial  of  the  cn.se, 
on  his  own  motion,  or  on  the  application  of  either  of  the  parties 
to  the  action,  as  provided  by  sections  twenty-nine  hundred  and 
fifty-nine  to  twenty-nine  hundred  and  sixty-eight  of  the  Code  of 
Civil  I'rocedure. 

L.    1R02.   ch.   507. 

1  209H.  Juror*fi  oath. 

The  justice  must  administer  an  oath  or  affirmation  to  each 
junu*,    well    anil    truly    t"i    try    thj»   matter    in    deference    between 

,    plaintifT,    and    — .    defendant,  and    unless   dis- 

char>red  by   the  justic<%   a  true  verdict  to  give,  according  to  the 
evidence. 

2  R.  S.  242,  S  103. 
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S  2099.  Jmrr  to  hear  proof*. 

After  the  jurors  have  b(^en  duly  sworn,  they  must  sit  together, 
and  hear  the  allegations  and  proofs  of  the  parties,  which  must 
be  made  publicly,  in  their  presence. 

Id.,  S  lf'4. 

i   SOOO.  'WltncHs**  oath. 

A  person  ofifered  as  a  witu'pss  must,  before  any  testimony  is 
given  by  him,  be  duly  sworn  or  atlirmed,  to  the  effect  that  the 
evidence  which  ho  shall  give.  rc»^lating  to  the  matter  in  difference 

between ,  plamtiff,  and ,  defendant,  shall 

be  the  truth,  the  whole  truth,  and  nothing  but  the  truth. 

Id.,   i   108. 

S  3001.  'Wltuemi  refualnv  to  be  •^vorm,  etc.  liirarrant 
thereupon. 

Where  a  witness,  attending  before  a  justice  in  an  action,  re- 
fuses to  be  sworn  or  affirmed  in  the  form  prescribed  by  law;  or 
to  answer  a  pertinent  and  proper  question;  or  uegU^cts  or  refuses 
to  produce  a  book  or  paper  wihch  he  has  been  duly  subpoenaed 
to  produce,  as  prescribed  in  section  29G9  of  this  act,  or  duly 
required  to  produce  by  an  order,  made  as  prescribed  in  section 
80<  of  this  act:  and  the  party,  at  whose  instance  he  attended, 
makes  oath  that  the  testimony  of  the  witness,  or  that  the  boi>k 
or  paper  is  so  far  material,  that  without  it  he  cannot  safely 
proceed  with  the  trial  of  the  action,  the  justice  may,  by  warrant, 
commit  the  witness  to  the  jail  of  the  county. 

Id.,   i  279.   nra'd. 

i  30O2.  Contemtiii  of  'warrant;  Imprlaonment  of  recusant 
'wltnettM. 

The  warrant  must  specify  the  cause  for  which  it  is  issued. 
If  it  is  issued  for  refusing  to  answer  a  question,  the  question 
must  be  specified  therein;  if  for  neglecting  or  refusing  to  pro- 
duce a  b(M)k  or  P«P*^r,  the  same  must  be  described  with  conve- 
nient certainty.  The  recusant  witness  must  be  closely  confined, 
by  virtue  of  the  warrant,  until  he  submits  to  be  sworn  or 
affirmed,  or  to  answer,  or  to  produce  the  book  or  paper  required, 
as  the  case  may  be;  or  is  otherwise  discharged  according  to  law, 

2  R.   s.,   i  280. 

§  21003.  Adjonrnment   thereupon. 

The  justice  must  thereupon,  from  time  to  time,  at  the  request 
of  the  party  in  whose  behalf  the  witness  attended,  adjourn  the 
trial,  until  the  witness  testifies,  or  produces  the  book  or  paper 
required,  or  dies,  or  becomes  a  hinatic,  or  is  discharged  accord- 
ing to  law. 

Id.,  i  281. 

S  3004.  Bx  parte  aflldairit;  Trhen  eirldence. 

An  ex  parte  affidavit  shall  not  be  receivetl  in  evidence  upon  a 
trial,  without  the  consent  of  both  parties,  except  in  a  case  where 
it  is  specially  allowed  by  law. 

2  a.  a.   242.   S  103. 
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8  8006.  Competency    of  tritacfltif   liovr   detemftiiied. 

An  obJGctiou  to  the  competency  of  a  witness  muisC  be  tried  aad 
deteriniuetl  by  the  justice.  Where  tiie  ground  of  the  objection 
depends  upon  a  matter  of  fact,  evidence  inny  be  i^iTon  there- 
upon, as  upon  any  other  question  of  fact;  except  that,  if  the  wit- 
ness is  examined  thereupon  by  the  party  objecting,  no  other  tes- 
timony shall  be  received  from  either  party  as  to  his  competency. 

Id.,  %  107. 

i   3000.  CouHtable  to  keep  Jury;  htii  onth. 

After  heariujf  the  allegations  and  proofs,  the  jury  must  be  kept 
together  in  a  private  and  convenient  place,  under  th«  charge  of 
a  constable,  until  they  all  agree  upon  their  verdict;  and,  for  that 
purpose,  the  justice  shall  administer  to  the  constable  the  follow- 
ing oath:  **  You  swear  in  the  presence  of  Almighty  God,  that  you 
win,  to  the  utmost  of  your  ability,  k(^p  the  i»eww)ns  sworn  as 
jurors  upon  this  trial  together,  in  a  private  and  convenient  place, 
without  any  meat  or  drink  except  guch  as  shall  be  ordered  by  me; 
that  you  will  not  suffer  any  commiinioatiou  to  be  made  to  them, 
orally  or  otherwiise;  that  you  will  not  commimicate  with  them 
yourself,  orallj^  or  otherwise,  unless  by  my  order,  or  to  ask 
them  whether  they  have  agreed  npon  their  verdict,  until  they  are 
discharged;  and  that  you  will  not,  iKifore  they  render  their 
verdict,  comraanicate  to  any  person  the  state  of  their  delibera* 
tfoas,  or  the  verdict  they  have  ajrreed  npon." 

M..  I  109. 

If  no07,  Renilltloii  at  ■venlfot:  plaintiff  need  not  be 
ealled. 

When  the  jurors  have  agreed  upon  their  verdict,  they  must 
publicly  ileliver  it  to  the  justice,  who  must  enter  it  in  his  docket 
nook.  It  is  not  ne<'e^ssary  to  call  the  phifntiff  before  receiving 
the*  venlic't;  and  the  plaintiff  cannot  submit  to  a  nonsuit  or 
withdraw  the  action,  after  the  cfluse  has  been  committed  to  the 
jury. 

I.I..  s  no. 

I   aooft.  .lory  tvlien    to  be   AlfielmrAred ;   nerr  venire. 

Where  the  justice  is  satisfies!  that  the  jurors  cannot  agree. 
Upon  a  venli<t,  after  hsiving  b«"en  out  a  reasonable*  time,  he  may 
discharge  th«'m.  and  issue  a  new  venire,  returnable  within  fortj-- 
eight  hours;  unless  the  jmrties  consent,  and  their  consent  is 
ent(»red  in  the  justice's  rlo<'ket-}MK)k.  that  the  justice  may  render 
judgment  upon  the  evich'uee  already  befo*'e  liini;  which  he  may- 
do,  in  that  catse. 

«   It.    S.   242,    I    111. 

f  300n.   Fine   to    lie   iinpoMCfl    on   (lefnnltlnsr  Jnror. 

A  person  duly  notified  to  attend  as  a  juror,  who  fails  to  at- 
tend, or,  attending,  refuses  to  serve,  without  a  reasonable  ex- 
cuse, proved  by  his  oath,  or  the  oath  of  another  person,  is  liable 
to  the  same  fine,  to  l)e  imposed  and  coUected,  with  costs,  im  like 
manner,  and  applied  to  the  same  use,  as  is  jirescribed  in  article 
si^eond  of  title  fourth  of  this  chapter,  with  fesi>ect  to  a  person 
subpoenaed  as  a  witness,  and  not  attending,  or  attending  and 
refusing  to  testify. 

Id.,   I  112,   ftm'd;   L.   1«73,  ch.   14';  (0  Edm.   690). 
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TRUE  YI. 
Judgment ;  and  docketing  the  aamia 

0#e.  1010.  Jadgmeot  hy  confeMioo. 

8011.  Id.;  mode  of  coofealiig  judgment. 

8012.  Id.;  when  void. 
8018.  Judgment  of  MMiealt. 
8014.  Judgment  upon  rerdtct,  etc. 
8016.  When  jodgment  to  be  rendered. 

8016.  Remlttlnir  pert  of  verdict.  et«. 

8017.  Transcript  of  jndgmeot;  docketing  tbe  mom* 

8018.  Id.;  when  execntlon  may  issue  against  penioit 
8010.  Id.;  in  aetion  for  a  chattel. 

8020.  Judgment  against  Joint  debtors. 

8021.  Docketing  tbe  same;  action  tberenpon. 
80221  Docketing  judgment  in  another   county. 

8023.  Justice  may  glre  transcript,  after  expiration  of  his  term. 

I  8010.  Judnient  by  eonfennlon. 

A  Justice  of  the  peace  may  enter  a  jad^rment  npon  tbe  con- 
fession of  the  defendant,  In  any  case,  where  the  amoant  con- 
fessed does  not  exceed  the  sum  of  five  hundred  dollars,  wit  hi 
such  a  stay  of  execution,  if  any,  as  is  a^rreed  upon  by  tbe  partieg 
to  tbe  Judjgment. 
a  B.  A.  242.  I  118.    See  tf  ^864.  8284. 

I  8011.  Id.  I  iMod«  of  coAfentiiBa  Ivd^aiettt. 

A  jadirment  upon  confession  shall  not  be  rendered  nnlHB  tb« 
following  requisites  are  complied  with: 

1.  The  defendant  must  personally  appear  before  tbe  justice. 

2.  The  confession  must  be  in  writing,  signed  by  tbe  defendant, 
and  filed  with  tbe  justice. 

3.  If  the  judgment  is  confessed  for  a  sum  exceeding  fifty 
dollars,  tbe  confession  must  be  accompanied  with  the  nffidnrlt 
of  the  defendant  and  of  tbe  i^intiff,  stating  that  the  defendant 
is  honestly  and  justly  indebted  to  the  plaintiff  in  the  sum  spe- 
cified therein,  over  and  aboTe  all  just  demands  which  tbe  de- 
fendant has  against  the  plaintiff;  and  that  tbe  confeesioB  is  not 
made  or  taken  with  intent  to  defraud  any  creditor. 

Id.,  I  114. 

I  aoia.  Id.|  whem  void. 

A  judgment  confessed,  otherwise  than  as  prescribed  In  tbe 
last  section.  Is  void,  as  against  every  person,  except  a  purchaser 
in  good  faith  of  property,  real  or  personal,  thereunder,  and  the 
defendant  making  the  confession. 

Id.,  I  116. 

I  8018.  Jiidffnettt  of  nonsuit. 

Judgment  of  nonsuit,  with  costs,  must  be  rendered  against  a 
plaintiff  prosecuting  an  action  before  a  justice  of  the  peace,  in 
either  of  the  following  cases: 

1.  If  be  discontinues  or  withdraws  the  action. 

2.  If  he  fails  to  appear  within  one  hour  after  tbe  summons  is 
returnable^  or  within  one  hour  after  tbe  time  to  which  taa  tnal 
bag  been  adjourned. 

3.  If  be  is  nonsuited  upon  the  trial. 
Id.,  f  lit.     * 
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S  8014.  Jadffment  upon  verdflet^  etc. 

Where  a  verdict,  or  the  decision  of  the  justice  upon  a  trial 
without  a  jvaj,  is  rendered  In  favor  of  either  f^arty,  the  justice 
must  render  judKment  afrainst  the  adverse  party  in  con  for  mi  it 
thereto,  with  costs,  except  as  is  otherwise  specially  prescribed 
by  law. 
SabsUtQted  for  2  B.  8.  242,  ||  120  and  121, 

I  8016.  When  Jndnient  to  be  rendered. 

Where  the  plaintiff  is  nonsuited,  or  discontinues  or  withdraws 
the  action;  or  where  judgment  is  confe&siHl,  or  a  verdict  is  ren- 
dered; or  where,  at  the  close  of  the  trial,  the  defendant  is  in 
custody;  the  justice  must  forthwith  render  judgment,  nud  enter 
it  in  his  doclcet-book.  In  every  other  case,  he  must  render 
judgment,  and  enter  it  In  his  docket-book,  within  four  days  after 
the  cause  haa  been  finally  submitted  to  hin^. 
Id.,  1 124. 

f  3O10.  Renittlnar  part  of  verdict,  eto. 

Where  a  verdict,  or  the  decision  of  the  justice  upon  a  trial 
without  a  jury,  is  rendered  In  favor  of  either  party  for  a  sum  of 
money,  the  prevailing  party  may  remit  any  portion  thereof,  and 
take  judgment  for  the  residue. 

Id..  I  126. 

I  8017.  [Am'd,  1884.]  Transcript  off  )nd«inent|  doelwtAns 
the  vame. 

A  jQBtice  of  the  peace  who  renders  a  judgment,  except  in  an 
action  to  recover  a  chattel,  must,  upon  the  application  of  the 
party  in  whose  favor  the  judgment  was  rendered,  and  the  pay- 
ment of  the  fee  therefor,  deliver  to  him  a  transcript  of  the  judg- 
meut.  The  county  cleric  of  the  county  in  which  the  judgment 
was  rendered  must,  upon  the  presentation  of  the  transcript  and 
payment  of  the  fee  therefor,  if  within  six  yeara  after  the  render- 
ing thereof,  indorae  thereupon  the  date  of  its  receipt,  file  it  in  his 
t>ffic«  and  docket  the  judgment  as  of  the  time  of  toe  r€K?eipt  €ft 
the  transcript  in  the  book  kept  by  him  for  that  purpose,  as  pre- 
scribed in  article  third,  title  first  of  chapter  eleven  of  this  act. 
Thenceforth  the  judgment  is  deemed  a  judgment  of  the  county 
court  of  that  county,  and  must  be  enforced  oecordiagly;  except 
that  an.  execution  can  be  issued  thereupon  only  by  the  county 
clerk,  as  prescribed  in  section  thirty  hundred  and  forty-three  of 
this  act,  and  that  the  judgment  is  not  a  lien  upon,  and  cannot 
be  enforced  against,  real  property,  unless  it  is  for  twenty-five 
dollars  or  more,  exclusive  of  costs. 

Go.  Proc..  part  of  |  63;  L.  1894,  ch.  807.    MA  |  tT«. 

\  3018.  Id.)  trlaen  execution  mar  tsaue  afralnst  peraon. 

If  the  action,  in  which  tJie  judgment  is  rendered,  is  one  of  tho 
actions  specified  in  subdivision  first  or  second  of  section 
2895  of  this  act,  or  if  an  order  of  nrrest  was  granted,  and  wn* 
executed.  In  a  case  specified  in  subdivision  third  of  that  section. 
and,  in  either  case,  if  the  defendant  is  a  male  person,  the  justice 
must  insert,  in  each  transcript  given  by  him,  as  prescribed  in 
the  last  section,  the  words,  "  defendant  liable  to  execution  airainst 
his  person  " ;  and  a  like  note  must  also  be  made,  in  the  docket 
of  the  judgment,  made  by  the  county  clerk. 
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I  8018.  Id,  I,  In  action  for  a  obnttel. 

A  iustice  of  the  peace,  who  renders  judgment  for  a  chattel, 
'which  has  heeu  dehvered  to  the  unauccestflul  party,  or  for  the 
value  thereof,  in  case  a  return  .thereof  cannot  be  had,  must, 
where  the  yaluc  exceeds  twenty-fi?e  doUarc,  upon  the  application 
of  the  party  in  whose  favor  the  judgment  was  rendered,  and 
payment  of  the  fee  therefor,  deliver  to  him  a  transcript  of  the 
jadgment,  stating  the  particulars  thereof.  The  county  clerk  of 
the  county,  in  which  the  judgment  was  rendered,  must,  upon  the 
presentation  of  the  transcript*  and  payment  of  tne  fees  therefor, 
indorse  thereupon  the  date  of  its  receipt,  file  it  in  his  office,  and 
docket  the  judgment,  a^  of  the  time  of  the  receipt  of  the  trans- 
cript, In  the  book  kept  by  him  for  that  purpose,  as  prescribed 
(n  article  third  of  title  first  of  chapter  eleventh  of  this  act,  and 
miist  also  enter  in  the  docket  the  particulars  of  the  judgment, 
as  stated  in  the  transcript  of  the  justice.  Thenceforth  the  judg- 
ment is  deemed  a  judgment  of  the  county  court  of  that  county, 
and  must  be  enforced  accordingly;  except  that  an  execution  can 
be  issued  thereupon  only  by  the  county  clerk,  as  prescribed  in 
section  3043  of  this  act. 

I  8020.  Jndffment  avalnst  Joint  debtors. 

Where  an  action  is  brought  against  two  or  more  persons,  jointly 
indebted  ujion  contract,  and  the  summons  is  serred  upon  one  or 
more,  but  not  upon  ail  of  them,  if  the  plaintiff  recovers  judgment, 
it  must  le  entered  against  all,  in  the  mode  prescribed  in  section 
ld32  of  this  act.  Sectiona  1033,  1834,  and  1^  of  this  act  apply 
to  such  a  judgment,  and  to  each  execution  issued  thereupon; 
except  that,  where  the  justice  or  the  county  clerk  issues  the  exe- 
cution, he  must  make  the  indorsement  prescribed  in  section  1984 
of  this  act. 

SabtUtated  for  2  R.  S..  I8  122  and  123. 

f  8021.  Docketing  the  same)  action  tlaereapo]i« 

The  justice  who  gives  a  transcript  of  a  judgment,  taken  as  pre- 
scribed in  the  last  section,  must  distinctly  d'^signate,  in  the  trans- 
cript, each  defendant  who  was  not  summoned.  Thereupon  the 
clerk,  who  dockets  the  judgment,  must  make  in  the  docket,  under 
or  opposite  the  name  of  each  defendant  not  summoned,  an  entry, 
as  prescribed  in  section  1936  of  this  act;  and  the  provisions  of 
that  section  apply  to  the  judgment  so  docketed.  An  action,  upon 
a  judgment  so  docketed,  ca^  be  maintained  in  a  justice's  court 
against  the  defendants  summoned,  only  in  a  like  case,  and  with 
like  effect,  as  if  they  were  the  only  defendants  In  the  original 
action.  An  action  may  be  maintained  against  the  defendants  not 
summoned,  as  prescribed  iu  section  1937  of  this  act.  in  any  court 
having  jurisdiction  thereof;  and  the  plaintiff  is  entitled  to  costs, 
upon  recovering  final  judgment  therein,  where  the  sum  remaining 
unpaid  is  twenty-five  dollars  or  more. 

f  80Sa.  Docketing  Indgrment  In  another  eonnty. 

The  clerk,  with  whom  a  transcript  given  by  a  justice  is  filed, 
ns  prescribed  in  either  of  the  foregoing  sections  of  this  title,  must 
furnish  to  any  person  applying  therefor,  and  paying  the  fees 
allowed  by  law,  one  or  more  transcripts  of  the  docket  of  the 
judgment,  attested  by  his  signature.  A  county  clerk,  to  whom 
such  a  transcript  is  presented,  must,  upon  payment  of  the  fees 
therefor,  immediately  file  it,  and  docket  the  judgment  in  the 
appropriate  docket-book  kept  in  his  office,  in  like  manner  as  the 
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judgment  was  docketed  by  the  first  connty  clerk.  The  judgment, 
when  docketed  as  prescribed  in  this  section,  has  the  like  effect, 
with  respect  to  the  enforcement  thereof,  or  any  proceedings  there- 
under, or  by  virtue  thereof,  in  the  county  where  it  was  so  dock- 
eted, as  if  it  was  rendered  hj  a  justice  of  the  peace  of  that 
connty,  and  docketed  upon  filing  his  transcript;  except  that 
where  an  application  for  leave  to  issue  an  execution  is  necessair, 
it  must  be  made  to  the  county  court  of  the  county  where  the 
judgment  was  rendered. 
Oo.  Proc..  I  63.  and  R.  8..  part  of  |  284. 

I  80S3.  Jntitle*  aiay  artve  transcript,  after  expiration  of 
kls  ternu 

A  justice  of  the  p<^ace,  whocc  term  of  ofilce  has  expired,  may 
make  a  transcript  of  a  judgment  rendered  by  him,  as  prescribed 
in  either  of  the  foregoing  sections  of  this  title. 
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TITLE  Vn. 

Bxecutions. 

860.  8084.  When  Jmtli^  mAy  IflSUA  execqtlon. 

nun.  O^ttpnu  r«tiuuiiei  uf  ^^Niitioa,  * 

'-*.  Ks-f^GHlpii  upon  iua^rmt:!!!!  for  nioni(*r. 

IB.  Pi    ,  ■  rty  i'X*iimt  f  rf>m  fHiKi^utian^ 
'9.  In  ■  irNfmeo?  -rhf  levy  ;  qoLLcq  of  aaJi'. 
iitxn.  MkhIc  or  tt'iT^  ancl  uttii^. 
ii^l,  R(>[urii  of  I'KWiJtlon, 

1KJ33.  Ext-cuTion  AKHii^At  the  |7«noa;  linpdpODmenlprjudgmect  debtor. 
vn.  WboQ  Jodj^rni'Dt  debtor  t^^  bs  fUtenmrf^. 
W4.  AmdaTlt;  (liiurriafj^K 
UK.  PubAtty  for  n<^t  dlndmrKlnK. 
aren.  Afnii«i  ir  a  defeuc*  to  ■cirrjii  for  hc«[>«. 

ft^ff.  Dlsf  hflTK?  trot  ti>  aift^et  Judifment. 

^iCiB.  Bx'?*?utlua  upon  jTidtptiH'tit  tti  Actluti  for  &  tthfltt«i. 

»W.  Ac-thiu  ftjKttlnrticuiitttaUii:' for nr< tret urnlD^^xeciitloii. 

Ev.^.  Cc^ciAE^hu*  n<>f  tr>  act  tjDch.if  i<i Mention  aft^^r  r#>tyra  day. 

^^l.  Actliifi  a4jaJnp<t  rrnu-tikbli:*  f^rmonoy  t'oM(^et*.HL 

yiitt.  Duly  of  ooustjibt*^  w  hi  Iff  i^-rin  at  otlico  hiia  iMptred. 

SUtt.  BztK:utloa  upuii  jLUttfniLiit  iluctettHl  with  county  clerk. 

I  809M»  W^ben  Jastlce  may  iasne  exeeatlon. 

At  any  time  within  fiye  years  after  entry  of  a  judgment^  the 
justice  of  the  peace,  who  rendered  it.  beinc^  in  office,  may  issue 
an  execution  thereupon,  unless  it  has  beea  docketed  in  the  county 
clerk's  office. 
Co.  Proo..  1 64.  sabdi.  13  and  It. 

I  80X6.  Ctoaeral  requisites  of  execution. 

An  execution,  issued  by  a  justice,  must  be  directed  generally 
to  any  constable  of  the  same  county.  It  must  intelligibly  de- 
scribe the  judgment,  stating  the  names  of  the  parties  in  whose 
favor,  and  against  whom,  the  time  when,  and  the  name  of  the 
justice  by  whom,  the  judgment  was  rendered;  and  it  must  be 
made  returnable  to  the  justice,  within  sixty  days  after  its  date. 

B.  8.,  part  of  1 181. 

I  SWiH,  Bxeontlon  upon  JudipMemt  for  moner* 

An  execution,  issued  upon  a  judgment  for  a  sum  of  money, 
must  specify,  in  the  body  thereof,  the  sum  recovered,  and  the 
sum  actually  due  upon  the  judgment  at  the  date  of  the  execution; 
and,  except  in  a  case  where  special  provision  is  otherwise  made 
by  law,  it  must,  substantially,  require  the  constable  to  satisfy 
the  judgment,  together  with  bis  fees,  out  of  the  personal  property 
of  the  judgment  debtor  within  the  county,  not  exempt  from  levy 
and  sale  by  virtue  of  an  execution;  and  to  bring  the  money 
before  the  justice,  by  the  return  day  of  the  execution,  to  be 
rendered,  by  the  justice  to  the  party  who  recovered  the  judg- 
ment. If  the  judgment  was  recovered  against  a  male  person.  In 
either  of  the  actions  specified  in  subdivision  first  or  second  of 
section  2895  of  this  act;  or  if  an  order  of  arrest  was  granted 
and  was  executed,  in  a  case  specified  in  subdivision  third  of  that 
section,  the  execution  must  also  command  the  constable,  if  suf- 
ficient personal  property  cannot  be  found  to  satisfy  the  judgment, 
to  arrest  tlie  judgment  debtor,  and  to  convey  him  to  the  jail  of 
the  county,  there  to  remain  until  he  pays  the  judgment,  or  is 
discharged  according  to  law.  If  the  judgment  was  rendered  in 
an  action  to  recover  a  penalty  or  forfeiture  given  by  a  statute 
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of  the  State,  the  justice  must  indorse  upon  the  execution  a 
reference  to  the  statute,  as  proscribed  in  section  1807  of  thi» 
act,  with  respect  to  a  copy  of  the  summons. 

R.  8.,  I  181,  am'd;  L.  1831,  ch.  300. 

I  8027.  Renetral  of  execution. 

After  the  return,  wholly  or  partly  unsatisfied,  of  an  ezecotion, 
issued  by  a  justice  of  the  peace,  he  may,  from  time  to  time, 
within  fiye  years  after  the  judgment  waa  rendered,  issue  a  new 
execution  or  renew  the  former  execution.  An  execution  is  re- 
newed by  a  written  indorsement  thereupon  to  that  effect,  signed 
by  the  justice,  and  dated  upon  the  day  wheu  it  is  made.  If  part 
of  the  execution  has  been  satisfied,  the  indorsement  must  state 
the  sum  remaining  due.  Each  indorsement  renews  the  execution 
for  sixty  days  from  the  date  thereof.  A  justice  whose  term  of 
office  has  expired  may  thus  issue  or  renew  an  execution. 

Id.,   If  146  and  147. 

I  8008.  Property  exempt  from  execution. 

The  same  personal  property  ia  exempt  from  Uvy  and  sale,  by 
▼irtue  of  an  execution  issued  by  a  justice  of  the  peace,  which  is 
exompt  from  levy  and  sale,  by  virtue  of  an  exocution  issued  out 
of  the  supreme  court,  and  in  the  like  cases,  and  under  the  same 
circumstances,  as  prescribed  in  sections  1^9,  1890,  1991.  1392, 
1393,  and  1394  of  this  act,  and  the  other  special  proTisions  of 
kiw,  relating  to  such  an  exemption. 

Id..  I  160.  am'd.  .  ..     ■  .;  .  i-... 

I  8029.  ladoffaemeat  of  leryi  notice  of  aale» 

A  constable,  who  takes  personal  property  into  his  custody,  by 
Tirtue  of  an  execution,  must  indorse  upon  the  ezecutioD  the  time 
of  levying  upon  it.  He  must  immediately  post  conspicuously,  in 
at  least  three  public  places  of  the  city  or  town,  in  which  the 
property  was  taken,  written  or  printed  notices,  signed  by  him, 
describing  the  property,  and  specifying  the  place,  within  the 
same  city  or  town,  where,  and  the  time,  not  less  than  six  days 
after  the  posting,  when,  it  wiH  be  exp»9ed  for  sale. 

Id.,  I  148.  am'd. 

i  8030.  Mode  of  levy  and  sale. 

The  provisions  of  sections  13^,  1385,  1386,  1387,  1405,  1409, 
1410,  1411.  1412,  and  1428  of  this  act,  substituting  the  constable 
for  the  sheriff,  aonly  to  and  govern  the  levy  upon  and  sale  of 
personal  property,  by  virtue  of  an  execution  issued  by  a  justice 
of  the  peace;  except  where  a  different  rule  is  prescribed  in  this  act. 

I  8081.  Return  of  execation. 

The  constable  must  return  the  execution  to  the  justice,  and 
pay  to  him  the  amount  of  the  judgment,  with  interest,  or  so 
much  thereof  as  he  has  collected:  returning  the  surphis,  If  any, 
to  the  person  from  whose  property  it  was  collected. 

R.    8.,  part  of  I   149. 

i  8088.  BSxeontion  nsnlnst  the  person  |  Imprisonment  of 
Jvdsntent  debtor. 

For  want  of  sufficient  persona!  property.  Whereon  to  levy,  the 
constable  must,  if  the  'execution  rt-quires  it,  arrest  the  judgment 

n04 
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debtor^  and  coayey  him  to  the  jail  of  the  county*  The  keener 
of  the  jail  must  thereupon  keep  the  judgment  debtor  in  custody, 
in  all  respects  as  if  the  execution  was  issued  out  of  the  suprenie 
conxt,  until  the  judgment  and  the  fees  of  the  constable  are  paid; 
or  until  the  judgment  debtor  is  thence  discharged,  in  due  course 
of  law ;  except  that  if  the  execution  has  an  indorsement,  showing 
that  the  judgment  was  rendered  in  an  action  for  a  penalty  or 
forfeiture,  given  by  a  statute  of  the  State,  the  sherifif  shall  not 
admit  the  judgment  debtor  to  the  liberties  of  the  jail, 
R.  B.,   part  of  H  ISl  and  148. 

S  80a8.  [Am*d,  1888.]  ^When  Jadyment  debtor  to  be  dia- 
obarffed. 

If  a  person  committed  to  jail  by  virtue  of  an  execution  issued 
by  a  justice  of  the  peace,  or  out  of  the  municipal  court  of  Buf- 
falo, or  by  virtue  of  an  execution  issued  by  a  county  clerk  on 
a  transcript  of  a  judgment  recovered  before  a  justice  of  the  peace, 
or  in  the  said  municipal  court  of  Buffalo,  has  a  family  within 
the  state  for  which  he  provides,  he  must  be  discharged,  after 
remaining  in  custody,  either  with  or  without  being  admitted  to 
the  jail  liberties,  thirty  days;  otherwise  he  must  be  discharged 
after  so  remaining  sixty  days. 

Id..  S  102.  am*d.    Albany  City  Court,  U  X884.  cb.  Itt;  U  188S,  eb.  98. 

i  8084.  AffldaTitf  dlselaarffe. 

In  order  to  procure  a  discharge,  as  prescribed  in  the  last  section, 
the  prisoner  must  make,  and  deliver  to  the  sheriff  or  jailer,  an 
affidlivit,  stating  the  factii  which  entitle  him  thereto,  according 
to  the  provisions  of  that  section.  Upon  receiving  such  an.  affi- 
davit the  sheriff  or  jailer  must  forthwith  discharge  the  pisoner 
from  his  custody.  He  must  thereupon  deliver  the  affidavit  to 
the  clerk  of  the  county,  who  must  file  it  in  hia  office^  without  fee. 

Id.,  if  158  and   104. 

I  8086.  Penalty^  for  not  dlsebargrlBar* 

A  sheriff  or  jailer,  who  refuses  to  discharge  the  prisoner,  upon 
receiving  such  an  affidavit,  forfeits  twenty-five  dollars  for  each 
day,  daring  which  he  detains  the  prisoner;  to  be  recovered  by  the 
latter,  in  addition  to  any  damages,  which  be  sustams  by  reaflon 
of  the  false  imprisonment. 

Id.,   I  100. 

(  8O30.  Allldavlt  a  defence  to  action  for  escape. 

The  receipt  of  such  an  affidavit  is  a  defence,  to  an  action 
brought  against  the  sheriff  or  jailer,  by  reason  of  the  prisoner's 
discharge. 

Id.,  I  106. 

I  8087.  Discbarire  not  to  affect  Judgment. 

Notwithstanding  the  discharge  of  a  judgment  debtor,  as  pre- 
acribed  In  the  last  four  sections,  the  judgment  remains  valid  «s 
against  his  property;  and  a  new  execution  may  be  issued  accord- 
ingly, as  if  he  had  not  been  imprisoned. 

Id.,  f  157. 

I  8088.  Kxeentlon  upon  Jadflrment  In  action  tor  a  cbattel. 

in  an  action  for  a  chattel,  the  possession  of  which  has  not 
been   delivered  to  the   prevailing  party^   an  execution,   for   the 
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delirery  of  the  posseflsion  thereof  to  him,  as  well  as  for  any 
damages  recovered  by  him,  may  be  issued  by  the  justice;  nnleaa 
the  judgment  has  been  docketed  in  the  county  clerk's  office,  as 
prescribed  in  title  sixth  of  this  chapter.  It  must  be  to  the  same 
effect,  and  executed  in  the  same  manner,  as  a  like  execution 
issued  upon  a  Judgment  rendered  in  the  supreme  couK;  except 
that  it  must  be  directed  generally  to  any  constable  of  the  county; 
and  that  the  direction  to  satisfy  a  sum  of  money,  out  of  the 

groperty  of  the  judgment  debtor,  must  be  in  the  form  prescribed 
1  this  title  for  a  like  direction,  where  an  execution  is  issued  by 
a  justice  of  the  peace,  upon  a  judgment  for  a  sum  of  money. 
gQbstltut*  for  L.  1806,  part  of  eta.  181. 


i  80S9.  Aetlon  a«alBst  constable  for  not  retnrntnflr  oze- 
ciitlon. 

If  a  constable  fails  to  return  an  execution  within  fiye  daya 
after  the  return  day  thereof,  the  party,  in  whose  favor  it  was  la- 
sued,  may  recoyer.  In  an  action  against  the  constable,  the  amount 
of  the  execution,  if  it  was  issued  upon  a  judgment  for  a  sum 
of  money;  or  if  it  was  for  the  delivery  of  the  possession  of  a 
chattel,  the  value  of  the  chattel,  as  specified  in  the  judgment, 
together  with  the  damagea  and  costs  awarded  thereby;  and,  in. 
either  case,  with  interest  from  the  time  when  the  Judgment  was 
rendered. 

B.  A.,  i  160. 

f  8040.  Constable  not  to  act  nnder  ovocntlon  after  ve- 
mi*n  day. 

A  constable  shall  not  levy  upon  6r  sell  property,  or  arrest  a 
defendant,  or  take  possession  of  a  chattel,  by  yirtue  of  an  execn- 
tion,  after  the  time  limited  therein  for  its  return,  unless  the 
execution  has  been  renewed;  nor  shoil  he  do  any  act  under  a 
renewed  execution,  after  the  expiration  of  the  time  for  which 
it  has  been  renewed. 

Id..  I  161. 

I  3041.  Aetfon  agrainat  constable  for  money  collected. 

Where  money,  collected  by  a  constable  upon  an  execution.  Is 
not  paid  over  by  him  according  to  law,  any  person  entitled 
thereto  may  maintain  an  action  in  his  own  name,  upon  the  in- 
strument of  security  given  by  the  constable  and  his  sureties;  and 
may  recover  therein  the  sum  so  collected,  with  interest  from 
the  time  when  it  was  collected. 

Id..  I  168. 

I  8042.  Dnty  of  constable  whose  term  of  offlce  bas  ex« 
pired. 

A  constable,  to  whom  an  execution  is  delivered,  whose  term 
of  office  expires  on  or  before  the  return  dny  thereof,  must  mo- 
ceed  thereupon  in  the  same  manner,  as  if  his  term  of  office  had 
not  expired:  and  he  and  his  sureties  are  linhle  for  any  neglect 
of  duty,  with  respect  to  the  execution:  or  for  money  collected 
thereunder,  or  for  dnnin^es  Hn!?tnined  by  reason  of  any  act 
done  by  the  constable,  tnnrhfnr  the  rxocutinn,  in  the  same  manner, 
and  to  the  same  extent,  ns  if  his  term  of  office  had  not  expised. 

Id..  II  266  «Bd  266.    See  U  1872,  eh.  788  (9  Bdm.  481). 
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i  8048.  Bxeevttoa  «poa  Judsmeait  do^keteA  with  oouaty 
clerk. 

Where  a  judgment,  rendered  by  a  justice  ot  the  peace,  has 
been  docketed  with  a  county  clerk,  upon  the  filing  either  of  a 
transcript  from  the  justice's  docket,  or  of  a  transcript  from  the 
clerk's  docket  of  another  county,  the  execution,  to  be  issued 
thercnpon  by  the  county  clerk,  must  be  in  the  same  form,  and 
executed  in  the  same  manner,  as  an  execution  issued  upon  a. 
judgment  of  the  county  court;  except  bb  otherwise  prescribed  in 
section  1367  of  this  act;  nnd  except,  also,  thnt,  where  the  judg- 
ment is  for  a  sum  less  than  twenty-fiye  dollars,  exdnsire  of 
costs,  the  direction  to  Mitisfy  the  judgment  out  of  the  real  prop- 
erty of  the  judgment  debtor  must  be  omitted.  In  that  case  the 
provisions  of  this  act,  relating  to  the  satisfaction  of  an  execution 
out  of  the  judgment  debtor's  real  property,  are  not  applicable 
thereto. 

Oo.  Proc.,  I  64,  mbd.  18.    See  ff  Vnf  •oA  186T.  Mtts. 
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TITLE  VIIL 

Appeals. 

Article  1,  Appeals   generally. 

2.  Aipeul  wuei-e  a  uew  trial  la  not  had  in  the  appellate  cottTi 
a.  Appeal  tor  a  new  trial  In  the  apiieUate  court. 

ARTICLB  FIRST. 

Appeals  generally , 

.  See.  S044,  Joitlce's  judgment  rev4e«fed  by  appeal. . 

iHH6,  Who  may  appeul;  to  wbat  court  apiMsaL  to  be  taken. 

3040.  Appeal;   wben  and  how  taken. 

3047.  Service  of  notice  upon  Justice;  payment  of  costs  aad  IM. 

8048.  Service  of  notice  upon  respondeat. 

304U.  Amendment:  when  allowed. 

3050.  Undertaking  to  stay  execution  upon  judgment. 

So&l.  Proceedings;   bow  stayed. 

3062.  Id.;   when  Justice  Is  dead,  etc. 

8053.  Betnru. 

8064.  Id.;  when  Justice  has  gone  out  of  office. 

8066.  Fuilher  return;  how   compelled. 

8066.  Id.;    when  Justice  is  dead,   etc. 

8067.  Proceedings  wben  error  in  fact  is  alleged. 

8068.  Restitution  upon  reversal. 
3069.  Setting  off  costs  and  recovery. 

8000.  Certain  sums  may  be  included  in  disbursements. 

8001.  Judgment-roU. 

I  8044,  Justice's  Judaiiaent  reviewed  by  Appeal. 

The  ouly  mode  of  reviewing  a  judgment,  rendered  by  a  justice 
of  the  pefice  in  a  ciTil  action,  is  by  an  appeal,  as  prescribed  in 
this  title. 

Co.  Proc.,  part  of  9  861. 

9  8046.  [Am'd,  189B.]  "Who  may  appeal |  to  frhat  court 
appeal  to  be  taken. 

An  appeal  may  be  taken  by  any  party  aggrieved  by  the  judg- 
ment. Except  T\-here  the  judgment  is  rendered  by  a  justice  of 
the  peace  of  the  city  of  Buffalo,  the  appeal  must  be  to  the  county 
court  of  the  county  where  the  judgment  was  rendered. 

Id.,  part  of  H  826  and  862;  L.  1886.  cb.  946. 

I  8040.  [Am'd,  1882.]    Appeal)  wben  and  bow  taken. 

An  appeal  must  be  taken  within  twenty  days  after  the  entry 
of  the  judgment  in  the  justice's  (^ocket;  except  that,  where  a 
defendant  appeals  from  a  judgment  rendered  in  an  action, 
wherein  he  did  not  upi>our,  and  the  summons  w*a8  not  personally 
served  upon  him,  the  appeal  may  be  taken  within  twenty  days 
after  personal  service  upon  him,  on  the  part  of  the  plaintiff,  of 
written  notice  of  the  entry  of  the  judgment;  but  not  after  the 
expiration  of  five  years  from  the  entry  of  the  judgment.  An 
appeal  is  taken  by  serving  upon  the  justice  by  whom  the  judg- 
ment was  rendered,  and  upon  the  respondent,  a  written  notice 
of  appeal,  subscribed  either  by  the  appellant,  or  by  his  attorney 
in  the  appellate  court 

M..  part  of  If  863  and  854. 
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I  804T.  Bcrrlce  of  aoitice  nporn  Jvatlcei  payaaent  of  costs 
amd  f«c« 

Service  of  the  notice  of  appeal  upon  the  justice,  must  be  made 
by  deliyerinfir  it  to  him  personally,  or  to  his  clerk,  appointed 
pursuant  to  law;  but  if  the  justice  is  dead,  or  if  neither  he  nor 
his  clerk  can,  after  reasonable  diligence,  be  found  within  the 
oounty,  service  of  the  notice  upon  the  justice  may  be  made  byi 
delivering  it  to  the  clerk  of  the  appellate  court.  Unless  the 
Justice  is  dead,  the  appellant  must,  at  the  time  of  serving  the 
notice,  pay  to  the  i^ersou  to  whom  it  is  delivered  the  costs  of 
the  action,  Included  in  the  judgment,  and  the  sum  of  two  doUarii, 
^s  the  fee  of  the  justice  for  making  the  return. 
Go.  Pro.«..  part  of  U  304  nod  360. 

I  3048.  Service  of  notice  upon  respondent* 

Service  of  the  notice  of  appeal  upon  the  respondent  may  be 
made,  by  delivering  it,  in  any  piart  •  :  thfi  Slate,  to  the  respondent 
personally*  or  in  one  of  the  following  methods: 

1.  If  the  respondent  is  a  resident  of  the  county,  by  leaving  it 
at  his  residence,  with  a  person  of  suitable  age  and  discretion. 
If  h^  Is  not  a  resident  of  the  county,  and  the  person  who  ap- 
peared as  his  attorney  upon  the  trial  is  a  resident  thereof,  it 
may  be  served  upon  the  attorney,  either  personally,  or  bv  leaving 
it  at  his  residence,  with  a  person  of  suitable  age  and  discretion. 

2.  If  service  within  the  county  cannot  be  made,  with  due 
dillgen<?e,  upon  the. respondent  i)ersonally,  or  in  the  method  pre- 
scrioed  in  the  foregoing  subdivision,  the  notice  of  appeal  may 
be  served  upon  him,  by  delivering  it  to  the  clerk  of  the  appellate 
court. 

Id.,  part  of  S  364. 

S  8049.  Ajnendment)  irlaen  alloired* 

Wliere  the  .appellant,  seasonably  and  in  good  faith,  serves  the 
&otioe  of  appeal,  upon  either  the  justice  or  the  respondent,  but 
emits,  through  mistake,  inadvertence,  or  excusable  neglect,  to 
servie  it  upon  the  other,  or  to  do  any  other  act  necessair  to 
lierfect  the  appeal,  the  appellate  court,  u^n  proof  by  affidavit 
of.  the  facts,  may,  in. its  discretion,  permit  the  omission  to  be 
supplied,  or  an  amendment  to  be  made^  upon  such  terms  as 
Justice  requires. 

Id..   I  32T. 

I  40S0.  Undertaklsiir  io  stay  execvttoA  apoa  Jndsmei&t. 

]  *  the  appellant  desires  a  stay  of  execution,  he  must  give  a 
written  undertakiag,  executed  by  one  or  more  sureties,  approved 
by  the  justice  who  rendered  the  judgment,  or  by  a  judge  of  the 
appellate  court,  to  the  efifect  that,  if  the  appeal  is  dismissed;  or 
If  judgment  is  rendered  agairitrt  the  appellnnt  in  the  appellate 
court;  and  an  execution  issued  thereupon  ia  returned  wholly  or 
partly  unsatisfied;  the  sureties  will  pay  the  amount  of  the  judg- 
ment, or  the  portion  thereof  remaining  unsatisfied,  not  exceeding 
a  sum,  specified  in  the  undertaking,  which  must  be  at  least  one 
hundred  dollars,  and  not  less  than  twice  the  amount  of  the 
judgment;  or,  if  the  judgment  in  the  justice's  court  is  for  the 
recovery  of  a  chattel,  that  the  sureties  will  pay  the  sum  fixed 
by  that  judgment  as  the  value  of  the  chattel,  toarother  with  the 
damages,  if  any,  awarded  for  the  taking,  withholding,  or  deten- 
tion thereof.    A  copy  of  the  undertaking,  «3^^  r  ootice  of  the 
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delivery  thereof,  must  be  -gerred  wttii  the  notice  of  «ppeal.  and 
In  like  manner.     Section  1335  of  this  act  applies  to  such  an 
undertaking. 
Oo.  Pno..  11  SB6  and  806. 

t  80bl.  ProceedlAflr«|  koir  stayed 

The  delivery  of  the  undertaking  to  the  Justice  or  to  his  clerk. 
;  ppointed  pursuant  to  law,  and  seryice  of  a  copy  thereof,  and  ^ 
^notice  of  the  delivery  thereof,  stay  the  issuing  of  an  execution 
upon  the  judgment.  If  an  execution  has  been  Issned,  the  service 
of  a  copy  of  the  undertaking,  certified  by  the  Justice  or  the  clerli: 
or  accompanied  With  an  affidavit^  showing  that  it  is  a  copy,  ana 
that  the  original  has  been  duly  filed,  upon  the  officer  holoittg  the 
execution,  stays  further  proceedings  thereunder. 

Id.,  I  8S7. 

I  8089.  Id.  I  ^rhen  lustlce  Is  de»41y  ete. 

Where  the  justice  is  dead,  or  cannot,  with  due  diligence,  be 
found  within  the  county,  and  he  has  no  clerk,  appointed  pursuant 
to  law,  or  the  clerk  cannot,  with  due  diligence,  oe  found  within 
the  county,  the  undertaking  may  be  filea  with  the  clerk  of  the 
appellate  court.  In  that  case,  notice  of  the  filing  must  be  given 
to  the  respondent,  as  prescribed  in  section  3048  of  this  act,  for 
service  of  a  notice  of  appeal  upon  him.  The  filing  of  the  under- 
taking has  the  same  effect,  as  the  delivery  thereof  to  the  jus- 
tice; and  a  copy  thereof  certified  by  the  county  clerk,  served 
upon  the  officer  holding  an  execution,  has  the  same  effect*  as  If 
it  was  certified,  as  prescribed  in  the  last  section. 

Id.,   i  858. 

I  8053.  Return. 

The  justice  must,  after  ten  and  within  thirty  dara  firom  the 
service  of  the  notice  of  appeal,  and  the  payment  of  the  costs  aad 
fee,  as  prescribed  in  section  3047  of  this  act,  make  a  return  t* 
the  appellate  court,  annex  thereto  the  notice  of  appeal  and  the 
undertaking,  if  any  has  been  delivered  to  him  or  to  his  derk,  and 
file  the  same  with  the  clerk  of  the  appellate  court  The  return 
roust  contain  all  the  proceedings,  including  the  evidence  and  the 
judgment:  unless  the  appellant  has,  in  his  notice  of  appeal, 
demanded  a  new  trial,  in  a  case  where  he  is  entitled  thereto, 
II  fl  prescribed  in  article  third  of  this  title.  In  the  latter  case, 
the  justice  must  return  the  summons,  togvther  with  each  war- 
rant of  attachment,  order  of  arrest,  or  reqaisition  to  fefilevy,  or 
execution  granted  by  him  in  the  action,  with  the  proof  of  the 
service  thereof;  the  pleadings,  or  copies  thereof;  the  proceedings 
upon  the  trial;  and  the  judgment;  with  a  brief  statement  of  tlie 
amount  and  nature  of  the  claims  litigated  by  the  parties.  But 
he  need  not  return  the  evidence,  or  any  part  thereof,  unless  be 
is  required  so  to  do  by  the  special  order  of  the  appellate  covrt. 

Id.,   i  800,  am'd. 

I  8054.  Id.  I  when  Jnatlce  has  grone  out  off  ofllee. 

Where  the  justice  has  gone  out  of  office,  he  must,  nevertheless, 
make  a  return  in  the  same  manner,  and  his  return  has  the  i 
effect,  as  if  he  remained  in  office. 

Id..  I  861. 
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I  aOII6.  Farther  return  i  bow  eompelled* 

If  the  return  is  defective,  the  appellate  conrt  may  direct  the 
jiutice  to  make  a  further  or  amended  return,  as  often  as  is 
necessary.  The  appellate  court  may  compel  the  justice,  by  at- 
tachment, to  make  and  file  a  return,  or  a  further  or  amended 
return.  The  court  is  always  open  for  those  purposes.  Where 
the  justice  has  removed  to  another  county  of  the  State,  the 
appellate  court  may  compel  him  to  make  the  return,  as  if  he  was 
still  within  the  county  wnere  the  judgment  was  rendered. 

Os.  Tnc„  U  aea  and  868. 

I  909^  Id.|  When  Jnstlee  Is  dead^  ete. 

If  the  Justice  dies,  becomes  a  lunatic,  absconds,  removes  from 
the  State,  or  otherwise  becomes  unable  to  make  the  return,  the 
appellate  court  may  receive  affidavits,  or  examine  witnesses,  as 
to  the  evidence  and  other  proceedings  taken,  and  the  judgment 
rendered,  before  the  justice;  and  may  determine  the  appeal,  as 
if  a  return  had  been  duly  made  by  the  justice. 

Id..  I  888. 

I  8057.  Proeeedlttffs  vrhea  error  In  faei  is  alleged. 

Where  an  appeal  is  founded  upon  an  error  in  fact  in  the  pro* 
ceedings,  not  affecting  the  merits  of  the  action,  and  not  within 
the  knowledge  of  the  justice^  the  court  may  determine  the  matter 
upon  affidavits;  or,  in  its  discretion,  upon  the  examination  of 
witnesses;  or  in  both  methods. 

Id.,  put  of  I  68. 

I  MNB8.  Restitntlon  npon  revcMal. 

Where  the  judgment  of  the  justice  is  reversed  or  modified,  the 
appellate  oonrt  may  make  or  compel  restitution  of  property  or 
•T  a  rls^t  lost  by  means  of  the  erroneoos  judgment;  but  not  so 
as  to  affect  the  title  of  a  purchaser,  in  good  faith  and  for  value, 
of  property  sold  by  virtue  of  a  warrant  of  attachment  in  the 
action,  or  an  execution  Issued  upon  the  judgment.  In  that  case, 
the  appellate  court  may  compel  the  value,  or  the  purchase-price 
to  be  restored,  or  deposited  to  abide  the  event  of  the  action,  as 
justice  requires.  Six  days*  notice  of  an  application  for  an  order 
for  restitution  must  be  given;  and,  if  the  application  Is  granted 
before  judgment,  the  proper  direction  may  be  included  therein. 

Id.,  I  860. 

f  8069.  Settlnv  off  costs  and  reeoTerr* 

If,  upon  the  appeal,  a  sum  of  money  is  awarded  to  one  party, 
and  costs  are  awarded  to  the  adverse  party,  the  appellate  court 
must  set  off  the  one  against  the  other,  and  render  judgment  for 
the  balance. 

Id.,  i  870. 

i  8000.  Certain  snnis  may  he  Included  In  dlsbnrsentents. 

Where  costs  are  awarded  to  the  appellant,  he  may  include,  in 
the  disbursements  upon  the  appeal,  tne  costs  and  fee  x>&id  to  the 
justice  upon  taking  the  appeal;  and,  where  the  judgment  rendered 
by  the  justice  was  against  the  appellant,  he  may  also  include,  in 
those  disbursements,  the  costs  of  the  action,  before  the  justice, 
which  he  would  have  been  entitled  to  recover,  if  the  judgment 
of  the  justice  had  been  In  his  favor.  • 

li.,  part  sf  f  871. 
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S  8061.  Jndarment-roll. 

The  clerk,  immediately  after  entering  final  judgment  upon  the 
determination  of  an  appeal,  must  attach  together  and  file  such 
of  the  following  papers,  as  were  naed  upon  the-  appeal;  which 
constitute  the  judgment-roll: 

1.  The  return  of  the  justice,  or  a  certified  copy  thereof;  the 
notice  of  appeal;  and  the  undertaking,  if  any  has  been  given. 

2.  The  verdict,  report,  or  decision,  oAd  each  offer,  if  any,  mad* 
as  prescribed  in  article  third  of  this  title. 

3.  A  certified  copy  of  the  judgment,  together  with  each  notice 
of  exceptions,  or  case,  which  is  then  on  file. 

4.  Every  other  paper,  then  on  file,  and  a  certified  eo^y  of  every 
order,  which  in  any  way  involves  the  marits,  or  necessarily  af- 
fects the  judgment. 

HXU, 
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ARTICIiB  SBCOIfD. 

Appedi  where  a  new  tried  is  not  had  in  the  appellate  court. 

8ac.  a062.  Hearing  •£  appeal;  dUmlSBal  thereof. 
80ec.  Jodcment. 

3064.  WlieD  Dew  trial  In  justice's  court  may  be  directed, 

3065.  id.;  proceedlDga  before  justice. 

3066.  Goats;  when  awarded. 
9067.  Amomnt  of  coeta. 

i  9002.  CAm'd,  1805.]  Hestrlns  of  appeaili  dlaoaisMa 
thereof. 

If  the  case  is  one  where  the  appellant  is  not  entitled  to,  or  has 
not  demanded,  a  new  trial  in  the  appellate  court,  as  prescribed 
in  section  3068  of  this  act,-  the  respondent  may,  within  twenty 
days  of  the  service  on  him  of  the  notice  of  appeal,  serve  upon 
the  appellant  or  his  attorney  a  written  stipulation  that  the  judg- 
ment appealed  from  may  be  reversed  with  five  dollars  costs  and 
disbursements  of  the  appeal,  and  thereafter  no  further  steps  shall 
be  taken  in  such  appeal,  except  to  enter  judgment  In  pursuance 
of  such  stipulation  for  the  enforcement  thereof;  in  case  such 
stipulation  shall  not  be  so  served,  the  appeal  may  be  brought  to 
a  hearing  in  the  appellate  court  at  any  term  thereof  at  which  such 
an  appeal  can  be  heard,  held  after  the  return  is  filed,  upon  a 
notice  by  either  party  of  not  less  than  eight  days.  It  must  be 
placed  upon  the  calendar,  and  must  continue  thereupon  without 
further  notice  until  «  is  nnally  di8j)08ed  of.  If,  after  being  regu- 
larly placed  upon  the  calendar,  neither  party  brings  it  to  a  hear- 
ing before  the  end  of  the  second  term  thereafter  at  which  it 
might  be  noticed  for  hearing  and  heard,  the  court  must  dismiss 
the  appeal  unless  it  directs  the  same  to  be  continued  for  causa 
shown. 

Co.   Proc.,    I   304;   L.    1805,   eta.   046. 

I  3063.    [Am*il,   1803,    lOOO.    1011.1      Jndfrment. 

In  a  case  specified  in  the  last  section,  the  appeal  must  be  heard 
upon  the  original  iiapers  or  a  certified  copy  thereof,  and  a  copy 
or  copies  thereof  need  not  be  furnished  for  the  use  of  the  court. 
The  appellate  court  must  render  jiWgment  according  to  the 
justice  of  the  case,  without  regard  to  technical  errors  or  defects 
which  do  not  affect  the  merits.  It  may  affirm,  modify,  or  reverse 
the  judgment  of  the  justice,  in  whole  or  in  part,  and  as  to  any  or 
all  of  the  parties,  and  for  errors  of  law  or  of  fact,  and  where  the 
judgment  is  contrary  to  or  against  the  weight  of  the  evidence 
the  appellate  court  may,  upon  its  reversal  of  a  judgment,  order  a 
new  trial  before  the  same  justice  or  before  another  justice  of  the 
same  county  to  be  designated  in  the  order,  and  at  a  time  and 
place  to  be  specified  in  the  order,  and  in  such  a  case  the  costs 
of  the  appeal  shall  be  in  the  discretion  of  the  appellate  court. 

Am'd  by  L.  1883,  ch.  380;  U  1900,  ch.  553;  L.  1911,  ch.  364,  In  effect 
Sept.    1,    1911. 

I  3004.  IVhen  neiv  trial  In  Jnatlee'a  court  may  be  dl* 
rected. 

If  the  appeal  is  taken  by  the  defendant,  who  failed  to 
appear  before  the  justice,  either  upon  the  return  of  the  sum- 
mons, or  at  the  time  to  which  the  trial  of  the  action  was  ad- 
journed; and  he  shows,  by  affidavit  or  otherwise,  that  manifest 
injustice  has  been  done,  and  renders  a  satisfactory  excuse  for  his 
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default;  the  appellate  court  maj,  in  its  discretion,  set  aAde  the 
judgment  appealed  from,  or  stay  proceedings  thereunder,  and  bj 
order  direct  a  new  trial,  before  the  same  justice,  or  before  another 
justice  of  the  same  county,  (>signated  in  the  order,  at  such  a 
time  and  place,  specified  in  the  order,  and  upon  such  terms,  ms 
it  deems  proper. 
Go.  Proc.,  part  of  i  866. 

i  8068.  [Am'd,  1808.]    Id.|  proeeedinss  before  Jwatioe. 

Where  a  new  trial  is  directed  befqre  a  justice,  as  prejMaribed  In 
the  last  two  sections,  the  parties  roust  appear  before  him,  at  the 
time  and  place  speciued  in  the  order  of  the  appellate  couit,  with- 
out serTice  of  any  notice,  or  of  a  copy  of  the  order,  thereupon 
the  like  proceedings  must  be  had  in  the  action,  as  upon  the 
return  of  a  summons  personally  served. 

L.   1808    cb.  B80. 

I  8066.  Costs  I  frhen  air^rded. 

Upon  an  appeal  povided  for  in  this  article,  the  award  of  costs 
Is  regulated  as  follows:  ' 

1.  If  the  appeal  is  dismissed,  because  neither  party  brings  it 
to  a  hearing,  as  prescribed  in  this  article,  costs  shall  not  be 
awarded  to  either  party. 

2.  If  the  judgment  is  reversed  for  an  error  in  fact,  not  affect- 
ing the  merits;  or  if  a  new  trial  is  directed,  before  the  same  or 
another  justice,  as  prescribed  in  this  article;  the  costs  of  the 
appeal  are  in  the  discretion  of  the  appellate  court. 

3.  If  the  judgment  is  affirmed,  costs  must  be  awarded  to  the 
respondent. 

4.  If  the  judgment  is  reversed,  costs  must  be  awarded  to  the 
appellant. 

5.  If  the  judgment  is  affirmed  only  in  part,  the  costs,  or  such 
a  part  thereof,  as  to  the  appellate  court  seems  just,  not  exceeding 
ten  dollars,  besides  disbursements,  may  be  awarded  to  either 
party. 

Go.  Proc..  part  of  f|  S68  and  871. 

i  8067.  Avftount  of  eostf . 

Upon   an  appeal,   provided    for    in    this  article,   costs,   when 
awarded,  must  be  as  follows,  besides  disbursements: 
To  the  appellant,  upon  reversal,  thirty  dollars. 
To  the  respondent,  upon  affirmance,  twenty-five  dollars. 
Id.,  put  of  I  71,  sm-d. 
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AirriCIiB  THIRD. 

Appeal  for  a  new  trial  in  the  appellate  court 

Am.  8068.  Wlien  appeUAOt  majr  d«mAiid  new  tvUI  in  appellate  oooit. 
8060.  Undertaking  to  be  glren. 

8070.  Offer    to    compromise    before    return. 

8071.  Proceedings  In  appellate  oonrt. 

8072.  Offer  to  compromise  after   return. 
8078.  Amoont  of  costs. 

I  8068.  [Am'd,  1803.]  liVJbien  appellant  mmy  demand  n«w 
trial  in  appellate  court. 

Where  an  issue  of  fact  or  an  issue  of  law  was  joined  before 
the  justice,  and  the  sum,  for  which  judgment  was  demanded  by 
either  party  in  his  pleading,  exceeds  hfty  dollars;  or  where,  in  an 
action  to  recover  a  chattel,  the  value  of  the  property,  as  fixed, 
together  with  the  damages  recovered,  if  any,  exceeds  ^ty  dol- 
lars; the  appellant  may,  in  his  notice  of  appeal,  except  when  the 
ai)peal  is  to  the  county  court  of  Kings  county,  demand  a  new 
trial  in  the  appellate  court;  and  thereupon  is  entitled  thereto, 
whether  the  defendant  was  or  was  not  present  at  the  trial.  An 
appeal  from  a  judgment  of  a  justice's  court  or  by  a  justice  of 
the  peace  in  the  city  of  Brooklyn,  or  any  of  the  towns  in  the 
county  of  Kings  must  be  taken  and  disposed  of  in  the  manner 
prescribed  in  articles  first  and  second  of  this  chapter  and  title, 
and  not  otherwise. 

li.    1888,    Ch.    380. 

I  8068.  IJndertakins  to  be  oriTen. 

To  render  such  an  appeal  effectual,  the  appellant  must  at  the 
time  of  the  service  of  the  notice  of  appeal  upon  the  justice, 
give  the  undertaking  required,  by  this  title,  to  stay  the  execution 
of  the  judgment. 

Oo.  Prse.,  part  of  |  805. 

i  SOTO.  [Am'd,  1885.]    OHer  to  compromise  before  return. 

Upon  an  appeal,  provided  for  in  this  article,  from  a  judgment 
for  a  sum  of  money  only,  either  party  may,  within  fifteen  days 
after  service  of  the  notice  of  appeal,  serve  uoon  the  adverse 
part3^,  or  upon  his  attorney,  a  wntten  offer  to  allow  judgment  to 
be  rendered  in  the  appellate  court,  in  favor  of  either  party,  for, 
a  specified  sum.  If  the  offer  is  not  accepted,  it  cannot  be  proved 
upon  the  trial.  If  the  party,  within  ten  days  after  service  of 
the  offer  upon  him,  serves  upon  the  party  making  the  same,  or; 
upon  his  attorney,  written  notice  that  he  accepts  the  offer,  he 
must  file  it,  with  an  affidavit  of  service  of  the  notice  of  accept-' 
ance,  with  the  clerk  of  the  appellate  court,  who  thereupon  must 
enter  judgment  accordingly.  Where  an  offer  is  made  as  above 
provided,  the  party  refusing  to  accept  the  same  shall  be  liable 
for  costs  of  the  appeal,  unless  the  recovery  shall  be  more  favor- 
able to  him  than  the  sum  offered.  If  neither  party  makes  an 
offer,  as  provided  herein,  the  party  in  whose  favor  the  verdict, 
report  or  decision  in  the  appellate  court  is  given,  shall  be  entitled 
to  recover  his  costs  upon  the  appeal.  Costs  when  awarded  ac- 
cording to  the  provisions  of  this  section  shall  be  in  amounts  pro- 
Tided  in  section  three  thousand  and  seventy-three  of  this  article. 

M..  I  871;  U  ^860.  Ch.  866. 
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f  8071.  Proeeedinvs  In  apyellmte  ooavt. 

Upon  an  appeal,  provided  for  in  this  article,  after  the  expiration 
of  ten  days  from  the  time  of  filinir  the  justice's  return,  the  action 
is  deemed  an  action  at  issue  in  the  appellate  court;  and  all  the 
proceedings  therein,  inclading  the  entry,  enforcement,  and  re- 
view of  the  judgment,  are  the  same,  as  if  the  action  had  been 
commenced  in  the  appellate  court,  except  as  otherwise  specially 
prescribed  in  this  chapter. 

Go.   Proc.,   ii  8<M  and  800. 

I  8072.  Offer  to  eomproaiise  after  return. 

Either  oarty  may,  at  any  time  after  the  action  Is  deemed  at 
issue  in  the  appellate  court,  and  before  the  trial,  serve  upon  the 
adverse  party,  a  written  oflfer  to  allow  judgment  to  be  taken 
against  him,  for  a  sum,  or  property,  or  to  the  effect,  therein 
specified,  with  or  without  costs.  If  there  are  two  or  more  defend- 
ants, and  the  action  can  be  severed,  a  like  offer  may  be  made  by 
one  or  more  defendants,  against  whom  a  separate  judgment  may 
be  taken;  and,  if  it  is  accepted,  the  action  becomes  severed,  and 
may  proceed  against  the  other  defendants,  as  if  it  had  been 
originally  commenced  against  them  only.  If  the  party  receiving 
the  offer,  within  ten  days  thereafter,  serves  upon  the  adverse 
party,  notice  that  he  accepts  it,  he  may  file  it,  with  proof  of 
acceptance;  and  thereupon  the  clerk  must  enter  judgment  ac- 
cordingly. If  the  offer  is  not  thus  accepted,  it  cannot  be  proved 
upon  the  trial;  and  if  the  party,  to  whom  it  is  made,  fails  to 
obtain  a  more  favorable  judgment,  he  cannot  recover  costs  from 
the  time  of  the  offer,  but  must  pay  costs  from  that  time. 

Id.,  8  800. 

9  8073.  Amonnt  of  costs. 

Upon  an  appeal,  provided  for  in  this  article,  costs,  when 
awarded,  must  be  us  follows,  besides  disbursements: 

For  all  proceedings  before  notice  of  trial,  fifteen  dollars. 

For  all  subsequent,  proceedings  before  trial,  ten  dollars. 

For  the  trial  of  an  issue  of  law,  fifteen  doUars. 

For  the  trial  of  an  issue  of  fact,  twenty  dollars. 

For  the  argument  of  a  motion  for  a  new  trial  on  a  case,  fifteen 
dollars. 

For  each  term,  not  more  than  five,  at  which  the  appeal  is 
regularly  on  the  calendar,  excluding  the  term,  at  which  it  is 
tried,  or  otherwise  finally  disposed  of,  ten  dollars. 

Id.,  part  of  8  871,  am*d. 
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TITIJE*  IX. 
Costs. 

Sec.  3074.  When  ];>rcTaIllDK  party  to  rocoTcr  costs.    What  costs  allowed. 
8075.  Wben  neither  party  to  recorer  costs. 
3076.  Amount  of  costs  limited. 
8077.  Costs  upon  demurrer. 

3078.  Taxation  of  costs. 

3079.  Increased  costs. 

3080.  Costs  on  judgment  for  one  or  more  defendants. 
8081.  Costs  wrongfully  collected  may  be  recoTcred  back. 

i  3074.  [Am'd,  1903.]  When  prevailing  party  to  recover 
coHts.     What  costs  allowed. 

Except  as  otherwise  specially  prescribed  by  law,  a  party  who 
recovers  judgment  in  an  action  in  a  justice's  court,  is  entitled 
to  costs;  which  must  be  included  in  the  judgment.  Costs  con- 
sist of  the  fees,  allowed  by  law,  for  services  necessarily  rendered 
in  the  action,  at  the  request  of  the  party  entitled  to  costs,  or 
paid  by  him,  as  prescribed  by  law;  and  of  such  other  expenses, 
as  a  party  is  entitled  to  include  in  his  costs,  by  express  provision 
of  law.  The  defendant  in  an  action  brought  in  a  justice's  court 
may  require  security  for  costs  to  be  given,  where  the  plaintiff  is 
a  foreign  corporation.  So  far  as  practicable,  the  provisions  of 
title  three  of  chapter  twenty-one  of  this  act,  shall  apply  to  the 
proceedings  for  requiring  such  security,  the  requisites  of  the 
undertaking  and  the  justification  of  sureties  therein. 

2  R.  8.  247.  9  128  (2  Edro.  264);  L.  1867,  ch.  776,  fi  2  (4  Edm.  TOO);  L.  1806, 
ch.  692,  I  2  (6  Edm.  a08);  L.  1903,  cb.  276.    In  effect  Sept.  1,  1903. 

f  ."tOTS.  [Am'd,  1009.]  When  neither  party  to  recover 
eomtm* 

In  either  of  the  following  cases,  costs* shall  not  l>e  awarded  to 
either  party,  but  each  party  must  pay  his  own  costs: 

1.  Where  the  action  is  discontiuued  by  the  absence  of  tln^  jus- 
tice for  more  than  one  hour,  after  the  siminions  is  returnable,  or 
after  the  time  to  which  tht*  trial  has  been  adjourned. 

2.  Where  the  justice  is  disqnaliHed,  for  a  reason  specified  in 
section  fifteen  of  the  judiciary  law. 

3.  Where  the  action  is  discontinued,  upon  the  ground  that  the 
def«ndant  is  an  infant,  for  whom  a  guardian  ad  litem  has  not 
been  appointed. 

4.  In  an  action  to  recover  one  or  more  chattels,  where  the 
plaintiff  recovers  a  chattel,  or  part  of  a  chattel,  or  the  value 
thereof,  aiid  the  defendant  also  recovers  a  chattel,  or  part  of  a 
chattel,  which  has  been  replevied  snd  delivered  to  the  plaintiff, 
or  the  value  thereof.  The  pTnintifF  is  entitled  to  costs,  where 
both  parties  recover,  as  specified  in  this  subdivision,  unless  the 
chattel,  for  which  the  defendant  recovers,  has  been  replevied  and 
delivered  to  the  plaintiff. 

Am*d  br  L.  lf>09.  oh.  en,  |  X  Seo  note  P4  of  notes  of  Bonrr!  of  Stat- 
utory ronsoHilntfon  nt  end  of  cod«». 

I   ROre.   TAmM,  1»95.]      Amount   of  contii  limited. 

The  sum  to  be  awarded,  as  costs,  to  the  prevailing  partv.  px- 
cept  where  it  is  otherwise  specially  prescribed  by  law.  is  limited 
as  follows: 

1.  It  cannot  exceed  fifteen  dollars,  besides  the  fees  of  witnesses, 
where,  upon  the  trial  of  an  issue  of  fact  or  of  law,  either  party 
recovers  damages  to  the  amoun*  of  fifty  dollars  or  more,  or  one 
or  more  chattels,  the  value  of  which,  as  fixed,  together  with  the 
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damages,  if  any,  amounts  to  fifty  dollars  or  more;  or,  where,  if 
the  defendant  recovers  judgment,  the  sum  for  which  the  plaintiff 
demanded  judgment,  was  fifty  dollars  or  more,  or  the  value  of 
all  the  chattels,  to  recover  which  the  action  was  brought,  was 
stated  in  the  complaint  at  fifty  dollars  or  more. 

2.  In  every  other  case,  it  cannot  exceed  ten  dollars,  besides  the 
fees  of  witnesses,  attending  from  another  county. 

But  the  prevailing  party  is  entitled,  In  addition  to  the  sum 
specified  in  this  sec*tion,  to  the  fees  and  expenses  allowed  by  law 
for  a  commission  issued  to  examine  a  witness  not  residing  in  the 
county  or  in  -an  adjoining  county;  and  for  each  adjournment  ex- 
ceeding one,  which  was  granted  upon  the  application  of  the  party 
against  whom  the  judgment  Is  rendered. 

SnbRtltutod  for  L.  1866,  eta.  602,  9  2  (G  Edm.  804);  L.  1841,  eta.  138.  {  8 
(4  EUm.  546);  L.  1896,  ch.  607. 

S  3077.  Costs  upon  demurrer. 

Where  judgment  is  rendered  upon  the  trial  of  a  demurrer,  the 
costs  of  the  trial  must  be  included  therein;  otherwise  costs  are 
not  allowed  upon  the  trial  of  a  demurrer. 

See  Go.  Proe.,  S  64,  Bubd.  11. 

I  3078.  Taxation  of  costs. 

Where  a  justice  renders  a  judgment,  he  must  specify,  in  his 
docket-book,  the  items  of  costs,  which  were  allowed  by  him. 
Before  any  item  of  costs  is  thus  allowed,  other  than  a  fee  to  the 
justice,  or  to  a  juror  or  witness  who  attended,  or  to  a  constable 
who  has  certified  the  amount  of  his  fee,  upon  a  paper  filed  with 
the  justice,  the  party  must  show,  by  his  oath,  or  that  of  his 
attorney,  to  the  satisfaction  of  the  justice,  that  the  item  was 
actually  and  legally  paid  or  incurred. 

I  80TB.  Inereaaed  eoats. 

Increased  costs  must  be  awarded  in  fayor  of  the  defendant,  in 
an  action  in  a  justice's  court,  in  a  case,  and  increased  at  the  rate, 
specified  in  section  3258  of  this  act. 

1  8080.  Costs  on  Jndflrnient  for  one  or  more  defendants. 

In  an  action  against  two  or  more  defendfants,  not  united  in  in- 
terest,  who  make  separate  defences  by  separate  answers,  if  the 
plaintiff  fails  to  recover  judgment  against  all,  the  justice  mnat 
award  costs  to  those  who  have  judgment  in  their  favor. 

2  R.  S.  616,  I  18  (2  Edm.  639). 

I  8081.  Costs  wronfffnlly  collected  ntay  be  recovered 
back. 

Where  a  justice  includes  in  a  judgment  a  greater  amount  of 
costs  than  is  allowed  by  law,  or  an  improper  item  of  co8t»  or  fees, 
and  the  same  is  collected;  the  person  from  whom  it  was  collected 
may,  notwithstanding  the  judgment,  recover  from  the  justice  who 
has  received  it,  the  amount  thereof,  with  interest. 

2  R.  8.  266,  S  280  (2  Edm.  274). 

818 
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TITLE  X. 

Action  on  special  proceeding,  relating  to  an  <^TiiTHftl  straying 
upon  the  highway. 

8«e.  8082.  Action  aeainft  person  suffering  animals  to  stray. 
8U63.  Penalties  to  be  rccorcrcd. 
8084.  Certain   ofllcera  to  seize   animals  straying. 
8086.  When  prlrato  person  may  seize  such  animals. 

8086.  OOlcor  or  person  seising  to  present  petition. 

8087.  Precept  thereupon. 

8088.  Id.;    now    serred. 

8080.  Proof  of  serrlce  of  precept. 

8000.  Answer;  trial. 

8001.  Decision  In  favor  of  petitioner;  warrant  to  sell;  ezeeutlon  thereof. 
3002.  Application  of  proceeda  of  sale. 

softs.  Disposition   of  surplus. 

SUM.  Id.;  when  no  claim  made  within  a  rear. 

SOINS.  Order  upon  claim  for  surplus;  appeal  therefrom. 

80M.  Proeeedings  upen  decision  in  favor  of  person  answering. 

SOfKT.  Demand  of  possossion  before  trial.    Proceedings   tliereapoa 

8098.  Id.;   when  animal  wUfuUy  set  at  large  by  third  person. 

8000.  Action  by  owner   in  such  a    case. 

8100.  Action  by  petitioner  and  by  officer. 

3101.  Demand  of  possession  after  final  order   and   before  sale. 

8102.  Orier  upon  deuuind  of  possMslon;   appeal  tiieresnom. 


3103.  Id.;    star  of  proceedings. 
8104.  Appeal  from  final  order. 
SlOa.  Id.;   by  cUimant;  stay  of 


_    , __  proceedings  and  dellTory  of  iwssessloa. 

310A.  Proceedings  upon   afflrmanco. 

3107.  Limitation  of   action   for   seising   animals. 

3108.  Certain  actions  cannot  be  maintained. 

3100.  Where  aoToral  animals  are  trespassing,  damages  are  entire.    Pro- 
ceedings in  such  caaes. 
8110.  Proceedings  in  other  cases,  where  there  are  different  owners. 
Sill.  Surplus,   where  there  are  different  owners. 
8112.  When  one  action,  etc.,   supci-sedes  any  other. 
8118.  Rights  of  officer  when  private  person  falls  to  prosecute. 
8114.  Person  haying  a  special  property  deemed  owner. 
8110.  Agent   may  act  for  hli  principal. 

i  3082.  Aetlon  airalnat  pernom  suflerinc  anlmaU  to  •tratr* 

Anj  pcrgon,  who  suffers  or  permits  one  or  more  cattle,  horses, 
colts,  asses,  mules,  swine,  sheep,  or  goats,  to  run  at  large,  or  to 
he  herded  or  pastured,  in  a  public  street,  high  war*  park  or  place, 
elsewhere  thau  in  a  city,  incurs  thereby  the  penalty  or  penalties 
specified  in  the  nest  section;  and  any  resident  of  the  town,  or 
tuc  officer  to  whom  a  fine  or  penalty  is  to  be  paid  for  the  benefit 
of  the  poor,  ns  prescribed  in  section  2875  of  this  act,  or  the 
oTcrseer  or  superintendent  of  the  poor  of  the  town  or  district, 
in  which  one  or  more  of  those  animals  are  found  so  running  at 
large,  herded,  or  pastured,  may  maintain  an  action  against  him, 
in  a  justice's  court,  held  in  that  town  or  district,  to  recoyer  the 
penalty  or  penalties  so  incurred.  Where  the  action  is  brought 
by  a  private  person,  the  justice  must  pay  the  proceeds  of  an 
execution,  issued  upon  a  judgment  therein  in  favor  of  the  plaintiff, 
after  deducting  the  costs,  to  the  oiUcer,  who  might  have  brought 
the  action,  as  prescribed  in  this  section,  to  be  applied  by  him  to 
the  support  of  the  poor  within  his  town  or  district. 

L.  1862.  eta.  409,  i  1  (8  Edm.  M7);  L.  1872,  eh.  776,  fl  1  (9  Bdm.  476);  L. 
1867.  ch.  814  (7  Edm.  185). 

I  3088*  Pen«1ties  to  be  recovered. 

If  the  plaintiff  recovers  judgment,   in   an   action  brought  as 
prescribed  in  the  last  sectioa,  the  justice  must  award  to  him  the 
27  »»» 
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following:  sums,  by  way  of  penaltiee,  besides  the  costs  of  the 
action : 

1.  For  each  horse,  colt,  ass,  mule,  s\i  ine,  buJl,  ox,  cow,  or  calf, 
fiye  dollars. 

2.  For  each  sheep  or  goat,  one  dollar. 

The  entire  amount  of  the  penalties  may  be  recovered,  in  one 
action,  although  it  exceeds  the  sum,  for  which  a  justice  can 
render  a  judgment  in  an  ordinary  action. 

I  8084.  Certain  oflleera  to  setae  animals  straylnff. 

Where  one  or  more  cattle,  horses,  colts,  asses,  mules,  swine, 
sheep,  or  goats  are  found  running  at  large,  or  being  herded  or 
pastured,  in  a  public  street,  highway,  park,  or  pince,  elsewhere 
than  in  a  city,  the  overseer  of  highways  of  the  road  district,  or, 
if  they  are  so  found  within  an  incorporated  village,  the  street 
commissioner  thereof,  having  personal  knowledge  or  being  noti- 
fied of  the  fact,  must  immediately  seize  the  animal  or  auimnls, 
and  keep  it  or  them  in  his  possession,^  until  disposed  of  as  pre- 
scribed in  the  following  sections  of  this  title. 

See  note  to  S  8082,  ante. 

I  3066.  l¥ken  private  person  may  setae  aneh  antmala. 

Any  person  may  seize  one  or  more  animals  specified  in  the  last 
section,  then  running  at  large,  or  being  herded  or  pastured,  in 
a  public  street,  highway,  park,  or  place,  elsewhere  than  in  a  city, 
bordering  upon  real  property  owned  or  occupied  by  him;  or  then 
trespassing  upon  real  property  so  owned  or  occupied,  having 
entered  thereupon  from  such  a  public  street,  highway,  park,  or 
place.  The  person  making  the  seizure,  must  keep  the  animal 
or  animals  seized,  in  his  possession,  until  disposed  of  as  pre- 
scribed in  the  following  sections  of  this  title. 

See  L.  1862,  ch.  4S0,  f  2,  and  L.  1867,  ch.  814,  f  2  (7  Bdm.  IBB). 

I  3080.  OlUcer  or  person  setatns  to  present  petttton. 

An  officer  or  other  person,  who  seizes  an  animal  or  animals, 
as  prescribed  in  either  of  the  last  two  sections,  must  immediately 
file,  with  a  justice  of  the  peace  of  the  town  in  which  the  seizure 
was  made,  a  written  petition,  verified  by  his  oath;  setting  forth 
the  facts  which  bring  the  case  within  either  of  those  sections; 
briefly  describing  the  animal  or  animals  seized;  stating  either  the 
name  of  Uie  owner,  or  that  his  name  is  not  known  to  the  pe(i^ 
tloner,  and  cannot  be  ascertained  by  him  with  reasonable  dili- 
gence; and  praying  for  a  final  order,  directing  the  sale  of  the 
animal  or  animals  seized,  and  the  npplicatlon  of  the  proceeds 
thereof,  as  prescribed  in  this  title.  Where  the  petition  alleges, 
that  any  animni  or  animals  seized,  wore  then  trespassing  upon 
real  property  owned  or  occupied  by  the  petitioner,  it  must  state 
the  amount  of  the  damages,  if  any,  which  the  petitioner  has 
suRtflined  thereby.  In  that  case,  the  decision  of  the  justice,  or, 
where  the  issues  are  tried  by  a  jury,  the  verdict  must  fix  the 
amount  of  the  damages. 

See  Id..  IS.  and  L.  1867.  ch.  814,  f  2  (7  Bdm.  185). 

I  3087.  Precept  therenpon'. 

Upon  the  presentntion  of  the  petition,  the  Justice  mnst  issue 
a  precept  under  his  hnnd;  directed  to  the  owner.  If  his  name  U 
•tated  in  the  petition,  or.  if  it  is  not  so  stated,  directed  generally 
to  all  persons  haviug  an  interest  in  the  animal  or  animab  seised: 
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briefly  reciting  the  substance  of  the  petition;  describing  the 
animal  or  animals  seized,  and  requiring  the  person  or  persons, 
to  whom  the  precept  is  directed,  to  show  cause  before  the  justice, 
at  a  time  and  place  specified  therein,  not  less  than  ten  nor  more 
than  twenty  days,  after  the  issuing  of  the  precept,  why  the 
prayer  of  the  petition  should  not  be  granted, 

8068«  Id.  I  ho'w  served. 

The  precept  must  be  served  upon  the  person,  to  whom  It  Is 
directed  by  his  name,  within  the  same  time,  and  in  like  manner 
.as  a  summons  is  required  to  be  served,  as  prescribed  in  section 
2910  of  this  act.  Where  it  is  directed  generally  to  all  persons, 
having  an  Interest  in  the  animal  or  animals  seized,  it  may  hj 
served  by  a  constable  of  the  town,  or  by  an  elector  thereof, 
specially  authorized  so  to  do  by  a  written  indorsement  upon  the 
precept,  under  the  hand  of  the  justice,  by  posting  a  copy  thereof 
In  at  least  six  public  and  conspicuous  places  in  the  town  where 
the  seizure  was  made;  one  of  which  places  must  be  the  nearest 
district  school  house,  or,  if  the  seizure  was  made  within  an 
incorporated  village,  having  schools  in  charge  of  a  board  of 
education,  a  building  in  which  such  a  school  is  kept.  Each  copy 
must  be  so  posted,  within  two  days  after  the  precept  is  issued. 
W^bore  the  precept  is  directed  to  a  person  by  his  name,  and 
proof  is  made  by  affidavit,  to  the  satisfaction  of  the  justice, 
that  it  cannot,  with  reasonable  diligence,  be  personally  served 
ui>on  that  person,  within  the  county,  at  least  six  days  before 
the  return  day  thereof,  the  justice  may,  by  a  written  order, 
direct  that  service  thereof  be  made,  by  posting  copies  thereof, 
at  least  five  days  before  the  return  day,  as  prescribed  in  this  sec- 
tion; in  which  case,  service  thereof  may  be  made  accordingly. 

S  8069.  Proof  of  serrfee  of  preeept. 

At  the  place  where  the  precept  is  returnable,  and  at  the  expira- 
tion of  the  time  specified  in  section  2893  of  this  act,  the  pelitiotier 
must,  unless  the  precept  is  directed  to  a  person  by  his  name,  and 
he  appears,  furnish  proof  of  the  service  of  the  precept,  as  pre- 
scribed in  the  last  section.  If  it  was  served  by  a  constable,  eith  r 
personally  or  by  posting,  bis  written  return  upon  the  precept  is 
sufficient  proof  of  the  facts  relating  to  the  service,  as  stated 
therein.  If  it  was  served  by  a  private  person,  proof  of  service 
must  be  made  by  affidavit. 

I  80QO.  Ansvrer)  trial. 

The  owner,  or  a  person  having  an  Interest  in  any  animal  seised, 
may  appear  upon  tne  return  of  the  precept,  and  thereby  make  him- 
self a  party  to  the  ppecial  proceeding.  The  person  so  appearing 
may,  upon  the  return  of  the  precept,  file  a  written  answer,  sub- 
scribed by  him  or  his  attorney,  and  verified  by  the  oath  of  the 
person  subscribing;  it,  denying,  absolutely  or  upon  information  and 
belief,  one  or  more  material  allegations  contained  In  the  petition. 
His  answer  must  also  set  forth  his  interest  in  the  animal  or  ani^ 
mals  seized.  The  subsequent  proceedings  must  be  the  same  ns  In 
an  action  in  a  justice's  court,  wherein  an  issue  of  fact  has  been 
joined,  except  as  otherwise  specially  prescribed  in  this  title. 

I  8<M^l.  Deotslon  In  favor  of  petitioner f  wnrrant  to  selli 
exeetitlon  thereof. 

If  no  person  appears  and  answers,  or  if  the  decision  of  the  jus- 
tice, or  the  verdict  of  the  jury,  T^'here  the  issues  were  tried  by  a 
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jury,  is  lu  favor  of  the  petitioner,  the  justice  must  make  a  final 
order,  directing  the  sale  of  the  animal  or  animals  seized,  and  the 
api)lication  of  the  proceeds  thereof,  as  prescribed  in  this  title. 
'J.  hereupon  the  justice  must  issue  a  warrant,  under  his  hand, 
directed  generally  to  any  constable  of  the  county,  commanding 
bim  to  sell  the  animal  or  animals  seized,  at  public  auction,  for  the 
best  price  which  he  can  obtain  therefor;  and  to  make  return 
thereof  to  the  justice,  at  a  time  and  place  therein  specified,  not 
Jess  than  ten  nor  more  Uian  twenty  days  thereafter.  The  sale 
must  be  made  upon  the  like  notice,  and  in  like  manner,  as  a  sale 
of  property,  by  virtue  of  an  execution  issued  by  a  justice  of  the 
X)eace;  and  the  constable  must  make  return,  as  required  by  the 
warrant,  and  must  pay  the  proceeds  of  the  sale  to  the  justice,  de- 
ducting therefrom  his  fees^  at  the  rate  allowed  by  law  for  the 
collection  of  such  an  execution. 

I  3092.  Appllcatioii  of  proceeds  of  sale. 

The  justice  must  apply  the  proceeds  of  the  sale  EB  follows: 

1.  He  must  pay  the  costs  of  the  petitioner,  as  taxed  by  the  jus- 
tice, at  the  same  rates  as  the  costs  of  an  action  brought  before 
him,  including  the  justice's  fees  in  such  an  action;  and  also  the 
fees  for  the  service  of  the  precept,  either  personally  or  by  posting, 
at  the  rate  allowed  by  law  for  personal  service  of  a  summons  by 
a  constable. 

2.  Out  of  the  remainder  of  the  proceeds,  he  may  retain  to  his 
own  use.  a  fee  of  one  dollar,  for  each  animal  sold. 

3.  Out  of  the  remainder  of  the  proceeds,  he  must  pay  to  the 
officer,  or  other  person  making  the  seizure,  the  following  fees, 
for  the  seizure  of  each  animal  seized  and  sold,  to  wit:  one  dollar 
for  each  horse,  colt,  ass,  or  mule;  fifty  cents  for  each  bull,  ox. 
cow,  or  calf;  and  twenty-five  cents  for  each  goat,  sheep,  or  swine; 
together  with  a  reasonable  compensation,  fixed  by  him,  for  the 
care  and  keeping  of  each  animal,  from  the  time  of  the  seizure 
to  the  time  of  the  saic;  and,  also,  where  any  animal  sold  was 
seized,  while  trespassing  upon  real  property  owned  or  occupied 
by  the  petitioner,  the  damages  sustained  by  the  petitioner  in  con- 
sequence thereof,  as  ascertained  by  the  decision  of  the  justice, 
or  the  verdict  of  the  jury  upon  which  the  final  order  was  made. 

4.  Out  of  the  remainder  of  the  proceeds,  he  must  pay  to  the 
officer,  to  whom  a  fine  or  pennlty  is  to  be  ^aid  for  the  benefit 
of  the  poor,  as  prescribed  in  section  2875  of  this  act,  the  following 
penalties,  to  wit:  five  dollars  for^each  horse,  colt,  ass,  mule,  bull, 
ox,  cow,  calf,  or  swine,  seized  and  sold;  and  one  dollar  for  each 
sheep  or  goat,  seized  and  sold;  which  penalties  must  be  received 
by  the  officer,  for  the  benefit  of  the  poor  of  his  town  or  district 

5.  If  any  surplus  remains,  he  must  pay  the  same  to  the  person 
or  persons  entiUed  thereto,  as  prescribed  in  the  following  sections 
of  this  title. 

i  3003.  Disposition  of  surplus. 

Any  person  may,  witliin  ten  days  after  the  return  of  the  war- 
rant, file,  with  the  justice,  a  written  claim  to  the  surplus  of  the 
proceeds  of  the  sale,  or  to  any  part  thereof.  On  the  eleventh 
day  after  the  return,  or,  if  it  is  a  Sunday  or  a  public  holiday, 
on  the  first  day  thereafter,  which  is  neither  Sunday  nor  a  public 
holiday,  the  justice  muat  prqcoed  to  inquire  into  the  olaiins  so 
filed:  and,  for  the  purpose  of  determining  them,  he  moat  hear 
the  allegations  and  proofs  of  each  claimant;  and  he  may  issue 
sul|i)oenas,  as  upon  the  trial  of  an  action.    He  may,  upon  the 
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application  of  any  claimant,  and  for  good  canse  shown,  adjuom 
the  hearing,  from  time  to  time,  but  not  more  than  thirty  days  in 
all.  After  hearing  the  allegations  and  proofs  of  aU  the  claimants, 
he  mast  decide  the  claims,  and  enter  an  order  accordingly.  If 
no  claim  is  filed;  or  if  the  right  to  the  surplus  money,  or  any 
part  thereof,  is  not  established,  to  the  satisfaction  of  tiie  justice, 
as  prescribed  in  this  section;  any  person,  whose  claim  was  not 
determined  upon  the  hearing,  may  file  a  claim  thereto,  at  any 
time  before  the  expiration  of  a  year  from  the  return  of  the 
warrant;  and,  thereupon,  the  justice  must  proceed,  as  prescribed 
in  this  section  with  respect  to  a  claim  filed  within  the  ten  days. 

i  8094.  Id. I  frben  no  elAtm  made  irithin  a.  year. 

If,  at  the  expiration  of  one  year  after  the  return  of  the  war- 
rant, any  portion  of  the  surplus  remains,  a  claim  to  which  has 
not  been  established  to  the  satisfaction  of  the  justice,  pursuant  to 
the  provisions  of  the  last  section,  the  justice  must  pay  it,  tot  the 
benefit  of  the  poor,  to  the  oflScer  to  whom  a  fine  or  penalty  Is 
to  be  paid  for  the  benefit  of  the  poor,  as  prescribed  m  section 
2875  of  this  act;  and,  thereupon,  all  persons  are  forever  barred 
from  any  claim  thereto.  But  if  a  claim,  filed  as  prescribed  in 
the  last  section,  remains  andetermined  at  the  expiration  of  the 
year,  the  justice  must  determine  it  within  ten  days  thereafter; 
and,  for  that  purpose,  he  must  retain  the  surplus  in  his  hands 
nntii  the  determination. 

I  3096.  Order  upon,  elalm  for  •tarplnoi  appeal  therefrom. 

An  appeal  from  an  order  determining  a  claim,  as  prescribed  in 
the  last  two  sections,  may  be  taken  to  the  county  court,  by  a 
claimant,  within  ten  days  after  the  making  of  the  order,  as  from 
a  judgment  of  a  justice  in  an  action  to  recover  a  sum  equal  to 
the  claim;  and  the  proceedings  thereupon  are  the  same,  except 
that  an  undertaking  is  not  necessary  for  any  purpose.  Upon 
such  an  appeal,  each  other  claimant,  whose  interest  is  affected 
by  the  order  appealed  from,  must  be  made  a  respondent.  If 
there  is  no  such  claimant,  the  ofiicer  entitled  to  the  surplus  must 
be  made  respondent;  but  costs  cannot  be  awarded  against  him, 
unless  he  appears  upon  the  appeal;  in  which  case,  the  costs  are  in 
the  discretion  of  the  apoellate  court.  Where  an  appeal,  taken 
as  prescribed  In  this  section,  is  perfected,  the  county  judge  may, 
in  his  discretion,  make  an  order  extending  the  time,  within  which 
payment  of  the  surplus  must  be  made,  as  prescribed  in  the  last 
section,  and  staying  payment  accordingly.  IFnless  such  an  order 
is  made,  and  a  copy  thereof  is  served  upon  the  justice,  payment 
must  be  made  as  prescribed  in  the  last  section,  notwithstanding 
the  appeal;  and  upon  proof  of  the  payment,  the  appeal  most  he 
dismissed.  Where  an  ai^^al  is  taken  to  the  supreme  court,  from 
the  determination  of  the  county  court,  the  county  judge,  or  a 

gistice  of  the  supreme  court  may  make  a  like  order,  and  with 
ke  effect. 

I  8096.  Proeeediiiss  upon  deefsion  in  favor  oti  person 
nnswerlntf- 

If  the  decision  of  the  justice,  or  the  verdict  of  the  jury,  where 
the  issues  are  tried  by  a  jury,  is  In  favor  of  the  person  answer- 
ing, it  must  fix  the  value  of  each  animal  seized.  If  the  justice 
or  the  jnry  find  that  the  seizure  was  malicious,  and  without 
probable  cause,  the  decision  or  verdict  mnBt  assess  the  damages 
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i^nstained  by  the  person  answering,  by  means  of  ine  seixnre  and 
detention.  The  justice  must  thereupon  make  a  final  oider, 
awarding  to  the  person  so  answering,  the  return  of  the  animal 
or  animals  so  seized,  or  the  yalue  thereof  if  a  return  cannot  be 
had;  together  with  his  costs,  at  the  rates  allowed  by  law  in  an 
action  brought  before  him  to  recoyer  a  chattel;  and,  also,  twice 
the  sum  assessed  as  his  damages,  if  any.  Thereupon  a  warrant 
must  be  issued  by  the  justice  to  a  constable,  to  tlie  same  effect, 
as  an  execution  issued,  in  an  action  to  recoyer  a  chattel,  upon  a 
judgment  in  fayor  of  the  defendant,  where  the  chattel  has  not 
been  deliyered  to  him;  and  each  proyision  of  this  chapter,  relat- 
ing to  a  judgment  and  an  execution  in  such  a  case,  applies  to  a 
final  order  made,  and  a  warrant  issued  thereupon,,  as  prescribed 
in  this  section. 

'    Se«  L.   1807.  ch.  814,  |  7  (7  Edm.   180). 

'^  80D7.  Demand  of  possession  before  trial.  Proeeedtn^s 
thereupon. 

At  any  time  after  the  precept  is  issued,  and  before  the  com- 
mencement of  the  trial,  the  owner  of  any  animal  seised  may  Gle 
with  the  justice  a  written  demand  of  the  possession  thereof. 
Thereupon  he  is  entitled  to  the  possession,  upon  complying  with 
the  following  terms: 

1.  He  must  pay  to  the  justice,  for  the  use  of  tbe  petitioner, 
the  costs  of  the  proceedings,  to  the  time  of  filing  the  demand, 
as  prescribed  in  subdiyision  first  of  section  3092  of  this  act,  and, 
alsOf  the  sums  payable  on  account  of  each  animal,  whereof  pos- 
session is  so  demanded,  as  prescribed  in  subdiyision  third  of  the 
same  section;  which  sums  must  be  fixed  by  the  justice,  after 
hearing  the  allegations  and  proofs  of  the  parties. 

2.  He  must  also  pay  to  the  justice,  a  fee  of  one  dollar  for  each 
animal,  whereof  possession  is  so  demanded. 

3.  If  the  petitioner  is  an  officer,  to  whom  a  fine  or  penalty  is 
to  be  paid  for  the  benefit  of  the  poor,  as  prescribed  in  section 
2875  of  this  act,  the  claimant  must  alFO  pay  to  the  justice,  for 
the  petitioner's  use,  the  sum  specified  therein  on  account  of  each 
animal,  whereof  possession  is  so  demanded. 

4.  The  claimant  must  oIeo  proye,  to  the  satisfaction  of  the  jus- 
tice, by  afiidayit  or  other  competent  eyidence,  that  he  is  the 
owner  of  eneh  animal,  whereof  possession  is  so  demanded.  Each 
person  who  has  appeared  must  haye  notice  of,  and  may  oppose, 
the  claim. 

Id.,  i  4. 

I  8098.  Id.  I  when  animal  wllfnllr  set  at  largre  hy  third 
person. 

But  where,  in  a  case  specified  in  the  last  section,  the  person 
filing  a  demand,  presents  therewith  to  the  justice  sufficient  proof, 
by  nfl^dayit  or  otherwise,  that  the  running  at  large,  herding, 
pasturing,  or  trespassing,  by  reason  whereof  the  anfanal  or 
animals,  of  which  he  demands. i^ossession.  were  seized,  was  caused 
by  the  ^wilful  act,  intended  to  efifect  thAt  ohject,  of  a  person' 
other  than  the  owner;  and  also  makes  the  proof  speolAed  in  sub- 
diyision fourth  of  that  section;  he  is  entitled  to  possession,  pur- 
suant to  his  demand,  npon  pacing  to  the  petitioner,  or  to  the 
justice  for  his  use.  a  reasonable  sum,  to  be  fixed  by  the  justice, 
after  hearing  the  allegations  and  proofs  of  the  parties,  as  eonv 
penaatlon  for  the  care  and  keeping  of  the  animal  or   animals. 
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fvhereof  possession   is   so   demanded,   and   without    paying   an; 
other  sum,  specified  In  the  last  section. 
8m  L.  1S6».  eta.  424  (7  Edm.  448V  part  of  9  6. 

I  8080.  Action  br  owner  In  «nch  a  ciise. 

The  owner  of  an  animal,  seized  in  consequence  of  a  wilful  act 
specified  in  the  last  section,  may  recover,  in  an  action  against 
the  person  who  committed  it,  all  damages  sustained  by  him,  in 
consequence  thereof,  including  the  sum  paid  in  order  to  recoyer 
possession  of  the  animal,  as  prescribed  in  the  lost  section;  and, 
m  addition  thereto,  the  sum  of  twenty  dollars  for  each  animal 
seised. 

M.,  renaliMlor  •f  f  &. 

I  8100.  Aetfon  br  petitioner  and  br  oflleer. 

Where  the  possession  of  an  animal  has  been  delivered,  as  pre- 
scribed in  the  last  section  but  one,  an  action  may  also  oe  main- 
tained, by  the  petitioner  in  the  special  proceeding  before  the 
justice,  against  the  person  who  committed  the  wilful  act,  te 
recover,  in  addition  to  all  other  damages  sustained  by  the  plain- 
tiff in  consequence  of  the  wilful  act,  oil  sums,  to  which  the 
plaintiff  would  have  been  entitled  out  of  the  proceeds  of  the 
sale^  as  prescribed  in  section  3092  of  this  act,  other  than  the 
compensation  paid  for  the  care  and  keeping  of  the  animal.  In 
the  like  case,  if  the  petitioner  is  a  private  person,  the  oflScer,  to 
whom  a  fine  or  peaalty  is  to  be  nald  for  the  benefit  of  the  poor, 
as  prescribed  in  section  2875  of  tnis  act,  may  maintain  an  action 
against  the  person,  who  committed  the  wilful  act,  to  recover  the 
penalties  to  which  the  plaintiff  would  have  been  entitled,  out  of 
the  proceeds  of  the  sale,  as  prescribed  in  that  subdivision. 
Neither  of  the  actions  specified  in  this  or  the  last  section  is 
affected  by  the  pendency  of,  or  the  recovery  of  judgment  in, 
either  of  the  others. 

I  8101.  DeMan«  of  poftsestfton  after  final  order  and  be- 
fore  sale. 

A  person,  entitled  to  demand  the  possession  of  an  animal,  as 
prescribed  in  section  3097  of  this  act,  who  did  not  appear  upon 
the  return  of  the  precept,  or  upon  the  trial,  may  file,  with  the 
justice,  a  written  demand  of  the  possession,  at  any  time  after  the 
final  order,  and  not  loss  than  three  days  before  the  time  ap- 
pointed for  the  sale;  and,  thereupon,  he  is  entitled  to  the  posses- 
sion, upon  complying  with  the  following  terms: 

1.  He  mtiat  furnish,  by  affidavit  or  other  competent  evidence, 
a  sufficient  excuse,  to  the  satisfaction  of  the  justice,  for  his 
failure  to  appear. 

2.  He  must,  in  all  respects,  compljr  with  the  provisions  of 
nection  8097  of  this  act;  except  that  it  is  necessary  for  him  to 
pay  only  one-half  of  the  justice's  fee,  ns  prescribed  in  subdivi- 
sion second  of  that  section;  and  one-half  of  the  fees  payable  to 
the  petitioner,  for  the  seizure  of  each  animal,  us  prescribed  In 
■ubdivision  third  of  section  3092  of  this  act. 

8m  L.  1867.  eh.  814,  part  of  §  4. 


I  810S.  Order  npon  demand  of  possession  |  appeal  tbere^ 
from. 

Where  a  demand  for  the  return  of  the  possession  of  an  animai 
Is  filed,  as  prescribed  in  either  of  the  last  five  sections,  the  justice 
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must,  at  the  request  of  either  party  thereto,  make,  ana  enter  in 
his  miDUtes,  au  order  determining  the  same.  An  appeal  trom 
such  an  order  may  be  taken  to  the  county  court,  by  the  persou 
making  the  demand,  or  by  either  party  to  the  speciai  proceeding, 
at  any  time  before  the  tinal  order  in  the  special  proceeding  is 
made;  and  each  person  or  party  so  entitled  to  appeal,  must  be 
made  a  respondent  upon  au  appeal  taken  by  one  of  the  others. 
The  appeal  must  be  taken  in  like  manner,  as  an  appeal  from  « 
judgment  of  the  justice  in  an  action  to  recover  a  chattel;  and 
the  proceedings  thereupon  are  the  sajne,  except  OB  otlitfWiM  pre- 
scribed in  the  next  section. 

i  3108.  Id.)  mtaty  of  proeeedlnffs. 

.  An  appeal  from  an  order,  specified  in  the  last  section,  is  not 
effectual  for  any  purpose,  unless  the  appellant  procures  from  the 
county  judge,  an  order  directSug  a  stay  of  the  proceedings  upon 
the  petition,  and  a  stay  of  the  execiition  of  the  order  appealed 
from,  and  files  it  with  the  justice,  within  the  time  allowed  for  the 
appeal.  The  order  may  be  granted  or  refused,  in  the  discretion 
of  the  county  judge,  or  granted  upon  such  terms,  as  to  security 
or  otherwise,  as  he  thinks  proper;  and  it  may  be  vacated  or 
modified,  either  absolutely,  or  umess  further  security  is  given,  in 
his  discretion. 

I  8104.  Appeal  from  iliuil  order. 

Within  ten  days  after  a  final  order  upon  a  petition  is  made,  as 
prescribed  in  this  title,  an  appeal  therefrom  may  be  taken  by  the 
petitioner,  or  by  the  person  answering,  in  like  manner  as  an  ap- 
peal from  a  judgment  of  the  iustlee  in  an  action  to  recover  a 
sum  of  money,  equal  to  the  value  of  the  animal  or  animals,  and 
the  proceedings  thereupon  are  the  same,  except  as  otherwlie  pre- 
scribed in  the  next  section. 
See  L.  1867.  ch.  814.  part  of  {  8. 

i  310Q.  Id.  I  by  olainuinti  star  of  prooeodlacs  mad  de- 
livery of  possession. 

Xa  appeal  from  a  final  order,  taken  as  prescribed  in  the  last 
section,  by  the  person  answering,  is  not  effectual  for  any  par- 
pose,  unless  the  appellant  files,  with  the  notice  of  appeal,  an 
order  of  the  county  judge,  or,  if  he  is  absent  from  the  connty, 
of  a  justice  of  the  supreme  court,  reciting  that  the  appeal  has 
been  j^erfected,  and  that  security  has  been  given  thereupon,  as 
prescribed  in  this  section,  and  directing  a  stay  of  proceedings 
upon  the  final  order  appealed  from,  and  that  the  possession  of 
the  animal  or  animals  seized  be  delivered  to  the  appellant.  The 
order  can  be  made  only  where  an  undertaking  is  given  by  the 
appellant,  as  required  for  the  purpose  of  perfecting  an  appeal 
from  a  judgment,  nnd  staying  the  execution  thereof;  and  also 
an  undertaking,  in  the  same  or  another  instrument,  to  the  effect 
that,  if  the  final  order  n[)pealed  from  is  affirmed,  or  if  the  ap- 
peal is  dismissed,  the  appcUnut  will  pay  all  sums  which  the  jus- 
tice awards  against  him,  upon  the  hearing  after  the  determination 
of  the  appeal,  as  pre8cnl)od  in  the  next  section,  not  exceeding  a 
sum  specified  therein;  whioh  must  be,  at  least,  twice  the  amount 
of  all  the  sums,  which  might  bo  deduetied  from  the  proceeds  of 
the  sale,  as  prescribod  in  section  3002  of  this  act.  The  sum 
must  be  fixed,  nnd  -he  undertaking  must  be  approved,  by  the 
judge  who   gronts  the  order.    Upon  filing  the  order   witn  the 
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justice,  the  appellant  is  forthwith  entitled  to  the  possession  of  the 
animal  or  animals  seized. 

i  3106.  Proeeedinvs  «pbn  afllnaaee. 

If  the  final  order  appealed  from  is  affirmed,  upon  an  appeal 
taken  bj  the  person  answering,  the  county  court  must  appoint  a 
time  and  place,  at  which  the  justice  must  fix  the  sums  payable 
by  the  appellant,  pursuant  to  his  undertaking.  The  justice  may 
adjourn  the  hearing  to  another  place,  and  to  another  time,  not 
exceeding  three  days  after  the  time  so  appointed.  The  justice 
must  fix  the  sums  so  payable,  as  if  a  warrant  for  the  sale  of 
the  animals  seized  had  been  returned,  and  the  proceeds  thereof 
paid  to  him  by  the  constable,  as  prescribed  in  section  3092  of 
^his  act.  The  undertaking  upon  the  appeal  inures  to  the  benefit 
of  each  officer,  to  whom  any  sum  is. payable,  as  prescribed  in  that 
section;  and  with  respect  to  any  of  those  sums,  the  respondent  is 
a  trustee  for  the  officer  entitled  thereto.  , 

I  810T.  LAntltatloii.  of  aetfton  for  •etalnv  AvlmAls. 

Where  an  animal  is  seized,  upon  the  ground  that  it  was  ruii- 
ning  at  large,  or  was  being  herded  or  pastured,  or  was  tres- 
passing, contrary  to  the  provisions  of  this  title;  and  the  officer 
or  other  person  making  the  seizure,  immediately  files  his  petition, 
and  diligently  prosecutes  the  same,  as  prescribed  in  this  title;  an 
action  to  recover  the  animal  so  seized,  or  to  recover  damages 
for  the  seizure,  or  for  any  act  subsequent  thereto,  must  be  com- 
menced within  one  year  after  the  cause  of  action  accrues. 

L.   ISer,   cH.  814,    i  7. 

I  3106.  Certain  acttona  eaimot  be  malAtained. 

A  person,  to  whom  the  precept  was  directed  by  his  name,  and 
who  was  personally  served  therewith,  or  a  person  who  has  ap- 
peared and  answered  in  the  special  proceeding,  or  demanded  the 
return  of  any  animal  seized,  cannot  maintain  an  action  against 
the  officer  or  other  person  seizing  an  animal,  or  a  person  acting 
by  his  command,  or  in  his  aid,  in  a  case  specific  in  the  last 
section.  But.  except  as  specified  in  this  section,  the  owner  of  an 
animal  seizea  or  detained,  under  color  of  any  provision  of  th|s 
title,  may  maintain  an  action  to  recover  the  animal,  or  its  value, 
or  damages,  for  the  seizure  or  detention,  or  for  any  unlawful  act 
subsequent  thereto,  if,  in  fact,  the  animal  was  not,  at  the  time 
of  the  seizure,  running  at  large,  or  being  herded  or  pastured,  or 
trespassing,  as  the  case  may  be,  as  specified  in  the  foregoing 
provisions  of  this  title. 

i  8109.  'Where  aeveral  animals  are  trespaJisinff,  damasrea 
are  entire.    Proeeedinsa  in  anch  eases. 

For  the  purpose  of  determining  the  damages  sustained  by  the 
petitioner,  where  two  or  more  animals  are  found  simultaneously 
trespassing  upon  real  property,  owned  or  occupied  by  him,  all 
the  damage  done  by  all  the  animals  seized,  is  to  be  regarded  as 
done  by  them  jointly;  and  the  petitioner's  remedy  therefor  is 
entire,  and  must  be  enforced  against  all  the  animals,  and  the 
proceeds  of  the  sale  thereof.  Where  different  persons,  who  are 
known,  own  different  animals  seized,  the  precept  must  be  di- 
rected to  aU  of  them  by  their  names.  If  one  or  more  of  the 
owners  are  known,  and  the  others  are  unknown,  and  cannot  be 
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ascertained  with  ronsonable  diliceuco,  the  precept  must  be  di- 
rected to  each  kuowu  owner,  by  his  name,  nnd,  also  generally  to 
all  persons  having  an  interest  in  those  animals,  the  owners  ot 
which  are  unknown.  In  a  case  specified  in  this  section,  a  de- 
mand of  the  possession  of  an  animal  seized  cannot  be  made,  as 
prescribed  in  section  3007  or  3101  of  this  act,  unless  it  is  made 
with  respect  to  all  the  animals  seized^  and  by  persons  entitled 
to  the  possession  of  all  of  them.  But  a  separate  demand  may  be 
made,  as  prescribed  in  section  3008  of  this  act,  by  each  owner  of 
one  or  more  animals  seized;  in  which  case,  if  possession  is  de- 
liyered  to  him,  as  prescribed  in  that  section,  the  petitioner's 
remedy  for  his  damages  is  the  same,  with  respect  to  the  animal 
or  animals,  of  which  possession  is  not  so  delivered,  and  against 
the  proceeds  of  the  sale  thereof,  as  if  those,  whereof  possession 
is  so  delivered,  had  not  been  trespassing  upon  the  property. 

I  8110.  Proceedli&vs  in  otl&er  casesi  ^Fl&ere  tbere  are  dif- 
ferent o'vmers. 

Where  the  petitioner  does  not  allege,  that  the  animals  seized, 
were  trespassug  upon  real  property  owned  or  occupied  by  him, 
and  different  ptrsons  own  different  animals  seized,  a  separate 
special  proceeding  may  be  instituted,  as  prescribed  in  this  title, 
against  each  owner,  or  against  any  two  or  more  owners,  with 
respect  to  the  animals  owned  by  him  or  them.  Or  the  proceed- 
ings may  be  taken  against  all  the  owners  jointly;  in  which  cose. 
each  person  to  whom  the  precept  is  directed  by  his  name,  and 
each  person  having  an  interest  in  an  animal  seized,  has  the  same 
right  to  demand  the  possession  of  the  animal  owned  by  him,  and 
the  same  right  to  answer  separately,  as  if  the  special  proceed- 
ing was  against  him  separately;  and  the  final  order  may  be  in 
fnvor  of  one  or  more  of  the  persons  so  answering,  with  respect 
to  the  animal  or  aiiinials  owned  l>y  him  or  them,  and  for  his  or 
their  costs;  and  ngninr^t  tlie  remainder  of  the  persons  answering, 
or  to  whom  the  precept  was  directed,  or  for  the  8al0  of  the  re- 
mainder of  the  anfmnls,  in  like  manner,  as  if  the  former  persons 
had  not  answered,  or  Imd  not  been  named  In  the  precept.  But 
the  person,  first  making  a  demand  of  the  possession  of  any  animftl 
seized,  must  pay  all  the  costs  to  the  time  of  the  deniiand;  ftnd  ft 
person,  subsequently  making  a  demand,  is  excused  from  the 
payment  of  any  costs,  except  those  which  have  accrued  since  the 
former  demand. 

f  8111.  Snrplns  Tvhere  tbere  are  dtfFerent  O'vrners. 

Where  proceedings  are  taken  jointly  against  different  persons, 
who  own  different  animals  seized,  as  prescribed  in  either  of  the 
last  two  sections,  the  surplus,  remainmg  in  the  justice's  hands, 
must  be  distributed  between  them,  in  proportion  to  the  yalue  of 
the  animals  owned  by  each,  to  be  determined  by  the  justice.*'  Any 
owner  may  claim  separately  his  proportion  of  the  snrplos;  ftnd 
sections  3003  and  3004  of  this  act  apply  to  o  claim  made,  and  to 
the  disposition  of  the  surplus  arising,  as  prescribed  in  this  section. 

I  3112.  "When  one  action,  etc.,  supersedes  m.ny  other. 

Where  two  or  more  persons,  or  an  officer  and  a  private  person, 
are  authorized,  by  this  title,  to  bring  an  action,  or  to  seise  an  ani- 
mal, and  take  the  proceedinprs  prescribed  in  this  title  for  the  dl»- 
position  thereof,  the  commencement  of  an  action,  or  the  seizure  of 
the  animal,  by  either  of  them,  supersedes  the  right  of  any  of  the 
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othorfl  to  brinfiT  such  an  action,  or  to  make  such  a  seizure,  with 
respect  to  the  animal  seized,  or  in  question  in  the  action.  But 
the  justice  may,  in  his  discretion,  allow  an  officer  or  other  person, 
who  is  interested  iu  the  recovery,  or  in  the  application  of  the  pro- 
ceeds of  the  sale,  to  appear  in  the  action  or  special  proceeding,  for 
the  purpose  of  protecting  his  interest,  and  to  take  such  part  in  the 
proceedings  therein  as  the  justice  thinks  proper. 

9  8113.  Rlsrhtff  of  officer  wben  private  person  falls  to 
proseonte. 

Where  a  seizure  is  made  hy  a  private  person,  as  prescribed  in 
this  title,  and  the  possession  of  un  animal  seized  is  aoandoncd  by 
him,  without  filing  a  petition;  or  where  an  action,  brought  by  a 
private  person,  as  prescribed  iu  this  title,  is  settled  or  discontinued 
by  the  plaintiff;  the  officer,  to  whom  a  penalty  id  payable,  as  pre- 
scribed in  section  3083  of  this  act,  or  in  subdivi;iion  fourth  of  sec- 
tion 3(K>2  of  this  act,  may,  unless  he  has  assented  to  the  abandon- 
ment, settlement,  or  discontinuance,  maintain  an  action  against 
the  owner  of  the  animal  in  question,  to  recover  the  penalty  so 
payable  to  him:  and,  upon  proof  of  the  facts,  which  would  nave 
entitled  the  plaintiff  in  the  former  action,  or  the  petitioner  in  the 
special  proceeding,  to  recover,  he  is  entitled  to  judgment  accord- 
ingly. 

I  3114.  Person  bavlnff  a  special  property  deemed  otvuer. 

When  a  person  is,  at  the  time  of  the  seizure,  entitled  to  the  poB- 
seasion  of  an  animal,  as  against  the  general  owner  thereof,  by 
virtue  of  a  special  property  therein,  he  is  deemed,  for  all  the  pur- 
poses of  this  title,  the  owner  thereof. 

i  3115.  Agrent  may  act  for  lils  principal. 

The  duly  authorized  agent  of  the  owner  or  peisoD  entitled  to  the 
possession  of  an  animal,  as  specified  in  the  last  section,  may,  in 
bis  own  name,  answer,  maw^  Any  demand,  or  take  any  other 
proceedinfT,  which  the  owner  or  person  so  entitled  may  take,  as 
l^rescribed  in  this  title. 
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TITLE  XL 

ProviBions  specially  relating  to  courts  of  justices  of  the 
peace  in  the  city  of  Brooklyn. 


Sec.  3116. 
3117. 
3118. 
3110. 
3120. 
3121. 
3122. 
3123. 
3124. 
3125. 
3126. 
3127. 
3128. 
3129. 
3130. 
3131. 
3132. 
3133. 


Repealed,   1002.    See  tho  Municipal  C:k>urt  Act  of  New  York  citj. 

Repealed,   1002.    See  the  Municipal  Court  Act  of  New  York  city. 

Repealed,   1002.    See  the  Municipal  Court  Act  of  New  York  city. 

Repealed,   1002.    See  the  Mnnlclpal  Court  Act  of  New  York  rlty. 

Repealed,   1002.    See  the  Municipal  Court  Act  of  New  York  city. 
Interpreter  for  police  court,  and  for  first,  second  and  third  dlstrieta. 
Id.;  for  fourth  and  fifth  diatrlcU. 
Id.;  for  aixth  district. 

Common  council  may  appoint  additional  Interpreters. 
Common  council  to  deBlicnste  attendants,  etc. 

Repi^aled,   1002.    See  the  Mankripal  Ooart  Act  of  New  York  city. 

Repealed,   1902.    See  the  Municipal  Court  Act  of  New  York  city. 

Repealnd,   10O2.    See  the  Municipal  Court  Act  of  New  York  city. 

Repealed,   1902.    See  the  Municipal  Court  Act  of  New  York  city. 

Repealed,  1002.    See  the  Municipal  Court  Act  of  New  York  clty. 

Repoaled,   1002.    See  the  Municipal  Court  Act  of  New  York  city. 

Repealed,  1002.    See  the  Municipal  Court  Act  of  New  York  city. 
Application  of  other  provlsiona.    Holding  court  open. 


§aii6.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

§3117.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

S  3118.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

13110.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

}3120.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

§3121.  Interpreter  for  police  court,  and  for  flrat,  •econd 
and  third  dlstrlctn. 

There  is  an  interpreter  for  the  police  court  of  the  city  of 
Brooklyn,  and  the  justices*  courts  of  the  first,  second,  and  third 
districts  of  that  city,  who  is  appointed,  and  may  be  removed  at 
pleasure,  by  the  justices  of  those  courts,  or  a  majority  of  them. 
He  is  entitled  to  an  annual  salary,  fixed  and  to  be  paid  as  pre- 
scribed by  law. 

L.  1870,  ch.  007. 

S3122.  Id. I  for  fonrtH  and  flfth  districts. 

There  is  an  interpreter  for  the  justices'  courts  of  the  fourth 
and  fifth  districts  of  the  city  of  Brooklyn,  who  is  appointed,  and 
may  be  removed  at  pleasure,  by  the  justices  of  the  peace  of  those 
districts.  He  is  entitled  to  an  annual  salary,  fixed  and  to  be  paid 
as  prescribed  by  law. 

L.  1871,  ch.  331. 

13123.  Id.  I  for  sixth  district. 

There  is  an  interpreter  for  the  justice's  court  of  the  sixth  dis- 
trict of  the  city  of  Brooklyn,  who  is  appointed  by  the  justice  of 
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the  peace  of  that  district,  subject  to  confirmation  by  the  common 
council,  and  maj'  be  removed  by  that  justice  at  his  pleasure.    He 
is  entitled  to  an  annual  salary,  fixed  and  to  be  paid  as  prescribed^ 
by  law. 

L.  1873,  ch.  780.  {  2. 

1 3124.  Common  council  mity  appoint  n4ldltlonal  Inter- 
pretem. 

The  common  council  of  the  city  of  Brooklyn  may,  where  it 
deems  it  necessary,  upon  the  request  of  a  justice,  appoint  one  or 
more  interpreters  for  justices'  courts  in  that  city,  in  addition  to 
those  provided  for  in  the  last  three  sections;  fix  their  fsalaries;  and 
prescribe  the  coiirt  or  courts  which  they  must  attend.  An  officer, 
BO  appoiated,  may  be  removed  by  the  common  council,  for  cause. 

L.  1875,  ch.  (523.  Z' 

I  3125.  Common  council  to  designate  attendantiM  etc 

The  common  council  of  the  city  of  Brooklyn  may  designate  one 
or  more  policemen,  or  constables,  to  attend  each  of  the  justices' 
courts  in  that  city.  The  common  council  may,  by  ordinance  or 
otherwise,  fix  and  define  their  duties  in  and  about  those  courts, 
and  may  allow  them  such  compensation,  in  lieu  of  all  fees  and  per- 
quisites, as  it  deems  proper. 

L.  1850.  ch!  102.  f  t7;  and  L.  1886.  ch.  614,  f  8. 

8  3126.  Repealed,  1962.  See  the  Municipal  Court  Act  of  New 
York  city. 

»S197.  Repealed,  1902.  See  the  Municipal  Court  Aet  of  New 
York  eity. 

•  3128.  Repented,  1902.  See  the  Municipal  Court  Aet  of  New 
York  city. 

§811^  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
YotIp  dty. 

9S180.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  dty. 

J  8181.  Repealed,  1902.  See  the  Mtinicipal  Court  Act  of  New 
York  city. 

fi  3132.  Repealed,  1902.  See  the  Municipal  Coort  Act  of  Nfew 
York  city. 

18133,  JLppllcatloa  of  other  provlnlona.  Holding  comrtf 
opon. 

Each  jii&tico  of  the  peace  of  the  city  of  Brooklyn  is  a  justice 
of  the  peace  of  Kinps  county;  and  each  provision  of  this  act,  re- 
lating to  the  proceedings  before  a  juf'tioe  of  the  peace  of  a  town, 
applies  to  the  proceedings  before  a  justice  of  the  peace  of  that 
city,  except  as  otherwise  spcvially  prescribed  in  this  title.  Eaeh 
of  those  justices  must  hold  his  court  open,  from  nine  o'clock  in 
the  morning,  until  three  o'clock  in  the  afternoon. 

B«e  L.  1849,  ch.  126.  |§  3n  and  1*.G;  L.  1«50,  ch.  102,  }  18;  L.  ISTt,  ch.  4»L 
I  fi;  !«.  lS9t,  ch.  883,  part  of  f  16.  .  -^ 
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TITIiS  XXL 
Miscellaneoua   provisioxiB. 

See.  8184.  If  ode  of  appUcatloo  of  certain  proYtaloiia  of  this  act. 

8135.  Ueueral   requisiteB  of   maoantM. 

8136.  Beward  to  c'onKtable  forbidden. 

3137.  Justice  or  couaiable  not  to  «v<>  claim,  ete. 

8188.  Penalty. 

3189.  Violation  of  preceding  sectiong  a  defence  of  net  Ion. 

8140,  3141.  Docket-book  to  be  kept  by  justice,   entries  therein. 

8142.  Index  to  docket-book. 

8143.  Fapera  to  be  filed. 

8144.  Deposit  of  lx)ok8  and  papers  with  town  or  city  derk. 
8140.  Certificate    in    docket-Dook    deposited. 

$146.  Town  or  city   clerk   to  demand   books,   etc.,   upon   deatfa,   etc.,   or 
justice. 

8147.  Delivery;  bow  compelled. 

8148.  Entries  to  he  erldenco. 

814§.  jQstice  to  fiimlab  copies  of  papers. 

8160.  Transfer  of  action  when  Justice's  term  ezplret,  ate. 

8161.  Id.;  when  Justice  is  a  witness. 

8162.  Proceedings  npon  transfer. 

8168.  Penalty  for  not  paylnfr  orer  money. 
8164.  Aotlon  CO  Judgment  of  justice. 

8166.  Id.;  proof  of  judgment,   etc. 

81Bw.  Execution  of  mandate  by  private  person. 

81 67.  Constable  to  execute  mandates  in  perann. 

8168.  Sheriff  to  act  where  execution  of  mandate  is  resisted. 

I  8134.  Mode  of  application  of  certain  provislona  of  tlsla 
act. 

Whore  a  provision  of  this  net,  not  contained  in  this  chnptpr. 
is  made  aivplioable  to  proceedin/^s  before  a  justice  of  the  peace, 
the  application  is  subject  to  the  qualification,  that  it  does  not 
include  any  thinj;,  which  is  repufirnant  to  any  spocial  provision  of 
law,  regulating  the  jurisdiction  or  powers  of  a  justice  of  the  peoce, 
or  the  proceedings  before  him.  Where  a  provision,  thus  made  ap- 
plicable, relates  to  the  filing  of  a  paper  in  a  court,  or  with  a  clerk, 
the  paper  must,  in  an  action  or  special  proceeding  before  a  jastice 
of  the  peace,  be  filed  with  the  justice,  unless  he  haa  a  derk 
appointed  pursuant  to  law;  and  where  it  confers  a  power  upon 
a  court  or  a  judge,  the  provision,  making  it  applicable  to  pro- 
ceedings taken  under  this  chapter,  is  to  be  construed,  as  confer- 
ring a  like  power  upon  the  justice,  before  whom  the  action  or 
special  proceeding  is  brought. 
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1  313S.  General  reqalaltes  of  mandates. 

A  mandate,  issued  by  a  justice  of  the  peace,  must  be  signed 
/  him,  and  may  be  without  seal.  It  must  bo  entirely  filled  up.  at 
Itne  time  when  it  is  delivered  to  nn  oflicpr  to  be  executed,  so  as  to 
have  no  blank,  either  in  the  date  thereof  or  otherwise:  except  that 
there  may  be  a  blank  in  a  subpoena  for  the  nnme  of  any  or  all  of 
the  witnesses.  A  mandate,  issupd  and  delivered  to  an  officer  to  be 
executed,  contrary  to  this  section,  is  void. 

2  B.  S.  267,  n  282  and  238  (2  Edm.  27S). 

S   8130.  Revrard   to   eoaatable    forMdden* 

A  constable  shall  not  ask  or  receive  any  money  or  other  Tain- 
able  thing  from  any  person,  na  a  consideration,  reward,  or  In- 
djicement  for  omitting  or  delaying  to  arrest  a  person,  or  to  take 
him  to -jail,  or  to  sell  property,  by  virtue  of  an  execution,  or  to 
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execute  any  other  duty,  pertaininsr  to  his  office;  or  any  money  or 
valuable  thing,  other  than  the  fees  expressly  allowed  to  him  by 
law,  lor  executing  any  duty  pertaining  to  his  office. 

2   R.   S.   267,    I   234. 

S  818T.  Justice  or  constable  not  to  bny  claim,  etc. 

A  justice  of  the  peace  or  constable  shall  not,  directly  or  indi- 
rectly, buy,  or  be  interested  in  buying,  a  bond,  note,  or  other  de- 
mand or  cause  of  action,  for  the  purpose  of  bringing  an  action  or 
instituting  a  special  proceeding  before  a  justice  founded  there- 
upon; nor  shall  a  justice  or  a  constable,  either  before  or  after  an 
action  or  a  special  proceeding  is  commenced,  lend  or  advance,  or 
agree  to  lend  or  advance,  or  procure  to  be  lent  or  advanced,  any 
money  or  other  valuable  thing  to  any  person,  in  consideration  of, 
or  as  a  reward  for,  or  an  inducement  to,  the  placing  or  having 
placed  in  his  hands,  a  debt  or  other  demand  or  cause  of  action, 
for  prosecution  or  collection. 
14..  i  286. 

S  3138.  Penalty. 

A  juBtice  of  the  peace  or  constable  who  yiolates  a  provision  of 
the  last  three  sections,  is  gnilty  of  a  misdemeanor;  and  shall 
be  punished  accordingly.  A  conviction  also  operates  as  a  forfeit- 
ure of  his  office. 

Id.,  I  296. 

I  8189.  Violation  of  preceding  section*  a'  defence  to 
action. 

It  is  a  defence  to  an  action,  brought  before  &  Justice  of  the 
peace,  that  the  demand,  upon  which  it  is  founded,  was  bought  and 
sold,  or  received  for  prosecution,  contrary  to  the  foregoing  pro- 
visions of  this  title.  In  an  action  wherein  such  a  defence  is  inter- 
posed, if  the  plaintiff,  after  being  duly  subpoenaed  as  a  witness, 
fails  to  attend,  pursuant  to  the  subpoena;  or  if.  upon  the  trial,  or 
upon  his  examination  as  a  witness  bv  virtue  of  a  comnoission,  he 
refuses  to  answer  any  question  pertment  to  show  a  violation  of 
either  of  those  provisions;  the  justice,  besides  punishing  him,  in  a 
proper  case,  for  his  failure  or  refusal,  must  dismiss  his  complaint. 
The  testimony,  in  such  an  action,  of  the  plaintiff,  or  any  other 
witness,  is  not  evidence,  in  a  criminal  prosecution  against  him,  for 
violating  either  of  those  provisions. 

Id..   K   287-242. 

I  8140.  [Am'd,  1800.]  Docket-book  to  be  kept  by  Justlcei 
enntries  tbereln. 

A  justice  of  the  peace  must  keep  a  docket-book,  in  which  he 
must   enter: 

1.  The  title  of  every  action  or  special  proceeding  commenced 
before  him. 

2.  The  time  when  the  summons,  or  the  mandate  for  the  com- 
mencement of  the  special  proceeding,  was  issued;  with  a  state- 
ment of  the  nature  of  the  mandate,  and  a  memorandum  of  each 
order  of  arrest,  warrant  of  attachment,  or  requisition  to  r^leyy, 
granted  by  him. 

3.  The  time  when  the  parties  appeared  before  him,  either 
without  process,  or  upon  the  return  of  the  summons,  or  of  the 
mandate  for  the  commencempnt  of  the  spocinl  proceodinEr. 

4.  A  concise  statement  of  the  substance  of  onch  ornl  pleading, 
or  a  memorandum  of  the  filiufir  of  each  written  pleading. 
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S  3163.  When   court   ntay  relieve  from   linprlnonmeKt. 

Where  it  satisfactorily  appears  that  a  party,  who  is  actually 
confined  in  jail,  by  virtue  of  an  order  of  arrest,  or  an  execution 
ag'ainst  the  person,  issued  in  an  action  brought  in  the  court,  is 
physically  unable  to  endure  the  confinement,  and  that  he  cannot 
procure  bail,  or  the  necessary  sureties  in  a  bond  for  the  jail 
liberties,  as  the  case  requires,  the  conrt,  or  justice  thereof,  may, 
in  its  or  his  discretion,  by  order,  direct  the  sheriff  to  release  him 
from  custody.  The  sheriff  must  obey  such  an  order.  After  such 
a  release  from  an  execution  against  the  person,  another  execution, 
against  the  person  of  the  judgment  debtor,  cannot  be  issued  ui)on 
the  jndgnipnt;  but  the  judgment  creditor  may  enforce  the  judg- 
ment against  property,  as  if  the  execution,  from  which  the  judg- 
ment debtor  was  released,  had  been  returned  withoui:  his  being 
taken. 
See  U  1876,  ch.  479,  part  of  §  10. 

i  8164.  Money;  how  paid  Into  tHe  court. 

Money  paid  into  the  court,  pursuant  to  any  provision  of  this 
act,  must,  unless  the  court  otherwise  directs,  be  paid  directly  to 
the  chamberlain  of  the  city  of  New- York,  to  the  credit  of  the 
cause  in  which  it  is  paid. 

8  3ld4a.  [Added,  1006.]  Fce»  of  clerk  of  New  York  city 
conrt. 

The  clerk  of  the  city  court  of  the  city  of  New  York  is  entitled 
to  receive  for  the  use  of  the  city  of  New  York,  for  the  services 
performed  by  him  the  following  fees  and  none  other:  For  filing 
a  note  of  issue  for  the  general  or  equity  calendar,  three  dollars; 
for  entering  final  judgment  in  an  action,  including  the  filing  of 
the  judgment  roll,  fifty  cents;  and  ten  cents  in  addition  for  each 
folio  exceeding  ten,  contained  in  said  judgment.  For  filing  and 
entering  an  order  directing  the  change  of  name,  one  dollar  for 
each  name  so  changed.  For  entering  any  other  order  or  an  inter- 
locutory judgment,  ten  cents  for  each  folio  exceeding  five.  For 
a  certified  or  other  copy  of  an  order,  record,  or  other  paper, 
entered  or  filed  in  his  office,  five  cents  for  each  folio.  For  filing 
and  entering  a  certificate  of  satisfaction,  of  a  judgment  twenty- 
five  cents  and  for  certifying  a  cop^  thereof  twelve  cents.  For 
filing  and  entering  an  assignment  of  a  judgment  twenty-five 
cents,  and  for  certifying  a  copy  thereof  twelve  cents.  For  filing 
and  entering  a  release  of  a  judgment  twenty-five  cents,  and  for 
certifying  a  copy  thereof  twelve  cents.  For  certifying  a  tran- 
script of  the  docket  of  a  judgment  twelve  cents.  For  an  extract  ^ 
of  the  minutes  of  a  trial  ten  cents.  For  attesting  the  correctness 
of  the  copy  of  any  paper  or  record  on  file  in  his  office,  ten  cents 
for  each  folio.  For  a  certificate  other  than  herein  described, 
twenty-five  cents.  For  making  and  certifying  a  search  for  any 
paper  or  record,  one  dollar.  For  comparing  and  certifying  the 
prmted  papers  on  appeal  from  an  order  or  judgment  taken  as 
proscribed  in  article  fourth  of  title  first  of  chapter  twenty  of  this 
act,  one  cent  per  folio  thereof.  Rut  where  the  attorneys  for  all 
the  parties  interested,  other  than  parties  in  default  or  against 
whom  a  judgment  or  a  final  order  has  been  taken,  and  is  not 
appealed  from,  stipulate  in  writing  that  a  paper  is  a  copy  of  any 
paper  whereof  a  certified  copy  is  required  by  any  provisions  of 
this  act,  the  stipulation  takes  the  place  .of  a  certificate,  as  to  the 
parties  so  stipulating,  and  the  clerk  is  not  required  to  certify  the 
same,  or  entitled  to  any  fees  tlierofor.  And  the  paper  so  proved 
by  stipulation  shall  be  reoeived  by  the  clerks  or  all  the  courts 
and  by  the  courts  and  shall  be  used  or  filed  with  the  same  force 
and  effert  as  if  certified  by  a  clerk  of  the  court. 
Addi'd  I*   1906.  ch.  273.    In  rflfect  Apr.   19,  190C. 
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ARTICLE  SECOND. 

HwUions  exclunvdy  applicable  to  the  proceedings,  other  than 
appeals,  in  an  ordinary  action, 

8m.  8165.  Summooi. 

3166.  Time   for  seryice  of  pleadings,   etc. 

3167.  EDforcement  of  certain  judgments  In  favor  of  wortclng  wobmd. 

3168.  Time  for  non-acceptance  and  Justification  of  ball,  etc. 
8168.  Proof  necessary  to  obtain  warrant  of  attachment. 
8170.  Service  of  summons  wltboat  the  clty»  or  by  pubUcatlon. 
3171.  Commission   to   take   testimony. 

8172.  Court  m»y  refer  question  arising  upon  a  motion. 

8173.  Time    for   filing   decision    upon   a   trial   by    the    court.    Id.;    wh«n 

sufficient. 

8174.  CounterdalmB. 

3175.  Perishable   property  may  be  sold.  t 

8176.  Portion  of  verdict,   etc.,    may   be   remitted. 

§  6185.  SvmmoiftK. 

The  summons,  in  an  action  bronght  in  the  court,  must  state  that 
"the  time,  within  which  the  defendant  must  serve  a  copy  of  his 
answer,  is  six  days  after  the  service  thereof,  exclusiye  of  the  day 
of  service;  except  in  one  of  the  following  cases: 

1.  A  justice  of  the  court  may^  upon  satisfactoiy  proof,  by 
affidavit,  that  either  the  plaintxflP  or  the  defendant  resides 
without  the  city  of  New- York;  or,  where  there  are  two  or 
more  plaintiffs,  or  two  or  more  defendants,  that  all  the 
plaintiffs  or  all  the  defendants  reside  without  that  city, 
direct,  by  an  order,  that  the  defendant  be  summoned  to 
answer  within  a  shorter  time,  specified  therein,  not  less  than  two 
days  after  the  service  of  the  summons,  exclusive  of  the  day  of 
service;  whereupon  the  summons  must  correspond  to  the  order. 
The  order  must  be  indorsed  upon  or  annexed  to  the  summons; 
and  a  copy  thereof  must  be  delivered  with  a  copy  of  the  sum- 
mons. The  justice  may,  in  his  discretion,  ns  a  condition  of  grant- 
ing the  order,  require  the  plaintiff  to  give  an  undertaking,  with 
one  or  more  sureties,  to  the  effect  that  the  plaintiff  will  pay  any 
judgment  which  may  be  rendered  against  him  in  the  action,  not 
exceeding  a  sum  specified  in  the  undertaking,  which  mast  be  at 
least  two  hundred  aollars. 

2.  Where  an  order,  directing  service  of  the  summons  without 
the  city  of  New-York^  or  by  publication,  is  granted,  the  summons 
must  state  that  the  time,  within  which  the  defendant  must  serve 
a  copy  of  his  answer,  is  ten  days  after  service  thereof,  exclusive 
of  the  day  of  service.  If  a  summons,  requiring  the  defendant  to 
answer  within  a  shorter  time,  has  been  issued,  as  prescribed  in 
this  section,  before  an  order  specified  in  this  subdivision  is  granted, 
the  justice  granting  such  an  order  may  direct  that  the  summons 
be  amended  accordingly,  and  thereupon  the  summons  published, 
or  served  without  the  city,  pursuant  to  the  order,  must  correctly 
stote  the  time. 

L.  1872.  ch.  20.   $  6;  L.  1874.  ch.  546.  f  1. 

I  8166.  Time  for  serrlee  of  pleadlBffS,  etc* 

The  time,  within  which  a  defendant  In  a  case  specified  in  sec- 
tion 479  of  this  act  must  demand  a  copy  of  the  complaint,  and  the 
time  within  which  the  plaintiff  must  serve  the  same,  after  a  de- 
mand thereof,  as  prescribed  in  that  section,  and  the  time,  within 
which  a  copy  of  a  pleading,  subsequent  to  the  complaint,  must  be 
served,  after  the  service  of  a  copy  of  the  pr'v<'^?nKspl<*ading,  is  the 
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Bame  number  of  days,  as  snated  in  the  summons,  within  which 
tlfce  defendant  is  required  to  serve  a  copy  of  l»is  answer,  after 
service  of  the  siinimons.  Ihit,  except  as  otherwise  pre.erlbed  in 
section  3185  of  tliis  act,  a  defendant,  arrested  before  answer,  hiis 
ten  days  after  the  arrest,  within  which  to  demand  a  copy  of  the 
complaint  or  to  serve  a  copy  of  his  answer,  as  the  ease  reijuires; 
and  judgment  must  be  stayed  accordingly. 

'§  ai07.  [Repealed  by  L.  1007.  oh.  707.] 

I  3108.  Time  for  non-acceptanee  and  Jiutlfleatloai  of  ball* 
etc. 

The  time  for  taking  certain  procee<ling8,  in  an  action  brought  in 
the  court,  is  as  follows: 

1.  Service  of  notice  of  non-acceptance  of  bail,  within  five  days 
after  the  delivery,  to  the  plaintiff's  attorney,  of  certified  cofkies  of 
th^  order  of  arrest,  return,  and  undertaking,  as  prescribed  in  aec- 
tion  5T7  of  this  act. 

2.  Service  of  notice  of  justification  of  the  bail,  within  five  dajrs 
after  service  of  the  notice  specified  in  subdivision  first  of  this 
section. 

3.  Service  of  notice  of  exception  to  the  sureties,  in  an  under- 
taking given  by  the  plaintiff,  as  security  for  the  defendant's  costs 
within  two  days  after  service,  upon  the  defendant's  attorney,  of  a 
written  notice  of  the  filing  thereof;  and  service  of  notice  of  the 
justification  of  the  same,  or  new  sureties,  within  two  days  after 
service  of  the  notice  of  exception. 

L.  1875,  cb.  479,  H  16  aud  17;  also,  9  61.  subd.  9. 

I  316d.  [Am*d»  1808.]  Proof  neoensary  to  obtain  warrant 
of  attachmeut. 

In  order  to  entitle  the  plaintiff  to  a  warrant  of  attachment 
against  property,  he  must  show  l)y  affidavit,  to  the  satisfaction 
of  the  justice  granting  it,  tliat  a  suificient  cause  of  action  exists 
against  the  defendant,  to  recover  damages  for  one  or  more  OHUses 
specified  in  section  six  hundn»d  and  thirty-five  of  this  act,  to  an 
amount  stated  in  the  atlidavit,  which,  if  the  action  is  to  recover 
damages  for  breach  of  contract,  must  be  stated  over  and  above 
all  counterclaims  known  to  tl\e  plaintiff;  and  also  that  the  case 
is  within  one  of  the  following  subdivisions: 

1.  That  the  defendant  is  a  foreign  corporation,  or  being  a 
natural  person  is  not  a  residtmt  of  the  State. 

2.  That  the  defendant,  being  an  adult  and  a  resident  of  the 
borough  of  Manhattan  in  the  city  of  New  York,  has  departed 
from  the  State,  with  intent  to  defraud  his  creditors,  or  to  avoid 
service  of  the  summons,  or  keeps  himsilf  concealed  therein,  with 
like  Intent;  or  that,  after  proper  and  diligent  effort  to  ascertain 
the  place  of  the  sojourn  of  such  a  resident  adult  defendant*  the 
same  cannot  be  ascertained. 

8.  That  the  defendant,  being  an  adult,  has  removed,  or  is  about 
to  remove,  property  from  the  State,  with  intent  to  defraud  hia 
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creditots,  or  that  he  has  assigned,  dispcteed  of,  or  sctreted,  or  is 
about  to  assign)  dispose  of,  or  accrete  property,  with  the  like 
Intent. 

4.  That  the  defendant,  being  an  adnJt  and  a  resident  of  that 
borough  has  been  continuously  without  the  United  States  more 
than  six  months  next  before  the  granting  of  the  warrant,  and  hai) 
not  made  a  designation  of  a  person  upon  whom  to  serve  a  sum- 
mons in  his  behalf,  as  prescribed  in  section  four  hundred  and 
thirty  of  this  act;  or  a  designation  so  made  no  longer  remains  in 
force. 

»ef  L.  18Sl,cb.W,«te.84«iid47}  L.  1872,c]l.  <2»;  see,  atoo,  L.  1876,  ch.  186 ;  L.  1898, 
eh.  2aS.    lu  effect  Sept.  1, 1880. 

f  31  TO.  Service  off  iiuiniiionM  ^-Itltont  tlie  olty,  or  by  piib« 
lleatiou. 

An  order,  directing  the  sorvico  «of  n  summons,  either  without 
the  city  of  New-York,  or  by  publication,  may  be  granted  by  the 
court,  or  by  a  justice  thereof;  but  only  in  a  case,  where  a  war- 
rant of  attncliniont  has  been  issued,  as  firescribed  in  the  last 
section,  and  personnl  service  of  the  suniiuous  cannot  be  made, 
with  due  diligence,  within  thnt  city,  I'he  plaintilT.  when  he  ap- 
plies for  such  an  order,  must  sliow  by  affidavit^  to  the  satisfaction 
of  the  court  or  juetice,  that  the  case  ia  wi(hin  this  section.  Where 
an  order  is  granted,  as  prescribed  in  this  section,  service  of  the 
summons  without  thnt  city  nny  be  made,  as  directed  in  the 
order,  either  within  or  without  the  State.  Sections  440  to  445, 
both  inclusive,  and  stetioiis  OoS,  707,  and  708  of  this  act  apply 
to  the  service  or  publication,  ijursuant  to  such  an  order,  and  to 
the  proceedings  relating  to  the  same^  and  subsequent  thereto; 
substituting  the  words,  "the  city  of  ^ew-York*^  in  place  of  the 
words,  "  the  State "  wherever  the  latter  words  occur.  If  the 
defendant  is  a  resident  of  the  city  of  New-York,  the  order  must 
also  direct  that  a  copy  of  the  summons,  complaint,  and  order  be 
left  at  his  residence,  specifying  it,  witli  a  person  of  suitable  age 
and  discretion,  if,  upon  reasonable  application,  admittance  can 
be  obtained,  and  such  a  person  found  ivho  will  receive  it;  or,  if 
admittance  cannot  be  so  obtiiined,  nor  such  n  person  found,  by 
affixing  the  same  to  the  outer  door  of  the  residence  so  specified. 

L.  1874,  eh.  646,  |  3.    Sec,  also,  fi  438,  rabd.  3.  ante. 

I  3171.  Commlmiion  to  take  teHtlmony* 

The  application,  to  the  court,  of  article  second  of  title  third 
of  chapter  ninth  of  this  act,  is  subject  to  the  following  qualifica- 
tions: 

1.  The  words,  "the  city  and  county  of  New- York,  or  either 
of  the  counties  of  Richmond,  Kings,  Queens,  or  Westchester ", 
must  be  regarded  ns  substituted,  in  place  of  the  words,  **  the 
State ",  wherever  those  words  are  used  in  that  article,  with 
respect  to  the  locality  of  a  witness. 

2.  Interrogatories,  framed  pursuant  to  that  article,  can  be  set- 
tled only  by  a  justice   of  the  court. 

3.  A  commission,  or  order  to  take  denosition«.  ipsned  or  granted, 
pursuant  to  that  article,  may  be  executed  either  within  or  with- 
out the  State. 

L.  1852,   ch.  880.  9  8.    See  ante,   i  PS7. 
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I  3172.  Court  may  refer  quentlon  arliiinv  upon  a  motion. 

The  court  may.  of  its  own  motion,  or  upon  the  apolication  of 
either  party,  without  the  consent  of  the  other,  by  order^  direct 
a  reference,  to  determine  and  report  upon  a  question  of  fact, 
arising  upon  a  motion,  in  any  stage  of  an  action* 

L.  1876,  cb.  470,  (  65.    See  ante.  (  887. 

I  3173.  Time  for  flllnv  aeelnlon  upon  a  trial  by  tl&e  «oiirt. 
Id.  J  when   snfilolent. 

The  time  within  which  the  decision  of  the  court  must  be  filed, 
in  a  case  specitied  in  section  1010  of  this  act.  Is  ten  days  after 
the  cause  is  finally  submitted.  The  decision  of  the  court,  in  a 
case  specified  in  section  1022  of  this  act,  is  sufficient  if  it  directs 
the  judgment  to  be  entered  thereupon;  but,  if  so  required  by  a 
party  appealing,  the  justice  by  whom  tne  decision  was  mode, 
must,  within  ten  days  after  the  appeal  is  perfected,  and  notice 
thereof  and  of  the  requirement  is  giyen  to  him,  make,  and  file 
with  the  clerk,  a  soecial  decision,  stating  separately  the  facta 
found,  and  the  conclusions  of  law, 

L.    1872,    ch.    620,    (  4. 

I  8174.  Connterclalms. 

A  counterclaim,  specified  in  subdlTision  second  of  section  601 
of  this  act,  cannot  be  interposed,  in  an  action  brought  in  the 
court,  unless  it  is  of  such  a  nature,  that  the  court  has  jurisdiction 
of  nn  action  founded  thereupon;  except  that,  in  an  action  brought 
by  an  executor  or  administrator,  any  counterclaim  may  be  Inter- 
posed, which  could  be  interposed,  In  a  like  action,  brought  in  the 
supreme  court.  A  counterclaim  may  be  interposed,  in  an  action 
brought  in  the  court,  without  respect  to  the  amount  thereof; 
and  judgment  thereupon,  in  favor  of  the  defendanti  may  be 
rendered  for  any  sum. 

f  817S.  Perishable  property  may  l»e  sold. 

Where  perishable  property  has  been  levied  upon,  by  virtue  of 
an  execution  or  warrant  of  attachment,  the  court  may,  upon  the 
application  of  the  officer  making  the  levy,  by  order,  direct  the 
sale  thereof,  at  such  a  time,  and  upon  such  a  notice,  ns  it  deems 
proper;  and  thereupon  the  property  must  be  sold  accordingly. 

L.   1874.   cb.  646.    S  «■ 

I  3170.  Portion  of  -rerdlet,  etc.,  ntay  be  remitted. 

A  party  to  whom  n  sum  is  awarded,  upon  a  trial,  an  assera- 
ment  of  damages,  or  the  execution  of  a  reference  or  writ  of  in- 
_uiry,  may  remit  any  portion  thereof,  and  take  judgment  for  the 
'residue. 

3«e  L.   1867.  ch.  344.   {40. 
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ARTICLIC  THIRD. 

ProviHong  exclusively  applicable  to  the  proceedings,  other  than 
appealSy  in  certain  marine  causes. 

Sec.  8177.  Arrest  Id  certain  mariDo  causes.    Oonrt  may  regmato   bjrgsoeiai 
roles. 

8178.  Id.;  contents  of  order  of  arrest. 

8179.  Id.;  proceedings  on  arrest. 

8180.  3181.  Id.;   ball  or  deposit  before  retam. 

3182.  Id.;   bail  or  deposit  after  return. 

3183.  Id.;  when  and  how  defendant  to  remain  in  eostody. 

8184.  Id.;  return  of  summons,   etc. 

8185.  Id.;   proceedings  after  return. 

8186.  Id.;  trial. 

3187.  Ordinary  action  may  be  brought  for  like  cause. 

i  817T.  Arrest  In  certain  marine  causes.  Court  may  reirv-' 
late  by  areneral  rules. 

In  an  action  specified  in  snbdivision  second  of  section  317  of  thia 
act,  the  plaintiff  may  apply  for  an  order  of  arrest,  to  accompany 
the  summons,  in  the  form  and  to  the  effect  specified  in  the  next 
section.  If  such  an  order  is  granted,  the  proceedinjrs  in  the  action 
must  be  conducted  as  prescribed  in  this  article.  The  justices  oj 
the  court,  or  a  majority  of  them,  may,  from  time  to  time,  by  on€ 
or  more  general  rules,  attested  by  the  hands  of  the  justices 
making  the  same,  and  filed  with  the  clerk,  regulate  the  mannei 
in  which  an  application  for  such  an  order  may  be  made,  and  thA 
cases  in  which  an  undertaking  may  bo  dispensed  with.  TTntil 
regulations  are  so  estnl'lishod.  the  justice  to  whom  the  applica- 
tion is  made,  may,  in  his  discretion,  require  or  dispense  with  an 
undertaking  thereupon. 

See  L.  1872,  ch.  829.   patt  of  I  6. 

I  8178.  Td.9  contents  of  order  of  arrest. 

The  order  of  arrest,  granted  as  prescribed  in  the  last  section, 
must  require  the  sheriff  to  arrest  the  defendant,  and  to  bring 
him  forthwith  before  the  court,  at  the  chambers  thereof;  or  if, 
when  he  is  arrested,  the  court  is  not  in  session  at  chambers,  to 
hold  him  to  bail,  in  a  sum  specified  in  the  order,  for  his  personal 
attendance  at  the  opening  of  the  court,  on  the  next  r«ny  there* 
after,  when  it  is  in  session  at  the  chambers  thereof.  The  order 
must  also  direct  that  the  defendant  be  summoned  to  answer  th^ 
complaint  in  the  action  forthwith.  Thereupon  the  summons  must 
conform  to  the  order. 

See  R.  L.  1818.  Rft.V3J»9.  S9  110,  111,  118,  119,  120,  121,  128,  124,  127-lW; 
also.   L.  1872,  ch.  629,   t  5. 

I  3170.  Id.f  proeeedinffs  on  arrest. 

The  sheriff,  upon  arresting  the  defendant,  by  virtue  of  such  an 
order  must,  at  the  same  time,  serve  upon  him  the  summons;  and 
also  a  copy  of  the  order  of  arrest,  and  of  the  papers,  upon  which 
It  was  granted.  He  must  forthwith  bring  the  defendant  before 
the  court  at  the  chambers  thereof;  if  the  court  is  then  in  ses- 
sion  at  chambers;  otherwise,  unless  bail  is  given,  as  prescribed 
In  the  next  section,  he  must  take  the  defendant  to  the  jail  of  the 
city  and  county  of  New-York,  for  the  confinement  of  prlsonerg 
in  civil  causes.  The  keeper  thereof  must  confine  the  defendant 
therein.  On  the  next  day  thereafter,  when  the  court  is  In  session 
at  chambers,  the  sheriff  must  take  the  defendant  from  the  jail, 
and  bring  him  before  the  court. 
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9  8180.  Id. I  ball  or  depoHit  before  return. 

The  defendant  may  give  bail,  by  delivering  to  the  sheriff  a  writ- 
ten andertakiug  to  the  plaintiff,  in  the  sum  specified  in  the  order 
of  arrest,  executed  by  one  or  more  sureties,  to  the  effect  that  the 
defendant  will  attend  in  person  at  the  opening  of  the  court,  at 
the  chambeps  thereof,  on  the  next  day  thereafter  when  It  i* 
there  in  session;  or  be  may  deposit  with  the  sheriff  the  sum 
tpecified  in  the  order  of  arrest.  In  cither  case,  the  sherift  moat 
forthwith  release  him  from  custody. 

§  8181.  The  aame. 

Where  bail  is  given,  as  prescribed  in  the  last  section^  the  officer 
taking  the  acknowledgment  of  the  undertaking  must,  if  the  sher- 
iff so  requires,  examine  under  oath,  to  a  reasonable  extent,  tho 
persons  offering  to  become  bail,  concerning  their  property  and 
their  circumstances.  The  defendant  may  gave  bail,  or  muHc  the 
deposit,  immediately  upon  his  arrest,  at  any  hour  of  tho  day  or 
nigkt;  and  he  must  have  reasonable  opportunity  to  «eek  far  and 
to  procure  bail,  before  being  committed  to  jail.  Where  a  deposit 
is  made,  the  money  deposited  must,  before  the  expiration  of  the 
next  day  thereafter,  not  being  Sunday  or  a  public  holiday,  b« 
paid,  by  the  sheriff,  into  court,  to  the  credit  of  the  action,  as 
prescribed  in  section  3164  of  this  act. 

S  8182.  Id.f  ball  or  deponlC  after  retnra. 

At  any  time  after  the  return  of  the  sheriff,  and  before  final 
Judgment,  a  justice  of  the  court  may  admit  a  defendant  in  cus- 
tody to  bail,  or  allow  him  to  make  a  deposit;  and  may  direct  his 
release,  upon  his  giving  bail,  or  making  the  dei>osit  accordingly. 
The  sum  to  be  deposited,  or  the  sum  specified  in  the  undertaking 
of  the  bail,  must  be  fixed,  and  the  sureties  in  the  undertaking 
must  be  approved,  by  the  justice;  who  nnist  be  satisfied,  by  their 
examination,  or  by  other  proof,  respecting  their  suificlency.  The 
undertaking  must  be  to  the  effect  tnat  the  defendant  will,  at  all 
times,  render  himself  amenable  to  any  mandate  Which  may  be 
issued,  to  enforce  a  final  judgment  against  him  in  the  action. 
Article  fourth  of  title  first  of  chapter  seventh  of  this  act,  applies, 
where  bail  is  given  as  prescribed  in  this  or  the  last  section. 

I  8183.  Id.f  wben  a^d  ho'w  defendant  to  vennfila  im 
custody. 

Unless  bail  is  given,  or  a  deposit  is  made,  as  prescribed  in  the 
last  three  sections,  the  defendant  must  remain  in  the  Jail  by 
virtue  of  the  order  of  arrest,  until  final  judgment  in  the  action; 
and,  if  the  judgment  is  against  the  defendant,  until  the  return 
of  an  execution  against  property,  issued  thereupon.  Bnt  the 
court  must  direct  him  to  be  brought  into  court,  at  the  time  of 
the  trial;  and  it  may,  in  its  discretion,  direct  him  to  be  brought 
into  court  at  any  other  time.  In  either  case,  he  must  be  taken 
from  the  jail,  and  brought  into  court  accordingly. 

S  8184.  Id.  I  return  of  Han&mons,  etc* 

The  Bhenff,  after  serving  the  summons  and  executing  the 
order  of  arrest,  must  make  a  full  return  of  his  proceedings  there- 
upon, to  the  court  at  chambers.  The  return  must  be  made  forth- 
with, unless  the  eonrt  is  not  then  in  session  at  chambers;  in 
Which  case,  it  must  be  made  immediately  after  the  opening  of 
Oie  court,  on  the  first  day  thereafter,  when  it  ia  tharo  ia  seaaion* 


c.  20,  r.  1.  a.  8  CITY  COURT  OF  N.  Y.  §§  8185-»J 

If  the  defendant  has  given  bail,  the  undertaking  ol  the  bail  muBt 
be  returned,  to  be  delivered  to  the  plaintiff  when  the  court  so 
directs. 

§  8180.  Id.  I  proceedlngp*  *ft#v  v^tiim* 

Unless  both  parties  sooner  appear,  the  court  must  wait  one 
hour  after  the  return:  or,  if  the  defendant  has  given  ball,  one 
hour  after  the  opening  of  the  cotirt.  As  soon  after  the  partiefl 
appear,  or  after  the  expiration  of  the  hour,  as  the  business  upon 
which  the  court  is  then  eiifrn^cd  will  permit,  the  court  inust  take 
up  the  cause.  If  the  plaintiff  does  not  then  appear,  a  Judflrment 
dfsniiBsing  the  complnint,  with  costs,  must  be  rendered.  If  the 
defendant  does  not  then  attend  In  person*  the  plaintiff  must 
then  make  his  complajnt,  and  the  defendant's  default  must  be 
entered.  If  the  plaintiff  appears  and  the  defendant  attends  in, 
person,  the  ploaalngs  must  then  be  made,  and  issue  murft  be 
joined.  The  pleadings  may  be  oral  or  written;  if  they  are  oral, 
the  clerk  must  enter  the  substance  thereof  in  the  minutes.  If 
either  party  desires  a  trial  by  a  jury,  he  must  demand  the  same, 
at  the  time  of  the  joinder  of  issue;  otherwise  the  issub  most  bs 
tried  by  the  court,  without  a  jury. 

I  Alda.  Id.f  trial. 

Where  a  trial  by  jury  is  duly  demanded,  the  cottrt  at  cham* 
bers  must  direct  the  issue  to  be  tried,  at  a  trial  term»  upon 
such  notice  as  it  deems  proper,  or  witnout  notice;  it  may  also 
direct  that  the  action  have  a  preference  upon  the  day  calendar, 
either  generally  or  for  a  particular  day;  and  it  may  give  such 
direction  as  it  dooms  proF>or,  with  respect  to  filing  a  note  of  issue. 
Where  a  trial  by  jury  is  not  duly  demanded,  or  where  the  de- 
fendant is  in  default,  the  evidence  must  then,  or  at  such  subse- 
quent time,  either  at  chnnibors  or  at  a  trial  term  or  special  term, 
as  the  court  at  chambers  api)oints,  be  given;  and  thereupon  final 
judgment  must  be  reudorcd.  But  the  issue  must  be  appointed  to 
be  tried,  within  six  days  after  the  joinder  thereof,  unless  both 
parties  assent  to  a  longer  time;  or  a  trial  by  jury  fs  demanded, 
and  there  is  no  term  of  the  court,  at  which  ft  can  be  had,  within 
that.  time.  The  trial  ennnot  be  adjourned,  without  the  consent 
of  both  parties,  beyond  three  calendar  months  from  the  joindef 
of  Issue. 

I  8187*  Ordlnitry  action  may  be  brongrHt  for  Ilko  cansew 

This  article  does  not  prevent  the  plaintiff  from  commencing, 
and  condncting  iu  the  ordinary  manner  an  action,  for  r.  cause 
specified  Ija  subdivision  second  of  section  317  of  this  act. 
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ARTICLES  FOURTH. 

Appeals. 

(Amended*  1808.) 

Sec.  3188.  Appeal  from  a  Jadgment. 
3189.  Idem;  from  ao  order. 

3100.  Time  to  appeal  and  proceedlags  thereupon. 

8101.  Appeal   to  appeUate   dirlslon  of   the  anpreme  court  and  In   what 
cases. 

3102.  Idem;   proceedings  regnlated. 

3103.  Idem;  within  what  time. 

3104.  Idem;  determination  upon  appeal,   how  enforced.  Idem;  where  bow 

tiiv  «^a4  Droperir  granted. 

i  3188.    [Am'dy  189Sy  1902.]    Appeal  from  a  |vdvment. 

An  appeal,  to  the  supreme  court  may  be  taken  from  a  final  or 
interlocutory  jud^rment  rendered  in  the  city  court  of  the  city  of 
New  York  in  a  case  where  an  appeal  may  be  taken  to  the  appel- 
late division  of  the  supreme  court  from  a  final  or  interlocutory 
jnd^rraent  rendered  in  the  supreme  court  as  prescribed  in  section 
thirteen  hundred  and  forty-six  and  section  thirteen  hundred  and 
forty-nine  of  this  act. 

L.  1853.  ch.  617.  «  6;  L.  1872,  ch.  820,  H  0  and  11;  L.  1806.  ch.  040;  L.  1002. 
ch.  Gli.    In  effect  Sept.   1,  1002. 

S  8189.    [Am*d,  1895,  1902.]    Idem;  from  am  order. 

An  appeal  to  the  supreme  court  may  also  be  taken  from  an 
interlocutory  judgment  rendered,  or  an  order  made  at  chambers, 
or  at  a  special  term  or  a  trial  tprm  of  said  city  court,  or  from  an 
order  made  by  a  judge  thereof  out  of  court,  in  a  case  where  an 
appeal  may  be  taken  to  the  appellate  division  of  the  supreme 
court  from  an  interlocutory  judgment  rendered,  or  an  order  made, 
in  like  manner,  as  prescribed  in  sections  thirteen  hundred  and 
forty-seven,  thirteen  hundred  and  forty-eight  and  thirteen  hun- 
dred and  forty-nine  of  this  act.  Upon  such  an  appeal  the  supreme 
court  shall  have  full  power  to  review  any  exercise  of  discretion 
by  the  court  or  judge  below. 

L.  1872.  ch.  eSO,  II  0  and  10;  L.  1806,  ch.  046;  L.  1002,  ch.610.  In  effect 
Sept.  1,  1002. 

I  :{190.  [Am*d,  1902.]  Time  to  appeal  and  proeeedlavii 
thereupon. 

An  appeal.  authoriziMl  by  either  of  the  last  two  sections,  must 
b(.  lakcu  within  ten  days  after  service  of  a  copy  of  the  judgment 
or  order  appealed  from,  and  n  written  notice  of  the  date  of  the 
entry  thcrcMjf.  In  every  other  respect,  titles  first,  third  and  fourth 
of  chapter  twelfth  of  tliis  act,  so  far  as  the  same  are  applicable 
thereto,  apply  to  and  govern  an  appeal,  taken  as  prescribed  in 
cither  of  the  last  two  .sections. 

L.  1002,  ch.  515.     In   effect  Sept.  1,  1002. 

I  :tl91.  [Anrd.  1H05,  1902.1  Appeal  to  the  appellate 
dlvlnlon    of   the   isaprente   court t   In   ^'hat   caneii. 

An  appeal  to  the  appellate  division  of  the  supreme  court  h\  the 
first  judicial  department  may  be  taken  from  the  judgment  or 
order  entered  upon  the  determination  of  an  appeal  taken  as  pre- 
scribed in  section  thirty-one  hundred  and  eighty -eight  and  thirty- 
one  hundred  and  eighty-nine  of  this  act,   provided  such   appeal 
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be  allowed  by  order  made  at  the  term  at  which  snch  appeal  was 
determined  or  at  the  term  next  after  judgment-  is  entered  upon 
such  determination  and  provided  further  that,  where  such  appeal 
is  from  an  order  granting  a  new  trial  upon  a  case  or  exceptions, 
the  appellant  must,  with  his  application  for  leave  to  appeal,  file 
an  assent  on  his  part  that,  if  the  order  is  affirmed,  judgment 
absolute  may  be  rendered  against  him. 

Co.  Proc..  I  362:  L.  1874,  ch.  545,  {  9;  L.  1885,  ch.  946;  L.  1902.  cb.  615. 
In  effect  Sept.  1,  1908. 

I  3102.  f  Am'fl,  1002.]  Pracilce  and  proceed IngrB  on  appeal 
to  appellate  dlTtslon  of  •apreme  coart. 

Titles  first,  third  and  fourth  of  chapter  twelve  of  this  act,  so 
far  as  the  same  are  applicable  thereto,  apply  to  and  govern  an 
appeal,  taken  as  prescribed  in  the  last  section,  except  as  otherwise 
expressly  prescribed  in  the  next  two  sections. 

See  L.  1874,  ch.  545,  |  9;  L.  1902,  ch.  515.  In  effect  Sept.  1,  1902. 

I  8108.    [Am'd,  1895,  1003.]    Idemf  within  what  tlnte  taken. 

An  appeal,  authorized  by  section  thirty-one  hundred  and  ninety- 
one  of  this  act,  must  be  taken  within  twenty  days  after  the  ser- 
vice of  a  copy  of  the  order  allowing  such  appeal  and  a  written 
notice  of  the  date  of  the  entry  thereof. 

L.  1895.  ch.  946;  L.  1902,  ch.  616.   In  effect  Sept.  1.  1902. 

18194.  [Ani'd,  1902.]  Idemi  determination  npon  appeal, 
hofr  enforced.  Identi  ^rhere  new  trial  -waa  propevlT 
arranted. 

The  judgment  or  order  of  the  appellate  court  must  be  remitted 
to  the  court  below,  to  be  enforced  according  to  law.  Upon  an 
appeal  from  an  order  granting  a  new  trial,  on  a  case  or  excep- 
tions, if  the  appellate  court  determines  that  no  error  was  com- 
mitted in  granting  the  new  trial,  it  must  render  judgment  abso- 
lute npon  the  right  of  the  appellant;  and  thereupon  an  assessment 
of  damages,  or  any  other  proceedings,  requisite  to  render  the 
judgment  effectual,  may  be  had  in  the  city  court  of  the  city  of 
New  York. 
U  1902,  ch.  615.   In  effect,  Sept.  1,  1902. 

«  8104-a.  [Added,  1994.]  Appeal*  from  the  elty  eonrt  of 
the  city  »f  We-w  York. 

Where,  on  an  appeal  from  a  judgment  or  order  taken  as  pre- 
scribed in  article  fourth  of  title  firat  of  chapter  twenty  of  this 
act,  a  party  shall  present  to  the  clerk  a  printed  copy  of  the  judg- 
ment roU  or  order  appealed  from,  it  shall  be  the  duty  of  the 
clerk,  as  required,  to  compare  and  certify  the  same,  for  which 
service  the  clerk  must  receive,  for  the  use  of  the  city  of  New 
York  a  fee  at  the  rate  of  one  cent  per  folio.  Where  the  attor- 
neys for  all  the  parties  interested,  other  than  parties  in  default, 
or  against  whom  a  judgment  or  a  final  order  has  been  taken, 
and  is  not  appealed  from,  stipulate  in  writing  that  a  paper  is  a 
copy  of  any  paper  whereof  a  certified  copy  is  required  by  any 
provisions  of  this  act,  the  stipulation  takes  the  place  of  a  certifi- 
cate, as  to  the  parties  so  stipulating,  and  the  clerk  is  not  required 
to  certify  the  same,  or  entitled  to  any  fees  therefor.  And  the 
paper  so  proved  by  stipulation  shall  be  received  by  the  clerks  of 
all  the  courts  and  by  the  courts  and  shall  be  used  or  filed  with 
the  same  force  and  effect  as  if  certified  by  a  clerk  of  the  court 

L.  1904,  eh.  480.    In  effect  Sept.  1.  1904. 

f  8196.  [Repealed  Jan.  1,  189<3:  L.  1895,  ch.  946.] 
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TXTLB  IL 

The  mayor's  court  of  the  city  of  Hudson,  and  the  rooordi  -^ 
coiirts  of  the  cities  of  T^tica  and  Oswego. 

r Mayor's  Court  of  City  of  Hnrlson  HnT>er8eded  hy  City  Oonrt 
of  the  City  of  Hudson  by  L.  1895,  ch.  751,  ff  127-142.) 

Bee.  8100.  Clrll   jurtidieMon   prescribe. 

81U7.  Coi-tain  pending  actions,  etc.,  transferred  to  fltii>r«me  oonrt. 

31U8.  Id.:   ceitnln   papers,   etc.,  to  be  traDsiiiltted   to  county  clerk. 

8<U>.  kitww  of  wpreme  coart.  In  A«tk»M«  etc..  fo  tnairferseA.  ' 

3200.  Proceeding    In  case  o£  judge's  dlsaUUitj* 

8201.  Service  of  sabpoenas. 

8202.  Kffect  of  this  tiUe   Umlted. 

I  810O.  Civil  iarlMdlctloii  prescribed. 

The  civil  jurisdiction  of  the  xnayoor's  court  of  the  dty  of 
Hudson,  the  recorder's  court  of  the  city  of  Utica,  and  the  re- 
corder's court  of  the  city  of  Oswego,  extends  only  to  an  action 
wliereof  juriiidictlon  it  expressly  confwred  upon  the  court  by  a 
provision  of  a  statute  incorporating,  or  otherwise  specially  re- 
lating to  the  govcrumeut  of,  the  city  wherein  the  court  is  located. 
Co.  Proc^   I  83. 

f  Z1W»  Certain  peRdlaff  nctloits,  etc.,  iraniiferred  to  ■«- 
preme  court. 

£very  civil  action,  now  pending  in  either  of  those  courts,  other 
than  an  action  specified  iu  Che  last  section,  is  hereby  transferred 
to  the  supreme  court;  and  the  subsequent  proceedings  therein, 
before  niid  nftcr  the  judgment,  must  be  the  same,  as  if  the  action 
had  been  commeucea  iu  the  supreme  court. 

I  8108.  td.|  cortati£  papers,  etc.,  to  be  transmitted  to 
eotinty  cleric. 

All  judgment-rolls,  and  other  records,  and  all  books  and  pai)ers, 
relating  exclusively  to  civil  actions,  other  than  an  action  specified 
in  the  last  section  but  one,  now  remaining  In  cither  of  those 
courts,  must  be  delivered  by  the  clerk  thereof,  or.  If  there  Is  no 
clerk,  by  the  judge  or  other  officer,  having  the  custody  thereof, 
to  the  clerk  of  the  county  in  which  the  court  is  located,  to  be 
preseryed  amonff  the  p(*ooPds  of  his  office.  The  expense  of  so 
doing  is  a  county  charge. 

I  3100.  Power  of  supreme  court,  Itt  actions,  oto.»  so 
transferred. 

The  supreme  court  may  review,  enforce.  vncftTe,  or  amend  n 
final  judgment  heretofore  rendered  by  either  of  Ihoso  courts.  In 
a  civil  ndloii.  ofl:er  than  an  action  specified  iu  Hection  3196  of 
this  Act,  with  like  oowor  snd  effect,  as  the  court  in  which  It  was 
commeucod  might  have  so  done,  if  this  act  bad  not  been  passed. 

1  aaoo.  Proecedlnors  In  case  of  Judsre*«  dlitabllltr* 

The  County  court  of  the  county  iu  which  either  of  those  courts 
is  located,  may,  by  an  order,  remove  to  itself  an  action  of  which 
either  of  those  coufis  hm  juriRdiction.  as  prescribed  in  section 
3190  of  this  net,  upon  pr- '.f.  i>y  nOidavit,  that  the  judge  thereof 
is.  for  an  cause,  iucapj^bh*  of  acting,  either  ffetierally  or  in  tbs 
particular  action.  Scctioi's  n!4.  .^-15,  nnd  34€i  of  this  act  spi^ 
to  such  on  order  of  removal,  and  to  the  nroceedinga  subsequent 
thereto.  The  proceedings  subsequent  to  tne  order  axe  the  same, 
as  in  an  action  brought  in  the  county  conr^  except  tost  eostf* 
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mtist  be  awarded,  as  if  the  actioa  had  remained  in  the  court 
from  which  it  was  removed. 
Co.  Proc.,  part  of  {  33. 

S  8201*  Service  of  avbpoenas, 

A  subpoeDa,  issued  out  of  either  of  those  conrts,  may  be  served 
upon  a  witness,  at  any  place  within  the  State.  A  warrant  to 
apprehend  a  witness,  for  a  failure  to  obey  such  a  subpoena,  may 
be  directed  to  the  sheriff  of  the  county  where  the  court  is  located, 
and  executed  by  him  witlun  any  eouuty  of  the  State.  The  sheriff 
is  subject  to  the  same  liability,  fo;*  a  failure  to  serve  or  return  it, 
us  if  it  was  issued  out  of  the  supreme  court. 

2  B.  h,  SOS,  cb.  85,   I  18. 

i  3202.  Effect  of  ihU  Utle  llmltecl. 

This  title  does  not  affect  any  provision  of  law  conferrin«r  upon 
a  judge,  or  upon  the  judges,  of  either  of  those  courts,  jurisdtcH 
tion,  power  er  authority,  in  an  action  brought  in  another  court, 
or  in  a  special  proceeding. 

28  ^1 
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TITIiE  III.* 

The  city  court  of  Tonkexs. 

Sm.  aSOS.  JnrlidlctloD   in  cItII  actions. 
Sa04.  Last   sevtioa   qualUied. 
8800.  Summons,  where  served. 

8206.  This  title  does  not  aHect  jurisdictiou  of  the  coart.  etc.,  in  special 
proceedings. 

I  8203.  Jnriadictioii  In  otvf  1  aetlona. 

.    The  jurisdiction  of  the  city  court  of  Yonkers  extends  to  the 
following  civil  actions  only: 

1.  An  action  n gainst  a  natural  person,  or  against  a  foreign  or 
idomestic  corporation,  wherein  the  complaint  demands  judgment 
for  a  sum  of  money  only,  or  to  recover  One  or  more  chattels, 
with  or  without  damages  for  the  taking,  withholding,  or  deten- 
tion thereof 

2.  An  action  to  foreclose  or  enforce  a  lien,  upon  real  property 
in  the  city  of  Yonkers,  created,  as  prcscribetl  by  statute,  in  favor 
of  a  person  who  has  performed  labor,  or  furnished  materials  to 
be  used,  in  erecting,  nlteriug,  or  repairing  a  building,  building 
lot,  or  appurtenance  thereto,  including  fences,  sidewalks,  paving, 
wells,  fountains,  fish-ponds,  ornamental  and  fruit  trees,  an^  every 
other  improvement  to  a  building  or  building  lot. 

3.  An  action  to  foreclose  or  enforce  a  lien,  for  a  sum  not  ex- 
ceeding one  thousand  dollars,  exclusive  of  interest,  upon  one  or 
more  chattels. 

See  L.  1873.  cb.  61,  {^  1  snd  3;  L.  1874,  ch.  171,  8  1;  L.  1870.  ciu  233,  f  li 
h.  1878,  ch.  186,  19  1  and  2. 

f  8204.  [Am*d,  1888.]    Isant  aectlon  qnaltlled. 

The  jurisdiction  conferred  by  the  last  section  is  subject  to 
the  following  limitations   and  regulations: 

1.  In  nn  action  wherein  the  complaint  demands  judgment  for 
a  sum  of  money  only,  the  sum,  fur  which  judgment  is  rendered 
in  favor  of  the  plaintiff,  cannot  exceed  one  thousand  dollars, 
exclusive  of  interest,  and  costs  ns  taxed;  except  where  it  is 
brought  upon  a  bond  or  undertaking,  given  in  an  action  or  a 
special  proceeding  in  the  same  court,  or  before  the  city  judge. 
Where  the  action  is  brought  upon  a  bond  or  other  contract,  the 
jud;;mcnt  must  be  for  the  sum  actually  due,  without  regard  to  a 
pennlty  therein  contained;  and  whore  the  money  is  payable  in 
instalments,  successive  actions  may  be  brought,  for  the  instal- 
monts,  as  they  become  due. 

2.  In  an  action  to  recover  onp  or  more  chattels,  a  judgment 
cannot  l)e  rendered,  in  fnvor  of  the  plaintiff,  for  a  chattel  or 
chattels,  the  aggregate  value  of  which  exceeds  one  thousand 
dollars. 

3.  The  court  hns  not  jurisdiction  of  an  action  against  an 
executor  or  administrator,   In   his  representative  cnpncity, 

4.  The  court  has  not  jurisdiction  of  any  action,  unless  one 
of  the  parties  thoreto  resides  in  the  city  of  Yonkers,  or  In  a 
town  of  Westchester  county,  adjoining  that  city;  or  a  wnrrant 
of  attachment  is  granted  to  nccompnnv  tho  summons,  and  levied 
upon  property  of  the  defendant,  within  that  city;  or  the  action 
is  brought  to  recover  one  or  more  statutory  m-naltiesj  by  the 
<ity  of  Vonkors,  or  one  of  its  oHictTS  or  bourds  of  eonnnissioners. 
Such   warrant    of   attachment    must    Im»   granted    and    sul>se<|uent 

*  The  priictire  iu  tbf  city  court  of  YuiikfiH  U  luaterlally  chaoged  by  I^ 
ISWi,   cb.   410.  ^^^ 
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proceedinpa    taken    in    accordance    with    the    provisions    and    re- 
qnircnionts  herein  relating  to  attachments   in  courts   of  justices 
01  the  peace. 
L.  1888,  ch.  4M. 

I  8906.  Snmntoafl,  where  ■erve4« 

The  summons,  in  an  action  broncht  in  the  conrt,  may  be  serred 
at  any  place  within  the  county  of  Westchester,  bat  not  elsewhere. 

S  820e.  Tliis  title  does  not  affect  JuriBdiction  of  the  oovrt* 
ete.y  in  apecial  proceedinars. 

This  title  does  not  affect  any  provision  of  law.  conferrinjr  upon 
the  conrtt  or  upon  the  city  judge  of  Yonkers.  jurisdiction,  power, 
or  authority,  in  a  special  proceediog;  or  conferring  upon  the  city 
judge  of  xonkers  power  or  authority,  in  an  action  brought  in^ 
another  court. 
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TXTIiB  IV. 

The  district  courts  of  the  city  of  New-York,  sjid  the 
justices'  courts  of  the  cities  of  Albany*  and  Troy. 

Article  1.  ProTiBioni  generally  appllctible  to  mil  the  Courts  ipedfled  In  tbls 
title. 
2.  ProvUionB  excloslTely  applicable  to  the  district  courts  of  the  citr 

of  New- York. 
S.  Prorislona  exdasirely  applicable  to  the  Jostlcea*  courts  of  Albany 
and  Troj. 

article:  first. 

PirwMona  gmuraUy  appUeable  to  all  the  courtB  epeo^fied  inthU 

Sec.  8207.  Senrice  of  complaint  with  summonB;  proceedings  thereupon. 
8206.  Id.;  and  proof  of  service. 
8200.  Action  to  be  commenced  by  service  of  summons. 

3210.  Order  of  arrest;  warrant  of  attachment;   requisition  to  replevy. 

3211.  The  last  section  quallfled. 

3212.  Proceedings  where  title  to  real  property  is  in  question. 

8213.  Appeals. 

8214.  Effect  of  this  act,  upon  jurisdiction  and  proceedings. 

I  8207.  Serrice  of  oontplaint  "VFitli  ■umntoiiBi  proc«e4iiaira 
#kerevpon. 

Section  3126  of  this  act  applies  to  an  action  to  recover  npon 
or  for  breach  of  a  contract,  express  or  implied,  brought  in  a 
district  court  of  the  city  of  New-York,  in  the  justice's  court  of 
the  city  of  Albany,  or  in  the  justice's  court  of  the  city  of  Troy, 

L.  1867,  ch.  844,   {  16;  L.  1873,  ch.  182,  §|  1  and  2. 

I  8806.  Id.  I  and  proof  of  serTloe. 

In  an  action  brought  in  either  of  those  courts,  the  summons, 
and,  in  a  proper  case,  a  copy  of  the  complaint,  may  be  served 
by  any  person  not  a  party  to  the  action;  except  that^  where  the 
action  is  brougnt  in  a  district  court  of  the  city  of  New-York,  a 
person,  other  than  a  constable  or  a  marshal,  serving  the  same, 
must  be  first  empowered  to  do  so,  either  by  the  justice,  or  by 
the  attotney  to  the  corporation,  as  now  prescribed  by  law. 
Proof  of  service  thereof,  by  such  a  person,  must  be  made  by  his 
affidavit;  which  must  state  the  particular  place,  time,  and  mauner 
of  service,  and  that  the  affiant  knew  the  person  so  served,  to  be 
the  person  mentioned  and  described  in  the  summons,  as  defendant 
therein. 

See  L.  1878,  ch.  162.  I§  1  and  8;  L.  1867,  ch.  344.  {  IB:  L.  lt*«2.  ch.  4»4. 
I  14;  L.  1864,  ch.  669.  S  2.  and  L.  1866,  ch.  758;  also  }  2878,  ante. 

I  8209.  Action  to  be  contmenccd  by  service  of  BuniinonB. 

An  action,  brought  in  either  of  those  courts,  at  any  time  after 
this  chapter  takes  efft'Ct,  must  be  commenced  by  the  voluntary 
appearance  of,  and  joiiider  of  issue  by,  the  parties,  or  by  the 
service  of  a  summons. 

S  8210.  [Am*d,  1884.]  Order  of  arrest  i  ^varrant  of  attacb- 
menti  reanisltlon  to  replvrvy. 

Articles  third,  fourth,  and  liith  of  title  second  of  chapter  nine- 
teenth of  this  act  apply  to  an  aotioii  brought  in  either  of  those 

•  The  tiUe  Is  now  "  City  Court  of  AlUfny.**  Lnwa  1884.  ch.  122. 
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eourto,  except  as  otherwise  preeoribed  In  the  next  section.  And 
except,  also,  that  where  the  warrant  of  attachment,  or  regnisi* 
tion  to  replevy,  is  issned  out  of  a  district  conrt  of  the  city  of 
New-York,  against  a  non-resident  defendant,  the  said  warrant, 
or  re<)niBition,  must  require  the  marshal  to  attach  or  replevy  the 
properly,  on  or  before  a  day  therein  specified,  which  must  be 
not  less  than  two  nor  more  than  four  days  before  the  return 
day  of  the  summons. 

L.   1884,   cb.  400. 

'I  a811«  Tlie  Uuit  MetioA  «iiallfl«a. 

The  provisions  of  the  last  section  are  subject  to  the  followlniaf 
Qaalificttiodt: 

1.  Nothing  contained  in  either  of  the  articles,  so  made  appli** 
eable,  applies  to  an  order  of  arrest,  in  an  action  brought  in  a 
district  court  of  the  city  of  New-York,  or  affects  any  provisioo 
of  thi»  title,  relating  to  the  jurisdiction  of  either  of  the  oourta 
specified  in  this  title. 

2.  An  order  of  arrest  in  an  action  brought  in  the  justice's  conft 
#f  Albany,  or  tlie  justice's  court  of  Troy,  or  a  warrant  of  attach- 
ment, or  a  requisition  to  replevy,  in  either  of  those  courts,  or  ia 
a  district  court  of  the  city  of  New-York,  must  be  granted  by, 
and  directed  to,  and  executed  by,  the  officer  empowered,  by  the 
statutes  remaining  in  force  after  this  chapter  takes  effect,  to 
grant  or  execute,  as  the  case  requires,  in  the  same  court,  a  war- 
rant to  arrest,  a  warrant  of  attachment,  or  a  requisition  in  an 
action  to  recover  a  chattel. 

3.  The  manner  of  applying  for,  granting,  and  executing  an 
order  of  arrest,  a  warrant  of  attachment,  or  a  requisition  to 
replevy,  and  the  proceedings  thereupon,  and  with  respect  thereto, 
as  prescribed  in  the  articles  so  made  applicable,  are  subject  to 
the  statutes,  remaining  unrepealed  after  this  chapter  takes 
effect,  specially  applicable  to  those  courts,  or  to  either  or  any 
of  them,  prescribing  the  duties  of  the  justices,  or  of  the  clerks 
thereof,  or  regulating  the  mode  of  transacting  business  in  an 
action  brought  therein. 

I  a212.  Proceedlnara  wl&ere  title  to  real  property  im  in 
qneBtlon. 

Sections  2951  to  2958  of  this  act,  both  inclusive,  apply  to  an 
action,  brought  in  either  of  those  courts;  except  that,  where  the 
action  is  brought  in  a  district  court  of  the  city  of  New-York,  the 
surety  upon  the  defendant's  undertaking  is  liable,  in  the  case 
specified  in  section  2052,  to  any  amount,  for  which  judgment 
might  have  been  rendered  by  the  district  court,  if  the  answer 
and  undertaking  had  not  been  delivered. 

Se«  Co.  Proc..  I  68. 

f  8218.  [Am'd,  1806.]    Appeals. 

An  appeal  from  a  judgment,  rendered  in  a  district  court  of  the 
city  of  New  York,  may  be  taken  to  the  supreme  court,  in  the 
cases,  and  in  the  manner  prescribed  in  articles  first  and  second 
of  title  eight  of  chapter  nineteenth  of  this  act.  Such  appeal 
shall  be  heard  in  such  manner  and  by  such  justice  or  justices 
as  the  appellate  division  of  the  supreme  court  in  the  first  depart- 
ment shall  direct.  The  appellate  court  may  reverse,  aflSrm  or 
modify  the  judgment  appealed  from,  and  where  a  judgment  is 
reversed,  may  order  a  new  trial  in  the  district  court.  Where  a 
judgment  is  modified,  or  where  a  new  trial  is  ordered,   costi 
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Blioll  be  in  the  discretion  of  tbo  appellate  court.  An  apponl 
from  tlie  judgment  rendered  in  the  justice's  court  of  the  city 
of  Albany,  or  the  justice's  court  of  the  city  of  Troy,  may 
be  takcu  in  a  case  where  an  appeal  may  be  tal^eu  to  a  county 
court  from  a  judgment  rendered  by  a  justice  of  the  peace  a« 
prescribed  by  title  eight  of  that  chapter,  and  in  no  other  case. 
Such  an  appeal  must  be  taken  to  the  county  court  of  the  county 
wherein  the  court  is  located. 
L.   1867,   ch.  344.   |  70;   L.   1805,   cb.  046. 

S   8214.   Effect    of   this    aot»   upon  JvriMLlettoii    anA    pr*-> 

Except  as  otherwise  specially  prescribed  in  this  title,  this  act 
does  not  afifect  any  statutory  provision  rcmninine  nnrepenle^l 
after  this  chapter  takes  effect,  relating  to  the  junsdidiou  nod 
powers  of  either  of  those  courts;  the  appointment,  qnalification* 
tenure  of  ofBce,  powers,  or  duties  of  the  justices,  or  of  the  clerk, 
or  any  other  officer  thereof;  or  the  proceedings  therein;  oscopt 
that  a  provision  of  fhiH  or  nny  other  statnte,  whereby  a  procroil- 
ing  in  an  action,  bronplit  in  eltlier  of  those  courts,  or  a  sperini 
proceediiisr.  brought  therein,  or  before  a  justice  thereof.  Is  assimi- 
In  ted,  either  expressly,  or  by  reference  to  another  provision  of 
low,  to  a  proceeding,  in  an  action  or  a  ppeeisl  proceeding  before 
a  justice  of  the  pence,  is  deemed  to  refer  to  the  corresponding 
procee<ling,  as  prescribed  in  chnptcr  nineteenth  of  this  act. 

850 
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ARTICLE  SECOND. 

ProvisionB  exclusively  applicable  to  the  dUlrict  courts  of  the  city 
of  New-York, 

See.  8216.  Repealed,  1902.  See  the  Manlclpal  Coart  Act  of  New  York  city. 

8216.  Repealed.  1902.  See  the  Municipal  Court  Act  of  New  Tork  cltr. 

3217.  Repealed,  1002.  Sec  the  Municipal  Ck>urt  Act  of  New  York  «ity. 
8218.  Proceedings  tboroupon. 

3210.  Repealed.  1902.  See  tho  Munlctpal  Court  Act  of  New  York  dty. 

2220.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New  York  city. 

3221.  Repealed,   1902.  See  the  Municipal  Court  Act  of  Now  York  city. 

3222.  Repealed,  1002.  See  the  Municipal  Court  Act  of  New  York  city. 

18215.  Repealed,  1902.  See  the  Munidpal  Court  Act  of  New 
lork  city. 

1 8216.  Repealed.  1902.    See  the  Municipal  Court  Act  of  New  • 
York  city. 

18217.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

18218.  ProceedinsB  Utereupon. 

An  order  of  arrest  must  direct  that  the  summons  accompanying 
it  be  made  returnable,  immediately  upon  the  arrest  of  the  de- 
fendant; and  it  must  specify  a  sum,  in  which  the  defendant 
may  be  let  to  bail.  Sections  3179  to  3181,  both  inclusive,  sec- 
tion 3182,  except  the  last  sentence  thereof,  and  section  3183  of 
this  act,  apply  to  an  order  of  arrest,  granted  in  an  action  in 
either  of  those  courts;  and  to  the  proceedings  upon,  and  relating 
to,  the  execution  thereof.  In  all  other  respects,  the  statutory 
prorisions  remaining  unrepealed  after  this  chapter  takes  effect, 
which  apply  to  and  regulate  the  application  for  a  warrant  to 
arrest  a  defendant,  the  granting  and  execution  thereof,  and  the 
proceedings  subsequent  thereto,  apply  to  and  regulate  the  appli- 
cation for  an  order  of  arrest,  the  granting  and  execution  thereof, 
and  the  proceedings  subsequent  thereto. 

Id.,  If  17-1». 

13219.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

f3220.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

18221.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

18222.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 
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ARTICLE  THIRD. 

FrovinoM  essdudvdif  applicable  to  theJusHoet^  oowrt$  of  AJ[ban$ 
and  Troy. 

Bee. 

SaS4.  Id.;   upon  jiidgmeat  by  confMsl    . 

tftieteofKiii* 


|2at.  InrWUctloQ  In  Clrll  actloni.  . 
8214.  Id.;   upon  Jiidgment  by  coniMslon. 
ft2aS.  Docketing  judgtaents;    execatlon  thi 
iSlBa.  AttPltetttan  at  earttla  — ^w*****^ 


▲ppUMtloB  Of  entila  i 
f  8928.  JvrUaiottoii  In  tot'ril  tt«)tioiuk 

The  juBtlce*s  court  of  the  city  of  Albany,  and  the  JoBtice^B 
court  of  the  city  of  Troy,  have  jurisdiction,  each  withia  the  city 
where  the  court  is  located,  of  an  action,  of  which  a  justice  of 
the  peace  has  Jurisdiction,  as  prescribed  in  sections  1737,  2861, 
2^(i2,  and  28C3  of  this  act;  and  also  of  an  action  to  recover  ft 
penalty ,  given  by  the  charter,  or  a  by-law  or  an  ordinance  of  the 
.  common  council  of  that  city^,  where  the  plaintiff  demands  judp- 
nient  for  a  sum,  not  ptcordmg  two  hundred  dollars.  Neither  of 
those  courts  has  jurisdiction  of  any  other  civil  action;  but  this 
section  docs  not  affect  the  jurisdiction  conferred,  by  tb«  statutory 
provisions  remaining  in  force  after  this  chapter  takes  effect, 
upon  either  of  those  courts,  in  a  special  proceeding. 

See  Co.  Proc.  (  67;  L.  1866,  ch.  180{  U  18t4.  <fh.  971.  I  8;  L.  ItTO*  Cb.  6i8, 
S  11;  U  1872,  ch.  12»»  S  H;  L.  1876,  cb.  18^  |  14.  See  L.  1888.  ch.  312}  L. 
18t»,  ch.  690. 

I  8884.  Id.  I  upon  Indflrmemt  by  coMfenalon. 

The  jurisdiction  of  each  of  those  cotirts  extends  also  fx>  the 
taking  and  entry  of  a  Indgment,  upon  the  confession  of  A  defend- 
ant, as  presoribed  in  title  sixth  of  chapter  nineteenth  of  this  mct^ 
where  the  sum  confessed  does  not  exceed  five  hundred  dollare. 

I  8280.   DoeketlAar  Jodarmentiii   exeewtlon   th«r«ii90SU 

The  prorisions  of  socHons  8017  to  3022  of  this  act,  both  i&eltt- 
sive,  apply  to  a  judgment  rendered  in  either  of  tbo^  cooits, 
and  to  the  proceedings  subsequent  thereto,  and  in  the  action 
wherein  the  judgment  wns  rendered;  exceot  that  the  transGript, 
filed  in  the  clerk's  office  of  the  county  wherein  tke  court  is  located* 
must  be  furnished  by  the  clerk  of  the  court,  in  which  the  judg- 
ment was  rendered. 

S  8a86a.  [Added,  19^7.]    Applicatloii  Of  ceriafltt  eedttove. 

The  provisions  of  sections  twenty-nine  hundred  and  ninety  to 
thirty  hundred  and  nine  of  this  act,  both  inclusive,  anply  to  the 
justices'  court  of  the  city  of  Troy,  except  that  the  city  derk  of  the 
city  of  Troy  shall  fulfil  all  the  duties  therein  required  of  the  towfl 
clevk. 

L.  1897.  ch.  e04.    In  effect  Sept.  1,  1807. 
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TITLE    V. 
Tlie    municipal    eovrt   of   tli«   citr   of   Rocl&eiiter. 

Sec.  3226.  ProvlsioDS    of    chapter    19   generally    applicable    to    the    court    and 
judges. 
3227.  Appeals. 

f  3220.  [Am*d,  lfl07.]  Provlaloim  of  chapter  19  arcnerally 
applicable   to   the   court   an^l   Judi^eii. 

The  provisions  of  c-bapter  iimetecntli  of  this  act,  eKclttdJng 
section  throe  thousand  sixty-thne,  excludinK  arii<?le  tliree  of  tiUv 
eight,  and  exchiding  titles  tenth  and  eleventh  thereof,  appl.v  to 
the  manicipal  court  of  the  city  of  Rochester,  and  to  the  judges 
thereof;  except  so  far  as  they  are  ioconsiatMit  with  the  neKt 
section,  or  with  the  charter  of  the  city  of  Rochester  or  with  any 
other  statute  applying  to  said  <>o4irt  Ar  the  judges  thereof  as  now 
existing  or  hereafter  amended.  For  the  purpose  of  applying 
the  same,  the  court  is  deemed  a  justice's  court ;  each  judge 
thereof  is  deemed  a  justice  of  the  peace;  and  the  city  of  Roches- 
ter 19  deenyied  a  town  of  Monroe  county. 

L.  1876,  oh.   10«.  part  of  5  4;  L.  1907,  ch.  764.  In  effect  Jan.   1,  1908. 
f   3227.    [Added,    10O7$  am*d,   1008.]    AppealM. 

Appeals  may  be  taken  to  the  County  court  of  Monroe  county 
from  judgmi'nts  and  orders  pf  the  municipal  court  of  the  city  of 
Rochester  and  from  orders  of  the  judges  thereof  as  provided  in 
articles  one  and  two  of  title  eitfht  of  chapter  nineteen  of  thia^  act. 
and  the  provisions  thereof,  except  section  three  thousand  sixty- 
three,  apply  to  such  appeals,  except  as  herein  expressly  modified. 
The  appeal  must  be  heard  on  the  return  or  a  certified  or  stipu- 
lated copy  thereof,  and  may  be  brought  on  for  hearing  in  the 
county  court  in  the  same  manner  and  on  the  same  notice  as 
motions  are  or  may  be  brought  on  for  hearing  in  said  court,  or 
may  be  put  on  the  calendar  of  said  court  as  provided  in  section 
three  thousand  sixty-two  of  this  act.  An  appellant  may  apply 
to  the  county  court  to  open  a  default  as  provided  in  section  three 
thousand  sixty-four  of  this  act,  which  application  may  be  heard 
witliout  the  return  unless  otherwise  ordered  by  the  court;  and 
an  appellant  may  apply  upon  affidavits  and  the  return  to  said 
court  for  a  new  trial  or  hearing  upon  the  ground  of  newly  dis- 
covered evidence;  the  court  in  either  case  may  stay  any  or  all 
proceedings  under  the  judgment  or  order  appealed  from  upon 
such  terms  as  it  deems  proper,  and  may  grant  a  new  trial  or 
hearing  as  hereinafter  provided  upon  such  terms  as  it  deems 
proper.  The  county  court  and  other  appellate  courts  oa  such 
appeals  must  rt-niier  judgment  according  to  the  justice  of  the 
case,  without  regard  to  technii.'al  errors  or  defects  which  do  not 
affect  the  merits,  and  may  affirm  or  reverse,  wholly  or  partly, 
or  modify,  th4?  judgment  or  order  appealed  from  for  errors  of 
law  or  of  fact  or  because  the  judgment  is  exce^^sive  or  insutQeiont 
or  contrary  to  the  evidence  or  contrary  to  law,  and  may,  if 
necessary  or  proper,  grant  a  new  trial  or  hearing  In  the  munici- 
pal court  of  the  city  of  Rochester,  or  before  a  judge  thereof,  as 
may  be  proiier,  at  a  time  dosigontcd  by  it,  and  thereupon  the 
municipal  court  or  judge  must  proceed,  and  adjournments  may 
be  granted,  a  jury  triai  demanded,  an^  all  other  proceedings 
taken  as  if  the  action  or  proceeding  had  been  commenced  anew. 
A  copy  of  the  judgment  or  order  granting  a  new  trial  or  hearing 
must  be  served  by  the  party  entering  it  on  the  opposite  party 
or  his  attorney  at  least  two  days  before  the  time  set  for  the 
n^w  trial  or  hearijng.  When  a  new  trial  or  hearing  is  ^ranted 
the  anpelUte  court  may  In  its  discretion  aivard  amta  at  the 
appeal  to  either  party  absolutely  or  to  abide  the  event, 
1^  lonT    «»h.  »iui  I,    inns    oh    ann      Tn  ftipct  Sont.  i.  ifi<WL 
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CHAPTER  XXL 
Costs  and  Fees. 

nriiB     I.— AwardUff  aad  EaforeUg  Payment  of  Coits. 
riTLB  II.-FlxU9tlieJLno«Aiof  CmU. 

TITLE  IIL-8eenrltyfor  Corti. 

TITLE  IT.— General  PrOTigtons  Belatlngto  Fees. 

TITLE    y,-4taias  Allowed  M  Feei. 

TITIiB  I. 
Awardizigr  and  enforcing  payment  of  coets. 

Article  1.  General  regulations  respecting  the  awarding  of  coats. 

2.  Regulations  respecting  the  awarding  of  costa  In  partieaUr  oiies. 
8.  MiaeellaneoQB  provleiona. 

ARTICLES  FIRST. 

Qeneral  regulaiiona  respecting  the  awarding  of  costs. 

See.  S228.  When  plaintiff  entitled  to  coeta  of  coarse. 

8229.  When   defendant  entitled  to  coats  of  course.    Bola  as  to  two  or 

more  defendants. 

8230.  When  costs  are  dlscretionarj. 

32.^1.  Contn.  where  sPveral  actions  are  bronght  on  same  Instroment,  C'vC. 
8232.  Interlocutory    costs    upon    issue   of   law. 

3233.  Id.;   how  collected. 

3234.  Costs,   where  there  are  several  issues  of  fact. 

3235.  Id.;   after  discontinuance  upon  answer  of  tltla. 
82;^d.  Costs  of  n   motion. 

82.17.  Tlie    foregoing   sections   limited. 

3238.  Costs    upon    appeal    from    ttnal    judgment. 

3239.  Id.;  upon  appeal  from  interlocutory  Judgment  or  order. 

3240.  Id.;  In  a  special  proceec^ing. 

S  n228.  [Am*d,  181)8,  ltM>4,  1»10.]  "When  plaintlir  entitled 
to  coMtM  of  eoar»e. 

The  plaintiff  is  entitled  to  costs  of  course,  npon  the  rendering 
of  a  final  judgment  in  his  favor,  in  either  of  the  following  actions: 

1.  An  action,  triable  by  a  jury,  to  recover  real  property,  or  an 
interest  in  real  property;  or  in  which  a  claim  of  title  to  real  prop- 
erty arises  upon  the  pleadings,  or  is  certified  to  have  come  in 
question  upon  the  trial. 

2.  An  action  to  recover  a  chattel.  But  if  the  value  of  the 
chattel,  or  of  all  the  chattels^  recovered  by  the  plaintiff,  as  fixed, 
to^rether  with  the  damages,  if  any,  awarded  to  him,  is  less  than 
fifty  dollars,  the  amount  of  his  costs  cannot  exceed  the  amount 
of  the  value  and  the  damages. 

3.  [Am'd,  1808.]  An  action  specified  in  subdivision  first,  third, 
fourth  or  fifth  of  section  twenty-eight  hundred  and  sixty-three  of 
this  act.  But  if,  in  an  action  to  recover  damages  for  an  assault, 
battery,  false  imprisonment,  libel,  slander,  criminal  conversatioB, 
seduction,  or  malicious  pros€H*ntion;  or  a  fine  or  penalty  in  which 
the  people  of  the  state  are  a  party,  the  plaintifT  recovers  less  tluui 
fifty  dollars  damages,  the  amount  of  his  costs  can  not  exceed  the 
damages. 

L.  1888,  eh.  110.    In  effect  Sept.  1,  1808.    Bee  |  8284. 

4.  An  action,  other  than  one  of  those  specified  in  the  fbregoing 
subdivisions  of  this  section,  in   which  the  complaint  demands 
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jiifl^mont  for  a  sum  of  money  only.    But  the  plaintiff  is  not  en«« 
titled  to  costs,  under  this  subdivision,  unless  he  recovers  the  sum 
of  fifty  dollars  or  more. 
Co.  Proc.,  part  of  |  304. 

5.  [A«d«d,  1904,  am'd*  1910.]  In  all  actions  hereafter  brought 
in  the  supreme  court,  triable  in  the  county  of  New  York  which 
could  have  been  brought,  except  for  the  amount  claimed  thei*ein, 
in  the  city  court  of  the  city  of  New  York,  and  in  which  the 
defendant  shall  have  been  served  with  process  within  the 
county  of  New  York,  the  plaintiff  shall  recover  no  costs  or  dis- 
bursements unless  ho  shall  recover  one  thousand  dolhirs  or  more. 
In  all  actions  hereafter  brought  in  the  supreme  court,  triable 
in  the  county  of  Kings,  which  could  have  been  brought,  exccpt- 
for  the  amount  claimed  therein,  in  the  county  court  of  Kings 
county,  and  in  which  the  defendant  shall  have  been  served  with 
process  within  the  county  of  Kings,  the  plaintiff  shall  recover 
no  costs  or  disbursements  unless  he  shall  recover  five  hundred 
dollars  or  more.  In  all  actions  hereafter  originally  brought  in 
the  supreme  court,  triable  in  the  county  of  Albany,  and  in 
w^hich  the  defendant  is  a  resident  of  the  county  of  Albany,  which 
could  have  been  brought,  except  for  the  amount  claimed  therein, 
in  the  county  court  of  the  county  of  Albany,  the  plaintiff  shall 
recover  no  costs  or  disbursements  unless  he  shall  recover  five 
hundred  dollars  or  more.  In  all  actions  hereafter  brought  in  the 
supreme  court,  triable  in  the  county  of  New  York  or  the  county 
of  Kings,  or  in  the  city  court  of  the  city  of  New  York  or  the 
county  court  of  Kings  county,  which  could  have  been  brought, 
except  for  the  amount  claimed  therein,  in  the  municipal  court 
of  the  city  of  New  York,  and  in  which  the  defendant  shall 
have  been  served  with  process  within  the  city  of  New  York, 
the  plaintiff  shall  recover  no  costs  or  disbursements  unless  he 
shall  recover  two  hundred  and  fifty  dollars  or  more.  The  fact 
thaA  in  any  action  a  plaintiff  is  not  entitled  to  costs  under  the 
provisions  of  this  subdivision  shall  not  entitle  the  defendant  to 
costs  under  the  next  following  section. 

L.  1004,  ch.  5CT;  I..  1010,  cb.  674.     In  effect  Sept.   1.  1010. 

I  »229.  Wlien  defendant  entitled  to  coMts  of  course.  Rule 
a*  to  tTi'o  or  more  defendants. 

The  defendant  is  entitled  to  costs,  of  course,  unon  the  render* 
ing  of  final  judgment,  in  an  action  spcH'ified  in  the  last  section, 
unless  the  plaintiff  is  entitled  to  costs,  as  therein  prescribed. 
But  where,  in  such  an  action  against  two  or  more  defendants, 
the  plaintiff  is  entitled  to  costs  against  <hic  or  nu>re.  but  not 
against  all  of  them,  none  of  the  defendants  an*  entitled  to  costs, 
of  course.  In  that  case,  costs  may  be  awarded,  in  the  discretion 
of  the  court,  to  any  defendant,  against  whom  the  plaintiff  is  not 
entitled  to  costs,  where  he  did  not  unite  in  an  answer,  and  was 
not  united  in  interest,  with  a  defendant,  against  whom  the 
I)laiutiff  is  entitled  to  costs. 

Id.,  part  of  SI  ;U)5,  .300. 

f  3230.  [Am'd,    lfM)0.1      'Wben   coats    are   discretionary* 

Except  as  prescribed  In  the  last  two  sections,  the  court  may, 
upon  the  rendering  of  a  final  judgment,  in  its  discretion  award 
costs  to  any  party  in  such  sum  not  exceeding  the  total  amount 
authorized  by  statute  as  to  the  court  shall  seem  just. 

Id.,  purt  of  i  806;  L.  1900,  ch.  IRl.     In  effect  Oct.  1,  1900. 
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i  3231  [Aiu*clv  IHSXS*]  Touts,  'vrbcre  several  action*  are 
broairht  on  same  iuiitriiineat,  etc. 

Where  two  or  more  actions  are  brouRhtf  in  a  case  specified  in 
section  4o4  of  this  act,  or  otherwise  for  the  saiue  cause  of  action, 
against  persons  who  ini^ht  have  been  joined  as  defehdants  in 
oiLe  actioQ,  co«ts,  other  than  disbursenientB,  cannut  .be  feeorercd. 
upon  the  final  judenieut,  by  the  phuutifF,  in  more  than  one  ac- 
tion, which  shah  l)e  at  his  election.  But  this  prohibition  does 
not  apply  to  a  case  where  the  phiintifT  loins  as  defendants,  in 
each  action  brought,  all  the  persons  liable,  not  previously  sued, 
who  can,  with  reasona!»le  dUigence,  he  found  within  the  State; 
or,  if  the  action  is  brought  in  the  city  court  of  the  city  of  New- 
York,  or  a  county  court,  within  the  city  or  connty,  as  the  cn?o 
may  be,  where  the  court  is  located. 

Id.,  part  of  i  304.  See,  al»o,  2  R.  S.  015,  i  15  (2  Earn,  638);  L.  1805, 
ch.  9i<L 

g  82>38«  Interlocatory  costs  uiion  Issue  of  latv. 

Whore  an  issue  of  law  and  an  issue  of  fact  are  joined,  between 
the  same  parties  to  the  .same  action,  and  the  issue  of  fact  re- 
mains undisposed  of,  when  an  interlocutory  judgment  is  rendered 
upon  the  issue  of  law;  tho  interlocutory  judgniept  may,  in  the 
discretion  of  the  court,  deny  costs  to  either  party,  or  award  costj 
to  the  prevailing  party,  either  absolutely,  or  to  abide  the  eyent 
of  the  trial  of  the  issue  of  fact. 

Bee  2  R.  8.,  I  28. 

i  3233.  Id.  I  bow  collected. 

Section  779  of  this  act  npplleg  to  interlocntory  coats,  awarded 
as  pref5cribed  in  the  last  section,  as  if  they  were  costs  of  a  motion, 

i  3ai84.  Costs*  Tvbere  there  are  several  lMs«es  af  taet. 

In  an  action  specified  in  section  322R  of  this  act,  wherein  the 
complaint  sets  forth  separately  two  or  more  causes  of  action, 
upon  which  issues  of  fact  are  joined,  if  the  iilaintiff  n'covers 
upon  one  or  more  of  the  issues,  and  the  defendant  tipon  the  other 
or  others,  each  party  is  entitled  to  costs  agnityst  the  adverse 
party,  unless  it  is  certitied  that  the  substantial  cause  of  action 
was  the  same  upon  ea<h  issue:  in  which  case,  tho  plaintiff  only 
is  entitled  to  costs.  Costs,  to  which  a  party  is  so  entitled,  must 
be  included  in  the  final  judgment,  by  adding  them  to.  or  offset- 
ting them  against,  the  sum  awarded  to  the  prevailing  party:  or 
otherwise,  as  the  case  requires.  Rut  this  section  does  not  en- 
title a  plaintiff  to  costs,  in  n  case  specified  in  »ub<fivision  fourth 
of  section  322S  of  this  act.  where  he  is  not  entitled  to  costs, 
as  prescribed  in  that  sub<livision. 

See  2  B.  S.  017.   |  20   (2  Kdm.  041). 

f  3886.  Id.;  after  dlMConti nuance  upon  anmw^r  of  title. 

Where  an  action,  brought  before  a  justice  of  the  peace*  or  !n 
a  district  court  of  the  city  of  New-York,  or  a  justice*s  court  of 
a  city,  has  been  discontinued,  as  prescribed  hy  law.  npon  i\\o 
delivery  of  an  answer,  sliowing  that  titU  to  real  propnrty  will 
come  in  question:  and  a  new  action,  for  the  same  eanse,  has 
l»eeu  commenced  in  the  proper  conrt;  the  party  in  who.se  favtu* 
final  judgment  is  rendered  in  the  new  action,  is  entitled  to  costs; 
except  that,  \]^'here  final  judgment  \ti  rendered  tiicrciu.  ux  favor 
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of  the  defendant,  upon  the  trial  of  an  issue  of  fact,  the  plaintiff 
is  entitled  to  costs,   unless  it  is  certified,  that  the  title  to  real 
property  came  in  question  on  the  trial. 
Co.  Proc.,  SS  00  and  61. 

8  32341.  CoHta  of  a  motion. 

Costs  upon  a  motion  in  an  action,  where  the  costs  thereof  are 
not  specially  regulated  in  this  act,  or  upon  a  reference  made 
pursuant  to  sections  623,  624,  827,  or  1015  of  this  act,  may  be 
awarded,  either  absolutely  or  to  abide  the  event  of  the  action, 
or  of  the  reference,  to  any  party,  in  the  discretion  of  the  court 
or  judge. 

III.,  part  of  i  315.     See,  also,  L.  1840,  cli.  386.   |  15  (4  Bdm.  G90). 

f  3237.  The  foreffolaar  aeetlons  limited. 

The  foregoing  sections  of  this  article  do  not  affect  the  recovery 
of  costs  upon  an  appeal. 

I  3238.  CcMitH  vpon  appeal  from  final  Judgment. 

Upon  an  appeal  from  the  final  judgment  in  an  action,  the 
recovery  of  costs  is  regulated  as  follows: 

1.  In  an  action  specified  in  section  3228  of  this  act,  the  re- 
spondent is  entitled  to  costs  upon  the  affirmance,  and  the  appel- 
lant upon  the  reversal,  of  the  judgment  appealed  from;  except 
that,  where  a  new  trial  is  directed,  costs  may  be  awarded  to 
eitner  party,  absolutely  or  to  abide  the  event,  in  the  discretion 
of  the   court. 

2.  In  every  other  action,  and  also  where  the  final  judgment 
appealed  from  is  affirmed  in  part,  and  reversed  in  part,  costa 
may  be  awarded  in  like  manner,  in  the  discretion  of  the  court. 

Co.   Proc.,  part  of  8  300. 

I  3238.  Id.  I  npon  appeal  from  Interloentory  Jndyment  or 
order* 

Upon  an  appeal  from  an  interlocutory  judgment  or  an  order, 
in  an  action,  costs  are  in  the  di.«icretion  of  the  court,  and  may 
be  awarded  absolutely,  or  to  abide  the  event,  except  as  follows: 

1.  Where  the  appeal  is  taken  from  an  order  grantoiir  or  re- 
fusing a  new  trial,  and  the  decision  upon  the  appeal  refuses 
a  new  trial,  the  respondent  is  entitled,  or  course,  to  the  costs  of 
the  appeal. 

2.  Where  an  appeal  is  taken  from  an  order,  refusing  a  rew 
trial,  and  an  appeal  is  also  taken  from  the  judgment  rendered 
upon  the  trial,  neither  party  is  entitled  to  the  costs  of  the  appeal 
from  the  order. 

Co.  Proc.,  II  300  and  316. 

I  32 40.  CAm'd,  1S81.1     Id.;  In  a  special  prooeedlnor. 

Costa  in  a  special  proceeding,  instituted  in  a  court  of  record, 
or  upon  an  appeal  in  a  special  proceeding,  taken  to  a  court  of 
record,  where  the  costs  thereof  are  not  specially  regulated  in 
this  act,  may  be  awarded  to  any  party,  in  the  discretion  of  tne 
court,  at  the  rates  allowed  for  similar  services,  in  an  action 
brought  in  the  same  court,  or  an  appeal  from  a  judgment  taken 
to  the  same  court,  and  in  like  manner. 

Bm  L.   l/MO,  eh.  270,  I  8   (4  Edm.  082;  5  Id.  133);  also.  |i  2086,  210e, 
8143,  2240»  2316,  2401,    2445,  ^1^6,  ante. 
34  Moa 
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ARTIGIjB  sescond. 

Regulations  respecting  the  aivarding  of  costs  in  jfmrticular  cases. 

Sec.  3241.  Ck>8U   against    \h<*   Slate;    how   paid. 

3242.  Costs    where    ucilon    brought     hy    people    on    relation    of     prirate 

person. 

3243.  Id.;  for  the  beneflt  of  a  county,  etc, 

3244.  Costs,   against   a   school   officer. 

3245.  Id.;    against   a    municipal    corporation. 
8246.  Id.;   by  or  against  an  executor,  etc. 

3247.  Oosts  in  case  of  transfer,  etc.,  of  cause  of  action. 

§  3241.  Costs  nigratnst  the  State)  bo^r  paid. 

Where  costs  arc  awarded  aKainst  the  people  of  the  State  in 
an  action  or  a  special  proceeding  brought,  by  a  public  officer, 
pursuant  to  any  provision  of  law,  and  the  proceedings  have  not 
been  stayed,  by  appeal  or  otherwise;  the  comptroller  must  draw 
his  warrant  upon  the  treasurer,  for  the  payment  of  the  costs, 
out  of  any  money  in  tho  treasury,  appropriated  for  that  purpose, 
upon  the  production  to  him  of  an  exemplified  eopy  of  the  judg- 
ment, or  order  awarding  the  costs,  and,  where  the  amount  is 
not  fixed  thereby,  of  a  taxed  bill  of  costs;  accompanied,  in  either 
case,  with  a  certificate  of  the  attorney-general,  to  the  effect 
that  the  action  or  special  proceeding  was  brought  pursuant  to 
law.  The  fees  of  the  clerk,  for  the  exemplified  copy,  must  be 
certified  thereupon  by  him,  and  Included  in  the  warrant 

2  B.  8.  653.  i  14  (2  £dm.  578). 

I  8242.  Costs  -vrbere  action  liroiivht  by  people  on  relation 
off  private  person. 

Where  an  action  is  brought,  in  the  name  of  the  people  of  the 
State,  upon  the  relation  of  a  private  corporation  or  individual, 
as  prescribed  in  «ection  1986  of  this  act,  a  judgment,  awarding 
costs  to  the  defendant,  must  award  them,  against  the  relator, 
in  the  first  instance;  and  against  the  people,  only  in  case  an 
execution,  issued  thereupon  against  the  proiierty  of  the  relator, 
is  returned  unsatisfied. 

Go.  Proc..  part  of  i  319. 

I  3243.  Id.  I  for  tbe  benefit  off  n  coiinty»  etc. 

In  an  action  or  a  special  proceeding,  brought  in  the  name  of 
the  people  of  the  State,  to  recover  money  or  property,  or  to 
establish  a  right  or  claim,  for  the  benefit  of  a  county,  city, 
town,  or  village,  costs  shall  not  be  awarded  against  the  people: 
but,  where  they  are  awarded  to  the  defendant,  they  must  be 
awarded  against  the  body  for  whose  benefit  the  action  or  special 
proceeding  was  brought. 

Id.,   §  320. 

I  8244.  Costs,  offalnst  a  acbool  officer. 

Costs  cannot  be  awarded  to  the  plaintiff,  in  an  action  against 
a  school  officer,  or  a  sirper visor,  on  account  of  an  act  performed 
by  him,  by  virtue  of,  or  under  color  of  his  office;  or  on  account 
of  n  refusal  or  an  omission  to  perform  a  duty  enjoined  upon 
him  by  law;  where  his  net,  refusal  or  omission  might  have  been 
the  subject  of  an  appeal  to  the  State  superintendent  of  public 
instruction,  and  where  it  is  certified  that  it  appeared,  upon  the 
trial,  that  tho  defendant  acted  in  good  faith.    But  this  secHon 
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does  not  apply  to  an  action  for  a  penalty;  or  to  an  ocli  n  or  a 
special  ppoce<Hlinsr»  to  enforce  a  decision  of  the  superintendent. 

L.  1864,  oh.  !Kifi.  I  6  (6Edm.  361). 

$  3245.  [Ani'd,  1800.]  Id.;  agralnait  a  mmilclpal  corpora- 
Hon. 

Costs  cannot  be  awarded  to  the  plaintiff,  in  an  action  against 
a  municipal  corporation,  in  which  the  complaint  demands  a  judg- 
ment for  a  sum  of  money  only,  unk>ss  the  claim,  on  which  the 
action  is  founded,  was,  before  the  commencement  of  the  action, 
presented  to  the  l)oard  of  such  corporation  having  the  power  to 
audit  the  same,  or  to  its  chief  fiscal  offioer,  at  least  ten  days 
before  the  commencement  of  said  action. 

L.  1839.  ch.  262,  I  2  (4  Edm.  682) ;  L.  1886.  ob.  692 ;  L.  1899.  oh.  6C0.  In  effect  Sept.  1 
1899. 

g  3240.  Id. I  by  or  affalnut  an  executor,  etc. 

In  an  action,  brou^rht  by  or  agaiust  an  executor  or  adminis- 
trator, in  his  representative  capacity,  or  the  trustee  of  on 
express  trust,  or  a  person  expressly  authorized  by  statute  to 
sue  or  to  be  sued,  costs  must  be  award<Ml.  os  in  an  action  by  or 
nguinst  a  person,  prosecuting  or  delendiug  in  his  own  right, 
except  as  otherwise  prescribed  in  sections  1835  and  183G  of  t^is 
act:  but  they  are  exclusively  chargeable  upon,  and  colloctibl? 
irom  the  estate,  fund,  or  person  represented,  unless  the  court 
directs  them  to  be  paid,  by  tlie  party  personally,  for  mismanagr- 
ment  or  bad  faith  in  the  prosecution  or  defence  of  the  action. 
Co.  Proc.,   part  of  f  317. 

$  3247.  Costs  In  case  ot  transfer,  etc.,  of  cause  of  notion. 

Where  an  action  is  brought,  in  the  name  of  another,  by  a 
transferee  of  the  cause  of  action,  or  by  the  other  person,  who 
is  beneficially  interested  therein:  or  where,  after  the  commpncr*- 
ment  of  an  action,  the  cause  of  action  becomes,  by  transfer  or 
otherwise,  the  property  of  a  persoji,  not  a  party  to  the  action; 
the  transferee,  or  other  person  so  interested,  is  liable  for  ccsts, 
in  the  like  cases.  an(|  to  the  saaoe  extent,  as  if  he  wnn  the 
plnintifT;  and,  where  costs  ore  awarded  against  the  piniiitiff, 
the  court  m.ay,  by  order,  direct  the  n'^rpon  fo  linbte  to  nny  them. 
Except  in  a  case,  where  he  could  not  have  been  lawfully  dir«'c»ed 
to  }M\y  costs,  personally,  if  he  had  been  a  pjirty.  as  prescribed 
In  the  last  section,  his  disobedience  to  the  order  Is  a  contempt 
cf  court.  But  this  pcction  does  not  npply  to  n  ease,  where  th«» 
person  so  beneficlnlly  interested,  is  the  attorney  or  eounsti  for 
the  plnintiff.  if  his  only  bonefieinl  Interest  consists  of  a  right  to 
a  portion  of  the  pnm  or  property  recovered,  as  com'L>enBation  for 
his  services  in  the  oction. 

Id.,  I  821;  2  R.   S.   319.   |  44   (2  Edm.  648). 
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CHAPTER  XXL 
Costs  and  Fees. 

riTLB     I.— AWArdUff  Mid  EaforelBg  PaymeBt  of  CoiU. 
flTLB  UL-FixiBrUeAnomBiof  Goato. 

HTLB  III.-S«eBrlt]r  fl|»r  Cotti. 

TITLE  lY.— General  PrOTisleaB  BalatUs  to  Feet. 

TITLE    T.-llaBii  Allowed  ai  Faci. 

TITIiE  I. 
▲warding  and  enforcing  paymezLt  of  costs. 

Article  1.  General  rcgulatloni  respecting  the  awarding  of  coata. 

2.  Regulations  respecting  the  awarding  of  costs  In  partienlar  cases. 
8.  MlaeellaneoQa  provlaiona. 

ARTICLE  FIRST. 

OeMTol  regvlations  respecting  the  atoarding  of  costs. 

Sec.  8228.  Wben  plaintiff  entitled  to  costa  of  conrse. 

8229.  Wben   defendant  entitled  to  costa  of  coorso.    Bala  aa  to  two  or 

more  defendants. 

8230.  Wben  costs  are  discretionary. 

3231.  CostA.  where  BPTCral  actions  are  brought  on  sama  Instrument,  cVe. 
8232.  Interlocutory    costs   upon    Issue   of   law. 

3233.  Id.:    how   collected. 

3234.  Costs,  where  there  are  scTeral  issues  of  fact. 

3235.  Id.:   after  discontinuance  upon  answer  of  tltia. 
323(i.  Costs  of  a   motion. 

82.37.  The    foreirolng   sections   limited. 

3238.  Costa    upon    sppeal    from    final    judgment. 

8239.  Id.;  upon  appeal  from  interlocutory  judgment  or  order. 

8240.  Id.;  In  a  special  proceeding. 

%  :t2::8.  [Anrd,  18U8,  11>04,  1»10.]  'WlKen  plaintiff  entitled 
to  coMtM  of  eonrae. 

The  plaintiff  Is  entitled  to  costs  of  course,  upon  the  rendeiinn; 
of  a  final  judgment  in  his  favor,  in  either  of  the  following  actions: 

1.  An  action,  triable  by  a  jury,  to  recover  real  property,  or  an 
interest  in  real  property;  or  in  which  a  claim  of  title  to  real  prop- 
erty arises  upon  the  pleadings,  or  is  certified  to  have  come  in 
ijuestion  upon  the  trial. 

2.  An  action  to  recover  a  chattel.  But  if  the  value  of  the 
chattel,  or  of  all  the  chattels,  recovered  by  the  plaintiff,  as  fixed, 
tojrether  with  the  damages,  if  any,  awarded  to  him,  is  less  than 
fifty  dollars,  the  amount  of  his  costs  cannot  exceed  the  amount 
of  the  value  and  the  damages. 

3.  rAm'd,  1R08.]  An  action  specified  in  subdivision  first,  third, 
fourth  or  fifth  of  section  twenty-eight  hundred  and  sixty-three  of 
this  act.  But  if,  in  an  action  to  recover  damages  for  an  assault, 
battery,  false  imprisonment,  libel,  slander,  criminal  conversation, 
seduction,  or  malicious  prosecution;  or  a  fine  or  penalty  in  which 
the  people  of  the  state  are  a  party,  the  plaintiff  recovers  less  than 
fifty  dollars  damages,  the  amount  of  his  costs  can  not  exceed  the 
damages. 

U  1898,  ch.  110.    In  effect  Sept.  1,  1808.     Bee  $  8284. 

4.  An  action,  other  than  one  of  those  specified  in  the  foregoing 
subdivisions  of  this   section,   in   which   the  complaint   demands 
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judgment  for  a  sum  of  money  only.    But  the  plaintiff  is  not  en- 
titled to  cost8.  under  this  subdivision,  unless  he  recovers  the  sum 
of  fifty  dollars  or  more. 
Co.  Proc.,  part  of  |  304. 

6.  [A*ded,  1904,  am'd,  1»10.]  In  all  actions  hereafter  brought 
in  the  supreme  court,  triable  in  the  county  of  New  York  which 
could  have  been  brought,  except  for  the  amount  claimed  therein, 
in  the  city  court  of  the  city  of  New  Yorlc,  and  in  which  the 
defendant  shall  have  been  served  with  process  within  the 
county  of  New  York,  the  plaintiff  shall  recover  no  costs  or  dis- 
bursements unless  he  shall  recover  one  thousand  dollars  or  more. 
In  all  actions  hereafter  brought  in  the  supreme  court,  triable 
in  the  county  of  Kings,  which  could  have  been  brought,  except- 
for  the  amount  claimed  therein,  in  the  county  court  of  Kings 
county,  and  in  which  the  defendant  shall  have  been  served  with 
process  within  the  county  of  Kinirs,  the  plaintiff  shall  recover 
no  costs  or  disbursements  unless  he  shall  recover  five  hundred 
dollars  or  more.  In  all  actions  hereafter  originally  brought  in 
the  supreme  court,  triable  in  the  county  of  Albany,  and  in 
which  the  defendant  is  a  resident  of  the  county  of  Albany,  which 
could  have  l)een  brought,  except  for  the  amount  claimed  therein, 
in  the  county  court  of  the  county  of  Albany,  the  plaintiff  shall 
recover  no  costs  or  disbursements  unless  he  shall  recover  five 
hundred  dollars  or  more.  In  all  actions  hereafter  brought  in  the 
supreme  court,  triable  in  the  county  of  New  York  or  the  county 
of  Kings,  or  in  the  city  court  of  the  city  of  New  York  or  the 
county  court  of  Kings  county,  which  conld  have  been  brought, 
except  for  the  amount  claimed  therein,  in  the  municipal  court 
of  the  city  of  New  York,  and  in  which  the  defendant  shall 
have  been  served  with  process  within  the  city  of  New  York, 
the  plaintiff  shall  recover  no  costs  or  disbursements  unless  he 
shall  recover  two  hundred  and  fifty  dollars  or  more.  The  fact 
tharf:  in  any  action  a  plaintiff  is  not  entitled  to  costs  under  the 
provisions  of  this  subdivision  shall  not  entitle  the  defendant  to 
costs  under  the  next  following  section. 

L.  1004,  ch.  RS7;  L.  1010,  ch.  674.     In  effect  Sept.   1.  1910. 

I  :{229.  When  defendant  entitled  to  coiitii  of  eonme.  Rule 
aa  to  two  or  more  defendants. 

The  defendant  is  entitled  to  costs,  of  course,  unon  the  render* 
Ing  of  final  judgment,  in  an  action  sptnufied  in  the  last  section, 
unless  the  plaintiff  is  entitled  to  costs,  as  therein  prescribed. 
But  where,  in  such  an  action  against  two  or  more  defendants. 
the  plaintiff  is  entitled  to  costs  against  one  or  more,  but  not 
against  all  of  them,  none  of  the  defendants  arc  entitled  to  costs, 
of  course.  In  that  case,  costs  may  be  awarded,  in  the  discretion 
of  the  court,  to  any  defendant,  against  whom  the  plaintiff  is  not 
entitled  to  costs*  where  he  did  not  unite  in  an  answer,  and  was 
not  united  in  interest,  with  a  defendant,  against  whom  the 
plaintiff  is  entitled  to  costs. 

la..  part  of  If  3C5,  .100. 

{  8230.  [Am'd,   1900.1      Wben  costs    are   discretionary. 

Kxcept  as  prescribed  in  the  last  two  sections,  the  court  may, 
upon  the  rendering  of  a  final  judgment,  in  its  discretion  award 
costs  to  any  party  in  such  sum  not  exceeding  the  total  amount 
authorized  by  statute  as  to  the  court  shall  seem  just. 

Id.,  pnrt  of  I  806;  L.  1000,  ch.  181.     In  effect  Oct.  1,  1900. 
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(  a231  [Aiu'd,  18U5.]  Cofitv,  Tvh«re  aeveral  action*  are 
"ooKht  on  same  Iniitniinentt  etc. 

Where  two  or  more  aetious  are  brought,  in  a  oa$e  specified  in 
ctiou  454  of  this  act,  or  otherwise  for  the  Kaiue  caiuje  of  action, 
ainst  persons  who  uii};ht  have  been  joined  as  defemlants  \u 
e  action,  co«ts,  other  than  disborsenientB,  canmit  b€^  recovered, 
ton  the  final  judgment,  by  the  plaiutifif,  in  more  tUau^  one  ac- 
»n,  which  shall  be  at  his  election.  But  this  pnthibition  does 
t  applj'  to  a  case  where  the  plaintiff  Joins  as  defendants,  in 
ch  action  brought,  all  th(»  persons  liable,  not  previously  sued, 
10  can,  with  reasonable  dlliKonce,  be  found  within  the  State; 
,  if  the  action  is  brought  in  the  <ity  court  of  the  city  of  New- 
ark, or  a  county  court,  within  the  city  or  Ctuinty,  as  the  case 
ly  be,  where  the  court  is  located. 

Id.,   part  of  I  304.     Soo,   also,  2  R.   S.  013,   |  15   (2  Earn,  CaS):  U  1805. 
WO. 

{  8332.  Interlocvtary  co«t«  upon  Inane  of  latv. 

Where  an  issue  of  law  and  an  issue  of  fact  nre  joined,  between 
e  same  parties  to  the  same  action,  and  the  -issue  of  fact  re- 
nins undisposed  of,  when  an  interlocutory  judgment  is  rendered 
>ou  the  issue  of  law;  the  interlocutory  judgment  may,  in  the 
Rcretion  of  the  court,  dony  costs  to  either  party,  or  award  cost« 

the  prevailing  party,  either  absolutely,  or  to  abide  the  event 

the  trial  of  the  issue  of  fact. 
3m  2  R.  S..  I  28. 

i  3^i9,  Id.|  liow  collectea. 

Section  7T9  of  this  act  applies  to  Interlocntory  eoats,  awarded 
1  prescribed  lii  the  last  si'ction,  as  if  they  were  coi^ts  of  a  motion. 

I  32i84.  Costs,  ^ivhere   there  are  neverml  llw«e«  of  iaet. 

In  an  action  specified  in  section  3228  of  this  act,  wherein  the 
implaint  sets  forth  separately  two  or  more  causes  of  action, 
)on  which  issues  of  fact  are  jc)ined,  if  the  plaintiff  recovers 
xm  one  or  more  of  the  issues,  and  the  defetidant  npon  the  other 
•  others,  each  party  is  entitlcMl  to  ccists  agaiiwt  the  adverse 
irty,  unless  it  is  certitied  that  the  substantial  cause  of  action 
as  the  same  npon  eacli  issue;  in  which  case,  Xhf  plaiutiff  only 
entitled  to  costs.  Costs,  to  which  a  party  is  so  entitled,  must 
»  included  in  the  final  judgment,  by  adding  them  to.  or  oflfset- 
iig  them  against,  the  sum  awarded  to  the  prevailing  party;  or 
herwise,  as  the  case  requires.  Rut  this  section  does  not  en- 
Me  a  plaintiff  to  costs,  in  n  case  specified  in  sub<?tvis!ou  fourth 
'  section  322S  of  this  act,  where  he  is  not  entitleil  to  costs, 
!  prescribed  in  that  subdivision. 
See  2  B.  S.  017,   |  20   (2  E«1ra.  Ml). 

g  3836.  Id.;  after  dfMContlnnanee  npon  answer  of  title. 

Where  an  action,  brought  before  a  justice  of  the  |>eaoe<  or  In 
district  court  of  the  city  of  N<»w-York,  or  a  justice's  court  of 
city,  has  been  discontinued,  as  prescribed  by  law,  npon  the 
»livery  of  an  answer,  showing  that  titl^  to  real  property  will 
mie  in  question;  and  a  new  action,  for  the  «ame  cause,  has 
»eu  commenced  in  the  proper  court;  the  party  in^  whose  fav<u: 
lal  judgment  is  rendered  in  the  new  action,  is  entithnl  to  ccvsts; 
ccept  that,  where  final  judgment  is  rendered  tuerein,  ia  favot 
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of  the  defendant,  upon  the  trinl  of  nn  issue  of  fact,  the  plaintiff 
is  entitled   to  costs,   unless  it  is  certified,  that  the  title  to  real 
property  came  in  question  ou  the  trial. 
Co.   Pioc..   If  00  and  61. 

I  82fi3tf.  Costs  of  a  motion. 

Costs  upon  a  motion  in  an  action,  where  the  costs  thereof  are 
not  specially  regulated  in  this  act,  or  upon  a  reference  made 
pursuant  to  sections  G23,  624,  827,  or  1015  of  this  act,  may  be 
awarded,  either  absohitely  or  to  ubide  the  event  of  the  action, 
or  of  the  reference,  to  any  party,  in  the  discretion  of  the  court 
or  judge. 

la.,  iMirt  of  I  310.     See,  also,  L.  1840,  ch.  386,   f  15  (4  Bdm.  G90). 

I  3237,  Tlie  toreasoing  seettona  limited. 

The  foregoing  sections  of  this  article  do  not  affect  the  recovery 
of  costs  upon  an  appeal. 

I  3238.  Costs  upon  appeal  from  linal  Judirnftent* 

Upon  an  appeal  from  the  final  judgment  in  an  action,  the 
recovery  of  costs  is  regulated  as  follows: 

1.  In  an  action  specified  in  section  ^228  of  this  act,  the  re- 
spondent is  entitled  to  costs  upon  the  affirmance,  and  the  appel- 
lant upon  the  reversal,  of  the  judgment  appealed  from;  except 
that,  where  a  new  trial  is  directed,  costs  may  be  awarded  to 
eitner  party,  absolutely  or  to  ubide  the  event,  in  the  discretion 
of  the  court. 

2.  In  every  other  action,  and  also  where  the  final  judgment 
appealed  from  is  affirmed  in  part,  and  reversed  in  part,  costa 
may  be  awarded  in  like  manner,  in  the  discretion  of  the  court. 

Co.   Proc.,  part  of  |  806. 

$  3238.  Id. I  npon  appeal  from  Interloeutorr  Jndgrment  or 
order. 

Upon  an  appeal  from  an  interlocutory  judgment  or  an  order, 
in  an  action,  costs  are  in  the  discretion  of  the  court,  and  may 
be  awarded  absolutely,  or  to  abide  the  event,  except  as  follows: 

1.  Where  the  appeal  is  taken  from  an  order  grantliifr  or  re- 
fusing a  new  trial,  and  the  decision  upon  the  appeal  refuses 
a  new  trial,  the  respondent  is  entitled,  of  course,  to  the  costs  of 
the  appeal. 

2.  Where  an  appeal  is  taken  from  an  order,  refusing  a  vew 
trial,  and  an  appeal  is  also  taken  from  the  judgment  rendered 
upon  the  trial,  neither  party  is  entitled  to  the  costs  of  the  appeal 
from  the  order. 

Co.  Proc.,  fl  306  aDd  316. 

I  3240.  [Am'd,  1881.]     Id.|  In  a  special  proceeding. 

Costs  in  a  special  proceeding,  instituted  in  a  court  of  record, 
or  upon  an  ap|)eal  in  a  special  proceeding,  taken  to  a  court  of 
record,  where  the  costs  thereof  are  not  specially  regulated  in 
this  act,  may  be  awarded  to  any  party,  in  the  discretion  of  toe 
court,  at  the  rates  allowed  for  similar  services,  in  an  action 
brought  in  the  same  court,  or  an  api)eal  from  a  judgment  taken 
to  the  same  court,  and  in  like  manner. 

8m  L.  1^^40,  cb.  270,  f  3  (4  Bdm.  682;  5  id.  133);  Also.  ||  2086»  2100, 
ai43,  ZUO,  2316,  2401,    2445,  2456,  ante. 
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ARTICLB  SE3COND. 

Regulations  respecting  the  awarding  of  costs  in  particular  cases. 

Sec.  3241.  Co«U  against    the    State;    how   imld. 

3242.  CoBts    where    uciluo    brought     by    people    on    relation    of     priTste 
person. 

8243.  Id.;  for  the  benefit  of  a  eountf,  etc. 

8244.  Coats,   against  a  school  olBcer. 

8246.  Id.;    against   a    municipal    corporation. 
8248.  Id.;   by  or  against  an  executor,  etc. 

8247.  Costs  in  case  of  transfer,  etc.,  of  cause  of  action. 

§  3241.  Coiita  aisralitfit  tlie  State)  how  paid. 

Where  costB  arc  awarded  af^ainst  the  people  of  the  State  in 
an  action  or  a  special  proceeding  brought,  by  a  public  officer, 
pursuant  to  any  provision  of  law,  and  the  proceedings  have  not 
been  stayed,  by  appeal  or  otherwise;  the  comptroller  must  draw 
his  warrant  upon  the  treasurer,  for  the  payment  of  the  costs, 
out  of  any  money  in  the  treasury,  appropriated  for  that  purpose, 
upon  the  production  to  him  of  an  exemplified  eopy  of  the  judg- 
ment, or  order  awarding  the  costs,  and,  where  the  amount  is 
not  fixed  thereby,  of  a  taxed  bill  of  costs;  accompanied,  in  either 
case,  with  a  certificate  of  the  attorney-general,  to  the  effect 
that  the  action  or  special  proceeding  was  brought  pursuant  to 
law.  The  fees  of  the  clerk,  for  the  exemplified  copy,  must  be 
certified  thereupon  by  him,  and  included  in  the  warrant 

2  B.  8.  563,  I  14  (2  Edm.  573). 

I  8S42.  Costs  Tvbere  action  broa^lit  hy  people  on  relation 
off  private  person. 

Where  an  action  is  brought,  in  the  name  of  the  people  of  the 
State,  upon  the  relation  of  a  private  corporation  or  individual, 
as  prescribed  in  «ectloa  1986  of  this  act,  a  judgment,  awarding 
costs  to  the  defendant,  must  award  them,  against  the  relator, 
in  the  first  instance;  and  against  the  people,  only  in  case  an 
execution,  issued  thereupon  against  the  property  of  the  relator, 
is  returned  unsatisfied. 

Go.  Proc.,  part  of  i  819. 

§  8243.  Id.)  for  the  benefit  of  n  eonntr,  ete. 

In  an  action  or  a  special  proceiHling,  brought  in  the  name  of 
the  people  of  the  State,  to  recover  money  or  property,  or  to 
establish  a  right  or  claim,  for  the  benefit  of  a  county,  city, 
town,  or  village,  costs  shall  not  be  awarded  against  the  people; 
but,  where  they  are  awarded  to  the  defendant,  they  must  bo 
awarded  against  the  l>ody  for  whose  benefit  the  action  or  special 
proceeding  was  brought. 

Id.,  §  320. 

I  8244.  Costs,  offalnst  a  scbool  oflleer. 

Costs  cannot  be  awarded  to  the  plaintiff,  in  an  action  against 
a  school  officer,  or  a  snp^^rvisor,  on  account  of  an  act  performed 
by  him,  by  virtue  of,  or  under  color  of  his  office;  or  on  account 
of  a  refusal  or  an  omission  to  perform  a  duty  enjoined  npon 
him  by  law;  where  his  net,  refusal  or  omission  might  have  been 
the  subject  of  an  appeal  to  the  State  superintendent  of  pnbllc 
instruction,  and  where  it  is  certified  that  it  appeared,  upon  the 
trial,  that  the  defendant  acted  in  good  faith.    But  this  sectton 

8U4 


c.  21, 1 1,  a.  2  COSTS.  g§  3245-47 

does  not  apply  to  an  action  for  a  penalty;  or  to  an  acli  n  or  a 
special  proceeding,  to  enforce  a  decision  of  the  superintendent. 

L.  1861,  oh.  !k>5,  I  6  (6£dm.  361). 

$  3246.  [Am*d,  1M09.]  Id.|  aRalniit  a  ninnlcipal  corpora- 
Hon. 

Costs  cannot  be  awarded  to  the  plaintiff,  in  an  action  against 
a  municipal  corporation,  in  which  the  complaint  demands  a  judg- 
ment for  a  sum  of  money  only,  unless  the  claim,  on  which  the 
action  is  founded,  was,  before  the  commencement  of  the  action, 
presented  to  the  lioard  of  such  corporation  having  the  power  to 
audit  the  same,  or  to  its  chief  fiscal  officer,  at  least  ten  days 
before  the  commencement  of  said  action. 

L.  1899.  eh.  262,  I  3  (4  Edin.  688) ;  L.  1886,  ob.  512 ;  L.  1899,  ob.  609.      In  effect  Sept.  1 

I  3240.  Id.}  by  or  aaralniit  an  executor,  etc. 

In  an  action,  brought  by  or  against  an  executor  or  adminis- 
trator, in  his  representative  capacity,  or  the  trustee  of  an 
express  trust,  or  a  person  expressly  authorized  by  statute  to 
sue  or  to  be  sued,  costs  must  be  award<*d.  as  in  an  action  by  or 
ogaiost  a  person,  prosecuting  or  defending  in  his  own  right, 
except  as  otherwise  prescribed  in  sections  1835  and  183G  of  Vis 
act:  but  they  are  exclusively  chargeable  upon,  and  colloctiblc* 
irom  the  estate,  fund,  or  person  represented,  unless  the  court 
directs  them  to  be  paid,  by  the  party  personally,  for  mismanagr- 
meut  or  bad  faith  in  the  prosecution  or  defence  of  the  action. 

Co.  Proc.,   part  of  f  817. 

$  3247.  Costs  In  case  of  transfer,  etc.,  of  cavae  of  action. 

Where  an  action  is  brought,  in  the  name  of  another,  by  a 
transferee  of  the  cause  of  action,  or  by  the  other  person,  who 
is  beneficially  interested  therein:  or  where,  after  the  commencr'- 
ment  of  an  action,  the  cause  of  action  becomes,  by  transfer  or 
otherwise,  the  property  of  a  persoji,  not  a  party  to  the  action: 
the  transferee,  or  other  person  so  interested,  is  liable  for  cf-sts, 
in  the  like  cases,  ancj  to  the  sajue  extent,  as  if  he  wms  the 
plaintiff:  and,  where  costs  are  awarded  against  the  plaintiff, 
Ibe  court  may,  by  order,  direct  tbe  n'^rson  fo  liable  to  nny  them. 
Except  in  a  case,  where  he  could  not  have  been  lawfully  din'c'ed 
to  pay  costs,  personally,  if  he  had  been  a  pnrty.  as  prescribed 
in  the  last  section,  his  disobedience  to  the  order  is  a  contenuit 
cf  court.  But  this  section  does  not  apply  to  a  case,  where  th.» 
person  so  beneficially  interested,  is  the  attorney  or  counstl  for 
the  plaintiff,  if  his  only  beneficinl  Interest  consists  of  a  ricrht  to 
a  portion  of  the  pnm  or  property  recovered,  as  comi>enBation  for 
his  services  in  the  action. 

Id.,  §  821;  2  R.   S.  319.   §  44   (2   Edm.   643). 
28"  H«5 
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ARTICLE  THIRD. 

Mtacelfancoiis  promsions, 

Nee.  8248.  Certificate  entitling  party  to  costs  or  Increaied  costs. 

S24U.  CobiK   utfuiUbi  lufaut  plaiDtifT;   collectible  of  guamlun  ad  litem. 
S2&0.  TiiU  tiue  not  to  affect  special  proTUlons  of  Uw. 

3248.  Certlflcate  e uUt II  nv  party  to  cost*  or  Inoreasml 
•o«t«. 

Where,  upon  the  trial  of  nn  action,  the  title  to  real  property 
comofl  in  question,  or  any  fact  appears,  whereby  either  party 
becomes  entitled  to  costfl,  or  to  the  increased  costs  specified  lu 
section  3258  of  this  net,  the  judi;e  presidinf?  nt  the  trial,  or  the 
referee,  must,  upon  the  application  of  the  party  to  be  benefited 
thereby,  either  before  or  after  the  verdict,  report,  or  decision 
is  rendered,  make  n  certificate,  statijig  the  fact.  Such  a  certifi- 
cate is  the  only  competent  evidence,  as  to  the  matter,  before  the 
taxing  oflicer. 

2  R.  8.  003,  I  8  (2  Edm.  78). 

§  S249.  Costs  a«alBat  Infant  platntfll|  collectible  oi 
irnardlan  ad  litem. 

Where  costs  are  awarded  against  an  infant  plalntiflF,  they 
mny  be  collected,  by  execution  or  otherwise,  from  his  guardiao 
ad  litem,  in  like  manner  ns  if  the  latter  was  the  plaintiff. 

Co.  Proc..  i  ZIQ;  2  R.  S.  G53,  {§  15  und  16.  See  |  409,  mute. 

S  82SO.  Tills  title  not  to  affect  special  provisions  o£  law. 

This  title  docs  not  affect  any  provision  contained  elsewhere 
In  this  act,  or  in  any  other  statute,  remaining  unrepealed  after 
this  chapter  takes  effect:  whereby  the  award  of  costs  is  specfnlly 
regulated,  in  a  particular  cad«,  otherwise  than  as  prescribed  ii 
this  title. 
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TITIiE  II. 
Fixing  the  amount  of  costs. 

Article  1.  Sams  allowed  as  costs;  dlsburseinents. 
2,  Taxation  of  costs. 

ARTICIiB   FIRST. 

Sums  allowed  as  costs;  disbursements. 

See.  8251.  Amount  of  costs  srenerally. 

3292.  Additional  allowance  to  plaintiff  in  foreclosure,  partition,  stc 

32S3.  Additional  allowance  to  either  partj  in  difficult  cases,  etc. 

3264.  Allowances  under  the  foregoing  sections  limited. 

8266.  Costs  upon  adjournment  of  trial. 

8266.  Disbursements  to  be  included  in  bill  of  costs. 

32S7.  Increased  damages  not  to  carry  increased  costs. 

8258.  When  defendant  entitled  to  increased  costs. 

8209.  Increased  disbursements  not  allowed. 

8260.  Costs  upon  a  settlement. 

8261.  This  article  not  to  affect  special  proTlsions  of  law. 

ft  8851.  [Am'd,  1895»  1886,  1901.]  Amount  ot  eomtm  ffenerallr. 

Costs,  awarded  to  n  party  to  an  action,  must  be  at  the  fol- 
lowing rates: 

1.  To  the  plaintiff: 

For  all  proceedings,  before  notice  of  trial,  in  an  action  speci- 
fied in  section  420  of  this  act,  fifteen  dollars;  in  every  other 
action,  twenty-five  dollars. 

For  each  additional  defendant  served  with  the  summons,  not 
exceeding  ten,  two  dollars;  and  for  each  necessary  defendant,  in 
excess  of  that  nnmber,  served  with  the  summon.s,  one  dollar. 

For  procuring  the  appointment  of  a  guardian  or  guardian  ad 
litem,  for  one  or  more  infant  defendants,  ten  dollars. 

For  procuring  an  order  directing  the  service  of  the  summons  by 
publication  thereof,  or  personally,  without  the  state,  on  one  or 
more  defendants,  ten  dollars. 

For  procuring  an  injunction  order  or  an  order  of  arrest,  ten 
dollars. 

2.  To  the  defendant: 

For  all  proceedings  before  notice  of  trial,  except  as  otherwise 
prescribed  in  this  article,  ten  dollars. 

3.  [Am»d,  1901.]    To  either  party: 

For  all  proceedings,  after  notice  of  trial,  and  before  trial,  ex- 
cept as  otherwise  prescriVjed  in  this  article,  fifteen  dollars. 

For  taking  the  deposition  of  a  witness  or  of  a  party,  as  pre- 
scribed in  section  eight  hundred  and  seventy,  section  eight  hun- 
dred and  seventy-one,  or  section  eight  hundred  and  ninety-three 
of  this  act,  ten  dollars. 

For  drawing  interrogatories,  to  be  annexed  to  a  commission,  or 
to  letters  rogatory,  issued  as  prescribed  In  sections  eight  hundred 
and  eighty-eight,  nine  hundred  and  twelve,  nine  hundred  and 
thiiteen,  and  three  thousand  one  hundred  and  seventy-one  of  this 
acL  ten  dollars. 

For  the  trial  of  an  issue  of  law,  twenty  dollars. 

Fop  the  trial  of  an  issue  of  fact,  or  the  assessment  of  damage* 
ptirsaant  to  section  one  hundred  and  ninety-four  of  this  act,  thirty 
doUars;  and,  where  the  trial  necessarily  occupies  more  than  two 
days,  ten  dollars  in  addition  thereto. 
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For  making  and  serring  a  case,  twenty  dollars;  and,  when  the 
case  necessarily  contains  more  than  fifty  folios,  ten  dollars  in 
addition  thereto. 

For  making  and  serving  amendments  to  a  case,  twenty  dollars. 

Upon  a  motion  for  a  new  trial,  upon  a  case,  or  an  application 
for  judgment  upon  a  special  verdict,  the  same  sums  as  upon  an 
appeal,  as  prescribed  in  subdivision  fourth  of  this  section. 

Upon  any  other  motion,  or  upon  a  reference  specified  in  section 
three  thousand  two  hundred  and  thirty-six  of  this  act,  to  each 
party  to  whom  costs  are  awarded,  a  sum  fixed  by  the  court  or 
judge,  hot  exceeding  ten  dollars,  besides  necessary  disbursements 
for  printing  and  referee's  fees. 

Where  a  new  trial  is  had,  pursuant  to  an  order  granting  the 
same,  or  an  assessment  of  damages,  pursuant  to  section  one  hun- 
dred and  ninety-four  of  this  act,  is  had,  for  all  proceedings  after 
the  granting  of,  and  before  the  new  trial,  or  an  assessment  of 
damages,  pursuant  to  section  one  hundred  ninety-four  of  this  act, 
twenty-five  dollars. 

For  one  term  of  the  city  court  of  the  city  of  New  York,  at 
which  the  case  is  necessarily  on  the  calendar,  and  for  each  trial 
term  or  special  term,  of  the  supronio  court,  or  a  county  court,  not 
exceeding  five,  at  which  the  cause  is  necessarily  on  the  calendar, 
excluding  the  term  at  which  it  is  tried,  or  otherwise  finally  dis- 
posed of,  ten  dollars. 

L.  1901,  oh.  627.    In  <»ffect  S<«pt.  1,  1901. 

4,  [Am*d,  1002.1  To  either  party,  upon  an  appeal  to  the  su- 
preme court  from  an  inferior  court,  excepting  upon  an  appeal  to 
the  supreme  court  from  the  city  court  of  the  city  of  New  York; 
or  upon  an  appeal  to  the  appellate  division  of  the  supreme  court, 
or  to  the  supreme  court  from  the  city  court  of  the  city  of  New 
York,  taken  from  an  interlocutory  or  final  judgment,  or  from  an 
ordor  granting  or  refusing  a  new  trial,  rpudered  or  made  at  a 
trial  term  of  the  supreme  court  or  of  the  city  court  of  the  city  of 
New  York;  or  upon  an  application  to  the  appellate  division  of  the 
supreme  court  for  a  new  trial,  or  for  judgment  upon  a  verdict, 
rendered  subject  to  the  opinion  of  the  court,  or  where  exceptions 
are  ordered  to  be  heard,  in  the  first  instance,  at  a  term  of  the 
appi'llnte  division  of  the  supreme  court;  before  argument,  twentv 
dollars.  For  argument,  forty  dollars.  For  each  term  of  the  ap- 
pellate division,  not  exceeding  five,  of  the  supreme  conrt.  at 
which  the  cause  is  necessarily  on  the  calendar,  excluding  the  term 
at  which  it  is  argued,  or  otherwise  finally  disposed  of;  ten  dollars. 
In  all  appeals  taken  under  section  thirty-one  hundred  and  eighty- 
nine  costs  awarded  to  the  successful  party  shall  not  exceed  ten 
dollars  in  addition  to  the  taxable  disbursements. 

L.   1002,  ch.   515.  In  ofr<*<*t    Sept.  1,  1902. 

T^.  To  either  party,  U|;>on  an  appeal  to  the  court  of  appeals: 

Before  argument,  thirty  dollars. 

For  argument,  sixty  dollars. 

For  each  term,  not  exceeding  ten,  at  which  the  cause  is  on  the 
calendar,  excluding  the  term  at  which  it  is  argued,  or  otherwise 
finally  disposed  of,  ten  dollars. 

Where  a  judgment  is  afllrmed  by  the  court  of  appeals,  the  court 
may,  in  its  discretion,  also  award  damages,  by  way  of  costs,  for 
the  delay,  not  exceeding  ten  per  centum  upon  the  amount  of  the 
judgment;  or.  where  it  was  rendered  upon  an  appeal,  uiMin  the 
anH)unt  of  the  original  judgment. 

Co  Proc.,  H  307  and  315;  L.  1805.  ch.  ^^46.  In  effect  September  1,  18M, 
L.  189«,  cb.  226.  ^^ 
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$  3252.  Additional  allofrance   to  plalntlll  In   foredoanre, 
partition,   etc. 

Where  the  action  is  brought  to  foreclose  a  mortgage  upon  real 
property;  or  for  the  partition  of  real  property;  or  to  procure  an 
adjudication  upon  a  will  or  other  instrument  in  writing;  or  to 
comp'jl  the  determination  of  a  claim  to  real  property;  or  whore, 
in  any  action,  a  warrant  of  attachment  against  property  has 
been  issued;  the  plaintiiS,  if  a  final  judgment  is  rendered  in  his 
favor,  and  he  recovers  costs,  is  entitled  to  recover,  in  addition 
to  the  costs  prescribed  in  the  last  section,  the  following  per- 
centages, to  be  estimated  ui)on  the  amount  found  to  be  due  upon 
the  mortgage;  or  the  value  of  the  property  partitioned,  affected 
by  the  adjudication  upon  the  will  or  other  instrument,  or  the 
claim  to  which  is  determined;  or  the  value  of  the  property  at- 
tached, not  exceeding  the  sum  recovered,  or  claimed;  as  the  case 
may  be. 

Upon  a  sum,  not  exceeding  two  hundred  dollars,  ten  per  centum. 

Upon  an  additional  sum,  not  exceeding  four  hundred  dollars, 
five  per  centum. 

Upon  an  additional  sum,  not  exceeding  one  thousand  dollars, 
two  per  centum. 

Where  such  an  action  is  settled  before  judgment,  the  plaintiff 
is  entitled  to  a  percentage  upon  the  amount  paid  or  secured  upon 
the  settlement,  at  one-half  of  those  rates.  In  an  action  to  fore* 
close  a  mortgage  upon  real  property,  where  a  part  of  the  mort- 
f:age  debt  is  not  due.  if  the  final  judgment  dircct<<  the  sale  of 
the  whole  property,  as  prescril)ed  in  section  1(»37  of  this  act,  the 
percentages,  specified  in  this  section,  must  be  computed  upon  the 
whole  sum,  unpaid  upon  the  mortgage.  But  if  it  directs  the  sale 
of  a  part  only,  as  presciib?d  in  section  ViSit  of  this  act,  they 
mnst  be  computed  upon  the  sum  actually  due;  and  if  the  court 
thereafter  grants  an  order,  directing  the  sale  of  the  remainder, 
or  a  ifart  thereof,  the  percentaires  must  be  computed  upon  the 
amount  then  due;  but  the  aggregate  of  the  percentages  shall 
not  exceed  the  sum,  which  would  have  been  allowed,  if  the  entire 
■nm  secured  by  the  mortgage  had  been  due,  when  final  judgment 
was  rendered. 
€•.  Proc.,  M  806  and  809.    Sm  Roto  4B. 

I  :{2.'S».  [Am*d,  IKOe,  1898,  ISflA,  1»0.%  lfM>».l  Additional 
alloirance   to   cither   party   in    dilHcnlt   and    certain    other 


In  an  action  brought  to  foreclose  a  mortgage  upon  real  property 
or  for  the  partition  of  real  property,  or  in  a  difflcult  and  extraor- 
dinary case,  (where  a  defense  has  been  interposed  in  nn  action), 
or,  exi-opt  in  the  first  and  second  judicial  districts,  in  n  special 
proceeding  ])y  certiorari  to  review  an  assessment  under  article 
thirteen  of  the  tax  law,  and  the  acts  amending  the  same,  the 
court  may  also,  in  its  discretion,  award  to  any  party  a  further 
sum,  as  follows: 

1.  In  an  action  to  foreclose  a  mortgage,  a  sum  not  exceeding 
two  and  one-half  per  centum  upon  the  sum  due,  or  claimed  to 
be  due  upon  th'^  mortgage,  nor  the  aggregate  sum  of  two  hun- 
dred dollars. 

2.  In  any  action,  or  special  proceeding,  specified  in  this  section, 
where  a  defense  has  i>een  interposed,  or  in  an  action  for  the 
partition  of  real  property,  a  sum  not  exceeding  five  i>er  oenrum 
npon  the  sum  recovered  or  claimed,  or  the  value  of  tlio  subipct 
matter  involved. 

Id..  I  309:  L.  1890,  rh.  K71  :  L.  189R,  ch.  61:  T..  1S99.  rh.  299;  L.  1903, 
ch.  316.  AmM  bv  L.  19(»9.  ch.  e'>.  f  3.  S»<«  imto  Sfi  of  notes  of  Bonrd 
«f  Statutory   Con^ioUdation  «t   t-nd  cf  code.    Sec   Bule  45. 
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f  82S4.  AlloTvancen  under  the  foregrolnir  secttoita  limited. 

But  all  the  sums  awarded  to  the  plaintiff,  as  prescribed  in 
Bection  3252  of  this  act,  or  to  a  party  or  two  or  more  parties 
on  the  same  side,  as  prescribed  in  the  last  sentence  of  section 
3251  of  this  act,  and  in  subdivision  second  of  the  last  section, 
cannot  exceed,  in  the  aggregrito,  two  thousand  dollars. 
CJo.  Proc.,  I  300. 

I  8256.  [Am*d,  1808.]     Conim  upon  adjoornment  of  trial. 

Where  an  application  is  made  to  a  court  or  a  referee,  to  ad- 
journ a  trial,  the  payment  to  the  adverse  party  of  a  sum  not 
exceeding  ten  dollars,  or,  in  the  city  court  of  the  city  of  New- 
York,  a  sum  not  exceeding?  five  dollars,  besides  the  fees  of  bis 
witnesises,  and  other  taxable  disbursements,  already  made  or 
incurred,  which  are  rendered  ineffectual  by  the  adjournment,  may 
be  required,  as  a  condition  of  granting  the  adjournment. 

Id..  I  314;  L.  1863,  cb.  617.  part  of  |  4;  L.  1895.  ch.  946. 

i  3256.  [Am'd,  1805.]  Disbursements  to  be  included  in 
bill  of  costs. 

A  party  to  whom  costs  are  awarded  in  an  action  is  entitled 
to  include  in  his  bill  of  costs  his  necessary  disbursements  as  fol- 
lows: The  legal  fees  of  witnesses  and  of  referees  and  other  offi- 
cers; the  reasonable  compenKation  of  commissioners  taking  de- 
positions; the  legal  foes  for  publication  where  publication  is 
directed  pursuant  to  law;  the  legal  fees  paid  for  a  certified  copy 
of  a  deposition,  or  other  paper,  recorded  or  filed  in  any  pablic 
office,  necessarily  used  or  obtained  for  use  on  the  trial;  copies 
of  opinions  and  charges  of  judges;  the  reasonable  expenses  of 
printing  the  papers  for  a  hearing,  when  required  by  a  rule  of 
the  court;  prospective  charges  for  the  expenses  of  entering  and 
docketing  the  judgment;  and  the  sheriff's  fees  for  receiying  and 
returning  one  execution  thereon,  including  the  search  for  prop- 
erty and  such  other  reasonable  and  necessary  expenses,  as  are 
taxable,  according  to  the  course  and  practice  of  the  conrt,  or  by 
express  provision  of  law.  Searches  affecting  property  situate  in 
any  county  in  which  the  office  of  c<mnty  clerk  or  register  is  a 
salaried  one,  when  made  and  certified  to  by  title  insurance,  ab- 
stract or  searching  companies,  organized  and  doing  business  under 
the  laws  of  this  State,  may  be  used  in  all  actions  or  special  pro- 
ceedings in  which  official  searches  may  be  used,  in  place  of  and 
with  the  same  legal  effect  as.  such  official  searches,  and  the 
expenses  of  searches  so  made  by  said  companies  shall  be  taxable 
at  rates  not  exceeding  the  cost  of  similar  official  searches. 
Id..  I  811.  nro'd;  U   1806.  ch.   331. 

1  3257.  Increased  damages  not  to  carry  increased  costs, 

A  plaintiff,  who  recovers  double  or  other  increased  damages, 
does  not  thereby  become  entitled  to  more  than  single  costs;  ex- 
cept where  it  is  otherwi.se  specially  prescribed  by  law. 

2  R.   S.  610,   I  23  (2  Edm.  640). 

I  8258.  1%^ben  defendant  entitled  to  increased  costs* 

In  either  of  the  following  cases,  a  defendant,  in  whose  faror 
a  final  judgment  is  rendered,  in  an  a<'tion  wherein  the  complaint 
demands  judgment  for  a  sum  of  money  only,  or  to  recover  a 
chattel;  or  a  final  order  is  made,  in  a  special  proceeding  insti- 
tuted by  a  State  writ,  is  entitled  to  recover  the  costs,  prescribed 
In  section  8251  of  this  act.  and,  in  addition  thereto,  one-half 
thereof: 
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1.  Where  the  defendant  is  or  was  a  public  officer,  appointed 
or  elected  under  the  authority  of  the  State,  or  a  person  specially 
appointed,  according  to  law,  to  perform  the  duties  of  such  an 
officer;  and  the  action  or  special  proceeding  was  brought  by 
reason  of  an  act,  done  by  him  by  virtue  of  his  office,  or  an  alleged 
omission  by  him,  to  do  an  act,  which  it  was  his  official  duty  to 
perform. 

2.  Where  the  action  was  brought  against  the  defendant,  by 
reason  of  an  act  done,  by  the  command  of  such  an  officer  or 
person,  or  in  his  aid  or  assistance,  touching  the  duties  of  the 
office  or  appointment. 

3.  Where  the  action  was  brought  against  the  defendant,  for 
taking  a  distress,  making  a  sale,  or  doing  any  other  act,  by  or 
under  color  of  authority  of  a  statute  of  the  State. 

But  this  section  does  not  apply,  where  an  officer,  or  other  per- 
son,  specified   herein,   unites  in   his   answer  with   a   person   not 
entitled  to  such  additional  costs. 
2  R.   8.   616,   §  24. 

I  3209.  Increased  dIsliiiTBeBieiits  Bot  alloTred. 

The  increase,  specified  in  the  last  section,  does  not  extend  to 
the  disbursements;  and  an  officer,  witness,  or  juror,  is  not  enti- 
tled to  any  other  fees  in  the  action,  except  the  single  fee  allowed 
by  law  for  his  services. 
Id.,   i  26,  am'd. 

I  8260.  CoBtn  upon  a  settleineiit. 

Where  an  action,  specified  in  section  3228  of  this  act,  is  settled 
before  judgment,   no  greater  sum   shall   be  demanded   as  costs, 
than  at  the  rates  prescribed  by  section  32d1  of  this  act. 
Co.   Proc.,   I  322. 

I  3261.  This  article  not  to  affect  special  provisions  of 
lavr. 

This  article  does  not  affect  any  provision  contained  elsewhere 
in  this  act,  or  in  any  other  statute  remaining  unrepealed  after 
this  act  takes  effect,  whereby  the  amount  of  costs  is  specially 
fixed,  in  a  particular  case,  otherwise  than  as  prescribed  in  this 
article^ 
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ARTIGI.B  SBCOND. 

Taaxition  of  coats. 

See.  3282.  Goats;  bow  taxed.     Allowancos,  etc.;  liow  computed . 
82U3.  Notice  of  taxation. 
8264.  lletaxatioD. 
8206.  Review  of  taxation. 

8266.  Daly  of  taxing  officer. 

8267.  AffldaTlt  respectinc  diabanementa. 

I  8202.  Costs  I  hoTr  taxed.  Allowances,  etc.|  kotr  eoai- 
pnted. 

Costs  must  be  taxed  by  the  clerk,  npon  the  application  of  the 
party  entitled  thereto;  except  that  the  court  may  direct,  that 
interlocutory  costs,  or  costs  in  a  special  proceeding,  be  taxed  by 
a  judge.  The  clerk  must  insert,  in  the  judgment  or  final  order, 
the  amount  of  the  costs,  as  taxed.  In  a  case  where  the  coats 
are  in  the  discretion  of  the  court,  the  report  or  decision,  or  the 
direction  of  the  court  for  final  iudgment,  upon  a  default,  or 
after  a  jury  trial,  must  specify  which  party  or  parties  are  enti- 
tled to  costs;  but  the  amount  of  the  costs  must  be  ascortained 
by  taxation.  The  allowance,  specified  in  section  3252  of  this 
act,  must  be  computed  by  the  clerk  upon  the  taxation;  but  the 
yalue  of  property,  required  to  be  ascertained  for  that  purpose, 
must  be  ascertained  by  the  court,  unless  it  has  been  fixed  by 
the  decision  or  report,  or  by  the  yerdict  of  the  jury,  upon  which 
the  final  judgment  is  entered;  except  that,  in  case  of  actual  par- 
tition, it  must  be  determined  by  the  commissioners. 

Go.   Proc.,   part  of  if  811   and  80». 

f  3263.  Notice  of  taxation. 

Costs  may  be  taxed,  ujwn  notice  to  the  attorney  for  each  ad- 
verse party,  who  has  appeared,  and  is  interested  in  reducing  the 
amount  thereof.  Notice  of  taxation  must  be  served,  not  less 
than  five  days  before  the  taxation;  unless  the  attorneys,  serving 
and  served  with  the  notice,  all  reside,  or  have  their  offices,  in 
the  city  or  town,  where  the  costs  are  to  be  taxed;  in  which  case, 
a  notice  of  two  days  is  sufficient.  A  copy  of  the  bill  of  costs, 
specifying  the  items,  with  the  disbursements  stated  in  detail, 
must  be  served  with  the  notice  of  taxation. 

Id.,  I  311. 

§  3264.  Retaxatlon. 

Costs  may  also  be  taxed  without  notice.  Bat  where* 
they  are  so  taxed,  notice  of  relaxation  thereof  must  Imme- 
diately afterwards  be  given  as  prescribed  in  the  lost  section, 
by  the  party  at  whose  instance  they  were  taxed;  in  default 
whereof,  the  court  must,  u|Don  the  application  of  a  party  entitled 
to  notice,  direct  a  retaxation,  with  costs  of  the  motion,  to  be 
paid  by  the  party  in  default.  The  court  may,  in  its  discretion, 
upon  the  npolication  of  a  party  interested,  direct  a  retaxation  of 
costs  at  any  time.  Any  sum,  deducted  upon  a  retaxation,  must 
be  credited  upon  the  execution,  or  other  mandate  issaed  to  en- 
force the  judgment. 

§  8265.  Re-rlew  of  taxation. 

A  taxation  or  a  retaxation  may  be  reviewed  by  the  court,  npon 
a  motion  for  a  new  taxation.    The  order,  made  upon  such  a 
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motion,  may  allow  or  disallow  anj  item,  objected  to  before  the 
til  Xing  otlicer,  in  winch  case,  it  has  the  efifect  of  a  new  taxation; 
or  it  may  direct  a  new  taxation  before  the  proper  otticer,  specify- 
ing the  grounds  or  the  proof,  upon  which  the  item  may  be  allowed 
or  disallowed   by  him. 

S  3200.  Duty  of  taxlnff  olBcer. 

An  officer,  authorized  to  tax  costs  in  an  action  or  a  special 
proceeding,  must,  whether  the  taxation  is  opposed,  or  not,  exam- 
ine the  bills  presented  to  him  for  taxation;  must  satisfy  himself 
that  all  the  items  allowed  by  him  are  correct  and  legal;  and 
must  strike  out  all  charges  for  fees,  other  than  the  prospective 
charges  expressly  allowed  by  law,  where  it  does  not  appear  that 
the  services,  for  which  they  are  charged,  %vere  necessarily  per- 
formed. 

2  R.  S.  663,   9  5  (2  Bdm.  672). 

I  3267.  AllldaTit  respect  luff  disburse  men  t*. 

A  charge,  for  the  attendance  of  a  witness,  cnnnot  be  allowed 
without  an  affidavit,  stating  the  number  of  days  of  his  actual 
attendance;  and,  if  travel  fees  are  charged,  the  distance  for 
which  they  are  allowed.  A  charge,  for  a  copy  of  a  document 
or  paper,  cannot  be  allowed,  without  nn  affidavit,  stating  that 
it  was  actually  and  necessarily  used,  or  was  neoossnrily  obtained 
for  use.  An  item  of  disbursements,  in  a  bill  of  costs,  cannot  be 
allowed,  in  any  case,  unless  it  is  verified  by  affidavit,  and  appears 
to  have  been  necessarily  incurred,  and  to  be  reasonable  in  amount 

Id..  (  7;  Go.  Proc.,  part  cf  f  811 
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TITLE  m. 

Security  for  costs. 

iM.  Saes.  Wheu  defendant  may  require  security  for  ooitlr 
aa69.  Id.;    after    action    commenced. 
8270.  Tbe  lait  two  sectloDS  qualified. 
3271.  Id.:  lu  actlona  by  and  against  executors,  etc. 
8272.  Order  to  give  security. 
3273.  Requisites  of  undertaking. 

8274.  Notice  of  exception;   Id.  of  iostlflcatlon.      ^  _^  _ 
8276.  jDStiflcatiou  of  sureties.      Allowance  of  nndertaion^ 
8276.  Order   to  give   additional  security.    Proceedings. 

3277.  Effect  of  failure  to  obey  order  to  gite  security. 

3278.  Liability  of  attorney  for  cosU  In  cerUin  actions. 
8270.  Tbls  title  applies  to  special  proceedlngo. 

§  »2iU8.  [AmM,  1H»1,  1904,  1910.]  IVhen  defendant  may 
re<inire   Hecnrity    for   coiits. 

Tho  defeudnnt,  in  an  notion  brought  in  a  court  of  record,  may 
require  security  for  costs  to  be  given,  as  prescribed  iu  this  title, 
where  the  plaintiff  was,  when  the  action  was  counnenccd,  either 

1.  A  person  residing  without  the  state;  or,  if  the  action  is 
brought  in  a  county  court,  except  in  the  counties  of  Allmny, 
Kings,  Queens  and  Richmond,  or  in  the  city  court  of  the  city 
of  New  Yorl\,  the  city  court  of  Yonkers,  or  tlie  city  court  of 
Albany,  residing  without  the  city  or  county,  as  the  case  may  be, 
wherein  tlie  court  is  located;  or 

2.  A  foreign  corporation;  or 

3.  A  i»ers<ui  imprisoned  under  execution  for  a  crime;  or 

4.  The  otfli'ial  assignee  of  a  person  so  imprisoned;  the  official 
assignee  or  official  trustet*  of  a  debtor;  or  an  assignee  in  bank- 
ruptcy; where  the  action  is  brought  upon  a  cause  of  action, 
arising  before  the  assignment,  the  appointment  of  the  trustee, 
or  the  adjudication  in  bankruptcy. 

2  R.  S.  C20,  I  1  (2  Pklra.  014):  L.  1891,  ch.  170;  L.  1004,  cii.  024;  '.  1910. 
cb.  11&      iQ  effect  iSept.   1,   1910. 

I  8909.  Id.  I  after  action  commenced. 

The  defendant,  in  a  like  action,  may  require  aecurity  for  costE 
to  be  given,  where,  after  the  commencement  of  the  action,  th* 
plaintiff  either  ,      ^  , 

1.  Ceases  to  be  a  resident  of  the  State;  or,  where  lue  action 
is  brought  in  either  of  the  local  courts  specified  in  subdiTiBioD 
first  of  the  last  section,  ceases  to  be  a  resident  of  the  city  or 
county,  as  the  case  may  be,  wherein  the  court  is  located;  or 

2.  Is  adjudicated  a  bankrupt,  or  discharged  from  his  debts,  or 
exonerated  from  imprisonment,  pursuant  to  a  law  or  the  State, 
or  of  the  United  States;  or  ,       .v       -      i-* 

3.  Is  sentenced  to  the  State  prison,  for  a  term  less  than  for  life. 

Id. 

I  8270.  The  last  two  •ections  qnalifled. 

In  a  case  specified  in  either  of  the  last  two  sections,  if  there 
are  two  or  more  plaintiffs,  the  defendant  cannot  require  security 
for  costs  to  be  given,  unless  he  is  entitled  to  require  it  of  aU  the 
plaimtiffs.  ^ 

•  8o  in  orlfflnaL 
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I  8971*  Id.;  In  aetlona  by  And  Asalnst  exeevtorsy  ete* 

In  an  action  by  or  against  an  executor  or  admlniatrator,  in  his 
repreBentative  capacity,  or  the  trustee  of  an  express  trust,  or  a 
person  expressly  authorized  by  statute  to  6ue,  or  to  be  sued;  or 
by  an  official  assignee,  the  assignee  of  a  receiver,  or  the  com- 
mittee of  a  person  judicially  declared  to  be  incompetent  to 
manage  his  affairs;  the  court  may,  in  its  discretion,  require  the 
plaintiff  to  give  security  for  costs. 
.  Co.  Proc..  part  of  f  817;  L.  1874,  cb.  4411,  f  S. 

1  8272.  Order  to  arive  «e«iirity. 

Where  security  for  costs  is  required  to  be  given,  the  court  in 
which  the  action  is  pending,  or,  except  in  a  case  specified  in  the 
last  section,  a  judge  thereof,  upon  due  proof,  by  affidavit,  of  the 
facts,  must  make  an  order  requiring  the  plaintiff,  within  a  time 
specified,  either  to  pay  into  court,  the  sum  of  two  hundred  and 
fifty  dollars,  to  be  applied  to  the  payment  of  the  costs,  if  any, 
awarded  against  him,  or,  at  his  election,  to  file  with  the  clerk 
an  undertaking,  and  to  serve  a  written  notice  of  the  payment  or 
of  the  filing  upon  the  defendant's  attorney;  and  staying  cU  other 
proceedings,  on  the  part  of  the  plaintiff,  except  to  review  or  va- 
cate the  order,  until  the  payment  or  filing,  and  notice  thereof, 
and  also,  if  an  undertaking  is  given,  the  allowance  of  the  same. 

2  R.  S.  620,  part  of  9  3  (2  Edm.  644). 

I  3273.  Reaalsitea  of  andertRkinff. 

The  undertaking,  specified  in  the  last  section,  must  be  executed 
to  the  defendant  by  one  or  more  sureties,  and  must  be  to  the 
effect  that  they  will  pay,  upon  demand,  to  the  defendant,  all 
costs  which  may  be  awarded  to  him  in  the  action,  not  exceeding 
a  sum,  specified  in  the  undertaking,  which  must  be  at  least  two 
hundred  and  fifty  dollars. 

Id.,  i  4.  am'd;  L.  1876.  ch.  806. 

§  8274.  Notice  of  exemption  |  Id.  of  JniitillcAtloii. 

Within  ten  days  after  service  of  the  notice  of  filing  the  under- 
taking, the  defendant  may  serve  upon  the  plaintiff*s  attorney 
a  notice  that  he  excepts  to  the  sureties  therein.  Within  ten  da^s 
after  service  of  such  a  notice,  the  plaintiff  must  serve,  upon  tne 
defendant's  attorney,  a  notice  of  the  justification  of  the  same  or 
new  sureties  before  a  judge  of  court,  or  a  county  judge,  at  a 
specified  time  and  place;  the  time  to  be  not  less  than  five  nor 
more  than  ten  days  thereafter,  and  the  place  to  be  within  the 
county  where  the  action  is  triable. 
Id.,  98  0  <Liid  ^f  amM. 


I  8276.  JaBtlfioaUoii  of  ■aretiev.  Allowance  of  «nder« 
takinff. 

Section  580  of  this  act  applies  to  the  justification  of  the  sure- 
ties. Where  the  judge  finds  the  sureties  sufficient,  he  must  annex 
the  written  examination,  if  any,  to  the  undertaking,  indorse  his 
allowance  thereon,  and  cause  them  to  be  filed  with  the  clerk. 
Where  the  defendant  fails  duly  to  except  to  the  sureties,  the  un- 
dertaking is  deemed  allowed,  and  must  be  indora^  and  filed  ia 
Uke  manner. 

M.,  If  6  and  8,  am*d:  L.  1870,  ch.   SOB. 
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f  sare.  [Aai*dt  18»1.]  order  to  fflve  mddltloAAl  sc««rltT« 
Proeeedlms*. 

At  any  time  after  the  allowance  of  an  undertaking:,  given  pnrw 
euant  to  such  an  order,  or  as  prescribed  in  section  3278  of  this 
act.  or  after  notice  of  the  payment  into  court  made  pursuant  to 
such  an  order,  the  court,  or  a  judge  thereof,  upon  satisfactory 
proof,  by  affidavit,  that  the  sura  specified  in  the  undertakinfc* 
or  the  amount  of  such  payment,  is  insufficient;  or  that  one  or 
more  of  the  sureties  have  died,  or  become  insolvent,  or  that  hia 
or  their  circumstances  have  become  so  precarious  that  .there  la 
reason  to  apprehend  that  the  undertaking  is  insufficient  for  the 
security  of  the  defendant;  must  make  an  order  requiring  the 
plaintiff  to  give  an  additional  undertaking,  or  make  an  additional 
payment  into  court.  The  last  four  sections  apply  to  such  an  or- 
der, and  to  the  undertaking  given,  or  payment  made,  pursuant 
thereto. 

L.  1881,  ch.  161. 

1  3277.  Effect  of  failure  to  obey  order  to  arlre  aeeiirltT. 

Where  the  plaintiff  fails  to  comply  with  an  order,  made  as  pre- 
scribed in  this  title,  or  to  procure  the  allowance  of  an  unaer- 
taking  given  pursuant  to  sucn  an  order^  the  defendant  is  entitled 
to  a  judgment  dismissing  the  complaint,  and  in  his  favor  for 
costs.    The  defendant  may  apply  therefor,  as  upon  a  motion. 

2  B.  S.  620,  i  4,  am'd;  L.  1876,  ch.  306. 

I  8S78.  Liability  of  attorney,  for  co«t«  In  eertatn  netionn. 

Where  a  defendant  is  entitled  to  require  security  for  costs,  us 

{>re8cribed  in  section  3268  of  this  act,  the  plaintiff's  attorney  is 
iable  for  the  defendant's  costs,  to  an  amount  not  exceeding  one 
hundred  dollars,  until  security  is  given,  as  prescribed  in  this  title. 
The  plaintiff's  attorney  may  relieve  himself  from  that  liability, 
although  the  defendant  may  not  require  security  for  costs  to  bo 
given,  by  filing  and  procuring  the  allowance  of  an  undertaking, 
as  if  an  order  had  been  made  as  prescribed  in  section  3272  oi 
this  act. 
Id.,  fl  7  and  8. 

I  8278.  Thl«  title  applies  to  special  proeeedln^n. 

The  foregoing  sections  of  this  title  apply  to  a  special  proceed- 
ing instituted  in  a  court  of  record,  in  like  manner  as  to  an  action; 
lor  which  purpose,  the  prosecuting  party,  other  than  the  people* 
or,  where  the  special  proceeding  is  instituted  in  the  name  of  the 
pecple  upon  the  relation  of  a  private  corporation  or  individual, 
tb^-  relator,  is  deemed  a  plaintiff,  and  the  adverae  fMirtr,  «*4^ 
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TITLE  IV. 

General  provisions  relating  to  fees. 

Sec.    3280.  Taking   fees    not    prescribed   by   law,    prohibited. 

3281.  Id. ;     for  services  not  rendered,  except,   etc. 

3282.  Tenalty    for   extortion.  

3283.  Clerk  of  court  of  appeals  to  accoant  for  and  pay  over  fees. 

3284.  [Repealed.]  ^  ^   ^       s  ^ 

3285.  Certain   county  clerks   and   reglstera   mtiat   account   for  fees. 
32SG.  General   provisions   as    to  fees,   etc.,   to  be  accounted  for. 

3287.  Fees  of  certain   officers   to  be   taxed  upon   demand. 

3288.  Parties,   attorneys,   etc.,   when  not  allowed  fe«i. 

3289.  No    fee    for    administering    certain    ofDdal    oaths. 

3290.  Certain   searches   to  be  gratuitous. 

3291.  Officer,    etc..    may   charge   fee   paid    for   oath,    postage,    etc. 

3292.  Id. ;  his  fees,  etc.,  to  be  paid  before  required  to  transmit  papers. 

3293.  ProTislon    where   printers    In   county    refuse  to  publish. 

3294.  Affidavit  of   refusal    to  publish,   etc. 

3295.  Comptroller    to  audit  certain   charges. 

I  3280.  [Repealed  by  L.  1909,  chs.  85  and  51.  See  Consoli- 
dated Laws,  tits.  Judiciary  Law,  §  2o2,  Public  Officers  Law, 
§07.] 

fi  3281-3282.  [Repealed  by  L.  1909,  ch.  51.  See  Consoli- 
dated Laws,  tit.  Public  Officers  Law,  |  67.1 

1  8283.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated  Laws, 
lit.  Judiciary  Law,  §  256] 

f  3284.  [Repealed  Jan.  1,  1896;  L.  1895,  ch.  946.1 

§  .^28.%.  [Repealed  by  L.  1909,  ch.  16.  See  Consolidated  Laws, 
tit.  County  Law,  §  161.] 

S  82841.  [Repealed  by  L.  1909,  ch.  51.  See  Consolidated  Laws, 
tit.  Public  Officers  Law,  §  70.1 

i  3287.  [Aiii'd,  1805.1  Fcc»  of  certain  €»ffleer»  to  be 
taxed   upon  demand. 

Each  count V  clerk  or  register  of  deeds,  who  claims  any  fees 
bv  virtue  of  his  office;  and  each  sheriff  or  coroner,  who,  upon  the 
collect  on   of  Tne^^^^^^^^^^  or   the   settlement,    either   before    or 

after  judjfment,  of  an  action  or  a  special  P^-«>7^^^^^»"?:/'^«";^,  "J  > 
fees,  whifh  hare  not  been  taxed;  must,  upon  tl"^;vntten  den  «^^^^^^ 
of  the  person  liable  to  pay  the  same,  cause  ^*'^"^  .\"„J^^.,,^'\^* 
within  the  county,  upon  notice  to  the  person  ma kn^^^ 
mand,  bv  a  justice  of  the  supreme  court,  or  the  <""^*>  ,;'"Jl^®- 
After  such  a  demand  is  made,  the  officer  cannot  collect  his  fees, 
until  they  have  been  so  taxed.  ««  o  .„.«  a 

2  R.  8.  652.  US  1  and  2  (2  Bdm.  671)  :  L.  1844,  ch.  12T,  ||  2  and  8 
(4   Kdm.    604);    L.    1805,    ch.    046. 

I  3288.  Parties,  attorneys,  etc.,  when  not  allowed   fee.. 

A  Darty  to  an  action  or  a  special  proceedinK>  not  entitled  to 
a  feeW  attending  as  a  ^^tnjss.  therein    in  bis  o^^^^ 
in  behalf  of  a  party  who  pleads  jointly,  or  »»  "^^*.f5L '^ ",^^ 
with  him;  and  an  attorney  or  counsel,  in  an  action  or  special 
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proceeding,  is  not  entitled  to  a  fee,  for  attending  as  a  witness 
therein,  in  behalf  of  his  client. 

See  2   R.    S.    6ol,    i    15    (2   £dm.    671.) 

f  3289.  [Repealed  by  L.  1909,  ch.  51.  See  Consolidated  Laws, 
tit.  Public  Officers  Law,  §  69.] 

I  3200.  [Repealed  by  L.  1909,  ch.  23.  See  Consolidated  Laws, 
tit.  Executive  Law,  §  84.] 

S  8291.  [Repealed  by  L.  1909,  ch.  51.  See  Consolidated  Laws, 
tit.  Public  Officers  Law,  §  68.] 

1  8292.  Id.;  hi*  teen,  etc.,  to  be  paid  before  reaalred  to 
transmit  paper. 

Each  provision  of  this  act,  requiring  a  judge,  clerk,  or  other 
officer  to  transmit  a  paper  to  another  officer,  for  the  benefit  of 
a  party,  is  to  be  construed  as  requiring  the  transmission  only  at 
the  request  of  the  person  so  to  be  benefited,  and  upon  payment 
by  him  of  the  fees  allowed  by  law  for  the  paper  transmitted,  or 
any  copy  or  certificate  connected  therewith,  and  the  expenses 
specified  in  the  last  section. 

L.    1876,   oh.    449,    |   12. 

S  8298.  Provision  frhere  printers  Im  county  refnse  to 
publish. 

If  the  proprietor  of  each  newspaper,  published  in  a  city  or 
county,  in  which  any  notice,  order,  citation,  or  other  paper  is 
required  by  law  to  be  published,  refuses  to  publish  the  same, 
for  the  fees  prescribed  by  law  for  the  publication,  it  may  be  pub- 
lished in  the  newspaper,  printed  at  Albany,  in  which  lefi:al  no- 
tices are  required  bv  law  to  be  published.  If  it  is  required  by 
law  to  be  published  in  that  newspaper,  and  also  in  another  news- 
paper published  in  a  city  or  county,  and  the  proprietor  of  each 
newspaper  in  that  city  or  county  refuses  to  publish  it  for  the  fees 
so  prescribed,  it  may  be  published  in  the  newspaper,  published 
nearest  to  the  place,  where  a  person  is  required  to  appear,  or 
where  an  act  is  to  be  done,  pursuant  thereto,  the  proprietor  of 
which  will  publish  the  same,  for  those  fees.  Publication,  made 
as  proscribed  in  this  section,  is  as  valid,  as  if  it  was  made  in  the 
city  or  county,  where  the  publication  thereof  is  so  required  by 
law. 

2  a.   S.   048.   §1  46  and  47    (2  Edm.   667). 

fi   8294.   Affidavit   of  refusal  to   publish,  etc. 

Where  publication  is  made,  as  prescribed  in  the  last  section, 
elsewhere  than  in  the  dty  or  county  where  it  is  otherwise  re- 
quired by  law  to  be  made,  the  affidavit  of  publication  must 
either  be  accompanied  with  an  affidavit,  or  contain  a  statement, 
to  the  effect  that  an  application  to  publish  the  advertisement 
was.  before  such  publication,  made  to  the  proprietor  of  each 
newspaper  published  in  the  city  or  county;  that  the  amount  of 
the  legal  fees  for  such  publication  was  at  the  same  time  tendered; 
and  that  the  application  was  refused.  Such  an  affidavit  is  pre- 
sumptive evidence  of  the  facts  stated  therein. 
2  B.  S.  648.  f  49. 

I  3295.  [Repealed  by  L.  1909,  ch.  58.  See  Consolidated  Laws, 
tit.  State  Finance  Law,  §  46.] 
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TITLE  V. 
Sums'  allowed  as  fees. 

Sec.   3296.  Referee's  fees  generally. 

S297.  I<i. ;    upon    sales   of   real  property. 

3298.  Fees  for   oatli.s   aiid   acknowledgments. 

3299.  Surveyors'    and   commissioners'    fees,    in    action    for   partition   Ol 

dower,    etc. 

3300.  Fees  of   the   clerk   of   the   coart   of   appcala 
S301.    Clerk's  fees  in  civU   actions  generally. 

3302.  The   last   section   qualified. 

3303.  Clerk's  fees  upon   naturalisation. 

330 1.  Fees   of   county   clerks   generally. 

3305.  Certain    provisions   not   affected   by   the    last   section. 

3306.  Fees   of   register  and   other   clerks. 

330Ga.  Fees  of  county  clerk  for  entries  of  moneys  deposited  with  county 
treaf«urer. 

3307.  Short nr*8  fees. 

3308.  The  last   section   qualified. 

3309.  Id.;   how  collected. 

3310.  Coroner's   fees. 

3311.  Stenographer's    fees. 

3312.  Compensation   of   deputy   sheriffs   and   constables   a ttmding  courts. 

3313.  Fees  of   trial   Jurors. 

3314.  Supervisors   may  make   allowance   to  grand   and   trial  jurors. 

3315.  Id. :   extra   pay   upon   protracted   trials. 

3316.  Jnrors'    fees   in  special   proceedings. 

3317.  Fees   of   printers. 

3315.  Witnesses'    fees   generally. 

3:U9.  Id. ;    on   deposition    to   be  used  in    anoth^^r   state. 

3320.  Receiver's    commiMsions. 

3321.  Fc>e8  of  county  treasurer,   an<l  chamberlain  of  New  York. 

3322.  Fees  of  a  Juntlcc  of   the  peace. 
332;i.  Constable's    fees. 

3324.  Id. :  affidavit   upon  claim  for  travel   fees. 

3325.  Justleei's  court,    fees  upon   a  commission. 

3326.  Id,  ;    Jurors'    fres. 
8.327.  Id. ;  witnesses'    fees. 

3328.  Id. ;  fees    to   be   paid    before   services    rendered. 

3329.  Id. ;  by   whom   fi>es   to  be  paid. 

3330.  Certain    special    provisions    excepted    from    this    title. 

3331.  Provision   as   to   chang<>    in    feos. 

3.t31a.  Presentation    of   claims    by    Jurors    and   dlsiKwItion   of    unclaimed 
fees. 

3332.  This   title  applies    to  civil   cases  only. 

I  8286.   [Am'd,   1896.]     Referee's   fee«  senerallr. 

A  referee,  in  an  action  or  a  special  proceeding  brought  in  a 
court  of  record,  or  in  a  special  proceeding,  taken  as  pre«cribed 
in  title  twelve  of  chapter  seventeen  of  this  act,  is  entitled  to 
ten  dollars  for  each  day  spent  in  the  business  of  the  reference; 
unless  at  or  before  the  commencement  of  the  trial  or  hearing, 
a  different  rate  of  compensation  is  fixed,  by  the  consent  of  the 
parties,  other  than  those  in  default  for  failure  to  appear  or  plead, 
manifested  by  an  entry  in  the  minutes  of  the  referee,  or  other- 
wise in  writing,  or  a  smaller  compensation  is  fixed  by  the  court 
or  judge  in  the  order  appointing  him. 

Co.   Proc.,  I  318,  am'd.     In  effect  March  11,  1896.     L.   1896,  ch.  90. 

f  829T.    CAm'tl,    189(1.1     Id.)   upon    ««1eH    of   real   property. 

The  fees  of  a  referee  appointed  to  sell  real  property  piirsuant 
to  a  judgment  in  an  action,  are  the  same  as  those  allowed  to  the 
sheriff,  and  he  is  allowed  the  same  disbursements  as  the  sheriff. 
Where  a  referee  is  required  to  take  security  upon  a  sale,  ov^  to 
distribute,  or  apply,  or  ascertain  and  report  upon  the  distribution 
or  application  of  any  of  the  proceeds  of  the  sale,  he  is  also  enti- 
tled to  one-half  of  the  commissions  upon  the  amount  so  secured, 
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distributed  or  applied,  allowed  by  law  to  an  executor  or  admin- 
istrator for  receiving  and  paying  out  monty.  But  commissions 
shall  not  be  allowed  to  him  upon  a  sum  bidden  by  a  party,  and 
applied  upon  the  party's  demand,  as  fixed  by  the  judgment,  with* 
out  being  paid  to  the  referee,  except  to  the  amount  of  ten  dollars. 
And  a  referee's  compensation,  including  commissions,  cannot, 
where  the  sale  is  under  a  judgment  in  an  action  to  foreclose  a 
mortgage,  exceed  fifty  dollars,  unless  the  property  sold  for  ten 
thousand  dollars  or  upwards,  in  which  event  the  referee  may  re- 
ceive such  additional  compensation  as  to  the  court  may  seem 
proi>er,  or  in  any  other  cause  five  hundred  dollars. 

L.  1869,  cb.  679.  8  4,  amM;  and  see  Co.  Proc.,  8  300,  am'di  U  VOW,  ch. 
481,  I  11;  L.  1895,  ch.  241. 

I  3298.  Fee«  for  oatlts  and  aclcmowledsments. 

Any  officer,  authorized  to  perform  the  services  specified  in  this 
sections  and  to  receive  fees  therefor,  is  entitled  to  the  following 
fees: 

1.  For  administering  an  oath  or  affirmation,  and  certifying  the 
same  when  required,  except  where  another  fee  is  specially  pre- 
scribed by  statute,  twelve  cents, 

2.  For  taking  and  certifying  the  acknowledgment  or  proof  of 
the  execution  of  a  written  instrument;  by  one  person,  twenty-five 
cents;  and  by  each  additional  person,  twelve  cents;  for  swearinir 
each  witness  thereto,  six  cents. 

a  R.  8.  687,  i  28  (2  Edm.  658);  L.  1847,  ch.  889  (4  Bdm.  628);  L.  IMU, 
cb.  288,  f  2  (8  Edm.  802). 

1  3299.  Sarveyors*  and  eommflssloners*  fees  ia  aettoa  for 
partitloa  or  dower,  etc.  i 

A  surveyor,  employed  as  prescribed  by  law,  in  an  action  for 
partition  or  dower,  or  to  determine  dower,  is  entitled  to  five  dol- 
lars for  each  day,  actually  and  necessarily  occupied  in  aorvey- 
ing,  laying  out,  marking,  or  mapping  land  therein.  Bach  assist- 
ant, so  employed,  is  entitled  to  two  dollars  for  each  day,  actually 
and  necessarily  occupied  in  serving  under  the  surveyor's  direction. 
Each  commissioner,  appointed  as  prescribed  by  law,  to  make 
partition  or  admeasure  dower,  is  entitled  to  five  dollars  for  each 
day's  actual  and  necessary  service. 

2  R.  S.  643.  ii  34  and  85  (2  Bdm.  662),  am'd. 

I  SKIOO.  Fees  of  the  clerk  of  the  court  of  appeal*. 

The  clerk  of  the  court  of  appeals  is  entitled,  for  the  servicer 
specified  in  this  section,  to  the  following  fees: 

For  filing  a  notice  of  appeal  to  that  court,  and  all  the  paper* 
transmitted  therewith,  fifty  cents. 

For  filing  any  other  paper,  ten  cents. 

For  drawing  an  order,  twenty  cents  for  each  folio. 

For  entering  an  order,  twenty  cents;  and  for  each  folio  more 
than  two,  ten  cents. 

For  drawing  a  judgment,  twenty-five  cents;  and  for  each  folio 
more  than  two,  ten  cents. 

For  entering  a  judgment,  twenty-five  cents;  and  for  each  folio 
more  than  two,  ten  cents. 

For  a  certified  copy  of  an  order,  record,  or  other  pap^r,  entered, 
or  filed  in  his  office,  ten  cents  for  each  folio. 
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For  engrosrfingr  ft  remittitur,  ten  cents  for  each  folio. 
For  a  certificate,  other  than  that  a  paper,  for  the  copying  ot 
vhich  he  is  entitled  to  a  fee,  is  a  copy,  twenty-fiye  cents. 
For  sealing  any  paper,  when  required,  fifty  cents. 
2  B.  S.  622,  9  2  U  Edm.  646);  L.  1847,  ch.  ^77,  9  7. 


9  8801,  tAm*d,  1880.]  Clerk**  fee*  Im  elvll  action*  ffen« 
eroJlj'. 

Except  as  otherwise  prescrihed  In  the  next  section*  each  clerk 
of  the  court  of  rtcord  is  entitled  for  his  services  in  an  action  or  a 
special  proceeding,  brought  in  or  transferred  to  the  court  of  which 
he  is  clerk,  to  the  following  fees: 

Upon  the  trial  of  the  action,  or  the  hearing,  upon  the  merits,  of 
the  special  proceeding,  from  the  party  bringing  it  on,  one  dollar. 

For  entering  final  judgment  in  the  action,  or  entering  a  final 
order  in  the  special  proceeding,  including  the  filing  of  the  judg- 
ment-roll, and  a  copy  of  the  judgment  to  insert  therein,  fifty 
cents;  and  ten  cents  in  addition  for  each  folio  exceeding  ten, 
contained  in  the  order  or  judgment. 

For  entering  any  other  order  or  an  interlocutory  judgment,  ten 
cents  for  each  folio,  exceeding  five. 

For  a  certified  or  other  copy  of  an  order,  record,  or  other  paper, 
entered  or  filed  in  his  office,  five  cents  for  each  folio. 

Where,  on  an  appeal  from  a  judgment  or  order,  a  party  shall 
present  to  the  clerk  a  printed  copy  of  the  judgment-roll  or  order 
appealed  from,  it  shall  be  the  duty  of  the  clerk,  as  required,  to 
compare  and  certify  the  same,  for  which  service  he  shall  be 
entitled  to  be  paid  at  the  rate  of  one  cent  per  folio. 

For  a  certified  transcript  of  the  docket  of  a  judgment,  twelve 
cents. 

For  filing  a  transcript  and  docketing  or  re-docketing  a  Judgment 
thereupon,  six  cents. 

He  IS  not  entitled  to  any  fee,  or  other  compensation,  for  any 
other  service,  in  an  action  or  a  special  proceeding  in  the  court, 
except  that  where  he  is  also  county  clerk,  he  may  charge  fees  as 
prescribed  in  section  3304  of  this  act,  subject  to  the  limitations 
therein  contained. 

Where  the  attorneys  for  all  the  parties  interested,  other  than 
parties  in  default  or  against  whom  a  judgment  or  a  final  order  has 
been  taken,  and  is  not  appealed  from,  stipulate  in  writing  that 
a  paper  is  a  copy  of  any  paper  whereof  a  certified  copy  is  re- 
quired by  any  provision  of  this  act,  the  stipulation  takes  the  place 
of  a  certificate,  as  to  the  parties  so  stipulating,  and  the  clerk  is 
not  required  to  certify  the  same  or  entitled  to  any  fee  therefor. 

And  the  paper  so  proved  by  stipulation  shall  be  received  by 
the  clerks  of  all  the  courts  and  by  the  courts  and  shall  be  used 
or  filed  with  the  same  force  and  effect  as  if  certified  by  a  clerk  of 
the  court. 
S«e  Go.  Ptoc.    f  812;  L.  1880,  ch.  812. 

9  8302.  [Am'd,  1896.]    The  last  seetlom  q«alllle4* 

The  last  section  does  not  apply  to  the  clerk  of  a  surrogate's 
court,  of  the  city  court  of  the  city  of  New- York,  of  the  city 
court  of  Yonkers,  of  the  justice's  court  of  the  city  of  Albany,  or 
of  a  mayor's  or  recorder's  court. 

li.  1886,  cb.  948. 
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f  330B.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated  Laws, 
tit.  Judiciary  Law,  §  253.] 

I  8804.   [Am'd,   IKIMI.]     Fees    of  county  clerks   generally. 

A  county  clerk  is  entitled,  for  the  services  specified  iu  this  sec- 
tion, except  where  another  fee  is  allowed  tlierefor  by  special 
statutory  provision,  to  the  following  fees  to  be  paid  in  advance: 

For  searching  and  certifying  the  title  to,  and  incumbrances 
upon  real  property,  for  each  year  for  which  the  search  is  made, 
for  each  name,  and  each  kind  of  conveyance  or  lien,  five  cents. 

For  a  copy  of  an  order,  record,  or  other  paper,  entered  or  tiled 
in  his  office,  eight  cents  for  each  folio. 

For  filing  a  transcript,  and  making  an  entry  as  prescribed  in 
section  1258  of  this  act,  twelve  cents. 

For  issuing  an  execution  ii|K)n  a  judgment,  a  transcript  whereof, 
or  of  the  docket  of  which,  has  been  filed  in  his  office,  fifty  cents, 
to  be  paid  by  the  party  at  whose  request  the  execution  is  issued, 
and  to  be  collected  by  the  sheriff  in  addition  to  the  sum  due  upon 
the  judgment. 

For  recording  and  indexing  a  notice  of  the  pendency  of  an 
action,  filed  in  his  office,  ten  cents  for  each  folio  contained  in  the 
notice. 

For  cancelling  such  a  notice,  or  a  notice  filed  in  his  office,  as 
prescribed  in  section  (ViO  of  this  act.  twenty-five  cents. 

For  recording  any  instrument,  which  must  or  may  legally  be 
recorded  by  him,  ten  cents  for  each  folio. 

For  filing  a  certificate  of  satisfaction,  or  other  sati-sfaction-plece 
of  a  mortgage,  and  entering  the  satisfaction,  twenty-five  cents. 

For  affixing  and  indexing  a  notice  of  foreclosure  of  a  mortgage 
as  prescribed  in  section  2^iM)  of  this  act,  twenty-five  cents. 

For  entering  a  minute  that  a  mortgage  has  been  foreclosed, 
ten  cents. 

For  filing  and  entering  a  satisfaction  of  an  assignment  of  a 
judgment,  twelve  cents. 

For  filing  and  entering  the  bond  of  a  collector  or  other  officer 
authorixed  to  receive  taxes,  twelve  cents. 

For  searching  for  such  a  bond,  six  cents. 

For  entering  satisfaction  thereof,  twelve  cents. 

For  sealing  any  paper,  when  required,  twelve  cents. 

For  filing  and  docketing  notice  or  a  mechanic's  lien,  ten  cents. 

Fop  filing  and  entering  specifications  and  all  other  papers  relat- 
ing to  a  lien  against  a  vessel,  twenty-five  cents. 

For  filing  any  paper  required  by  law  to  be  filed  in  his  office, 
other  than  as  expressly  provided  for  in  this  section,  six  rents. 

For  filing  any  paper  deposited  with  him  for  safe  keeping,  six 
cents:  and  for  searching  for  such  a  paper,  when  required,  three 
cents  for  each  paper  necessarily  opened  and  examined. 

For  a  certificate,  other  than  that  a  paper,  for  the  copying  of 
which  he  is  entitled  to  a  fee,  is  a  copy,  twenty-five  cents. 

For  inquiring  into,  determining,  and  certifying  the  sufficiency 
of  the  sureties  of  a  sheriff,  fifty  cents. 

For  attending  upon  the  canvassing  of  votes,  given  at  an  elec- 
tion, two  dollars. 

For  drawing  th(»  necessary  certificates  of  the  result  of  the  can- 
T.Mss.  eighteen  r(*i\tfi  f«»r  each  folio;  and  for  the  necessary  copies 
thereof,  nine  cents  for  each  folio. 

For  notifying  the  governor  that  any  person  has  taken  an  oath 
of  office,  ten  cents  and  the  necessary  postage. 
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For  notify ine  the  governor  that  any  person  has  neglected  to 
take  an  oath  of  office,  or  to  file  or  renew  any  secnrity,  within  the 
time  prescribed  by  law,  or  of  a  vacancy  in  an  office  in  kis  county, 
ten  cents  and  the  necessary  postage. 

For  notifying  any  person  of  his  appointment  to  office,  twenty- 
five  cents,  and  the  expenses,  actually  and  necessarily  incurred  in 
giving  the  notice,  which  the  comptroller  deems  reasonable. 

For  entering,  in  the  minutes  of  the  cf)unty  court,  a  license  to 
keep  a  ferry,  and  for  a  copy  thereof,  one  dollar. 

For  taking  and  entering  a  recognizance,  from  any  person  au- 
thorized to  keep  a  ferry,  twenty-five  cents. 

Bnt  a  county  clerk  is  not  entitled  to  any  fee,  under  this  section, 
for  a  copy  of.  or  for  filing  or  certifying,  any  paper,  in  a  civil 
action  or  special  proceeding,  in  a  court  of  which  he  is  ex-offlcio 
clerk. 

2  R.  a.  Cn«,  f  30  (2  Edm.  659):  T..  18GI.  ch.  53.  I  4  (0  Rtlin.  231); 
2  R.  S.  545,  I  3  (2  Kdra.  505)  ;  Ti.  1873,  ch.  489,  I  4  (9  Edm.  622)  ; 
L.    1896.   ch.    572.    In   olTe<.t   May   12,    1896. 

I  3305.  Certain  proirlMioiiM  not  affected  by  the  1a«t  iiee- 
tlon. 

The  last  section  does  not  aflFect  any  special  statutory  provision, 
remaining  unrepealed  after  this  title  takes  effect,  whereby  a  fee, 
different  from  the  fee  therein  allowed,  is  allowed  to  the  clerk  of 
the  city  and  county  of  New- York,  or  of  the  county  of  Kings,  for 
a  service  therein  si>eeified. 

L.  1R53.  ch.  142.  M  1  nnd  2;  Co.  Proc.,  |  256;  L.  1874,  ch.  804; 
L.    1868,    ch.    720;    L.    1871,   ch.    734. 

I  aaOO.   FeeN   of  reirlNter  and   other   olerkn. 

The  register  of  any  county,  or  the  clerk  of  any  court  of  record, 
is  entitled,  for  any  services  specified  in  the  last  section  hut  one, 
which  he  is  authorized  to  perform,  to  the  fees  specified  therein, 
subject  to  the  qualifications  thert^in  contained. 

f  »nO«a.  TAdded,  lOOft.l  Fee*  of  connty  clerk  for  en- 
trlen  of  moneyii  deponlted  with  county  treaMnrer. 

The  county  clerk  shall  be  entitled  to  receive,  for  making  the 
entries  required  of  him  by  law  of  moneys  deposited  with  the 
county  treasurer  the  sum  of  fifty  cents  in  each  case,  to  be  paid 
by  the  party  to  the  action  or  proceeding,  and  taxed  as  a  dis- 
bursement therein. 

Addwl  by  I-.  1909,  ch.  65.  Derivation  —  L.  1889,  ch.  3.30.  |  2,  as 
amM  by  L.  1S95.  ch.  544.  f  2.  See  note  20  of  notes  of  Board  of  Statn- 
t<»ry  fonKolidatloD  at  end  of  code. 

I   .1»07.   [.4m*d,   1884,   1804,   10O7.]      SherllTs   fees. 

A  sheriff  is  entitled,  for  the  services  specified  in  this  section,  to 
the  following  fees: 

1.  For  serving  a  summons  with  or  witliout  either  a  copy  of  the 
complaint,  or  a  notice  specified  in  section  410  or  section  423  of 
this  act;  or  for  serving  or  executing  on  order  of  arrest,  or  any 
other  mandate,  for  the  service  or  execution  of  which  no  other 
fee  is  specially  pre-scribed  by  law,  except  a  subpoena,  one  dollar 
for  each  person  served  or  as  to  whom  it  Is  executed:  and  for 
necessary  travelling  to  serve  or  execute  the  same,  six  cents  for 
each  mile  travelled,  going  and  returning:  the  travelline  fees  to  be 
computed  from  the  court  bouse  of  the  county:  or,  if  there  are 
two  or  more  court  houses,  from  that  nearest  to  the  place  of  ser- 
rice  or  execution.    But  where  two  or  more  mandates  are  delivered 

883 


i  3307  AMOUNT  OF   FEES.  c.21,t.6 

to  a  sheriff,  to  be  served  upon  or  executed  against  one  person, 
at  one  time,  in  one  action  or  special  proceeding;  or  where  a  man- 
date is  served  upon  or  executed  against  two  or  more  persons,  in 
one  action  or  special  proceeding,  and  in  the  course  of  one  journey; 
the  sheriff  is  entitled,  in  all,  to  six  cents  only,  for  each  mile 
travelled. 

2.  For  levying  a  warrant  of  attachment,  against  the  property  of 
a  defendant,  issued  as  prescribed  in  title  third  of  chapter  seventh 
of  this  act,  or  for  executing  a  requisition  to  replevy  one  or  more 
chattels,  one  dollar;  and,  also,  such  additional  compensation,  for 
his  trouble  and  expenses,  in  taking  possession  of  and  preserving 
the  property,  as  the  judge,  issuing  the  warrant,  or  in  case  of  a 
replevin,  as  the  court  or  a  judge  thereof  allows,  and  the  judge  or 
court  may  make  an  order  requiring  the  party  liable  therefor  to 
pay  the  same  to  the  sheriff.  For  making  and  filing  a  description 
of  real  property-,  or  an  mventory  of  personal  property  attached, 
twenty-five  cents  for  each  folio;  for  each  necessary  copy  thereof, 
twelve  cents  for  each  folio;  together  with  such  compensation  to 
the  appraisers,  as  the  judge  issuing  the  warrant  allows,  not  ex- 
ceeding two  dollars  to  each  appraiser,  for  each  day  actually  em- 
ployed. For  advertising,  during  the  pendency  of  the  action,  per- 
sonal property  attached,  the  same  fees  as  are  allowed  to  a  sheriff 
for  advertising  personal  i)roperty  for  sale,  by  virtue  of  an  execu- 
tion. If  the  action  is  settled,  either  before  or  after  judgment,  the 
sheriff  is  entitled  to  poundage,  upon  the  value  of  the  property  at- 
tached, not  exceeding  the  sum  at  which  the  settlement  is  made. 

ti.  For  a  copy,  necossnrily  made  by  him,  of  a  summons  or  other 
mandate,'  or  of  a  complaint,  affidavit,  or  other  paper  serve*]  by 
him,  where  no  foe  therefor  is  specially  prescribed  by  law,  twelve 
cents  for  each  folio. 

4.  f  AmM,  1JK>7.]  For  notifying  jurors  to  attend  a  trial  term 
of  a  court  of  record,  fifty  cents  for  each  cause  placed  upon  the 
calendar  for  trial  by  a  jury,  to  be  paid  by  the  party  first  putting 
the  cause  on  the  calendar  for  that  term.  But  the  sheriff  is  not 
entitled  to  more  than  one  dollar  and  fifty  cents  for  calendar  fees 
m  one  action.  The  clerk  shall  not  put  a  cause  upon  the  calendar, 
for  trial  by  a  jury,  until  the  foe,  specified  in  this  subdivision,  is 
paid  to  him,  for  the  use  of  the  sheriff.  And  where  the  cause  is 
tried  at  a  subsequent  term,  without  a  now  note  of  issue,  as  pre- 
scribed hi  section  1)77  of  this  act,  the  party  moving  the  trial  must 
pay  to  the  clerk,  for  the  use  of  the  sheriff,  the  calendar  fee  or 
foes  rc?maining  unpaid.  No  sheriff  who  receives  an  annual  salary 
in  whole  or  in  part  for  his  services  shall  be  entitled  to  the  fees 
provided  by  this  subdivision,  and  in  all  counties  where  the  sheriff 
rocoives  suoh  animal  salary,  the  clerk  shall  place  all  causes  upon 
the  calendar  for  trial  without  the  payment  or  collection  of  any 
foe  therefor.* 

•L.  1907.  oil.  253.  which  adds  last  sontonre  provldos  that  the  amendnai'Ot 
'•  shnll  not  affect  the  right  of  nu.v  shoriff  now  In  of9ct»  to  n»ri*Iv«»  thn  Uh»9 
provided  for  herein  until  the  end  of  bis  term  of  oflice,  |>rovld»''d  he  is  no\r 
lawfully  entitled  to  receive  the  same." 

5.  For  notifyiuc  jurors  drawn  to  attend  upon  a  writ  of  inquiry, 
or  to  try  the  validity  of  a  claim  to  personal  property,  seized  by 
virtue  of  a  warrant  of  attachment  or  an  execution,  or  in  ol)edi- 
ence  to  a  precept  issued  by  commissioners  appointed  to  Inquire 
concerning  the  incompetency  of  a  person  to  manage  himself  or  his 
affairs,  in  consequence  of  idiocy,  lunacy,  or  habitual  drnnkenne.ss, 
or  in  any  case  not  provided  for  in  the  last  preceding  Bnbdirision 
of  this  section,  including  the  making  and  return  of  the  inquisition 
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when  required,  for  each  juror  notified,   twenty-five  cents.     For 
attending  a  jury,  when  »"equired,  in  such  a  case,  two  dollars. 

6.  For  receiving  an  execution  against  property*  entering  it  in 
his  books,  searching  for  property,  and  postage  on  the  return, 
when  wade  through  the  post-olUce,  fifty  cents.  If  required  by  the 
sheriff,  that  fee,  together  with  his  fee  for  returning  the  execution, 
must  be  paid,  by  the  person  in  whose  behalf  the  execution  Is 
Issued,  at  the  time  when  it  is  delivered  to  the  sheriff,  who  is  not 
bound  to  execute  it  unless  the  fee  is  so  paid.  For  mileage  upon 
an  execution,  for  each  mile,  going  only,  ten  cents;  to  be  computed 
as  prescribed  m  subdivision  first  of  this  section. 

7.  For  collecting  money  by  virtue  of  an  execution,  a  warrant  of 
attachment,  or  an  attachment  for  the  payment  of  money  in  an 
action  or  a  special  proceeding;  or  by  virtue  of  a  warrant  for  the 
collection  of  money,  issued  by  the  comptroller,  or  by  a  county 
treasurer;  in  any  county  except  New- York,  Kings,  or  Westchester, 
three  per  centum  upon  the  sum  collected,  not  exceeding  two  hun- 
dred and  fifty  dollara,  and  two  per  centum  upon  the  residue  of 
the  sum  collected;  and  in  either  of  the  counties  of  New- York, 
Kings,  or  Westchester,  two  and  one-half  per  centum  upon  tho 
sum  collected,  not  exceeding  two  hui^dred  and  fifty  dollars,  and 
one  and  one-quarter  per  centum  upon  the  residue  of  the  sum 
collected;  and  also,  where  an  execution  is  stayed  after  a  levy,  bj- 
order  of  the  court  or  otherwise,  or  where  a  levy  is  upon  a  live 
aninml,  or  spee<lily  perishable  property,  such  additional  compeii- 
aation,  for  his  trouble  and  expenses  in  taking  care  of  and  proserv- 
iuK  the  property,  as  the  court  or  a  judge  thereof  allows.  Where 
a  settlement  is  made  after  a  levy  by  virtue  of  an  execution,  th*i 
sheriff  is  entitled  to  poundage  upon  the  value  of  the  property 
levied  upon,  not  exceeding  the  sum  at  which  the  settlement  Is 
made,  and  to  the  additional  compensation,  if  any,  provided  for  in 
this  subdivision. 

8.  For  advertising  real  or  personal  property  for  sale,  by  virtue 
of  an  execution,  warrant  of  attachment,  or  other  warrant  B^)eci- 
fied  in  the  last  preceding  subdivision,  two  dollars,  unless  it  is 
stayed  or  settled  before  sale;  and  in  that  case,  one  dollar. 

0.  For  making  duplicate  certificates  of  the  sale  of  real  prop- 
erty, by  virtue  of  an  execution,  twenty-five  cents  for  each  folio. 
For  drawing  and  executing  a  conveyance,  upon  a  sale  of  real 
property,  two  dollars,  to  be  paid  by  the  grantee.  The  sheriff  is 
also  entitled  to  the  printer's  fees,  as  prescribed  by  law,  paid  by 
him  for  the  publication,  not  more  than  six  weeks,  of  a  notice  of 
the  sale  of  real  property,  and  he  may  require  the  party  directing 
the  sale  to  advance  the  printer's  fees,  in  which  case  he  must  re-- 
pay the  same  out  of  the  proceeds.  Where  the  notice  is  published 
more  than  six  weeks,  or  the  sale  is  postponed,  the  expense  of 
continuing  the  publication,  or  of  publishing  the  notice  of  post- 
ponement, must  be  paid  by  the  person  requesting  it.  Where  two 
or  more  executions  against  the  property  of  one  judgment  dob  cor 
are  in  the  hands  of  the  sheriff,  at  the  time  when  the  proptvty  is 
first  advertised,  the  sheriff  is  entitled  to  printer's  fees  upon  only 
one  execution,  and  he  must  elect  upon  which  execution  he  will 
receive  the  same. 

10.  For  returning  any  mandate,  which  he  is  required  by  law  to 
return,  twelve  cents.  For  a  certified  copy  of  an  execution,  and 
of  the  return  of  satisfaction  thereupon,  deliverird  as  prescribed 
in  section  1266  of  this  act,  twenty -five  cez^tK 
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11.  For  posting  and  publishing  the  notice  of  sale,  selliug,  and 
couveyiug  real  property,  in  pursuance  of  a  direction  contained  in 
a  judgment,  the  like  fees,  as  for  the  same  services  upon  the  sale 
of  real  property  by  virtue  of  an  execution;  but  where  real  prop- 
erty is  sold  under  a  judgment  in  an  action  to  foreclose  a  mort- 
gage, the  sheriff's  entire  compensation  cannot  exceed  fifty  dollars. 

12.  For  taking  a  bond  for  the  liberiies  of  the  jail,  one  dollar. 
For  taking  any  other  bond,  or  any  undertaking,  which  he  is  au- 
thorized to  take,  fifty  cents.  For  a  certified  copy  of  such  a  bond 
or  undertaking,  tweuty-tive  cents. 

13.  For  executing  any  mandate,  requiring  him  to  put  a  person 
into  possession  of  real  property,  other  than  a  warrant  specified 
in  subdivision  eighteenth  of  this  section,  and  removing  tJie  per- 
son in  possession,  one  dollar  and  fifty  cents,  and  the  same  travel 
fees  as  upon  the  service  of  a  summons. 

14.  For  each  person  committed  to  or  discharged  from  prison, 
in  an  action  or  a  special  proceeding,  one  dollar,  to  be  paid  by 
the  person  at  whose  instance  he  is  iniprisc»ne<l.  For  attending 
before  an  officer  for  the  purpose  of  surrendering  a  prisoner,  or 
receiving  into  custody  a  prisoner  surrendered,  in  exoneration  of 
his  bail,  including  all  his  services  upon  such  a  surrender  or  re- 
ceipt, one  dollar. 

15.  For  attending  a  view,  two  dollars  for  each  day.  and  for 
travelling,  going  and  returning,  eight  cents  for  each  mile. 

IG.  For  bringing  up  a  {irisoner,  upon  a  writ  of  habeas  corpus  to 
inquire  into  the  cause  of  detention,  one  dollar  and  fiftv  c^nts; 
and  for  travelling  to  and  from  the  jail,  twelve  cents  for  each 
mile.  For  bringing  up  a  prisoner,  upon  any  other  writ  of  habeas 
corpus,  the  same  fees;  and  for  attending  the  court  or  judge  there- 
upon, one  dollar  for  each  day.  The  sheriff  is  entitled,  in  addi- 
tion to  the  sums  specified  in  this  subdivision,  to  his  actual  and 
necessary  expenses. 

17.  For  any  services,  which  may  be  rendered  by  a  constable, 
otlicr  than  those  specially  provided  for  in  this  section,  the  same 
fees  as  are  allowed  by  law  to  a  constable  for  'those  services. 

18.  For  executing  a  warrant,  to  remove  any  person  from  lands, 
])elonging  to  the  people  of  the  State,  or  to  Indians,  such  a  sum 
as  the  comptroller  audits,  and  certifies  to  be  a  reasonable  com- 
pensation. 

19.  For  giving  notice  of  any  general  or  special  election,  to  all 
the  officers,  to  whom  he  is  required  by  law  to  give  such  a  notice, 
one  dollar  for  .each  town  or  ward,  in  addition  to  the  expense  of 
publishing  the  notices,  as  required  by  law;  payable  from  the 
county  treasury. 

20.  For  notifying  constables  to  attend  a  court,  fifty  cents  for 
each  constable  notified. 

21.  For  attending  a  term  of  a  court,  which  he  is  required  by 
law  to  attend,  for  each  day,  three  dcdlars. 

h.  1R71.  ch.  4in  (9  Edm.  87),  ?  1.  am'd:  K  1872.  oh.  26:  2  R.  S.  644.  J|  3«. 
and  BuUwKinoiit  ii«»ct!ons;  also,  I..  1850.  ch.  225.  8  1  <4  Mm.  008).  Am'd;  L. 
1907,  ch.  253.    In  effect  Sept.  1,  1007. 

I  3n08.  The  laiit   section   qnalllled. 

The  Inst  section,  except  the  limitation  of  amount  contained  in 
subdivision  eleventh  thereof,  does  not  affect  any  special  statutory 
provision,  remaining  unrepealed  after  this  title  takes  effect,  re- 
Ifiting  to  the  fees  and  expenses  of  the  sheriff  of  the  city  and 
conntv  of  New  York,  or  the  sheriff  of  the  county  of  Kings. 

L.  1869.  oh.  569,  §  2;  L.  1873,  ch.  166,  8  2;  L.  1874.  ch.  192,  and  L.  191% 
eh.  439,  9  2. 
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i   8S09.   Id.;   HOTT  collected. 

The  fees  of  a  sheriff,  upon  an  execution  against  property, 
other  than  those  with  respect  to  which  it  is  specially  prescribed 
by  statute,  either  that  they  must  be  paid  by  a  particular  person, 
j.r  that  they  may  be  included  in  the  costs  of  the  partj'  in  whose 
favor  the  execution  is  issued,  must  Ik*  collected  by  virtue  of  the 
( xecution,  in  the  same  manner  as  the  sum  therein  directed  to  be 
collected. 

2    R.    S.    644,    I    38. 

f  a:i10.  Coroner**  fees. 

A  coroner  is  entitled  for  the  services  specified  in  this  section, 
to  the  followiujf  fees:  / 

X.  For  performing  any  duty  of  a  sheriff,  in  an  action  or  & 
special  proceedinir,  in  which  the  sheriff  is,  for  any  cause,  dis- 
(lualitied,  the  same  fees  to  which  a  sheriff  is  entitled  for  the 
same  services. 

2.  For  confining  a  sheriff  in  a  house,  by  virtue  of  a  mandate, 
and  maintaining  him  while  there,  two  dollars  for  each  day,  to 
be  paid  by  the  sheriff,  before  he  is  entitle<i  to  be  discharged. 

2  B.   8.   647,    i   39   (2  Edm.  666);   L.    1873,   cli.  833. 

f   3311.   [Am*d,   1805.]     Stenoffraplter*M   fees. 

Except  where  otherwise  agreed,  or  when  special  provision  is 
otherwise  made  by  statute,  a  stenographer  is  entitled,  for  a  copy 
fully  written  out  from  hij?  stenographic  notes  of  the  testimony, 
or  any  other  proceeding,  taken  in  an  action,  or  a  s{)ecial  proceed- 
ing in  a  court  of  record,  or  before  a  judge  or  justice  thereof,  and 
furnished,  upon  request,  to  a  party  or  his  attorney,  to  the  fol- 
lowing fees  for  each  folio:  In  a  trial  term  of  the  supreme  court, 
or  at  a  special  term  of  the  supreme  court  in  the  third,  fourth, 
fifth,  sixth,  seventh  or  eighth  judicial  districts,  six  cents:  in 
any  other  court  or  courts,  ten  cents;  and  for  the  copy  of  the  tes- 
timony required  to  l)e  made  in  any  proceeding  for  the  records 
of  the  surrogate's  court  of  either  of  the  counties  of  New  York 
or  Kings,  ten  cents;  and  the  surrogate  may  order  that  the  fees 
for  such  record  copy  be  paid  out  of  the  estate  to  which  the 
proceeding  relates. 

L.    1805.  ch.  946. 

1  3312.  [Ain'd,  1881,  1806,  1898,  1903,  1904,  19<».  1006, 
1000.1  Compensation  of  depnty  sheriffs  and  constables 
attending   courts. 

A  constable  or  a  deputy  sheriff  is  entitled,  for  attending  a 
(Kitting  of  a  court  of  record,  pursuant  to  a  notice  from  the 
sheriff,  to  a  fee  for  each  day's  actual  attendance,  in  any  county 
in  the  state,  to  be  fixed  by  the  board  of  supervisors  thereof, 
and  mileage  as  allowed  by  law  to  trial  jurors  in  courts  of  record. 
Such  fees  must  be  paid  by  the  county  treasurer,  upon  the  pro- 
duction of  the  certificate  of  the  clerk,  stating  the  number  of  days 
that  the  constable  or  deputy  sheriff  attended.  But  the  provisions 
of  this  section  shall  not  be  Applicable  to  the  counties  of  Kings, 
New  York  and  Erie.  All  other  acts  or  sections  of  acts  conflict- 
ing herewfth  are  hereby  repealed. 

2  R.  S.  047,  I  40  (2  Fxlm.  066);  L.  1.S60,  ch.  427:  L.  1864.  ch.  371: 
L.  1896,  ch.  420:  L.  1809,  ch.  525;  U  1003,  ch.  487;  L.  1004.  ch.  162; 
L.   1005.  ch.  304;  L.  1900,  ch.   117;   L.    1909,  ch.    174.     In  effect  Sept   1, 

"*•  887 
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1  3313.  Fees  of  trial   Jarors* 

A  trial  juror,  in  an  action  or  a  special  proceediDK,  in  a  court 
of  record,  is  entitled,  except  as  otnerwise  specially  prescribed 
by  statute  in  a  particular  court,  or  a  particular  countyj  to  the 
following  fees:  twenty-five  cents  for  each  cause  in  which  he  is 
empanelled,  to  be  paid  by  the  party  noticing  the  cause  for  trial; 
or,  if  it  is  noticed  by  more  than  one  party,  by  the  party  whom 
the  court  directs  to  pay  it. 

2  U.   S.   643.    i   37    (2   Edm.   602). 

i  3314.  [Ain*d,  1807,  181IK,  1899,  1900,  1903,  1904,  1806. 
1907.J  Supervisors  miay  make  allowance  to  ffrand  ana 
trial  Jurors. 

In  the  counties  within  the  city  of  Now  York  the  board  of 
aldermen,  and  in  any  other  county  the  board  of  supervisors, 
may  direct  that  a  sum,  not  exceednig  three  dollars  in  addition 
to  the  fees  prescribed  in  the  last  section,  or  in  any  other  statu- 
tory provision,  be  allowed  to  each  grand  juror,  and  each  trial 
juror  for  each  day's  attendance  at  a  term  of  a  court  of  record, 
of  civil  or  criminal  jurisdiction,  held  within  their  county.  If 
a  different  rate  is  not  otherwise  established  as  herein  providofK 
each  juror  is  entitled  to  five  cents  for  each  mile  necessarily 
traveled  bf  him  in  going  to  and  returning  from  the  term;  but 
such  board  of  aldermen  or  board  of  supervisors  may  establish 
a  lower  rate.  A  juror  is  entitle<l  to  mileage  for  actual  travel 
once  in  each  calendar  week  during^ he  term,  except  that  in 
the  counties  of  Queens,  Kockland  and  Orange  grand  and  trin\ 
jurors  may  be  i)aid  four  cents  a  mile  for  each  mile  necessarily 
traveled  in  going  to  and  returning  for  each  day  of  actual  trav«l 
during  the  term  in  lieu  of  any  other  mileage.  The  sum  k» 
established  or  allowed  must  be  paifl  by  the  county  treasurer  up<»n 
the  certificate  of  the  clerk  of  the  court,  stating  the  nurobcr 
of  days  that  the  jurors  actually  attended,  and  the  number  o»* 
miles  traveled  by  him  in  order  to  attend.  The  amount  so  pai«l 
must  be  raised  in  the  same  manner  as  other  county  charges  are 
raised. 

2  R.  S,  643,  I  37,  ttmM,  T..  1S06.  ch.  307  (6  Edm.  716),  «m*d.  L.  1S07. 
ch.  23:  L.  IKOH,  ch.  303;  L.  1890.  ch.  43H:  L.  1000,  ch.  .VSS;  L.  1006, 
cb.  247;  L.  1004,  ch.  161:  L.  1006.  ch.  77;  L.  1006,  ch.  334;  L.  1907, 
ch.    148.     In   effi-ct   Sept.    1,    1007. 

I  3315.    Id. I  extra   pay  apon   protrnoteA    trials. 

Where  the  trial,  by  a  jury,  of  an  issue  of  fact,  in  either  a 
civil  or  a  criminal  action  or  special  proceeding,  in  a  court  of 
record,  occupies  more  than  thirty  days,  tlw  court,  by  an  order 
entered  in  the  minutes,  may  fix  and  allow,  to  each  juror,  such 
an  extra  compensation  as  it  deems  reasonable,  for  his  services 
thereupon;  the  nmount  of  which  comj>ensation,  together  with  tin 
expenses,  actually  and  necessarily  incurred,  for  food  for  the 
jurors  during  the  trial,  is  a  county  charge. 

L.    1875.    ch.    335,   aniM. 

1  3316.  Jaror's   fees  la  special   proceedings. 

A  trial  juror,  sworn  in  a  special  proceeding,  before  a  judge  of 
a  court  of  record;  or  upon  a  writ  of  inquiry;  or  upon  a  trial,  be- 
fore a  sheriff,  of  a  claim  to  personal  property,  seized  by  virtue  of 
a  Avarrant  of  attachment  or  an  execution;  is  entitled  to  twenty- 
five  cents,  to  bo  paid  by  the  person  at  whose  instance  the  jury 
is   emoanelled. 

2  B.   8.   643,  part  of  |  37.  ^^^ 
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§  8817.  [AlbaM,  1900.]  Fees  of  prlmters. 

Except  as  otherwise  specially  prescribed  by  law,  the  proprietoi 
of  a  newspaper  is  entitled,  for  publishing  summons,  notice,  order, 
citation  or  other  advertisement,  required  by  law  to  be  published, 
other  than  the  session  laws,  for  each  folio,  to  seventy-five  cents 
for  the  first  insertion,  and  fifty  cents  for  each  subsequent  insertion. 
In  counties  containing  wholly  or  partially  cities  of  the  first  class, 
the  proprietor  of  a  newspaper  is  entitled  for  publishing  such  no- 
tices, matters  and  advertisements  aforesaid,  other  than  the  session 
laws,  for  each  folio,  to  one  dollar  for  the  first  insertion,  and 
seventy-five  cents  for  each  subsequent  insertion.  The  compen- 
sation for  publishing  the  session  laws  must  be  fi«ced  by  the  board 
of  supervisors  at  not  more  than  fifty  cents  for  each  folio. 

L.  18S0.  ch.  2S2  (4  Edm.  700);  L.  1869,  ch.  881  (7  Edm.  482);  L.  1874,  ch.  416(9  Edm.  908); 
I..  1900L  <di.  407.    In  effect  April  13,1900. 

I  3818.  IVKnesseii'  tee*  ffenerallr. 

A  witness  in  an  action  or  a  special  proceeding,  attending  before 
a  court  of  record,  or  a  judge  thereof,  is  entitled,  except  where 
another  fee  is  specially  prescribed  by  law,  to  fifty  cents  for  each 
day's  attendance;  and,  if  he  resides  more  than  three  miles  from 
the  place  of  attendance,  to  eight  cents  for  each  mile,  going  to  the 
place  of  attendance. 

L.  1840.  ch.  386, 1 8  (4  Bdm.  069). 

i  8310.  Id.  I  on  deposition  to  be  used  In  another  State. 

A  witness,  attending  before  a  commissioner  or  an  officer,  au- 
thorized to  take  his  deposition  to  be  used  without  the  State,  in  a 
case  other  than  one  specified  in  section  3327  of  this  act,  is  entitled 
to  two  dollars  for  each  day's  actual  attendance  and  to  eight  cents 
for  each  mile,  going  to  the  place  of  attendance. 

3  R.  S.  898, 1 81,  am'd;  L.  1867,  ch.  88, 1 2  (7  Edm.  SS) . 

i  3320.  (Am*d,  1808,  1800,  1002,  1004,  lOOO.]  Receiver's 
commisaions)   coat  of  bonds |  trastees'    coinntlssions. 

A  receiver,  except  as  otherwise  specially  prescribed  by  statute, 
is  entitled,  in  addition  to  his  necessary  expenses,  to  such  co|u- 
missious,  not  exceeding  five  per  centum  upon  the  sums  received 
and  disbursed  by  him,  as  the  court  by  which,  or  the  judge  by 
whom,  he  is  appointed  allows.  But  if  in  anj-  case  the  commis- 
sions of  a  temijorary  or  permanent  receiver,  so  computed,  shall 
not  amount  to  one  hundred  dollars,  said  court  or  judge  may,  iu 
its  or  his  discretion,  allow  said  receiver  such  a  sum,  not  exceed- 
ing one  hundred  dollars,  for  his  commissions  as  shall  be  com- 
mensurate with  the  services  rendered  by  said  receiver.  Any 
receiver,  assignee,  guardian,  trustee,  committee,  executor,  admin- 
istrator or  person  appointed  under  section  one  hundred  and 
eleven  of  the  real  property  law  or  under  section  twenty  of  the 
personal  property  law  required  by  law  to  give  a  bond  as  such 
may  include  as  a  part  of  his  necessary  expenses,  such  reasonable 
sum,  not  exceeding  one  per  centum  per  annum  upon  the  amount 
of  such  bond  paid  his  surety  thereon,  as  such  court  or  judge 
allows.  A  trustee  of  an  express  trust  is  entitled,  and  two  or 
more  trustees  of  such  a  trust  are  entitled,  to  be  apportioned  be- 
tween or  among  them  according  to  the  services  rendered  by  them 
respectively,  as  compensation  for  services  as  such,  over  ami 
above  expenses,  to  commissions  as  follows:  For  receiving  and 
paying  out  all  sums  of  prin(*ipal  not  exceeding  one  thousand 
dollars,  at  the  rate  of  five  per  centum.     For  receiving  and  pay- 
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iuK  out  any  additional  Bnros  of  principal  not  pxccodlnjf  ten  thou- 
sand dollars,  at  thr  rate  of  two  and  one-half  per  centum.  For 
recoivinp  and  payinir  out  all  Hums  of  principal  aboTC  eleven 
thousand  dollars,  at  the  rate  of  one  per  centum.  And  for  re- 
ceiving and  paying;  out  income  in  each  year,  at  the  like  rates. 
In  all  cases  a  just  and  reasonable  allowance  must  be  made  for  the 
necessary  expenses  actually  paid  by  such  trustee  or  trustees.  If 
the  value  of  the  principal  of  the  trust  estate  or  fund  equals  or 
exceeds  one  hundred  thousand  dollars,  each  such  trustee  is  en- 
titled to  the  full  commission  on  principal,  and  on  income  for  each 
year,  to  which  a  sole  trustee  is  entitled,  unless  the  trustees  are 
more  than  three,*  in  which  case  three  full  commissions  at  the 
rates  aforesaid  must  be  apportioned  between  or  among  them 
nccordinjr  to  the  services  rendered  by  them  respectively.  If  the 
instrument  creating  the  trust  provides  specific  compensation  for 
the  services  of  the  trustee  or  trn^^tees,  no  other  compensation  for 
such  services  shall  be  allowed  unless  the  trustee  or  trustees  shall, 
before  receiving  any  compensation  for  such  services,  by  a  writ- 
ten instrument  duly  acknowledged,  renounce  such  specific  com- 
pensation. 

L.  Ift02.  ch.  AflJi:  L.  1809,  ch.  94:  L.  1902.  ch.  404;  L.  1904.  ch.  755. 
aitrd  by  L.  1900,  cb.  65,  |  3.  See  note  87  of  notes  of  Board  of  SUtntory 
Consolinatlon    at   end   of  code. 

S  3H21.  Feen  of  coanty  treasurer  and  ohamberlaln  of  ITe^r 
York. 

A  county  treasurer,  or,  in  the  city  and  county  of  New  York,  the 
chamberlain,  is  entitled,  for  the  services  specified  in  this  section, 
to  the  following  fees: 

For  receiving  money  paid  into  court,  one-half  of  one  per 
centum,  upon  the  sum  so  received. 

For  paying  out  the  same,  one-half  of  one  per  centum,  upon  the 
sum  so  paid  out. 

For  investing  money,  pursuant  to  the  direction  of  a  court,  one- 
half  of  one  per  centum  upon  the  sum  invested,  not  exceeding  two 
hundred  dollars,  and  one-quarter  of  one  per  centum  upon  the 
excess,    over  two   hundred   dollars. 

For  receiving  the  interest  upon  an  investment,  and  paying  the 
same  to  the  person  entitled  thereto,  one-half  of  one  per  centum 
upon  the  interest  so  received  and  paid. 
2  R.  S.  639.  i  ao  (2  Edm.  661).  and  L.  1849,  cb.  SS7  (4  Edm.  597). 

I  332S2.  [Am'cl,  1904,  1S»10.1     Feea  of  a  Jastlce  of  the  peace. 

A  justi<e  of  the  peace  is  entitled,  for  the  services  specified  in 
this  section,  to  the  following  fees: 

1.  Ill  an  action  brought  before  a  justice  of  the  peace: 

For  a  summons,   twenty-live   cents. 

For  an   order  of  arrest,   twenty-five   cents. 

For  a  warrant  of  attachment,  twenty-five  cents. 

For  a  recjuisition  in  an  action  for  a  chattel,  twenty-five  cents. 

For  a  subL>ocua,  including  all  the  names  inserted  therein, 
twenty-five  cents. 

For  tlie  acknowlcd^ruicnt  of  a  power  of  attorney,  twenty-five 
cents. 

For  taking  nn  afiidavit,  or  ndniliiiKtcriiig  an  oath,  tt*n   cents. 

For  drsnviiiu  an  nilhlavit,  .Mpi)Iicatiou,  or  uuticc,  required  by 
statute,  five  cents  for  each  folio. 
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For  drawing  a  bond  or  an  undertaking,  twenty-five  cent 

For  hearing  an  application  for  a  commission  to  examii 
or  more  witnesses,  fifty  cents. 

For  an  order  for  such  commission,  and  attending,  settlin 
certifying  interrogatories,  fifty   cents. 

For  hearing  an  application  to  discharge  a  defendant  fn 
rest,  or  to  vacate  or  modify  a  warrant  of  attachment,  or  in 
the^  plaintiff's  security  thereupon,  fifty  cents. 

For  an  adjournment,  except  where  it  is  made  by  the  , 
upon  his  own  motion,  twenty-five  cents. 

For  a  venire,  twenty-five  cents. 

For  empanelling  and  swearing  a  jury,  twenty-five  cents. 

For  hearing  the  plaintiff^s  evidence,  where  the  defeudan 
not  appear,  twenty-five  cents. 

For  the  trial  of  a  demurrer,  twenty-five  cents. 

I*"'or  the  trial  of  an  issue  of  fact,  where  the  defendant  ap 
one  dollar  and  fifty  cents  for  each  day  actually  spent  in  th4 

For  receiving  and  entering  the  verdict  of  a  jury,  twen 
cents. 

For  entering  judgment,  twenty-five  cents. 

For  filing  each  paper  rtniuired  by  statute  to  be  filed,  five 

For  a  transcript  of  a  judgment,  twenty-five  cents. 

For  a  copy  of  any  paper  for  which  a  fee  is  not  expressl 
scribed  by  law,  six  cents  for  each  folio. 

For  an  execution  or  the  renewal  of  an  execution,  twen 
cents. 

For  making  a  return  upon  an  appeal  from  a  judgment 
dollars. 

For  an  order  directing  an  action  or  a  special  proceeding 
continued  before  another  justice,  twtnty-five  cents. 

For  services  when  associated  with  another  justice,  in  an; 
where  a  fee  therefor  is  not  expressly  prescribed  by  law,  fo; 
day  actually  spent,  two  dollars. 

2.  In  a  special  proceeding,  or  an  action  not  brought  be: 
justice  of  the  peace: 

For  a  warrant,  in  a  case  where  a  fee  therefor  is  not  exi 
prescribed  by  law,  twenty-five  cents. 

For  a  warrant  for  the  apprehension  of  a  person  chargec 
being  the  father  of  a  bastard,  fifty  cents;  for  indorsing  8 
rant,   issued  from  another  county,  twenty-five  cents. 

For  services  when  associated  with  another  justice,  in  an; 
where  a  fee  I  here  for  is  not  expressly  prescribed  by  law,  foi 
day  actually  spent,  two  dollars. 

For  a  precept  or  other  mandate,  whereby  a  special  proc 
is  commenced,  in  a  case  where  a  fee  therefor  is  not  8p< 
prescribed  by  law,  twenty-five  cents. 

For  a  view  of  real  property,  in  a  case  where  it  is  requii 
law,  fifty  cents. 

For  a  warrant  of  attachment  to  arrest  a  delinquent  ju 
witness,  twenty-five  cents. 

For  drawing,  signing,  and  depositing  with  the  clerk,  a  i 
or   record  of  conviction  of  such  a  juror  or  witness,   or  c 
person  for  contempt,   in   any  case  where  a  fee  therefor 
specially  prescribed  by  law,  fifty  cents. 
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For  an  execution  upon  such  a  conviction  before  Wm,  twenty- 
live  cents. 

For  drtnvinK,  ccpyinK.  and  certifying  a  bond,  an  undortakinfr, 
;i  recognizance  or  other  written  security,  and  filing  the  same 
witk  the  county  clerk,  or  other  officer  with  whom  it  must  be 
iiled.  twenty-five  cents. 

For  a  wurront  of  commitment  for  any  cause,  twenty-five  cents. 

For  a  subpoena,  including  all  the  names  inserted  therein, 
twenty-five  ci»nt8. 

For  a  precept  to  notify  a  jury,  fifty  cents. 

For  empanelling  and  swearing  a  jury,  twenty-five  cents;  ex- 
cept in  proceeriings  to  alter  or  lay  out  a  highway,  in  which  case 
lie  i.s  entitled  to  two  dollars. 

For  hearing  the  matter,  concerning  which  a  jury  is  called, 
seventy-five  c(  nts  for  each  day  actually  spent. 

For  receiving  and  entering  the  verdict  of  the  jury,  and  the 
order,  if  any.  thereupon,  twenty-five  cents. 

For  any  seivice  for  which  a  fee  is  not  expressly  allowed  by 
Uiis  snbdivisie.n,  ami  for  which,  if  rendered  in  an  action  before 
a  justice,  a  fee  is  allowed  by  the  first  subdivision  of  this  section, 
the  fee  allowed  in  such  an  action  for  the  same  service. 

For  taking  the  deponition  of  a  witness,  upon  an  order  made, 
or  commiij^ion  issued,  by  a  court  of  record  of  the  state,  or  a 
pourt  in  another  state  or  a  territory,  or  a  foreign  country,  ten 
cents  for  each  folio. 

For  making  the  necessary  return  and  certificate  thereto,  fifty 
cents. 

For  taking  rn  affidavit  or  administering  an  oath,   ten  cents. 

2  R.  S.  264,  S  228  (2  Edra.  272).  amM.  and  2  R.  S.  837.  |  29  (2  R<lni. 
668),  am'd;  L.   1004,  cb.   282,  aod  L.  1910,  cU.  324.     In  effect  Sept.  1.  lUlO. 

{   SStaHl,    [Am'ily    181M>.1      Ooniitabl«*ii    fees. 

A  constable  is  entitled,  for  the  services  specified  in  this  section, 
to  the  following  fees: 

1.  In  an  action  brought  before  a  justice  of  the  peace,  or  in  a 
justices'  court  of  a  city. 

For  serving  a  summons,  twenty-five  cents. 

For  serving  a  summons  and  executing  an  order  of  arrest,  one 
dollar. 

F«)r  serving  a  summons  and  levying  a  warrant  of  attachment, 
one  dollar. 

V^lr  serving  a  summons  and  affidavit,  and  executing  a  requisi- 
tion, in  an  action  for  a  chattel,  one  dollar. 

For  serving  an  order,  directing  the  action  to  be  continued  before 
a  justice,  other  than  the  one  before  whom  it  is  pendinjip,  and  for 
attending  before  the  latter,  fifty  cents,  and  fifty  cents  in  addition 
if  he  so  attends  with  a  person  in  his  custody. 

For  collecting  money  by  virtue  of  an  execution,  for  every  dolUr 
collected,  to  the  amount  of  fifty  dollars,  five  cents;  for  every  dol- 
lar collected  ov<'r  fifty  dollars,  two  and  one-half  cents.  Where 
a  judgment  or  an  execution  is  settled  after  a  levv,  the  constable 
is  entitled  to  poundage  upon  the  sum  at  which  the  settlement  is 
made,  not  exceeding  th(»  value  of  the  property  levied  upon. 

For  each  mile  necessarily  traveled,  going  and  returning,  to 
serve  a  summons  or  to  serve  or  execute  any  other  mandate,  ex- 
cept a  venire,  the  distance  to  be  computed  from  the  place  of 
abode  of  the  person  served,  or  the  place  where  it  is  served,  to 
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the  place  where  it  is  returnable,  ten  cents;  but  "where  two  or 
more  mandates  in  one  action  are  served  or  executed  upon  one 
journey,  or  where  a  mandate  is  served  upon  or  executed  af^ninst 
two  or  more  persons  in  one  action,  he  is  entitled,  in  all,  to  only 
ten  cents  for  each  mile  necessarily  traveled. 

For  notifying  the  plaintiff  of  the  execution  of  an  order  of 
firrest,  twenty-five  cents;  and  for  jfoing  to  the  plaintiff's  residence, 
or,  if  he  is  found  elsewhere,  to  the  place  where  he  is  found,  to 
serve  such  a  notice,  for  each  mile  travelled,  going  and  returning, 
ten  cents. 

For  subpoenaing  each  witness,  not  exceeding  four,  twenty-five 
cents. 

For  notifying  the  jurors  to  attend  a  trial,  one  dollar  and  fifty 
cents. 

For  taking  charge  of  a  jury  during  their  deliberations,  fifty 
cents. 

Where  witnesses,  not  exceeding  four,  arc  subpoenaed  by  any 
person  other  than  a  constable,  the  fee  therefor  is  ten  cents  each, 
(Subd.  am'd  by  L.  1890,  ch.  21.) 

2.  In  a  special  proceeding. 

For  notifying  jurors  to  attend  to  assess  damages,  in  proceedings 
relating  to  highways,  two  dollars. 

For  notifying  jurors  to  attend  in  any  other  case,  unless  a  fee 
therefor  is  specially  prescribed  by  law,  for  each  person  notified, 
ten  cents;  and  for  each  mile  actually  and  necessarily  travelled, 
going  from  and  returning  to  his  place  of  residence,  ten  cents. 

For  serving  a  precept  or  other  mandate,  by  which  the  special 
proceeding  is  commenced,  twenty-five  cents. 

For  serving  a  warrant,  in  any  case  where  a  fee  therefor  is  not 
specially  prescribed  by  law,  fifty  cents. 

For  serving  an  order,  directing  the  special  proceeding  to  bo 
continued  before  a  justice  other  than  the  one  before  whom  it  is 
pending,  and  for  attending  before  the  latter,  with  or  without  a 
pej«on  in  hin  onstody,  one  doUar. 

For  arresting  and  committing  any  person,  pursuant  to  process, 
one  dollar. 

For  subpoenaing  each  .witness,  not  exceeding  four,  twentj*-five 
cents. 

For  each  mile  necessarily  travelbd,  going  and  returning,  to 
serve  or  execute  a  mandate,  the  distance  to  be  computed  from 
the  place  where  it  is  served  or  executed,  to  the  place  where  it  is 
returnable,  unless  a  diflFerent  rate  of  travel  fees  npon  the  service 
or  execution  thereof  is  specially  prescribed  by  statute,  ten  cents. 
Where  two  or  more  mandates  are  served  or  executed  in  one 
special  proceeding,  the  limitation  upon  the  amount  of  travel  fees 
specified  in  the  last  preceding  subdivision  applies. 

2  R.  8.  265. 1 2W  (1  Ertm.  273),  am'd;  also,  i  22R,  R,  9.;  L.  1866,  ch.  692, 1 7  (6  Edm.  806); 
L.  1869;  ch.  820.  i  1  (7  Edm.  480);  L.  ISTS,  ch.  334, 1  1. 

$  3324.  I4I.1  aflldavit  upon  ctalni  for  travel  feeii. 

A  constable,  who  charges  any  travelling  fees,  must  show,  by 
affidavit,  that  the  travel  was  necessary,  to  perform  the  service 
with  respect  to  which  it  is  charged:  that  no  more  miles  are 
charged  for,  than  were  actually  and  in  good  faith  travelled  for 
that  purpose;  that  he  had.  at  the  time,  no  other  official  or  private 
business  ui)on  the  route  so  travelled;  and  that  the  trnvelJing  feps 
are  charged  upon  one  mandate  only,  which  must  be  attached  to 
or  described  in  the  affidavit.  The  justice  taxing  the  fees  mu.st 
be  satisfied  that  the  miles  charged  for  were  actually  and  neces- 
sarily travelled,  as  stated  in  the  affidavit. 
U  1869,  ch.  820, 1 2  (7  Edm.  480). 
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1  3:t25.  Jniitlce*ii  conrt,  feen  upon  a  eommiflnioii. 

A  party  recovering  costs  in  an  action  before  a  justice  of  the 
l)t»nre,  in  whose  behalf  a  commission  has  been  issued,  and  who 
introduces  in  evidence  a  deposition  taken  thereunder,  is  entitled 
to  recover  his  actual  disbursements  thereupon,  not  exceeding  the 
following  sums:  commissiouiers*  fees  for  taking  and  returning 
testimony,  one  dollar;  eftch  subpoena  issued,  or  oath  adminis- 
tered, by  the  commissioner,  six  cents;  expense  of  serving  eacii 
subptH'ua.  twenty-five  cents;  each  witness's  fei»s  for  each  day's 
attendance  before  the.  commissioner,  twenty-live  cents;  postage 
for  sending  and  returning  the  commission  and  papers  annexed 
thereto,  one  dollar. 

L.    1S41.  oh.   l.-^R     13    (4   Edm.   540). 

f  3U20.   Id.  I  Jurora'   fee«. 

Except  as  otherwise  specially  prescribed  by  law,  a  person,  noti- 
fied to  attend  as  a  juror,  is  entitled  to  twenty-five  cents  for  at- 
tending and  serving  upon  the  trial  of  an  action  or  the  hearing  of 
a  s|KM'ial  proc(»eding,  before  a  justice  of  the  peace:  and  to  ten 
cents  for  attending  to  serve,  where  he  is  not  sworn. 

2  R.   S.  263,    I   228    (2  Etlm.  273)  :   L.   1806,  ch.  C02,   8  9   (0  Kdm.   80G). 

I   3327.   Id.)   wlineMHen*    feen. 

A  witness  is  entitled  to  twenty-five  cents  for  each  day's  actual 
attendance,  before  a  justice  of  the  peace,  in  an  action  or  a 
special  proceeding,  or  before  a  commissioner  appointed  by  a  jus- 
tice of  the  peace,  or  before  a  justice  of  the  peace  taking  a  de- 
position to  be  used  in  a  court,  not  of  record,  of  another  State, 
or  a  territory  of  the  United  States. 

Pjrt  of  §  228,   R.   S.,   and   |  10  of  act  of  1866. 

1  3328.  Id.)  teen   to  be  paid  before  servlcen  rendered. 

A  justice  of  the  pence,  or  a  constable,  jnror,  or  witness,  before 
a  justice  of  the  peace,  is  n«)t  obliged  to  r^Mider  any  service  speei- 
fied  in  this  title,  without  the  previous  payment  or  tender  of  his 
fw  therefor. 

2  R.    S.    050,   part  of   f    C    (2   Kdm.    070). 

I  3320.   Id. I  by   ivhom  feen   to   be  paid. 

In  an  action  before  a  justice  of  the  peace,  if  any  services  are 
rendere<l  for  a  party,  and  he  neglects  to  pay  the  fees  allowed 
therefor  by  law,  the  other  party  may  j)ay  those  fees,  and  the 
amount  thereof  must  be  taxed  as  part  of  his  costs,  if  he  recovers 
costs. 

I  33.'{0.  Certain  special  proTislonn  excepted  from  thin 
title. 

The  allowance  of  a  fee,  by  this  title,  does  not  apply  to  a  case, 
where  special  provision  is  otherwise  made  by  statute  for  com- 
pensation for  a   particular  service. 

S  3331.  Pro^lnion  aji  to  chanire  In  fees. 

Where  an  officer  has.  when  this  title  takes  effect,  commenced 
the  p<*rforniance  of  a  service,  for  which  a  fee  is  allowed  by  the 
statutes  heretofore  in  force,  he  is  entitled  to  the  fee  so  allowed, 
for  the  completion  of  that  service,  and  he  is  not  entitled  to  the 
fee  for  the  same,  or  a  corresponding  service,  allowed  by  this  titl«. 
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f  3331a.  [Added,  lOOO.]  Prenentatton  of  claima  by 
Jurora    and   dlMponltlon  of  anolaimed  feea. 

All  jurors  including  those  in  a  criminal  action  or  special  pro- 
ce<»dinff  in  a  court  or  before  an  officer  duly  summoned  and  who 
served  as  provided  for  by  the  laws  of  this  state  and  are  entitled 
to  payment  therefor,  must  present  their  c^laims  to  the  proper  otfl- 
<  ial  designated  by  law  for  the  payment  of  juror's  fees,  on  or  be- 
fore the  thirty-first  day  of  December  of  the  year  succeeding  or 
following  the  year  in  which  such  services  were  rendered  and  per- 
formed, and  failure  to  comply  with  this-  i)rovision  shall  be  a 
forfeiture  of  the  payment  for  such  claims  or  services  thereafter. 
All  notices  issued  requiring  jurors  to  attend  at  a  term  of  court 
or  at  a  meeting  of  the  grand  jury,  shall  have  printed  thereon 
the  foregoing  provision  relating  to  forfeiture  of  fees.  All  moneys 
or  jurors*  fees  forfeited  by  the  provisions  of  this  section  shall 
be  transferred  and  applied  to  the  fund  of  su^h  county  or  city, 
from  which  they  were  paid,  on  or  before  the  first  day  of  March, 
in  each  year. 

Added  by  L.  1009.  cb.  65.  DorlTfttfon  —  L.  1890.  ch.  150.  IS  1-3.  See 
note  21  ot  noti'8  of  Board  of  Sta tutors'  Consolidation  at  end  of  code. 

S  3332.  ThU  title   applies   to   civil   canes   only. 

Except    as    otherwise    expressly    prescribed    therein,    this    title 
does    not    apply    to   a   service   rendered   in    a   criminal   action   or 
special  proceeding,  in  a  court  or  before  an  officer. 
3S  SOS 
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CHAPTER  XXII. 

Definitions  and  Regulations  Concerning:  the  Con 
structlon,  Effect,  and  Application  of  this  Act. 

TITLE  I.—  General  Deflnitlons,  i&Bd  Rales  of  CoMstraetloa. 

TITLK  it.—  ProTltioBi  lUgaUtlB^  the  Kffect  aad  AppUcntloB  of  thU  Aei. 

TITUS  L 

General  definitions,  and  rules  of  construction, 

Sec.  a333.  Definition  of  **  action  ". 

3334.  Id.;  "special  procotidintr  ". 

3335.  DivlBlon  of  actions  Into  civil  and  crlnUnol. 
8836.  Dellnitiuu  of   "  criminal  action  ". 

3337.  Id.;   "civil   action  ". 

3338.  Parties  to  a  civil  action. 
8369.  Onlj  one  form  of  civil  action. 

3340.  Bole  of  conBtmction  as  to  publication,  etc..  in  certain  cases. 

3341.  Id.;  as  to  certain  specliil  provisions  relating  to  New- York  city. 

3342.  Id.;  as  to  county  court. 

3343.  Mlscellnnoous  gcuonil  definitions  and  rules  of  constructkMi. 

9  8888.  DellnlUon  of  **  action  *\ 

The  word  '"  actiou  '\  as  used  in  the  New  Revision  of  the  Stat- 
utes, when  at)plied  to  judicial  |>rocoedinK8,  sif^nifies  an  ordinary 
prosecution,  in  a  court  of  justice,  by  i\  party  n«:;iinst  another 
party,  for  the  enforcement  or  protection  of  a  right,  the  redress 
or  prevention  of  a  wronpr^  or  the  punishment  of  u  public  o/fenoe, 

Co.  Proc,  (  2. 

S  8884.  Id.  I  **  speefal  prooe«dlii« »% 

Kvery  other  pnmecuiitm  by  a  party,  for  either  of  the  fmrposeif 
specified  iu  the  last  section,  is  a  special  proceeding. 
Id.,  i  S. 

§  33.10.  DIvlnloB  of  actions  into  civil  and  criminal. 

Actions  are  of  two  kinds;, 

1.  Civil. 

2.  Criminal. 
Id.,  t  4. 

S   3330.     Dcllntion   of  **  criminal    action  **. 

A  criuiinal  action  is  prosc^outed  by  the  people  of  the  State,  as 
a  i)arty,  ajrainst  a  person  cl'.arged  with  a  public  offence,  for  the 
punishment  thereof. 

Id..  I  5. 

8  3337.  Id.i  «« civil  action  >'. 

Every  other  action  is  a  civil  action. 
Id.,  t  6. 

S  3338.  Parties  to  a  civil  action. 

The  party  prosecutinp  a  civil  action  is  styled  the  plalntUK;  tte 
adverse  party  is  styled  the  defendant. 
Id.,  i  70. 
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S  3339.  Only  one  form  of  civil  action. 

There  is  ouly  one  form  of  civil  action.  The  distiaction  between 
actions  at  law  and  suits  in  equity,  and  the  forms  of  those  actiona 
and  salts,  have  been  abolished* 

Oo.Froc.,|69. 


S  3340.  Rnle  of  constrnctlon  as  to  publication,  etc.,  in 
oertaln  caaes. 

Each  provision  of  this  act^  requiring  the  publication  of  a  sum- 
mons, notice,  or  other  paper,  in  one  or  more  newspapers,  or  author^ 
iting  or  requiring  a  court,  or  a  judge,  to  designate  one  or  more 
newspapers^  in  which  such  a  publication  must  be  made,  or  require 
ing  the  posting  of  a  notice  or  other  paper,  is  to  be  construed  as  uo% 
affactiog  any  special  provision  of  the  statutes,  remaining  unre^ 
pealed  after  the  former  provision  takes  effect,  prescribing  one  ov 
more  particular  newspapers,  in  which  Bijxh  a  publication  {nust  or 
Buiy  be  made,  or  one  or  more  particular  places  in  which  notices 
or  other  legal  papers  must  or  may  be  posted,  in  a  particular  lo* 
cality,  or  in  a  particalar  caae. 


§  3841.  Id.)  as  to  certain  special  provisions  relating  to 
Hew-York  ettr. 

IJaeh.  provision  of  this  act  is  to  be  construed  as  not  affecting 
any  special  provision  of  the  statutes,  remaining  unrepealed  after 
the.  former  provision  takes  effect,  which  is  applicable  exclusively 
to  an  action  against  the  mayor,  aldermen,  and  commonalty  of  the 
etiy  of  New-York,  including  the  recovery,  entry,  and  collection  of 
a  judgment  ia  such  an  action. 


§  3342.  Id.)  as  to  county  conrt. 

Bach  provision  of  this  act  conferring  power  upon,  or  authoriz- 
ing a  proceeding  to  be  taken,  at  a  genera),  special,  or  trial  term, 
which  is  applicable  to  a  county  court,  is  to  be  construed  as  apply- 
ing to  any  term  of  the  county  court,  held  pursuant  to  an  ap« 
pojintmeut  made  as  prescribed  by  law. 


i  .-Vl4.t.  [AmM,  1000.1  Mlsoellamoou*  s«n«i«l  deflnltfon* 
aiMl  rules  of  coastrnAtlon* 

In  'conetrning  this  act,  the  following  rules  must  be  observed, 
except  where  a  contrary  intent  is  expressly  declared  in  the  pro- 
vision to  be  construed,  or  plainly  apparent  from  the  context 
there^ft 

1.  fSubdiv.  1  repealed  Jan.  1,  1896;  L.  18©5,  ch.  04a? 

2.  The  word  **  mandate ",  includes  a  writ,  process,  or  other 
written  direction,  issued  pursuant  to  law,  out  of  a  court,  or 
made  piirsjiant  to  law,  by  a  court,  or  a  judge,  or  a  person  acting 
as  a  judicial  officer,  and  commanding  a  court,  board,  or  other 
b6ily.  or  nn  officer,  or  othef  person,  named  or  otherwise  desig- 
nated tthertiw,;  to  -do;  or  to  refrain  from  doing,  nn  act  the«:eiA 
specified. 
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3.  The  word,  "  judge  '*,  includes  il  justice,  surrogate,  recorder, 
jnstice  of  the  peace,  or  other  judicial  officer,  authorized  or  re- 
quired to  act,  or  prohibited  from  acting,  in  or  with  respect  to  the 
matter  or  thing,  referred  to  in  the  proyision  wherein  that  word  is 
used. 

4.  The  word,  "  clerk  ",  signifies  the  clerk  of  the  court,  wherein 
the  action  or  special  proceeding  is  brought^  or  wherein,  or  by 
whose  authority,  the  act  is  to  be  done,  which  is  referred  to  in 
the  provision  in  which  it  is  used.  If  the  action  or  special  proceed- 
ing is  brought,  or  the  act  is  to  be  done,  in  or  by  the  authority  of 
the  supreme  court,  it  signifies  the  clerk  of  the  county  wherein  the 
action  or  special  proceeding  is  triable,  or  the  act  is  to  be  done. 

5.  The  word,  **  report ",  when  used  in  connection  with  a  trial, 
or  other  inquiry,  or  a  judgment,  means  a  referee's  report;  and 
the  word,  "  decision  ",  when  used  in  the  same  connection,  means 
the  decision  of  the  court  upon  a  hearing,  or  the  trial  of  an  issue, 
before  the  court,  without  a  jury. 

6.  7,  8.  [Repealed,  1802,  ch.  677.] 

9.  A  "  personal  injury "  includes  libel,  slander,  orimhial  con- 
▼ersation,  seduction,  and  malicious  prosecution;  also  an  assault, 
battery,  false  imprisonment,  or  other  actionable  injury  to  the 
person  either  of  the  plaintiff,  or  of  another.  (See  S  1910,  subd.  1.) 

10.  An  "  injury  to  property  "  is  an  actionable  act,  whereby  the 
estate  of  another  is  lessened,  other  than  a  personal  injury,  or  the 
breach  of  a  contract. 

11.  The  word,  "  affidavit ",  includes  a  verified  pleading  in  an 
action,  or  a  verified  petition  or  answer  in  a  special  proceeding. 

12.  A  warrant  of  attachment  against  property  is  said  to  be 
"  annulled  ",  when  the  action,  in  which  it  was  granted,  abates  or 
is  discontinued;  or  a  final  judgment,  rendered  therein  In  favor  of 
the  plaintiff,  is  fully  paid;  or  a  final  judgment  is  rendered  therein 
in  favor  of  the  defendant.  But,  in  the  case  last  specified,  a  stay 
of  proceedings  suspends  the  effect  of  the  annulment,  and  the  re- 
versal or  vacating  of  the  judgment  revives  the  warrant. 

13.  The  term,  "  judgment  creditor  '\  signifies  the  person  who  is 
entitled  to  collect,  or  otherwise  enforce,  in  his  own  right,  a  judg- 
ment for  a  sum  of  money,  or  directing  the  payment  of  a  sum  of 
money. 

14.  A  "  judgment  creditor's  action "  is  an  action  brought  as 
prescribed  in  article  first  of  title  fourth  of  chapter  fifteenth  of  this 
act,  or  any  other  action,  brought  by  a  judgment  creditor  to  aid 
the  collection  of  a  judgment  for  a  sum  of  money,  or  directing  the 
payment  of  a  sum  of  money. 

16.  [Repealed,  1892,  ch.  677.1 

16.  A  "  distinct  parcel "  of  real  property  is  a  part  of  the  prop- 
erty which  is  or  may  be  set  off  by  boundary  lines,  as  distiiigaished 
from  an  undivided  share  or  interest  therein. 

17.  [Repealed.  1892,  ch.  677.] 

18.  A  •*  domestic  corporation  "  is  a  corporation  created  by  or 
under  the  laws  of  the  State;  or  located  in  the  State,  and  created 
by  or  under  the  laws  of  the  United  States,  or  by  or  pursuant  to 
the  laws,  in  force  In  the  colony  of  New-York,  before  the  19th  day 
of  April,  in  the  year  1775.  Every  other  corporation  is  a  "  foreign 
corporation  ". 

19.  The  terms,  **  trial  juror  ",  and  "  trial  jury  ",  are  respectiTely 
oqaivalent  to  the  terms,  '*  petit  juror  ".  and  "  peUt  jury  ",  as  used 
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in  the  ocmstitatSoii  and  laws  tf  the  State.  The- word,  "  notify  ", 
as  nsed,  with  respect  to  procuring  the  attendance  of  a  juror,  is 
equivalent  to  the  word,  "  summon  *%  as  used  in  the  hke  con- 
nectibn,  in  the  same  constitntion  and  laws. 

20.  The  word,  "  action ",  refers  to  a  civil  action;  the  word 
''judgment",  to  a  judgment  in  such  an  action;  the  term,  **  special 
proceeding  ",  to  a  civil  special  proceeding;  the  word,  "  order  *\  to 
an  order  made  in  such  an  action  or  special  proceeding;  the  words, 
**  an  action  of  ejectment  *',  to  an  action  to  recover  the  immediate 
possession  of  real  property. 

21-24.  [Repealed,  1892,  ch.  6T7.] 

L.  1876.  ch.  449,  |  2;  Co.  Proe..  |  466:  M..  I  462;  Id.,  |  463:  Id..  I  404; 
li.  1875.  ch.  27;  2  R.  S.  050.  f  4  (2  Edm.  6GU).  AmU  L.  1909.  ch.  65, 
I  8.  See  note  88  of  notes  of  Board  of  SUtatorj  ConsolldatloQ  at  end  oC 
code. 
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TITIiE  II. 
Provisions  regrulating  the  efFeot  and  application  of  tjbis  act. 

8ee.  8844.  Short  title  of  this  act^ 

9846.  Bule  of  itrlet  coDBtructioo  not  applicable  thereto. 

8346.  FQOlBbment  of  cirlmeB  oud  lulsdeuieuiioia  creAted  thereby, 

8347.  Application  of  certain  portions  tberwt    refulated  and  Qualiflad. 
8848.  Id.;  what  deemod  commeBccaieot  of  ftctlon,  etc. 

8349.  Id.;  when  proceedings  to  t>e  under  former  statutes. 

3350.  Effect  of  tbls  act  upon  trial  Juxora  and  Juries,  in  criminal  causM. 

8351.  Id.;  upon  grand  Jurors  and  Jitrles. 

8352.  Id.;  upon  proceedings  talcen,  or  rights  accrued,  etc.,  under  former 

statutes. 
8853.  Id.;  upon  former  appointment  of  terms. 
3354.  Id.;  upon  officers  and  offices. 
3356.  When  this  act  deemed  to  have  been  passed,  etc. 
8856.  When  this  act  takes  effect. 

S  8844.  Short  title  of  thl«  act. 

This  act  constitutes  a  portion  of  the  New  Revision  of  the  Stat- 
utes. It  may  be  styled,  in  any  act  of  the  legislature  or  proceeding 
in  a  court  of  justice,  or  wherever  it  is  otherwise  referred  to, 
•  The  Code  of  Civil  Procedure  ". 

L.  1876.   ch.  449,   §  1. 

I  8345.  Rale  of  Mtrtet  coniitraetion  wtot  applicable  theretOb 

The  rule  of  the  common  law,  that  a  statute  in  derogation  of  the 
common  law  is  strictly  construed,  does  not  apply  to  this  act 
Co.  Proc.,  S  467. 

§  3340.  Punialmient  of  crlmeji  and  iiilsdeineanor«  created 
thereby. 

Where  it  is  prescribed,  in  a  provision  of  this  net,  that  a  person 
doing  or  omitting  to  do  any  act  is  guilty  of  a  particular  crime,  or, 
generally,  of  a  misdemeanor,  he  shall  be  punished  therefor  in  the 
manner  and  to  the  extent,  prescribed  by  the  statutes  remaining 
unrepealed  after  the  provision  in  question  takes  effect,  for  the 
punishment  of  the  crime  so  specified;  or  for  the  punishment  of  a 
misdemeanor,  the  punishment  of  which  is  not  spe^ally  prescribed 
in  the  statute  defining  it. 

I  8347.  rAm'd,  1RAR,  inm>.l  Appllcntlon  of  certain  por- 
tions  tliereof   rearniatecl   and   qnalllied. 

Th(>  application  and  eflF<*rt  of  c(*rtain  portions  of  this  act  are 
declared  and  rogulntod  as  follows:  except  that,  whore  a  par- 
ticular provision,  included  within  a  chapter  or  a  portion  of  a  chap- 
ter, specified  in  a  subdivision  of  this  section,  expressly  designates 
the  courts,  persons,  or  proceedings,  affected  thereby,  that  pro- 
vision is  deemed  excluded  from  the  application  and  effect,  pre- 
scribed in  the  subdivision. 

1.  [AmM.  ifwo.i  1,1  chapter  second,  the  prisoners  referred  to 
are  civil  prisoners  only,  except  that  article  third  of  title  second 
thereof,   applies   to   all   prisoners,   civil   or  criminal. 

2.  In  chapter  third,  sections  .mS.  304.  305,  and  306  apply  to 
trial  jurors  upon  the  trial  of  an  indictment  or  other  rnmiiial 
cause:  as  presHTibed  in  subdivision  seventh  of  this  section,  with 
respect  to  the  application  of  titles  third  and  fourth  of  chapter 
tenth,  and  as  specified  in  the  next  two  sections. 
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3.  In  chanter  fifth,  sections  440,  449,  450,  454,  455,  and  458 
to  4(J8,  both  inclusive,  apply  to  un  action  commenced,  in  any 
court  of  the  State,  on  or  after  the  first  day  of  Septenil>er,  1877. 

4.  {Ain'd,  180S.]  The  remaiuder  of  chapter  fifth,  and  the 
whole  of  chapter  sixth,  apply  only  to  an  action  commenced,  on  or 
after  the  first  day  of  September,  1877,  in  the  supreme  court, 
the  city  court  of  the  city  of  New  York,  or  a  county  court. 

5.  [Aiii*d,  1&09.]  Chajjter  seventh,  excluding  articles  first  and 
second  of  title  fourth  thereof,  applies  only  to  an  action,  in  one 
of  the  courts  specified  in  subdivision  fourth  of  this  section,  In 
which  an  application  for  an  order  of  arrest,  an  injunction  order, 
or  a  warrant  of  attachment  againHt  property,  is  made,  on  or 
after  the  first  day  of  September,  1877.  Articles  first  and  second 
of  title  fourth  of  that  chapter  apply  only  to  proceedings  taken, 
in  one  of  those  courts,  on  or  after  that  date. 

6.  lAm»d,  1882.1  Chapter  eiffht  applies  only  to  the  proceed- 
ings taken  on  or  after  the  first  day  of  September,  1877,  in  an 
action  or  special  proceeding  in  one  of  the  courts  specified  in 
snbdivision  fourth  of  this  section;  except  that  sections  721,  722, 
724  to  727,  both  inchisive,  and  817  to  819.  both  inclusive,  apply 
to  all  courts  of  record;  sections  728,  72?),  7:50,  740,  787,  788,  810 
to  810,  both  inclusive,  and  820,  to  proceedings,  taken  on  or. after 
thnt  day,  in  any  court  or  before  any  officer  or  body;  and  sections 
723,   704,  70r>.  78,^).  780,  700,  and  825,  to  all  courts. 

7.  fAmM,  lOOO.i  In  chapter  tenth,  titles  first,  'second,  and 
sixth,  and  article  second  of  title  fifth,  apply  only  to  proceedings 
tnken,  on  or  after  the  first  day  of  September,  1877,  in  one  of 
the  courts  specified  in  subdivision  fourth  of  this  section.  Article 
third  of  title  third  and  article  first  of  title  fifth,  of  that  chapter 
apply  only  to  jurors  drawn  for,  and  juries  formed  at,  a  term 
of  a  court,  commencing  not  less  than  twenty  days  after  the 
first  day  of  May.  1877.  Subject  to  that  qualificntion,  they 
apply  to  jurors  selected  under  the  statutes,  remaining  unrepealed 
after  that  day,  and  the  lists  and  ballots  prepared  accordingly, 
until  new  jurors  are  selected,  and  new  lists  and  ballots  are  pre- 
pared, as  prescribed  in  those  titles.  The  same  portions  of 
chapter  tenth,  excluding  article  third  of  title  third,  apply  equally 
to  a  criminal  and  a  civil  action  or  special  proceeding,  and  to  a 
court  of  criminal  and  a  court  of  civil  jurisdiction.  Article  third 
of  title  third  of  this  act  and  article  sixteen  of  the  judiciary  law 
do  not  affect  any  special  provision  of  law,  remaining  unrepealed 
after  the  first  day  of  ^lay,  1S77,  whereby  trial  jurors  are  directed 
to  be  procured,  for  a  particular  court  of  record,  from  a  particu- 
lar locality;  or  whereby  a  county  is  divided  into  two  or  more 
jury  districts,  and  the  selecting,  drawing,  summoning,  or  attend- 
ance of  jurors  from  the  particular  locality,  or  the  different  jury 
districts,  is  regulated.  Eafli  of  those  provisions  becomes  appli- 
cable to  and  affects  the  selecting,  drawing,  notifying,  or  attend- 
ance of  jurors,  as  prescribed  in  those  articles,  in  like  manner 
as  they  applied  to  and  affected  the  statutes  previously  in  force, 
upon  the  same  subject.  So  much  of  the  provisions  of  articles 
seventeen  and  eighteen  of  the  judiciary  law,  as  relates  to  the 
remission  or  enforcement  of  a  fine  imposed  upon  a  trial  juror, 
applies  to  a  fine  imposed  upon  a  grand  juror,  as  prescribed  in 
the  statutes  remaining  unrepealed  after  the  first  day  of  May, 
1877. 

ft.  In  chapter  elevonth,  articles  first  and  second  of  title  first. 
and  the  whole  of  title  third,  nu  ]y  only  to  proceedings  in  one 
of  the  courts  specified  in  subdivision  fourth  of  this  section,  taken 
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on  or  after  the  first  day  of  September,  1877.  But  where  an 
action  has  been  commenced  in  either  of  those  courts,  befoie 
that  date,  a  judgment  by  default  must  be  taken  therein,  as  pre- 
scribed by  the  statutes  in  force  on  the  thirty-first  day  of  August, 
1877. 

9.  Chapter  twelfth  does  not  affect  the  statutes  remaining  uvt- 
repealed  after  the  first  day  of  September,  1877,  touching  the 
review  of  proceedings  in  a  criminal  cause. 

10.  Chapter  thirteenth  applies  only  to  an  execution  issued,  on 
or  after  Uie  first  day  of  September,  1877,  out  of  a  court  of 
record,  other  than  an  execution  issued  out  of  such  a  court, 
and  directed,  pursuant  to  law,  to  a  constable  or  marshal;  and 
to  sales  and  other  proceedings,  by  virtue  of  an  execution  directed 
to  a  sheriff,  and  delivered  to  him,  after  that  date.  Sections 
1413  and  1414,  and  sections  1417  to  1427,  both  inclusive,  apply 
only  to  a  ease  where  such  an  execution  is  issued  out  of  one 
of  the  courts  specified  in  subdivision  fourth  of  this  section;  or 
where  a  warrant  of  attachment  against  property  is  granted  on 
or  after  that  date,  in  an  action  brought  in  one  of  those  courts. 
Title  third  of  that  chapter  applies  only  to  an  execution,  issued 
upon  a  judgment  rendered  in  one  of  those  courts. 

11.  (Am'd,  1803,  lOOO.j  So  uiuch  of  chapters  fourteenth,  fif- 
teenth, sixteenth,  seventeenth,  eighteenth,  nineteenth  and  twen- 
tieth, as  regulates  the  proceedings  to  be  taken  in  an  action  or 
special  proceeding,  anil  the  effect  thereof,  applies  only  to  an  ac- 
tion or  a  special  proceeding  commenced  on  or  after  the  first  day 
of  September,  1880.  And  all  appeals  taken  from  any  order,  sen- 
tence, decree  or  determination  of  a  surrogate's  court  made  or 
entered  in  such  court  on  or  after  the  first  day  of  September, 
1880,  in  any  matter  or  proceeding  pending  or  undetermined  in 
such  court  on  the  first  day  of  September,  1880;  and  all  appeals 
to  the  court  of  appeals  from  any  order  or  judgment  of  the 
supreme  court  affirming,  reversing  or  modifying  any  such  order, 
sentence,  decree  or  determination  of  a  surrogate's  court  shall  be 
taken  and  perfected,  heard  and  decided  in  conformity  to  the 
laws  and  practice  regulating  appeals  from  orders,  sentences 
and  decrees  of  surrogate's  court,  and  the  hearing  and  decision 
thereof,  in  force  in  this  State  on  the  thirtieth  day  of  April, 
1877.  and  all  appeals  from  any  order,  sentence,  decree  or  de- 
termination of  such  court  brought  in  conformity  thereto 
since  the  first  day  of  September,  1880,  are  hereby  declared  to 
be  valid  and  effectual,  except  that  sections  1670  to  1685,  both 
inclusive,  apply  also  to  the  proceedings  therein  specified,  taken, 
after  that  date,  in  an  action  theretofore  commenced,  or  upon 
a  judgment  theretofore  rendered,  and  section  1674  applies  to  a 
notice  of  pendency  of  action  theretofore  or  thereafter  filed;  sec- 
tions 1881  to  185)2,  both  inclusive,  do  not  apply  to  an  action 
upon  any  bond  therein  specified,  where  an  order,  allowing  any 
person  to  prosecute  the  bond  in  the  name  of  the  people,  has 
been  duly  made  before  that  date  and  is  then  in  force,  in  which 
case  future  actions  upon  the  same  bond  are  regulated  by  the 
laws  in  force  on  the  day  before  that  date,  notwithstanding  the 
repeal  thereof;  sections  2253  to  2265,  both  inclusive,  apply  also 
where  a  final  deterraiuation  has  been  made  before  the  first  day 
of  September,  1880,  in  proceedings  taken  under  any  stntnte 
superseded  by  the  title  containing  tl^opo  sections,  and  to  tho 
process  issued  thereupon;  sections  2320  to  2.344,  both  inclusive, 
ftpply  also  to  procoedinfirs  taken  before  that  date,  under  any 
statute  superseded  by  the  title  twmtaining  them,  whether  a  com* 
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mittee  has  or  has  not  been  appointed;  section  2537  applies 
also  to  every  payment  or  deposit  therein  specified  made  on  or 
after  the  first  day  of  September,  1880;  section  2756,  except  tlie 
words  "upon  the  hearing  before  the  surrogate"  applies  to 
actions  theretofore  or  thereafter  commenced  pursuant  to  article 
second  of  title  three  of  chapter  fifteen;  and  sections  2798  to  2801, 
both  inclusive,  apply  also  to  a  case,  whore  a  decree  for  the  sale 
or  other  disposition  of  the  real  property  of  a  decedent,  has  been 
duly  made,  before  that  date,  in  a  surrogate's  court. 

12.  So  much  of  chapters  nineteenth  and  twentieth,  as  relates 
to  thj  jurisdiction  of  the  several  courts  therein  specified,  applies 
only  to  an  action  or  special  proceeding  commenced  on  or  after 
the  first  day  of  September.  1880. 

13.  In  chapter  twenty-first,  titles  first,  second,  and  third  apply 
only  to  an  action  in  one  of  the  courts  specified  in  subdivision 
fourth  of  this  section.  # 

,14.  [Added,  1804.1  The  disqualification  of  Jurors,  as  pro- 
vided in  section  eleven  hundred  and  sixty-six  of  this  act,  snail 
apply  to  all  courts. 

AmM,  L.  1803,  ch.  42;  L.  1804,  ch.  725;  U  3805,  ch.  046;  L.  1000. 
cb.  05,  i  3.  Sp<>  notes  SO,  00,  91,  92  of  notes  of  Board  of  Statutory  Con- 
solidation  at  end   of  code. 

i  8348.  Id.  I  what  deemed  commencement  of  action,  etc. 

Where  a  provision  of  this  act  is  made  applicable  by  the  last 
section,  to  an  action  or  special  proceeding  commenced  on  or  after 
a  day  therein  specified,  if,  before  that  date,  a  summons  in  an 
action,  or  a  citation  issued  from  a  surrogate's  court,  has  been 
served  upon  one  or  more,  but  not  upon  all,  of  the  persons  to  be 
served;  or  an  order  for  the  service  of  a  summons  as  prescribed 
in  article  second  of  title  first  of  chapter  fifth  of  this  act  has 
been  made;  or,  in  a  special  proceeding,  elsewhere  than  in  a  surro- 
gate's court,  the  petition  or  other  paper,  upon  which  the  first  or- 
der, process,  or  other  mandate  may  be  made  or  issued,  has  not 
been  presented,  the  action  or  special  proceeding  Is  not  deemed  to 
have  neen  commenced  within  the  meaning  of  that  section. 

I  8849.  Id«$  w^ben  proceedings  to  be  under  forn&er 
■tatntes. 

Where  any  provision  of  this  act  is  made  applicable  to  future 
proceedings  in  an  action  or  special  proceeding,  the  proceedings 
therein,  until  the  provision  in  question  becomes  applicable,  are 
governed  by,  and  must  be  conducted  according  to  the  laws  in 
force  on  the  day  before  the  provision  takes  effect,  except  as  other- 
wise prescribed  in  subdivision  seventh  of  the  last  section  but  one. 

i  3350.  Effect  of  thin  act,  npon  trial  Jnrors  and  Jnrle«, 
in   criminal   canscs. 

A  jury,  for  the  trial  of  an  indictment  or  other  criminal  cause, 
at  a  term  of  a  court  of  record,  commencing  on  or  after  the  twenty- 
first  day  of  May,  1877,  must  be  procured  from  the  trial  jurors 
selected,  drawn,  and  notified,  as  prescribed  in  this  act,  for  the 
term  of  the  court  at  which  it  is  triable,  including  the  talesmen 
or  additional  jurors,  prorured  as  prescribed  therein;  and  the  same 
must  be  tried  by  the  jury  so  formed.  But  the  statutes  remaining 
unrepealed  after  the  first  day  of  September,  1877,  relating  to  chal- 
lenges or  disqualifications  of  petit  jurors  in  a  criminal  cause,  or 
prescribing  toe  cases  where  talesmen  or  additional  petit  jurors 
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must  be  summoned  in  a  criminal  cause,  remain  unaffected  by  this 
act,  and  are  applicable  to  the  proceedings  taken  as  prescribed  in 
tliis  act,  and  to  the  trial  jurors  therein  specified. 

S  8351.  Id.)  upon  ^rand  Jurors  and  Juries. 

This  act  does  not  affect  any  provision  of  the  statutes,  remaining 
unrepealed  after  the  first  day  of  September,  1877,  relating  to 
grand  jurors  or  grand  juries;  except  as  follows: 

1.  A  fine  imposed,  after  the  first  day  of  September.  1877,  upon 
a  person  drawn  as  a  grand  juror,  and  duly  summoned  to  attend  a 
term  of  a  court  of  record  as  a  grand  juror,  as  prescribed  in  those 
statutes,  must  be  imposed  as  prescribed  in  article  fourth  of  title 
third  of  chapter  tenth  of  this  act;  and  sfctions  1073  to  1077  of  this 
act,  both  inclusive,  apply  to  such  a  person,  as  if  he  had  been 
drawn,  and  notified  to  attend  as  a  trhil  juror. 

2.  Where  a  provision  of  those  statutes  refers  to  the  lists  of 
petit  juror^,  the  ballots  containing  their  names,  the  box  or  boxes 
in  which  those  ballots  are  deposited  or  contained,  the  selecting, 
drawing,  summoning,  or  empanelling  of  petit  jurors,  the  imposition 
of  a  fine  upon  a  petit  juror,  or  the  enforcement,  reduction,  or 
remission  thereof,  it  is  deemed  to  refer  to  the  same  subject,  as 
provided  for  in  this  act,  in  like  manner  as  it  refers  to  those 
statutes. 

See  2  B.  8.  463.  484,  M  1«-21  (2  £dm.  fi06,  606);  2  B.  8.  722,  |  18  (2 
iCdm.  745). 

9  8352.  Id.;  upon  proeeedlnvs  taken,  or  rlflrhts  aoomed, 
<eto.,  under  former  ntatnte*. 

Nothing  contained  in  any  provision  of  this  act,  other  than  in 
chapter  fourth,  renders  Ineffectual,  or  otherwise  impairs,  any  pro- 
ceeding in  an  action  or  a  special  proceeding,  had  or  taken,  pursu- 
ant to  law,  or  any  otlier  lawful  act  done,  or  right,  defence,  or 
limitation,  lawfully  accrued  or  established,  before  the  provision 
in  question  takes  effect;  unless  the  contrary  is  expressly  declared 
in  tne  provision  in  question.  As  far  as  it  may  be  necessary,  for 
the  purpose  of  avoiding  such  a  result,  or  carrymg  into  effect  su<Mi 
a  proceeding  or  other  act,  or  enforcing  or  protecting  such  a  right, 
defence,  or  limitation,  the  statutes  in  force  on  the  day  before  the 
provision  takes  effect,  are  deemed  to  remain  in  force,  notwitli- 
standing  the  repeal  thereof. 

§  8358.  Id.)  upon  former  appointment  of  term*. 

This  act  does  not  affect  the  appointment  of  a  term,  or  the  desig- 
nation of  one  or  more  judges  to  hold  a  term,  made  pursnant  to 
the  statutes  in  force  on  the  thirty-first  day  of  Augnst,  1877,  until 
new  terms  arc  JU)|>ointed,  or  one  or  more  judges  are  newly  desig- 
nated, as  prescribed  in  this  act. 

S  8854.  Id.)  upon  olllcers  and  olllees. 

This  act  does  not  create  a  vacancy  in  any  omce  or  employment, 
designated  or  referre<l  to  therein,  by  the  title  or  <icefr»P«on 
thereof,  contained  in  the  statutes  m  force  on  tlie  day  before  Uie 
provision  referring  thereto  takes  effect,  or  »jy«i^other  title  or  de- 
scription: nor  does  it  affect  any  provisions  of  those  'tat^tes,  relat- 
ing to  the  amount,  or  the  time  or  the  mode  of  Pay^^o**  ^^^ 
compensation  of  an  officer  or  employee,  so  designated  J>r  referred 
to.  who  is  In  office  or  employed  on  that  day;  ^J^ept  that  where 
the  tenure  of  his  office  or  employ"^  nt  is  not  prescribed  in  this  act, 
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lie  may  be  removed  at  pleasure  by  the  court,  oflScer.  or  officers, 
authorixed  by  this  act  to  appoint  a  person  to  discharge  the  same 
duties.  Until  he  is  removed,  or  his  office  or  place  becomes  other- 
wise vacant,  the  provisions  of  this  act  apply  to  him,  and  to  the  dis- 
charge of  his  duties.  The  court,  officer,  or  officers,  authorized  by 
this  act  to  appoint  a  person  to  an  office  or  employment,  may  from 
time  to  time  thus  fiU  a  vacancy  therein. 

I  8355.  [Am'dy  1882.]  Wlien  tl&la  aet  deemed  to  ha^re  been 
paaaedy  ete. 

For  the  purpose  of  determining  the  effect  of  the  different  pro- 
visions of  this  act  with  respect  to  each  other,  they  are  deemed  to 
have  been  enacted  simultaneously.  For  the  purpose  of  determin- 
ing the  effect  of  this  act  upon  other  acts,  and  the  effect  of 
other  acts  upon  this  act,  chapters  fourteen  to  twenty-two  of  this 
act,  both  inclusive,  are  deemed  to  have  been  enacted  on  the  sixth 
day  of  January,  in  the  year  eighteen  hundred  and  eighty;  anci 
all  acts  passed  after  the  last-mentioned  date  are  to  have  the 
same  effect  as  if  they  were  passed  after  this  act. 

*  I  886«.  *W1i«m  this  aet  takaa  cS««t. 

Subject  to  the  qualifications  eontained  la  the  foingtAng  seetions 
of  this  Utle,  this  ad  shall  take  effect  aa  follows:  titles  third  and 
loorth,  and  article  first  of  title  fifth  of  chapter  tenth,  on  the  first  day 
of  M^iv,  in  the  year  1877;  the  remainder  of  chapten  first  to  thirteenth 
both  meluslve,  on  the  first  day  of  September,  in  the  year  1877: 
obaptera  fourteenth  to  twenty.first»  both  tndusire,  on  the  first  day 
if  dtplaabv,  1880;  and  this  chapter  imaadialely. 


i§  3357^0  CONDEMNATION  LAW.  c,23.t.  1 

CHAPTER  XXIII. 

Supplemental  Provisions. 

TTTLB  I.—  ProetsaiBvi  fn  tlif>  CABfl«m«atloB  Ykf  R^aI  Property. 
TITLE  IL-  Pr«MedlBf t  for  tho  8a1«  of  forpontfi  Real  Proyortjr. 

TITLE  L 
Proceedings  for  the  condemnation  of  real  property^ 

Bee.  <867.  T1U«. 

8868.  DeflnltioDB. 

8868.  Proceedings  to  be  taken  aa  preocrlbed  in  thia  title. 

8860.  PetiUon;   what  to   contain. 

8361.  Notice  to  be  annexed  to  petition;  aerTice  of. 
^       3862.  Serrloe  of  peUtion  and  noUce. 

3368.  Appearance  of  infant,  idiot,  lanatlc  or  habitual  dninkavd. 

8864.  Appearance. 

8866.  Answer;  what  to  contain. 

8866.  Verification  of  petition  or  answer. 

8867.  Trial  of  iasnea. 

8868.  Certain  proTlsions  applicable. 

8368.  Jndnnent;  costs  when  to  defendant;  oommltsloneTS. 

8870.  Dutlea  and  powers  of  commlsaloners. 

8871.  Confirmation  or  sett  Ids  aalde  report;  deposit  when  pajment, 

8872.  Offer  to  purchase;  costs;  additional  allowance. 

8378.  Jndffment,    how  enforced;   dellTery  possession  of  prsmlni;   WllHl 

writ  of  asslsunee  to  issue. 
8374.  Abandonment  and  discontinuance  of  proceeding. 

8376.  Appeal  from  final  orders;  staj. 
3376.  Appeal  from  judgment  bj  plaintiff. 

8377.  when  general  term  may  direct  a  new  appraisal. 

8878.  Conflicting  claimants. 

8879.  Party  in  possession  may  stay  on  giving  security. 

8380.  Temporary  possession  pending  proceedings. 

8381.  Notice  of  pendency  of  action  to  be  filed. 

8382.  Power  of  court  to  make  necessary  orders, 
8388.  Repealing  clause;  UmltaUons. 

8884.  When  act  takes  effect. 

I  8857.  Title. 

This  title  shall  be  known  as  the  condemnation  law. 

I  8868.    [Am'd,   1896.]    Definitions. 

The  term  "  person/'  when  used  herein,  includes  a  natural  per- 
son and  also  a  corporation,  joint-stoci:  association,  the  state  and 
a  political  division  thereof,  and  any  commission,  board,  board  of 
mannj^ers  or  trustees  in  charge  or  having  control  of  any  of  the 
charitable  or  other  institutions  of  the  state;  the  term  "  real  prop- 
erty," any  right,  interest  or  easement  therein  or  appurtenances 
thereto;  and  the  term  "owner,"  all  persons  having  any  estate, 
interest,  or  onsement  in  the  property  to  be  taken,  or  any  lien, 
charge,  or  incumbrance  thereon.  The  person  instituting  the  pro- 
ceedings shall  be  termed  the  plaintiff:  and  the  person  against 
whom  the  proceeding  is  brought,  the  defendant. 

L.  1886,  cb.  688.    In  efTect  May  12.  1886. 

i  8888.  Proceedlnvs  to  be  taken  «a  preaerlbed  flm  thim 
title. 

Whenever  any  porRon  is  nutl^orized  to  ncquire  title  to  real  pro|»- 
erty,  for  a  public  use  by  condemnntion  the  proceeding  for  that 
purpose  shall  be  taken  in  the  manner  prescribed  in  this  title. 
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9  SSeo.  Petitloai  wliat  to  eontaim. 

The  proceeding  «haU  be  instituted  by  the  presentation  of  a  pe- 
tition by  the  plaintiff  to  the  supreme  court,  setting  forth  the 
following  facts: 

1.  [Am'd,  1886.]  His  name,  place  of  residence,  and  the  busi- 
ness in  which  engaged;  if  a  corporation  or  joint-stock  association, 
whether  foreign  or  domestic,  its  principal  place  of  business  within 
the  state,  the  names  and  places  of  residence  of  its  principal 
officers,  and  of  its  directors,  trustees  or  board  of  managers,  as 
the  case  may  be,  and  the  object  or  purpose  of  its  incorporation 
or  association;  if  a  political  diyision  of  the  state,  the  names  and 
places  of  r  ddence  of  its  principal  officers;  and  if  the  state,  or 
any  commission  or  board  of  managers  or  trustees  in  charge  or 
having  control  of  any  of  the  charitable  or  other  institutions  of 
the  state,  the  name,  place  of  residence  of  the  officer  acting  in  its 
or  their  behalf  in  the  proceedings. 

2.  A  specific  description  of  the  property  to  be  condemned,  and 
its  location,  by  metes  and  bounds,  with  reasonable  certainty. 

3.  The  public  use  for  which  the  property  is  required  and  a  con- 
cise statement  of  the  facts  showing  the  necessity  of  its  acquisition 
for  such  use. 

4.  The  names  and  places  of  residence  of  the  owners  of  the  prop- 
erty; if  an  infant,  the  name  and  place  of  residence  of  his  general 
guardian,  if  he  has  one;  if  not,  the  name  and  place  of  residence 
of  the  person  with  whom  he  resides;  if  a  lunatic,  idiot,  or  habitual 
dmnkiud.  the  name  and  place  of  residence  of  his  committee  or 
trustee,  if  he  has  one;  if  not,  the  name  and  place  of  residence  of 
the  person  with  whom  he  recddes.  If  a  non-resident,  haying  an 
agent  or  attorney  residing  in  the  state  authorized  to  contract  for 
the  sale  of  the  property,  the  name  and  place  of  residence  of  such 
agent  or  attorney;  if  the  name  or  place  of  residence  of  any  owner 
cannot  after  diligent  inquiry  be  ascertained,  it  may  be  so  stated 
with  a  snecific  statement  of  the  extent  of  the  inquiry  which  haa 
been  made. 

6.  That  the  plaintiff  has  been  unable  to  agree  with  the  owner 
of  the  property  for  its  purchase,  and  the  reason  of  such  inability. 

6.  The  value  of  the  property  to  be  condemned. 

7.  A  statement  that  it  is  *iie  intention  of  the  plaintiff,  in  good 
faith,  to  complete  the  work  or  improvement,  for  which  the  prop- 
erty is  to  be  condemned;  and  that  all  the  preliminary  steps  re- 
quired by  law  have  been  taken  to  entitle  him  to  institute  th » 
proceeding. 

8.  A  demand  for  relief,  that  it  may  be  adjudged  that  the  public 
use  requires  the  condemnation  of  the  real  property  described,  mil 
that  the  plaintiff  is  entitled  to  take  and  nold  such  property  for 
the  public  use  specified,  upon  making  compensation  tnorefor,  and 
that  commissioners  of  appraisal  be  appointed  to  ascertain  the  com- 
pensation to  be  made  to  the  owners  for  the  property  so  taken. 

L.  1886.  cb.  689.    In  effect  Maj  12,  1896. 

I  8861.  Hotlee  to  be  annexed  to  petition;  ser-riee  of. 

There  must  be  annexed  to  the  petition  a  notice  of  the  time  and 
place  at  which  it  will  be  presented  to  a  special  term  of  the  su- 
preme court,  held  in  the  judicial  district  where  the  property  or 
pome  portion  of  it  is  situated,  and  a  copy  of  the  petition  and  notice 
must  be  perved  upon  all  the  owners  of  the  property  at  least  eight 
days  prior  to  its  presentation. 

.907 


t§  3362-66  CX>NDE1VINATI0N  LAW.  c23,t.l 

I  88«2.  Ser^toe  of  petltlim  mad  »«tle«. 

Berrice  of  the  petition  and  notice  must  be  made  In  the  same  man- 
'  aer  aa  the  service  of  a  summons  in  an  action  in  the  supremo  court 
is  required  to  be  made,  and  all  the  proTisions  of  articles  one  and 
two  of  title  one  of  chapter  five  of  this  act,  which  relate  to  the 
seryice  of  a  summons,  either  personally  or  in  any  other  way,  and 
the  mode  of  prorin^r  serrlce,  shall  apply  to  the  service  of  the  peti- 
tion and  notice.  If  the  defendant  has  an  agent  or  attorney  re- 
siding in  this  state,  authorized  to  contract  for  the  sale  of  the  real 
property  described  in  the  petition,  service  upon  such  agent  or  at* 
torney  will  be  sufficient  service  upon  such  defendant.  In  case  the 
defendant  is  an  infant  of  the  age  of  fourteen  years  or  upwards,  a 
copy  of  the -petition  and  notice  shall  also  be  served  upon  nia 
general  guardian,  if  he  has  one;  if  not,  upon  the  person  with 
whom  he  resides. 

I  8863.  Appearanee  of  infant,  idiot,  lunatic  or  liabltual 
drunkard. 

If  a  defendant  is  an  infant,  idiot,  lunatic  or  habitual  drunkard, 
it  shall  be  the  duty  of  his  general  guardian,  comiruttee  or  trustee, 
if  he  has  one,  to  appear  for  him  upon  the  presentation  of  the 
petition  and  attend  to  his  interests,  and  in  case  he  has  none,  or 
m  case  his  general  guardian,  committee  or  trustee  fails  to  appear 
for  him,  the  court  shall,  upon  the  presentation  of  the  petition  and 
notice,  with  proof  of  service,  witnout  further  notice,  appoint  a 
guardian  ad  litem  for  such  defendant,  whose  duty  it  shall  be  to 
appear  for  him  and  attend  to  his  interests  in  the  proceeding,  and, 
if  deemed  necessary  to  protect  his  rights,  the  court  may  require 
a  general  guardian,  committee  or  trustee,  or  a  guardian  ad  litem 
to  give  security  in  such  sum  and  with  such  sureties  as  the  court 
may  approve.  If  a  service  other  than  personal  hns  been  made 
upon  any  defendant,  and  he  does  not  appear  upon  the  presentation 
of  the  petition,  the  court  shall  appoint  some  competent  attorney 
to  appear  for  liim  and  attend  to  his  interests  in  the  proceeding. 

I  8864.  Appearance. 

The  provisions  of  law  and  of  the  rules  and  practice  of  the  court, 
relating  to  the  appearance  of  parties  in  person  or  by  attorney  in 
actions  in  the  supreme  court,  shall  apply  to  the  proceeding  from 
and  after  the  service  of  the  petition,  and  all  subsequent  orderiL 
notices  and  papers  may  be  served  upon  the  attorney  appearing  and 
upon  a  giii^iiau  ad  litem  in  the  same  manner  and  with  the  sam:* 
effect  as  the  service  of  papers  in  an  action  in  the  supreme  court 
may  be  made. 

S  82tOC.  Answer  I  wbat  to  contain. 

Upon  presentation  of  the  petition  and  notice  with  proof  of  ser- 
vice thereof,  an  owner  of  the  property  may  appear  and  inter- 
pose an  answer,  which  must  contain  a  general  or  specific  denial 
of  each  material  allegation  of  the  petition  controverted  by  him, 
or  of  any  knowled;?e  or  information  thereof  sufficient  to  form  a 
belief,  or  a  statement  of  new  matter  constituting  a  defence  to 
the  proceeding. 

9  8306.  Vertlleatlon  of  petition  or  a&«yrer.  % 

A  petition  or  answer  must  be  verified,  and  the  provisions  of 
this  act  relating  to  the  form  and  contents  of  the  verification  of 
pleadings  in  courts  of  record,  and  the  persons  by  whom  it  may 
be  made,  shall  apply  to  the  verification. 
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fsaer.  Trial  of  iMnea. 

The  court  shall  try  any  issue  raised  by  the  petition  and  answer 
at  such  time  and  place  as  it  may  direct,  or  it  may  order  the  same 
to  be  referred  to  a  referee  to  hear  and  determine,  and  upon  such 
trial  the  court  or  referee  shall  file  a  decision  in  writing,  or  deliver 
the  same  to  the  attorney  for  the  prevailing  party,  within  twenty 
days  after  the  final  submission  of  the  proofs  and  allegations  of 
the  parties,  and  the  provisions  of  this  act  relating  to  the  form 
and  contents  of  decisions  upon  the  trial  of  issues  of  fact  by  the 
court  or  a  referee,  and  to  making  and  filing  exceptions  thereto, 
and  the  making  and  settlement  of  a  case  for  the  review  thereof 
upon  appeal,  and  to  the  proceedings  which  may  be  had  in  case 
such  decision  is  not  filed  or  delivered  within  the  time  herein  re- 
quired, and  to  the  powers  of  the  court  and  referee  upon  such 
trial,  shall  be  applicable  to  a  trial  and  decision  under  the  title. 

8  336S.  Certain  proTlslons  applicable* 

The  provisions  of  title  one  of  chapter  eight  of  this  act  shall 
also  apply  to  proceedings  had  under  this  title. 

f8360.  [Am'dy  18f>6.]  Jadflrmenti  costs  vrlien  to  defend- 
ant |  oomn&lasi  oners. 

Judgment  shall  be  entered  pursuant  to  the  direction  of  the 
court  or  referee  in  the  decision  filed.  If  in  favor  of  the  defendant, 
the  petition  shall  be  dismissed,  with  costs  to  be  taxed  by  the  clerk, 
at  the  same  rates  as  are  allowed,  of  course,  to  a  defendant  pre- 
Tailing  in  an  action  in  the  supreme  court,  including  the  allowances 
for  proceedings  before  and  after  notice  of  trial.  If  the  decision  is 
in  favor  of  the  plaintiff,  or  if  no  answer  has  been  interposed  and 
It  appears  from  the  petition  that  he  is  entitled  to  the  relief  de- 
manaed,  judgment  snail  be  entered,  adjudging  that  the  con- 
demnation of  the  real  property  described  is  necessary  for  the 
public  use,  and  that  the  plaintiff  is  entitled  to  take  and  hold  the 
property  for  the  public  use  specified,  upon  making  compensation 
therefor,  and  the  court  shall  thereupon  appoint  three  disinter- 
ested and  competent  freeholders,  residents  of  the  judicial  dis- 
trict embracing  the  county  where  the  real  property  or  some  part 
of  it  is  situated,  or  of  some  county  adjoining  such  judicial  dis- 
trict, commissioners  to  ascertain  the  compensation  to  be  made 
to  tne  owners  for  the  property  to  be  taken  for  the  public  use 
specified,  and  fix  the  time  and  place  for  the  first  meeting  of  the 
commissioners.  Provided,  however,  that  in  any  such  proceeding 
instituted  within  the  first  or  second  judicial  district,  such  com 
missioners  shall  be  residents  of  the  county  where  the  real  prop- 
erty, or  some  part  of  it,  is  situated^  or  of  some  adjoining  county. 
If  a  trial  has  been  had,  at  least  eight  days*  notice  of  such  ap- 
pointment must  be  given  to  all  the  defendants  who  have  appeared. 
The  parties  may  waive,  in  writing,  the  provisions  of  this  section 
as  to  the  residence  of  the  commissioners,  and  in  that  case  they 
may  be  residents  of  any  county  in  the  State.  Where  owners  of 
separate  properties  are  joined  in  the  same  proceeding,  or  sepa- 
rate properties  of  the  same  ovnier  are  to  be  condemned,  more 
than  one  set  of  commissioners  may  be  appointed. 

L.  1896.  ch.  630. 

I  8870.  [Am»d,  189H.J  Ontfm  and  powers  of  eonntio- 
■ioaors. 

The  commissioners  shall  take  and  subscribe  the  constitutional 
oath  of  office.  Any  of  them  may  issue  subpoenas  and  administer 
oaths  to  witnesses;  a  majority  ot  them  may  adjourn  the  tjocf^ding 

tefore  them,  from  time  to  time  in  their  discretion.    Whenever 
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they  meet,  except  by  appointment  of  the  court  or  pnrsaant  to 
adjoarament,  they  shall  cause  at  least  eight  days*  notice  of  such 
meeting  to  be  ^Ten  to  the  defendants  who  have  appeared,  or  th^ir 
agents  or  attorneys.  They  shall  view  the  premises  described  in 
the  petition,  and  hear  the  proof  and  allegations  of  the  parties,  and 
reduce  the  testimony  taken  by  them,  if  any,  to  writing,  and  after 
the  testimony  in  each  case  is  closed,  they,  or  a  majority  of  them, 
all  being  present,  shall,  without  unnecessary  delay  ascertain  and 
determine  the  compensation  which  ought  justly  to  be  made  by 
the  plaintiff  to  the  owners  of  the  property  appraised  bv  them; 
and,  in  fixing  the  amount  of  such  compensation,  they  shall  not 
make  any  allowance  or  deduction  on  account  of  any  real  or  sup- 
posed benefits  which  the  owners  may  derive  from  the  public  use 
for  which  the  property  is  to  be  taken,  or  the  construction  of  any 
proposed  improvement  connected  with  such  public  use.  But  in 
case  the  plaintiff  is  a  railroad  corporation  and  such  real  prope^rty 
shall  belong  to  any  other  railroad  corporation,  the  commissioners 
on  fixing  the  amount  of  such  compensation,  shall  fix  the  same  at 
its  fair  value  for  railroad  purposes.  They  shall  make  a  report 
of  their  proceedings  to  the  supreme  court  with  the  minutes  of  the 
testimony  taken  by  them,  if  any;  and  they  shall  each  be  entitled  to 
six  dollars  for  services  for  every  day  they  are  actually  engaged 
in  the  performance  of  their  duties,  and  their  necessary  expenses, 
to  be  paid  by  the  plaintiff;  provided,  that  in  proceedings  within 
the  counties  of  New  York  and  Kings  such  commissioners  shall 
be  entitled  to  such  additional  compensation  not  exceeding  twenty- 
five  dollars  for  every  such  day,  as  may  be  awarded  by  me  coortt 

L.  18Q6.  Ota.  8B4.    In  effect  Sept.  1, 188B. 

I  8871.  Conflrmatton  or  aettlnv  aside  report |  depoatt 
wben  payable. 

Upon  filing  the  report  of  the  commissioners,  any  narty  may 
move  for  its  confirmation  at  a  special  term,  held  in  the  district 
where  the  property  or  some  part  of  it  is  situated,  upon  notice 
to  the  other  parties  who  have  appeared,  and  upon  such  motion, 
the  court  may  confirm  the  reijort,  or  may  set  it  aside  for  irregu- 
larity, or  for  error  of  law  in  the  proceedings  before  the  commis- 
sioners, or  upon  the  ground  that  the  award  is  excessive  or  in- 
sufiicient.  If  the  report  is  set  aside,  the  court  may  direct  a  re- 
hearing before  the  same  commissioners,  or  may  appoint  new 
commissioners  for  that  purpose,  and  the  proceedings  upon  such 
rehearing  shall  be  conducted  in  the  manner  prescribed  for  the 
original  hearing,  and  the  same  proceedings  shall  be  had  for  the 
confirmation  of  the  second  report,  as  are  herein  prescribed  for  the 
confirmation  of  the  first  report.  If  the  report  is  confirmed,  the 
court  shall  enter  a  final  order  in  the  proceeding,  directing  that 
compensation  shall  be  made  to  the  owners  of  the  property,  par- 
Buant  to  the  determination  of  the  commissioners,  and  that  upon 
payment  of  such  compensation,  the  plaintiff  shall  be  entitled  to 
enter  into  the  possession  of  the  property  condemned,  and  take 
and  hold  it  for  the  public  use  specified  in  the  judgment.  Deposit 
of  the  money  to  the  credit  of,  or  payable  to  the  order  of  the 
owner,  pursuant  to  the  direction  of  the  court,  shall  be  deemed 
a  payment  within  the  provisions  of  this  title. 
>^ 

§  3372.  Offer  to  purchase!  eouimi  additional  allovramee. 

In  all  cases  where  the  owner  is  a  resident  and  not  under  legal 
disability  to  convey  title  to  real  property  the  plaintiff,  before 
service  of  his  petition  and  notice,  ma^  make  a  written  offer  to 
DUrchase  the  property  at  a  specified  price,  which  muRt  within  ten 
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dnys  thereafter  be  filed  iu  the  office  of  the  clerk  of  the  count/ 
where  the  projierty  is  situated;  and  which  cannot  be  given  in 
evidence  befuie  the  comiuissiouers,  or  considered  by  them.  The 
owner  niuy  at  the  time  of  the  presentation  of  the  petition,  or  at 
any  time  previously,  serve  notice  in  writing  of  the  acceptance  of 
plaintiff's  offer,  and  thereupon  the  plaintiff  may,  upon  filing  the 
petition,  w^ith  proof  of  the  making  of  the  offer  and  its  acceptance, 
enter  an  order  that  upon  payment  of  the  compensation  agreed 
upon,  he  may  enter  into  possession  of  the  real  property  described  in 
the  petition,  and  take  and  hold  it  for  the  public  use  therein  speci- 
fied. If  the  offer  is  not  occepted,  and  the  compensation  awarded 
by  the  commissioners  does  not  exceed  the  amount  of  the  offer  with 
interest  from  the  time  it  was  made,  no  costs  shall  be  allowed  to 
either  party.  If  the  compensation  awarded  shall  exceed  the 
amount  of  the  offer  with  interest  from  the  time  it  was  made,  or  if 
no  offer  was  made,  the  court  shall,  in  the  final  order,  direct  that 
the  defendant  recover  of  the  plaintiff  the  costs  of  the  proceeding, 
to  be  taxed  by  the  clerk  at  the  same  rate  as  is  allowed,  of  course, 
to  the  defendant  when  he  is  the  prevailing  party  in  an  action  in 
the  supreme  court,  including  the  allowances  for  proceedings,  be- 
fore and  after  notice  of  trial,  and  the  court  mny  also  grant  an 
additional  allowance  of  costs,  not  exceeding  five  per  centum  upon 
the  amount  awarded.  The  court  shall  also  direct  in  the  final 
order  what  sum  shall  be  paid  to  the  general  or  special  guardian, 
or  committee  or  trustee  of  an  infant,  idiot,  lunatic  or  habitual 
drunkard,  or  to  an  attorney  appointed  by  the  court  to  attend  to 
the  interests  of  any  defendant  upon  whom  other  than  personal 
service  of  the  petition  and  notice  may  have  been  made,  and  w^ho 
has  not  appeared,  for  costs,  expenses  and  counsel  tees,  and  by 
whom  or  out  of  what  fund  the  same  shall  be  paid.  If  a  trial 
has  been  had,  and  all  the  issues  determined  in  favor  of  the 

Elaintiff,  costs  of  the  trial  shall  not  be  allowed  to  the  defendant, 
ut  the  plaintiff  shall  recover  of  any  defendant  answering  the 
costs  of  such  trial  caused  by  the  intetposition  of  the  unsuccessful 
defence,  to  be  taxed  by  the  clerk  at  the  same  rate  as  is  allowed 
to  the  prevailing  party  for  the  trial  of  an  action  in  the  supreme 
court. 

I  8878.  Jvdvment,  how  enforoed;  dellverr  posseaaton  of 
premlae*!  vrlieift  vrrit  of  assistance  to  issue. 

Upon  the  entry  of  the  final  order,  the  same  shall  be  attached 
to  the  judgment-roll  in  the  proceeding,  and  the  amount  directed 
to  be  paid,  either  as  compensation  to  the  owners,  or  for  the  costs 
or  expenses  of  the  proceeding,  shall  be  docketed  as  a  judgment 
against  the  person  who  is  directed  to  pay  the  same,  and  it  shall 
have  all  the  force  and  effect  of  a  money  judgment  in  an  action 
in  the  supreme  court,  and  collection  thereof  may  be  enforced  by 
execution  and  by  the  same  proceedings  as  judgments  for  the 
recovery  of  money  in  the  supreme  court  may  be  enforced  under 
the  proviaiona  of  tiiis  act.  When  payment  of  the  compensation 
awarded,  and  costs  of  the  proceeding,  if  any,  has  been  made,  as 
directed  in  the  final  order,  and  a  certified  copy  of  such  order  has 
hp^h  served  upon  the  owner,  he  shall,  upon  demand  of  the  plain- 
tiff, deUver  possession  thereof  to  him,  and  in  case  possession 
is  not  delivered  when  demanded,  the  plaintiff  may  apply  to 
the  court  without  notice,  unless  the  court  £hall  require  notice; 
to  be  given,  upon  proof  of  such  payment  and  of  service  of  the 
copy  order,  ana  of  the  demand  and  non-compliance  therewith,  for 
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a  writ  of  aBsisUnce,  and  the  court  shall  thereupon  cause  such 
writ  to  be  issued,  which  shall  be  executed  in  the  same  manner 
as  when  issued  in  other  cases  for  the  deliyery  of  possession  of 
real  property. 

I  8874.  [Am'd,  18»4.]  Abandonment  and  dlaoontlnnanoe 
of  proceedingr. 

Upon  the  application  of  the  plaintiff  to  be  made  at  any  time 
after  the  presentation  of  the  petition  and  before  the  expiration 
of  thirty  days  after  the  entry  of  the  final  order,  upon  eight  days' 
notice  of  motion  to  all  other  parties  to  the  proceeding  who  have 
appeared  therein  or  upon  an  order  to  show  cause,  the  c  >urt  may, 
in  its  discretion,  and  for  good  cause  shown,  authorize  and  direct 
the  abandonment  and  discontinuance  of  the  proceeding,  upon 
payment  of  the  fees  and  expenses,  if  any,  of  the  commissioners, 
and  the  costs  and  expenses  directed  to  be  paid  in  such  final  order, 
if  such  final  order  shall  have  been  entereo*  and  upon  such  other 
terms  and  conditions  as  the  court  may  prescribe;  and  upon  the 
entry  of  the  order  granting  such  application  and  upon  compliance 
with  the  terms  and  conditions  therein  prescribed,  payment  of  the 
amount  awarded  for  compensation,  if  such  compensation  shall 
hare  been  theretofore  awarded,  shall  not  be  enforced,  but  in 
such  case,  if  such  abandonment  and  discontinunuce  of  the  pro- 
ceeding be  directed  upon  the  application  of  the  i^aiutiff,  the  order 
granting  such  application,  if  permitting  a  renewal  of  such  pro- 
ceedings,  shall  provide  that  proceedings  to  acquire  title  to  such 
lands  or  any  part  thereof  shall  not  be  renewed  by  the  plaintiff 
without  a  tenaer  or  deposit  in  court  of  the  amount  of  the  award 
and  interest  thereon. 

h,  19H,  Cli.  479. 

i  8876.  (Am'd,  1805.]    Appeal  from  final  orders  |  stAy. 

Appeal  may  be  taken  to  the  appellate  dirision  of  the  supreme 
court  from  the  final  order,  within  the  time  provided  for  appeaJs 
from  orders  by  title  four  of  chapter  twelve  of  this  act;  and  all 
the  proYisions  of  such  chapter  relating  to  appeals  to  the  appellate 
division  of  the  supreme  court  from  orders  of  the  special  term 
shall  apply  to  such  appeals.  Such  appeal  will  bring  up  for  review 
all  the  proceedings  subsequent  to  the  judgment,  but  the  judgment 
and  proceedings  antecedent  thereto  may  be  reviewed  on  such 
appeal,  if  the  appellant  states  in  his  notice  that  the  same  will  be 
brought  np  for  review,  and  exceptions  shall  have  been  filed  to 
the  decision  of  the  court  or  the  referee,  and  a  case  or  ft  case 
and  exceptions  shall  have  been  made,  settled  and  allowed,  at 
required  by  the  provisions  of  this  act,  for  the  review  of  the  trial 
of  actions  in  the  supreme  court  without  a  jury.  Tlie  proceed* 
higs  of  the  plaintiff  shall  not  be  stayed  upon  such  an  appeal, 
except  by  order  of  the  court,  upon  notice  to  him.  and  the  appeal 
shall  not  affect  his  possession  of  the  property  taken,  and  the  ap- 
peal of  a  defendant  shall  not  be  heard  except  on  his  vtlpnlatioii 
not  to  disturb  such  possession. 

L.  1806.  clu  M6. 

I  8876.  [Am'd,  1895.]    Appeal  from  Indflrment  br  ptninti*: 

If  a  trial  has  been  had  and  judgment  entered  in  favor  of  the 
defendant,  the  plaintiff  may  appeal  therefrom  to  the  appellate 
division  of  the  supreme  court  within  the  time  provided  for  ap- 
peals from  judgments  by  title  four  of  chapter  twelve  of  this  a4% 


e.23«t.l  CONDEMNATION  lAW.  I§  3377-70 

and  all  the  proTisioaa  ot  Baid  chapter  relating  to  appeals  from 
jndgmentg  shaU  apply  to  such  appeals;  and  on  the  hearina  of  the 
Appeal  the  appellate  division  may  affirm,  reverse  or  modify  tnc 
jndgment,  and  in  case  of  reversal  may  grant  a  new  trial,  or 
direct  that  judgment  be  entered  in  favor  of  the  plaintiff.  If  the 
judgment  is  affirmed^  costs  shall  be  allowed  to  the  respondent,  but 
U  reversed  or  modihed,  no  costs  of  the  appeal  shall  be  allowed 
to  either  party. 
L.  1S86,  eh.  M6. 

I  S877.  Wbem  greneral  term  may  dlreet  a  nevr  appraisal. 

On  the  hearing  of  the  appeal  fi-om  the  final  order  the  court  may 
direct  a  new  appraisal  before  the  same  or  new  commissioners, 
in  its  discretion,  and  the  report  of  such  commissioners  shall  be 
final  and  conclusive  upon  all  parties  interested.  If  the  amount 
of  the  compensation  to  be  paid  is  increased  by  the  last  report, 
the  difference  shall  be  a  lien  upon  the  land  appraised,  and  shall 
be  paid  to  the  parties  entitled  to  the  same,  or  shall  be  deposited 
as  the  court  shall  direct;  and  if  the  amount  is  diminished,  the 
difference  shall  be  refunded  to  the  plaintiff  by  the  party  to  whom 
the  same  may  have  been  paid,  and  judgment  therefor  may  be 
rendered  by  the  court,  on  the  filing  of  the  last  report,  against  the 
parties  liable  to  pay  the  same. 

I  8878.  Confllotlasr  claimants* 

If  there  are  adverse  and  conflicting  claimants  to  the  money, 
or  any  part  of  it,  to  be  paid  as  compensation  for  the  property 
taken,  the  court  may  direct  the  money  to  be  paid  into  the  court 
by  the  plaintiff,  and  may  determine  who  is  entitled  to  the  same, 
and  direct  to  whom  the  same  shall  be  paid,  and  may,  in  its  disr 
cretion,  order  a  reference  to  ascertain  the  facts  on  which  such 
determination  and  direction  are  to  be  madew 

I  887».  [Am'd,  1800.J  Farty  la  poMeflston  may  stay  oa 
Vlvlas    seearltf. 

At  any  stage  of  the  proceeding  the  court  may  authorise  the 
plaintiff,  if  in  possession  of  the  property  sought  to  be  condemned, 
to  continue  in  possession,  and  may  stay  all  actions  or  proceed- 
ings against  him  on  account  thereof,  upon  giving  security,  or 
depositing  such  sum  of  money  as  the  court  may  direct  to  ^ 
heid  as  security  for  the  payment  of  the  compensation  which 
may  be  finally  awarded  to  the  owner  therefor  and  the  costs  of 
the  proceedings,  and  in  every  such  oase  the  owner  may  ■  con- 
duct the  proceeding  to  a  conclusion,  if  the  plaintiff  delays  or 
neglects  to  prosecute  the  same.  When  the  final  award  to  any 
owner  is  less  than  fifty  dollars,  in  proceedings  to  condemn  a  right 
of  way,  for  telephone  or  telegraph  poles  and  wires,  the  allow- 
ance of  costs,  if  any;  and  the  amount  thereof  net  ezoaedlng 
that  prescribed  by  statute^  shall  be  in  the  discretion  of  the 
court  in  any  action  or  proceeding  that  may  have  been  or  may 
hereafter  be  stayed,  if  the  tel^hone  or  telegraph  poles  ana 
wires^  in  such  action  or  proceeding  9»  stayed,  shall  have  be^ 
erected  for  more  than  three  years  prior  to  the  oommenceDsent 
thereof. 
i»iN>kaii.i7i  ihsOisttflsvtLi.iioa 
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I  83H0.  Temporary  poBBe«iiton  pending  proeeedlnvM. 

When  an  answer  to  the  petition  has  been  interposed,  and  it 
appears  to  the  satisfaction  of  the  court  that  the  public  interests 
r^^U  be  prejudiced  b^  delay,  it  may  direct  that  the  plaintiff  be 
permitted  to  enter  immediately  upon  the  real  property  to  be 
taken,  and  devote  it  temporarily  to  the  public  use  specified  in 
the  petition,  upon  depositing  with  the  court  the  sum  stated  in  the 
answer  as  the  value  of  the  property,  and  which  sum  shall  be 
applied,  so  far  as  it  may  be  necessary  for  that  purpose,  to  the 
payment  of  the  award  that  may  be  made,  and  the  costs  and 
expenpes  of  the  proceeding,  and  the  residue,  if  any.  returned  to 
the  plaintiff,  and,  in  case  the  petition  should  be  dismissed,  or  n^^ 
award  should  be  made,  or  the  proceedings  should  be  abandonetk 
by  the  plaintiff,  the  court  shall  direct  that  the  money  so  deposited, 
so  far  as  it  may  be  necessary,  shall  be  applied  to  the  paymeut 
of  any  damages  which  the  defendant  may  have  sustained  by  such 
entry  upon  and  use  of  his  property,  and  his  costs  and  expenses 
of  the  proceeding,  such  damages  to  be  ascertained  by  the  court, 
or  a  referee  to  be  appointed  for  that  purpose,  and  if  the  sum  so 
deposited  shall  be  insufficient  to  pay  such  damages,  and  all  cosli« 
and  expenses  awarded  to  the  defendant,  judgment  snail  be  entered 
against  the  plaintiff  for  the  deficiency,  to  be  enforced  and  col- 
lected in  the  same  manner  as  a  judgment  in  the  supreme  court; 
and  the  possession  of  the  property  shall  be  restored  to  the  de- 
fendant. 

I  8881.  Notice  of  pendency  of  action  to  be  filed. 

Upon  service  of  the  petition,  or  at  any  time  afterwards  before 
the  entry  of  the  final  order,  the  plaintiff  may  file  in  the  clerk's 
office  of  each  county  where  any  part  of  the  property  is  situated, 
a  notice  of  the  pendency  of  the  proceeding,  stating  the  names 
of  the  parties  and  the  object  of  tne  proceeding,  and  containioF 
41  brief  description  of  the  property  affected  thereby,  and  fron 
the  time  of  filing,  such  notice  shall  he  constructive  notice  to  a 
purchaser,  or  incumbrancer  of  the  property  affected  thereby,  from 
or  against  a  defendant  with  respect  to  whom  the  notice  if 
directed  to  be  indexed,  as  herein  prescribed,  and  a  person  whose 
conveyance  or  incumbrance  is  subsequently  executed  or  subse- 
quently recorded,  is  bound  by  all  proceedings  taken  in  the  pro- 
ceeding after  the  filing  of  the  notice,  to  the  same  extent  as  if 
he  was  a  party  thereto.  The  county  clerk  must  immediately 
record  such  notice  when  filed  in  the  book  in  his  office  kept  for 
the  purpose  of  recording  notices  of  pendency  of  actions,  and 
index  it  to  the  name  of  each  defendant  specified  in  the  direction 
appended  at  the  foot  of  the  notice,  and  subscribed  by  the  plaintiff 
or  his  attorney. 

I  8882.  Power  of  court  to  make  meceaaary  orders. 

In  proceedings  under  this  title,  where  the  mode  or  maimer  of 
:!onducting  all  or  any  of  the  proceedings  therein  is  not  expresslv 
provided  for  by  law,  the  court  before  whom  aach  proceedtngB 
may  be  pending,  shall  have  the  power  to  make  all  neceaaar) 
orders  and  give  necessary  directions  to  carry  into  effect  the 
object  and  intent  of  this  title,  and  of  the  several  acta  conferrina 
authority  to  condemn  lands  for  public  use,  and  the  practice  in 
such  cases  shall  conform,  as  near  as  may  be,  to  the  ordinary 
practice  in  such  court. 
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§  8883.  Repealing  olanse^  llmttatlona. 

So  much  of  all  acts  and  parts  of  acts  as  prescribe  a  method 
of  procedure  in  proceedings  for  the  condemnation  of  real  property 
for  a  public  use  is  repealed,  except  such  acts  and  parts  of  acts 
as  prescribe  a  method  of  procedure  for  the  condemnation  of  real 
property  for  public  use  as  a  highway,  or  as  a  street,  avenue,  or 
public  place  in  an  incorporated  city  or  village,  or  as  may  pre- 
scribe methods  of  procedure  for  such  condemnation  for  any 
public  use  for,  by,  on  behalf,  on  the  part,  or  in  the  name  of  the 
corporation  of  the  city  of  New- York,  known  as  the  mayor, 
aldermen,  and  commonaltv  of  the  city  of  New- York,  or  by 
whatever  name  known,  or  by  or  on  the  application  of  any  board, 
department,  commissioners  or  other  officers  acting  for  or  on 
behalf  or  in  the  name  of  such  corporation  or  citr,  or  where  the 
title  to  the  real  property  so  to  be  acquired  vests  in  such  corpora- 
tion or  in  such  city;  and  all  proceedings  for  the  condemnation 
of  real  property  embraced  within  the  exceptions  ennm crated  in 
this  section  are  exempted  from  the  operation  of  this  title. 

L.  1890.  ch.  247. 

S3884.  l¥licn  act  take*  effect. 

This  title  shall  take  effect  on  the  first  day  of  May,  one  thou- 
sand eight  hundred  and  ninety,  and  shall  not  affect  any  proceed- 
ing previously  commenced. 

80  »1S 
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TITLE  IL 
Prooeedlnga  for  the  sale  of  corporate  real  property. 

Spc.  9890.  Proceedings  by  corporations,  etc.,  to  be  ponnant  to  the  proTltloiMl 
of  this  title. 
3301.  Petition  and  contents. 

3392.  Hearing  of  application;  notice;  referee  to  take  proofs. 
.^39c^.  Order;  when  application  for,  may  be  opposed. 
8394.  Insolvent  corporation  or  aasoclation;  notice  to  ereditora. 
8885.  Sertlce  of  notices. 

8396.  Power  o2  court  to  make  necetsaiy  orders. 
3397,  Wbeu  act  takes  effect. 

IS  ar«>o-rt.'i97.    [Repealed   by  L.   1000,   chs.   28  and  34.     See 

Consolidated   Laws,    tits.    General    Corporation   Law,    §§    70-76, 
330,  Joint  Stock  Association  Law,  §8.] 

916 


f 


c.  38, 1 8  MECEIANIC9'  LIENS.  §§  3398-3419 

TITLE  UL 

[Added  by  I^  1897,  oh.  419.    Is  «ffeet  Sept.  1,  1897.] 

rNoTB.— Ch.  419  provides  tbat  this  and  following  title  shaH  be  liuortod  In  ch.  23  of 
Brldently  error  for  ob.  38,  and  tb<*y  are  ii*re  Inserted  aooordlng  u>  aeotSon 


Aumbers.] 

Proceedings  for  the  enforcement  of  mechanics'  liens  on 
real  property. 

Bee.  sasa.  Purpose  of  title ;  deflnitlons. 

nw.  Snforoement  of  a  mechanic's  lien  on  real  property. 

8IU0.  Snforoement  of  alien  under  contracts  for  a  pubUo  improvement. 

8401.  Action  in  a  ooart  of  record  i  consolidatloo. 

84(0.  Parties  to  action  In  a  court  of  record. 

8I0B  Equities  of  lienors  to  be  determined. 

8404.  Action  in  a  court  not  of  record. 

8408.  When  personal  service  can  not  be  made . 

8408.  Proceedings  on  return  of  summons ;  judgment  by  def  aolts. 

8407.  Issue;  how  triad. 

8408.  Bzeoutlons. 

8409.  Appeals  f  romjudgments  In  courts  not  of  record. 

8410.  TranscripU  of  judgment  in  courts  not  of  reooid. 

8411.  Cost  and  dlsbursempnts. 

8413.  Judgment  in  case  of  faUure  to  establish  Hen. 
8418.  Offer  to  paj  into  court. 

8414.  Preference  over  eontraetors. 

841A.  Judgment  may  direct  delivery  of  property  In  lieu  of  money. 
8418.  Juilgaient  for  deficiency. 

8417.  Dlscnargo  of  mechanics'  Hen  by  order  of  court. 

8418.  Judgments  In  actions  to  forclose  liens  on  account  of  public  Improvements. 
8418.  Judgment  in  action  to  foreelose  a  mechanic's  lien  on  property  of  a  rail- 
road corporation. 

it  88lM^34t&.    [Repealed  by  L.  1909,  eh.  38.    See  ConiolldAted 
Laws,  tit.  Lien  Law,  §§  40-61.] 
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TITLE  IV. 

[Added  by  L.   1897,  ch.  419.    In   effect  Sept.   1,  189T.] 

^SJ^Z!^,""^^  dttfrfloa/e  I  8419,  and  arrangement  of  section  Diunbers  la  sjllabusor 
this  title  are  so  In  the  original.  ] 

Proceedings  to  enforce  liens  on  Tessels. 

See.  8419.  Enforcement  of  1ien»  on  Vesaela 
3420.  A  ppllcatiolr  I  or  warrant. 
3411 .  Undertaking  to  nccompany  appUoaitloit 
8421.  Warrant:  exeontlon  thereof. 
8428.  Order  to  show  cause ;  contents ;  service. 
8431.  Notice  of  servlou  to  be  published  and  served. 
8425.  Proceedings  upo..  return  of  order  to  «ho>r  cause. 
8J£(>.  Order  of  solo. 
84*47.  Sale  and  proceeds. 

8428.  Notice  of  Uie  titetribatlon  of  the  proceeds  of  sale. 
842D.  Liens  for  which  no  warrants  ore  Issued. 
848a  Contested  claims. 

8481.  Trial  of  Issues  and  appeal. 

8482.  Distribution  of  proceeds. 

8483.  Payment  of  uncontested  claims. 

8484.  Distribution  of  surplus 

84as.  Application  for  a  discharge  of  warrant. 

8486.  Undertaking  to  accompany  application  for  Alatibarg; 

8487.  Discharge  oi  wam>nt. 

8488.  Action  on  undertaking. 

8489.  Costs  of  proceedings. 

8440.  Bheriff  must  return  warrant. 

8441.  Dlsohargeof  Hen  before  issue  of  warrant. 

II  S419.S441.    [Repealed  by  L.  1009,  ch.  38.    See  ConBolldated 
Laws,  tit  Lien  Law,  §§  85-107.] 
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SCHEDULE  OF  LAWS  REPEAOID. 


SCHEDULE  OF  LAWS  REPEALED 

by 
L.  Z909,  ch.  65,  (an  act  to  amend  the  Code  of  Civil  Procedure 
generally)  together  with  previous  repeals  and  notes  as 
compiled  by  Board  of  Statutory  Consolidation. 


Previous  Repkaijs 

REVISED  8TAT- 

^™              Section 

Sectlott 

REPEALING 

UTE8 

BTAT- 

Pt.|Ch.|T1t.|Art. 

L.  1 

Ch.  1 

i 

See 
note 

* 

* 

* 

1       0 

1  0 

2  5 

12  ..      1-5,  8 

13  ..      All 

1     1     AU 

1  2     All 

2  ..     AU 

1     1     6-20 

1     2     23-39 

1  3     54-68 

2  ..     All 

3  1     All 

3     2     AU 

1 

1-6,  8. . . . 

AlT 

3 

8 

1830 
1880 
1880 
1845 
1840 
1841 
1877 
•1880 
1880 
1880 
1865 
1880 
1880 
1830 
1837 
1837 
1880 
1880 
1830 

1880 
1837 
1830 
1873 
1873 
1867 
1867 
1830 
1837 
1843 
1830 
1893 
1873 
1874 
1888 
1880 
1893 

1880 
1890 
1859 
1900 
1893 

320 
245 
245 
153 
354 
297 
417 
245 
245 
423 
724 
245 
245 
320 
460 
460 
245 
245 
320 

245 
460 
320 
79 
657 
782 
782 
320 
460 
121 
320 
686 
225 
470 
302 
245 
686 

245 
456 
261 
554 
686 

63 

18-20 

1 
1 
2 

i 

12 

All 

All 

• 

2       5 

All 

2       5 

23 

* 

25 

* 

2      0 

All 

5-20 

2       6 
2       6 

7 

7-9.  12... 
23-27.... 

23-;w 

54-68.... 
50 

• 
• 

2       6 

1,  2,  6-14.  17-21,  23- 

26.  30,  31.  35-59.. 

2 

3.  subd.3. 
3 , 

* 

• 

7 

* 

27 

30 

32.  48.  53. 
38,  39 

♦ 

49 

* 

54 

All 

2      6 

1 

« 

9 

16 

* 
* 

17-22 

2      6 

AU 

31,  32,  38;  39  pt.  be- 
ginning ••  but  may 
prove  such  notice," 
to  end   of  section; 
40-42 

34 

« 

36 

• 

46-51 .... 
AU 

{ 
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SCHEDULE  OF  LAWS  REPEALED. 


Pebvious  Repeaus 

REVISED  STAT- 
UTES 

Section 

Seclioa 

aSPBAUNa  STAT- 
UTES 

Pt.jCh.jTIt.lArt. 

L.  1  Ch.  1     §        See 
note 

3  3  AU. 


l-d4.  66,  57. 
59-75 


2  6  5  . .  7-22.  24. 

2  6   e  ..   All 

a  1   1  3  All 

3  1   3  ..  AU 


1   3 


3   14.. 


3   1   5 


All. 


1-22.  24-28, 
35.  36,  40, 
45 


1.  2,  8-10, 
12,  13.  15- 
26.32-34. 


52 

62-66,  59-74,  80-83. 

58 

66 

72 

75,  subd.  8 

79 

All 

1. 


1^54,  56,  67,  SSh75, 

30 

36 

48.  56 

56 

7-22.  24 

45 

•4. 


^: 


All 
AU 
1-37.  40-42.  44,  46- 

156 

37 

37 

54,  55 

91.  94,  subd.  1,96... 

123.  124 

128 

AU 

7 

7 

AU 

AU 


1859  261 

1880  245 

1849  160 

1830  272 

1878  30 

1845  236 

1867  782 

1893  686 

1830  320 

1880  245 

1880  231 

1863  400 

1837  460 

1835  264 

1880  245 

1866  802 

1877  456 

1893  686 

1877  417 

1880  245 

1877  417 

1862  460 

1863  392 
1830  76 
1830  820 
1842  277 
1839  74 
1880  245 
1830  320 

1864  280 
1877  417 
1880  246 


1 
1 

1 

1 

1 

1 

11 

1 

22 

1 

1 

1 

71,74 

2 

1 

1 

1 

1 

1 

1 

1 

39 

2 

1 

32^4 

2.3 

1 

1 

35 

6 

113 

1 


1-22,  24-27,  45 1877     417     1         [100] 

1-22,  24-27.  45 1880     245     1 

28 1886     593     1 


1.  2.  8-10,  12,  13.  15- 

20,  22,  23,  26.  32-;H  1877     417     I 
1.  2,  8-10.  12.  13.  15- 

19,  20,  ♦'XCttpt  part 

Hxin?  places  where 

courts   of   cornmou 

ploas    and    fffuorai 

sessions     shaU     t)e 

lield,  22,  23,  26.  32- 

34 1880     245     1 

20.  Hubd.  2 1840       41     3 

20.  suIkI.  5 18:W       83 

20,  Hubd.  10 1830     106     2 

20.  subd.  13 1830         3     6 

20,  subd.  15 ia35     119     2 

20.  subd.  30 1833     295     3        [lOlj 

20,  subd.  38 1829       80     2         h^J 

20,  uubd.  38 1830         6    8 
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SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Hereby  Repsaled 


SEVISED  STAT- 
UTES 


Pt.lCh.|Tit.!Art. 


Section 


3       16 
3       2      1 


All. 
All. 


3       2      3 
3       2      4 


All 

1-22,  25- 
267,    271- 
281 


3      3       1 

3      3       2 


3      4  ... 
3      5  ... 


1-9.  11. 


l-<39.  42,  43, 
46,  47,  49- 
53,  62-96. 


AU. 
AU. 


Previous  Repeals 


Section 


REPEALXNQ  STAT- 
UTES 


L.  I  Ch.  I     5 


20,  subd.  40 1852  65  1 

20,  subd.  43 1836  265  4 

20,  siibd.  47 1836  40  1 

21,  24,  25 1896  548  1 

24 1843  88  4 

1-3 1867  272  1 

AU 1880  245  1 

1,  pt.  beginning  "and 
In  no  other;  and 
no,"  to  end  of  sec- 
tion     1837  460  71 

6,  subd.  1 1830  320  36 

7,  pt.  requiring  surro- 
gate to  record  ac- 
counts of  adminis- 
trators,     executors 

and  guardiarus 1837  460  2 

All 1880  245  1 

All 1880  245  ! 

1-22.     25-230.     232- 

287,  271-281 1880  245  1 

2.  3 1840  317  1 

2-4 1848  379  45 

15 1876  277  1 

44 1864  421  1 

47 1845  25  1 

52,  ,53,  58 1840  317  S 

59-66 1848  379  45 

112 1873  146  1 

118 1838  243  1 

137-139 1831  300  41 

189,  subd.  1 1844  11  1 

222 1842  38  1 

231 1896  548  1 

245-248 1877  417  1 

258 1840  347  1 

l-O,  11 1877  417  1 

1-9,  11 1880  245  1 

6 1830  320  38 


11-39,  42,  43.  46,  47, 

49-53.  62-06 1877 

11-39,  42.  43,  46,  47, 

49-53,  62-96 1880 

33 182«« 

Tit.  2,  §§  18-53 1848 

Mi 1849 

All 1880 

Tit.  1.  §  12.  ..# 1847 

Tit.  1,  I  36 1861 

Tit.  1,  §  37 1878 

Tit.  2.  i  1 1848 

Tit.  2.  §  2.  subd.  1...  1848 

Tit.  2.  5  3 1S04 

Tit.  2.  M lHry5 

Tit.  2.  $!^  6-7 1855 

9»1 


417     1 


( 


245 

20 

15153 

379 

66 

438 

73 

245 

337 

221 

292 

50 

50 

219 

511 

511 

2-4     • 

SCHEDULE  OF  LAWS  REPEALED. 


Pbevious  Refeaus 

REYUSBD  STAT- 

BBPEAUNO 

STAT- 

UTES 

Section 

Section 

UTES 

Pt.|Ch.ITlt.!Art. 

L.  1  Ch.  1 

S        See 

Tit.  2.  H8-12 

1855 

511 

5 

Tit.  2.        13-16,  20.. 

1855 

511 

6-10         • 

Tit.  3,        42,43 

1830 

320 

42.43 

Tit.  3.  M  8.  44,  80,  86  1830 

320 

40.44. 

46,48       ♦ 

Tt.  5,  J5  22-29 

1877 

417 

1 



All.. 

Al 

1880 
1877 
1877 

245 
417 
417 

1 

8      6 

Tt.  1.  All 

Tit. -2.  U  1-11,  14-28 

1 

1 

Tt.  3,  AU 

1877 

417 

1 

Tt.  4,  S§  1-13.  15-27 

1877 

417 

1 

Tt.  5,  J9 

1844 

324 

2               • 

Tt.  6,  5  22,  subd.  1.. 

1860 

152 

1               * 

T  t.  5.  1  51 

1847 

410 

1               • 

Tt.5.  AU 

1877 

417 

1 

Tit.  6,  (§  1^53 

Tit.  6.  |39 

1877 

417 

1 

1845 

163 

3               • 

Al... 

1880 

245 

1 

3      7 

1   .. 

AU.. 

AU 

AU 

1^77 
1880 

417 
245 

1 

1 

3       7 

2  .. 

All. . 

1-14 

AU 

1877 
1880 

417 
245 

1 

1 

3       7 

3   .. 

1-eo. 

71-90 

3 

1851 
1875 

472 
420 

1               • 

14 

1               • 

25.  subd.  2 

1865 

421 

3               • 

29-31 

1867 

68 

1.2          ♦ 

1-60,  71-73,  77-flO. . . 

1877 

417 

1 

l-«),  71-90 

1880 

245 

1 

3       7 

4   .. 

1-9, 

53-61. 

64-66.  68- 

83. 

1-9.  53-61,  64-66.  68- 

83 

1877 

417 

1 

1-9,  53-61,  64-66,  68- 

83 

1880 

245 

1 

3    •  7 

5   .. 

AIL. 

AU 

1877 

417 

1 

All 

1880 

245 

1 

3      7 

e  .. 

All. . 

80 

AU 

1845 
1877 

69 

417 

18            * 

1 

AU 

1880 

245 

1 

3       8 

1   .. 

All.. 

AU 

AU 

1877 
1880 

417 
245 

I 

1 

3       8 

2  .. 

All.. 

AU 

AU 

1877 
1880 

417 
245 

1 

I 

3       8 

3   .. 

3-10. 

.12-16. 

19-«6 

8 

1877 

417 

1 

33 

1859 

110 

1              ♦ 

42 

1837 

460 

74 

3-10.  12-16,  19-66... 

1880 

245 

1 

3       8 

4   .. 

1,  3-41,  43- 

65. 

92- 

101 

107- 

108 

.1.    3-41.    43-65.    92- 

101.  107-108 

1880 

245 

1 

3 

1864 

422 

1               • 

4-11.  16-30 

1877 

417 

1 

15 

1849 

107 

1 

21.  24 

1840 

354 

2.3           • 

24 

1842 
1858 

197 
348 

6 

42 

1 

SCHEDULE  OF  LAWS  REPEALED. 


1 


Statutes  Hebeby  Repealed 


REVISED  STAT- 
UTi.8 


Pt.lCh.|Tlt.|Art, 


Section 


3  10 

3  10 

4  2 
4  2 


All 

1-15,    22-43 


AU. 


8       9   ..      All. 
8     10   ..     All. 


8     12  .. 
8     13  .. 


3       8     14  .. 
3       8     15   .. 

3       8     17  .. 


3  9  1 
3  9  2 
3       9       3 


3     10       1 
3     10       2 

3     10       8 


All. 
All. 


All. 
All. 


1-28,  31-34. 
3(V-46 


AU 

All 

1-3,    &-120. 


AU. 
AU. 


2-40,    42-50 


1-3.  6-17. . . 


AH. 
3... 
1.. 


Previous  IIbi>eal8 


All 

16-21.    relating   to 
petit  jurors.  37-42. 

43 

AU 

13,  subd.s.  1.  3 

All 

AU 

28,  34-36 

30 

32,  47 

39,  44 

All 

AU 

1 

20 

AU 

5 

All 


REPEALINQ  BTai). 
UTES 

L.  I  Ch.  I     §         See 

note 

1880     245     1 


8... 
10.. 
14.. 
AU. 


1-26.  31.  33.  34,  36- 
46 

2-12.  16-26,  31,  33. 
34.  36-46 

43,  46.... 

15-17 

AU 


1877 
1830 
1880 
1869 
1880 
1880 
1849 
1851 
1868 
1857 
1880 
1880 
1877 
1843 
1880 
1843 
1880 
1842 
1840 
1844 
1838 
1880 


417  1 

320  52 

245  1 

433  1.2 

245  1 

245  1 

193  1-4 

460  1 

828  2, 5 

684  3.4 

245  1 

246  1 
417  1 

9  1 

245  1 

187  1 

245  1 

277  6 

342  12 

346  2 

266  8 

245  1 


1880     245     1 


[104] 


39 

AU 

35 

1-3,  5-65.  67-120; 
part  relating  to  ap- 
peals from  surro- 
gates' courts 

1-3,  5-120 

13 

AU 

4,  5 

6 

AU 

2-40.  43-50 

41  1 

17-19.  22,  27.  30  part 
prescribing  fees  for 
clerks,  31,  33 


32. 
42. 
1,  2. ... 
3,  5-17. 

AU 

3 


1877 
1832 
1840 
1880 
1830 
1880 
1844 


1877 
1880 
1840 
1880 
1875 
1875 
1880 
1880 
1844 


1840 
1844 
1896 
1896 
1880 
1880 
1886 


i 


417  1 

210  1 

225  13 

245  1 

320  53 

245  1 

312  1 


417  1 

245  1 

386  40 

245  1 

305  1, 2 

16  1 

245  1 

245  1 

346  3 


386  40 

300  1 

548  1 

548  1 

245  1 

245  1 

593  1 
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SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Hereby 
Repealbo 


Previous  Repeals 


Section 


REPEALING  BtAT- 
UTB8 


L.  I  Ch.  I  § 


See 

-note 

rio6] 

[1071 

[108] 
[1091 

[110] 


[1111 

[113] 
[113] 

[1 14] 

[118] 
[119] 


1778  12 

1778  14 

1778  25 

1779  14 
1779  19 
1779  12 

1779  17 

1780  42 
1780  44 

1780  56 

1780  9 

1781  21 
1781  25 
1781  47 

1781  6 

1781  13 

1782  24 
1782  36 

1782  1 

1782  8 

1783  14 
1783  31 


1783  39 

1783  41 

1784  7 
1784  26 
1784  41 
1784  48 
1784  64 
1784  69 
1784  11 

1784  12 

1785  30 

1786  27 
1785  39 

1 785  58 

1785  61 

1785  71 

1786  7 
1786  16 
1786  24 
1786  27 


,6.7. 


3.4, 

AU 

AU 

AU  (2d  Sess. ). 
AU  (2d  Sess/ 
All  (3d  Sess, 
AU  (3d  Sess. 
AU 
AU 


il 


AU 1801   193 

AU 1848  379 


15 


AU. 


1786     29     1 


3 

AU  (4th  Sess.). 
AU  (4th  8e«s. ) 
AU  (4th  Sess. ) 
AU  (4th  Sess.) 

AU  (5th  Sess.) 
AU  (5th  Sess.) 

AU 

AU 


AU 1848  379     15 

All 1782     36     12 

All 1787     89     24 


AU. 
AU. 
AU. 
AU. 
AU. 
AU. 
AU. 


1782  36 

1782  36 

1788  73 

1788  6 

1788  73 

1782  36 

1786  29 


12 

12 

2 

13 

2 

12 

1 


AU  (6th  Sess. 
AU  (6th  Sess. 

All 

All 


15 1784       7 

AU 1787     89 


1 
24 


AU. 


1848  379     15 


AU 

AU 

AU  (7th  Hess.) 

AU 

AU 

AU 

All 

AU 

7-13  (8th 

Sess.) 

AU  (SthSess.) 

AU 

AU 

AU 

AU 

1-5,  7 

AU 


AU. 
AU. 
AU. 
AU. 


Part  beginning  "  and  if 

any  such  action  shall  be 

brought    in    an    inferior 

court  "  to  end  of  statute .   1787    71 

AU 1788    73 


AU. 
AU. 


1828     21' 
1786     41 


118 
25 


AU 1801  193 


7-13 1801  193 


AU.... 

AU 

AU 

AU.... 
1—5.  7. 
AU. 


1786  41  25 

1801  193 

I80t  193 

1787  89  24 

1797  8  6 

1789  25  8 

AU 1801  190  6 


AU. 


1828     21*  1  1  4 


♦  Second  meeting. 


.\U 1801  193 

1-14 1801  193 

15  pt.,  allowing  judge  of 

court   of  probate  tnree 

per  cent,  on  all  moneys 

brought  into  court 1790    51    8 

15 1801  190    6 


024 
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SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Hereby 
Repealed 

PkEVIOUS   RliPBAU) 

L. 

Ch. 

Section 

Section 

REPEALING  SXaii- 
UTE8 

L.  1 

Ch.  1 

i 

178€ 

29 
33 

41 

3 

5 

.    6 

10 

U 

18 

19 
26 
27 
32 
33 
35 

38 

39 
50 
53 
54 

56 
65 
69 
71 

72 
89 

94 
2 
3 
4 

5 
6 
8 
9 
10 
11 

1 

178€ 

7 

7 

7 

1-7,  17.  20.  21,  25.  26.  . . 

1787 
1788 

1801 
1828 

89 
73 

193 
21* 

24 

178€ 
1787 

1-7.  17,  20.  21. 

25,26 

AU 

2 

1117 

1787 

All 

T787 

All: :::;::.:: 

AU 

AU 

4.  pt.  exempting  plaintiff 
in    certain    cases    from 
payment    of    costs    on 
having  caused  an  affida- 
vit or  oath  to  be  made 
and   filed    before    com- 
mencement   of    certain 
actions 

1828 
1801 

1800 
1801 
1798 
1801 
1801 

21* 
193 

98 
193 

22 
193 
193 

1  H  10 

1787 

AU 

1787 

AU 

3 

t 

AU 

1787 

3 

5 

All 

8 

1787 

AU 

1787 

7 

1787 

All 

AU 

4r^.  ^11.. 

All. 

8»    pt.    providing    that 
every  attorney  neglect- 
ing to  file  his  warrant 
of  attorney  shall  forfeit 
£10 

AU 

17 

1801 
1801 
1801 

1788 
1801 
1789 
1801 
1801 
1828 
1801 
1801 
1801 
1801 
1813 

193 
193 
193 

73 
193 

25 
193 
193 

21* 
193 
193 
193 
193 
202 

1787 
1787 

1;^^}::.:: 

1787 

AU 

1787 

AH 

2 

8 

1787 
1787 

1-4.  7.  10-12.. 
AU 

AU 

1-4.  7.  10-12 

All 

AU 

AU 

All 

10 

All 

mn 

1787 

AU 

1787 

All 

1787 
1787 

AU 

10 

1781 

AU 

1787 

All 

1 

1787 

AU 

AU 

20 

Part  relating  to  the  dty 

of  New  York 

AU 

1801 
1797 

1804 
1801 

193 
20 

27 
193 

1787 

AU 

20 

AU 

54 

1787 

1788 

AU 

All 

AU 

AU 

All 

AU 

1801 
1800 
1828 
1828 
1828 
1801 
1828 
1828 
1828 

193 
90 
21* 
21* 
21* 

193 
21* 
21* 
21* 



1788 

AU 

3 

^7HH 

AU 

1  f  18 

1788 

All 

1  1  19 

1788 

All 

1  1  20 

1788 

Al 

AU 

All 

1788 

AU 

1  ^  21 

17S8 

All 

AU 

I  5  22 
1  1  23 

1788 

AU; 

AU '. 

See 
note 
1122] 


[123] 


[134] 


i 


II2»] 


[126] 


*  Second  meeting. 


SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Hereby 
Kepealed 

PHEVIOU8  Repeals 

L.    ( 

3h. 

Section 

Section 

REPEALING  STAT- 
UTES 

L.   1 

Ch.l     5 

See 

178S 
1788 
1788 
1788 

U 

n 

It 
3^ 
3^ 
3( 
3i 
4] 
4J 
4( 

7: 

2 

2{ 

5 
5* 

5j 

IJ 
2( 
3J 
2i 
3« 

4; 

3( 
3 

7< 

; 
i( 

44 

7( 
2 

I 

i    All  .   .   . 

All 

1801 
1801 
ISOl 
1828 
1828 
1813 
1801 

193 

103 

193 

21*  1  5 
21*  1  i 

202 

193 

r    7 

7 

J    1    . . 

1 

I     All 

All.. 
2.  .  .  . 

32 

1788 

I     2 

33 

1788 
1788 

J     1-26,  29-31..  . 
f     12   13. .  .  . 

1-26. 
12.  K 

29-31 

J 

1788 

L     All 

.  [127] 

1788 

\     1-13. . 

1-13. 
1-^1. 

1801 
1801 

193 
19a 

1788 

J     1-31 

1788 

J     2,   pt.   repeal- 
ing L.  1781, 
Clis.  26,  47, 
L.  178:?.  Cl\. 
39,  L.  1786, 
Cli.  33.  I  7, 
L.  1787,  Ch. 
35  pt 

.  [138] 

1789 
1789 

I     All .  .' . .  '   . 

All.  . 

1801 

> 

1796 
1801 
1801 
1797 
1801 
1801 
1801 

f 
1791 
1801 
1801 
1801 

193 

8     5 
190     5 
193 

8     6 
193 
193 
193 

8     1 

19S 
193 
193 

J     AH 

1,  part  allowing  costs  tc 
be  paid  out  of  a  fine  foi 
a  misdemeanor 

All 

)     AH 

All 

1789 

3 

1790 

I     All 

All 

All 

All 

Part   relating  to   a<lver 
tisement    of    wiles    o 
goods  an<l  chattels. . . 

All 

1790 

I     All 

1790 

J     AH 

I    12 

1790 

1,  2.. 
AU.. 

1791 

J     All 

1791 

3     All 

.  [139) 

1791 

2     All 

All.  . 
All.. 
All.  . 

1801 
1828 
1801 

193 
21*  1  5 
193 

1791 

3     A] 

36 

1791 

^     All 

1792 

i?     All 

.  [130] 

1792 

>     1-4 

1-4.. 

3 

All .  . 
All.. 
All.. 

1801 
1793 
1801 
1801 
1801 

193 

3e    5 

193 
193 
193 

1792 
1793 

J     All 

J     All 

1794 

5     .Ml 

1795 

I     All 

.  [131] 

1 79.') 

I     All 

AH.  . 

1801 

193 

1796 
1796 
1796 

2     AU 

.  [133] 

^     5 

)     All 

5 

AU 

1 

Part  relating  to  the  cit> 

of  New  York 

All      

1801 
1801 
1801 

1881 
1801 
1801 
1801 
1801 

193 
193 
193 

537     1 

193 

193 

193 

193 

1796 

J     1 

1796 
1797 

)     All 

\     AU 

AU.  . 

1797 
1797 

>     All 

\     All 

... 

All .  . 
AU.  . 

•  Second  meeting. 
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SCHEDULE  OF  LAWS  REPEALED. 


SiATUTB     Hereby 
Repealed 

Previous  RsraAUB 

T. 

Ch. 

Section 

Section 

REPEALING  STAY. 
UTE8 

L.   1    Ch.l     8 

See 
note 

179T 

13 

'     20 

31 

84 
I       8 
i     22 
(     52 
(     68 
i     75 

;   91 

100 
105 

;  108 
;  111 

1 

5 
44 

64 

SS 

87 

92 
12 
22 

41 
60 
90 
94 
98 
100 
122 
8 
10 
13 
25 
30 
32 
47 
49 

50 
52 
60 
65 
70 
73 
75 
77 

All 

All 

ISOI   193 

1797 

20 

£133/ 

1797 
17Q7 

6.  7,  10,  11... 
All. 

6.  7.  10.  11 

All 

All 

1801    193 
1801    193 
1801    193 
1801   193 

179€ 

All 

1791' 

4  5 

4.  5 

1791' 

All 

\m] 

179^ 

18     ... 

1701^ 

9     

9 

1801   193 
1801  193 

179fi 

All 

All 

179P 

All      .. 

[I37J 

179f^ 

.\ll 

All 

1801   193 
1801   193 
1848  379     16 
1801   193 
1801   193 
1801   193 
1801   193 
1801  193 
1801  193 
1801  193 
1801   193 
1801  193 

1881     537  1 
1801   193 
1801  193 
1801   193 

1800  122     3 

1801  193 
1801   193 
1801   193 
1813  202 

1828     21*  1  5  42 
1228     21*  1  J  44 
1828     21*  1  1  46 
1828     21*  1  ^  48 
1813  202 
182a    21*  1 1  54 

1822  226     4 

1881  537       1  ^ 
1828     il*     1  1« 
1813  202 
1828     21*     1151 
1813  202 
1813  202 
1813  202 
1813  202 
1813  202 

1881  537    1 
1813  202 

M9fi 

All. 

All .... ; 

179fi 

All 

1 

179fl 

All 

All 

All 

179fl 

All 

Al 

2-6 

179fl 

2-6 

1799 

All 

All 

1799 

All 

AU 

1799 

AH 

All 

1799 

1 

1 

180( 

All 

AU 

Part  relating  to  the  dty 

of  New  York 

AU 

1,  2 

18O0 

All 

180C 

All 

[I3»I 

18O0 

1,  2 

18O0 

All 

AU 

1800 

1,  2 

1,  2 

AU 

AU 

AU 

180( 

All 

180C 

All 

180( 

All 

180] 

All! ::::;::;: 

AU 

1801 

7-11 

7-11, 

1801 

All 

AU 

1801 

AH 

AU 

1801 

All 

All 

1801 

AH 

AU 

1801 

AH 

AU 

.21  pt.  relating  to  attach- 
ment of  vessels 

Part  relating  to  the  city 

of  New  York 

AU 

1801 

All 

AH 

( 

1801 

AU 

1801 

2 

2 

t 

1801 

19 

19 

1-5,  7-9 

All.*.'.;;;;;'.;;;:;;:::! 
AU 

1801 
1801 

1-5.  7-9 

4 

1801 

All 

1801 

All 

l;  2,  4-14,  20- 
24 

1801 

1.  2.  4-14,  20-24:   pt.  re- 
lating  to  the  city  of  New 
Yoik 

1.2.4-14,  20-34 

087 

« 

Second  meeting. 
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SCHEDULE  OV  LAWS  REPEALED. 


Statutes  Heseby 
Repeaiji'd 

Previous  Repeaus 

L. 

Ch. 

Section 

Section 

REPEALING 

utes 

8TAT- 

L.  1    Ch.| 

i 

Bee 
not« 

1801     87 
1801     00 
1801     01 

1 

1-18,  20-24... 
5.6 

1-8,  10,  21,  24 

1 

1828     21* 
1813  202 

1881  537 
1813  202 

1813  202 
1813  202 
1813  202 

'  1813  202 

'  1824      2 

'  1824    23 

1824  181 
1828     21* 
1813  203 
1813  202 
1813  203 
1808  204 

^  1803     65 

^  1805    «} 
18C3  lO:} 
1813  203 
1813  202 
1813  203 
1811     43 
1828     21* 

1162 

1 

2 

2 

4 
11  5« 

31 

2 

5 
33 

2 

1167 
6 
6 

6 

62 

1 

1-18.  20-24 

5.  6,  pt.  relating  to  the 

city  of  New  Yoric 

5,  6 

1801     08 

1-8.  10,  21,  24-27 

1861   102 

All 

1801    105 

All 

6,  7,  ft,  11^13. 
14     to  pro- 
Vljoat  16-18.. 

All     

AU 

1801   110 

6.  7.  9,  11-13,  14  to  pro- 
visos, 15^18 

0.  pt.  relating  to  time  o 
holding  courts  In  Onon 
daga  coimty 

9,.  pt.  relating  to  time  o 

.  hoUUng.  courts  in  Gen 
esee.county 

9,  pt.  relating  to  time  o 
hoUUng  courts  in  Oneidn 
county 

9     , , . 

1 

\IS,\  \\h 

AM 

*    AH ' 

AU 

18C1    141 

All 

1-10,12-22,.. 

AU 

All :. 

AU , 

All 

1801   165 

.1-10.  12-22 

6,  pt.  aftecting  Oolumbis 
count  V 

1801   170 

6,  pt.  to  tlie  words  "citj 
4.  first  uroviiio. 

1801   17J| 
1801    17e 

AU 

1-9,  11 

1801  isn 

1-5 

3,  provisos. • . . , , 

£l»l 

1801    190 

AU. 

AIL.'.;.:; ii'.u  isw  83 

1,  proviso ,    1804     58 

1802:     15 

An 

All 

AU 

1813  203 
1813  202 

1802     31 

Aii:.:.;:;:::;;:::::: 

1802     83 

2-5 

2-5 , . . .    1813  202 

r 

1803  lie 

AU 

5 R.L 

AU , 

.   1813     83 
1813  202 
1813  202 
1813  202 

1803       2 

AU 

1 , 

(1401 

ISOft'  ^c 

All 

Ail.....;;;;:;.:;..;;; 

1803     5.T 
1803     99 

2 

AU 

All.*.*.'.';*:;;:::;:;:;;::  isia  262* 

luu 

1803  103 

1804  27 

m  32.38.... 
54 

19,32,33 

54 k . .  • . . 

1813  202 
1S07  130 
1881  537 

ill!  Si 

AU 

54 

1804     5£ 

AU   

1804     5fl 

AU 

AU 

1804     6S 

AU 

AU 1813  202 

1804     78 

t,    2    to    first 
•  period 

nd  meeting. 

1.  2  to  first  ueriod 

1813  202 

♦Seco 

Wis 


SCHEDULE  OF  LAWS  BEPEALED. 


Repealed 

Previous  Repbaus 

T. 

Ch. 

Section 

Section 

REPEALINO 
UTEfi 

8TAT- 

L.  1 

Ch.l 

S         ^ee 

1804  lOS 

1804  109 

1805  17 

1805     03 
1805     04 

All 

AU 1813 

30.31 1813 

2,  3,  except  part  relating 

202 
202 

164 

21* 
202 
204 
202 
202 
202 
202 
202 

43 
537 
203 
202 
202 
202 
145 
202 
202 

43 
202 
202 

30,31 

2,  3 

All 

to  state  printing  in  city 
of  Albany 

i'^:::::::;:::::::::: 

1809 
1828 
1813 
1808 
1813 

13 
11166 

All 

AU 

All 

31 

1805     99 

All 

AU 1813 

1805  102 

1     .• . 

1 

1813 
1813 
1813 
1811 
1881 
1813 
1818 
1813 
1813 
1808 
1813 
1813 
1811 
1813 
1813 

1805  135 

1806  10 

4,  29 

2  8 

29 

[142] 

2,3 

AU 

1806     92 

All        ... 

2 

1806  136 

1807  63 
1807     89 
1807  107 
1807  130 
1807  133 

12 

12 

1 

JA:*  *::*: 

All 

All 

All V  . 

1-3,  5-S 

All 

1-3,  &-8 

AU   

All 

3 

2 

All 

AU   

1807  146 

AU 

All   

1807  158 

1807  183 

1808  2 

AH 

2 

29,  ao 

AU 

29,  30 

Aii 

1808       8 
18()8   145 

All        

[143] 

All 

AU 

1813 
1S13 
1813 
1813 
1813 
1.S13 
U'.IO 
1813 
1813 
1813 
1813 
1813 
1813 
1813 
1813 
1813 
1813 
1813 
1813 
1813 
1813 
1813 
1813 

202 
202 
202 
202 
202 
202 
193 
202 
202 
202 
202 
202 
202 
202 
202 
202 
202 
202 
202 
202 
202 
202 
202 

537 
202 
202 
202 
202 
21* 

1808    155 

21         

21 

1K08    156 

All 

AU 

1808   173 
1808  200 

All 

AU 

All 

AU 

1-7,9-31 

25 

1808  204 

1-7,  9-31 

All 

14 

1808  219 

1809  83 
1809   124 
1809  137 

All   

All. 

AU 

All 

AU   

All      . 

AU 

lJtf)Q   148 

All 

AU 

1809   186 
IS  10      .^6 

1.  2,  5 

All 

1,2,  6 '.. 

AU. 

1810     64 

All             .... 

All 

1810   187 
1810  193 
1810  194 

1-4 

14.  35 

2 

1-4 

35   

tl441 

2.. 

1810   196 

All 

AU 

1811        1 

1 

1.... 

All      

1811     43 

AU 

1    2 

1811     88 
ISll   196 

1,  2. • 

2       

2 

1811  202 

18 

18,    pt.    relatinK   to   thf 

1811  238 
:811  246 

1812  185 

1.  3.  5-8 

44,  46.  4T.... 
•   All 

city  of  New  York ISSl 

18 1813 

1,3,  fi-8 1813 

44,  4(5.47 1813 

AU 1813 

All 1828 

1 

1813  129 

AU 

111112 

* 

Second  meeting. 
80 
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SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Hereby 
Repealep 


1813  203     25,  34,  60 

1813  204     All 

1813t     4     1-8 

I813t  16     All 

1813t  17     All 

1813t  48     All 

1813t  60     All 

1813t  63     AU 

1813t  55     5.6 

1813t  56  1-27.  29;  30, 
first  sentence, 

31-36 

1813t  67     All 

1813t  58     All 

1813t  61     AU 

1818t  63     All 

1813t  66     All 


1813t  66   1-14. 
1813t  79  AU..., 


Pbevious  Rspeau 


Section 


REPEALING  STAT- 
UTES 


L.    I     Ch.|       J 


See 
-note 

25,  34 1828     21*  1  1  165(145:. 

All 1828     21«1168 

1-8;    pt.  relating  to  the 

dty  of  New  York 1881  637 

1-8 1828     21 

All 1S28     21* 

AU 1828     21 

9 1818  259     18 

AU 1828     21*15107 

1828     21*  1 V 


1 

♦  H86 

*  H87 


All 

11,    pt.    exempting    de- 


122 


fendant'8  body  from  ex- 
ecution  1816  236    53 

AU 1824  238    43 

AU 1828  21*11101 

6.6 1828  21*  IT  119 


1-27,  29:  30,  first  sen- 
tence, 31-35 

AU 

AU 

All 

All 

4.  pt.  relating  to  time  of 
holding  courts  of  com- 
mon pleas  and  general 
sessions  in  Rensselaer 
county 

4,  pt.  relating  to  Oatta- 
raugus  county 

4.  pt.  relating  to  Onon- 
daga county 

4,  pt.  relating  to  Genesee 
county 

4,  pt.  relating  to  Oneida 
county 

4,  pt.  providing  that 
courts  snail  be  held  al- 
ternately at  Bedford  and 
White  Plains.  West- 
chester county 

11,  pt.  requiring  the  men- 
tion of  assistant  justices 
in  the  caption  and  con- 
tinuance of  records 

AU 

1-14,  pt.  relating  to  the 
city  of  New  York 

1-14 

17-22 


1828 
1828 
1828 
1828 
1828 


21*  1 f 124 
21*  1 1  92 


21*  11 

21*  It 
21*  11 


113 
110 


1815  112  3 

1823  101  3 

1824  2  2 
1824  23  2 
1824  181  4 

1870  650  1 


*  Second  meeting. 


24 

Part  relating  to  the  city 

of  New  York 

All 

t  Revised  Laws. 


1818  60    3 
1828     21*  1 1 131 

1881  537     1 
1828     21*  1189 
1815  157     8 

1819  166     4 

1881  637     1 
1828     21*  1 1 1ll 


SCHEDULE  OF  LAWS  REPEALED. 


Statutbb  Hereby 
Repealed 


1813t  83     AU. 


pREViotTB  Repeals 


Section 


REPEALING  STAT- 
UTES 


L.   I  Ch.  1      I 


1,  pt.  relating  to  cor- 
oners' fees  in  counties 
of  Richmond,  Kings, 
Queens  and  Suffolk  ror 
viewing  each  body  and 
taking    and     returning 


See 
-note 


29 

the  inquisition 1815  183    1 

1.  pt.  relating  to  fees  of 
counselors,  solidtors  and 
sergeants 1818  230    S 

1813 t  86 

1,  pt.  relating  to  fees  of 
masters,  reijister  and  as- 
sistant   register,    clerk, 
examiner  and  sergeant- 

at-arms 1823 

1.  pt.  relating  to  taking 

inquisitions 1826 

AU 1828 

29,  pt.  relating  to  the  dty 

ofTifewYork. 1881 

29 1815 

AU 1828 

1-23 1828 

19.  pt.  requiring  the  reg- 
ister in  chancery  in  New 
York  to  keep  an  account 
with  the  Bank  of  New 

York 1823 

20 1814 

All 1828 

AU 1828 

All 1828 

269    9 

62    2 

21«  1 1 126 

1813t  93 
1813  '  95 

All 

637     1 

157    8 
21*  1184 
21*  l1  120 

1-23 

1813t  96 

All 

269     10 
163     2 
21*  If 90 

1813  lOO 

All 

21*  1 '    123 

1813  102 

aS:   : 

21*  1 '    138 

1814     19 

AU 

AU 1828 

21*  1 '    167 

1814  108 

aS::.:  :  :  : 

AU 1828 

21*  1 '    170 

1814  141 

AU 

TlAhl 

1814  162 

1 

:::::::::::::;;:::;::: ::::  ""  ::;    fu7i 

1814  163 

All 

AU 1828 

21*  li  172 

1814  193 

All 

[146] 

1814  198 

Au:::;.:::;: 

AU 1828 

21*  1 i  176 

1814  200 

37,  40 

All  (38SC88.). 

37,  40 1828 

21*  1  i  177 

1814  23 

1815  38 

All 1828 

All 1828 

All , 1828 

21*  1  1  182 
21*  1 i  183 

1815     77 

Al        

21*  1  f 120 

1815     82 

All 

AU 1828 

All 1828 

All 1828 

All 1828 

27 1828 

21*  1 f  185 

1815  106 

AU 

21*  1  f 189 

1815  150 

AU 

21*  1  f 194 

1815  227 
1815  266 

AU 

27 

21*  1  1202 
21*  1  in  126, 

1816  177 

AU 

All 1828 

1 1828 

23,  45,  49,  53 1828 

46 1824 

Part  relating  to  the  city 

of  New  York 1881 

AU 1824 

21*  1  1  214 

1816  210 

1816  236 

1817  21 

1 

23.  45,  49,  53 . 

AU 

21*  1  5  215 
21*  11217 
238     43 

I  meeting. 

537     1 
238    43 

t  Revised  Laws. 
031 

♦Secon*^ 

i 


SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Hereby 
Repealed 


Previous  "BlevAaia 


AootiQn 


^  REPEALING  STAT- 
UTES 


L.  I  Cli.  I  (    See 


note 


1817  28 
1817  32 
1817  60 
1817  90 
1817  179 
1817  251 
1817  278 

1817  280 

1818  5 
1818  60 
1818  94 


1818  171 
1818  175 


MI..., 
All.... 

2 

All 

All.  ... 
All 

1.  a... 

4 

All.... 
I,  3«  4. 
i\ll.... 


All. 
All. 
2... 


1828  21*  If  a2L 
1828"21»  15222 
1828'    21*  in  226 


AU.. 
All.. 
1.  2. 
4.  .. 
All. 


1828  21*  15  233 

1828  21*  1  5  240 

1828  21*  15243 

1828  21*  15  244 

1828  21*  15  245 


[ISO] 


•AU. 
All. 


9t  pt.  relating  to  aesistatit 
justices  in  the  city  of 
New  York 

AU 

AU , 


[151] 


1820  160     4 
1824  238     43 
1828     21*  1" 


1818  106     All. 


1818  226 
1818  227 


1818  230 
1818  259 


AU. 
AU. 


AU. 
2... 
AU. 

AU. 


Part  jelating^  to  the  city 


1828 
1828 
1828 
1828 
1828 


21*  \* 
21*  1* 
21*  1^ 
21*  1* 
21*  1* 


255 

86 

256 

86 


New  York. 


AU 

1,  2.  4-16,  18. 
19 


1818  265  AU. 


1818  369 
1818  272 
1818  277 

1818  283 

1819  27 


1819  40 

1819  1,56 

1S19  166 

1819  178 
1810  2:J2 

1820  122 
1820  1.59 
1820  160 


1820  184 
1820  104 


1820  214 
IK20  216 
1S20  219 


AH. 
2... 
AH. 
8... 
AU. 


1.  2»  4-16,  18,  19 

« 

Part  relating  to  the  city 

of  New  York 

AU 

AU 


AU. 
8. 


AU. 
AH. 
AH. 
AH. 
AH. 
2. 


Part  relating  to  the  city 

of  Nt*w  York 

AU 

AJl.. 

AU 

AU 


1881  537     1 

1820  194     10  ^ 

1828  m*  15126 

1828     21*  15  265 

1821  38     1 

1881   537     1 
1824  238  .43  . 
1828     21*1  5^9 
1828     21*1  52m 
1828     21*  1  5  263 
1828     21*  1 5  369 


1881  537     1 
1828     21*1*271 
1828     21*1  $248 
1828 
1828 


AH 

4.  pt.  affecting 
L.  1818,  Ch, 
94,  §  8 


AU. 
All. 


All. 
2... 
All. 


AU. 
AU. 
AU. 


♦  Second  meeting. 


4»  ijt,  relating  to  the.  city 
of  Now  York 

4.  pt.  affecting  L.  1818, 
Qi.  94,  J  8 

AU 

6,  pt.  relating  to  fees  for 
services  of  justices  and 
sheriffs. . .  < 

All 

AU 

AU 

AU 


dn2 


21*  it 

21*  15 
31*  11 

18  21*  i"5 
8  21*  1  5 
•8     21*  15 


1S28 
1828 
1828 


1881  537  1 


550 
299 
301 


tmj 


1824  238  43^^ 
1828  21*  1  5^08 


1823 

1828 
1828 
1828 


S9  35 
5l*  15  304 
21*  1  5  308 
21*  15309 


1828  21*  1 5  310 


30HBDUUE  OF  LAWS  REPEAIiED. 


Statutes  Hereby 
Repealed 


Peevioub  RBiVAia 


note 
C»54] 


[155] 


1823  207 
1823  269 


1824  26 
1824  44 
1824  48 
1824  5o 
1824  81 
1824  205 
1824  233 
1824  238 

1824  261 

1824  325 

1825  4 
1825  263 


All 

6-17.  35. 


AU 

AU 

All 

All 

All 

12 

All 

1-26,       28-43, 

45,  46 

All 

1-4 

AU 

All 


1825  323 

1826  62 
1826  87 
1886  157 

1825  289 
2820  303 

1826  309 

1827  77 


All. 
2... 
AU. 
AU. 
4... 
All. 
1-3. 
All. 


[156] 


1-6,  8 

13.  15,  16;  pt.  relating,  to 

city  of  New  Yorle 

13,  15,  16 

All 

6-17,  35;  pt.  relating  to 

the  city  of  New  York. . 

6-17,  35 

11,  14.  15.  16,  pt.  relating 

to  fees,  17.  35 

All ■.. 

AU. 
AU. 
AU. 

i2!; 

AU. 


11[382 


1881  537     1 


1828     21 
1828     21 

18S1-  537 
18^8     2J 


1828 
1828 


1-26,  28-43,  45,  46...'.. 

AU 

1-1 

Part  fixing  salary  of  re- 
porter  


21 
21 

...  II 

1828     21 

1828    ii 
1828     ^ 


^1: 


4. 
AU. 
1-3. 
All. 


1828 
1828 
182$  21 


1828  21 

1828  2t 

1828  21 

1828  21 

1848  379 

1828  21 

1828  21' 

1828  21 

1828  21 

1828  21 


1 1390 
111392 

1 
111400 


i 


[159] 


I  1410 

II  417 
111390 


11 

15 


[160] 


551 
449 
456 
463' 


11472 
1  1483 
11486 
11489 
11499 


♦  Second  meeting. 


r 


SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Herebt 
Rbpealed 


1827     203     AM. 
1S7     234    AU. 


1827  250     AU. 


1828  134     All 

1828  20*  16.  %i  t  8,  37- 
44. 48-60,  52- 
56 


Previous  Repeals 


Section 


REPEALINO  STAT- 
UTES 


L.  I    Ch.l     §        See 
note 


All 1828     21*11(509 

Part  relating  to  the  city 

of  New  York 1881  537     1 

All 1828  21*  1  1[  515 

Part  relating  to  the  city 

of  New  York 1881  537     1 

All 1828  21*  1 1519 


ri6ij 

163]^ 


1828 


1829  39 
1820  108 
1829  225 

1829  252 

1830  5 
1830  12 
1830  28 


21*  1,  1*1  2,  7,  10, 
17,  lW-23.32, 
33.  :lfi,  44,  46, 
4&  54,  56.  />8, 
62,  B7.  SW,  84. 
we-eO,  !I2,  I>3, 
101,107.  110- 
113.  no.  120. 
.  122-124.  126. 
131,  138,  165, 
167,  )70,  172, 
176.  177,  182, 
183.  rS5,  189, 
104,  J)2,  214, 
21s,  ::17.  221, 
222.  s\S,  240. 
243,  :^i4,  251, 
255-1^  >7,  261, 
aa.'i,  Jm,  268, 
271,  J^,  299, 
301  :  1)2,  304, 
„>,o  wlO,  314, 
319,  323.  326, 
333,  339,  340, 
343,  347,  360, 
364,  367,  372, 
370.  382.  390. 
392.  401.  403. 
405.  409,  410, 
417,  449,  456, 
463,  472,  486, 
489.  499.  509. 
515.  519,  550. 

Ail 

All 

All 

All 

3 

All 

All 


15,  t  37 1830  320  14       [163]' 

15.  11  8,  38,  39,  43,  44, 

48-50,  52-56 1880  245  2 

15,1148,53-55 1877  417  2 


All 1880  245     2 


[163] 

1641 
16S 
166 
168 
169 
170 


*  Second  meeting. 

t  Ed. — 1  4  is  also  repealed,  according  to  section  4  of  L.  1909,  di.  05. 


884 


SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Hebebt 
Repealed 


1830     76    All . 


1830  105  2... 
1830  185  AU. 


1830  238  All 

1830  320  14-23.  30-38. 
40-50.  62-57, 
63.  64,  68. 


1831  24 

All 

1831  191 

All 

1831  200 
1831  287 

All 

All 

1831  300 

All 

1832   7  All. 
1832  24  All . 


1832  128  1-5,  7,  8. 


1832  158  All. 


1832  210 
1832  211 
1832  246 
1832  276 


1832  295 
1832  308 


All. 
AU. 
3... 
All. 


All. 
AU. 


Pbevious  Rspeaub 


Section 


Part  relating  to  the  city 

of  New  York 

AU 


BEPEAUNG  STAl^ 
UTE8 

L.  I  Ch.  I     I        See 
note 


1881   537     1 
1880  245     118 


Part  relating  to  the  city 

of  New  York 

All 


[170 


1881  537     1 
1880  245     lt8 


14,  15.  16  pt.  adding  8I 
63-68  to  R.  S..  pt.  2,  eh. 
^ i  19-23,32-34. 


[172] 


6,  tit.  1 
36-38. 
64.... 

17 

18 

35. 

35. 

50. 


.9.  52-67,  63. 


Part  relating  to  the  city 
of  New  York 

AU 

3 

All 

2,  pt.  relating  to  order  of 
publication  of  notice  and 
time 

All 

AU 

2,  pt.  declaring  that  the 
provisions  of  |  1  shaU 
not  extend  to  persons 
who  have  not  been  resi- 
dents for  one  year 

26 

30.  t  1 

34 

All 

All 

Part  relating  to  the  city 
of  New  York 

AU 

1-5.  7,  8;  pt.  relating  to 
the  city  or  New  York. . 

1-5,  7.  8 

5 

Part  relating  to  the  city 
of  New  York 

AU 


1880  245  2 

1873  79  1 

1893  686  1 

1847  429  1 

1864  280  5 

1862  482  34 


[173]* 


1881  637  1  [174] 

1880  245  119 

1886  593  116 

1877  417  1^6 


1842  277 
1880  245 
1880  245 


1  J9 
119 


( 


1840  165     1 
1886  593    116 
1840  377     2 
1840  317.    2  * 

1880  245     119 
11  10 


1880  245 

1881  537 

1880  245 

1881  537 
1877  417 
1848  379 


1 
2 

1 
116 

15 


1881  537     1 
1877  417     116 


AU. 
3.. 
2.., 
3... 
AU. 
AU. 


1880  245  1  1  10 

1896  548  1 

1835  211  1 

1837     93  1 

1877  417  116 

1880  245  1  1  10 


[17S\ 


[176] 


085 


SCIIB]>UIJ&  OF  LAWS  REPEALED.. 


'/ 


Statutes  Hebbby 
Repealed 

Previous  Repbaus 

L. 

Ch. 

Section 

Section 

repealing  stat- 
utes 

L.  i  Ch.  1     §       See 
note 

1833  14 
1833  42 
183^  169 


1833  187 

183.3  223 

1639  227 

1833  271 


1834 
34 


1 
38 
88 

1834  109 
1834  235 
1834  245 
1834  262 

1834  308 
1^35  159 
1«85  189 

1835  197 
1835  211' 

1835  265 

1836  30 
1836  439 
1836  499' 
1836  dS5 

1836  526 

1837  93 
1837  367 
1837  410 
1837  418 
1837  430 
1837  460 


1837  462 

1837  46^ 

1837  46o 

1837  468 


1838  129 
^^m  138 
1838  149 
1838  212 
1838  243 


1838  26Sf 
IBeS  266 


All. 
AU. 
All. 


All.. 
All.. 
All., 
All.. 

All.. 
All.. 
All.. 
All.. 
All.  . 
All.. 
All.. 
All.. 
All., 

;ah.. 

All.. 
All.. 
All.. 
All.. 
All.. 
All.. 
All.. 
All.. 
All.. 
All.. 
All.. 
All.'. 
2.3. 
AU.. 


All. 
All. 
All. 
All. 


All. 
All. 
All. 
AU. 
AU. 


All. 
Ail. 


All 

AU 

1,  pt.  relating  to  terms  of 

Bupreme  court 

All 

All 

All 

AU 

1-6,  7-9 

AU 


1877  417 
1880  245 

1848  379 
1877  417 
1877  417 
1880  245 
1880  245 
1877  417 
1880  245 


AU.;. 
AU... 


All. 
All. 
AU. 
All. 
AU. 
1... 
All. 
AU. 
AU. 
All. 


1880  245 
1880  245 
1877  417 
1880  245 
1877  417 
1867  116 
1877  417 
1877  417 
1877  417 
1840  386 


AU. 
AU. 
AU. 
AU. 
AU. 
AU. 
AU. 
AU. 


8,  fiubd.  3 . 
25-33,  36. . 

40 

64.  t 

72 

All 

AU 

1. 


1 

Part  rolatlng  to  the  cHy 

of  New  York 

AU 

AU 

AU 

All 

AU, 

1 

3 

AU 

AU 

8 


1863  362 
1840  384 
1862  229 

1874  267 
1844  104 
1843  172 
1880  245 
1877  417 
1880  245 

1880  245 

1881  537 
1877  417 
1877  417 
1880  245 
1880  245 
1880  245 

1875  334 
1847  329 
1880  245 
1830  317 
1880  245 


1J7 


1837  460 
.1880  245 


71 
IK  12 


.[1771 
[1781 


119 

1 

1J9 

1J9 

ll9 

20 


1877  417 

10 

1877  417 

10 

1877  417 

10 

1880  245 

13 

1877  417 

11 

1880  245 

14 

1838  266 

9 

1880  245 

1' 

14 

1 
1 

1-10 

1 
1 
1 

1114 

1114 
1114 


[I7»] 


[IN] 


[181] 


1 

1111 

lll2 

1115 

11 W 

1115 

1 

1 

1115 

1 

3 


fl84 


SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Hereby 
Repealed 

Previous  Repeals 

L. 

Ch. 

Section 

Section 

RBPEALINQ  STAT- 
UTES 

L.   1  Ch. 

1     1        See 

1839     74 

AU. .. 

AU... 

Part  relating  to  the  city 

of  New  York 

Part  relating  to  the  city 

of  New  York 

1 

1880  245 

1881  537 

1881  537 
1841   272 
1877  417 

2 

1839  101 

All. .. 

1889  211 

All. .. 

1           [183] 

1839  a03 

AU. .. . 

1           [I84j 

1839  307 

All 

AU 

It  13 
[185] 

1839  317 

AU 

All 

Part  relating  to  the  city 
of  New  York 

j^::::::::::::::::::: 

1.3 

1877  417 

1881   537 
1880  245 
1877  417 
1847  349 

i  H  13  ^ 

1839  342 

All 

1839  M6 

AU 

1 

1116 
1  1  13 

1839  367 

1,  3..  . 

4 

1840    38 

All 

ri87i 

1840     41 

ch.  1.  tit.  5, 

S  20,  subd.  2| 

riMi 

1840  162 

Al 

All 

1842  240 
1880  245 
1880  245 
1880  245 
1880  245 

1880  245 

1881  .':37 
1848  379 
1842  107 
1880  245 

2            

AU 

2 

1840  165 

All 

11  17 

1840  177 

•   All 

All 

2 

All 

Part  relating  to  the  city 

of  New  York 

1.2 

2 

All 

11  17 

iSio  239 

2.  3 .  .  . 

1  f  17  [149] 

AU . ... 

1117 

IMO  314 

AU 

1840  317 
1840  320 

AU... 
AU.    .  . 

i5         '"«' 
2                 ♦ 
1117 
[I»|] 

1840  342 

AU 

? 

5 

1841   237 

1841  237 
1844  346 

1842  277 
1S80   245 
1880  245 
1842  197 
li'77  417 
1880  245 
ISSO  245 
1880   245 
1880  245 
1842  202 
1844  312 
U4  1    104 

1880  245 

1881  5.37 
1S80   245 

1                  * 

All               4 

2 

9 

5                  • 

12        

6                  * 

AIL      . 

1J17 
1 1  17 

1840  347 

Au:::::;;:!:::::::::: 

1840  354 

AU.  .. 

3 

AU 

All 

AU      

6 

1840  377 
1840  37B 

All. 

2 
2 

1117 
1  1  17 

■All. 

AU 

AU 

1840  384 

All 

1  I  17 

1840  380 

AU. 

10 

2 

• 
All ... . 

31                

3 

1841     38 

32.  33.  38 

Part  relating  to  the  city 

of  New  York 

All      

8 

11  17 

All 

1 

1  118 

1841      56 
1841   IW 
1841   138 
1841   141 
1841  193 

All 

1SS2  402 

1 

AU 

All   

ISSO   2-^5 
1S80  245 
1880  245 
1877  417 

1  1  18 

All 

All 

1  1  18 

AU 

AU    

1  1  18 

AU.... 

AU 

11  la 

i 


987 


SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Hereby 
Repealed 

pRBVioua  Repeals 

L. 

Ch. 

Section 

RBPBALINa  BTAT- 

Section                             ^^*« 

L.  I  Ch. 

I     «       8« 

1841   224 

All 

Part  relating  to  the  city 

of  New  York 1881  537 

AU 1877  417 

3 1842  202 

All 1877  417 

All 1880  245 

AU 1877  417 

AU 1877  417 

AU 1877  417 

AU 1880  245 

All 1880  245 

AU 1880  245 

All 1880  245 

1 1866  782 

1 1877  417 

1,  2 1893  686 

2 1889  406 

AU 1880  245 

1841  237 

All 

1 
1115 

2     m 

1115 

1841   242 

)     AU 

1841   257 

'     AU 

1<   18 

1841   272 

5     All 

r   15 

1841   282 

AU 

1*   15 

1841   297 
1841  321 

All 

AU 

2 
2 

11  IS 

1842     38 

AU 

2 

1842  107 

Ai": :.:...:.: 

1119 

1842  157 

1,  2 

1               • 

1842  197 

All 

1116 

2              • 
1110 

1842  202 

All 

......  [IMJ 

1842  240 

AU 

All 1880  245 

6,  pt.  amending  R.  8.,  pt. 
3,  ch.  8,  tit.  15.  1  8.  .  .    1844  346 

All 1880  245 

1 1844  341 

3 1844  341 

1119 

1842   277 
1842  309 

All 

AU 

4 

1119 

1        [IMJ* 

^ riMi 

....    I 

1842  324 

AU 

1843       9 

All 

AU.  . . 

1880  245 

1843   121 

AU 

All.  .. 

1880  245 

1120 

1843   172 

All. 

All.  . . 

1880  245 

1120 

1843   177 

4 

4 

- IJUM  24.'i 

ll20 

1843   187 

All 

AU 1880  245 

All t...    1833  245 

All 1896  548 

AU 1880  245 

1.  3-8 1877  417 

Part  relating  to  the  city 

of  New  York 1881  637 

All 1880  245 

All 1880  245 

4,  5:  pt.  relating  to  the 

city  of  New  York 1881  637 

4,  5 1877  417 

AU 1845  214 

All 1880  245 

All 1880  245 

1 1845     10 

All 1880  245 

3 1869  807 

AU 1877  417 

2 

1843   201 

AU 

1120 

1843   20,^ 

AU 

1 

1844     11 

AU 

1121 
1118 

1844   104 

All 

1844   127 

All 

1 

1121 

1121 

1844   148 
1844   170 

4,  6 

All 

1118 

1844  273 

All 

1121 
1121 

1844  300 

AU 

1844  312 

AU 

1              • 

1844  324 

All 

1121       . 

1844  341 

AU 

''''m 

1844  346 

All 

2 

AU... 
All... 
AU... 
AU... 
AU... 

1857  308 

1880  245 

1880  245 

1877  417 

1880  245 

1882  402 

2              ^ 

1845     10 

AU 

1121 
2 

1845     24 

All 

1119 

1845     25 

AU 

2 

1845     87 

AU 

1 

SCHEDULE  OF  LAWS  REPEALED. 


Statxttbb  Hbbbbt 
Kepealed 


L.  Ch. 


Section 


1845  112  Ail. 


1845 
1845 
1845 
1845 
1845 
1845 
1845 
1845 
1845 
1845 
1846 


153  AIL 

163  AU. 

210  All. 

214  AU. 

231  All. 

234  AU. 

235  AU. 

236  AU. 
242  AU. 
303  AU. 
120  AU. 


AU. 
AU. 


1846  140 
1846  150 


1846  150  AU 

1846  182  1,2,  4,  5. 


1846  209  AU. 

1846  240  AU. 

1846  276  AU. 

1846  288  AU. 

1847  80  AU. 


1847  85 
1847  119 
1847  134 
1847  280 


AU 

AU 

1 

7-13,       16-37. 
45-64,66-88.. 


1847  908  AU. 
1847  329  All. 
1847  387     AU. 


Preyioub  Rbpeaijb 


Section 


repealinq  stat- 
utes 


L.  I  Cli.  I     S 


1.., 

All. 
All. 
AU. 
AU. 
AU. 
AU. 
AU. 


1877 
1880 
1880 
1877 
1S80 
1880 
1877 
1877 


417  nf 

245  11 

245  2 

417  11 

245  11 

245  1  i 

417  11 

417  11 


19 
22 

19 
22 
22 
19 
19 


See 
-note 


AU 

AU 

AU 

3 

AU 

AU 

All 

AU 

AU 

1 

1,  2.  4,  5. 

AU 

AU 

1 

AU 

AU 

1 

AU 

AU 

AU 

1 


1893 
1880 
1877 
1886 
1877 
1880 
1877 
1886 
1880 
1869 
1880 
1880 
1877 
1879 
1880 
1880 
1888 
1893 
1877 
1880 
1877 


686 
245 
417 
593 
417 
245 
417 
593 
245 
748 
245 
245 
417 
305 
245 
245 
671 
686 
417 
245 
417 


[197] 


22 
19 
21 
20 
23 
20 
21 
23 

23 
23 
20 


23 


7-13.  16-21.  23.  24.  26. 
27;  28  except  pt.  relat- 
ing to  surrogates'  courts, 
29-31.  34-36;  45  ex- 
cept pt.  relating  to  sur- 
rogates' courts.  46-:64. 
66-83 

7-13.  16-24,  26-37,  46- 
64.66-83 

9 

19-21.  23.  24;  pt.  desig- 
nating the  times  and 
places  of  holding  general 
and  special  terms  of 
the  supreme  court  and 
drcuit  courts  and  courts 
of  oyer  and  terminer  and 
judges  who  shaU  hold 
the  same 

26 

29-31 

46 

73 

All 

All 

AU 


1877  417  1 1  21 


1880  245 
1849  333 


1848  379 
1886  593 
1848  379 

1847  470 

1848  224 
1880  245 
1880  245 
1880  245 


lt24 


15 

1122 

32 

17 

1 

"24 

24 

24 


lis 


i 


SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Hibbbby 
Repealed 

Pbevious  Repeals 

L. 

Ch. 

Section 

Section 

bepealing  stat- 
utes 

L.  1  Ch.  1     S       S«e 
note 

1849  439  AU 

1850  1  All 
I860  15  All 
1850     82  All 

1850     94  AU 

1850  128  All 

1850  150  Ail 

1850  162  All 

1850  225  All. 

1850  245  All 

1850  260  AU 

1850  272  AU 

1860  295  AU 

1851  2  Part   affecting 

Cocle  of  Pro- 
cedure, §i  47, 
40 

1851     21  AU 

1851   134  33. 

1851   163  All 

1851  202  2.. 

1851  232  AU 

1851  277  AU 

1851   444  All 

1851  455  AU 

1851  460  AU 

1851  472  All 

1851  479  AU 


11-18 

Part  relating  to  the  city 
of  New  York 
AU 
All 
AU 

1,  2,  4 
3 


1877  417     M23 


AU 
AU 

Part    affecting    C5ode 
Procedure,  §5  47,49. 


1877  417     1125 


1877 

1893 

1896 

1877 

1896 

Part  relating  to  the  dty 

of  New  York 1881 


AU. 
33.. 

AU. 
2.. 

AU. 


417  1125 

101  1 
548 

417  1125 

548  1 

537  1 

245  11 28 

593  1 1 26 


245 
828 
245 


245     2 


AU,. 1880 

AU 1886 

AU 1880 

1 1868 

AU 1880 

AU 1880 

1  pt.  amending  L.  1849, 

di.  438.   S§  11.  13,  80, 

subda.  12.  13;    101,  116, 

149,  153.   173.  244,  252, 

255,  264,  265.  268,  272, 

278,  281,  siibd.  2;    287, 

3^7,  .wbd.  6:    317,  348, 

349,  353,  354,  397,  460, 

470 1852  392    1 

1  pt.  amending  L.   1849, 

Ch. "   ^^   "'' 


1128 

1 

2 


282. 


.  438,  S§.  14,  99,  100, 


1867 


1  pt.  amending  L.   1849, 
Ch.438.  5124.31.  268..    1876 

1  pt.  amending  L.  1849, 
Ch.  438.  5  53.  subds.  3,9.    1861 

1  pt.  amending  L.  1849. 
Ch.  438,  55  ni,  136,  385  1866 

04& 


781 

3,5.6, 
10 

• 

431 

2.4,10 

* 

158 

1 

* 

824 

2.5.16 

• 

SCHEDULE  OF  LAWS  REPEALED. 


Btatutks  Hereby 
Repealed 


1851  486 

1852  47 
1852  65 
1852  175 
1852  277 
1852  374 


1852  392 


AU. 

AU. 
AU. 
All. 
AU. 
1-5. 

AU. 


Previous  Repeaus 


Sectioa 


REPEAUNQ  STAT- 
UTES 


L.  I    Ch.l     I 


lut.  amending  L.  1849, 
Ch.438.  §§114,  132 1857 


»note 


723     2.  4 
.4387  5  ISorsubd.a.  .'  1358  306    5 
28     1 


Ipt.  amending  L.  1849, 
Gh.  438,  S  13o,silbd.3.  . 

1  pt.  amending  L.  1849, 
Ch.  438.  §  1 79,  subd.  3 .    1875 

l_pt.  amending  L.  1849, 
Gh.  438.  §1  273,  366.  371  1862 

1  pt.  amending  L.  1849, 

Ch.  438,  i  399 1857 

All 1880 

1,  2  to  first  semicolon.  3.    1877 

All 1896 

All 1880 

All 1880 

All 1880 

AU 1880 

1-^ 1877 

Part  relating  to  the  city  of 

New  York 1881 

Part   amending   L   1849, 

Ch.  438,  5  11 1857 

Part  amending  L.  1849, 

Ch.  438.  $13 1865 

Part  amending  L.  1849, 

Ch.  438.  I  30.  subd.  13.  1860 
Part  amending  L.  1849, 

Ch.  438,  $  116 1865 

Part  amending  L.  1849, 

Ch.  438.  §  153 1855 

Part  amending  L.  1849, 

Ch.  438,  S  167.  subd.  7. 

"  and  what  foUows  it  ".  1863 
Part  amending  L.  1849, 

Ch.  438.  i  173 1876 

Part   amending  h.  1849, 

Cli.  438.  i  244.  subd.  4.  1867 
Part  amending  L.  1849, 

Ch.  438.  $  265 1857 

Part  amending  L.   1849. 

Ch.  438,  S  272 1857 

Part  amending   L.  1849, 

Ch.  438,  S  307,  sub.  6..  1857 
Part  amending  L.  1849, 

Ch.  438.  §  349 1862 

Part  amending   L.  1849, 

Ch.  438,  $  354 1857 

Part  amending  L.  1849, 

Ch.  438.  §  360 1862 

Part  amending  L.  1849, 

Ch.  438.  S  367 1865 

Part   amending  L.  1849, 

Ch.   438,    $   401,   subd.s. 

3-6 1858 

Part   amending  L.  1849, 

Ch.  438,  §  401,  subd.  6.   1870 

AU 1880 

IMS 


460     11,  26, 
27 


353 
245 


245 
245 
245 
245 
417 


417  1^25 
548  1 
2 
2 
29 
29 
26 


lis 

IjJ 

lis 


537 
723 
615 
459 

615  3 

44  1 

392  1 

431  8 

781  8 

723  10 

723  11 

723  13 

460  22 

723  22 

460  24 

•15  13 

306  18 

741  14 

245  2 


i 


SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Hereby 
Repealed 

Pbbvious  Reprata                      .i 

L. 

Ch. 

Section 

Section 

RBPKAUNO  STAT- 

L.  I    Ch.!    1      See 

note 

1853  153 
1853  238 


1855 
1855 


10 
44 


All. 
All. 


1853  338  AIL 


1853  421 
1853  511 
1853  629 


1853  648 

1854  75 
1854  lie 
1854  135 
1854  200 
1854  270 


Aii. 
All. 
AU. 


All. 
All. 
AU. 
All. 
AU. 
All. 


All.. 
AU.. 

AU.. 
AU.. 
AU.- 
4,  5. 

AU.. 
AU.. 


1855  85 
18.55  202 
1855  279 
18.55  471 

1855  511 
1855  530 


1856  166 

1857  60 
1857  173 

1857  303 
1857  308 
1857  353 

1857  396 
1857  513 
1857  567 
1857  679 
1857  684 


1857  723  AU. 


AU. 
AH. 

AU. 

AU. 
AU. 

AU. 


2,3. 
AU.. 
AU.. 
AU.. 
AU.. 


AU. 

1 

AU 

1-^,  5-7. 


1880  245 

1879  316 

1880  245 
1877  417 
1896  548 


11130 

1130 
ll27 


AU 1877  417     H27 


[Mil 


Part  relatlnur  to  the  city 

of  New  York 1881  537  1 

AU 1877  417  1127 

AU 1880  245  iJSO 

All 1877  417  1128 

AU 1880  245  l481 


AU 

1,  2 

Part  relating  to  the  oity 

of  New  York 

All 


1880  245 
1877  417 


1881  537 
1880  245 


i'i'si 

1128 

1 
1181 


1... 
AU.  . 
AU .  . 
1,  2. 
AU.. 


4... 
AU. 
I. 


Part  relating  to  Kings 
county 

Part  relating  to  Dutchess 
county 

AU 

AU 

All 

AU 

AU 

AU • 

AU 

1 

All 

2,  3 

AU 

All 

AU 


1857  723 
1877  417 
1880  245 
1880  245 
1877  417 
1870  60 
1896  548 
1880  245 
1865  296 


im 


pwj 


1 
1 

1132 


PWI 


AU 

1  pt.  amending  L.  1849, 
Ch.  438,  §  11.  subd.  2... 
1  pt.  amending  L.  1849, 
_  Ch.  438,  $  tV,  subd,  3. 


1856  166  4 


1859  440 
1877  417 
1877  417 
1877  417 
1861  12 
1880  245 

1858  107 
1880  245 

1859  428 
1877  417 
1886  593 
1880  245 
1877  417 
1880  245 
1868  828 
1880  245 


1867  781    1 


1129 

lj30 

ll31 

1 

1133 

2 

1133 

9 


32 


1-3,  5-11, 
4. 


18-90. 


4,  12-17.  21-24. 

6 

7 


1866  824 
1877  417 
1866  824 
1880  245 
1866  824 
1876    28 


• 


SCHEDULE  OF  fiAWS  RKPKALIiD. 


Stati'TES  Hkreby 
Repealed 


1857  775 

1858  37 

1858  107 
1858  176 

1858  244 
1858  800 


All. 
All. 

All. 
All. 

All. 
All. 


1859  110 
1859  134 
1859  174 
18.59  198 
1859  252 
1859  261 

1859  e62 

1859  428 


1C59  440 
1860  0 
1860  80 


1800  ldl> 

1860  136 
1860  152 


All 

All 
All 
AU 


2.  a. 

n: 

AH, 

AU. 
AU. 


Previous  Repeals 


8 1869  883 

13  i)t.  amending  L.  1849, 

Ch.  438,   i  307,  subds. 

6-7 1858  300 

13  pt.  amending  L.  1849, 

Oh.   438,   i  307,  subds. 

1-4 1864  413 

14 1862  46Q 

15 1865  615 

17 1876  431 

18 1858  306 

21 1862  460 

22 18-i8  306 

AU 1880  246 

2 1861   288 

All 1877  417 

AU ; 1877  417 

1 1860   176 

All 1880   245 

All 1877  417 

1,  8.  12 1865  615 

1,  5-7.  9,  13-15,  17,  18, 

21 1877  417 

2-4,  8,  10-12.  16.  19.  20.  1880  245 

4 1866  824 

11 1864  419 

13 1863  392 

14 1876  431 

17,   18  pt.  amending  L. 

1840,   Ch.   438,    i  401, 

subd.3 im  428 

20 1867  781 

All 1880  245 

AU. 1877  417 

1880  246 

1877  417 

1880  245 

X.* 1880   245 

AU 1893   686 

1 1877   417 

AU 1880   245 

1-3,  6,  ^14 1877  417 

4,  8.  14 1865  615 

4,  6-8 1880   246 

7 1864   413 

9 1860  459 

11 1863  392 

1  ^..,,., 1877  417 

An 1877  417- 

Tart  1  elating  to  the  dty 

of  Kew  York 1881  537 

All 1880  245 

1 1876  431 

10 I ♦....,.  J865  616 

All 1880   246 

1.,..., 1864  645 

AH 1880   245 

AU 1880  245 

046 


1 

1» 
8 
12 
14 


16 
M36 

1 

1182 

11S2 

lt36 
1132 
2.6,8 


2 
4. 
1 
1 

la 


9.10 

8 
2 

1133 

1135 

1533 

1135 

2 

1 

1133 

1135 

2 

5,  8,  2 

2 

1 

12 

1 

1133 

1134 

1 

1136 

6 

1 
1136 

1 

1130 

2 


{ 


SCHEMJO:  OF  LAWS  REPEALED.. 


Statutes  Hesbby 
Repealed 


Previous  Repeals 


Section 


1833  14 
1833  42 
183^  169 


1833  187 
1833  223 
J6a»  227 

1833  271 

1834  1 
1S34  38 
1B»4  88 
1834  109 
1834  235 
1834  245 
1834  262 

1834  308 
1K^5  159 
l^E  189 

1835  197 
1835  211 

1835  265 

1836  30 
1836  439 
1836  499 
1836  ^5 

1836  526 

1837  93 
1837  367 
1837  410 
1837  418 
1837  430 
}837  460 


1837  462 
1837  465 
1837  465* 
1837  468 


1838  129 
183§  138 
1838  149 
1838  212 
1838  243 


ISaS  258f 
I8do  266 


All. 


All.. 
All.. 
All.. 
All.. 

All.. 
All., 
All.. 
All.. 
All.. 
All.. 

^:: 

All.. 
All.. 
All.. 
All.. 
All.. 
AH.  . 
All.  . 
AH.. 
All.. 
All.. 
All.. 
All.. 
2.3. 
All.. 


All. 
All. 
All. 
All. 


All. 
All. 
AU, 
All. 
All. 


All. 
Ail. 


REPEALXNQ  STAT- 
UTES 


L.    I   Ch.   I       ( 


All 

All 

1,  pt.  relating  to  terms  of 

supreme  court 

All 

All 

AU 

All 

1-5,  7-9 

All 


1877  417 
1880  245 

1848  379 
1&77  417 
1877  417 
1880  245 
1880  245 
1877  417 
1880  245 


AU. 
All. 


1837  460 
.1880  245 


All. 
All. 
All. 
All. 
All. 
1..  . 
All. 
All. 
All. 
All. 


All. 
All. 
All, 
All. 
All. 
All. 
All. 
AU. 


6 

8i  fiubcl.  3 . 
25-33,  36. . 

40 

64 .  I 

72 

AU 

AU 

1 


1. 

Part  rt'lating  to  the  cliy 
of  New  York. 

AU 

AU 

AU 

AU 

AU. 

1 

3 

AU 

AU 

8 


1  J7 


See 
note 


[177] 


1  ^  12 


[178] 


1877  417 

10 

1877  417 

10 

1877  417 

10 

1880  245 

13 

1877  417 

11 

1880  245 

14 

1838  266 

1880  245 

P 

114 

[I79J 


1863  362 
1840  384 
1862  229 

1874  267 
1844  104 
1843  172 
1880  245 
187T  417 
1880  245 

1880  245 

1881  537 
1877  417 
1877  417 
1880  245 
1880  245 
1880  245 

1875  334 
1847  329 
1880  246 
1839  317 
1880  245 


1 
1 
1-10 

1 
1 
1 
12  14 

1514 

1114 


1 

1  511 

1112 

1115 

1515 

ills 

1 

1 

1^15 

1 

2 


[1801 

* 


[lai] 


[IMJ 


SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Hebeby 
Repealed 

Previous  Rbpeau: 

\ 

L. 

Ch. 

Section 

Section 

REPBALINQ  STAT- 
UTES 

L. 

1  Ch. 

1     1        See 

1839     74 

All. .. 

AU 

Part  relatiiu?  to  the  city 

of  New  York 

Part  relating  to  the  city 

of  New  York 

1 

AU 

1880 

1881 

1881 
1841 
1877 

245 

537 

537 
272 
417 

2 

1839  101 

All. .. 

1880  211 

All. .. 

1           [183] 

1839  803 

AU.  .. 

1           [I84J 

1839  307 

All .  . . 

mis 

[1851 

1839  317 

All.  . 

All 

Part  relating  to  the  cUy 
of  New  York 

Au::;::::::;:;::;:::: 
1,3 

1877 

1881 
1880 
1877 
1847 

417 

637 
245 
417 
349 

1113 

1839  342 

AU 

1839  146 

All.  .. 

1 

IT  16 

1  1 13 

1839  367 

1,  3. ,  . 

4 

1840     38 

All 

ri87i 

1840     41 

ch.  1,  tit.  5. 
1  20.  subd.  2 

riMi 

1840  162 

AU 

AU 

1842 
1880 
1880 
1880 
1880 
1880 

1881 
1848 
1842 
1880 

240 
245 
245 
245 
245 
245 

r>37 

379 
107 
245 

2 

AU.  . . 

2 

1840  165 

All 

If  17 

1840  177 

'   All .  . . 

All 

2 

AU 

Part  relating  to  the 

of  New  York 

1,2 

2 

All 

city 

1  '1  17 

1S40  ^38 
1840  239 

2,  3 .  .  . 

1      17  [1891 

All.  .. 

117  ^ 

IMO  314 

AU.  .. 

1840  317 
1840  320 

All... 
All 

2                  ♦ 
1117 
[1911 

1840  342 

AU.  .. 

9 

5 

9 

12 

AU 

1841 
1841 
1844 
1842 
1S80 
1880 
1842 
1J*77 
1S80 
1880 
1880 
1880 
1842 
1844 
IHl 
1880 

ISSl 
1880 
1882 
ISKO 
1880 
1880 
1877 

237 
237 
346 
277 
245 
246 
197 
417 
245 
245 
245 
245 
202 
312 
104 
245 

245 
402 
245 
245 
245 
417 

i           *-      m 

1 

AU.    . 

2 

6                 * 

6                 * 

1J17 

11  17 

1840  347 

AU , . . . 

1840  354 

All.    . 

3 

^:;::;::::;;;;;::;:: 

AU 

AU 

All 

10 

31 

32.33.38 

Part  relating  to  tlie  city 
of  New  York 

6 

1840  377 

AU.    . 

2 
2 

1117 
1  1  17 

1840  376 

'  AU .  . . 

1840  384 

AU:  . . 

I-  17 

1840  386 

AU.  .. 

2 

f841     38 

All .  . . 

3 
8 
1117 

All .  . . 

1 

1841     56 

AU 

AU 

AU 

AU 

1118 
1 

1841   190 

AU. .  . 

1  1  18 

1841   138 

All      . 

1  t  18 

1 84 1   141 

All 

AU               

1  1  18 

1841  193 

All... 

AU 

mifi 

{ 


987 


SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Hereby 
Repealed 

Previous  Repeals 

L. 

Ch. 

Section 

Section 

repbaling  stat- 
utes 

L.  1  Ch. 

1     1         See 

1841  224 

All 

Part  relating  to  the  city 

of  New  York 1881  637 

All 1877  417 

3 1842  202 

All 1877  417 

AU 1880  245 

AU 1877  417 

AU 1877  417 

AU 1877  417 

AU 1880  245 

All 1880   246 

AU 1880  245 

All 1880  245 

1 1866  782 

1 1877  417 

1.  2 1893  686 

2 1889  406 

All 1880  246 

1841  237 

All 

ni5 

2          [1921 

1  f  15 

1841   242 

►     All 

1841   257 

'     All 

1  <   18 

1841   272 

5     All 

1<    16 

1841   28S 

All 

1 "    16 

1841   297 

All 

2 

1841   321 

All 

2 

1118 

1842    88 

All 

2 

1842  107 

All 

It  10 

1842  157 

1,  2 

1                  ♦ 

1842  197 

All 

1116 

2                  ♦ 
1119 
ri931 

1842  202 

All 

1842  240 

All 

All. 
6,  pt 

A' 

1... 
3... 

1880  24.'i 

1110^      ^ 

4 

1119 

1         [1941* 

[1951 

1842  277 

AU 

All 

amending  R.  &.  pt. 
h.  8,  tit.  16,  §  8... 

1844  346 
1880  246 
1844  341 

1842  309 

1842  324 

All 

1844  341 

1843       fi 

All 

All. 

All.. 

All.. 

4   .. 

AU., 

AU.. 

All.. 

AU. 

1,3- 

Part 

of  ^ 
AU.. 
All.. 
4.  5: 

city 
4,5: 
AU.  . 
AU.. 
AU.. 
1... 
AU.. 
3... 
AU.. 

1880  246 

2           !.■''«'• 

1843   121 

All 

1880  246 
1880  24.«) 

1120 

1843   172 

All 

1120 

1843   177 

4 

1880  245 

1880  246 

r. . .    18S3  246 

1896  648 

1880  245 

8 1877  417 

relating  to  the  city 

lew  York 1881  637 

1880  246 

1880  245 

pt.  relating  to  the 

of  New  York 1881  637 

1877  417 

1845  214 

1880  245 

1880  245 

1845     10 

1880  245 

1869  807 

1877  417 

1120 

1843   187 

All 

2 

1843   201 

All 

iiao 

1843   20S 

All 

1 

1844      11 

All 

1121 
Ill8 

1 

1121 

1I2I 

■'■• 

1844   104 

All 

1844   127 

All 

1844   148 
1844  170 

4,  5 

All 

1844  273 

All 

1131 

1844  300 

All 

1844  312 

All 

1844  324 

All 

M21         ^ 

1844  341 

All 

1118 
[19^ 

1844  346 

All 

2... 
AU.. 

All.. 
AU.. 
AU.. 
AU.. 

1857  308 

1880  245 

1880  246 

1877  417 

1880  246 

1882  402 

2           ^      i 

1845     10 

All 

M« 

1845     24 
1845     25 
1845     87 

All 

AU 

AU 

1119 
2 

1 

988 


SCHEDULE  OF  LAWS  REPEALED. 


IUpbalsd 

Previous  Repeaui 

L.  Ch. 

Section 

Section 

REPBALINQ  STAT- 
UTES 

1 

L.  1  Ch. 

i 

\ 

1845  112 

I    All 

1 

AU. . . 

1877 

1880 
1880 
1877 
1880 
1880 
1877 
1877 

417 
245 
245 
417 
245 
245 
417 
417 

^l  19 

All 

B??t 

1845  163 

AU... 
AU... 
All... 
AU... 

»• 

1845  163 

AU 

n  19 

1845  21C 

All 

U2 

f  ?? 

1845  214 

[     AU 

1845  231 

All 

I  19 

1845  234 

AU 

9 

1845  235 

AU 

I 

1845  236 

AU 

AU... 
AU... 
AU  . . 

1893  686 
1880  245 
1877  417 
1886  593 
1877  417 
1880  245 
1877  417 
1886  593 
1880  245 
1809  748 
1880  245 
1880  245 
1877  417 
1879  305 

1 1 

I  * 

I I 

^  < 

1845  242 

AU 

f  22 

1845  303 

AU 

19 

1846  120 

AU 

3 

AU... 

21 

All 

?0 

1846  140 

AU... 
AU. . . 
AU... 

23 

1846  150 

AU 

20 

AU  

21 

1846  150 

AU  .. 

23 

1846  182 
1846  209 

1.2.4,5 

AU 

w-'^ 

'6! '.','.'.'.'.'//.'.','/. 

23 
23 

1846  240 

AU 

AU... 
1 

20 

1846  276 

AU 

[1971 


1846  288 

1847  80 

1847  85 
1847  119 
1847  134 
1847  280 


AU. 

AU. 


AU 

AU 

1 

7-18,   16-37, 
45-64, 6d-«3. . 


1847  208 
1847  329 
1847  387 


AU. 
AU. 
AU. 


AU. 
AU. 
1... 
AU. 
AU. 
AU. 
1... 


1880 
1880 
1888 
1893 
1877 
1880 
1877 


245 
245 
571 
686 
417 
245 
417 


11[S 

1 
1 
1 1:21 

11:24 

iri21 


7-13,  16-21.  23,  24,  28, 
27;  28  except  pt.  relat- 
ing to  surrogates'  courts, 
29-31,  34-36;  46  ex- 
oept  pt.  relating  to  sur- 
rogates' courts,  46-:64, 
66-83 

7-13.  16-24,  26-37.  45- 
64,66-83 

9 

19-21.  23.  24;  pt.  desig- 
nating the  tiroes  and 
places  of  holding  general 
and  special  terms  of 
the  supreme  court  and 
circuit  courts  and  courts 
of  oyer  and  terminer  and 
Judges  who  shaU  hold 
the  same 


1877  417  1 1 21 

1880  245  1 1  24 
1849  333  4 


29-31. 
46.... 
73.... 
AU... 
AU... 
AU.... 


1848  379 
1886  593 
1848  379 

1847  470 

1848  224 
1880  245 
1880  245 
1880  245 


15 

1^22 

32 

17 

1 

24 
24 
24 


^3^ 

IJS 


< 


089 


SCHEDULE  OF  LAWS  KEPKAlJfiD* 


Statutes  Herbby 
Rbpeai^d 

Previous  KefiIals 

I, 

Ch. 

Section 

Seotrion 

RBPEALINO  8T4.T- 

utes 

L.  1    Ch.l 

1847  33fl 
1847  377 

All 

All   . 

1880   245 
1848  379 
1877  417 
1877  417 
1848     32 

1124 

All      . 

Ail.. 

15 

2-4         »      .    . 

All 

•11121 
It  21 

1847  390 
1S47  301 

2,  3. . 

All      

1.... 
1-6.. 

7   8.'. 

1         t 

1847  41C 

All 

...    1877  417 

11121 

All 

1880  245 
1864  280 
1880  245 
1849  256 
1880  245 

1880  245 

1881  537 
1880  245 

1877  417 

1880  245 

1896  548 

1880  245 
1896  548 

2 

1847  42C 
1847  43C 
1847  4dC 

All.. 

5 

All   • 

All. . 

1124 

I     All      

2 

1 

*     Ail 

All.. 

1124 

1124 

1847  462 
1847  464 

All 

[     All 

Part 
olN 
All.. 

relating  to  tiie  city 
ew  York. -  -  - 

1-25,      27-32. 
84-36.    88-53. 

All 

1 

1124 

1847  470 

1-13,     15-25,  27-31. 

36.38-44.46-52... 
1-25,  27-32,  34,  36. 

53                  ........ 

34. 
38^ 

1121 
1124 

1-26. 
53 

27-32.  34-36, 

38- 

1 

3.  lasl 

All.. 
All 

. 

1848     2fi 

1125 

►     All 

I 

1848     32 
1848     4<< 
1848     50 
1848     53 
1848   18£ 
1848  222 

I     All 

All    . 

1880  245 
1880  24$ 
1880  2i^ 
1880  245 
1877  417 
1850  §45 
1877  417 
1877  417 
1880  245 
1849  333 
1849  438 
1877  417 
1880  245 
1849  439 
1877  417 
1880  245 
1880  245 
1854  240 
1889  382 
1863  362 

1874  208 

1879  101 
ia37  684 
1862  368 

1880  245 
1870     78 
1880  245 

mm 

i^do 

All 

All 

1125 

All                 .    . 

All   . 

1126 

All 

Ail 

il25 

\U               

AIL. 

1122 

1848  224 

All 

3  •    . . 

I 

'     All 

All 

.*. 

1122 

1848  277 
1848  312 
1848  378 

All    . 

1122 

5     All          .'!"... 

AU .  . 

1125 

)     All 

13. ., 

4 

All   » 

AU.. 

All 

... 

1 

1122 

114 

All 

1848  380 

All 

.  i . 

1 

)     All 

All 

1122 
.1126 

1849     3C 
1849  107 
1849  I'd'^ 

Ail    » 

r       All 

AU 

2 

All 

a 

.  t  • 

10 

All 

All 

2 

1849  160 
1849  192 

AU 

8 

AU 

\     1                    k 

l,pt. 
8.  ol 
subd 

1 

amending  11.  8. 
1.  8.   Ut.   10,   i 
.4 

1 

1 

2 

2 

4 

1 

AU.. 

2 

1849  25e 

1 

1 

{     All 

1 

jiM 

1840  251 

4 

All.. 

iiae 

note 


m 


[Wl] 


SCHKDULE  OF  LAWS  REPEALED. 


Statutes  Hereby 
Repealed 


1849  833 
1849  357 
1849  380 


1840  43S    AU. 


Previous  Repbals 


Sodion 


repealinq  stat- 
utes 


L.  1  Ch.  I     i 


AU 1877  417 

AU      ; 1880  245 

Part  relating  to  the  dty 
^ofNewYork..........l||1537 

11.  r^,  U,  1^.  2U  30,  31; 
.■i3,  siiht\±  ;i.  W;  50.  67. 
60-62.  ei.  subd.  li;  68, 

7*.   m>-ioi,    ni,    113. 

114.  UO,  122.   I  aft*  130- 

132,  134-i36,    138,  139. 

142.  ■iUtKl,  2;     149.  162. 

153,  I5&™l5a  1&2,  172- 

174*  I7fl.  siibii.  3:    188. 

193,  211],  244.  24 n.  ^ubds 

2.  :J;  252,  2.^5,  2,'*^.  269. 

203-26.'>,    26f^.    2tVJ.    272 

2T3,27S»2Sl,f(ill>i1    ^-,282 

2S4.  2?^7*  ioi.  2^^-,  297. 

29S.  302,  300,  307,  '.ubd. 

6:317^330  34a  14  ^  36a 

aM,  ^65.  371.  :J>ii,  386.  , 

3!)?!  iflii.  4.>1>.  M>K  170..    1851479     1 

3o,  6Ui>v*.  '^,  IlK,  »p««J.  16; 

140,  150,  1C7,  168,  263, 

274,  359,  360,  367.  401, 

460,  471 1852  392 

49 1861       2 

53,  subds.  1,  2,  4-8 1861   158 

64,  subd.  4;  118. 1867  781 

64,  subd.  13;  365,  398.  . .    1869  883 

66.  128.  226 1870  741 

104,  154,  335.  355,  395 ...  1863  392 
121,   227.   229,   241,   300, 

307,  subds.    1-5,    7.   8; 

308,  309.  311,  315,  331, 
333.  352,  362,  369 1857  723 


1]23 
1126 

I 
11i-26 


See 
-  note 


1 

1 

1 

4.7 

5,11,13 

4,7,9 

1 


i 


177,  283,  343,  379,  434. . .   1866  824 


3,6-8, 
ia--19. 

6.  10, 
12,  15, 
18 

179,8UbdB.  1.2,4,5..,..   1875     28     1       ,^ 
204,  256,  328,  344  ^ 1858  306    6,  8, 13. 

238 1875  409  1 

243.334 1865  616  4,9 

267 I860  459     6 

304,  subds.  3,  4;  318.  164  1862  460     16.  21. 

25 

391 1876  431     16 

426 1869  883     16 

Part  relating  to  the  oity 

of  New  York 1881  637    1  ^^  ^ 

AU 1880  245     11114, 

26 

B4X 


SCHEDULE  OF  LAWS  REPEALED. 


c 

Statutes  Hbbbbt 
Repealed 

Previous  Repeals 

L. 

Ch. 

Section 

Section 

REPEAUNO  STAT- 
UTES 

L.  1  Ch. 

1     1 

See 

1849  43{ 

All 

11-18 

Part  relating  to  the  city 

of  New  Yortc 

All 

All 

All 

1,  2,  4 

1877  417 

1881  537 
1880  245 
1877  417 

1877  417 

1878  129 
1869  260 
1880  245 
1880  245 
1877  417 

1879  389 

1880  245 
1880  245 
1877  417 
1880  245 
1877  417 
1877  417 

1866  115 

1880  246 
1877  417 

1877  417 

1877  417 
1893  101 
1896  548 
1877  417 
1896  648 

1881  637 
1880  245 
1886  593 
1880  245 
1868  828 
1880  245 
1880  245 

1852  392 

1867  781 

'l876  431 
1861   158 
1866  824 

1523 

1 

1526 
15  24 
H24 

1.2.4 

1527 
15  27 
1524 

1527 
15  27 
1524 
1"   27 
15  24 
1524 

2 

15  24 

1525 

1525 

1525 

1 

1528 
lj28 
1528 

2 
2 

1 

2.  4. 10 

1 

2.5.16 

note 

1850     1 

All 

1850     U 

,     All 

1850     82 

I     All 

• 

1850     04 

I     All 

3 

AU 

All 

All 

1 

m 

1850  12£ 

;     All 

1850  15G 

All 

* 

1850  16S 
1850  22^ 

I     All 

►  All 

All 

All 

3 

AU 

All          

1850  24£ 

►     All 

1850  26C 
1850  272 

!  Aii::::::  ::: 

5     All 

AU 

Part    affecting    Code    of 
Procedure,  55  47,49.... 

AU 

33 

AU    

« 

1850  291 

>     All 

1851       2 
1851     21 

I    Part   affecting 
Code   of   Pro- 
cedure, 5(  47, 
49 
All 

1851   134 

33 

* 

1851   163 

All   

1851  202 

2 

2 

All 

Part  relating  to  the  city 

of  New  York 

AU 

AU 

All 

1851  232 

5     All        

1851  277 

All 

1851   444 

All    

1851  45S 

All 

1851  460 

AH 

1 

AU 

AU 

1  jpt.  amending  L.  1849, 
Ch.  438.   5§  11.  13,  30, 
siibds.  12,  1.^:    101,  116, 
149,  153.   173.  244.  262. 
255,  264.  265.  268.  272, 
278.  281,  subd.  2;    287, 
3117,  .subd.  6:    317.  348, 
349.  353,  354,  397,  460, 
470 

1  pt.  amending  L.    1848 
Ch.  438,  55.  14.  99,  100, 
282 

1  pt.  amending  h.   1849 
Ch.  438.  55  24.31.258.  . 

1  pt.  amending  L.  1849, 
di.  438.  5  53,  JSUbds.  3,9. 

1  pt.  amendinjr  L.  1849. 
Cb,  438.  55111.  139.385 

• 

1851  472 

•     All 

1851  47Q 

All 

m 

MS 


SCHEDULE  OF  LAWS  REPEALED. 


Statutes  HsRSBr 
Rkpealed 


1851  4SS 

AH 

1852  47 

All 

1852  65 

AU 

1852  175 

AU 

1862  277 

All 

1852  374 

1-6 

1852  392 

AU 

Previoub  Repeats 


Seoftion 


REPEALZNO  STAT- 
UTES 


L.  I    Ch.l     f 


l_pt.  amending  L.  1849, 
Cli.438.  §$114.132 

1  pt.  amending  L.  1849, 
Ch.  <!        ' 


See 
•note 


1857  723     2,  4 

.  438,  5  135,  subd.  3.  .'  1868  306    6 
1  pt.  amending  L.  1849, 

Ch.  438.  §  179,  subd.  3.    1875     28     1 
1  pt.  amending  L.  1849, 
dh.  438,  §&  273,  366.  371   1862  460     11.  26. 

27 
1  pt.  amending  L.  1849, 

Ch.  438.  S  399 1857  353     1 

All 1880  245     2 

1,  2  to  first  semicolon,  3.    1877  417     1 1  25 

All 1896  548     1 

All 1880  246     2 

All 1880  245     2 

All 1880  245     11129 

All 1880  245     1529 

1-^5 1877  417     H  26 

Part  relating  to  the  city  of 

New  York 1881  537     1 

Part   amending  L  1849, 

Ch.  438,  §  11 1867  723     1 

Part  amending  L.  1849, 

Ch.  438.  §  13 1866  616    2 

Part  amending  L.  1849. 

Ch.  438.  i  30,  subd.  13.   1860  469     1 
Part  amending  L.  1849, 

Ch.  438.  i  116 1865  615    3 

Part  amending  L.  1849. 

Ch.  438.  5153 1865     44     1 

Part  amending  L.  1849. 
Ch.  438,  i  167,  subd.  7. 
*'  and  wlmt  follows  it  '\  1863  392    1 
Part  amending  L.  1849. 

Ch.  438.  S  173 1876  431     8 

Part   amending   I^.  1849. 

Ch.  438,  §  244,  subd.  4.    1867  781     S 
Part  amending  L.   1849, 

Ch.  438,  §  265 1857  723     10 

Part  amending  L.  1849, 

Ch.  438,  §  272 1857  723     11 

Part  amending   L.  1849, 

Ch.  438,  §  307,  sub.  6. .    1867  723     13 
Part  amending   L.  1849, 

Ch.  438,  i  349 1862  460     22 

Part  amending  L.  1849, 

Ch.  438,  §  354 1857  723     22 

Part  amending  L.  1849, 

Ch.  438,  §  .-^60 1862  460     24 

Part  amending  L.  1849, 

Ch.  438,  (  367 1865  615     13 

Part  amending  L.  1849, 
Ch.   438.    i   401.    subds. 

3-5 1858  306     18 

Part   amending  L.  1849, 
Ch.  438,  §  401,  subd.  6.   1870  741     14 

AU 1880  245    2 

IMS 


i 


SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Hereby 
Repealed 

Previous  Repeals 

i 

L. 

Ch. 

Section 

flection 

KEPBALINQ  STAT- 
UTES 

L.  1    Ch. 

1 

See 
note 

1853  153 

All 

AU 

1 

1880  245 

1879  316 

1880  245 
1877  417 
1896  548 

1130 

1530 
1127 

1853  238 

AU 

All 

All 

1853  338 

1-3.  5-7. 

AU 

1853  421 

[2021 

1853  511 

All 

All 

Pari  relating  to  the  city 

of  New  York 

All 

1877  417 

1881  537 
1877  417 
1880  245 
1877  417 
1880  245 

1127 

1 

1127 
1'   30 
1'   28 

i4ai 

1853  629 

AU 

AU 

1853  648 

All , 

1854     75 

All 

l^lf 

1854  lie 

AU 

1854  135 

All 

[2031 

1854  206 

AU 

All 

1880  245 
1877  417 

1881  537 
1880  245 

il*3i 

ll28 

ildi 

1854  270 

All 

1,  2 

Part  relating  to  the  dty 

of  New  York 

All 

AU 

1855     10 

PMJ 

1855     44 

AU 

1 

1857  723 
1877  417 
1880  245 
1880  245 
1877  417 
1870     60 
1896  548 
1880  245 

1865  296 

1856  16d 

1859  440 
1877  417 
1877  417 
1877  417 
1861     12 
1880  245 

1858  107 
1880  245 

1859  428 
1877  417 
1886  593 
1880  245 
1877  417 
1880  245 
1868  828 
1880  245 

1867  781 

1866  824 
1877  417 
1866  824 
1880  245 
1866  824 
1876     28 

5 
2 

1132 
1132 
1I29 

\        ' 
1132 

4 

1129 
1130 
1131 

1133 

1133 

9 

2 

1132 

1'  33 

r  31 

1133 

2 

2 

1 

1 
2 
4 

? 

8 

AU 

All    .... 

1855     85 

AU 

1,  2 

All 

4 

1855  202 

All 

[205] 

1855  279 

AU 

1855  471 

4,  5 

106]* 

All 

4 

1855  511 

AU 

1855  530 

AU 

1 

• 

All 

Part    relating   to    Kings 
county 

Part,  relating  to  Dutchess 
county 

All 

1856  166 

All 

1857     60 

AB 

AU 

All 

All 

1857   173 

AU 

• 

AU 

1857  303 

AU 

All 

1S57  308 

AU 

1857  353 

All 

1    . 

• 

2  3 

All    .... 

1857  396 

2.  3 

1857  512 

AU 

All            .    ... 

All 

1857  567 

All 

1857  679 

AH 

All 

1857  684 

All 

1 

• 

AU 

All 

1857  723 

1  pt.  amending  L,  1849, 

Ch.  438.  §  U,  Bubd.  2... 

I  pt.  amending  L.  1849, 

Ch.  438.  $  ir.  subd.  3. 

1-3,  5-11,  18-20 

4 

• 

4.  12-17, 
6   . .    .    . 

21-24 

m 

r 

.  •  1 .  • 

m 

SCHEDULE  OF  r.AW8  RfiPKALED. 


Statutkh  Hereby 
Repealed 


Previous  Repbaui 


L.    Ch. 


Section 


Section 


REPEALING  STAT- 
UTES 


L.   I  Ch. 


I        See 

nota 

7  ♦ 


11 


1 

IS 

8 

12 

14 

23 

16 

1138 

1 

1*82 

1182 

1 

1136 

1132 

2.6.8 

2 
2 
4. 

1 
I 
13 


1857  775 

1858  37 

1858  107 
J 858  176 

1858  244 
1858  306 


All 

Ail 

Ali 
•All 


1859  110 

1859  134 

1859  174 

18^)9  198 

1859  252 

18,59  261 

1859  253 

1859  428 


4C59  440 
1860  » 
laaO     80 


1860  13V 

i860  136 
1860  152 


All 
M) 
All 
All 
All 
All 

All 

All 


2.3. 

Alt, 

AH. 

All. 


8 1869  883 

13  pt.  amending  L.  1849, 

Ch.  438,   (  307,  Bubfls. 

5-7 1858  306 

13  pt.  amending  L.  1849, 

Oil.   438.   i  307,  auUls. 

1-4 1864  413 

14 1863  460 

15 1865  615 

17 1876  431 

18 1858  306 

21 1862  460 

22 1858  306 

AU 1880  246 

2 , 1861   288 

AU 1877  417 

All 1877  417 

1 1860   176 

AU 1880   245 

AU.., 1877  417 

1,  8.  12 1865  615 

1,  5-7,  9,   13-15,  17.   18, 

21 1877  417 

2-4,  8,  10-12.  16,  19.  20.    i$80  245 

4 1866  824 

11 1864  419 

13 1863  392 

14 ..,..    1876  431 

17,   18  pt.  amending  L. 

1849,   Ch.   438,    i  401, 

Bubd.3 ,   1859  42a 

20 1867  781 

All 1880  245 

AU. 1877  417 

All 1880  245 

AU ...4..    1877  417 

All 1880  245 

1 1880  245 

AU 1893  686 

1 1877  417 

AU 1880   245 

1-3,6.9-14 1877  417 

4,  8.  14 1866  615 

4.  6-8 1880   245 

7 1864  413 

9 1860  469 

11 1863  392 

2,  3  . , , , I . .    1877  417 

An 1877  417 

Part  relating  to  the  dty 

of  New  York 1881   637 

All. 1880  245 

1.,.. s ,.    1876  431 

10 k 1865  616 

All 1880  245 

1...., 1864  545 

AU 1880   245 

AU 1880  245 

94ti 


\\l 


9.10 
8 
2 
33 

*  .33 

lit  35 

2 

1 

1133 

1135 

2 

5,  8,  2 

2 

1 

12 

1 

1133 

iia4 

1 

1136 

5 

Ill36 
1 

1136 
2 


SCHEDULE  OF  LAWS  REPEALED. 


Repealed 

Previous  Rbpeaus 

L. 

t  K. 

SecUoa 

Section 

RBTZAUSQ  STAT- 
UTES 

L.   1  Ch.  1    f        See 
note 

1860    167 

All 

'.£60   173 

All 

'//    202 

All 

'/V .  459 

AU 

1860  493 

1,  2 

1861     11 

Au!......;:. 

1861     12 

AU 

1861  158 
1861  221 

Aii::. ::.;::: 

All 

1861  288 

All 

1862     43 

All 

1862     86 

All 

1862  229 

All 

1862  246 

All 

1862  251 

All 

1862  368 

Al 

1862  375 

Al 

1862  451 

All 

1862  460 

AU 

1862  471 

All 

1862  485 

1863  206 

^:::::::::: 

1863  212 
1863  362 

All 

1-0 

All.; 1865  2ia  1 

All 1877  417  1534 

All 1880  245  1 1 36 

Part  requiring  Graduates 
to  be  admittecT  to  prac- 
tice upon  production  of 

their  diplomafi 1877  417  1 1 34  [207] 

1 1G70  431  3  • 

1-3,  8 1C30  245  2 

4-7,  9-12 :r77  417  2 

6,  8 1805  615  6,  5  * 

7 ir75     28  3  • 

12 1C02  460  31  • 

1.  2 1880  245  1 136 

All 1880  245  1337 

All 1880  245  ll37 

1,  pt.  amending  L.  1849, 

Gh.  438,  $  53,  subd.  2 . . .  1862  460  3  * 

All 1880  245  2 

All 1862  485  2 

All 1877  417  1135 

All 1866  175  2 

AU 1877  417  1136 

6 1876  278  1  • 

All 1880  245  1138 

All 1880  245  2 

All 1877  417  1136 

AU 1880  245  2 

AU 1877  417  1136 

AU 1865  336  1 

1  pt.  r-mending  L.  1849. 

Ch.  438,  (  24 1876  431  2 

1  pt.  amending  L.  1849, 

Ch.  433,  §  11,  subd.  S. . .  1867  781  1 

1.  2,  4.  5,  7-9.  11-14,  22, 
31.32,35-^7 1877  417  2 

2.  4.  19,  23,  24,  26  pt. 
amending  L.  1849,  Ch. 
438,  §  366.  subd.  5;  fi  31  1865  615  2,  3,  & 


PWJ 


3.  6.  10.  15-21.  23-30.  83, 

34 1880  245 

6.27 1866  824 

9 1869  883 

10 1867  781 

11,36 1863  392 

17 1864  413 

All 1877  417 

1 1880  245 

1 1869  589 

AU Ifi77  417 

AU 1877  417 

1,2,5.6,9 1880  245 

3 1867  782 

4.  7,8 1893  686 

7 1864  420 


14 

3 

4,14  • 

r  • 

8  • 

1  ♦ 
1136  ^ 

2  P092 


pioj 


SCHEDULE  OF  LAWS  REPEALED. 


Repealed 

PbXVIOITB  RBPRAIid 

L. 

Ch. 

Section 

SecUoa 

REPBALINQ  STAT- 
UTES 

L.  1  Ch. 

§         See 

1863  392 

All 

1  pt.  amending  L.  1849, 
Ch.  438.  ii  13,  116,  256, 
273.  352.  399 

1865  615 

1875  28 
1864  413 

1876  431 

1866  824 

1877  417 
1880  245 
1880  245 
1880  245 
1896  548 
1880  245 
1880  245 
1880  245 

1867  782 
1877  417 
1880  245 

"    '       note 

All 

2,  3.  5. 
7.  10. 
14    [311]* 

1 

1                  ♦ 

14                «• 

14                ♦ 

2 
2 
2 

1863  400 

1  pt.  amending  L.  1849, 
dh.438.  §179,  subd.  4.. 

1  pt.  amending  L.  1849, 
Ch.438,  §307 

1  jpt.  amending  L.  1849. 
Ch.  438.  §  335 

1  pt.  amending  L.  1849, 
Ch.  438,  J  371 

1  pt.  amending  L.  1849, 
Ch.    438.    S3    104.    lis, 
116,  154,  167,  first  two 
senien(y,'8,  179,  273;  }4. 

1,  3,4 

All 

1863  403 

All 

All 

All 

lt39 

1863  456 

AU 

1863  466 

All 

All 

2-6 

1-11 

8.  10 

AU 

2 

1864     53 

2-5 

1340 
1140  [212] 

1538 
1<40 
[213] 

1864     7L 

All 

1864     95 

All 

1864  219 

All 

All 

1864  280 

6 

1864  311 

All 

i 

All 

AU 

1 

1872  680 
1880   245 
1880   245 
1866  824 
1880  245 

1865  615 

1866  824 
1880  245 
1880  245 
1866  784 
1880   245 
1875  608 
1880  245 
1877  417 
1866  307 
1880  245 
1877  417 
1870     49 
1877  417 
1866  588 
1877  417 
1896  548 

i           ^      * 

1864  411 

All 

1«[40 
1  i|40 

1864  413 

All 

11                ♦ 

1864  414 

All 

AU 

1 

2 

2 

10                * 

All 

All 

14                * 

1864  417 
1864  420 

All 

AU 

1 

AU 

1    

2 

i  ^40 

1                  ♦ 

1864  421 

All 

2 

1864  422 

All 

1                   * 

1864  543 

All    

All 

All 

1 . .  .* 

2 
IITSS 

1864  545 

All 

il*j»         ^ 

1864  578 

All 

All 

AU 

1    

1140 
1 1  38 

1865  218 

All 

1                  ♦ 

1865  296 

All 

All 

1 

1139         '^ 

18d5  336 

All 

1 

AU 

1139 
12141 

1865  357 

All 

AU 

AU 

All 

1880  246 
1877  417 
1877  417 

i  i  41 

1865  512 
1865  555 

All.... 

AU 

1139 
1139 

i 


ai 


047 


SCHEDULE  OF  LAWS  REPjaALKD. 


Statutes  HEiugiiY 

liSPEALKD 


Pkevious  Repeals 


Bectlon 


RBPEALINO  STAT- 
UTES 


L.  I  Ch.  I  i 


See 
■  nole 


1865  615  AU. 


1865  616 
1865  724 

1865  733 

1866  115 
1866  174 
1866  175 
1866  307 
1866  588 
1866  692  1, 


All.. 
All.. 
All.. 
All.. 
All.. 
AIL. 
All.. 
All.. 
2,6. 


7,9-11. 


1866  782  All. 
1866  784  All. 
1866  .824  All. 


1867  68  All. 
1^67  116  Ail. 
1867  516  AU. 


1867  658  AU. 
1867  781  AU. 


1867  7S2  1,  2,  5-16. 


1867  887  All. 


1868  594 

All 

1868 

596 

All 

i868 

764 

All 

1868 

804 

AU 

1868 

828 

All 

1868  860 

All 

1869 

99 

All 

1869 

133 

All 

1869 

157 

All 

1-3.  6,  7,  0.  14 1877  417 

2,  5,  8 1876  431 

4,  6.  8.  10-13 1880  245 

6 1870  741 

7.  11.  14 1866  824 

13. 1869  883 

AU 1880  245 

All 1880  245 

AU 1880  245 

All 1880  245 

Ail 1877  417 

AU 1877  417 

AU 1880  245 

AU 1877  417 

1,2,6.7,0,  10 1880  245 

6.  7 1869  820 

AU 1877  417 

AU 1893  686 

1,  6-8,  10,  12,  16.  17 1877  417 

3-5,  11,  13-16,  18 1880  244 

7 1875  28 

11  pi.  amomlinc  L.  1849. 

Ch.  438.  i  307.  subds. 

1,  5;  §§  17.  18 1867  781  . 


AU 

AU 

1,  2 

Part  ivlating  to  the  ciiy 

of  New  York 

AU 

2 

AU 

1-;^.  5,  6,  9. 10,  14,  15 

2,  14 

4-8.  11-13.  16 


1,  7-10.  16. 

1,  2.  5-16.., 

13. 

16. 

16. 


AU  except  j^art  n  luting  to 
criminul  proc'«itM lings.  .  . 

AU 

AU 

AU 

AU 

2 

AU 

AU 


AU 1877  417 

AU » 1877  417 

1 , 1877  417 

AU 1880  245 


2 

ii4 


1880  245 

1877  417 

1878  33 

1881  537 
1880  245 

1870  170 
1880  245 
1877  417 
1869  883 
1880  245 

1871  4&i 
1880  245 
1893  686 
1887  630 
1886  593 

1869  246 

1877  417 
1886  593 
1880  245 
1877  417 
1880  246 

1870  706 
1880  245 
1880  245 


2 

1.  9,  11       ♦ 
2 

10  ♦ 

8,13,17       ♦ 
12  • 

11141 
2 

11^41 
2 
"40 

40 

42 

40 
11142  [3151 

1^40 

2  [3I«] 

2 

2  ♦ 


12,  13 
16 
2 
11(41 

1.  a 

1 
iKtf 

1 

11143 
2 

3,  14 
2 

1 
1143 

1 
1 
2 

1 


1141 

1142 

1J44 

1142 

2 

1 

1544 

11(44 

i'i*43 

1143 
1143 
1145 


I217J 


048 


SCHEDULE  OF  LAWS  REPEALEB. 


Statutes*  He^kbt 
Rbfbalkd 

Pbsvious  Repeals 

L. 

Cb. 

Section 

Section 

REPBALINQ  STAT- 
UTES 

L.    1 

Ch. 

1     1         See 

1869  246 

All 

3..  . 

1870  359 
1880  245 
1872     92 
1880  245 
1877  417 
1880  245 
1877  417 
1877  417 
1880  245 

1872  139 
1880  245 
1877  417 

1880  245 

1880  245 

1873  211 
1880  245 
1877  417 

1870  741 

1876  431 
1880  245 
1880  245 
1880  245 

1875  32 

1877  417 

1876  442 
1880   245 
1890  155 

1874  9 
1K80  245 
1893  686 
1880   245 
1880   245 

1875  428 
1880   246 

1871  708 

1880  245 

1881  637 
1880  245 

1880  245 

1877  417 

1881  537 
1875  616 
1896  648 
1380  480 
1877  417 
1880  245 

14 

All 

AU. 
1... 

1145 

1869  260 

1^ 

All 

AU. 
6... 

1  145 

1869  483 

1143 

All 

AU. 
AU. 
AU. 
AU. 
AU. 
AU. 
AU. 

'^\ 

AU. 
1. .. 

1  146 

1869  589 

1  143 

1869  626 

All 

1 143 

1869  627 

Al 

114ft 

1869  672 

Al 

2 

1869  748 

Al 

. . .  .  A 

'.  amending  *L."l'866 
692.  §§6.7 

1145 
1143 

1869  807 

Al 

1869  StO 
1869  831 

Int.  amending 
L   1866,  Ch. 

1 1  45  [318] 
1146 

1869  84fi 

AU 

1869  883 

AU.' 

AU. 
1-4, 
3.6. 
4.8. 
6,8, 
AU. 
AU. 
1... 

'iV.V.'id.'is-is;!! 

1145 
2 

\     All 

1.  3 

1870     2G 

11,12."  .'!*.'. '.'.*.  *.*,*.'. 

1.9 

2 

1146 

1^46         ^ 

1870     37 

All 

1870     49 

All 

AU 

AU. 
1... 

1144 

1870     59 

V              ♦ 

1870     74 

All 

AU. 
1... 

1146         ^ 

All    . 

2. . . 

1                  ♦ 

2... 

AU. 
AU. 
1-3. 
5.  . . 

1146 
1 

1$70     78 
IflTO  151 

1146 
1146  [3191 

1-8,5.6 

All 

1870  170 

All. 
1... 

1146 

1870  341 

All 

il^D           ^ 

1870  35G 
1870  394 

AU 

AU 

1-8.  10-15... 

l.a.4.5 

1 

AU. 
Part 

of  I 
All. 
AU. 
1-8, 
1-8. 

the 
3... 

reiatlng  to  the  city 
^ew  York 

2 

1 
1146 

1  146 

1870  468 

10-14 

1(>-I5;pt.  relating  to 
city  of  New  York... 

H44 

1 

1                  ♦ 

15.. 

1 

1870  467 

1... 
1... 

1146 

AU. 

1870  550 

r2261 

1870  70€ 

•    AU 

AU. 
2... 

1880  245 
1874  258 
1880  487 
1880  245 

.^^..^,m 

1870  717 

AU 

7... 

1                 * 

AU. 

1146 

i 


M9 


SOHEDULE  OF  LAW'S  REPEALED. 


Statutes  Hesebt 
repeai.ed 

Previous  Repeals 

L. 

Ch. 

Section 

Section 

REPEALING  STAT- 
UTES 

L.    1  Ch. 

1     §       See 

1870  741 

All 

1,  2,  5-11, 
3.  4,  12.. 

12 

AH 

13-15 

1877  417 
1880  245 

1876  431 

1877  417 
1880  245 
1877  154 
1893  686 

1880  245 
1872     28 

1881  537 
1880  245 
1880  245 
1877  417 
1877  417 
1880  245 
1896  548 
1880   245 
1C77   417 

1872  7*8 

1877  417 
1880  245 

1880  245 

1881  537 
1880   245 
1880   245 

1878  129 
18S0   245 

1877  417 

1878  324 
1880  245 
1880  245 
1877  417 

1873  589 

1877  417 
1880   245 
1893  686 
1C80  245 
i:80   245 
1893  688 
1877  417 

1877  417 
1886  593 

1874  127 
1880  245 

2 

1871  208 

f     All      . 

2 

11                • 

1545 

1871  21S 

All 

AH 

1871  335 

AH 

4 

All 

All 

1 

1871  361 

AH 

1,  subd.  1 

Part  relating  to  the  city 

of  New  York 

AH 

AH 

All 

2 

AH 

All 

1547 

1871  415 

All 

1                  ♦ 

1871  482 

!     All 

1 

1; 

1« 
1' 

r 
1 

47 
47 

1871  486 

\     All 

45 

1871   603 

AH 

45 

1871  61C 

\     All 

47 

1871  70fl 

1     All 

All 

AH 

2 

1871  733 

AH 

1545 

1871  76€ 

;     All 

1,  3 

1.2         • 

All 

All 

1545 

1871  834 

AH 

AH 

Part  relating  to  the  city 
of  New  York... 

AH 

AH 

1 

AH 

1547 

1871  874 

All 

1547 

1871  936 

;     AH 

1872     26 

AH 

1 
1547 

15  48 

1872     92 

AH 

3                  • 

AH 

15  48 
15  46 

1872  260 

All 

1 

1872  680 

AH 

xi«o          ^ 

All 

AH 

1  548 

1872  693 

All 

15  48 

1872  77^ 

AH 

AH 

2 

1,  2:  pt.pre.scribing  pref- 
erence: of  causes  on  cal- 
endars   

15  46 

1873       Q 

AH 

1         t»ll* 

1547 

1549 

1873     70 

AH 

All 

1873     7fl 

AH 

All 

AH 

1873   146 

All 

2 

1873  211 

AH 

AH 

AH 

AH 

1    pt.    relatine    to    civU 

causes 

1 

2 

AU 

1549 

1873  225 
1873  299 

All 

All 

1 
1547 

1873  427 

1 

1873  552 

All 

1547 
15  48 
1                  • 

1873  589 

AH 

1549 

[2221 

1873  657 
1873  663 

All 

All 

AH 

All 

AH 

1880  245 
1880  245 
1880  245 
1880   245 
1880  245 

1879  101 

1880  245 
1880  245 

2          "•       "' 
2 

1874       9 

All 

1  550 

1874  127 

All 

AH 

1550 

1874  156 
1874  208 

All 

All 

AH 

1 

1550 

1                m 

1874  258 

AU 

AH 

AH 

2 
15M 

&SO 


i:K)HEDULE  OF  LAWS  REPEALED. 


Statutes  Hereby 
Repealed 


1874  267 
1874  322 
1874  437 
1874  456 
1874  469 
1874  470 
1874  471 

1874  524 

1875  16 
1875  28 
1875  32 
1875  49 

1875  131 
1875  167 
1875  305 
1875  334 
1875  335 
1875  409 
1875  420 
1875  428 
1875  442 
1875  508 
1875  519 
1875  542 
1875  616 

1875  630 

1876  267 
1876  277 
1876  278 
1876  299 
1876  431 
1876  442 

1876  444 

1877  11 
1877  154 
1877  168 
1877  187 


All. 
All. 
All. 
All. 
All. 
All. 
AU. 

All. 
All. 
All. 
AU. 
AU. 

AU. 
All. 
All. 
AU. 
AU. 
AU. 
AU. 
AU. 
AU. 
AU. 
All. 
AU. 
AU. 
All. 
2... 
All. 
AU. 
All. 
AU. 
AU. 
AU. 
AU. 


1877  257 
1877  274 


1877  319 
1877  417 


AU. 
AU. 
AU. 


1877  206  AU. 


AH. 
All. 


1877  285  AU. 


AU. 
All. 


Previous  Repeals 


Section 


REPE4.LINO  STAT- 
UTES 


L,  I  Ch.l  J 


AU. 
AU. 
AU. 
AU. 
AU. 
AU. 
1... 
AU. 
All. 
All. 
AU. 
AU. 
5... 
AU. 
AU. 
All. 
AU. 
AU. 
All. 
AU. 
AU. 
AU. 
AU. 
AU. 


AU 

AU 

AU 

AU 

2 

AU 

AU 

All 

AU 

AU.... 
2.3.4. 


1880  245 
1877  417 
1880  245 
1880  245 
1880  245 
1893  686 

1879  101 

1880  245 
1880  245 
1880  245 
1877  417 
1877  417 
1877  417 
1880  245 
1877  417 
1877  417 
1880  245 
1880  245 
1880  245 
1877  417 
1880  245 
1880  245 
1880  245 
1880  245 
1830  245 
1893  686 
1877  417 
1880  245 
1880  245 
1880  245 
1880  245 
1880  245 
18.S0  245 

1880  245 

1881  211 


1 

AU 

AU 

All 

Part  relating  to  the  city 

of  New  York 

AU 


Part  relating  to  the  city 
of  New  York 

AU 

AU 

All 

AU 

1,  subd.  42 

1,  sulxl.  46,  pt.  repealing 
L.  1872.  Ch.  438,  so  far 
as  it  relates  to  ckrkg 
and  a.s:dstaiit  clerks  of 
di.strict  courts  of  New 
Y'ork  city 

3,  subd.  17 


1  J50 

1548 

1150 

1^50 

2 

1 

1 

2 

nso 

2 

2 

1149 

1  149 

11. 'il 

1149 

1149 

2 

2 

1161 

2 

2 

1151 

1151 

2 

1161 

1 

1149 

1161 

1162 

2 

1152 

1152 

1152 

1  15 


-note 


i 


1882  124 

1880  245 

1881  537 

1880  245 

1881  637 
1880  245 


1  152 

1  [22S] 


1  [32*1 

1163 

1 
1153 


[»71 


1881  637 
1880   245 

1879  311 

1880  245 
1806  548 
1878  408 


1878  345 
1878  126 


1 

1153 

1 

1153 

1 

1         [2281* 


SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Hereby 
Repealed 

Previous  Repeals 

L. 

Ch. 

Section 

Beclion 

REPEALI.VO  STAT- 
UTES 

L.  1 

(^h. 

5 

See 

1877  46fi 

All 

^: 

2... 
Part 
of] 
AU. 
1. . . 

1893 
1880 
1878 

1881 
1880 
1879 
1880 

686 
245 
175 

537 

245 

35 

245 

1 
2 

1 

1 
1^54 

1K54 

1878     30 

All 

relatini  to  thoVity 
Sew  York 

1878    33 

All 

♦ 

1878  126 

;     All 

• 

1878  129 

All 

All. 

1878  16« 
1878  ITS 

i     All 

[WfJ 

All 

AU. 
AU. 
1... 

1880 
1881 
1879 
1884 
1880 
1880 
1880 

245 
537 
211 
327 
245 
245 
245 

1 

1 

2 

1554 

lt64 

All 

1878  21€ 

AU 

2... 

m 

1878  292 

AU. 
2... 
AU. 

1878  298 

2 

1878  32< 

I     All 

1878  40 j 

i     All 

[2« 

1879     3( 

)     All 

I.. . 

1879 
1880 

257 
245 

1 
2 

1879   101 

All 

AU. 

1879   151 

All 

[231 
2S2 

4 

1879  211 

All 

1879  2.57 

'     All 

1... 

1879  349 

1 

1879  30f 

>     All 

\233] 

1879  311 

All 

334 

1879  3ie 

All 

33S 

1879  34S 

AU 

1... 

1880 

58 

1 

1 

1879  386 

All 

[236J 

1879  40C 

1880  36 

All 

All 

All. 
1... 
1... 

1893 
1888 
1881 
1880 

686 

555 

25 

245 

1 
1 
1 
2 

1880     5S 

All 

» 

1880  231 

All 

AU. 

1880  393 

All 

[ISl 

1880  423 

All 

1880  48(J 

All 

AU. 
AU. 

1896  548 
1896  548 

1 
1 

1K80  487 

All 

1880  5Q\ 

5 

[^1 

1881     25 

All 

1881     40 

AU 

AU. 

1893 

686 

1 

1881  211 

AU 

[Ulj 

1H81  414 

All 

3.  4. 
AU. 

1880 
1906 

472 
291 

1.  2 
2 

All 

1881  654 

[342] 

1SS2  124 

All 

AU. 

1893 

686 

1 

IS82  34(] 

AU 

[343] 
3441 

• 
* 

18S3   195 

All 

1883  205 

AU 

All 

2,  4,  6,  7,  9-11,  13 

2,  pt.  directiriK  that  strn- 
osrrapher  appointwl  by 
board  of  claims  KhaU  act 
a.s  deputy  clerk 

3.  5,  16 w 

12 

1884     60 

1884  334 
1888  366 
1893  425 
1897     36 

1-8 

1 

4 

1883  426 

AU. 
.... 

■ ....•.«««.«• 

[3451 
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Statutes  Hereby 
Aepealed 


ISM  60  All, 


1884 

1884 
1884 
1884 
1884 
1884 
1884 
1884 
1884 
188& 
1885 
1885 
1886- 
1886 


1887 
1887 


85  All.. 

133  AH., 

197  All.  , 

309  1... 

334  All .  . 

336  a-5. 

376  All.. 

490  All.. 

530  11.. 

112  All.. 

135  2,3. 

267  2. 


1887  630 

1888  118 


1888  302 
1888  365 


1888  555 
1888  571 


1889  330 
1889  406 
1889  472 

1889  522 

1890  155 
1890  158 
1890  173 
1890  403 

1890  456 

1891  125 

1891  379 

1892  677 


S67     All .... 

577     6,  pt'.  'adding  $ 

24  to  L.  1885. 

Ch.  183 

36     All...... 

507     All 


All 

1,  pt.  begin- 
nlng  with 
words  '•  and 
the  record  " 
to  end  of  sec- 
lion;  2 

All 

All 


All. 
All. 


1889     68     All. 


2.  3. 
2,  3. 

All.. 
AH.. 
All.. 
All.  . 
2,  3. 
All.. 
All.. 


All 

19,   last     sen- 
tence   


Previoi'8  Repeals 


Section 


REPEALING  8TAT- 
UTB8 


I    L.   I    Ch.l      } 


1.  pt.  directing  that  the 

stenographer  appoint  cxl 

by   said    commiAsioners 

of  board  of  claims  shall 

act  as  deputy  clerk.  .  . .  iK84  334  2 

1 1888  365  1 

6 1887  607  1 

7 1896  451  2 

8 1889     68  2 

All 1897     36  4 

All 1897     36  4 

All.. 1896  548  1 

All 1885   112  1 


1 1891  379     1 


AU. 


1893  686     1 


All 1893  686     1 


1 1896  451      1 

All 1897     36     4 

All 1S93  686     1 


All 1893  686     1 

1 1889     68     1 

All 1897     36     4 


1 1893  100  1 

All lMi.3  686  1 

1 IWM)  403  1 

All 1897  36  4 

2,  3 1895  544  2, 

2 1890  173  2 

All 1906  291  2 

All 1897  36  4 

All 1893  686  1 


2,  3 1893  686  1 

AH .  * 1897  36  4 

AU 1893  686  1 

5 1897  403  1 


[24dJ 


249] 


:[?SJ 


i 


.  [2»5] 


[256j 


[257P 


[258] 


[260] 


.  (26IJ 
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STATirTBS  Hereby 
Repjealed 

Pbevious  Repeals 

L. 

Ch. 

Section 

Sectfon 

RBPEAUNQ  STAT- 
UTES 

L,  1    Ch.I     i 

See 

1893   100 

All 

1893   101 

All 

1893  422 

AU 

AU. . 

1897     36     4 

1894  731 

AU 

m 

1895  544 

2-4 

3 

1908  i85     2 
1897     36     4 

1896  451 

All 

All,. 

1896  548 

All 

[2661 

1897  403 

1    pt.    amend- 
ing   L.    1891, 
Ch.  125,  i  6. 

All 

1897  622 

1898   124 

AU 

AU.. 

1809  isO     4 


1899   150 

All 

l^ 

^ 

1900  223 

AU 

1900  510 

AU 

1908  185 

9  a 

Code  Civil  Procedure.  .27. 
95.  860;  part 
relating     to 
surrogat  e . . .  . 

12731 

Code  Civil  Procedure.  .83. 
fourth    s  e  n- 
tPIlDft  . 

P74) 

CodcCivi 

I  Procedure.  Arti- 
cle   headings 
ol  Ch.  1,  Tit. 
2 

_.  FMH 

8ft4 
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NOTES  TO  SCHEDULE. 

[Prepared  by  Board  of  Statutory  Consolidation.] 

When  a  statute  has  been  specifically  repealed,  that  statute  and 
the  repealinir  statute  are  Riven  witiiout  au  exilauatory  note. 

Statutes  indicated  by  an  asterisk  *  in  the  column  **  See  note," 
have  been  amended  so  as  to  read  as  follows  and  superseded  and 
repealed  by  the  amending  statutes  noted.  In  case  the  entire 
statute  has  been  repealed  by  being  amended  **to  read  as  fol- 
lows," except  the  section  which  states  when  the  act  shall  take 
effect,  this  section  is  included  in  the  word  ''All "  under  the 
heading  **  statutes  hereby  repealed  "  without  further  explanation. 

100.  R.  S.,  Pt.  3,  Ch.  1,  Tit.  4,  §§  1-22,  24-28,  35,  3(5,  40,  4.-). 
Sections  1-22,  24-28.  45  have  been  heretofore  repealed,  as  ap- 
pears in  the  schedule.  SectiDns  35,  .S<»  are  covered  by  Code  Civ. 
Fro.  $  234,  and  Code  Crim.  Pro.  §  22.  Section  40  is  superseded 
by  Code  Civ.  Pro.  §  27. 

101.  R.  S.,  Pt.  3,  Ch.  1,  Tit.  5,  §  20,  snbd.  30.  Repealing 
statute,  L.  1833,  Ch.  295,  H  .3,  in  terms  repeals  subd.  20  of  said 
§  20.  In  fact  subdivision  30  was  intended,  as  shown  by  context 
of  balance  of  repealing  statute. 

102.  R.  S.,  Pt.  3,  Ch.  1,  Tit.  5,  $  20,  subd.  38.  Repealing 
statute,  L.  1829,  Ch.  80.  §  2.  in  terms  repeals  S  21,  subd.  38.  In 
fact  S  20,  subd.  38,  was  intended,  as  shown  by  context  of  bal- 
ance of  repealing  statute. 

104.  R.  S.,  I*t.  3,  Ch.  8,  Tit.  17.  §{|  1-20.  31-34,  36-40.  All 
repealed,  as  appears  in  schedule,  except  $  32  which  provides  for 
warrant  of  attachment  against  sheriffs  for  failure  to  return 
warrant  for  collection  of  canal  tolls.  Canal  tolls  abolished. 
Obsolete. 

105.  R.  S.,  Pt.  4,  Ch.  2.  Tit.  8,  §  1.  Relates  to  fees  of 
justices  of  peace.  All  except  last  paragraph  superseded  by  L. 
1800,  Ch.  092.  The  last  paragraph  prohibiting  boards  of  super- 
visors from  allowing  accounts  in  favor  of  justices  of  the  peace 
for  any  warrant  or  any  complaint  for  an  assault  and  battery 
is  obsolete. 

106.  L.  1778,  Ch.  12,  8I|  3,  4  6,  7,  1  Sess.  Section  3  obsolete. 
Court  of  probates  abolished.  Section  4.  Code  Civ.  Pro.  $  27, 
covers  the  provisions  of  this  section.  Section  7,  abrogated  by 
Code  Civ.  Pro.  §S  232,  .355.     Section  6  temporary. 

107.  L.  1778,  Ch.  14,  1  Sess.  Abrogated  by  Code  Civ.  Pro. 
$  :i307. 

108.  L.  1779,  Ch.  19,  2  Sess.  Abrogated  by  provisions  of 
Code  Civ.  Pro.  §§  .3307.  3.323. 

100.  L.  1779,  Ch.  17,  3  Sess.  Abrogated  by  provisions  of 
Code  Civ.  Pro.  §$  3307,  3323. 

110.  L.  1780.    Ch.   56,   §  3.     Superseded   by  Code  Civ.   Pro. 

S  i(r72. 

111.  L.  1782,  Oh.  24,  5  Sess.  Directs  the  secretary  of  state 
to  deliver  certain  documents  to  the  court  of  probates.  Tem- 
porary nnd  obsolete. 

112.  L.  1782,  Ch.  1,  e  Sess.   Revolutionary  war  act.   Obsolete. 
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113.  L.  1783,  Ch.  14,  6  Sess.  Revolutionary  war  act.  Obso- 
lete. 

114.  li.  1783,  Cb.  31,  6  Sess.  Relates  to  actions  for  trespaaa 
brougbt  against  persons  occupying  or  injuring  property  durini; 
tbe  Revolutionary  war.  A  part  of  statute  was  repealed  by 
L.  1787,  Cb.  71,  §  1,  10  Sess.     Obsolete. 

115.  L.  1783,  Ch.  41,  6  Bess.    Expired  by  limitation* 

117.  L.  1784,  Ch.  7.     Repealing  act.     Obsolete. 

118.  L.  1784,  Ch.  48.     Temporary  and  obsolete. 

119.  U  1784,  Ch.  59.     Revolutionary  war  act.     Obsolete. 

120.  L.  1784,  Ch.  12,  8  Sesa.  Revolutionary  war  act.  Obso- 
lete. 

lai..  L.  1786,  Ch.  IG.    Temporary  and  obsolete. 

122.  L.  1786,  Ch.  29,  J  1.     Revolutionary  war  act.    Obsolete. 

123.  L.  17S7.  Ch.  5,  10  Sess.  Relates  to  essoins  and  wager 
by  law.  Code  Civ.  Pro.  |  3339,  provides  that  there  shall  be  bnt 
one  form  of  civil  action.     Abrogated. 

124.  L.  1787,  Ch.  26,  «  7,  10  Sess.  Provides  a  penaJty  for 
malicious  arrest.  Code  Civ.  Pro.  §  3.348,  subd.  9,  makes  fatoe 
arrest  a  personal  injury  and  an  action  for  a  personal  injury 
lies  at  common  law.     Abro^rated. 

125.  L.  1787,  Ch.  71.     Repealing  act.     Obsolete. 

126.  L.  1787,  Ch.  94.     Revolntionary  war  act.     Obsolete. 

127.  L.  17S8,  Ch.  41.     Revolutionary  war  act    Obsolete. 

128.  L.  1788,  Ch.  73,  2  pt.  Repealing  act.    Obsolete. 

129.  L.  1791,  Ch.  8.  Section  1  is  a  repealing  statute.  Sec- 
tion 2  is  Buperneded  by  Code  Civ.  Pro.  I  3307. 

130.  T..  1702,  Ch.  28.     Superseded  )»y  Code  Civ.  Pro.  §  847. 

131.  L.  170.5,  Ch.  1.     Temporary  and  obsolete. 

132.  L,  1796,  Ch.  2.  Covered  by  provisions  of  C^ode  Civ. 
Pro.  J  44. 

133.  L.  1707,  Ch.  20,  §  20.     Repealing  statutes.    Obsolete. 

135.  L.  1708,  Cli.  .52.  Covered  by  provisions  of  Code  Civ. 
Pro.  S  847. 

136.  U  1708,  Ch.  68,  §  18.    Temporary  and  obsolete. 

137.  Jj.  1708,  Ch.  100.    Temiwrary  and  obsolete. 

138.  L.  1800,  Ch.  22.  Relates  to  circuit  court  and  sittings 
in  city  and  county  of  New  York.  Repealed  so  far  as  relates  to 
the  city  of  New  York  as  appears  in  schi^dnle     Balance  obsolete. 

139.  Tj.  1801,  Cli.  17(5.  All  repealed  except  I  10  as  appeors 
in  schedule.  This  section  confirms  certain  partitions  of  land 
made  prior  to  April  7,  ISOl.     Obsolete. 

140.  Ia  1803,  Ch.  2.  Relates  to  terms  of  the  supreme  court 
of  judicature.     Obsolete. 

141.  Ij.  1803,  Ch.  55.  |  2.     Repealing  statute.     Obsolete. 

142.  L.  1805,  Ch.  135,  (§  4,  29.  Section  4  is  a  repealing 
statute.     Section  20  is  repealed  as  appears  in  schedule. 

143.  L.  1808,  ch.  8.    Temporary  and  obsolote. 

144.  Ti.  1810,  Ch.  10.3,  §§  14,  .3.5.  Se<*tIon  14  is  a  repealing 
statute.    Obsolote.    Section  3.5  is  repealed,  as  appears  in  schedule. 

145.  L.  181,3,  Ch.  203,  §§  2.5,  34.  50.  Sections  25  and  84 
arc  repealed  as  appears  In  schedule.  Section  50  Is  covered  by 
provisions  of  Code  Civ.  Pro.  J  1211. 

146.  Ju  1814,  Ch.  141.  Covered  by  provisiotts  of  Code  Civ. 
Pro.Jg  1300,  1301. 

147.  L.  1814,  Ch.  162.  §  1.  Relates  to  the  court  of  chancery 
which  was  abolished  by  the  Constitntiou  of  1346.    Obsolete. 
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148.  L.  1814,  Ch.  193.  Covered  by  provisions  of  Code  Civ. 
Pro.  S  250. 

150.  L.  1817,  Ch.  90.  Courts  of  common  pleas  and  general 
sessions  abolished.     Obsolete. 

151.  L.  1818,  Ch.  60.  §§  1,  3,  4.     Obsolete. 

152.  L.  1819,  Ch.  178.     Expired  by  limitation. 

154.  L.  1821,  Ch.  88.     Repeals  L.  1818,  Ch.  259,  §  8. 

155.  L.  1821,  Ch.  203,  §  1.  Provides  for  enforcement  of  th« 
penalties  provided  for  in  certain  acts  which  have  been  repealed 
or  superseded  by  subsequent  legislation,  making  statute  cited 
obsolete  and  inoperative. 

156.  L.  1822,  Ch.  114.  Relates  to  terms  of  courts  which  no 
longer  exist,  as  constituted  in  1822.     Obsolete. 

157.  L.  1822,  Ch.  247.  Relates  to  court  for  trial  of  im- 
peachment and  correction  of  errors,  which  no  longer  exists.  Ob- 
solete. 

158.  L.  1823,  Ch.  54,  I  1.  Relates  to  court  for  trial  of  im- 
peachments and  correction  of  errors,  which  has  been  abolished. 
Obsolete. 

160.  L.  1824,  Ch.  81.  Statute  cited  relates  to  supplying  clerk 
of  court  of  common  pleas  with  reports  of  the  supreme  conrt  of 
judicature.    Obsolete. 

180.  L.  1825,  Oh.  4.  Relates  to  court  for  trial  of  impeach- 
ments and  correction  of  errors,  which  court  is  abolished.  Obso- 
lete. 

161.  L.  1828,  Ch.  184.  Abrogated  and  superseded  by  Code 
Civ.  Pro.  §  2498. 

162.  U  1828,  Ch.  20  (2d  meeting),  §  15,  Jff  8,  37-44,  48-50. 
52-55.  All  repealed  except  paragraphs  37,  42,  which  added  cer- 
tain sections  to  the  Revised  Statutes,  which  added  sections  have 
been  since  repealed. 

163.  L.  l628,  Ch.  21  (2d  meeting),  S  1.  The  paragraphs  of 
this  statute  recommended  for  repeal  are  paragraphs  which  them^ 
selves  repeal  other  statutes  included  in  this  schedule.     Obsolete. 

164.  L.  1829,  Ch.  108.  Refers  to  court  for  the  trial  of  im- 
peachments and  correction  of  errors,  which  is  abolished.  Ob- 
solete 

166.  L.  1829,  Ch.  225.  Refers  to  section  of  the  Revised  Stat- 
utes which  has  been  repealed.     Obsolete. 

166.  li.  1829,  Ch.  252.  Covered  by  Code  Civ.  Pro.  §  449  and 
by  Executive  Law.  g  52. 

168.  L,  1880,  Cli.  5,  §  3.    Repealing  statute.    Obsolete. 

169.  L.  1830,  Ch.  12.  Relates  to  the  conrt  of  chancery  which 
was  abolished  by  the  Constitution  of  1846. 

170.  Lr.  1830,  Ch.  28.  Covered  by  Code  Cir.  Pro.  §  1247. 
Section  2  temporary  and  obsolete. 

171.  L.  l&'^O,  Ch.  105,  §  2.     Repealing  statute.    Obsolete. 

172.  L.  1830,  Ch.  238.     Revolutionary  war  act.     Obsolete. 
178.  Jj.  1830,  Ch.  320,  §§  14^23,  30-38,  4(K50,  52-^7,  63,  64. 

68.  Repealed  as  appears  in  schedule*,  except  so  much  of  §  16 
as  added  a  |  69  to  K.  S.,  Pt.  2,  Ch.  6,  Tit.  1,  and  §  68. 
Former  supersedecl  by  Code  Civ  Pro.  §  2611,  latter  states  when 
act  shall  take  effect. 

174.  L.  1831,  Ch.  16.  Establishes  office  of  vice-chancellor. 
Court  of  chancery  abolished  in  184*5.     Obsolete. 

175.  I/.  iaS2,  Ch.  210.     Obsolete. 

176.  L.  1832,  Ch.  308.  Terms  of  court  for  the  correction  of 
errors.     Obsolete. 
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177.  If.  1834,  Ch.  1.  Relates  to  office  of  vice-chancellor  of 
court  of  chancery.     Obsolete. 

178.  L.  1834,  Gh.  109.  Relates  to  terms  of  the  court  for 
the  correction  of  errors,   which   court   is  abolished. 

179.  L.  ISiiG,  Ch.  ;iO.  Relates  to  the  court  of  chancery  which 
was  abolished  by  Constitutiou  of  1840. 

180.  L.  1837.  Ch.  4*'50,  §§  2.  3.  Sections  2  and  3  are  super- 
seded by  Code  Civ.  I'ro.  ft  828. 

181.  L.  18:i7,  Ch.  4i>5.  Section  1  repealed  as  appears  in 
schedule.     Section  2  is  a  validating  statute.     Obsolete. 

182.  L.  18:^8,  Ch.  2(U).  Relates  to  rijjhtR  of  redemption  ex- 
isting under  L.  18.37,  Ch.  410.  which  act  was  ropenled  by  |  9 
of  the  act  examined  from  and  after  November  1,  1838-    Obsolete. 

183.  L.  1839,  Ch.  101.  Repealed,  as  appears  in  schedule,  so 
far  as  it  relates  to  tlie  city  of  New  York.  Relates  to  court  of 
chancery.     Obsolete. 

184.  L.  1830,  Ch.  211.  Appointment  of  a  vice-chancellor 
of  court  of  chancery.  Baid  court  abolished  by  Constitution  of 
184(5,  Art.  14.  §  5. 

185.  L.  1831),  Oh.  307.  Relates  to  court  of  chancery  which 
was  abolished  by  the  Constitution  of  184C,  Art.  14,  §  5.  Ob- 
solete. 

187.  li,  1840.  Ch.  38.  Refers  to  court  of  chancery  which 
was  abolished  by  the  Constitution  of  1840,  Art.  14,  §  5.  Ob- 
solete. 

188.  L.  1840,  Ch.  41,  §  3  pt.     Repealing  statute. 

189.  L.  1840,  Ch.  238,  §§  2,  3.  Section  2  is  repealed  as  ap- 
pears in  schedule.     Section  3  states  when  act  shall  take  effect. 

190.  L.  1840,  Ch.  314.  Relates  to  officers  and  terms  of  the 
court  of  chancery,  which  was  abolished  by  Constitution  of  1840^ 
Art.  14,  §  5. 

191.  L.  1840,  Ch.  320.  Relates  to  the  court  for  the  correc- 
tion of  errors  which  was  abolished  by  the  Constitution  of  1846, 
Art.  6,  I  25.     Obsolete. 

192.  L.  1841,  Ch.  237.  Section  1  relates  to  fees  for  solicitors. 
Obsolete.  Section  2  is  a  repealing  statute.  Section  3  prescribes 
fees  of  sergeant-at-arniH  of  the  late  court  of  chancery.    Obsolete. 

193.  L.  1842,  Ch.  202.  Section  1  relates  to  compensation 
of  sergeant-at-arms  of  the  court  of  chancery  and  criers  of  the 
supreme  court.  The  office  of  sergeant-at-arms  was  abolished  with 
said  court  by  the  Constitution  of  184(),  Art.  14,  §  5.  Salary  of 
criers  of  supreme  court  provided  for  in  Code  Civ.  Pro.  I  91  and 
by  L.  1802.  Ch.  (»8(>,  §  230,  subd.  4.  as  amended  by  L.  189G, 
Ch.  430.     Section  2  is  a  repealing  statute. 

194.  L.  1842,  Ch.  3(KK  Relates  to  the  register,  assistant 
register  and  clerks  in  chancery,  which  were  aboliobed  with  the 
court  of  chancery  by  the  Constitution  of  1840.  The  clerks  of 
the  supreme  court  referred  to  in  this  act  were  the  clerks  of  the  old 
supreme  court  located  at  New  York,  Albany,  Utica  and  Geneva. 
The  statute  became  obsolete  and  inoperative  on  the  goin^:  into 
effect  of  the  (\)nstitution  of  1S46. 

195.  L.  1842,  Ch.  324.  Corrects  **  clerical  errors  "  in  a  stat- 
ute which  has  since  been  repealed.     Obsolete. 

196.  L.  1844.  Ch.  ."Ul.  Register,  assistant  register,  and 
clerks  of  court  of  chancery  abolished  with  the  court  of  chancery 
by  the  Constitution  of  1840.  Clerks  of  the  supreme  court  men- 
tioned in  statute  examined  were  the  clerks  of  the  old  supreme 
court  located  at  New  York,  Albany,  Utica  and  Geneva.    Statute 
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became  obsolete  and  inoperative  on  the  going  into  effect  of  the 
Constitution  of  1840. 

197.  I..  1845,  Ch.  235.  Relates  to  the  court  of  common  pleas 
which  wns  abolished  by  the  Constitution  of  1846,  Art.  14,  §  15. 

198.  L.  1847,  Ch.  390,  §§  2-A.  Sections  2,  3  are  repealed  as 
appears  in  schedule.     Section  4  states  when  act  takes  effect. 

199.  L.  1847,  Ch.  391.  Section  1  repealed  bj'  construction  as 
appears  in  schedule,  balance  superseded  and  included  in  New 
l^rk  city  consolidation  act,  L.  1882,  Ch.  410,  {§  1119-1122. 

200.  L.  1847,  Ch.  410.  Sections  1-8  which  are  repealed  as 
appears  in  schedule  comprise  the  entire  statute. 

201.  L.  1848,  Ch.  32.  Superseded  by  New  York  city  consoli- 
dation act,  L.  1882,  Ch.  410,  j§  1119-1122. 

202.  L.  1853,  Ch.  421.  Enrolling  decrees  of  late  court  of 
chancery.     Court  abolished  by  Constitution  of  1840,  Art.  14,  §  5. 

203.  L.  1854,  Ch.  135.     Temporary. 

204.  L.  18o5,  Ch.  10.     Covered  by   Code  Civ.   Pro.   §   27. 

205.  L.  1855,  Ch.  202.     Obsolete. 

206.  Lt.  1855,  Ch.  471,  U  4,  5.  Section  4  has  been  repealed 
as  appears  in  schedule.  Section  5  states  when  act  shall  take 
effect. 

207.  L.  1860,  Ch.  202.  Repealed  in  part  by  U  1877,  Ch.  417, 
§  1,  JT  'M.  The  entire  subject  of  admission  of  attorneys  to  the 
practice  of  law  is  covered  in  Judiciary  Law,  Article  15. 

208.  L.  1802,  Ch.  400.  Amendatory  of  the  Code  of  Procedure 
of  1848-9,  which  is  repealed.     Obsolete. 

209.  Lf.  4802,  Ch.  485.  Section  1  repealed  as  appears  in 
schedule.  Section  2  repeals  and  section  3  states  when  act  takes 
effect. 

210.  li.  1863,  Ch.  362,  §§  1-9.  Repealed  except  {  3  which 
continues  certain  repealed  provisions  of  Revised  Statutes. 

211.  L.  1803,  Ch.  302.  Sections  1,  3,  4  are  repealed  as  ap- 
pears in  schedule.     Section  2  is  a  repealing  statute. 

212.  L.  1804,  Ch.  71.  Sections  1-11  repealed  as  appears 
in  schedule.     Balance  covered  by  Code  Civ.  Pro.  §  2729,  subd.  2. 

213.  1j.  1804,  Ch.  280,  §  5.  Repeals  part  of  Revised  Statutes 
contained  in  this  schedule. 

214.  Lt.  180.5,  Ch.  330.  Relates  to  the  "  tribunal  of  concilia- 
tion."    Obsolete. 

215.  L.  mWu  Ch.  092,  S§  1,  2,  0,  7,  0-11.  All  repealed  except 
§  11  as  appt'ars  in  scIkhIuIo.     Section  11  is  a  repealing  statute. 

216.  Iv.  18(i0,  Ch.  824.  Sections  are  all  repealed  except 
§§2  and  9  as  appears  in  schtnlule.  As  enacted  this  statute 
contaiiu'd  neither  of  tlie  section  numbers. 

217.  Ia  1808,  Ch.  869.  Statute  cited  authorizes  attorney- 
general  to  institute  actions  on  certain  canal  contracts  made  in 
December,  ISGfl.     Obsolete. 

218.  L.  1809,  Ch.  820,  §  1  pt.  Repealed  as  appears  in 
schedule.     Balance  covered  by  Code  Civ.  Pro.  §§  3323,  3324. 

219.  L.  1870,  Ch.  151,  §§  1-3,  5,  0.  Sections  1-3,  5  repealed 
as  appears  in  schedule.     Section  0  is  when  to  take  effect. 

220.  L.  1870,  Ch.  550,  $  1.     Repealing  statute. 

221.  L.  1873,  Ch.  9.  Calendar  of  commission  of  appeals 
which  expired  by  limitation.  Section  2  amended  by  L.  1873, 
Ch.  589,  **  so  as  to  read  as  follows." 

222.  L.  1873,  Ch.  589.  Relates  to  the  old  commissiOQ  of 
appeals.    Obsolete. 
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CM.  U  187G.  Ch.  444.  Sections  2-4  amended  "to  read  as 
follows "  and  thus  repealed  hy  implication  as  appears  in  tlie 
schedule.  Section  1  establishes  a  state  board  of  audit  which  was 
abolished  by  L.  1883,  Ch.  205,  §  12.  Section  5  is  when  to  take 
effect.     Entire  act  superseded  by  L.  1883,  Ch.  205. 

224a.  L.  1877,  Ch.  11.  Consolidated  in  Code  Civ.  Pro.  S  356. 
See  note  1. 

225.  L.  1877,  Ch.  154.  Section  1  amended  "to  read  as 
follows "  by  L.  1882,  Ch.  124,  §  1.  Section  2  states  when  act 
takes  effect. 

226.  I..  1877,  Ch.  187.  In  terms  L-  1881,  Ch.  537.  repeal* 
L.  1877,  Ch.  157,  but  gives  the  title  of  Ch.  187  and  date  of 
passap:e  of  snnie.     Chapter  137  relates  to  town  of  Little  Falls. 

227.  L.  1877,  Ch.  257.  Provides  that  the  minutes  of  the 
common  council  of  the  city  of  Buffalo  shall  be  received  as  prima 
facie  evidence  of  such  proceedings.  Superseded  by  Code  Civ. 
Pro.  J  941. 

228.  Ij.  1877,  Ch.  417.     General  repealing  net. 

229.  L.  1878,  Ch.  IGO.  Repealing  statute  and  tlie  repeal  has 
been  noted  in  schedule. 

230.  L.  1878,  Ch.  408.  Amends  U  1877,  Ch.  417,  $  1.  para- 
aph  42,  in  effect  adding  another  repeal  to  said  paragraph, 
bsolete. 

231.  L.  1879,  Ch.  151.     Covered  by  Code  Civ.  Pro.  §  24S4. 

232.  L.  1870,  Ch.  211.  Superseded  by  Code  Civ.  Pro.  |  Wl 
as  amended  by  L.  1S$H,  Ch.  203. 

233.  L.  1879,  Ch.  305.  Affects  L.  1S46,  Ch.  276,  §  1,  which 
was  repealed  by  L.  1S80,  Ch.  215,  §  1.  Covered  by  Code  Civ. 
Pro.  §  3027. 

234.  Jj.  1870,  Ch.  311.  L.  1877,  Ch.  285,  affected  by  thi«  act 
repealed  by  L.  1880,  Ch.  245,  §  1,  H  53.  Cfovered  by  Code  Civ. 
Pro.  j  2485. 

235.  I..  1879,  Ch.  316.  Amends  L.  1853,  Ch.  238.  which 
was  repealed  by  L.  1880,  Ch.  245,  |  1,  If  30.  Covered  by  Code 
Civ.  Pro.  §§  1806,  18(>7,  and  repealed  by  implication.  See  Ilor- 
ton  V.  Cant  well,  108  N.  Y.  255,  and  Anderson  v.  Anderson,  112 
N.  Y.  104. 

236.  L.  1879,  Ch.  389.  Superseded  by  Code  Civ.  Pro.  H  744, 
747.  74S,  2.^^0,  2W,  27.' S,  27(n,  270S. 

237.  L.  1880,  Ch.  3J)3.  Consolidated  in  Code  Civ.  Pro. 
§   1404a. 

238.  L.  1880,  Ch.  423.     Consolidated  in  Code  Civ.  Pro.  {  236. 

239.  L.  1880,  Ch.  501,  §  5.  Consolidated  in  Code  Civ.  Pro. 
§  sola. 

240.  L.  1881,  Ch.  25.  Became  obsolete  March  9,  1882,  by 
its   terms. 

241.  L.  1881.  Ch.  211.  Relates  to  the  state  board  of  audit. 
Su^ierseded  bv  L.  1883,  Ch.  205,  which  established  the  board  of 
claims  and  aholished  the  board  of  audit. 

242.  L.  1881,  Ch.  654.     Covered  by  Code  Civ.  Pro.  f|  812, 

243.  Ij.  1882,  Ch.  340.  Consolidated  in  Code  Civ.  Pro. 
I  961a. 

244.  L.  1883,  Ch.  195.  Consolidated  in  Code  Civ.  Pro. 
f  961b. 

245.  L.  188.3,  Ch.  426.  Superseded  by  L.  1901,  Ch.  002, 
section  10  of  which  repeals  acts  inconsistent  with  tke  balaaco 
thereof.                                          
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946*  L.  1884.  Ch.  300,  §  1.  Oanaoiidated  in  Oode  Civ.  Fro. 
§  2481,  subd.  12. 

847.  L.  1884,  Ch.  SS6,  §§  2>5.  This  statute  is  a  general 
statute  relating  to  appraisal  of  canal  claims.  Section  1  has 
been  recommcudod  for  repeal  in  the  Canal  Law  as  having;  been 
saperseded  by  §  80  of  the  Canal  Law  which  treats  of  appropria- 
tions generally  by  the  state  for  canal  purposes.  The  second  sec- 
tion is  recommended  for  repeal  as  having  been  superseded  by 
^  264  of  the  Oode  of  Civil  Procedure  relating  to  the  jurisdic- 
tion of  the  Court  of  Claims.  This  jurisdiction  extends  to  private 
claims,  Section  2i'A  of  the  Code  prior  to  1908  expressly  con- 
tained the  words  **  appropriations  of  land."  This  expression  was 
omitted  when  the  section  was  amendcKl  in  liM)8,  but  the  lan- 
guage contained 'in  the  19^^)8  amendment  is  broad  enough  to 
cover  private  claims  for  appropriations.  StHrtion  3  is  consoli- 
dated in  §  274  of  the  Code  of  Civil  Procedure.  See  note  §  .37a. 
Section  4  repeals  inconsistent  legislation.  Section  5  is  when  to 
ta^e  effect. 

248.  L.  1884,  Ch.  376.  Consolidated  in  Code  Civ.  Pro. 
(  96lc. 

24&.  L.  1884,  Ch.  530,  §  11.  Repealing  statute  aud  the  re- 
peal has  been  noted. 


260.    L.   188.J.   Ch.   112.     Repealing  statute. 
^51.    L.  1885,  Ch.  135,  |§  2,  3.     Section  2  if 
Civ.  Fro.  §  033.     Section  3  is  wlien  to  take  effect 


«5i.    L.  1885,  Ch.  135,  fi§  2,  3.     Section  2  is  covered  by  Code 
v.  Fro.  §  033.     Section  3  is  wlien  to  ti  "        ^     ' 

252.  L.  1885,  Ch.  2(57,  §  2.     Obsolete. 

253.  L.  1886.  Ch.  577,  §  6  pt.     The  i 
f  24  to  L.  1885,   Ch.  183,  is  covered  by  Code  Civ.  Pro.   §  791, 


253.    L.  1886.  Ch.  577,  §  6  pt.     The  part  of  J  6  which  adds 
24  to  L.  1885,   Ch.  183,  is  covered  by  Code  Cfiv.  Pro.   §  ir^ 
BuM.  1,  as  amended  by  L.  1808,  Ch.  136,  and  L,  1906,  Ch.  51 


254.  L.  1887,  Ch.  .^6.  Obsolete,  except  §  4,  which  is  covered 
by  Code  Civ.  Pro.  §  9.33. 

255.  L.  1888,  Ch.  118,  §§  1  pt.  2.  Covered  by  Code  Civ. 
Pro.  5  933. 

256.  L.    1888,    Ch.    555.     ConsoUdated    in    Code    Civ.    Pro. 

§  mnd. 

267.  L.  1880,  Ch.  406,  §§  2.  3.  Section  2  was  "amended 
to  read  as  follows  "  by  li.  18JK),  Ch.  173,  §  2,  aud  as  so  amended 
Buperseded  by  Code  Civ.  Pro.  §  2713.  Section  3  is  when  act 
takes  effect. 

258.  L.  1890,  Ch.  158.  Consolidated  in  Code  Civ.  Pro. 
§  imie. 

260.  L.  1891,  Ch.  379.  Superseded  by  Code  Civ.  Pro. 
§§  266,  280. 

261.  Jj.  1892,  Ch.  677,  §  19  pt.  Last  sentence  consolidated 
in  Code  Civ.  I»ro.   §  931b. 

262.  L.  18I«,  (^h.  1(H).  Amends  L.  1S47.  Ch.  SO.  §  1,  '•  5?o 
as  to  read  as  follows."  L.  1JU7,  Ch.  80  was  repealed  by  Jj.  1S03, 
Ch.  686.  The  amendatory  art  was  not  expressly  repealed  but 
is  superseded  by  Code  Civ.  Pro.  §  2719,  as  amended  by  L.  1893, 

Ch.  i^m. 

263.  L.  1893,  Ch.  101.  Consolidated  in  Code  Civ.  Pro. 
§  ^la. 

264.  L.  1894,  Ch.  731.  Consolidated  in  Code  Civ.  Pro. 
S  2705. 

265.  L.  1895.  Ch.  544,  §8  2-4.  Section  2  consolidated  in  Code 
Civ.  Pro.  §  3,306a.  Section  3  was  amended  **  so  as  to  read  as 
follows."     Section  4  is  when   act  takes  effect. 

266.  L.  1890,  Ch.  548.     (Jeneral   repealing   statute. 
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267.  L.  1897,  Oh.  403,  §  1  pt.  Consolidated  in  Code  Git. 
Pro.  i  ^la. 

268.  L.  1897,  Ch.  622.  ConsoUdated  in  Code  Civ.  Pro. 
§  9Glf. 

269.  L.  1809,  Ch.  150.  Sections  1-3  consolidated  in  Code  Civ. 
Pro.  §  3831a.     Section  4  is  a  rupoalin^  section. 

270.  U  1900,  Ch.  223.  Consolidated  in  Code  Civ.  Pro. 
I  2408a. 

271.  "l.  1900,  Ch.  510.  Consolidated  in  Code  Civ.  Pro. 
§  2481,  subd.  12. 

272.  L.  1908,  Ch.  185,  S§  2,  3.  Consolidated  in  Code  Civ. 
Pro.  §  2509,  subd.  7. 

273.  Code  Civil  Procedure  §§27  pt,  95  pt.,  300  pt.  Sec- 
tion 27,  part  relating  to  surrogtite  has  been  inserted  in  §  2507. 
Section  95,  part  relating  to  surrogate  has  been  inserted  in  J  2512. 
Section  360,  part  relating"  to  surrogate  has  been  made  §  1323a. 

274.  Code  Civil  Procedure  §  83  pt.  The  fourth  sentence  of 
Code  Civ.  Pro.  is  made  §  1323a.  The  remainder  of  §  83  is  in 
Judiciary  Law,  §§  14,  24,  295-297,  301. 

275.  Code  Civil  Procedure,  article  headings  of  Ch.  1.  Tit  2. 
This  title  formerly  embraced  three  articles,  including  §§  40-99. 
Of  these  sections  the  ones  remaining  in  the  Code  are  §§  52» 
53,  55,  CO  pt,  65,  83  pt,  and  95  pt.  It  has  been  thought  best 
to  remove  the  article  headings  and  let  the  title  stand  without  a 
division  into  articles. 
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Made  by  L.  1909,  Ch.  65. 

[Prepared  by  Board  of  Statutory  Consolidation.] 

1.  §  356.  This  section  is  inserted  in  the  Code  of  Ciril  Pro- 
cedure because  it  relates  to  the  powers  of  county  judges  and 
provisions  of  a  similar  nature  are  now  in  this  title  of  the  Code. 
Former  §  350  of  the  Code  is  recommended  for  repeal  in  the 
Judiciary  Law  and  County  Law. 

3.  i  801a.  This  section  is  consohdated  in  the  Code  of  Civil 
Procedure,  since  it  deals  entirely  with  practice  and  has  no  place 
in  the  Partnership  Law.  L.  1880,  Ch.  561,  §|  1-4,  were  incor- 
porated in  and  repealed  by  the  Partnership  Law  enacted  in  1897. 
When  L.  1880,  Ch.  561,  was  incorporated  m  the  Partnership  Law 
the  section  consolidated  in  the  text  was  left  unrepealed  in  the 
session  laws  probably  because  it  contained  practice  matter.  It 
is  now  placed  in  the  Code  of  Civil  Procedure  with  a  proper  refer- 
ence to  §§  20  and  21  of  the  Partnership  Law  where  the  re- 
mainder or  the  statute  is  to  be  found. 

4.  §  841a.  The  provision  inserted  in  the  text  is  matter  relat- 
ing to  practice  which  is  now  found  in  the  session  laws.  The  pro- 
vision relates  to  evidence  and  has  been  placed  under  that  head  In 
the  Code  of  Civil  Procedure  under  the  article  relating  to  the 
competency  of  witnesses.  It  is  made  a  new  section  at  the  end 
of  Art.  1,  Tit  \,  Ch.  9. 

5.  S  931a.  This  section  consists  of  the  last  sentence  of  Code 
Civil  Procedure,  §  432,  subd.  2.  The  portion  of  §  432,  subd.  2, 
which  relates  to  the  method  of  designating,  by  a  foreign  corpo- 
ration, a  person  upon  whom  to  serve  a  summons  has  been  trans- 
ferred to  the  General  Corporation  Law,  and  the  portion  of  said 
subdivision  here  consolidated  is  an  evidence  provision  and  should 
be  with  similar  provisions  in  the  Code  of  Civil  Procedure.  There 
were  provisions  relating  to  the  designation  by  a  foreign  corpora- 
tion of  a  person  upon  whom  to  make  service,  both  in  the  Code  of 
Civil  Procedure  (§  432.)  and  in  the  General  Corporation  Law 
(§  16).  These  provisions  were  not  entirely  harmonious  and  ii. 
the  text  by  the  insertion  of  the  new  section  in  the  Code  of  Civi' 
Procedure,  to  wit:  Section  931a,  and  by  amending  §  432  of 
the  Code  of  Civil  Procedure  these  provisions  have  been  har- 
monized. The  substantive  matter  in  both  §§  4.S2  and  16  relating 
to  the  actual  designation  of  a  person  upon  whom  to  make  service 
has  been  consolidated  in  the  (Jeneral  Corporation  Law  (§  16), 
while  the  practice  provisions  relating  to  the  service  of  papers  upon 
a  foreign  corporation  have  been  brought*  together  in  the  Code  of 
Civil  Procedure.  The  (Jcneral  Corporation  Law  (§  16)  provides 
that  the  person  designated  must  have  an  office  or  plaoe  of  business 
at  the  plaf-e  where  such  corporation  had  its  principal  place  of 
business  within  the  state,  while  the  Code  of  (Mvil  Procedure 
(§  432,  subd.  2)  provides  that  the  designation  "must  specify  a 
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place  within  the  state  as  the  office  or  residence  of  the  persoii 
designated,"  and  does  not  reijuire  that  the  place  should  be  the 
eame  as  the  location  of  the  principal  place  of  business  of  the  cor- 
poration. The  Code  of  Civil  Procc^dure  (§  4i{2,  subd.  2)  pro- 
vides that  a  person  designated  may  from  time  to  time  **  change 
the  place  specified  as  his  office  or  residence  to  some  other  place 
within  the  state  by  a  writing  executed  by  him  and  filed  in  like 
manner,"  while  the  General  Corporation  Law  (§  10)  provides 
that  if  the  person  designated  '*  removes  from  the  place  where  the 
corporation  has  its  principal  place  of  businesi  within  the  state  " 
and  the  corporation  does  not  within  thirty  days  after  such  re- 
moval designate  another  person  npon  whom  process  may  be  served 
within  the  state  the  secretary  of  state  may  revoke  the  authority 
of  the  corporation  to  do  business  within  the  state  and  ptocess 
may  be  served  upon  the  secretary  of  state.  The  General  Corpo- 
ration Law  (§  16)  provides  for  a  case  where  a  person  designated 
dies  or  removes  from  the  place  where  the  corporation  has  its 
principal  place  of  business  within  the  state,  while  the  Code 
(8  432,  subd.  8)  provides  for  a  case  where  the  designation  **  is 
not  in  force."  While  §  4*^2  of  the  Code  was  amended  as  late 
as  11)03  by  Ch.  311,  and  §  10  of  the  General  Corporation  Law 
was  amended  only  as  late  as  1895  by  Ch.  072,  the  provisions  of 
the  General  Corporation  Law  have  boen  followed  in  the  consoli- 
dation rather  than  those  of  the  Code  as  the  later  expression  of  the 
Legislature,  since  the  amendment  of  the  Code  in  1903  related 
to  other  matters  in  the  section  and  did  not  affect  the  original 
provisions  relating  to  the  designation  of  the  person  upon  whom 
service  might  be  made  for  a  foreign  corporation.  All  of  the 
substantive  provisions  relating  to  the  manner  of  designating  a 
person  upon  whom  service  may  be  made  on  Iwhalf  of  a  foreign 
corporation  have  been  consolidated  in  {  10  of  the  General  Cor- 
poration Law  and  the  whole  subject  made  consistent.  While 
§  10  of  the  General  Corporation  I^aw  provides  for  service  in  case 
tlie  designated  person  dios  or  removes  from  the  place  where  the 
corporation  has  its  principal  place  of  business,  the  language  of 
subd.  3  of  §  432  of  the  Code  of  Civil  Procedure  nas  been  pre- 
served as  broader  in  its  application,  covering  any  case  where  tne 
designation  *'  is  not  in  force."  The  General  Corporation  Law 
provides  for  service  in  a  case  where  the  person  designated  dies 
or  removes  from  the  place  where  the  corporation  had  its  principal 
place  of  business  within  the  state  and  this  provision  has  been 
incorporated  as  subd.  4  of  §  432  of  the  Code  of  Civil  t^rocedure 
so  that  the  section  may  provide  for  a  complete  scbeme  for  service 
upon  a  fort»ign  corporation. 

6.  §  031b.  It  seems  incongruous  to  retain  this  provision  as  a 
part  of  a  section  in  the  General  Construction  Law  relating  to 
wh.it  shall  constitute  a  quorum  or  majority  of  a  public  board  or 
body  and  the  provision  in  the  text  has  been  placed  therefore  with 
these  provisions  of  the  Code  of  Civil  Procedure  relating  to  docu- 
mentary evidence  and  presumptive  evidence  of  written  instru- 
ments, 

7.  8  041a.  This  section  consists  of  a  part  of  L.  1801,  Ch.  125, 
§  5.  The  remainder  of  L.  1801,  Ch.  125  providing  for  the  publi- 
cation of  the  Colonial  Statutes  by  the  former  commis-sioners  of 
statutory  revision  has  boon  trcnted  as  special  and  not 'repealed. 
It  seems  th;it  the  provision  consolidntod  in  S  041a ^is  sufficiently 
imnortant  to  ho  included  in  the  Code  with  other  similar  matter. 

8.  S  OGla.  This  statute  is  provided  for  in  Penal  Code,  i   19, 
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88  to  criminal  proceedings  and  is  inserted  here  to  take  care  of  its 
application  to  civil  matters. 

9.  I  yOlb.  This  statute  consists  of  two  sections,  one  of  which 
appears  in  the  text  and  the  other  of  which  provides  when  the  act 
shall  take  effect.  The  word  **  criminal  "  is  not  necessary,  as  the 
rules  of  evidence  in  civil  cases  are  applicable  to  criminal  cases 
except  as  otherwise  provided  in  the  Code  of  Criminal  Procedure 
(Code  of  Criminal  Procedure,  §  392). 

10.  I  961e.  This  section  is  a  consolidation  of  L.  1884,  Ch.  376, 
1$  1,  2.  It  is  the  whole  of  the  statute  and  the  only  change 
made  is  the  change  of  the  word  '*  act "  to  **  section."  The 
statute  relates  to  the  subject  of  evidence  which  is  treated  in  the 
Code  and  has  been  consolidated  therefore  in  the  Code.  The  sec- 
ond section  of  the  act  is  the  last  sentence  of  the  section  as  in- 
corporated in  the  text. 

11.  §  OOld.  This  statute  has  not  been  inserted  In  the  Code  of 
Criminal  Procedure  because  the  rules  of  evidence  in  civil  cases 
apply  to  criminal  cases  (Code  of  Criminal  Procedure,  §  392). 
The  last  sentence  has  been  omitted  as  having  no  practical  use,  the 
statute  having  been  enacted  in  1888. 

12.  S  OCJlc.  This  section  is  the  whole  of  L.  1890,  Ch.  158,  sec- 
tion 2  of  the  statute  being  the  clause  relating  to  when  the  statute 
shall  take  effect.  It  is  a  provision  relating  to  evidence,  and  as 
these  provisions  are  now  contained  in  the  Code  of  Civil  Procedure 
the  statute  has  been  incorporated  under  its  appropriate  head  in 
the  Code  of  Civil  Procedure. 

13.  §  961f.  The  statute  incorporated  In  the  text  consists  of 
two  sections.  The  second  section  provides  for  the  taking  effect 
of  the  statute  and  has  been  omitted  as  unnecessary.  The  whole 
of  the  first  section  has  been  consolidated  as  a  part  of  the  Code  of 
Civil  Procedure  relating  to  evidence. 

14.  $  1323a.  This  section  is  the  fourth  section  of  Code  of 
Civil  Procedure,  §  83.  The  remainder  of  the  section  is  consoli- 
dated in  Judiciary  Law,  §S  14,  24,  295-297,  301.  The  word 
**  such  "  in  the  section  as  contained  in  the  Code  of  Civil  Procedure 
relates  to  "  the  presiding  *'  judge,  and  by  reason  of  the  removal 
of  the  balance  of  the  section  it  becomes  necessary  to  insert  the 
words  "  the  presiding  "  in  place  of  tlie  word  "  such."  This  pro- 
vision has  been  retained  in  the  Code  of  Civil  Procedure  as  prac- 
tice matter,  while  the  remainder  of  the  section  relating  to  court 
stenographers  has  been  placed  tinder  appropriate  heads  In  the 
Judiciary  Law. 

15.  §  1404a.  The  provision  Incorporated  in  the  text  is  L.  1880, 
Ch.  39.1.  Section  2  of  the  statute  is  the  provision  relating  to  the 
time  when  the  statute  shall  take  effect,  and  has  been  omitted  as 
nnneccssary.  The  statute  relates  to  the  exemption  of  exhibits 
at  exhibitions  and  as  similar  provisions  are  in  the  Code  of  Civil 
Procedure  the  statute  has  been  placed  in  its  appropriate  sur- 
roundings. 

15a.  I  2.344a.  This  section,  relating  to  the  power  of  the  su- 
preme court  to  compel  the  performance  of  certain  contracts  made 
by  incompetent  persons  while  capable  of  contracting,  has  been  in- 
serted in  the  Code  of  Civil  Procedure,  since  it  deals  with  the  power 
of  the  court  and  has  no  other  proper  classificntion.  The  matter 
embraced  in  the  section  Is  that  contained  in  L.  1880.  Oh.  423,  as 
amendod  by  L.  18S.=5,  Ch.  207.  §  2.  The  statute  of  1880  amended 
R.  S.,  Vt,  2,  Ch.  5,  Tit.  2,  8  22.  by  chnnging  the  reference  to  the 
court  of  chancery  to  the  supreme  court  and  adding  certain  new 
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matter.  This  statute  seems  to  be  alive,  since  the  amendment  was 
passed  subsequent  to  but  at  the  same  session  as  the  Code  of  1880, 
and  was  subsequently  recognized  aud  amended  by  the  Legislature 
by  U  1883,  Ch.  267,  §  2. 

Throop  in  his  note  to  §  2«'U5  says  with  reference  to  the  amend- 
ment made  by  Ch.  423:  *'  It  is  supposed  that  this  amendment 
fell  with  the  repeal  of  this  section  of  the  revised  statutes  which 
took  effect  September  1,  1880,"  and  in  a  later  edition  says  that 
Ch.  423  is  substantially  embodied  in  the  amendment  of  Code, 
§  2346,  made  by  L.  1882,  Ch.  3U9,  which  is  the  last  sentence  of 
i  2340  of  the  present  Code.  There  is  some  variation  and  it  has 
been  deemed  best  to  preserve  the  provision  of  the  Kevised  Stat- 
utes as  consolidated  in  the  text. 

In  connection  with  this  section  see  Code  of  Civil  Procedure, 
chapter  17,  title  7,  relating  to  the  disposition  of  the  real  property 
of  an  infant,  lunatic,  idiot  or  habitual  drunkard. 

Section  22  of  the  Revised  Statutes  incorporated  provides  that 
the  court  of  chancery  (changed  by  tlie  amendment  of  1880  to 
supreme  court)  **  shall  have  authority  to  decree  and  compel  the 
specific  performance  of  any  bargain,  contract  or  agreement  which 
may  have  been  made  by  any  lunatic  or  other  person  specified  in 
the  first  section  of  this  title,"  The  first  section  referred  to  pro- 
vides that  the  chancellor  shall  have  the  care  and  custody  of  "  all 
idiots,  lunatics  aud  persons  of  unsound  mind  and  persons  who 
shall  be  incapable  of  conducting  their  own  affairs  in  consequence 
of  habitual  drunkenness."  Idiots,  lunatics  and  habitual  drunk- 
ards are  expressly  mentioned  in  the  section  as  incorporated  in  the 
text  which  is  sufficient  to  cover  other  persons  of  unsound  mind, 
since  the  General  Construction  Law,  §  28  (Statutory  Construc- 
tion Law,  §  7)  defines  lunatic  as  follows:  "  The  terms  lunatic 
and  lunacy  include  every  kind  of  unsoundness  of  mind  except 
idiocy." 

16.  §  2408a.  This  section  contains  the  whole  of  L.  1902,  Ch. 
223.  The  second  section  relates  to  the  time  when  the  statute 
shall  take  effect.  Ibe  statute  has  reference  to  foreclosure  of 
mortgages  by  advertisement  and  properly  belongs  in  the  Code  of 
Civil  Procedure  where  that  proceeding  is  now  contained. 

17.  §  2481,  subd.  12.  The  provisions  of  L.  1884,  Ch.  309,  as 
amended  by  L.  IJKK),  Ch.  309,  seem  not  to  bo  included  among 
the  powers  of  a  surrogate  as  defined  in  tlie  Code  of  Civil  Pro- 
cedure. Hence  the  insertion  of  §  1.  Section  2  is  a  validating 
provision  applicable  to  acts  done  prior  to  1884  and  has  been 
treated  as  special  and  left  unrepealed. 

18.  §  2500,  siibd.  7.  This  subdivision  is  part  of  L.  188J),  Ch. 
a30,  as  amended  by  L.  1805,  Cli.  544.  Section  1  of  the  statute 
is  in  the  County  Law  (8  168)  and  §  2  has  been  incorporated  as 
a  part  of  the  Code  of  Civil  IVocedure  as  §  3,S0Ga.  It  is  a  matter 
that  relates  to  the  surrogate  court  and  therefore  has  been  placed 
In  chapter  18  of  the  Code  of  Civil  Procedure  where  the  practice 
in  such  courts  is  found.  The  statute  should  not  be  allowed  to 
exist  as  an  independent  statute  but  should  be  consolidated  as 
a  part  of  the  surrogate  court  provisions  in  the  Code  of  Civil 
ProcedTire. 

19.  §  251.'^a.  This  section  is  the  portion  of  Code  of  Civil  Pro- 
cedure. §  .'560,  not  embraced  in  Judiciary  Law,  H  108,  ;i82-.HS.l. 
The  scH'tion  would  be  out  of  place  nnder  title  .5  of  clinptor  ^  of 
the  Code,  entitlod  "  (^ounty  Courts,"  and  hence  it  Iris  been  trans- 
ferred  to  chapter   18,   which   relates   to   surrogate   courts.     The 
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Burrogate  court  practice,  while  mainl}^  found  in  chapter  18  of 
the  Code  of  Civil  Procedure,  is  by  no  means  all  contained  in 
that  chapter.  Other  sections  of  the  (vode  arc  incorporated  by 
reference  and  other  sections  are  by  their  terms  made  applicable. 
In  cases  where  a  part  of  a  section  was  removed  to  the  Judiciary 
or  other  consolidated  law  and  the  remainder  of  the  section  related 
to  surrogate  courts  alone,  the  part  remaining  has  been  placed  in 
its  appropriate  chapter  in  the  (IJode  of  Civil  Procedure  relating 
to  surrogate  courts  instead  of  being  allowed  to  remain  isolated 
in  another  part  of  the  Code  of  Civil  Procedure.  This  statement 
applies  to  §  2r)13a  found  in  the  text  and  generally  to  other  simi- 
lar cases. 

20.  §  3306a.  The  matter  inserted  in  this  section  is  necessi- 
tated by  the  omission  of  the  word  '*  such  "  and  the  incorporation 
of  L.  188J),  Ch.  3:r50,  §  2,  as  an  independent  section  of  the  Code 
of  Civil  Procedure.  The  provision  incorporated  in  the  text  is  a 
part  of  the  statute,  a  portion  of  which  has  been  consolidated  in 
the  surrogate  court  practice  as  subd.  7  of  §  2509. 

21.  §  3331a,  The  new  words  inserted  in  this  statute  are  made 
necessary  upon  the  consolidation  of  the  statute  into  the  Code  of 
Civil  Procedure  because  it  applies  to  **  all  jurors,"  and  §  3332  of 
chapter  15,  title  5,  excludes  from  the  application  of  the  title 
services  rendered  in  a  criminal  action  or  special  proceeding  in  a 
court  or  before  an  officer  *'  except  as  otherwise  expressly  pre- 
scribed therein."  The  inserted  words  leave  the  statute  to  apply 
as  broadly  as  its  language  imports  and  prevents  the  limitation  of 
the  consolidation  of  civil  actions  and  proceedings. 

25.  Article  8,  §  2705.  This  statute  (L.  1894,  Ch.  731)  exists 
as  an  independent  statute  apart  from  the  Code  of  Civil  Pro- 
cedure. It  relates  to  the  probate  in  this  country  of  foreign  wills 
and  should  find  a  place  in  the  Code  of  Civil  Procedure.  It  has 
been  made  a  separate  artinle  rather  than  a  section  of  chapter  18, 
title  3,  art.  7  of  the  Code  relating  to  "  Foreign  Wills;  ancillary 
letters."  because  it  provides  a  proceeding  of  its  own  which  differs 
from  that  provided  in  that  article  for  probating  a  foreign  will. 
Whether  or  not  the  provisions  of  that  article  apply  in  any  respect 
to  probate  and  letters  testamentary  under  this  statute  Is  *a  matter 
for  judicial  construction  which  will  not  be  anticipated  if  the 
statute  is  made  a  separate  article.  The  courts  can  then*  sav  to 
what  extent  the  provisions  of  article  7  apply  to  the  provisions  of 
the  new  article  and  their  relation  will  be  the  same  as  if  the  new 
article  had  remained  an  independent  statute.  If  the  statute  was 
made  a  section  in  article  7  the  present  relationship  would  be  dis- 
turbed and  judicial  judgment  would  be  anticipated,  for  throughout 
article  7  reference  is  had  to  conditions  and  proceedings  pre- 
scribed therein.  Section  2702  of  article  7  provides  that  the  pro- 
visions of  chapter  18  relating  to  the  rights,  powers,  duties  and 
liabilities  of  an  executor  or  administrator  apply  to  a  person  to 
whom  ancillary  letters  are  granted  **  as  prescribed  in  this  article," 
etc. 

26.  S  1.  The  reference  in  this  section  to  **  the  next  two  "  sec- 
tions has  been  changed  to  sections  "  two  and  three  of  the  judi- 
ciary law"  because  Code  Civil  Procedure,  §§  1,  2,  are  now 
contained  in  .Indicia ry  Law,  S8  2,  3. 

27.  §  34.  Some  alterations  in  phraseology  were  made  neces- 
sary in  the  portion  of  the  section  retained  in  the  Code  of  Civil 
Procedure.  Such  changes  are  not  intended  to  change  the  present 
law  in  any  way.    The  provisions  rpmoved  from  this  section  relate 
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to  the  adjournment  of  a  term  of  court  which  is  Romethinfir  apart 
from  the  actual  trial  of  a  cause  ami  to  the  drawing:  and  notifying 
of  jurors  for  an  adjourned  term  which  precedes  the  actual  draw- 
ing of  the  jury  for  the  trial  of  a  cause. 

28.  §  41.  A  portion  of  this  section  has  been  remored  to  the 
Judiciary  Law  (§  10).  The  provision  thus  removed  from  the 
Code  of  Civil  Procedure  relates  to  the  adjournment  of  a  term 
of  a  court  of  record  because  of  certain  conditions,  such  adjourn- 
ment resting  in  the  discretion  of  the  court.  The  provision  that 
has  been  allowe<l  to  remain  in  the  Code  of  Civil  I^rocedure 
has  l»cen  retained  because  it  is  a  matter  of  practice.  The  words 
*'  of  record "  have  been  inserted  in  the  portion  of  the  section 
retained   in  the  Code  of  Civil  Procedure   because  the  precedinjc 

Eortion  of  the  section  which  lias  been  removed  to  the  Judiciary 
law  (8  10)  made  tlie  section  applicable  to  a  court  of  record. 

29.  §  (JO.  I'art  of  this  section  has  been  removed  to  the  Judiciary 
Law  (I  470),  because  it  relates  to  the  right  of  an  attorney  and 
counselor  to  practice  in  the  courts  of  record  of  the  state  al- 
though a  resident  of  an  adjoining  state.  The  balance  of  the  sec- 
tion which  has  been  retained  relates  to  the  service  of  a  paper 
Ui)on  him  which  is  a  practice  provision  and  therefore  has  been 
retained  in  the  (Vide  of  Civil  Procedure.  The  words  inserted  In 
the  portion  retained  ni  the  Code  of  Civil  Procedure  are  made 
necessary  by  reason  of  the  removal  of  the  first  portion  of  the 
section  and  are  merely  a  repetition  of  the  necessary  part  of  the 
portion  of  the  section  removed. 

30.  §  110.  Section  110  of  the  Code  of  Civil  Procedure  refers 
to  the  "  npxt  two  s*»ctions.'*  Of  these  two  sections.  §111  remains 
in  tho  Code  of  Civil  T»rocednre  and  S  112  has  become  §  240,  subd. 
10,  of  the  County  T^iw.     llpnco  the  change*  made  in  this  section. 

81.  §  127.  Section  127  of  the  Ci»de  of  Civil  Procedure  con- 
tains in  its  first  sentence  substantive  matter  an4  in  its  second 
sentence  practice  matter.  The  first  i)ortion  of  the^  section  which 
relates  to  the  removal  of  a  sick  pri^4^no^  from  a  jail  to  a  hospital 
has  no  connection  with  «n  action.  Tt  has.  therefore,  been  placed 
in  the  T^rison  Law  (^  .185).  The  Inst  sentence  relates  to  the  issu- 
ance of  an  execution  where  a  prisoner  escapes  while  going  to. 
remaining  at,  or  returning  from  a  hospital  to  which  be  has  l»een 
ordered  removed.  Tt  is,  therefore,  a  practice  provision  and  has 
for  that  reason  been  retained  as  a  part  of  the  Code  of  Civil 
Procedure.  ^         .     ^ 

32.  n  IHR.  140.  141.  Sections  L1S^142  of  article  X  title  2, 
cha?>for  2  of  the  Code  of  Civil  I'rocodnre.  have  been  retained  In 
the  Code  been  use  containing  matter  in  the  nature  of  procedure. 
Sections  l.'^S,  140.  141  are  amended  in  the  text  merely  to  correct 
references  made  neeessnry  h''*  tl'e  removal  of  certain  substantive 
provisimis  from  the  Code  of  Civil  Procedure  tn  consolidated  I.^ws. 

33.  S  220.  The  f\r<t  portion  of  this  s'-ction  down  to  and  in- 
cluding the  sentence  "  whenever  the  appellate  divi.slon."  etc.,  has 
been  placed  in  the  .Tndi'inry  Lnw  as  well  as  the  list  two  sen- 
tences beginning  *'  Tt  shall  have  power  to  nnnoint."  Qtr,^  The  two 
sentences  in  the  middle  of  the  section  beginning  "  No  justices  of 
the  npnellate  division."  otr„  have  been  retained  in  the  Code  of 
Civil  Procednre.  The  fir«:t  part  of  the  section  which  has  been 
consolidated  in  the  .Tudicinrv  Law  relates  to  the  makeup  of  the 
appellate  division,  the  number  thnt  shall  constitute  a  quorum, 
how  many  justicch-  shall  sit  in  any  cose,  the  designation  of  jus- 
tices  of   the   appellate   division   by   the   governor,   the   terms  of 
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Office  of  the  justices,  the  filling  of  Taoancies,  residence  of  the  jni^ 
tices  and  matters  whit-h  do  not  relate  to  the  conduct  of  an  action 
or  an  appeal  therein.  They  are  provisions  ui  which  the  justices 
of  the  appellate  division  are  ehiefly  interested  and  as  such  have 
been  consolidated  in  the  Judiciary  Law.  The  last  portion  of 
the  section  relates  to  the  appointment  of  a  reporter  and  the  loca- 
tion of  the  appellate  division  in  each  department  which  are  mat- 
ters that  may  be  appropriately  placed  in  the  JutUciary  Law. 
ihe  portion  retained  m  the  Code  of  Civil  Procedure  applies  to 
the  powers  of  the  justices  of  the  appellate  division  and  the  juris- 
diction of  the  appellate  division,  which  provisions  liave  been  re- 
tained in  the  Code  of  Civil  Procedure  as  bearing  so  closely  upon 
practice  as  to  ])e  more  appropriately  placed  in  the  Code  of  Civil 
Procedure  than  in  the  Judiciary  Law. 

34.  I  220,  This  section  of  the  Code  of  Civil  Procedure  (§  229^ 
is  amended  because  of  the  removal  to  the  Judiciary  Law  of  the 
first  sentence,  which  provides  tliat  "A  special  term  or  a  trial 
term  of  the  supreme  court  must  l»e  held  by  one  judge."  This  is 
not  a  practice  provision  and  therefore  has  been  placed  in  the 
Judiciary  Law. 

35.  §  235.  The  last  sentence  of  this  section  provides  that  the 
Justices  of  the  supreme  court  in  the  eighth  judicial  district  may 
adopt  and  amend  rules  and  resrulations  for  making  calendars  of 
cases  and  has  been  removed  to  the  Judiciary  Law  where  similar 
matters  applicable  in  other  cases  have  been  consolidated.  The 
first  two  sentences  of  the  section  relate  to  the  power  of  .a  justice 
of  the  supreme  court  to  hold  a  specinl  term,  to  act  upon  any  busi- 
ness except  where  he  is  dis<|ualified  and  to  the  transaction  of 
judicial  business  out  of  court.  These  are  all  matters  relating 
to  the  general  sul)ject  of  the  powers  and  jurisdiction  of  the  courts 
and  like  such  matters  elsewhere  found  in  the  Code  of  Civil  Pro- 
cedure have  been  ret  a  in*  ul  in  the  Code,  as  closely  related  to  the 
actual  conduet  of  an  action  in  court. 

36.  5  2.*W.  The  last  sentenee  has  been  remov(»d  as  substantive 
matter  to  the  Judiciary  Law.  It  relates  to  the  attendance  upon 
the  court  of  certain  officers,  such  as  clerks,  sherilTs,  criers  and 
constables.  The  remainder  of  the  section  relating  to  the  ad- 
journment of  a  special  term  and  the  trial  of  a  case  npon  the 
calendar  of  a  term  which  has  been  adjourned,  has  been  retained 
in  the  Code  of  Civil  Procedure  because  associated  with  the  prac- 
tice in  a  cause, 

37.  $  200.  Section  00  of  the  Code  of  Civil  Procedure  referred 
to  in  tins  section  relntes  to  the  compensation  of  attorneys  and 
eounselors  and  their  liens  in  actions  and  sp(»cinl  procee<linrs  and 
has  been  consolidated  in  the  .Tndiciarv  Law  under  article  L">.  re- 
lating to  attorneys  and  counselors.  These  provisions  are  purely 
substantive.  The  rhance,  therefore,  inado  in  this  section  In  the 
text  is  merely  one  of  referenee. 

37n.  S  274.  The  new  n^itter  inserted  in  this  section  is  L.  1RS4, 
Ch.  .^80,  ?  n.  Section  3  is  an  express  provision  relating  to  al- 
lowances for  expense  of  abstracts  of  title  in  certain  awards  hy 
the  Court  of  Claims  ^nd  is  thccfore  preserved.  Section  274  of 
the  Code  whieh  prohibits  the  allowance  of  di^^bur-sements  in  an 
action  In  the  Court  of  Claims  might  be  constrned  to  refer  only  to 
disbnrsements  in  the  course  of  action.  Section  .S  is  preserved  to 
meet  cases  where  abstraets  are  renni»*<»d  as  a  neeessary  expense 
incident  to  the  appraisement  of  fbe  dam  acres.  The  section  con- 
solidated was  passed  in  1884.     The  Code  section  was  originaUy 
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enacted  in  1883  and  subsequently  re-enacted  verbatim  in  the  Code, 
so  tliat  the  1884  act  cannot  be  said  to  have'  been  superseded  by 
the  Code  section  but  on  the  contrary  is  still  in  existence. 

38.  $  323.  Section  17  of  the  Code  of  Civil  Procedure  re- 
ferred to  in  this  section  relates  to  the  convention  of  justices  of 
the  appellate  division  and  to  the  adoption  of  general  rules  of 
practice  by  such  convention.  These  matters  are  entirely  apart 
from  the  conduct  of  a  cause  through  the  courts  and  have,  there- 
fore, been  consolidated  in  the  Judiciary  Law  in  §§  93  and  94. 
The  distribution  of  §  17  of  the  Code  of  Civil  Procedure  to  the 
Judiciary  Law  has  made  necessary  the  change  in  reference. 

38a.  §  340,  subd.  1.  Section  1737  of  the  Code  of  Civil  Pro- 
cedure has  been  consolidated  in  J  20()  of  the  Lien  Law.  Section 
1737  as  well  as  other  sections  in  the  article  of  which  it  forms  a 

Eart,  relate  to  an  action  to  foreclose  a  lien  upon  a  chattel  and 
ave  been  consolidated  in  the  Lien  Law.     Hence  the  change  of 
reference. 

39.  §  355.  The  first  sentence  is  the  only  portion  of  §  355  of 
the  Code  retained  in  the  Code  of  Civil  Procedure.  It  provides 
that  the  court  shall  be  open  for  the  transaction  of  business  **  for 
which  notice  is  not  reciuired  to  be  given  to  an  adverse  party 
except  where  it  is  specially  prescribed  by  law  that  the  business 
must  be  done  at  a  stated  term."  This  language  embraces  a  mat- 
ter of  practice  and  for  that  reason  has  been  retained  in  the  Code 
of  Civil  Procedure.  The  remainder  of  the  section  relates  to  such 
matters  as  the  appointment  of  times  and  places  for  holding  terms 
of  court,  continuance  of  terms  appointed,  changing  the  day  ap- 
pointed, appointing  one  or  more  additional  terms,  dispensing  with 
the  holding  of  terms  and  adjournment  of  terms  to  other  places 
within  the  county.  Th(\se  are  i)rovision8  that  are  outside  of  the 
practice  in  an  action  and  relate  to  the  organization  of  the  ma- 
chinery for  hearing  causes  rather  than  to  the  conduct  of  causes 
themselves,  and  have  been  consolidated,  therefore,  in  the  Judi- 
ciary Law  m  VMK  V.hK 

40.  §  4.T2.  See  Note  5. 

41.  §  4.')(>.  The  substantive  provision  contained  in  this  section 
providing  that  recoveries  in  actions  or  special  proceedings  for 
damages  to  the  person,  estate  or  character  of  a  married  woman 
shall  be  her  separate  estate,  has  been  removed  to  the  Domestic 
Uelations  Law,  where  similar  substantive  matter  relating  to  mar- 
ried women  is  found. 

42.  §  484,  subd.  10.  The  reference  In  this  section  to  the  "  fish- 
eries, game  and  forest  law  "  has  been  changed  to  the  *'  forest, 
fish  and  game  law  "  which  is  the  name  by  which  that  law  is  now 
known. 

43.  §  716.  This  section  of  the  Code  of  Civil  Procedure  Is 
found  in  article  1,  title  4,  chapter  7,  under  the  head  *'  Receivers" 
and  api)lies  not  only  to  a  receiver  appointed  for  the  voluntary 
dissolution  of  a  corporation  but  to  a  **  receiver  appointed  by  or 
pursuant  to  an  order  or  a  judgment  in  an  action  m  the  supreme 
court  or  in  a  county  court  or  in.  a  special  proceeding."  As  the 
proceedings  for  the  voluntary  dissolution  of  a  corporation  has 
been  transferred  to  tho  fTeneral  Corporation  Law  (Art.  9)  as 
well  as  other  provisions  in  the  Tode  of  Civil  Procedure  relating 
to  the  dissolution  and  annulment  of  a  corporation  this  section 
has  been  consolidated  in  article  11  of  the  General  Corporation 
T^aw,  relating  to  the  powers,  <lnties  and  liabilities  of  receivers 
of  corporations  in  such  n  form  :«s  to  give  It  the  application  in- 
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tended  by  the  section.  Receiyers  may  be  appointed,  however,  in 
other  actions  and  proceedings  than  those  taken  to  dissolve  or  aunuk 
a  corporation,  and  therefore  it  becomes  necessary  to  retain  the 
section  in  the  Code  of  Civil  Procedure.  It  has,  therefore,  been 
amended  and  allowed  to  remain  in  the  Code  of  Civil  Procedure 
applicable  to  receivers  appointed  "  in  an  action  in  the  supreme 
court  or  a  county  court  or  a  special  proceeding." 

44.  §  740.  The  portion  of  tnis  section  relating  to  the  rate  of 
interest  that  shall  be  paid  by  depositaries  of  funds  or  money 
paid  into  court  and  the  requirement  that  they  shall  give  a  bond 
being  substantive  in  character  has  been  consolidated  in  the  Bank- 
ing Law  (§  43).  The  remainder  of  the  section  providing  where 
funds  or  moneys  paid  into  court  shall  be  deposited  has  been 
allowed  to  remain  in  the  Code  as  practice  matter. 

45.  §  752.  Thii.  section  relates  to  the  accounts  that  shall  be 
kept  by  the  depositarv  of  funds  or  money  paid  into  court.  The 
last  sentence  of  the  section  making  tlie  section  applicable  to  banks 
and  trust  companies  has  been  consolidated  in  the  Banking  Law 
(§  44).  The  distribution  of  the  remainder  of  the  section  has  not 
been  attempted  on  account  of  its  wide  application  and  it  has 
been  allowed  to  remain  in  the  Code  as  the  most  convenient  and 
practical  assignment. 

46.  §  802.  The  words  "  except  the  last  section  "  have  been  in- 
serted in  this  section  so  that  the  limit ut ion  of  §  802  will  not 
apph'  to  a  new  section  (5  801a)  inserted  by  this  act, 

47.  §  801.  The  'Mast**  section  referred  to  in  §  801  of  the 
Code  of  Civil  Procedure  has  been  consolidated  in  the  Civil  Rights 
Law  as  §  20.  It  relates  to  the  privilege  from  arrest  of  a  witness 
and  being  substantive  in  character  lias  been  assigned  to  the  Civil 
Rights  Law  (§  20).  This  assignment  has  made  necessary  the 
change  of  reference  found  in  the  text. 

48.  §  802.  The  change  nmde  in  tills  section  has  been  made 
fot  the  same  reason  stated  in  the  preceding  note. 

49.  §§  870,  871,  885.  The  words  "Other  than  a  court  speci- 
fied in  subdivisions  sixteenth,  seventeenth,  eighteenth  or  nine- 
teenth of  section  two  of  this  act"  have  been  omitted  from  §§  870, 
871  and  885  because  all  of  the  courts  mentioned  in  the  exception 
have  been  abolished  and  new  courts  created  in  their  stead.  In 
the  first  place  subds.  10,  17,  18  and  19  are  erroneous  refer- 
ences, since  those  subdivisions  were  changed  to  subds.  10,  11, 
12  and  13  by  L.  1895,  Ch.  940,  amending  8  2  of  the  Code  of 
Civil  Procedure.  In  the  second  place  the  mayor's  court  of  the 
city  of  Hudson  was  expressly  abolished  by  L.  1895,  Ch.  751,  and 
there  wad  created  in  its  stead  the  city  court  of  Hudson.  The 
recorder's  court  of  the  city  of  Oswego  was  nboHshcd  by  L.  lSf)5, 
Ch.  394.  The  recorder's  court  of  the  city  of  Utica  was  abolished 
by  L.  1882,  Ch.  103,  and  the  name  of  the  justice's  court  of  the 
city  of  Albany  was  changed  to  the  city  court  of  Albany  by  L. 
1884,  Ch.  122.  In  no  instance  were  existing  laws  made  appli- 
cable to  the  now  courts  except  in  the  case  of  the  city  of  Albany, 
where  the  existing  statutes  were  made  applicable  to  the  new  court. 
In  no  case,  however,  was  the  new  court  denominated  a  court  of 
record,  so  that  none  of  them  would  come  within  the  courts  re- 
ferred to  in  S§  870,  871  and  885  of  the  Code  of  Civil  Proceiluro. 
It  would  be  erroneous,  therefore,  to  continue  a  reference  in  these 
sections  of  the  Code  to  these  courts  formerly  existing  in  Hudson, 
TTtica,  Oswego  and  Albany  since  they  no  longer  exist  and  a  change 
in  the  rpference  to  the  new  courts  would  be  unjustified,  as  the 
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new  courts  ate  not  courts  of  record  and  existing  laws  are  not 
luude  applicable  except  iu  one  instance. 

50.  §  D(J1.  liils  section  relates  to  the  searching  of  files  by 
certain  public  officers  and  the  making  of  transcripts  therefrom. 
It  is  all  substantive  and  has  been  distributed  as  indicated  iu  the 
footnote.  The  portion  retained  iu  the  Code  of  CiYil  Procedure 
relates  to  the  surrogate  and  has  been  allowed  to  remain  because 
the  Code  by  chapter  18  attempts  to  provide  for  the  powers  and 
duties  of  the  surrogate  and  the  practice  in  his  court,  the  pro- 
visions of  which  chapter  have  been  preserved  substantially  intact. 

51.  §  D77.  There  has  been  removed  from  this  section  the  pro- 
vision with  reference  to  the  making  of  calendars.  Similar  mat- 
ter in  other  parts  of  the  Code  of  Civil  I*rocedure  has  been 
distributed  to  the  Judiciary  Law,  and  iu  order  that  the  provisions 
relating  to  the  making  of  calendars  may  be  together,  this  provision 
has  been  inserted  in  the  Judiciary  Law.  The  balance  or  the  sec- 
tion relates  to  the  service  of  notices  of  trial  and  notes  of  issue 
and  being  practice  matter  has  been  allowed  to  remain  in  the 
Code  of  Civil  Procedure. 

52.  §  1W)7.  The  part  of  this  section  which  has  been  removed 
relat(»s  to  the  apportionment  of  the  salaries  of  stenographers  and 
is,  therefore,  substantive  and  has  no  place  in  a  practice  act.  The 
remainder  of  the  section  provides  that  the  notes  of  the  official 
stenographer  may  be  treated  as  the  minutes  of  the  judge  upon 
the  trial  and  has  been  allowed  to  remain  as  procedure  matter. 

53.  §  1055.  The  portion  of  this  section  removed  relates  to 
the  notification  of  persons  for  jury  service  and  has  nothing  to 
do  with  the  conduct  of  a  case  in  court,  and  has  been  removed  as 
not  strictly  practice.  The  amendments  made  to  the  portion  of 
the  section  remaining  in  the  Code  of  Civil  Procedure  nave  been 
made  necessary  by  reason  of  the  elimination  of  matter  from  the 
Codi*  of  Civil  Procedure  and  do  not  embrace  any  new  law. 

54.  §  1171.  Changes  made  In  this  section  of  the  Code  were 
made  necessary  by  reason  of  the  elimination  of  certain  provisions 
from  the  Code  of  Civil  Procedure  and  tht-ir  insertion  in  the 
Judiciary  Law.    The  changes  are  merely  changes  of  reference. 

55.  §  1174.  The  change  in  the  reference  in  this  section  from 
I  1048  of  the  Code  of  Civil  Procedure  to  §  530  of  the  Judiciary 
Law  was  made  necessai*y  by  reason  of  the  incorporation  of 
§  1048  in  the  Judiciary  Law.  Section  1(M8  relates  to  the  notifi- 
cati«ni  of  jui-ors  liy  the  sheriff  and  his  return.  This  section  forms 
a  i)art  of  the  article  in  the  Code  of  Civil  Procedure  relating  to 
the  mode  of  selecting,  drawing  and  procuring  the  attendance  of 
trial  jurors  in  ordinary  cases  (Ch.  10,  Tit.  3,  Art.  2),  all  Of  which 
provisions,  with  a  single  exception,  have  been  removed  to  the 
.Judiciary  Law  as  nmtters  which  nrecede  the  condtict  of  a  «?anse 
through  the  courts.  They  are  substantive  ptovlsious,  l)rUtiding 
generally  the  machinery  which  niust  be  set  ih  tuotlon  before  a 
cause  can  be  disposed  of  iu  the  courts.  Henc(*  the  Change  in 
reference. 

66.  §  1100.  The  substantive  matter  "An  alien  is  not  entitled 
to  a  jury  composed  In  part  of  aliens  in  an  actloti  or  special  pro- 
reeding  civil  or  criminal,**  has  been  placed  in  the  Civil  Rights 
liaw  (§  12),  and  the  section  of  the  Code  in  which  the  provision 
Is  found  has  been  amended  accordingly. 

57.  §  127,3.  The  first  sentence  in  this  section  la  clearly  l>rac- 
tiCe  while  the  last  sentence  that  **a  married  Woman  may  conress 
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such   a   jud lament "   is   substatitiYc  in   charftcter  and   has  been 
placed  ill  the  DomeHtic  Uelatiou8  Law  (§  51). 

68.  §  1773.  The  change  in  reference  in  this  section  was  made 
necessary  by  reason  of  the  removal  of  title  3,  chapter  17  of 
the  Code  of  Civil  Procedure  to  the  Judiciary  Law  (Art.  lU). 
Article  3  of  chapter  17  of  the  Code  of  Civil  Procedure  relates  to 
proceedings  to  punish  a  contempt  of  court  other  than  a  criminal 
contempt,  and  has  been  removed  from  the  Code  of  Civil  Pro- 
cedure and  placed  in  the  Judiciary  Law,  because  substantive  in 
character  and  something  apart  from  the  condnct  of  a  cause 
through  the  courts. 

69.  #  1809.  This  section  relates  to  corporations  and  joint-stock 
associations.  The  whole  section  is  practice,  but  as  the  actions 
and  proceedings  relating  to  corporations  have  been  consolidated 
in  the  (general  Corporation  Law  it  has  been  deemed  best  to  in* 
corporate  in  the  iileneral  Corporation  Law  the  provisions  of  this 
section  relating  to  corporations.  The  section,  therefore,  so  far 
as  it  applies  to  a  coi-poraticm  will  be  found  in  that  law  (§  305) 
under  an  article  relating  to  *'  I'ro visions  applicable  to  two  or 
more  of  the  foregoing  proceedings  or  actions."  The  remainder  of 
the  section  has  not  been  distributed  to  the  .Toint-Stock  Associa- 
tion liaw  l)ecause  no  attempt  has  been  made  to  consolidate  any 
practice  relating  to  actions  or  proceedings  affecting  joint-stock 
associations  in  that  law. 

60.  $  1812,  The  treatment  given  $  1800  of  the  Code  of  Civil 
Procedure  has  been  given  H  ISIO.  ISll.  1S12  and  I8i:5,  and  for 
the  same  reason  stated  in  the  note  to  §  1800.  The  rhang(»8  in 
this  section  noted  in  the  text  are  made  necessary  by  reason  of 
the  removal  to  the  (jeneral  Corporation  Law  of  the  provisions  of 
the   section  relating  to  corporations, 

61.  $  1813.  The  removal  of  the  words  "corporations  or"  has 
been  made  necessary  by  reason  of  the  consolidation  of  the  pro- 
visions of  this  section  relating  to  corporations  in  the  General  Cor- 
poration Law  (8  300). 

62.  ft  1814.  The  "  last  section  "  referred  to  In  §  1844  of  the 
Code  of  Civil  IVocedure  has  been  ronsolidat(*d  in  §  101  of  the 
Decedent  Estate  I^aw.  Ilenee  the  change  in  reference,  'i'he 
"last  section"  referred  to  is  a  substantive  provision  relating  to 
the  liability  of  heirs  and  «!evisees,  and  as  snch  has  been  assigned 
appropriately  to  the  Iiecedeiit  Estate  Latr,  where  similnr  sub- 
stantive provisions  an»  found. 

63.  §  1840.  Changers  in  this  section  were  made  necessary  by 
the  removal  of  certain  provisions  to  the  Decedent  Estate  I  jaw. 
H«»ction  101  referred  to  hi  this  section  relates  to  the  liability  of 
heirs  and  devis(M^s  for  the  debts  of  a  decedent. 

64.  S  185.").  The  changes  in  this  section  are  changes  of  refer- 
ence, made  necessary  by  the  removal  of  5  1843  from  the  Code  of 
Civil  Proceilure  to  the  Decedent  Estate  Law  f§  101).  The  pro- 
vision of  the  Code  of  Civil  Procedure  thus  removed  relates  to  the 
liability  of  heirs  and  devisees  for  the  debts  of  a  decedent. 

66.  §  1048.  Section  17ffr  and  the  remaining  sections  iti  the 
article  of  which  it  forms  a  part  relate  to  an  action  by  the  people 
to  annul  a  cotporntion,  irJl  of  whteh  provisions  have  been  con- 
solidated in  the  General  Corporation  Law.  Section  1708  of  the 
Code  of  Civil  Procednre  has  become  §  l.Hl  of  the  General  Cor- 
poration Law.     Hence     the  chansfe  in  reference. 

66.  S  10^>fi.  This  section  of  th<»  Code  of  Civil  Procedure,  so  tar 
as  it  relates  to  the  duty  of  the  district  attorney  to  bring  an  action 
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to  recover  Uie  penalty  of  a  forfeited  recognizance,  has  been  con- 
solidated in  the  County  Law  (§  201).  ihe  amendment  of  the 
Code  of  Civil  Procedure  noted  in  the  text  was  made  necessary 
by  this  consolidation. 

67.  §  2082,  subd.  3.  Section  8  of  the  Code  of  Civil  Procedure 
provides  for  a  case  in  which  a  court  of   record   has  power   to 

Sunish  for  a  criminal  contempt   and  has  been  removed  to   the 
udiciary  Law  (§  750).    The  change  in  the  text  accordingly  has 
been  made. 

08.  §§  2412-2415.  Title  10  of  chapter  17  of  the  Code  of  Civil 
Procedure  relates  to  proceedings  to  change  the  name  of  an  in- 
dividual or  corporation.  The  part  of  this  title  that  relates  to  the 
change  of  name  of  a  corporation  has  been  consolidated  in  the 
General  Corporation  Law.  It  became  necessary,  therefore,  to 
amend  the  sections  in  this  title  so  as  to  leave  intact  in  the  Code 
of  Civil  Procedure  the  proceediups  relating  to  tiie  change  of  the 
name  of  an  individual.     Hence  the  amendment  to  these  sections. 

69.  §  2507.  The  new  matter  inserted  in  this  section  is  taken 
from  Code  of  Civil  Procedure,  §  27.  The  remainder  of  §  27  has 
been  placed  in  Judiciary  Law,  §§28,  158,  194.  The  matter 
inserted  in  §  2507  would  be  out  of  place  in  the  first  chapter  of 
the  Code  but  falls  appropriately  in  §  2507. 

70.  §  2512.  The  first  sentence  of  this  section  is  Code  of  Civil 
Procedure,  §  2512.  The  remahider  is  from  Code  of  Civil  Pro- 
cedure, §§  95-97.  Portions  of  §§  05-97  are  incorporated  in  Ju- 
diciary Law  as  follows:  Section  95,  in  §§  108,  200;  section  00, 
in  §§  231,  349,  351,  354;  section  97,  in  §§  100,  170,  201,  232-2^4, 
279,  403,  405.  It  was  deemed  best  to  rem<>ve  the  portion  of 
§§  95-97  of  the  Code  of  Civil  Procedure  which  is  not  included 
in  the  Judiciary  Law  from  the  first  chapter  of  the  Code  to  chap- 
ter 18  with  similar  matter. 

72.  §  2537.  The  changes  in  this  section  are  merely  changes 
of  reference.  Seetion  774  of  the  Code  of  Civil  Procedure  relates 
to  the  supervision  of  court  funds  by  the  comptroller  of  the  state 
and  is  substantive  in  character. 

73.  §  2034.  The  first  sentence  of  this  section  relating  to  the 
indexing  of  wills  by  county  clerks  and  registrars  has  been  con- 
solidated in  the  Decinlent  Estnte  Law  as  substantive  matter. 
The  last  sentence  has  been  retained  because  it  provides  for  the 
fees  of  an  executor  or  administrator  with  the  will  annexed,  who 
causes  the  record  mentioned  to  be  made.  The  changes  made  in 
this  section  are  to  correct  refenMices. 

74.  §  2060.  Part  of  this  section  has  been  place<l  in  the  De- 
cedent Estate  Law  (§  103).  The  removed  portion  is  substantive 
matter  relating  to  tbe  liability  of  a  husband  for  the  debts  of 
his  deceased  wife,  his  liability  as  administrator  for  the  debts  of 
his  wife  and  the  disposition  of  unadministeretl  assets  of  his  wife 
at  the  time  of  his  death. 

75.  §  2005.  It  was  necessary  to  amend  this  section  liecause 
the  section  in  the  article  of  the  Code  referred  to  prescribing  the 
manner  of  authenticating  papers  was  consolidated  in  the  De- 
cedent Estate  Law  (§  45). 

76.  §  2090.  A  change  in  the  reference  was  made  necessary 
because  §  27(H,  prescribing  the  manner  of  authenticating  papers 
of  another  state  or  country  to  be  used  in  this  state  was  consoli- 
dated in  §  45  of  the    Decedent  Estate  Law, 
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77.  §  2733.  /rho  first  part  of  this  section,  relating:  to  advance- 
ments, lias  been  consolidated  in  the  Decedent  Estate  Law  as 
$  99.  The  latter  part  being  practice  has  been  retained  in  the 
Code  of  Civil  Procedure. 

?8.  §  274<J.  Section  744  of  the  Code  of  Civil  Procedure  has 
been  incorporated  in  the  State  Finance  Law  as  subdivision  4  of 
§  8,  except  the  last  clause,  relating  to  the  fees  of  county  clerlfll, 
which  is  consolidated  in  County  Law  as  §  240,  subd.  22,  and 
thus  the  change  in  reference  becomes  necessary.  Section  744  of 
the  Code  of  Civil  Procedure  related  to  the  supervision  of  court 
funds  by  the  state  comptroller.  A  portion  at  the  end  of  this  sec- 
tion has  been  taken  care  of  in  appropriate  schedules  of  repeals, 

79.  §  2838,  subd.  1.  The  provision  in  the  article  mentioned  in 
this  subdivision  of  the  ('ode  of  Civil  Procedure  has  been  consoli- 
dated in  the  Decedent  Estate  Law.  It  relates  to  the  authentica- 
tion of  papers  from  another  state  or  foreign  country  for  use  in 
this  state.   The  changes  in  reference,  therefore,  became  necessary. 

80.  §  2Si')ii.  Subdivision  3  of  this  section  contains  a  reference 
to  certain  swtions  of  the  Code  of  Civil  Procedure.  Two  of  these 
sections,  to  wit:  §§  184:5  and  18()S,  have  been  placed  in  the  De- 
cedent Estate  Law.  Section  18o8  relates  to  the  liability  of  lega- 
tees or  devisees  to  a  child  born  after  the  making  of  a  will  who  is 
entitled  to  succeed  to  a  part  of  the  real  or  personal  property  of 
the  testator,  and  their  liability  to  the  subscribing  witness  to  a 
will  who  is  entitled  to  succeed  to  a  share  of  such  property.  This 
is  substantive  in  character  and  for  that  reason  has  neen  placed 
in  the  Decedent  Estate  Law  <§  28)  and  taken  from  the  Code  of 
Civil  Procedure.  Section  1843  of  the  Code  of  Civil  Procedure 
relates  to  the  liability  of  heirs  and  devisees  for  the  debts  of  the 
decedent  and  is  substantive  in  character,  and  has  been  placed  in 
the  Decedent  Estate  Law  as  §  101.  The  reference,  therefore, 
in  subdivision  3  of  §  2833  has  been  changed  to  correspond  to  this 
treatment  of  §|  1843  and  18(58  of  the  Code  of  Civil  Procedure. 

81.  §  2889.  Sections  ()3  and  64  of  the  Code  of  Civil  Proced- 
ure, relating  to  attorneys  practicing  in  the  city  of  New  York, 
have  been  placed  in  the  Penal  Law  and  a  corresponding  change 
in  reference  has  been  made  in  this  section. 

82.  I  2990,  Section  1037  of  the  Code  of  Civil  Procedure  re- 
lates to  the  making  and  filing  of  duplicate  jury  lists  and  has  been 
placed  with  its  appropriate  provisions  in  the  Judiciary  Law  tmdcr 
the  head  of  jurors.  This  necessitated  a  change  in  the  reference^ 
which  has  been  made. 

83.  §  2001.  Section  1033  of  the  Code  of  Civil  Procedure,  re- 
lating to  excusing  of  jurors  from  service  during  the  whole  or  a 
portion  of  a  term,  has  been  placed  in  the  Judiciary  Law  and  the 
necessary  change  in  reference  in  this  section,  therefore,  has  been 
made. 

84.  §  3075,  subd.  2.  The  reference  in  this  subdivision  has  been 
changed  because  Code  of  Civil  Procedure,  §  46,  has  been  made 
$  15  of  the  Judiciary  Law. 

85.  §  3158.  Sections  104  and  IW)  of  the  Code  of  Civil  Pro- 
cedure have  been  incorporated  as  ft{|  4(X)  and  401  of  the  Judi- 
ciary Law.  They  relate  to  the  authority  of  the  sheriff  to  com- 
mand the  power  of  the  county  to  overcome  resistance  and  the 
certification  of  the  names  of  those  who  resist  his  authority. 

86.  8  3253.  The  change  made  in  this  section  merely  substi- 
tutes the  title  of  the  general  law  for  the  statute  mentioned  in 
the  section. 

•T6 


NOTES  TO  AMENDMENTS. 

87.  S  3320.  The  change  in  this  section  is  one  of  reference 
merely. 

8a.  §  S348,  Bubd.  14.  The  reference  in  this  subdivision  has 
beeu  changed  from  "  sixteenth  "  to  "  fifteenth  **  to  correct  an 
obTious  error  in  the  present  Code.  Ohapter  Itt  of  the  Code  of 
Civl]  Procedure  contnins  but  two  titlcB.  Article  1  of  title  4  of 
chapter  16  is  entitled  **  Judgment  Creditor's  Action"  and  the 
definition  contained  in  g  'SiAHy  subd.  14,  is  of  a  ''judgment 
cn^ditor's  action." 

89.  §  3347,  subd.  1.  Section  122  of  the  Code  of  Civil  Pro- 
cedure has  been  consolidated  as  §  347  of  the  Prison  Law  and 
has  been  made  to  apply  to  civil  and  criminal  prisoners  in  ac- 
cordance  with  the  language  of  this  subdivision.  It  is,  therefore, 
unnecessary  to  include  it  as  a  part  of  this  subdivision. 

90.  I  3347,  8Ul>d.  5.  Section  548  of  the  Code  of  Civil  Pro- 
cedure, referred  to  in  this  subdivision,  has  been  consolidated  in 
§  23  of  the  Civil  Ilights  Law.  It  relates  to  the  exemption  of  a 
person  from  arrest  in  a  civil  action  or  special  proceeding  except 
as  prescribed   by  statute. 

91.  I  3347,  subd.  7.  The  reference  ta  "title  third"  con- 
tained in  the  second  sentence  has  been  changed  to  "article  third 
of  title  third  "  because  article  third  is  the  only  portion  of  title 
third  remaining  in  the  C'Ode.  The  remainder  of  title  third  is  in 
the  Judiciary  I^uw.  The  reference  to  "  title. fourth  "  In  the  same 
sentence  has  beeh  omitted  because  the  whole  title  has  been 
transferred  to  the  Judiciary  Tiaw.  The  refert»nce  In  the  fifth 
sentence  to  "  title  third  "  has  been  changed  to  **  article  third  of 
title  third  "  of  the  Code  and  "  article  sixteen  of  the  Judiciary 
law  "  because  article  third  is  the  only  portion  of  title  third  re- 
maining in  the  Code  and  the  remainder  of  the  title  is  now  in 
Judiciary  Law,  article  thirteen.  The  reference  to  "  title  fourth  " 
In  the  last  sentence  has  been  changed  to  ''articles  seventeen 
and  eighteen  of  the  judiciary  law "  becanse  the  provisions  of 
title  fourth  are  now  consolidated  in  those  articles  of  the  Judi- 
ciary Law. 

98.  §  3347.  subd.  11.  The  references  to  §(  2181-2187,  2197- 
211)0,  2213-2218  have  been  removed  because  these  sections  art 
now  In  Debtor  and  Credifor  Law.  The  reference  to  §§  2228- 
2230  has  been  removed  been  use  these  se<'tions  are  now  in  Prtaoli 
Law.     The  references  are  no  longer  necessary. 


GENERAL  CONSTRUCTION  LAW. 


(Laws  of  1909,  ch.  27.     Takes  the  place  of  former  Statutory 
Construction  Law.) 


Article    1.  Short  tlUe    (S   1). 

ft.  Meaning  of  terms    (If    10*08). 

3.  Aiicieut   statutoH    and   resolutions    (§|   70-72). 

4.  RcferencoB,    titles   and   head   notes    (§|   80,    81). 

5.  Effect    of   repeals    (fif   00-06). 

G.  Effect   of   consolidated   lavs    ({§    100,    101). 

7.  Application  of  chapter    (f   1X0). 

8.  Laws   repealed;    when   to   take   effect    (|f    120,    121  )• 

ARTICIiE    1. 

Short  Title. 
Section  1.  Short  tlUe. 

f  1.  Short  title.     This  chapter  shall  btf  knowa  as  the  "  Gen- 
eral Construction  Law." 

AttnctM  t. 

Meaning  of  Terms. 

•ec.   10.  Arknowle/!j?ft   and   aoknowiedgment. 

11.  Ackiiowletlgment  of  proof  of  Instrtimeiitt 

12.  AffldttTlt. 

13.  Adlonmment    of   meeting. 

14.  Bond    and   undertaking. 

15.  Chattels. 
10.  Qioose. 

Xi.  Civil   cfxle  and    criminal  code. 

1^.  CrtiiHolldnted    Iflttfl. 

10.  Day,   calendar. 

20.  Day,  computation. 

21.  Folio. 

22.  Gender. 

83.  Hetetofore  and  l|ei*tnftef. 

24.  tlollday  antf  half  holiday. 

25.  Holiday   In   eontrdCtual    bbllgatlons. 

26.  Jndgc. 

27.  I^st,    preceding,    next   and   following. 

28.  Lunatic  and  lunacy. 
20.  Ml%i. 

90.  Mcnib.   crtmimtatioli.  ,  .     i     . 

81.  Mouth   In  statute,  contract  and  pabllc  or  prlT&te  Insttmiient. 

32.  Municipal   officers. 

33.  Notice. 

34.  Now. 

35.  Number,    singular   and   plural. 

86.  Oath.    afMttflt  lind   inrest. 

87.  Person. 
38.  Property. 

89.  Property,    personal. 

40.  Property,    real. 

41.  Quorum   and   majority. 
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Sw*   42.  Register  of  county. 

43.  Seal  of  court,   public  officer  or  corporatloD. 

44.  Seal,  private. 

45.  Seal,  private  as  corporate  seaL 

46.  Signature. 

47.  State. 

48.  Tense,   present. 

49.  Territory. 

50.  Time,  computation. 
61.  Tims,   night. 

52.  Time,   standard. 

53.  Time,    use   of   standard. 

54.  Village. 

55.  Women. 

56.  Writing    and   written. 

57.  Year,    common   and   leap. 

58.  Year  in  atotute,  contract  and  public  or  private  instrument. 

I  10.  AcknOYvledffe  and   aeknowled«iiient. 

The  terms  acknowledge  and  ackuowledgment,  when  used  with 
reference  to  the  execution  of  an  instrument  or  writing  other 
than  a  deed  of  real  property,  include  a  compliance  with  the  pro- 
visions of  the  next  section  by  either  such  proof  or  acknowledg- 
ment. 

§   11.  Ackno-wledffiiient  or  proof  of  Instrnment* 

When  the  execution  of  any  instrument  or  writing  is  authorized 
or  reciuired  by  law  to  be  acknowledged,  or  to  be  proven  so  as  to 
entitle  it  to  be  filed  or  recorded  in  a  public  oflflce,  the  acknowledg- 
ment may  be  taken  or  the  proof  made  before  any  officer  then  and 
there  authorized  to  take  the  acknowledgment  or  proof  of  the 
execution  of  a  deed'  of  real  property  to  entitle  it  to  be  recorded 
in  a  county  clerk*s  ollice,  and  snail  be  made  and  certified  in  the 
same  manner  as  such  acknowledgment  or  proof  of  such  deed. 

f   12.  AffldRTlt. 

When  an  aflSdavit  is  authorized  or  required  it  may  be  sworn 
to  before  any  officer  authorized  by  law  to  take  the  acknowledge 
mont  of  deeds  in  this  state,  unless  a  particular  officer  is  specified 
before  whom  it  is  to  be  taken. 

§   13.  Adjournment  of  meeting. 

Any  meeeting  referred  to  in  section  forty-one  of  this  chapter 
may  be  adjourned  by  a  less  number  than  a  quorum. 

f  14.  Bond  and  nndertaklnir. 

A  provision  of  law  authorizing  or  requiring  a  bond  to  be  giyen 
shall  be  deemed  to  have  been  complied  with  by  the  execution 
of  an  undertaking  to  the  same  effect. 

S   IB.  Chattels. 

The  term  chattels  includes  goods  and  chattela. 

I  16.  Choose. 

The  term  choose  Includes  elect  and  appoint. 
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I  17.  Givll  eo4e  and  orlBtlnal  code. 

The  term  civil  code  means  the  code  of  civil  procednre.  The 
term  criminal  code  means  the  code  of  criminal  procedure. 

§  18.  Consolidated  laws. 

The  term  Consolidated  Laws  shall  mean  the  compilation  of 
the  statutes  prepared  by  the  board  of  statutory  consolidation  and 
the  amendments  thereof.  ^ 

I  19.  Day,  calendar. 

A  calendar  day  includes  the  time  from  midnight  to  midnight. 
Sunday  or  any  day  of  the  week  specifically  mentioned  means  a 
calendar  day. 

I  20  Day,  computation. 

A  number  of  days  specified  as  a  period  from  a  certain  day 
within  which  or  after  or  before  which  an  act  is  authorized  or 
required  to  be  done  means  such  number  of  calendar  days  ex- 
clusive of  the  calendar  day  from  which  the  reckoning  is  made. 
Sunday  or  a  public  holiday,  other  than  a  half  holiday,  must  be 
excluded  from  the  reckoning  if  it  is  the  last  day  of  any  sucn 
period',  or  if  it  is  an  intervening  day  of  any  such  i)eriod  of  two 
days.  In  computing  any  specified  number  of  days,  weeks  or 
months  from  a  specified  event,  the  day  upon  which  the  event 
happens  is  deemed  the  day  from  which  the  reckoning  is  made. 
The  day  from  which  any  specified  number  of  days,  weeks  or 
months  of  time  is  reckoned  shall  be  excluded  in  making  the 
reckoning. 

I  21.  Folio. 

A  folio  is  one  hundred  words,  counting  as  a  word  each  figure 
necessarily  used. 

0  228*  Qender. 

Words  of  the  masculine  gender  include  the  feminine  and  the 
neuter,  and  may  refer  to  a  corporation,  or  to  a  board  or  other 
body  or  assemblage  of  persons;  and,  when  the  sense  so  indicates, 
words  of  the  neuter  gender  may  refer  to  any  gender. 

S  23.  Heretofore  and   hereafter. 

Each  of  the  terms,  heretofore,  and  hereafter,  in  any  provision 
of  a  statute,  relates  to  the  time  such  provision  takes  effect 

1  24.  Holiday  and  half  holiday. 

The  term  holiday  includes  the  following  days  in  each  year: 
The  first  day  of  January,  known  as  New  Year's  day;  the  twelfth 
day  of  February,  known  as  Lincoln's  birthday;  the  twenty- 
second  day  of  February,  known  as  Washington's  birthday;  tho 
thirtieth  day  of  May,  known  as  Memorial  day;  the  fourth  day  of 
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July,  known  as  Independence  day;  the  first  Monday  of  Septem- 
ber, known  as  Labor  day;  the  twoifth  day  ot  October,  known  as 
Colufnbus  day;  and  the  twenty*fittl|  day  ot  December,  known  as 
Christmas  day,  and  if  either  of  such  days  is  Sunday,  the  next 
day  thereafter;  each  general  election  day  and  each  day  ap- 
pointed by  the  presidei^t  of  the  United  States  or  by  the  goTeruor 
of  thiis»  state  as  a  day  of  general  thanksgiying,  general  fastinj? 
and  prayer,  or  other  general  religious  observances.  The  term 
half  holiday  includes  the  period  from  noon  to  midnight  of  each 
Saturday  which  is  not  a  holiday. 
Am*d     by  L.    1909,   ch.    112,     In   effect  Marcl)   23,   1009. 

I  26.  Holiday  In  contractual  oblifratlons. 

Where  a  contract  by  its  terms  requires  the  payment  of  money 
or  the  performance  of  a  condition  on  a  public  holiday,  such  pay- 
ment may  be  made  or  condition  performed  on  the  next  business 
day  succeeding  such  holiday,  with  the  same  force  and  effect  as 
if  made  or  performed  in  accordance  with  the  terms  of  the  con- 
tract. 

i  86.  Jndff*. 

The  term  judge  includes  every  judicial  officer  authorised,  alone 
or  with  others,  to  hold  or  preside  over  a  court  of  record. 

i  27*  Lasty  precedlns,  next  and  loliowlnar* 

A  reference  to  the  last  or  preceding  section,  or  othev  proTision 
of  a  statute,  means  the  section  or  other  division  immediately 
preceding,  and  a  reference  to  the  next  or  following  section  or 
other  division  of  a  statute  means  the  section  or  athvr  division 
immediately  following. 

S  28.  Iiunatlc  and  lunacy. 

The  terms  lunatic  and  lunacy  include  every  kind  af  unsound- 
ness of  mind  except  idiocy. 

I  M.  Men. 

The  term  men  includes  boys. 

S  30.  Month,  computation. 

A  number  of  months  after  or  before  a  ccrtaip  day  shall  be 
oonipnted  by  counting  such  number  of  calendar  months  from  sueh 
day,  exclusive  of  the  calendar  month  in  which  such  day  occurs, 
and  shall  include  the  day  of  the  month  in  the  last  month  so 
counted  having  the  same  numerical  order  in  days  of  the  month 
as  tho  day  from  which  the  computation  is  made,  unless  there  be 
not  so  many  days  in  tho  last  month  so  counted,  in  which  case 
the  period  computed  shall  expire  with  the  last  day  of  the  mouth 
00  counted. 
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i  31.  Month  tn  atatiate,  €Qntr»«t  »i»d  pnlille  ov  yirlvMe 
in»triiment. 

In  a  statute,  contract  or  public  or  private  instrument*  unless 
otliLTwise  provided  in  such  contract  or  inHtmment  or  by  law.  the 
ttrm  moutli  lueaua  a  calendar  month  and  not  a  lunar  moutU. 

i  32.  Mnnielpal  olllcers. 

A  reference  to  Keveral  olficers  of  a  municipal  corporation  hold- 
ing the  same  otUce,  or  to  a  board  of  such  ofhcers,  shall  be  deemed 
to  refer  to  the  single  officer  holding  such  oiQce,  when  but  one 
person  is  chosen  to  hi]  such  olfice  in  pursuance  of  law. 

I  -33.  UToUce. 

When  a  notice  is  required  to  be  giveq  to  a  board  or  body, 
service  of  such  notice  upon  the  clerk  or  chairman  thereof  shall 
be  sufficient. 

f  34.  Vofv. 

The  term  now  in  any  provision  of  a  statute  referring  to-  other 
laws  in  force,  or  to  persons  in  office,  or  to  any  facts  or  circum- 
stances as  existing,  relates  to  the  laws  in  force,  or  to  the  per- 
son in  office,  or  to  the  facts  or  circumstances  existing,  respec- 
tively, immediately  before  the  taking  effect  of  such  provision. 

I  3Si,  Unmbev,  slnffular  und  plural. 

Words  in  the  singular  number  include  the  plural,  and  in  the 
plural  number  Include  the  singular. 

I  86.  Oath,  aAdavlt  and  «-fv«ar. 

The  terms  oath  and  affidavit  include  every  mode  authorized  by 
law  of  attesting  the  truth  of  that  which  is  stated.  The  term 
swear  includes  every  mode  authorized  by  law  for  administering 
an  oath. 

I  37.  Person. 

The  term  person  includes  a  corporation  and  a  Joint-stock  asso- 
ciation. When  used  to  designate  a  party  whose  property  may 
be  the  subject  of  any  offense,  the  term  person  also  includes  the 
state,  or  any  other  state,  government  or  country  which  may  law- 
fully own  property  in  the  state. 

I  88.  Property* 

The  term  property  includes  real  and  personal  property, 

I  30.  Property,  pemonal. 

The  term  personal  property  includes  chattels,  money,  things  in 
action,  and  all  written  instruments  themselves,  as  distinguished 
from  the  rights  or  interests  to  which  thej'  relate,  by  which  any 
right,  interest,  lien  or  incumbrance  in,  to  or  upon  property,  or 
any  debt  or   financial  obligation  is  created,  acknowledgedt  eyi- 
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denced,  transferred,  discharged  or  defeated,  wholly  or  in  part, 
and  everything,  except  real  property,  which  may  be  the  subject 
of  ownership. 

Oil  wells  and  all  fixtures  connected  therewith,  situate  on  lands 
leased  for  oil  purposes  and  oil  interests,  and  rights  held  under 
and  by  virtue  of  any  lease  or  contract  or  other  right  or  license 
to  operate  for  or  produce  petroleum  oil,  shall  be  deemed  personal 
property  for  all  purposes  except  taxation. 

I  40.  Property,   real. 

The  term  real  property  includes  real  estate,  lands,  tenements 
and  hereditaments,  corporeal  and  incorporeal. 

S  41.  Quorum  and  majority. 

Whenever  three  or  more  public  officers  are  given  any  power 
or  authority,  or  three  or  more  persons  are  charged  with  any  pub- 
lic duty  to  be  performed  or  exercised  by  them  jointly  or  as  a 
board  or  similar  body,  a  majority  of  all  such  persons  or  officers 
at  a  meeting  duly  held  at  a  time  fixed  by  law,  or  by  any  by-law^ 
duly  adopted  by  such  board  or  body,  or  at  any  duly  adjourned 
meeting  of  such  meeting,  or  at  any  meeting  duly  held  upon  rea- 
sonable notice  to  all  of  them,  may  perform  and  exercise  such 
power,  authority  or  duty,  and  if  one  or  more  of  such  persons  or 
officers  shall  have  died  or  have  become  mentally  incapable  of 
acting,  or  shall  refuse  or  neglect  to  attend  any  such  meeting,  a 
majority  of  the  whole  number  of  such  persons  or  officers  shall 
be  a  quorum  of  such  board  or  body,  and  a  majority  of  a  quorum, 
if  not  less  than  a  majority  of  the  whole  number  of  such  persons 
or  officers  may  perform  and  exercise  any  such  power,  authority 
or  duty. 

I  42.  Regrlnter    of   county. 

Any  act  done  in  pursuance  of  law  by  the  register  of  a  county 
shall  be  deemed  to  be  a  compliance  with  any  provision  of  law 
authorizing  or  requiring  such  act  to  be  done  by  the  county  clerk 
of  such  county,  and  any  instrument  or  writing  filed,  entered  or 
recorded  in  pursuance  of  law  in  the  office  of  a  register  of  a 
county,  shall  be  deemed  to  be  a  compliance  with  any  provision 
of  law  authorizing  or  requiring  such  paper  to  be  filed,  entered 
or  rorordtMl,  as  the  case  may  be,  in  the  office  of  the  clerk  of 
such  county.  The  term  county  clerk  when  used  in  relation  to 
conveyanees  of  real  property  or  the  filing  or  recording  of  inatrn- 
meuts  which  are  or  may  be  filed  in  the  office  of  the  register  of 
a  county,  shall  include  the  register  of  each  county  in  which 
there  is  a  register. 

I  49.  Seal  of  court,  public  officer  or  corporation. 

A  seal  of  a  court,  public  officer  or  corporation  may  he  im- 
pressed directly  upon  the  insfmment  or  writing  to  he  sealed,  or 
upon  wafer,  wax  or  other  adhesive  substance  affixed  thereto, 
or  upon  paper,  or  other  similar  substance  affixed  thereto  by 
mucilage  or  other  adhesive  substance. 
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I  44.  Seal,  private. 

The  private  seal  of  a  persou,  other  than  a  corporation,  to  any 
instrument  or  writing  shall  consist  of  a  wafer,  wax  or  other 
similar  adhesive  substance  affixed  thereto,  or  of  paper  or  other 
similiir  substance  affixed  thereto,  by  mucilage  or  other  adhesive 
substance,  or  of  the  word  **  seal,"  or  the  letters  **  L.  S.,"  opposite 
the  signature. 

I  45.  Seal,  prlrate  a«  corporate  Meal. 

An  instrument  or  writing  duly  executed,  in  the  corporate  name 
of  a  corporation,  which  shall  not  have  adopted  a  corporate  seal, 
by  the  proper  officers  of  the  corporation  under  their  private 
seals,  shall  be  deemed  to  have  been  executed  under  the  corporate 
seal. 

1  4«.  Slarnatare. 

The  term  signature  includes  any  memorandum,  mark  or  sign, 
written  or  placed  upon  any  instrument  or  writing  with  intent  to 
execute  or  authenticate  such  instrument  or  writing. 

I  47.  State. 

The  term  state,  when  used  generally  to  include  every  state  of 
the  United  States,  includes  also  every  territory  of  the  United 
States  and  the  District  of  Columbia. 

I  4S.  Ten«e,  prenent. 

Words  in  the  present  tense  include  the  future. 

8   40.  Territory. 

The  term  territory  when  used  generallv  to  include  every  terri- 
tory of  the  United  States,  includes  also  the  District  of  Columbia. 

I   50.  Time,   computation. 

Time  shall  continue  to  be  computed  in  this  state  according  to 
the  (Tregoriau  or  now  style.  The  first  day  of  each  year  after 
the  year  seventeen  hundred  and  fifty-two  is  the  first  day  of 
January,  according  to  such  style. 

I   51.   Time,    nliirht. 

Night  time  includes  the  time  from  sunset  to  sunrise. 

}   62.   Time,   ntnndard. 

The  standard  time  throughout  this  state  is  that  of  the  seventy- 
fifth  meridian  of  longitude  west  from  Greenwich,  and  all  courts 
and  public  officers,  and  legal  an^  official  proceedings,  shall  be 
regulated  thereby. 

S   5.1.  Time,  nne  of  Htandard. 

Any  act  roquiriMl  by  or  in  pursuance  of  law  to  be  performed  at 
or  within  a  proscribed  time,  shall  be  performed  according  to  the 
standard  time. 


GENERAL  OONSTRUOTION  LAW. 

{  64.  Village. 

The  term  village  means  an  incorporated  viliage. 

I  50.  Women. 

The  term  women  includes  girls. 

{  56.  "WritinK  «nd   written. 

The  terms  writing  and  written  include  every  legible  repre- 
sentation of  letters  upon  a  material  substance,  except  when  ap- 
plied to  the  signature  of  an  instrument. 

I  OT.  Yenr,  ootnmon  nnd  lenp. 

For  the  purpose  of  computing  and  reckoning  the  days  of  the 
year  in  the  same  regular  course  in  the  future,  every  year,  the 
number  of  which  in  the  Christian  era  is  a  multiple  of  four,  is 
a  bissextile  or  leap  year  consisting  of  three  hundred  and  sixty- 
six  days,  unless  such  number  of  the  year  is  a  multiple  of  one 
hundred  and  the  first  two  figures  thereof  treated  as  a  separate 
number  is  not  a  multiple  of  four,  and  every  year  which  is  not 
a  leap  year  is  a  common  year  consisting  of  three  hundred  and 
Sixty-five  days. 

I  58.  Yenr  In  statute,  eontrUct  and  ptt1»ll«  o*  private  In- 
atrnment. 

The  term  year  in  a  statute,  contract,  or  any  public  or  private 
instrument,  means  three  hundred  and  sixty-five  days,  but  the 
added  day  of  a  leap  year  and  the  day  immediately  preceding 
shall  for  the  purpose  of  such  computation  be  counted  as  one  day. 
In  a  statute,  contract  or  public  or  private  instrument,  the  term 
year  means  twelve  months,  the  term  half  year,  six  months,  and 
the  term  a  quarter  of  a  year,  three  months. 


ARTICLE    S. 

Ancient  Statutes  and  Resolutions. 
Sec.    70.  Statutes  of  England  and   Great  Britain   Inoperative  In  thla  state. 

71.  Acts  of  the  lejflslatnre  of  the  colony  of  New  York  Inoperatlre. 

72.  Refiolutlons   of    the    congress   of   the   colony   and   the   convention   of 

New  York  inoperative. 

9  70.  Statutes  of  England  and  Great  Britain  Inoperative 
In  tlilii  state. 

A  statute  of  England  or  Great  Britain  shall  not  be  deemed 
to  have  had  any  force  or  eflfoct  In  this  state  since  May  first, 
seventeen  hundred  and  ei|?hty-elpht. 

f  71.  ActM  of  tlie  leATlnlatare  of  the  colony  of  New  York 
inoperative. 

Acts  of  the  lerislature  of  the  colony  of  New  York  shall  not 
he  doomed  to  have  had  any  force  or  effect  in  this  state  since 
December  twenty-ninth,  oiphtocn   hundred   and  twenty-eight. 
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f  72.  R^HdltttloiiM  of  the  congrreiMi  of  the  «fil<iniy  An4  tlie 
oomveilttOB  of  New   YorJK  Inoperative* 

The  redolntions  of  the  congress  of  the  colony  of  New  York  and 
of  the  convention  of  the  state  of  New  York,  shall  not  be  deemed 
to  be  the  laws  of  this  state  hereafter* 


ARl*ICIi1Q   ^ 

References,  Tiiles  and  Umd  Votes, 

See.  80.  References  to  repealed  provisions. 
81.  Titk«    and   bead  noteb. 

I  SO.  References  to    repealed  provision*. 

If  any  proviflion  of  &  law  be  repealed  and,  in  tnbstance^  re- 
enacted,  a  reference  in  any  law  to  such  repealed  prorision  shall 
be  deemed  a  reference  to  such  re^naeted  provision. 

i  81.  Titles  aiid  head  tkotcit. 

If  the  title  Of  any  article  or  other  division  of  a  statute,  or 
the  head  note  of  a  section  shall  be  amended  or  repealed  in  the 
body  of  the  statute,  or  if  a  new  article  or  other  division  having 
a  title,  or  a  new  section  having  a  new  head  note  be  added  to 
a  statute,  the  corresponding  title  or  head  note,  if  any,  in  an 
abstract  of  contents  at  the  beginning  of  the  article  or  other 
division  of  tho  statute  shall  be  deemed  to  be  correspondingly 
amended  or  repealed,  although  there  be  no  express  reference 
thereto. 

article:  s. 

Effect  of  RcpeaU, 

Sec.   00.  Effect    of   the   repeal   of   a   repcallQg  statute. 

91.  EfToct  of  the  repeal  of  a   statute  upon  amendments  thererof. 

92.  Bfltoct  of   the   r«>peal    of   an    amend ing   statute. 

93.  Effect  of  repealing  statute  upon   existing  rights. 

04.  Effect   of   n^peallng  statute   upmi   peitdltif   actions  and   proceedings. 
95.  EffcH^t   of    the   rep<>al   of   a  statute   by   another   statute  substantially 

re-enacting  the  former. 
0<5.  Effect  of  hyphen  in  schedule  of  repeals. 

S  0O«  Kfleet  of  the  repeat  of  A  repeallnir  statute. 

The  repeal  hereafter  or  by  this  chapter  of  any  provision  of  a 
statute,  which  repeals  any  provision  of  a  prior  statute,  does  not 
revive  such  prior  provisioD. 

f  01.  istfeet  of  the  repeal  of  a  statnte  npon  amendments 
tliereof. 

The  repcfll  by  the  Consolidated  Laws  of  a  statute  Includes  a 
statute  amendatory  of  the  statute  repealed* 
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i  02.  £fle«t  of  tlae  repeal  of  oji  amending  utatvte. 

The  repeal  hereafter  or  by  this  chapter  of  any  provision  of  a 
statute,  which  amends  a  proTision  of  a  prior  statute,  leaves  such 
prior  provision  in  force  unless  the  amendatory  statute  be  a  sub- 
stantial re-enactment  of  the  statute  amended. 

f  03.  Effect  of  rcpeallBflT  statnte  upon  exiatins  lifflita. 

The  repeal  of  a  statute  or  part  thereof  shall  not  affect  or  im- 
pair any  act  done,  offense  committed  or  right  accruing,  accrued 
or  acquired,  or  liability,  penalty,  forfeiture  or  punishment  in- 
curred prior  to  the  time  such  repeal  takes  effect,  but  the  same 
may  be  enjoyed,  asserted,  enforced,  prosecuted  or  inflicted,  as 
fully  and  to  the  same  extent  as  if  such  repeal  had  not  been 
effected. 

f  ^4.  Effect  of  rcpealtnir  atatute  npon  pendln«  ac Uobn 
and  prooeedinfl^B. 

Unless  otherwise  specially  provided  by  law,  all  actions  and 
proceedings,  civil  or  criminal,  commenced  under  or  by  virtue  of 
any  provision  of  a  statute  so  repealed,  and  i)endiiig  immediately 
prior  to  the  taking  effect  of  such  repeal,  may  be  prosecuted  and 
defended  to  final  effect  in  the  same  manner  as  they  might  if  such 
provisions  were  not  so  repealed. 

I  05.  Effect  of  the  repeal  of  a  atatate  by  another  atat- 
ate   aubstantially   re-enactlns   the  former. 

The  provisions  of  a  law  repealing  a  prior  law,  which  are  sub- 
stantial ro-euactuionts  of  provisions  of  the  prior  law,  shall  be 
construed  as  a  continuation  of  such  provisions  of  such  prior  law, 
modified  or  amended  according  to  the  language  employed,  and 
not  as  new  enactments. 

i  90.  Effect  of  hyphen  In  achednle  of  repeaia. 

When  two  numbers  in  a  schedule  of  repeals  of  the  consoli- 
dated laws  are  connected  by  a  hyphen  both  such  numbers  are 
included  as  well  as  all   intermediate  numbers. 


ARTICLE    SIXTH. 

Effect  of  Consolidated  Laioa, 

Sec.   100.  Effect    of    consolidation    npon    laws    passed    at    same    flcssloo    or 
before  coDSoUtlarlon  takes  effect. 
101.  EIToot    of  oonsolldatod   laws   on    penal   law   and   civil    and   criminal 
codes. 

I  100.  Effect  of  conaolldatlon  npon  laira  paaaed  at  aanae 
aeaaion  or  before  conaolldatlon  takca  effect. 

No  prorisfon  of  any  chapter  of  the  consoUdatiou  of  the  gen- 
eral laws,  of  which  this  chapter  is  a  part,  shall  supersede  or 
repeal  by  implication  any  law  passed  at  the  same  session  of  the 
legislature  at  which  any   such  chapter  was  enacted,  or  passed 
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after  the  enactment  of  any  sach  chapter  and  before  it  flAiall 
have  taken  effect;  and  an  amendatory  law  passed  at  such  sessicm 
or  at  any  subsequent  session  begun  before  any  such  chapter  takes 
effect,  shall  not  be  deemed  repealed,  unless  specifically  design 
nated  ii^  the  repealing  schedule  of  such  chapter. 

f  101.  Effect  of  consolidated  law*  on  penal  law  anvit 
etirll  and   crinitnal  code*. 

The  Consolidated  Laws  shall  not  be  construed  to  amend,  t^ 
peal  or  otherwise  affect  any  provision  of  the  penal  law,  code  of 
civil  procedure  or  code  of  criminal  procedure  unless  expressly  a» 
stated. 

ARTIC1.B  7. 

Application  of  Chapter. 
Sec.   110.  AppUcfltloD  of  chapter. 

I   no.  Application   of   chapter. 

This  chapter  is  applicable  to  erery  statute  unless  Its  g(n>f''-^' 
object,  or  the  context  of  the  lan^ua^e  construed,  or  other  .  .a 
visions  of  law  indicate  that  a  different  meaning  or  applici**  •;. 
was  intended  from  that  required  to  be  given  by  this  chaptp;. 


ARTIC1.K   8. 
Laws  Repealed;  When  to  Take  Effeot 

Sec.    120.  T^W8    roTX>aIed. 

121.  When   to  take  eflTtfCt 

I   120.  IiawM  repealed. 

Of  the  laws  enumerated  in  the  schedule  hereto  annexe^ 
portion  specified  in  the  last  column  is  hereby  repealed* 

I   121.  When  to  take  effect. 

This  chapter  shall  take  effect  immediately. 

SCHBDULK  OF  LAWS  BEPEALBD. 

neylfted  Statutes..  Part  1,  chapter  8,  title  8,  nectlon  la 

Kevlsetl  8;.atutefl..  Part.  1.  chapter  19.   title  1.   noctlons  1-S. 

Keyl»ed  Statutes..  Part  2,  chapter  4,    title  2,   section  S. 

Kevlsed  Statutes..  Part  2.  chapter  4.   title  3,   Hrctlon  9. 

Kevlsed  Statutes..  Part  .3>  chapter  3,   title  1.   Reotion  10< 

Revised  Statutes..  Port  3,  chnptor  7,  title  3.  arUrle  7.  secUoilB  8^. 

Kevlsed  Statutes..  Part  3,  chapter  8.   title  17.  section  27 

Meyised  Statutes..  Part  3,  chapter  10.    title  4,   section  4 

HevUied  Statutes..  Part  4.  chapter  2,   title  8.  section  16 

Laws   of  Chapter  Section 

1788 46 37 

1801 90 28 

R.  L.  1813 56 30,    second  sentence 

1828 20 9-11    (2a  Meet.) 
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Um  of  Gbftptv  Section 

1828 21 2-15  (2d  Meet,) 

1830 320 05-67 

1848 197 1 

1849 261 All 

1857 536 8 

1865 -.  146 All 

1870 370 AU 

1872 544 All 

1873 577 AU 

1873 639 All 

1874 821 All 

1875 27 AU 

1876 448 29,  78vS,  060 

1877 416 1,  Tin  176,  214. 

1877 466 27 

1880 178 1,  r>t.  adding  S  3343,  snbds.  6-8.  15,  17. 

21-24  to  L.  1876,  CJh.  448 

1881 30 All 

1881 442 055-057 

1881 676 261,  500.  T18,  inibd*.  9An 

1882 384 1,    pt.    amending   L.    1881,   Ch.    676,    I    718, 

tabdB.  t-iS 

1883 372 Ml 

1884 14 All 

1888 21 20 

jogY 280. ...  AH 

1892 .' .' .' ,'            .'  677 . . .          .    .'  AU,   exoept  fawt  s«itell««  of  |  14 

1894 447.- All 

1894 448.... All 

1805 603 AU 

1807 614 1,    except   part   proylding   thftt  public   ofBcoa 

9liaU  be  kept  open  ou  aU  week  days;  2.  3 

1902 39 1,    except   part    proylding   that   public   offices 

ahall  be  kept  opeo  on  all  week  days 

1007 300 AU 


DECISIONS 


1 


DECISIONS. 


To  and   Including  202  N.   Y.   340;  143  App.  Div.  512;  71  Misc.  496: 
130  N.  Y.  Supp.  1. 


Title. 

N.  Y.  80-353. 
Hun.  15-588. 
Daly.  10-148. 

'mIsc.  3S-310. 
4. 

N.  Y.  6S-126;  72-149:  73-23;  76 

528;   77-156,   54G:   J>4-342. 
Unn.  12-144;  13-451;  17-100;  81 

G17. 
Misc.  16-618. 
N.  Y.  Supp.  29-1106. 

'n.  Y.  88-168. 

Misc.  10-134. 

N.  Y,   Supp.  124-876. 

Abb.  N.  C.  30-59.  n. 
22. 

N.  Y.  08-511. 

MItc.  10-503  ;  42-621. 
23. 

N.  Y.  88-611. 

Civ.  Proc.  10-446 :  22-105. 

N.  Y.  Super.  47-271. 

How.  02-76. 
24. 

N.   y.   88-611:   188-55. 

N.  Y.  Supp.   10O-865. 

App.    Div.    115-300. 

Misc.  57-32. 

Civ.  Proc.  10-446. 
26. 

N.   Y.   130-143. 

Misc.  53-544. 

N.  Y.  Supp.   108-713. 
SO. 

N.  Y.  00-521:   130-143. 

Ml«c.    411-465:    64-38,    469;    03- 
3.%    376;    7O-509. 

N.     Y.     Supp.     104-407;     105-9 
117-300;    127-713;    128-846. 
84. 

N.    Y.   111-362:   116-186. 

Abb.   N.   C.   4-256. 
37. 

N.    Y.    148-227. 

Han,  2fK-12. 

App.   Div.   00-80.  31. 

N.  Y.  Supp.  00-711. 
80* 

Misc.    60-48a 
46. 

N.  y.  21-836. 

App.   DJv.  117-112. 

N.  Y.  Sapp.  102-874.  . 
38 


62. 

N.   Y.  139-143. 

Hun,   34-138. 

App.  Div.   05-25. 

Misc.     5-365;     44-266;     54-38; 
03-36,   376;  70-510. 

N.     Y.     Supp.    88-509;    89-910; 
104-497. 

Civ.  Proc.  14-47. 
53. 

App.   Div.  05-25. 

Misc.  25-109,   2U0;   54-38, 

N.  Y.   Supp.  88-509;   104-497. 
55. 

N.  Y.  52-409;  56-641;  00-96;  77- 
272;   130-143. 

Hun,  14-252.  588;  18-40. 

App.    Div.    7-347;    00-60;    lO*- 
587,  593;   115-348. 

Misc.    29-555. 

N.   Y.   Supp.  00-657  ;  03-883. 

Civ.    Proc.    6-26;    21-42,    336. 

N.   Y.   Super.  44-581;  46-631. 

oo. 

Misc.    08-83. 
06. 

Hun,   15-375. 

App.   Div.  13-605;  70-418. 

Misc    14-188;   38-99;   08-83. 

N.     Y.     Supp.     75-128;     77-165; 
120-227. 

riv.   Proc.  17-86. 

N.  Y.  Super.  00-61. 
08. 

N.    y.    112-157. 

Hun.  12-110;  51-505. 

App.  Div.  8-611;  20-320:  03-618; 
05-(J33;    100-G13;    125-544. 

N.  Y.   Supp.  100-1018. 

Misc.    12-113;   20-600;   08-83. 

Civ.  Proc.  14-283;  16-104. 
lOO. 

Hun,   30-166. 
102. 

N.  Y.  44-416;  00-546. 

Hun,  11-565;  10-015;  78-397;  92- 
413. 

App.  Div.  52-278. 

Misc.   24-308:   58-556. 

N.   y.   Supp.   06-382. 

Civ.   Proc.  17-390. 
103. 

N.  Y.  11-61;  126-542. 
110. 

Misc.  22-694. 
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APJ>-, 


111. 

N.    Y.    l(M5-529:    111-584;    117- 

623;  159-50;  201-111. 
Hun.   43-287;  53-4;   70-464;  84- 

Div.      4G-157;      132-464; 
137-348. 
Migc.  27-24;  29-230. 
N.  Y.  Siipp.  67-910;  60-406;  61- 

760;   116-830;    122-0. 
St.  Rep'r.  26-733. 
Civ.  Proc.  14-28. 
Abb.  N.  C.  lS-220. 
N.  Y.  Anu.  Cas.  7-200,  254. 
118. 

Misc.   33-373. 
126, 
App.    Dlv.    189-366. 
N.   Y.    Supp.   124-60. 
131. 

CIr.  Proc.  4-146. 
132 

Hun,  45-179. 
134. 
Hun,  64-213. 
N.   Y.   Super.  55-468. 
189. 

Misc.  6-251. 
N.  Y.  Super.  55-468. 
149. 
Hun.  20-554. 
App.    Dlv.    62-283;    77-416;    87- 

495. 
Misc.   54-26. 

N.  Y.  Supp.  70-1117;  105-401. 
How.     55-136;    56-381;    68-171; 
69-131. 
150. 
N.  Y.  67-237. 
Hun.  78-81. 

App.    Dlv.  21-5;  62-288. 
N.   Y.   Supp.  47-455;  70-1117. 
N.  Y.  Ann.  Cas.  0-242. 
151. 

App.    Dlv.   21-4. 
N.  Y.  Supp.  47-454. 
Johns.  6-121. 
152. 
App.  Dlv.  21-5. 
N.   Y.   Supp.  47-454. 
158. 

Snndf.  1-686. 
154. 

N.  y.  31-255. 
155. 

App.  Dlv.  21-2,  5r  61-170. 
N.  Y.  Supp.  70-403, 
How.  67-100. 
167. 

N.   Y.  84-445;  111-584. 
Misc.   60-511. 
N,  Y.  Supp.  99-153. 
168. 

N.  Y.  84-445. 
App.   Dlv.   61-170. 
Misc.   39-750;   46-202. 
N.   Y.   Supp.   70-403. 


160. 

Misc.  46-202. 

N.  Y.  Supp.  70-408. 

N.  Y.  Anu.  Cas.  10-178. 
161. 

Barb.   G-469. 
162. 

App.    Dlv.    18-129;    30-192; 
552. 

Misc.  24-228. 

N.  Y.  Supp.  45-720;  51-305; 
1009. 

Abb.  N.  C.  15-185. 
163. 

App.  Dlv.   18-129. 
164. 


App.   Dlv.   18-129. 


App.  Dlv.  18-120;  33-553. 
N.  Y.  Supp.  45-720. 
167. 

Hun,  15-428. 
170. 
App.  Dlv.  61-170. 
Misc.  46-209. 
Abb.  N.  C.  15-185. 
171. 

App.   Dlv.  21-2. 
N.  Y.  Supp.  47-454. 
How.  22-01. 
Cow.  6-732. 
172. 
N.  Y.  11-61. 
How.  58-261. 
173. 

Misc.  14-646. 
190 

N."  Y.  46-358:  47-624;  51-81;  68- 

343;   81-307;   98-576;   103-165; 

110-661;      112-410;      114-500; 

119-408,     662;     121-160;     135- 

248;    138-147:    140-329:    141- 

95;  146-540;  149-187;  150-332; 

161-178;      152-436;      153-431; 

166-139,     255,     309,     328.     444; 

156-322,    458:    158-600:    159- 

148:    162-266,    316;    181-93. 

391;    187-93,    321;    188-185; 

197-48,     393 ;     198-195 ;     199- 

255;    200-304. 
App.    Dlv.    80-154;   98-606;   95- 

105,    100-228;    111-280;    126- 

76. 
Misc.  12-407. 
N.     Y.    Supp.    80-552;    88-564; 

107-455;   108-648. 
N.    Y.    Ann.    Cas.    5-190;   7-127; 

8-255. 
Snbd.  1.  ^ 

N.    Y.    34-355;    45-687:    46-533; 

47-40.  507;  50-683;  66-250,  358; 

67-555:    68-376;     73-382;    74- 

61:     77-514:     78-218:     8O-402; 

81-35,  305:  82-609:  84-272:  85- 

628:    86-162;    87-527;    9O-402; 

93-162,    &')0:    94-248:    104-300. 

641,  663:  106-58:  107-579:  109- 

649;  124-116;  1S8-9T;  180-006: 


NOTES. 


139-54 ;  141-373 :  143-675 : 
14S-543:  150-120,  395;  151- 
657;  162-526;  153-457;  156- 
102,  255,  309,  441;  166-648; 
16T-31;  168-129;  159-148; 
109-314,  453,  570;  161-120; 
162-316;  163-88;  166-264; 
166-286;  167-338.  500;  168- 
264,  460;  169-456;  170-185. 

Hun,  22-589. 

App.   DIv.   69-189;   135-588. 

Abb.  N.  C.  27-13. 

N.  Y.  Ann.  Cas.  4-288. 
Snbd.  2. 

N.  Y.  119-154;  121-63;  125-721; 
128-98;  137-439;  153-449; 
156-100.  617;  156-169,  316,  451; 
1(M)-1.  330:  161-115;  164-114; 
167-500;    169-336;   189-88. 

App.   DIv.  99-625. 

N.   Y.    Supp.   91-158. 

St.  Rep'r.  39-974. 
191. 

N.  Y.  77-432:  98-669;  103-156 
107-645;  117-77;  125-703 
134-822;  140-329;  141-373 
1 57-367 ;  1 58-87 :  1 59-365 
160-339 ;  163-83 ;  169-427 
181-391 ;  182-285 ;  183-273 
184-157;  187-93,  321;  188 
185. 

Hun.  80-177. 

App.  Div.  11-524;  14-19;  94- 
613  :  126-76. 

Misc.   16-303:  41-89. 

N.  Y.  Supp.  107-455. 

N.  Y.  Ann.  Caa.  8-255. 
Snbd.  1. 

N.  Y.  101-18:  124-114;  126-341; 
149-186;   157-31. 

Hun,  34-580. 

N.  Y.  Ann.  Cas.  7-30,  127:  8-251. 
Snftd.  2. 

N.  •  Y.  100-102:  150-222,  278; 
151-51,  171,  551;  152-212:  155- 
617;  157-366:  158-1(51.  258 
1 60-370 ;  1 62-315 ;  1 64-567 ; 
180-88;    194-310;    201-217. 

App.  DIv.  23-441:  54-155;  92- 
613:    124-379:    137-670. 

Mbic.  rW-lSS:  69-311. 

N.  Y.  Supp.  66-411;  67-216; 
122-476:   126-635. 

N.  Y.  Ann.  Cas.  6-189;  7-29.  229; 
8-247. 
Snbd.  3. 

N.  Y.  81-128:  89-357;  92-031; 
100-102;  108-518:  110-62S, 
662:  lll-."i80:  114-145,  209: 
123-650:  154-199.  217;  157- 
166;  159-245:  161-120;  162- 
316:  169-427. 

App.  DIv.  85-350. 

St.  Hop'r.  5-721. 

Civ.  Proc.  15-400. 
Snbd.  4. 

N.  Y.  150-219;  152-417;  163- 
223:   165-322;   160-39:   161-59. 


90:     162-316:     166-168;    109- 
372  ;  171-639  ;  183-378. 

App.  DIv.  77-513. 

N.  Y.  Ann.  Cas.  7-231,  n. 
192. 

N.  Y.  174-265. 
194L 

N.  Y.  89-402;  181-187;  183- 
629;   182-285. 

Hun,  22-528. 

App.  DlT.  66-319;  99-408;  95- 
59:  100-228:  114-104;  124- 
259;   138-296. 

N.  Y.  Supp.  72-765;  86-175;  87- 
793. 
217. 

N.  Y.  79-48;  158-487:  200-202. 

App.   Div.   117-822;   137-793. 

Hun,  51-505;  70-478;  88-593. 

Misc.  30-345. 

N.  Y.  Supp.  34-891;  122t664  ; 
124-133.  ^ 

Abb.  N.  C.  29-261;  31-466,  n. 

N.   Y.   Ann.   Cas.  6-358. 
220. 

N.   Y.   126-495:  197-437. 

App.    DIv.   97-568. 

Misc.   62-14. 

N.    Y.    Supp.   90-499. 

N.  Y.  Ann.  Cas.  7-229. 
229. 

App.  DIv.  50-477. 

Misc.  23-16. 
231. 

App.   DlY.   62-635;  84-632;   112- 
901;     119-914:     126-164,     926: 
131-927;   132-944;   137-9,^0. 
232. 

N.  Y.   147-78:   149-m3:  161-210. 

App.  DIv.  57-546;  117-156;  122- 
140. 

Misc.  23-10. 

N.   Y.    Supp.    102-374;   196-747. 
286. 

N.  Y.  66-150;  78-82;  74-448;  84- 
1;  149-194. 

MLsc.   61-531. 
239. 

App.  DIv.  99-30. 

N.    Y.   Supp.    90-711. 
241. 

N.   Y.   121-679. 

Hun,   46-408. 

App.    Div.   3-107:   68-554. 

MLsc.    6-577;   65-118. 

N.    Y.   Supp.    74-241;    119-825. 

Civ.  Proc.  19-91;  21-16. 
263. 

N.  Y.   187-486. 

App.  DIv.  105-238. 

Misc.   16-499;  30-rj9. 

N.   Y.    Supp.   72-623. 
204. 

N.    Y.   186-82:   192-47. 

App.  Div.  45-153  ;  79-284  ;  106- 
2.S3;  116-525;  119-756;  124- 
82. 
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Supn.   110-405;  124-818. 
''"-65. 


Misc.     02-59:     04-575;     65-148: 

66-445;  68-619,   639. 
N.    Y.    Supp.    61-149;    03-1016: 
104-527;  lOR-364:  110-1080; 
121-OC  ;     124-818  ;     125-490  ; 
126-208. 
205. 

N.  Y,  102-415. 
Add.    Dlv.    134-570. 
Mlic.  54-519. 
266. 

Mist.  60-240. 
267. 

N.    Y.    15r-421. 
268. 

App.    Dlv.    134-570;    138-173. 

Ap|X   Dlv.    105-235:    126-520. 

Misc.    67; 
271. 

App.   Div.   54-43». 
272. 

Misc.    65-118. 
273. 

App.  Dlv.  45-677. 
274. 

App.    Div.    128-751. 

Misc.  23-627. 

N.  Y.   Supp.  07-516;   113-233. 
276. 

App.   Dlv.  61-251;  112-874. 

X.   V.  Supp.  70-451. 
270. 

Misc.  63-36,  376;  70-510. 
280. 

N.    Y.    Siipp.    87-786. 
2M. 

Misc.    62-59;    66-476;    67-64. 

N.  Y.  Supp.   115-1071;   124-818. 
284. 

X.*   Y.    Supp.    87-786. 

N.   Y.    Supp.   08-83. 
201. 

N.  Y.  Supp.  87-962. 
SOS. 

Misc.    60-r»71. 
300. 

Misc.  60-571. 
SIR. 

N.  Y.  87-197. 

App.      Div.      60-254;      103-400; 

t2«-Sl3. 
Misc.     11-6.-^7:     12-an3;     13-48S; 

15-442:     16-.^40:     lO-lOl.     5',).'.; 

20-227  ;   3:U737  :   66-610.   622. 
N.  Y.  Supp.  <IM-300:  74-r,20;  HJ>- 

2SH:    01-76r»;    10t-2J».')  ;    lO.^*- 

910:    122-211,   214. 
Civ.   Proc.   5-197. 
A]»b.    N.   C.   10-189;  20-293;  25- 

344. 
N.  Y.  Ann.  Can.  4-201. 
Snbd.  1. 

App.    Div.   127-.'565. 

MKc.    2-100:    4-r.(>S:    l«*-870:    10- 

101:    as-ii;i:    .■»i-12'2. 
N.  Y.  Siipi>.  104-510;  113-028. 


St.    Rep'r.    16-406;    17-S56;    40- 
703. 

Civ.  Proc.  8-62. 

Abb.  N.  C.  25-404:  28-429. 

ITow.  Pr.  N.  S.  2-21. 
Snbd.  2. 

N.  Y.   152-584. 

Misc.  20-285  :  62-463. 

N.  Y.  Supp.  60-469;  102-497. 
316. 

App.   Dlv.  60-254. 

Misc.     16-340;     10-595;     28-113; 
36-865:   54-12.T 

N.   Y.   Supp.  44-314;  74-620,  927. 

St.  llepT.  17-854. 

Abb.    N.    C.   10-189:   20-244. 

N.  Y.  Ann.  Cas.  4-200. 
Sabd.  1. 

Ai>p.   Div.    127-340. 

Misc.   18-196:  52-463. 

St.    Rep'r.    18-920;    46-570;    40- 
753. 

Civ,  Proc.  8-654. 
317. 

Misc.  16-340:  28-113:  40-241. 

N.  Y.  Supp.  32-388. 
318. 

Misc.   28-lW. 

N.   Y.  Supp.  07-1008. 
310. 

Hun,  34-241. 

App.  Dlv.  88-31. 

N.  Y.  Supp.  07-1008. 
321 

Misc.   12-64. 

N.  Y.  Super.  53-178. 
322. 

Misc.   45-574. 
.')23. 

Hun,  31-563. 

Misc.    16-552;   30-207;    52-521; 
6O-300. 

N.   Y.    Sunp.   07-1008;    102-561; 
113-633. 
324. 

Misc.   45-574. 

N.  Y.  Supp.  106-1032. 
325. 

X.  Y.  Ann.  Cas.  4-48. 
327. 

App.  Div.  76-228. 
330. 

Misc.  27-494. 
331. 

X.   Y.   133-219. 

App.   Div.  7-588. 
3.15. 

X.  Y.  87-409. 

Hun,  31-215. 
336. 

Misc.  22-240. 
3;5S. 

X.  Y.  172-519. 

Hun.  l*.'l-(W7. 

App.    Dlv.    16-186;   134-34. 

Misc.  20-288;  30-315, 


004 


NOTBS. 


Snbd.  1. 

App.  D!v.  75*279. 
N.  Y.  Siipp.  78-168. 

suba.  4. 

Misc.   48-606. 
N.   Y.  Supp.  05-556. 
839. 

N.  Y.  174-286. 

N.  Y.  Supp.  60-467;  l«l-205, 
340. 

N.    Y.    t48.416;    167-801;    175- 

130;  170-1. 
Hnu.  84-500:  05-489. 
App.   l>lv.   30-28;   57-6;  00-460; 

H«-a33;      iai-920;      185-7r»3; 

127-425;    130-131. 
Mlac.    44-83  ; .  04-120  ;   05-367. 
N.     Y.     Supp.     18-342 ;     Sl-4i>2 ; 

111-045;   ltf0.4dl,   G18. 
St.  Rop'r.  45-3G8. 
Snbd.  1. 

N.  Y.  122-89. 

Hun.  28-486:  30-230;  40-76;  60- 

280;  04-650;  00-552. 
App.  DiT.  20-4. 
St.    RepT.    28-446:   80-221:   40- 

514. 
Civ,  Proc.  15-170. 
Snbd.  2. 

U\f<(\  38-689. 
Snbd.  a, 

N.   Y.  80-612:  111-544. 
Htm,  .^8-033;  41-596:   70-544. 
App.    DIv.    10-61H:    44-604;    0«- 

443;    81-386;    127-425;    141- 

39. 
Misc.   5-96;   08-424, 
N.     Y.     Snpp.    01-112;    78-411; 

110-847;  125-44,  758. 
St.  R<p'r.  17-444. 
Snbd.  4. 
N.   Y.  51-878:  57-286. 
Hiin.  .^7-308;  83-286. 
App.  Div.  8-400;  10-499;  88-115. 
N.  Y.   Supp.  31-942:  44-003. 
341. 

Hun,  84-602. 

App.  l>iv.  20-167:  69-033;  121- 

920:  125-758;  127-426. 
Misc.   10-5;  25-191;  28-678;  81- 

453;   41-170. 
N.     Y.     Supp.     54-195;     04-483; 

111-645. 
Civ.  Proc.  0-34& 
342. 

N.  Y.  187-617. 
App.  Div.  10-348;  05-26. 
N.   Y.  Supp.  88-509. 
314. 

Misc.  12-406. 
347. 

App.   Dlv.   80-683. 
Misc.    — 


2.^-189; 
348. 

N.    Y.    170-1. 

lUn.  24-548;  40-66;  04-652;  87- 
537. 


App.    Diy.    16-618;    80-176;   48- 

MiKc.  28-289. 

N.  Y.  Simp.  44-1057;  51-889;  55- 

692;  00-178;   120-431. 
St.   Rcp'r.   11-79;  15-589. 
849. 
App.  DlY.  20-439. 
Abb.  N.  C.  7-148. 
852. 
N.  Y.   Supp.  06-381. 
Civ.  Proc.  19-372. 
858. 

App.  DIv.  17-598. 
854. 

App.   Div.   88-166. 
N.  Y.  Supp.  82-514. 
N.  Y.  Super.  45-68. 
855. 

App.  DIv,  57-543. 
N.   Y.  Supp.  67-1035. 
802, 

N.    Y.    76-108;   86-575;    178-223. 
App.   Div.  48-222;  82-575;   114- 

62. 
N.  Y.  Supp.  60-17;  81-579;  115- 
1071. 
Snbd.  1. 
Hun,  37-548. 
Civ.  Proc.  14-425. 
Abb.  N.  C.  16-408. 
865. 

N.  Y.  86-64;  134-141. 
lluu,  27-204;  42-376. 
App.    DIv.    4-318;    12-109;    38- 
170;    03-195:    119-68;    141- 
861. 
Misc.  13-537;  57-449;  70-332. 
N.    Y.    Supp.    50-704;    87-563; 
109-929;    119-713;    120-781. 
806. 

Misc.  15-438:  24-197:  70-332. 
807. 

N.  Y,  80-64. 
808. 
N.    Y.    80-64;    188-26;    157-579; 

162-220. 
Hun.  27-164;  42-376;  00-328;  85- 

569. 
App.    DIv.    12-115;    17-255;    23- 
12;  38-170;  89-105;  41-10;  43- 
223;    57-187:    1 10-906;    127- 
272;  137-886;   140-295. 
Misc.    22-470;   50-435 ;   01-487; 

04-588. 
N.   Y.  Supp.  49-4G9;  50-791;  08- 
270;    10O-547;    122-581. 
880. 

N.    Y.    71-2.-i0:   80-B81:    187-591; 

102-219;  187-105. 
Hun,  01-227;  63-50;  66-328. 
Apn.  Div.  1-254:  12-113:  21-14: 
42-352:  57-187;  02-379;  HO- 
400;  9O-4,')0:  9.1-25,  196;  94- 
104;  115-04:  122-863;  127- 
272;  138-587. 
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Misc.    13-537;    l»-290;   63-135; 

55-149;  01-487. 
N.  Y.   Siinp.  47-280:  e8-2e9:  70- 

7:i7;HI-lll  :K«-S90;  87-1011; 

107-83.",;    lll-nB9;    113-954; 

125-502;  12H-529. 
370. 

N.  y.  64-377,  631;  «l-n2;  71-380; 

74-240;  04-23o:  101 -(Ki9;  110- 

37;  130-442;   187-105. 
Hun,  7-622;  57-482;  70-461;  86- 

609. 
App.  DIv.  1-415;  21-141;  38-133; 

42-352:     43-222;     02-384:     08- 

187;     00-463.     598;     05-176; 

122-803;    132-123;    138-587. 
Misc.  50-149;   01-487. 
N.  Y.  Stipp.  47-281;  60-617;  70- 

740;    f«'-563;    101-952;    107- 

835;  113-954;  110-532;  128- 

529 
St.   Rep'r.   32-814:  33-6;  63-713. 
N.  Y.  Super.  40-171. 
N.  Y.  Ann.  Cae.  9-344. 
Snbd.  !• 
N.    Y.    103-637;    133-183;    143- 

527. 
Abb.   N.   C.  26-291. 
Sobd.  2. 

N.  Y.  84-215:  103-637. 
App.   Dlv.  80-490. 
Snbd.  3. 

N.   Y.  82-308;  140-349;  148-527. 
App.    Div.   00-471, 
St.  RepT.  47-360. 
Abb.  N.  C.  25-291. 
371. 

N.   Y.  72-94;  116-34. 

Hun,  80-288. 

App.     DIv.    12-115:    41-10:    42- 

352;     70-397;     00-463;     03-26; 

113-609;    127-272;    130-653; 

142-791. 
Misc.   50-438;   63-135;   61-487; 

70-332. 
N.    Y.    Supp.    60-791:   69-70;  86- 

896;    100-547;  113-954. 
372. 

N.    Y.    74-240;    110-37:    144-657. 
Hun,   8-268;   70-461;  80-28.H. 
App.     IMv.     12-109,     115:    41-10; 

42-352;  43-222;  64-42:  70-.'?t>7: 

90-463  ;        03-26  ;        122-866  ; 

139-653. 
Misc.      50-438;      61-487;       70- 

332. 
N.    Y.    Snpp.   20-321:   68-65:   59- 

70:     <*0-12;     80-890;    87-563; 

100-547;   113-954. 
St,  Rop'r.  4-«H:  14-134;  36-191; 

52-379:  5.^-713. 
Civ.    Proc.   29-259. 
N.   Y.   Super.  50-594. 
Sabd.  1. 

N.   Y.   74-215;   151-642. 

Misc.  8-597. 

St.  Rep'r.  17-257. 


373. 

N.   Y.  94-309;   116-570. 

Hun,  42-225.  376. 

App.     Div.     4-315:     35-135;     39- 

105;  80-493;   142-498. 
Misc.  22-470;  28-530. 
876. 
N.   Y.  95-617;   186-359. 
Hun.  22-228;  25-237;  26-173. 

App.  Dlv.  OK-188;  03-195;  115- 

691  ;    124-298.    645  ;    125-210  ; 

130-220;   138-587. 
Misc.    11-385;   47-459;   40-438 ; 

53-138;   57-186. 
N.  Y.  Snpp.  74-234  ;  87-563  ;  96- 

962;    XOO-547;    101-387;    102- 

454;    108-852;    109-83 ;    114- 

536. 
N.  Y.  Ann.  Cas.  6-159. 
376. 

N.    Y.    1O7-104;    121-626;    125- 

680;  144-498. 
Hun,  51-423:  70-43. 
App.    Dlv.   17-597:  28-92;  39-03: 

52-112.  116;  60-116;  89-608; 

107-133;    117-287;    143-149. 
Misc.   39-484;   45-484;   64-304; 

69-487. 
N.  Y.  Supp.  46-305;  60-920:  69- 

1002;     80-219;    66-610;     94- 

775;         104-374;         128-502; 

127-623. 
St.  Rep'r.  6-521. 
Civ.  Proc.  14-297. 
877. 

N.   Y.   116-658. 
Misc.  69-489. 
Civ.  Proc.  14-297. 
378. 

N.  Y.  86-580. 
Hun,   26-178;  46-1& 
App.  Div.  00-416;  117-287. 
N.  Y,   Supp.  69-1002. 
Civ.   Proc.  14-297. 
879. 

N.   Y.  193-423;   197-44. 

Hun,   60-344;  81-262. 

App.  Dlv.   1-414;  3-96;  68-196; 

114-64:  119-57. 
Misc.  12-5fi8  ;  14-479  ;  48-344. 
N.   Y.   Supp.  30-792:  34-439;  74- 

212;     04-20;     101-887;     108- 

963. 
St.   Rep'r.  69-516. 
380. 

N.   Y.   116-351;  184-141;   142- 

534  ;  18,3-408. 
Ilnn.   45-30;  64-896;  86-48;  91- 

552. 
App.    Dlv.    60-593:    98-490;    94- 

25:  08-380:  106-17;  111-18; 

123-244;    132-453;    142-701. 
MIsr.    7-446:   0-234. 
N.    Y.    Supp,    87-842,   951;    107- 

1047. 
St.  Rep'r.  2-197. 
(^iv.   Proc.  10-157. 
N.  Y.  Ann.  Cas.  1-200. 
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881. 

N.  Y.  127-63;  128-296;  172-519; 

174-205. 
Hun,  78-307. 
Add.    Div.    14-122:    36-474;    41- 

i§9;    82-576:    100-473;    113- 

310;  123-244. 
Misc.  42-605  ;  4f>-470  ;  57-449. 
N.  Y.   Supp.  »8-710,  853;   107- 

1041. 
Civ.  Proc.  19-177. 
Abb.  N.  C.  29-149. 
882. 
N.  Y.  107-111:  115-86;  184-141; 

140-156;    152-529;    183-397; 

194-440;  200-186. 
Hun,  42-329;  44-897;  60-58;  60- 

219;  73-430:  85-48. 
App.    Div.    17-184;    48-396;    56- 

593:  59-150:  62-60;  74-7;  83- 

170;  93-490;    100-473 ;    106- 

17;    119-261,    760;    125-418; 

132-453;    138-354;    143-149. 
Misc.    6-37;    9-718;    11-384;    15- 

558:    17-189:    21-578:    28-607; 

27-180:    30-281;    31-975;    89- 

484;  40-67.  605;  41-35;  48- 

71;  63-540. 
N.    Y.   Supp.   2-214:   30-283:   50- 

920;    55-426:    58-196;    69-170; 

70-592;    76-854;    80-219:    82- 

523:     87-842,     931;     94-775; 

107-584;      109-787:      116-904; 

117-177;   126-848. 
St.  Rep'r.  9-718;  17-189;  28-607; 

28-189;    30-281;    81-975;    50- 

616. 
Civ.  Proc.  18-356. 
Abb.  N.  C.  20-428;  22-461»  482. 
Daly.  10-313. 
Dem.  5-333. 
Svbd.  1. 

N.    Y.    45-306:    47-519:    54-416; 

78-559;  89-334;  92-40;  96-284; 

113-246;      116-354:      118-150; 

119-220;      122-266;      128-298; 

141-216;  152-529. 
Hun.   2-94:   11-143:  20-457:   31- 

129:   39-356;   50-63:   53-614. 
App.  Div,  4-463:  7-464;  SO-214. 
Misc.   9-234;   63-541. 
St.    Rep'r.    17-300:    19-702;    31- 

481:  34-443:  37-579. 
Civ.  Proc.  18-274:  19-159. 
Abb.  N.  C.  28-479 ;  200-259. 
Snbd.  2. 

N.  Y.  48-527;  148-7. 
Hun,  31-620;  60-219. 
App.      Div.      112-37:      117-797; 

138-351,   356;   141-908. 
Misc.  9-234  :  39-482  ;  57-369. 
N.  Y.  Supp.  86-222;  102-1062. 
St.  Rep'r.  38-852. 
Snbd«  8. 
N.    Y.   52-644;   57-351;   109-315; 

112-560;      118-150;      123-554; 

148-7. 
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Hun,  28-254;  84-510;  87-277;  48- 

173;  50-13. 
App.    Div.    5-585;    62-60;    96- 

321;  138-351.  356. 
Misc.   7-2;   63-541;  70-1.86. 
N.  Y.  Supp.  89-258;  128-100. 
Civ.  Proc.  23-233. 
N.  Y.  Super.  53-847. 
Snbd.  4. 
App.  Div.  119-147. 
Misc.  34-661. 
Snbd.  6. 
N.    Y.    78-559;    87-160:    lOT-72. 

308:     10H-1.S6:     116-351;     llH- 

151;  142-537;   147-414;  198- 

269. 
Hun,    83-534;    86-104.    252;    41- 

600;    68-138;    68-379;    70-513; 

83-549. 
App.  Div.  5-585;  40-19;  56-590: 

TO-153;  74-7;  80-496:  89-163; 

93-331,     335:     90-322:     115- 

714;  189-900;  142-376. 
Misc.  9-105  ;  23-424  ;  40-59 ;  56- 

372. 
N.  Y.  Supp.  81-139;  88-15,  637; 

86-778;    128-539;    129-802. 
St,    Rep'r.    17-196;    19-460;    28- 

165:    36-594;    44-155;    52-312; 

63-619. 
Abb.  N.  C.  17-420. 
Snbd.  7. 
N.  Y.  112-624. 
Hun.  42-629:  47-52;  56-276;  57- 

567:  65-862. 
App.    Div.    28-93;   62-60;   107- 

Misc,  22-491;  27-211;  30-625. 

N.  Y.  Supp.  8-229;  27-438. 

St.  Rep'r.  33-344;  47-780. 

Civ.   Proc.   7-241;  18-357. 
883. 

N.    Y.    183-397;   195-254;   200- 
180. 

Hun,   34-510;  49-368:  58-329. 

App.   Div.   66-554  ;   94-25 ;   128- 
391;   139-451;    142-792. 

N.   Y.  Supp.  87-951;   106-326. 

St.  Rep'r.  34-519. 

Connoly.  2-322. 

N.  Y.  Ann.  Cas.  5-16L 
Snbd.  1. 

Misc.  7-630. 
Snbd.  8. 

N.    Y.   79-404;   80-610;   166-557; 
168-246. 

App.    Div.   40-19;   71-472;   112- 
37;   120-516. 

Misc.  16-401;  84-62C. 

N.  Y.  Supp.  75-764. 
Snbd.  4. 

N.  Y.   105-507. 

Hun.  47-28. 
Snbd.  5. 

N.    Y.   92-584:   93-522:    109-311; 
112-560:  128-227;  186-37. 

Hun.   62-384:   64-71;   91-552, 
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App.  DiT.  15-338;  84^18;  05- 
357;  110-588:  132-340;  134- 
384;    130-184,   4C0. 

Misc.    T-2;    70-136. 

iN.    X.   Supp.   110-Wi. 

St.  Rep'r.  81-473. 

Civ.  Proc.  14-249. 

N.  ¥.  Ann.  Ca0.  4-185. 
384. 

N.  Y.  157-70. 

liiin.  24-82. 

App.  Div.  66-578;  60-319;  02-60. 

MlBC.   41-485. 

N.  Y.  Supp.  67-428;  08-245;  70- 
857. 

Connoly.  2-619. 
Swbd.  1. 

N.   Y.   H5-883;   100-315. 

App.  Dlv.  60-302. 

Misc.  23-290. 

St.  Rep'r.  31-472. 

Cly.  Proc.  25-307. 
3S6. 

Hnn.  40-368. 

App.   Dlv.  40-363;  75-83. 

Ml8c.   27-23. 

N.  Y.  Supp.  57-910;  61-516;  77- 
1078. 

Civ.  Proc.  20-67. 
Siibd.  1. 

N.   Y.  4,1-514. 

Misc.   27-24,  684  ;  02-630. 

Supp.    115-728. 

St.  Rep'r.  33-578. 

Civ.  I»roc.  16-269;  20-67. 
8^40. 

N.   Y.    140-150;   183-408. 

Hnn.  37-36. 

App.  Dlv.  R-J->>W:  20-206:  40-104; 
6.1-4A%;    70-127. 

Misc.  22-431;  24-729;  07-425. 

N.  Y.  Supp.  53-797:  00-809:  03- 
56:  Oflr-1059:  75-72:  88-920; 
110-1045:    123-119. 

Civ.  Proc.  7-282. 

Dem.  2-630. 
388. 

N.  Y.  125-200;  128-132:  133- 
517:  134-142;  142-1:  152-ri35: 
172-519:  183-307,  4()S',  lOO- 
59;    104-76:    2OO-260. 

Hun,  03-41,  342;  73-432:  75-380; 
83-5r)0. 

App.  Div.  1-125;  5-76;  43-19; 
74-7;  82-576:  03-108,  3,15; 
100-334  :  1I7-2.S9:  110-147, 
508;    180-221;    138-80. 

Misc.  17-427;  24-156;  25-281, 
.%09  :  :iO-384  ;  41-35,  478  ;  46- 
320;  50-:i:i0:  57-449;  o;i-r»4(); 
04-050;    08-176. 

N.  Y.  Supp.  r»3-;i00:  50-521;  70- 
854;  70-840:  85-1064;  86- 
loon  ;  io2-;u7  ;  104-1. ■»! ;  100- 
929:  114-.H.56;  117-177:  118- 
1005;  122-020;  1 28-029 ; 
128-892. 


St.  Rep'r.  10-46. 

Civ.  Proc  21-1U2. 

Abb.  N.  C.  20-428;  31-418. 
380. 

N.   Y.   125-321. 

App.    DiT.    142-792. 

Mtsc.   31-544. 
300. 

N.  Y.  04-21T. 

Hun.  05-20. 

App.   Dlv.  17-518;  50-9T;  102- 
16;   100-528:   148-143. 

MlKC.  0-30 ;  38-068. 

N.  Y.  Supp.  46-707:  08-206;  •»- 
1012;  8&-711;  86-838. 

Bt.  Rep'r.  8-5T6. 
300a. 

App.      Div.      lOa-lO;     112-200; 
143-143. 

Misc.  41-522. 

N.     Y.     Supp.    85-82;    82-1003; 
127-411. 
381. 

App.    Div.    142-702. 

Huu,  8-405. 

N.    Y.    Supp.    83-711. 

Week.   Dig.   12-233. 
302. 

N.*  Y.  01-497  ;  183-408. 

Hun,   64-56:   70-24;   88-113. 

App.    Div.   0-346:  21-522. 

N.  Y.  Supp.  18-571;  34-1068^ 

Lfins.  0-296. 
304 

N.'  Y.  00-185;  168-118;  162-191; 
164-224. 

App.  Div.  18-503;  83-372;  138- 

Misc*.  38-606:  55-509. 
N.  Y.  Supp.  78-80. 
305. 

N.  Y.  54-417:  73-1R9:  «6-75:  81- 

703:  08-217;  107-346;  113-248: 

17St-497. 
Hun.   10-9;   12-880$   14-.'»57;  28- 

8J«;  30-94 :  37-.'«)4:  61-87;  63- 

147;  60-424:  71-325. 

Dlv.  4-254:  14-267:  42-301. 
_  :    52-08:     58-496:    OS-604; 

08-403  :  11-472  ;  106-306.  485. 
Misc.  7-20IV.  10-217:  22-43:^;  2S- 

573  :  20-168 ;  33-375  ;  53-463 ; 

55-600. 
N.   Y.  Supp.  50-146.  858:  64-801; 

07-466:    00-518:    88-1052;    80- 

769:     02-120:     84-905;     106- 

906;    107-5H4. 
N.  Y.  Super.  4-806. 
300. 
N.  Y.  81-143:  82-230;  107-72; 

180-37;  100-202. 
Hun,  10-108:  00-552:  01-552. 
App.     niv.     0-346:     24-41S:     08- 

109;   110-5S8:   123-298:  13€»- 

220:    i:i4-,184:    137-70;    188- 

450. 
MI»<'.    11-;J84;    40-67;    57-186; 

02-599. 
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NOTES. 


Apj^_ 


N.  T.  Supp.  52-148:  ft6-238;  43- 

383;  4S-416:  Sl-240;  H«-10()9; 

101-887 ;     114-856 ;     110-08  ; 

124-600. 
Civ.  I'roc.  0-86. 
Abb.   N.   C.  22-482. 
N.  Y.  Ann.  Cas.  5-161. 
Subd.  1. 

Hun,  28-211. 
Sabd.  2. 

Hiin.   4^-99. 
Sabd.  3. 
N.   Y.   163-321. 
Hun.  16-175. 
Misc.  10-304. 
St.  Rep'r.  9-763. 
31>7. 

N.  Y.   132-377. 
Him,  85-48. 

Misc.    17-427;   68-580,  693. 
X.    Y.   Supp.   26-769. 
808. 

ip.  Div.  6-270:  11-479;  15-104; 

21-412;  31-581;  60-416;  115- 

»6;    131-125. 
Misc.  45-389:  04-391 ;  70-500. 
N.  Y.  Supp.  44-271;  47-569;  62- 

2-'l  ;    Ott-1002  ;    i>O-340  ;    118- 

523. 
rir.  Proc.  10-167. 
300. 

N.  Y.  122-208:  141-409:  140-8-4; 

t5«-l»37:    187-491;   i04-15. 
Hun,  50-318;  64-307,  498;  76-25; 

77-2,-;  81-209,  212. 
App.  l>iv.  6-270;  31-580;  34-188; 

73-428;  76-448;  0O-47 ;  121- 

196. 
Misc.    6-252;    10-126;    18-215; 

64-392. 
N.  Y.  Siipp.  28-239;  30-714,  940; 

52-222 ;  77-71  ;  115-260. 
riv.  Pro(*.   10-157. 
Abb.  N.  C.  31-297,  n. 
N.  Y.  Ann.  Cas.  6-338;  8-360. 
400. 
App.  Dlv.  O-270 

793. 
401. 
N.    Y.    1O2-40Q; 

306;   172-497; 

408;   200-81. 
Hun,  7l-ri90:  75-311:  78-307, 

Dlv.    10-435:    21-410:    36- 

i'74;     58-494:     67-428;     »0-45; 

04-195;       104-20;       105-249; 

112-290;    124-206. 
Ml8c.  6-37;  17-130;  26-400;  83- 

376. 
N.  Y.  Supp.  44-247:  47-.''>C9:  55- 

449;     60-518:     85-592;     87- 

KUl;    03-998;    08-423;    108- 

704. 
Civ.    Proc.    25-.307. 
N.  Y.  Ann.  Cas.  1-205;  2-424.        I 
402. 
N.  Y,  183-408. 
Hun.  48-97.  I 


121-196;  142- 


144-512;    148- 
178-223;  183- 


^^74 


App.   Dl7.  9-346;  08-381;  139- 

N.   Y.'Supp.  114-763;  124-660. 
St.   Rep'r.   10-339. 
N.  Y.  Super.  48-383. 
403. 

N.    Y.    107-104;    140-400;    141- 

409  ;  140-65  ;  183-408. 
Huft,  24-1.30:  71-327. 
App.  Dlv.   100-402. 
Misc.  11-229;  34-662;  55-192. 
N.  Y.  Supp.  70-592. 
Dem.  2-29;  3-301. 
405. 

N.    Y.    110-.344;   176-403;   200- 

82 
Hun;  53-194:  60-4;  81-211. 
App.  Dlv.  31-581;  36-82:  62^56; 

84-442;    00-47;    106-90:    111- 

767. 
Misc.    24-457;   51-464;   56-668: 

63-264. 
N.  Y.  Snjpp.  53-710:  55-515;  TO- 

856;    04-319;    0^-843;     lOO- 

424;  107-809;  116-615;  123- 

113. 
Civ.   Proc.   10-391. 
N.  Y.  Ann.  Cas.  2-37. 
406. 

X.   Y.   122-222:   149-68. 

Hun,  4T-!«m:  40-439;  63-122;  04- 

397;     65-74;    71-596,   698;   74- 

433;  81-209. 
App.    DlT.    l31o866. 
Aflsc.   11-231. 

N.  Y.  Sapp.  58-107;  115-289. 
Connoly,  2-285. 
407. 

N.   Y.  67-351. 
Cow.  6-288. 
408. 
N.  Y.  01-808. 
Hun,  82-104. 
40f>. 

Law  Bull.  2-14. 
410. 

N.    Y.    75-579:    82-400;    80-456; 

02-584:  104-192:  113-243:  115- 

m:  120-251;   125-^)25;  127-64; 

128-371:  133-5;  140-156;  141- 

216. 
Hun.  46-597:  50-59:  61-402:  60- 

219;  62-185:  64-407:  83-165. 
App.  Dlv.  7-464:  34-179;  32-030; 

42-361;  43-.S02:  74-7;  93-317; 

06-321 ;    14.1-180. 
MHc.     7-446;    16-317;    47-509; 

58-S9. 
N.  Y.  Supp.  51-775;  52-807;  87- 

873;  05-906;  117-177. 
St.  Uep'r.  31 -.52;  38-850;  41-217; 

46-7?l6;   50-017. 
Abb.   N.   C.   16-452:  22-484;  27- 

89 
X.  Y.  Super.  51-820. 
Dem.  5-334. 
Snbd.  1. 
N.  Y.   100-224. 
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47-541;    48-102; 


iF\Sc, 


Hon,    30-540; 

74-627. 

Dlv.  6-76;  10-450. 
08-543. 
8t.    Uep'r.    81-976;    88-589;    40- 

454. 
Connoly,   1-545. 
Snbd.  2. 
N.    Y.    82-1;    91-106;    100-2C2; 

14O-150. 
App.   Div.  03-317. 
Civ.  Proc.  21-5. 
412. 
App.    Dlv.   80-77;    36-85;    142- 

374. 
Misc.  24-457;  41-558. 
N.  Y.   Supp.  66-515;  126-848. 
St.  Rep'r.  24-295. 
413. 

N.  Y.  102-720. 

Hun,  24-438;  27-166;  20-344;  00- 

344 
App. 'dIv.   1-326;  32-227;    110- 

583;  126-200;  133-359;  140- 

227. 
Misc.  31-254  ;  63-463  ;  66-851. 
N.    Y.    Supp.    117-339. 
St,  Rep'r.  14-158. 
Civ.  Proc.  10-210. 
414. 
N.    Y.    81-143;    82-142;    00-193; 

120-315;       126-202;       127-62; 

133-517;      144-512:      146-423; 

148-7;    186-37;   200-81. 
Hun.  30-343;  44-397;  62-189 

41;  71-597;  77-26;  81-211; 

207. 
App.    Dlv.    22-311;    30-214; 

581:  38-82:  30-93:  61-428; 

241;     66-344;     82-575;     94-46 

03-490  ;      05-357  ;      106-168  ; 

106-90  ;     110-588  ;     132-245  ; 

139-450;    142-55. 
Misc.  15-559;  25-280:  36-745;  40- 

67;   41-477;    61-4f55;   63-264. 
N.  Y.  Supp.  62-223:  55-4.31.  516: 

86-592  ;  87-842  ;  88-717  ;  93- 

1012;  94-319;   100-424  ;  116- 

615,    1042;    126-880. 
St.    UepT.    27-189;    30-281;    31- 

482;  33-1025:   37-579;  43-88. 
Abb.  N.  C.  13-417;  22-482. 
N.  Y.  Ann.  Cas.  1-207. 
8iibd«  1. 
N.  Y.  89-315:  110..347;  144-515; 

146-423;    200-83. 
Hun,   60-322:   53-194;   67-507. 
App.    Dlv.  9-341 ;  96-357 ;   106- 

168;    110-575.    588;    132-245. 
N.  Y.  Supp.  104-100. 
Misc.  71-105. 
St.  Rep'r.  32-686:  33-344. 
N.  Y.  Super.  40-527. 
Subd.  2. 

N.  Y.  87-441. 
Civ.   Proc.  7-324;  14-425. 
Snbd.  3. 

N.  Y.  04-217;  101-574;  162-529.  I 

lOOO 


;  63- 
83- 


31- 

61- 


Hun,  30-541;  82-265;  83-632. 
Misc.   6-485;  22-490. 
Civ.  Proc.  6-278;  7-24L 
Abb.  N.  C.  18-420. 
Subd.  4* 
Hun,  47-52;  70-65. 
Misc.  9-233;  24-457;  26-281. 
N.  Y.  Supp.  28-241;  63-7U. 
St.  Rep'r.  63-511. 
Civ.   Proc.   19-212. 
Abb.  N.  C.  23-479;  31-297. 
N.  Y.  Super.  61-320. 
415. 

N.  Y.  69-533  ;  148-7  ;  178-223  ; 

l«3-300;   194-77. 
Hun,    7-7;    10-328;    14-189;    19- 

246;  63-41;  70-66. 
App.   Div.  6-201;  36-82:  40-117; 

66-593  ;  82-575  ;  93-194.  317  ; 

123-244;    134-385;    139-449. 
Misc.    16-401 ;    17-427  ;   41-477  ; 

66-132;   1O7-1047 
N.  Y.  Supp.  81-579 ;  87-563. 
Civ.  Proc.  11-42. 
416, 

N.  Y.  84-622;  126-495;  130-571. 
Hun,   13-579;  16-97;  27-48;  86- 

591. 
App.  Dlv.  1-590;  23-506;  47-236; 

67-319 ;        94-421 :        106-262- 

130-874;    134-840;    141-30. 
Misc.  6-250.  254:  7-397;   14-424; 

22-321;    39-668;    66-577. 
N.  Y.  Supp.  29-1105;  60-323;  74- 

506;    119-713;   129-577. 
Civ.   Proc.  23-320. 
N.  Y.  Ann.  Cas.  2-379. 
417. 

N.  Y.  177-234:  188-56. 

Hun.  24-636.  646. 

App.    Dlv.    66-421;    67-319;   94- 

441. 
Misc.   24-514;  33-695;  48-173; 

63-249. 
N.  Y.   SuDp.  41-212;  63-920:  74- 

506;    88-235;   96-255;    103-177. 
Abb.   N.  C.   18-200. 
Daly,  10-396. 
418. 

N.    Y.   130-571:    177-235. 
App.   Div.   16,^446.   496:   81-50. 
Misc.  20-288:  48-173. 
N.  Y.  Supp.  41-212 ;  96-255. 
N.  Y.  Super.  68-183. 
N.  Y.  Ann.  Cas.  4-192. 
419. 

Hun.  01-46. 
App^  Dlv.   16-446. 
N.  T.  Supp.  44-451. 
Civ.  Proc.  16-320:  21-^. 
N.  Y.  Ann.  Cas.  4-190. 
420. 

N.  Y.  182-286. 

Hun,  60-6. 

App.    Dlv.    14-462:    16-4«.6:    31- 

289;  37-327;  49-280:  70-25;  88- 

277:   111-614;  126-813. 
MI.sc.  2:1-337. 


NOTES. 


N.  T.  Supp.  52-986:  68-267. 
N.  Y.  Ann.  Cas.  4-192;  6-65. 
421. 
N.  T.  1T7-234;  188-55. 
Hun,  36-201. 

App.     Dlv.     15-496;    38-69;    43- 

580;     52-232:    85-604;    88-275; 

101-287;    102-428:    106-305; 

108-234. 

Misc.    10-259;    17-563:   27-330; 

67-591. 
N.  Y.   Sunn.  44-497:  61-658;  68- 
721;     83-338:     86-71;     91-658; 
02-512;      93-995;      111-859; 
123-363. 
Civ.  l»roc.  11-452;  15-6.  205;  ±9- 

333;  21-336. 
N.  Y.  Ann.  Cas.  1-407. 
422. 

Hun,  16-625. 

App.  Dlv.  16-497;  88-275;  186- 

626. 
Misc.  32-539. 

N.  Y.  Sapp.  67-460:  86-7L 
Civ.   Proc.   6-69. 
How.   68-276;  63-79;  66-97. 
423. 

App.   Div.  4-618;  17-630. 
Civ.  Proc.  15-39. 
N.  Y.  Ann.  Cas.  4-164. 
424. 

N."  Y.    108-355;   142-155. 

App.      Dlv.      43-179;     122-7.^2; 

126-602 ;     134-840 ;     141-39. 
Misc.  7-427;  16-544:  26-146;  28- 
571;     56-178;     59-268;     66- 
577;  68-134. 
N.    y.    Hupp,    56-805;    107-842; 
110-686,  873,  979;  123-792. 
426. 

N.  Y.  100-109. 
Hun,  83-424. 
Ajpp.   Div.  108-175. 
Misc.  23-545. 
N.   Y.   Supp.  96-52. 
426. 

App.  Div.  66-387;  96-373;  104- 

494 
Misc.  '61-237. 
N.  Y.   Supp.  60-472;  78-277;  89- 

254;    119-713. 
St.   Rep'r.  17-427. 
Civ.    Proc.    14-406;    19-351;    21- 

371. 
N.  Y.  Ann.  Cas.  10-348. 
Siibcl.  1. 
N.  Y.  84-445.  622. 
Hnn,  47-607. 
App.  Dlv.  97-158. 
St.  Rep'r.  .34-492;  63-628. 
Civ.    Proc.  8-201:   14-344. 
Abb.  N.  C.  17-101. 
Solid.  2. 

App.   Dlv.  27-281. 
Misc.   22-589. 
N.   Y.   Supp.  50-747. 
av.   Proc.   12-151. 
Abb.  N.  C.  13-418. 


Snbd.  8. 

N.  Y.  84-445. 
Hun,  66-428. 
Snbd.  4. 

N.  Y.  66-124;  87-568. 

Hun,   66-423;   68-603:  69-622. 

App.  Dlv.  20-203;  104-494. 

Misc.    12-200;   26-504. 

N.  Y.  Supp.  12-487;  16-674;  39- 

254  ;  93-643. 
Abb.   Pr.   6-307. 

How.  Pr.  16-144;  24-39;  69-496. 
427. 

App.   Dlv.  73-143;   80-396;  99- 

60  ;    106-391 ;    133-171 ;   137- 

340. 
Hun,   34-183;  47-606. 
Misc.  12-233. 
N.     Y.     Supp.     76-747;     94-808; 

122-174. 
N.  Y.  Ann.  Cas.  2-117. 
428. 

N.  Y.  105-341. 

App.  Dlv.  27-281 ;  73-143 ;  106- 

39;  106-392;  137-340. 
Misc.   22-588. 
N.  Y.  Supp.  50-747  ;  76-747  ;  93- 

399;   1^2-174. 
Civ.   Proc.  25-308. 
429. 

Civ.  Proc.  16-89. 
430. 

N.  Y.  105-340. 
App.  Dlv.  93-370 ;  122-117. 
Misc.    7-99;    64-261. 
N.  Y.   Supp.  89-4^^4. 
431. 

N.   Y.  87-137:  101 -440;   138-491. 

Hun.  26-479:  72-603. 

App.  Dlv.  55-20:  67-587:  SO-582: 

86-033 :     S.S-223 ;     91-9,     94 ; 

127-426. 
Misc.    12-479:    58-503;    62-407. 
N.  Y.   Supn.  33-680:  80-830;  8.%- 

450;    86-4 3S;    111-643;  115- 

1)50:  127-227. 
Civ.  Proc.  14-266;  15-203. 
N.   Y.   Super.  59-480. 
Snbd.   1. 

App.    Div.    127-426. 
Snbd.  3. 
N.  Y.  121-226:  138-493:  151-650. 
Hnn,  3,3-152:  48-191;  61-301;  78- 

32,  297. 
App.   Dlv.  67-557;   1,32-416. 
Misc.   14-435:  16-4;  17-558;  27- 

651,   720;  62-531. 
N.   Y.    Supp.   4-169:   10-918:   20- 
300:  29-1093:  58-390;  69-718; 

102-473;    116-1101. 
St.  Rep'r.  16-774;  32-119. 
Civ.    Proc.    13-234;    16-262;    18- 

364;  22-435. 
432. 

N.   Y.  87-137.  355;  93-598;  115- 

437:    121-713:    137-010:    138- 

265;   170-145;    189-241;  196- 

471. 


lOOl 
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Hun,  81-207. 

App,  DIv.  3-574:  CO-583;  77-^9; 

87-234 :      104-657 ;      117-578, 

582;  120-737;  124-207;  132- 

267,    693    . 
Misc.    30-310;    38-578;    68-505. 
N.  Y.  Siipp.  61-922;  68-893;  r3- 

274;   WI-071;    1H8-704 ;    115- 

950;  116-906;  121-308;  127- 

227 
St.   Rep'r.  38-406. 
Abb.  N.  C.  28-233. 
N.  Y.  Super.  6«-480. 
N.  Y.  Ann.  Cas.  4-248;  0-368. 
flnbd.  1. 

N.  Y.  87-355. 

Hun.  17-.^17;  32-190;  85-177;  66- 

286. 
App.     DIv.    30-280:    00-32;    98- 

138;  132-693;  140-368. 
N.  Y.  Supp.  55-743;  57-112. 
St.  Uep'r.  51-304. 
Civ.  Proc.  13-234. 
Abb.  N.  C.  31-177. 
How.  Pr.  66-134. 
N.  Y.  Ann.  Cas.  10-339. 
Snbd.  2. 

App.    DIv.    1-135;  41-139:  60-32; 

77-210:       98-138;       124-207; 

132-693. 
N.  Y.  Supp.  69-770;  66-1024;  09- 

G99. 
St.  Kpp'r.  50-282. 
N.  Y.  Ann.  Cas.  10-339. 
SnlMl.  3. 
N.     Y.    70-22.*^;    87-137;    99-079: 

1O4-4S0;      115-437;      136-340; 

146-283. 
Hun,  48-190;  72-002;  84-286;  85- 

404;  90-36. 

Div.    1-135;    3-574:    55-16; 

59-507;  60-32:  66-582:  77-210: 

87-235;    98-138;    132-693. 
Misc.  13-86. 
N.    Y.    Siir)p.   5-493:  21-543;   32- 

439,   992;   84-308;   117-382. 
St.   Uop'r.   7-872:  32-849. 
Civ.   I'roc.  22-435. 
How.  Pr.  N.  S.  2-156. 
N.  Y.  Ann.  Cas.  10-341. 
433. 

N.  Y.  101-477. 

App.    DIv.    108-175;    132-267. 
Hun,  83-424. 

N.  Y.   Supp.  96-35;  116-906. 
434. 

Hun,  15-533.  ^^^   _ 

App.  DIv.   18-409:  104-494. 
N.  Y.  Supp.  73-273. 
N.  Y.  Ann.  Cas.  1-407;  10-343. 
SnlMl.  2. 

N    Y.  73-250:  138-209:   143-78. 
.\pp.    DIv.    23-188;   25-105;   6«- 

587;  67-557. 
435. 
N.  Y.  122-204:  148-310. 
Hun,  09-273:  74-033. 
App.    Div,    132-95, 


^1&. 


Misc.    8-240;    30-218;    42-267; 

55-322;    56-322;    60-541. 
N.  Y.  Supp.  62-165;  86-1063;  d6- 

543;    107-633;    112-470. 
St.  Rep'r.   12-652. 
Civ.   Proc.   19-157;  26-308. 
N.  Y.  Ann.  Caa.  2-425;  8-18. 
436. 

Hun,  69-278. 

Misc.   22-542:    30-218;   42-267; 

66^322;    63-32. 
N.  Y.  Supp.  49-1001:  62-165;  86- 

543;    105.347;   117-306. 
N.   Y.  Ann.  Cas.  8-18. 
437. 

N.  Y.  122-264. 


App.    DIv.    76-47. 
Misc.  "" '" 


23-300;  56-322. 
N.  Y.  Supp.  50-899 ;  111-1089. 
St.  Rep'r.   13-432. 
Civ.  Proc.  19-157. 
N.  Y.  Ann.  Cas.  8-18. 
438. 
N.    Y.    80-544;   98-668;    112-390: 
104-176;    148-310;   178-223; 
182-228;    180-447. 
Hun.  16-450;  20-465;  27-41;  SO- 

207;  32-17;  60-352. 
App.    DIv.    85-5S7:    58-870:    81- 
214;  1O2-430;   115-409;   117- 
115:    119-649:    12:i-69;    124- 
318;    125-543;    126-751,    758; 
136-811:    137-205.   212. 
Misc.  S-(X)0;  16-148,  091;  28-117; 
37-517:  3M-575;   51-238;  59- 
4;    66-75. 
N.  Y.  Supp.  29-395:  75-978:  86- 
543;  107-702:  111-380.  1089; 
119-713;    122-757;    128-18. 
St.   Uep'r.  4-867. 
Civ.  Proc.  14-46.  00;  15-77;  16- 

391. 
N.  Y.  Ann.  Cas.  2-423. 
N.  Y.  Super.  55-220. 
Snbcl.  1. 
N.    Y.    50-677;    63-114;    86-313; 

88-21(}:  98-065;   128-591. 
Hun,  67-287, 
App.    Div.    9-462;   22-474;    66- 

551  :   126-752. 
Ml8C.   8-240. 

St.  Rep'r.  15-904;  28-817. 
(Mv.   Proc.  6-2ia 
Sabd.  2. 
N.  Y.  74-68. 

N.   Y.  Supp.  2-355;  22-1069. 
Snbd.  3. 

App.   Div.  66-586. 
Snbd.  4. 
N.    Y.    72-239:     76-78:     101-35; 

130-193:  155-62.  129. 
Hun,  9-025;  14-74;  99-238. 
Snbd.  5. 
N.    Y.    110-645;    112-385;    121- 

694:    178-223. 
Hun.  67-287. 


1002 
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App.  Dlv.  0-462;  45-528;  llO- 
(548,   662;   126-752;    l»l-764. 

Ml«c.  8-240.        ^     ^^ 

N.  Y.  Supp.   164-185. 

gt.  Kepr.  28-317;  51-364. 

Civ.  Proc.  6-221. 

App.   Dlv.  1-404. 
Snlid.  6. 

M]kc.  23-289. 
Snbd.  r. 

Misc.  27-348. 
48&- 

N.    Y.    112-382;    127-402;    143- 
172;  17t;-52U;  182-228. 

Huu.  27-40;  36-224. 

App.  Dlv.  B-462;  22-474;  66-133; 
75-47 ;  «»-l4l ;  iO2-4:i0 ;  123- 

69;     124-31 K:     126-752.     75S ; 
126-581;    137-205;    13J>-460 ; 

Mi;^^"l6?148;  28-117;  38-575; 

59-4;     63-386;     66-75;     67- 

5G0;  68-528. 
N.  Y.  Supp.  56-323;  76-139;  77- 

959;  84-135;  OO-oOl;  10M-7r»:4 ; 

111-386;    114-436;    116-852; 

124-301;   125-107. 
Civ.  True.  14-45,  88. 
446 

N.'  y.  131-184  ;  189-402. 
Hun.  38-152. 


47; 


Dlv.    14-308;    34-186-    43- 

46-310:  67-504:  73-7t;  75- 

111-581 ;    131-761,    765 ; 

136-810 ;  137-205. 
Misc      7-52:<;     81-54;     40-336; 

50-20;  66-75. 
N    Y    Supp.  54-536;  50-314:  61- 

686  :  641545  :  77-959  :  OS-496  ; 

116-228;    121-720;    122-757. 
St.  Rop'r.  11-264. 
Civ.   Proc.   10-165. 
N.  Y.  Super.  55-516. 
441. 
N.   Y.  76-590:  80-S97: 
App.      Dlv.      53-259 ; 

137-205. 
Mlso.     7-523:     40-327 

50-267;   66-75. 
N.  Y.  Supp.   81-1031 
Civ.  Proc.  10-165. 
442. 

N.  Y.  142-214.  ^  ^^ 
Hun,  38-152:  p4-577 
App.  Dlv.  46-310;  75-471 

720;  137-205;  130-176, 
Alisc    47-240. 
N   y'  Supp.  56-890:  61-686 

959;     05-872;     06-543; 

1003;  128-749. 
443, 
N.  Y.  142-218. 
Hun,  37-280:  38-152.^^  ^^^ 
App.   Dlv.  14-398;   137-205. 

*^ApD.  DW.  86«>451$  66-444;  187- 

N.  Y.'  Supp.  80*564. 


183-61. 
106-294 ; 

;    40-336; 

110*713. 


loe- 


77- 
97- 


446. 

N.  Y.  132-367. 

Hun.  5G-242. 

App.   Dlv.  71-526 ;  117-426. 

Misc.  7-523;  55-378. 

N.  Y.   Supp.  75-1021;   102-695; 

164-670. 
440. 

N.  Y.  87-599;  117-442. 

Hun,  10-300;  27-396;  84-243;  OO- 

161. 
App.    Dlv.    17-619;    40-268;    53- 

171;    75-532;    77-172;    80-514; 

05-624;      107-137 ;     114-676; 

110-523;     126-582;     138-163. 
Misc.    12-315:    10-312,    483;    32- 

284;  ».'J-561  ;  45-37;  48-174; 

40-2  ;  54-157. 
N.    Y.   Supp.   5-189:   63-417;   65- 

848  ;  7rf-270  ;  Sl-129  ;  04-954  ; 

06-400  ;     00-1020  ;     104-323 ; 

1 10-038. 
Kt.  Rop'r.  06-171. 
Civ.  Proc.  14-320.  328. 
447. 
N.  y.  100-267;  123-532;  133-54: 

155-39. 
Hun,  54-577;  00-586. 
App.    Dlv.    4-56;    7-279;    8-58S: 

0-121;  20-554;  38-362;  51-300; 

5.1-168;   54-16;  58-50;  67-594; 

75-432:     78-335:     02-425;     O.'i- 

624;    114-72;    115-210;    142- 

625. 
Misc.  23-409;  24-8;  26-489;  82- 

284;   33-373.    561;  44-276;   45- 

37,   268;  47-19;   48-174;  63- 

270. 
N.  Y.  anpp.  35-976;  51-1089:  52- 

189;    6li-815:    78-270;    70-964; 

00-689  ;     100-917 ;     116-653 ; 

127-479. 
St.  Rep'r.  13-565. 
N.  y.  Super.  50-27. 
Abb.  N.  C.  18-160. 
448. 

N.   y.   01-308;   108-220. 

Hun.  58-447;  72-333;  87-51;  00- 

161. 
App.  Dlv.  14-362;  «l-l;  62-m, 

470:    67-432;    75-532;    78-^5; 

02-297;      121-545;     131-125; 

135-707 ;    130-283 ;    140-441. 
MI$«c.    8-S41;    28-581;    24-S,    6S; 

26-340;  30-102;  38-65,  561;  37- 

37.  525  ;  41-651  ;  48-174 ;  51- 

351.     575:     54-154;    61-589; 

66-110,  385. 
N.  y.  Supp.  20-.^^a8;  5T-140:  61- 

830:    70-163,    742.   930;    72-687; 

78-276;    70-964;    83-398;    87- 
ISl;   103-822;  10<j.243  ;  114- 

698:   115-260;  110-749;  123- 
1043;  125-305. 
Civ.  Proc.  10-216. 

N.*   y.    126-201;    120-837;    134- 
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618  ;  13G-055 ;  160-322  ;  183. 

384 

Hun.  56-634;  62-495;  68-396;  TO- 
171;  TO-182. 

DIv.  3-271;  6-254;  17-619; 
"  25-207;  28-364;  41-198; 
42-193;  51-523,  532;  53-85.  253; 
63-526;  67-4*3;  76-359;  77- 
342;  81-161;  82-628;  89-5;  9K- 
310;  106-558;  114-676;  136- 
82;    141-679. 

Misc.  »-73;  10-114:  12-315.  899; 
13-274:  14-13,  503:  16-359:  10- 
243.  616;  23-655;  24-8:  25-421; 
28-410;  32-426:  37-768:  3»- 
540;  42-30;  48-223;  51-271; 
60-621;  62-411;  66-19;  71- 
257. 

N.  Y.  Riipp.  29-65,  612;  51-250; 
52-120:  65-.506:  56-219;  68- 
1031:  62-300:  64-935:  66-544: 
71-607;  76-942;  78-522;  79- 
74  ;  81-1042  ;  85-282  ;  90-642  ; 
93-603  ;  96-685  ;  99-1026  ; 
101-39 ;  113-849  ;  114-871 ; 
118-982 :  120-628 ;  121-339, 
604;  126-734;   128-331,  902. 

St.   Rep'r.  13-741:  15-361. 

N.  T.  Ann.  Cas.  4-369. 
450. 

N.  Y.  116-584;  136-201;  191- 
474. 

App.  niv.  69-79. 

Misc.  24-8. 

N.  Y.  Supp.  74-567. 

St.  Rcp'r:  6-736. 

Abb.  N.  C.  27-46. 
451. 

N.   Y.  84-659;  98-82;  98-665. 

Ilun,  24-646. 

App.  Div.  1-33:  38-114:  57-382; 
58-466;   76-75;    113-37. 

Misc.  16-98;  24-8:  20-451;  30- 
380 :  56-121  ;  61-372.  590 ; 
63-322. 

N.  Y.  Snpp.  36-771:  56-627;  67- 
.'»n2:  63-1033:  68-275;  69-578; 
73-365  :  98-1067 ;  115-66  ; 
117-135. 

St.  Rep'r.  3-199. 

Civ.  Proc.  14-27. 

N.  Y.  Super.  59-108. 
462. 

N.  Y.  106-269;  112-825;  123- 
5.32;  127-452:  133-54,  105. 
134-568;  172-471;  181-306; 
191-207;    198-220. 

Ilun,  48-446;  52-6:  54-415:  60- 
204;  77-568;  82-149;  85-222, 
500;  89-386. 

App.  DIv.  2-288;  4-54;  6-620:  7- 
279:  8-523,  587:  13-337:  15- 
43T;  20-480;  28-616;  25>-172, 
554;  32-30.  141;  38-536:  41- 
225;  50-95,  243:  51-468;  63- 
171;  54-298;  56-08,  185:  67- 
210;  62-127;  68-10;  T4-62;  78- 


448,  606;  79-585;  81-204; 
288.  562;  84-428;  85-83.  487; 
87-297;  90-434;  95-190.  624; 
96-396  ;  97-528  ;  99-107  ; 
105-459;  106-294;  111-251, 
813;  113-.325;  116-483;  117- 
250;  118-811;  119-421;  130- 
175,  368;  122-387;  124-011; 
1 25-738 ;  1 29-13 :  13O-180 ; 
135-706,  858;  137-11,  136, 
139;  140-483. 

Misc.  6-6;  8-6,  341,  618;  10-215. 
328;  11-250;  13-5;  14-10O, 
300  ;  17-297,  698  ;  18-174  :  lO- 
567 ;  23-409;  24-7 ;  25-124  ; 
20-545,  586:  32-91  ;  33-4,50; 
35-113;  39-280;  41-133;  43- 
407;  46-.38;  47-19;  48-221. 
478 ;  67-667 ;  61-342 ;  70-572. 

N.  Y.  Snpp.  28-392;  30-994;  31- 
311;  32-1)15;  33-43,  862:  86- 
1057;  44-484;  47-33;  49-10,  15; 
61-813,  1089;  52-189.  854;  64- 
936.  1021:  56-471,  550;  67-599, 
626;  60-680;  63-818;  64-751; 
65-790;  67-262.  365.  617,  800: 
68-325;  70-930;  77-202:  7»- 
602;  80-316,  868:  82-103S:  83- 
413,  942;  90-182;  91-169; 
94-277,  611;  95-513;  97-673: 
98-235 :  101-986 :  102-330  ; 
104-447:  105-277:  1O6-830 : 
109-332  ;  110-269  :  113-289  ; 
119-749,  946:  120-487 ;  121- 
817,   962;   125-430;  128-138. 

St.   Rep'r.   13-565;  60-171. 

Civ.  Proc.  21-379. 

N.   Y.   Super.  6S-257. 

N.  Y.  Ann.  Cas.  1-11,  220;  2-211, 
224;  4-194;  6-45. 
453. 

N.  Y.  134-572. 

Hun,   19-186,  295,  301;  26-267. 

App.  Div.  78-392  ;  87-100 ;  106- 
294;   112-749:   123-413. 

Misc.  14-300;  20-86,  451;  69- 
268. 

N.  Y.  Supp.  86-1057;  84-67; 
106-606;  107-1110. 

N.  Y.  Ann.  Cas.  2-211. 
454. 

N.  Y.  138-192;  174-285. 

Hun,  63-414;  71-4. 

App.  Dlv.  1-559;  6-348;  7-388; 
9-249;  23-362;  41-503;  61-245; 
78-392;    136-120. 

Misc.  12-397;  16-353,  478:  16-96, 
557;  20-37;  89-640;  46-176; 
47-363. 

N.    Y.    Supp.    48-289;    64-977; 
94-7. 
455. 

Hnn,  19-37. 

App.   Dlv.  2-429;  126-149. 

Misc.  16-96,  97;  20-S7. 

N.  Y.  Supp.  44-811. 
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450. 

Han,  25-267;  66-403;  8JU85.  8?- 
App!     Dlv.     16-618;      124-359; 

125-149;    120-298;    139-99. 
Misc.  6-78;   16-96,  97:  23-38. 
N.  Y.  Supo.  44-10D7:  64-481;  62- 

1129;   91-17;    128-137. 
Abb.  N.  C.  29-403. 
N.  Y,  Ann.  Cas.  1-66. 
457. 

Hun,  81-299. 
468. 

App.    Dlv.    88-314;   64-497:    74- 
^5;  77-213;  84^64;  97-150. 
Misc.  7-419;  12-459;  13-77;  18- 

354,  568;  60-71.  ^    ^^ 

N.  Y.  Supj).  »O-410;^»fc256:  57- 

10;  72-280;  84-578;  89-649. 
Abb.  N.  C.  31-145. 
S9. 
App.  Div.  64-497;  78-682;  84- 

464;  97-151. 
Misc.  7-419;  11-621:  18-354,  568. 
N.  Y.  Snpp.  3O-410:  34-178;  72- 

230;  84-&73;  89-649. 
Abb.  N.  C.  29-338;  31-145,  483. 
460. 

Hun,  87-868. 

App.     Dlv.    4-483:    25-186:    34- 

127  ;  38-314  ;  74-415 ;  84-464  ; 

117-298. 
Misc.   18-77;  18-354.  5«8. 
N.  Y.  Supp.  84-178;  54-606;  77- 

546;   82-995;    102-211. 
Abb.  N.  C.  29-339;  31-483. 
N.  Y.  Ann.  Cas.  7-122,  n. 
461. 

App.   Dlv.   84-127. 
Misc.  18-599;  19-592:  52-8. 
N.  Y.  Supp.  44-406;  54-600. 
Abb.  N.  C.  81-46. 


468. 

App.    Dlv.    99-59. 

Misc.   22-554;   42-541.       _    ^ 

N.  Y.   Supp.  86-64790-657;  92- 
240. 

Civ.  Proc.  21-9. 

Abb.  N.  C.  17-425. 

Dem.  2-642. 
469. 

App.  Dlv,  99-59 ;  131-669, 

Misc.  7-419:  27-540,  28-313;  86- 
865;  69-69. 

N.  Y.  Supp.  74-927;  90-657;  92- 
240;    124-916. 

Abb.  N.  C.  81-145. 
470. 

Hun,  17-548. 


Misc.  7-420. 

N.  Y.  Supp.  98-557. 

Abb.  N.  C.  31-147. 
463. 

N.   Y.  Supp.  98-557. 

N.  Y.  Ann.  Cas.  7-128,  n. 
464 

N."  Y.  115-520. 
465. 

Misc.  30-468. 

N.   Y.   Supp.  98-557. 

N.  Y.  Ann.  Cas.  7-128. 
Snbd.  7. 

App.  Dlv.  104-181. 
466. 

Hun,  38-301. 

Misc.  60-78. 

N.  Y.  Supp.  98-66,  567. 
467. 

App.    Dlv.    4-434;    38-814;    95- 


App.  Dlv.   101-180; 
Cfv.  Proc.  9-146. 


181-669. 


Abb.  N.  C.  11-100;  17-891. 
471. 

N.  Y.  183-61. 
Hun,  72-398. 

'  pp.  Dlv.  60-812  ;  84-896 ;  106- 
^94;  128-431;  184-840;  187- 
203,   212. 
Misc.    17-341;    59-267;    66-75. 
N.     Y.     Supp.     70-75;    94-611; 
110-873;    112-790;    119-713; 
122-66. 
472. 
App.  DlY.  137-208,  211. 
Hun,  34-431:  62-305. 
N.  i  Supp.  b2-240. 
Misc.   69-267;  66-75. 
Civ.  Proc.  6-305. 
473. 

N.  Y.  134-572.  ^^. 

App.  Dlv.  88-260 ;  60-312 ;  187- 

*£oZ    212 
N.     i.     Supp.     70-75;     110-878; 

119-942;   122-66. 
Misc.  59-267;  66-76. 
Civ.  Proc.   14-834;    19-268. 
474. 

App.  Dlv.  80-53;  131-665,  674; 
135-14. 


N.  Y.  Supp*.  57-10;  88-408. 
N.  Y.  Ann.  Cas.  7-128. 


Misc.  28-310.  ^^^  ^^^ 

N.    Y.    Supp.    80-233;   116-198; 
119-819. 

Week.  Dig.  10-447. 
475. 

N.  Y.  17-218. 

Barb.  25-336. 
476. 

Hun,  14-595. 

CIr.  Proc.  9-146. 

Abb.  N.  C.  17-391. 
477. 

N.  Y.  109-267. 
478. 

App.   Dlv.   112-14. 

n:  Y.   Supp.   114-898;   115-495. 
479. 

Hun,  61-47.      ^.     ^^^  ^^. 

App.  Dlv.  85-604;  120-2«?.^ 

N:  Y,  Supp.  88-358;  105-474. 
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St.  Rep'r.  O-809. 
Civ.   Proc.   21-39. 
4S0. 
n/y.  Supp.   102-209. 
App.  Dlv.  ll<»-888. 
481. 

N.  T.  62-139:  111-547:  108-540; 

lOO-lOO;  201-440. 
Hun,   14-1G7:   38-294:   41-260. 
App.    Dlv,    29-575:    aO-217:    37- 

521;    53-GOl;    G3-202:    07-320. 

368  ;  76-414  ;  88-182  ;  04-442  ; 

106-330;     110-659;     112-14: 

118-832;    119-924;    120-661 ; 

124-711,    732;    125-740:   120- 

19;     127-149.     557;     131-338, 

733;  133-4.32;  134-470;  135- 

543;    140-136,    880. 
MJ«(*.  144-455:  28-118;  33-095:40- 

54:   41-125;  50-281;  68-151; 

71*882. 
N.    Y.    Supp.   56-78.   740;   71-279; 

74-506;  85-190;  88-235;  97- 

55,     829;     98-382:     100-466 ; 

103-835,  1050;  110-269 ;  111- 

872;   120-128;  124-650.   1066. 
Abb.    N.    C.    13-215:   18-201. 
ClY.  Proc.  19*53;  21-27. 
N.  Y.  Ann.  Cfls.  2-278. 
fiubd.  1. 

N.    Y.    47-3fi0;    51-108;    T3-292; 

94-302;  104-543. 
Hun,  4d-433. 
Snbd.  2. 

N.    Y.    42-83;    48-71;    50-1:    54- 

27G;  59-178:  75-1;  76-284:  81- 

296;     83-245;     84-428;     88-38; 

89-15G:  97-370:  105-278;  107- 

61;     113-602:     114-411;     125- 
*       280;    130-510:    182-518;    15;i- 

433:     158-493;     165-289;    167- 

190:  169-113. 
Hun,   10-582:  31-433:  37-102. 
App.    X>Iv.    15-557;    20-227:    22- 

104;    24-443:    28-227:    30-510; 

37-524;    42-479:    4t-36S;    SS- 

533 :    98-.'i01:    i  12-502;    114- 

107;  119-924;  1.38-98. 
Misc.  7-24:  9-58;  17-33:  20-282: 

56-160,     334;     50-48;    56-570; 

63-236. 
N.    Y.    Supp.   128-477. 
St.  Uop'r.  9-719:  29-660;  39-413; 

46-571;  49-422:  59-379. 
Civ.    Proc.  4-117;  9-164;  15-213; 

17-439:  23-236. 
Abb.   N.   C.   20-236;  21-467;  23- 

432:  28-267. 
Snbd.  3. 

N.  Y.  109-202 :  169-113. 
nun,  35-285;  66-196. 
App.  Dlv.  60-288 ;  118-467. 
MUc.  12-4. 
St.  Rcpr.  49-180. 
483. 
N.    Y.    170-42;   201-440.. 
UUD.  41-257;  9iMi07. 


App.    Dlr.    49-640;    66-481;    OS- 

313;    89-38;    91-184.    416;    96- 

293;    117-152,    811;    119-480: 

127-343:    1    3-702;    139-928. 
Misc.  9-30S;  30-395. 
N.  Y.  Supp.  35-962 ;  61-348;  62- 

391;     T3-301;     85-89:     86-321. 

959;    89-290:    102-:J59 ;    llO- 

175;  116-569 ;  124-410, 
St.    Rop'r.    12-126;    14-702;    15- 

903 
Civ.  Proc.  15-296. 
484. 

N.    Y.    56-487;    56-332;    68»894: 

75-567:    94-22;    99-249:    117- 

442;    188-281:    151-186;    163- 

86;    169-113;    170-42 ;    174- 

281 ;  184-51  ;  191-327. 
Him.     31-598;     32-332;     38-290; 

37-102,  518;  46-60;  41-578;  43- 

514;  74-26. 
App.    DiT.    6-172;    R-48;    10-269, 

517;     27-71;     29-.'i72:     30-5S4; 

31-494;  32-634:  39-22;  47-310; 

62-588;    58-186,    804;    60-527; 

62-192;     68-192;     74-147:     79- 

860 ;  82-544  ;  88-541  ;  106-365  ; 

110-004;  112-26,30;  116-365: 

117-,30.     152:     124-728.     740. 

781,    701;    126-889;   129-670; 

136-617;     13.1-166:     134-57; 

136-119;    138-2.    8;    140»434. 

530. 
Misc.  9-18;  18-370;  17-712;  18- 

6*8:     30-691:     33-361:    34-6:$4; 

3G-91:     43-306:     45-129.     326. 

470,   494;    46-175:    50-48:    51- 

351  ;  55-390  ;  56-370  ;  57-228. 
N.  Y.  Supn.  34-543:  48-241:  51- 

1014:    61-30:    68-578:    69-962; 

77-518;   81-530;   85-101,    153, 

982;     91-881,     986;     95ft.725, 

749;     97-829;      100-526,     671; 

101-606;  102-359,  1059;  105- 

200  ;  107-1060  ;   109-887.  45.'? ; 

115-903;    118-664;    i;eO-5K3 ; 

122-509;  125-506;  128-819. 
St.  Rep'r.  7-159:  13*652:  17-3S.1 
Civ.    Proc.    9-144.    220{    11-439: 

15-253. 
Abb.    N.  C.  20-222;  33-189;  24- 

107. 
N.  Y.  Super.  57-13. 
Sabd.  1. 
App.  Dlv.  80-547;  9II*.406;  112- 

:n  ;   i:s4-728,  781. 
Misc.    52-193. 
St.   Rep'r.  5-143. 
Civ.  Proc.  9-144. 
Subd.  2. 
N.  Y.  97-694:  IBl-lM. 
App.     Dlv.     100-365;     117-162  J 

124-728. 
Misc.   14-.i57:  39-111. 
N.  Y.  Supp.  36-3;  79*809. 
St.  Rep'r.  38-106. 
N.  Y.  Super.  as«<aoi. 
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8vbd.3. 
N.  Y.  161-18a. 

App.     Div.     100-365 ;     117-152 ; 
194^728. 
Snbd.  4. 

N.  Y.  97-247. 
App.   Dlv.  l|iK4-728. 
N.  Y.  Supp.  «5-32Q. 
N.  Y.  Super.  99*801. 
Snbd.  5. 

N.   Y.  58*237 :   130-189;  189-541. 
Uitn,  8-320:  ni-124. 
App.  Div.  V^UVJ». 
N.   Y.  Siipp.  65-321. 
Snbd.  6. 

N.   Y.   182-37,  499. 
App.  Div.  93-408;  124-738. 
St.   Rcp'r.  38-106. 
Clr.  Proc.  e-124. 
Sobd.  7. 
Hun.  35-72. 
App.    Div.   124-728. 
Snbd.  d. 

N.    Y.    lOA-ieS. 

Hun,   17-547. 

App.  Div.  S2-547 ;  93-^408 :  124- 

728. 
St.  Rop'r.  31-137. 
Snbd.  9. 
N.    Y.    50-371;   04-180:    108-452: 

135-239:  151-188. 
Hun,  17-.M7;  40-259;  BO-oOO;  53- 
619:  03-3;');  04-22;  70-261;  «2- 
360;  87-601. 
App.  Dlv.  0-548:  13-278;  .^5-531; 
45-354;    82-546;     83-244;     8»- 
440;    101-25»5;    113-27;    117- 
154,  843  :   124-72S.   7.S1  ;   120- 
380;  130-617;  132-290;  140- 
531 
M»sr."5-53;  0-155;  10-6;  15-235; 

30-394;    33-437;   30-111. 
N.    Y.    Snpp.    5-135;    15-857;   10- 
883;    53-3,10:   54-463.   822;   OO- 
820;    02-301:    04-310:    05-321; 
08-422,     10«2;     00-433 ;     »M- 
104  ;  110-663  ;  115-44o  ;  1:45- 
36a. 
St.    Rep'r,    .^-107;    5-143;    0-768; 
12-105:    31-13f;    32-328;    31- 
997;    30-227;    38-870;    40-299; 
41-106;    43-305;    40-,S44:    5»5- 
441. 
Civ.  Proc.  R-1H9:  8-91;  ».»53. 144. 
Abb.  N.  C.  28-435. 
N.  Y.  Super.  52-370. 
Duly,  11-115. 
Snbd.    10. 
App.  Div.  82-^47 :  124-728. 
Whc.  50-4S  ;  60-162.         ' 
Snbd.   11. 

App.   Div.  124-728. 
Snbd.  12. 

^\l)p.   Div.   124-728. 
487; 
N.  Y.  130-389. 


App.  Div.  aO-215;  89-572;  127- 

Misc.  13-137.  750 ;  59-162. 
488 

N."  Y.  83-14;  80-884  J  87-250; 
111-544;  110-356;  124-258; 
l«4-530;  130-880;  157-311: 
100-532;  171-579:  174-281; 
l««-333j    108-220. 

Hun.  32-874:  3-l-(;04:  08-212;  08- 
207;  77-427;  70-893:  85-502; 
OO-0O8. 

App.  Div.  12-108;  13-9;  20-215: 
2;i-590;  20-575 ;  41-512;  40- 
267:  05-121;  00-500;  07-70; 
74-62  ;  75-518:  77-617  :  70-42; 
83-244;  84-377;  87-313;  03- 
404;  98-565;  lQO-330;  111- 
813;  112-1.59;  113-57;  114- 
424.  745;  110-405;  110-;JK7; 
120-737:  125-147.  730;  120- 
.noO;  127-1. ->0;  130-802;  131- 
95;  130-183;   141-526. 

Misc.  5-588;  O-508:  10-483;  17- 
692;  21-558;  25-551;  28-153: 
30-251,  659;  33-65;  30-10;  37- 
768;  38-54:  30-527;  41-314; 
45-37  ;   71-332. 

N.  Y.  8npp.  4-709;  80-R73:  30- 
94;  47-733;  54-1065;  58-87;  04- 
521:  73-608;  70-919.  942;  77- 
202:  78-886:  70-28<l,  303:  82-14, 
817;  84-32.1,  753:  87-878;  88: 
700  :  00-848,  977  ;  O4-401  ; 
00-639,  946;  07-673,  829;  08^ 
286;  101-1018;  H»7-406,  883; 
110-269;  120-437 ;  127-1100; 
128-708. 

St.  Rep'p.  16-588:  21-440:  31- 
256:  32-273:  86-200;  30-850  ■ 
37-214:  38-056:  41-469;  44^ 
294:  52-93;  58-860. 

Clr.  Proc.  0-852;  12-288 

Abb.    N.    C.    19-276;   24-458:   30- 

4aa 

N.  Y.  Ann.  Cas.  10-278.  n. 
Snbd.  1. 

N.    Y.   OB-170:   111-544. 

Hun.  35-456. 

App.   Dlv.  4^-420. 

Misc.  20-49. 

N.   Y.   Supp.   45-741 5  128-436. 

Civ.  Proc.  18^05. 

DnLr,   1.1-305. 

K.  y.  41^.888:  00-468;  74*495: 
88-152:^  lOS-445;  lllr544; 
1 50-26,-1. 

Hun,  85-.5.5fl. 

App.   DiF.  «7-5Q3l  »Ufi^6. 

Wi«c.  20-49, 

X.  Y.   Supp.  45-741. 

S»b«l.  8. 

N.    Y.'  40-410:    88-52;  1 14*350 ; 

122-6.32;      19990^1;  iicr-Qni. 
150-265. 


157-801; 


&09T 


NOTES. 


Han,  31-599:  87-648;  6d-556. 
Add.  DIv.  07-73;  81-212. 
Misc.  8-356;  18-427. 
N.  Y.  Supp.  28-695. 
St.  Kep'r.  43-459. 
Siibd*  4. 
N.    Y.    53-637;    77-164;    79-390; 

101-143. 
Hun.     22-446;     33-419;     80-569; 

69-371. 
Anp.  Dlv.  17-248;  08-180.  ^^^ 
Misc.   20-49;  39-708;  52-376. 
N.  Y.  Supp.  46-741. 
Civ.    Proc.   14-109. 
Abb.  N.  C.  20-218. 
Daly,  13-305. 
Snbd.  6. 

N.    Y.  04-4;  83-29;  94-286;  90- 

444;  1C5-183. 
Hun,    18-141;    33-120;    48-207.^ 
App.  Div.  20-160;  77-456,  464; 

123-46. 
Misc.  23-600. 

N.  Y.  Supp.  10-303;  03-420. 
Abb.  N.  C.  10-469. 
Snbd.  O. 
N.  Y.  28-438;  33-43;  37-872;  38- 
39;  45-708;  47-493;  02-475;  03- 
489;  129-243. 
Hun,     16-482;     24-450;     32-389; 

36-41;  41-572:  64-588.  ^     ^^ 
App.    Div.    14-261;    39-418;    74- 
62;     77-456;     78-207;     84-430; 
03-321;    95-4,13. 
Misc.  38-54;  06-385. 
N.   Y.   Supp.   10-303;  120-440. 
St.  Rep'r.  40-005. 
Civ.  Proc.  4-237:  17-60. 
Abb.  N.  C.  15-477. 
Snbd.  7. 
N.  Y.  38-21:  50-487;  50-332;  58- 
237:     00-427:     90-286;     94-22; 
90-444:    105-183. 
Hun,  5-533:  20-109;  41-572;  82- 

367;  90-359. 
App.    DlT.    00-548:    07-502:    88- 
hh;  04-410;  95-434;  113-802. 
Misc.  10-6:  11-207;  13-759:  10- 

96;  39-640:  50-49;  52-193. 
N.  Y.  Supp.  36-942. 
St.  Rpp'r.  40-933. 
Civ.  Proc.  7-58;  9-36. 
Snbd.  8. 

N.   Y.  40-410:  71-1;  73-211:  77- 
171:     8.^-100:     90-286;     92-76: 
101-32S;      123-458;      143-665; 
150-451. 
irun,  59-373:  92-25. 
App.    Div.    73-145:    79-41. 
Misc.  H-35C;   11-207;  20-49;  40- 

54. 
N.   Y.   Supp.  28-695;  46-741. 
St.    Hcp'r.    11-283;    30-211;    89- 

279 
Olv.  Proc.  18-74. 
▲bb.  N.  C.  15-432. 


489. 

App.   Div.   111-813. 

Misc.  37-251. 

N.  Y.  Supp.  39-94;  89-693;  98- 
286. 
490 

N.'  Y.  108-445;  184-539. 

Hun.  38-419. 

App.  DlT.  49-526;  76-518;  82-80; 
§6-550;  110-67. 

Misc.  8-492:  10-96:  18-427:  20- 
49  ;  24-487 ;  40-54  ;  46-404. 

N.  Y.  Siipp.  28-778:  45-740;  68- 
85;  78-336:  79-751;  81-79.^; 
80-412  ;  92-575  ;  98-286 ;  lOl. 
186. 

Civ.  Proc.  21-88S. 
491, 

N.  Y.  Supp.  98-286. 
492. 

Hun,  77-427. 

App.  Div.  53-282. 

Misc.  24-889;  27-97;  54-158. 

N.  Y.  Supp.  05-812;  98-280; 
103-822. 

Civ.  Proc.  19-448. 
493. 

Hun,  77-427. 

App.   Div.   2-559:  99-30. 

Misc.   19-216  :  01-260. 

N.  Y.  Supp.  44-419:  47-264;  90- 
711 ;  98-286 ;  113-716. 

Civ.  Proc.  19-448. 
494 

N*  Y.  108-128:  128-45;  139-332. 

Hun.  70-371:  77-427. 

App.  Div.  1-222:  2.1-305:  53- 
292;  68-356:  00-507:  77-314 
80-516 :  89-540 :  103-279 
104-197;  110-1.36;  113-81 
120-170;  125-435:  127-341 
129-18;   133-359;   139-811. 

Misc.  0-45:  10-205:  18-648;  26- 
421;  31-204;  32-47,  6,^:  83- 
126;  34-51:  30-7:  37-159:  39- 
545;  41-,314,  474;  42-274, 
413;   48-199. 

N.  Y.  Supp.  57-155:  05-812:  «6- 
480;  72-45;  7.1-381;  74-888; 
79-245;  83-762;  92-1052;  98- 
605:  97-92:  98-286,  1018; 
113-214;   117-339. 

Civ.  Proc.  19-448. 

N.  Y.  Ann.  Cas.  1-74.  266;  8-386; 
9-409. 
495. 

N.  Y.   128-40;  200-291. 

Hun,  80-26. 

App.  DIv.  1-222;  113-81. 

Mlsc.v7-2;  9-56;  20-49;  89-547. 
N.     Y.     Supp.     45-740;     85-577; 
98-286,  1018. 

St.  Ropr.  34-294;  41-576. 
Snbd.  1. 

N.  Y.  88-258. 
Snbd.  2. 

Hun.  47-283. 


1008 


NOTES. 


Subd.  8. 

Hun.  21-326. 

St.   Rep'r.  42-094:  52-260. 

Abb.   N.   C.  20-345:  22-306;  30- 

294, 
Siibd.4. 
N.  Y.  00-293. 
Hnn,  44-343. 

App.    DlT.   23-395:   40-526. 
Misc.  24-487. 
N.  Y.  Supp.  lS-5o5:  68-880;  58- 

85. 
Civ.  Proc.  4-368;  10-99. 
SQbd.  6. 

App.   Div.   23-395;  44-590. 
Misc.  3C-10. 
St.   Ri^p'r.  28-71. 
490 

N.'  Y.  128-45. 

Hun.  80-26. 

App.   DIv.   1-222;  40-526. 

Misc.  20-49;  24-487. 

N.  Y.  Supp.  45-740;  68-85;  08- 

286. 
407. 
N.  Y.  37-600;  174-274. 
Anp.    Div.    O-240:    20-3:   41-200; 

ir3-252  ;      117-.3() :      110-3:^3  : 

130-349 ;     131-120 :     137-300. 
N.  Y.  Supp.  56-480;  70-303;  08- 

280 ;       101-1088 ;       1 15-215  ; 

121-718. 
How.  0-378. 
Keyes,  3-157. 
40ft. 

N.  Y.  110-348;  128-45.  58:  120- 

237:  l.-lO-Cw.':  150-44:  171-570; 

180-333  ;    108-220. 
Hun,    70-223;    77-103;    70-540. 
App.    DIv.    2-2S8:    13-9;    14-261; 

20-110.     215:    23-r.90;     42-4.-1: 

43-500;     82-80;     .S4-377.     430; 

03-321 ;      05-434  ;      107-1 37  ; 

100-550;    114-424.    745;    llO- 

405;   110-387;   120-737;  123- 

46:    125-739;    132-.537 ;    133- 

675. 
Misc.    S-.mS:    6-303:    0-598;    10- 

327:     13-137;  22-279.  283.  436; 

27-203:    28-153:    30-059:    32- 

284:     37-768;     41-313:    42-30; 

44-16;    50-152;    66-110. 
N.  Y.  SuDp.  20-934:  30-800;  48- 

821,   1072:   50-027;  64-520;   76- 

942:   84-753:    87-878:    88-700; 

04-054:    0<l-039,    046;    07-673; 

O8-2S0 :     101 -1018 :     107-883 ; 

110-374:        116-1115;        120- 

4.37;   128-708. 
fit.    Rpp'r.    14-909:    15-587. 
Civ.    Proc.    14-3r>5:    21-383. 
N.  Y.  Ann.  Cos.  1-266. 
400 

N.'  Y.    107-61:   108-12:   114-350; 

110-348;  122-631:  124-24.  108; 

128-58;       120-237;       133-407; 


1000 


136-655;  141-190;  160-44;  172. 

471;    180-.333;    186-18;    108- 
220;   200-21. 

Hun,  72-392;  76-223.  544;  77- 
103;  78-442;  70-540;  81-21; 
82-364;  85-178,  509;  86-307; 
87-426;  0O-593;  01-612. 

App.  Dlv.  2-83,  288;  6-548;  8- 
335;  12-168:  13-9,  337;  16-452, 
625;  18-566;  20-116,  195,  215; 
23-590:  24-444;  83-41;  30- 
418;  43-560:  44-162:  67-73, 
439;  78-142:  70-42:  80-343:  83- 
216  ;  84-430;  80-585  ;  03-321  ; 
06-434;  107-137;  100-550; 
111-813;  112-159;  114-424, 
745;  116-495;  110-387;  123- 
46;  132-537;  133-675;  138- 
.561;    141-526. 

Misc.  5-588;  6-80,  393:  8-470:  O- 
598;  10-6:  13-71.  137;  16-530: 
17-697;  18-113.  175;  2;j-279, 
283,  430:  23-600:  28-11 S:  30- 
659;  32-284:  37-768:  41-314: 
42-30:  44-16;  45-37:  56-72; 
50-152;  62-57;  66-110;  68- 
382. 

N.  Y.  Supp.  20-934;  30-567,  860, 
994;  45-64;  48-821,  1072:  50- 
927;  66-.338;  60-600;  64-520; 
74-656;  76-942:  82-44:  84-753; 
85-654;  87-878:  88-700;  80- 
603  ;  00-848  ;  04-954  ;  05-36 : 
06-366,  946;  07-673:  101- 
1018;  105-1100;  107-883 ; 
110-374:  116-1115;  120- 
32.3,  4,37;  123-294;  125-4; 
126-440 ;     127-150 ;     128-798. 

St.  Rep'r.  60-756. 

Civ.  Proc.  14-106,  246,  297. 

N.  y.  Super.  67-28. 
500. 

N.  Y.  130-511;  166-256;  18«»- 
119;  101-461;  104-476;  200- 
291. 

Hun. '25-586;     32-413;     83-143;* 
66-333;  71-525;  02-2. 

App.  Div.  20-12;. 36-173:  57-211; 
68-190;  61-65;  67-411;  60-280; 
74-44:  76-367;  77-314,  416;  80- 
150;  84-306.  439;  85-108:  86- 
546;  87-818.  494;  88-182.  497; 
01-304:  03-308;  05-164;  07- 
642 ;  100-352  ;  104-21  ;  lOO- 
559  ;  116-857  ;  117-520.  834  : 
118-91;  11O-4.S0:  120-240. 
661  ;  122-609  :  123-800  :  124- 
532,  577;  126-676;  127-342; 
128-101:  1.32-104:  133-350: 
136-499;  137-192,  234,  714; 
140-14G;   141-001. 

Misc.  6-30.':  7-.321:  11-80;  12- 
631;  10-400.  420:  22-270.  280; 
25-13:  30-155:  31-378:  .32-104. 
661:  33-125.  572:  34-50.  89,  310, 
408.  028.  003:  35-31 S:  :W-2r)l : 
37-158,    197,    252;   38-294;    80- 
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546,  685;  40-552;  41-314-,   42- 

76,  274  ;  45-324  ;  40-300,  303, 

4U4,    446;     47-100,     238;     6«- 

472;     5f>p'228;     6a«259,     4S7 ; 

70-368. 
N.  Y.  Supp.  S8-714;  48-789;  49- 

401,    4H5:    6a«662,    828;    1(5-470; 

04-404:    O5-110:    OH-825;    CO- 

1116:    71-144;    78-641;    T8-641; 

74-661,     837;     75-201;     77-229, 

896;    7B-24S:    NO-r>18.    652.    01 H; 

«a-r>3l;    H4-323,    084;    8B-197; 
•  8S-528;    00.208;    01-828;    92- 

575;  98-180,  384,  480;  90-366; 

08-232:      100-119;      103-647: 

103-1026;    1O7-490;    108-881; 

110-413;     118-650;     113-214; 

llS-141;     110-4:50.     663,     947; 

117-:i39,   93,5;    119-297;   1$1- 

1048,      1109;      188-41,      369; 

1»:U240;   iaK-892. 
St.  .Uop'r.    l-ol>7;    S-.-,01:    4B-036. 
Olv.  Proc.  5-176;  6-41;  0-81. 
AbJ>.  N.  C.  lH-151:  24-156. 
N.  Y.  Super.  50-420. 
N.  Y.  Ann.  Cas.  8-389;  9-242,  409; 

10-173, 
SniMl.  1. 
N.  Y.  45-468;  47-430;  74-61;  94- 

329;  08-511;  101-34S;  110-1.51, 

624;     115-(ioO;     124-530;    142- 

134;  lTO-1. 
Iliin.    24-348:    33-.^67,    54r»;    40- 

240;    43-309;    59-136;    78-51. 
App.  DIv.  5-129:  13-183;  17-329; 

24-153;     20-.355:     52-4.37:     «6- 

175;  80-5;   129-15;  141-661. 
MIsr.  11-022:  10-(i31:  17-33:  22- 

538;    38-294;    63-182;    64-43. 
y.  Y.  Snpp.  29-276:  32-794;  08- 

682;    72-641:    110-578. 
St.    Hop-r.    10-177;    24-418;    37- 

543;  49-3S:  07-2  J7,  584. 
riv.   Proc.  4-9,  342;  5-374;  0-97; 

14-444. 
Abb.  N.  C.  15-2C0,  270;  23-401. 
Sub  a.  2. 

N,  y.  47-487;  50-10:  75-511;  81- 

4<iH;     143-167;     154-286;    157- 

2X4;  107-183:  108-117. 
Him,    40.525:   50-240;   70-23. 
App.  DIr.  11-90;  48-557;  58-190; 

80-2;  84.-106;   12-1-783;  127- 

:H8  :  120-15. 
Miae.  20-50 1  28-581;  84-555;  25- 

10. 
K.  T.  Biipp.  O-501.  659. 
St.     Rop'P.    4-128;    7-03:     11-86; 

30-015;     89-142;     40-586;     53- 

4.38. 
riv.  Prof.  15-213. 
Abl).  N.  C.  18-37T. 
N.  y.  Super.  49-203;  50-405, 
N.  Y.  Ann.  Cau.  10-861. 
501. 
N.  Y.  47-426;  »B-240;  »5-619;  57- 


103;  07-48:  80-162.  660;  8T- 
501;  88-258;  89-408;  97-410; 
107-40;  110-55;  122-367;  124- 
108;  188-63;  131-149;  132- 
475,  522;  137-240;  148-,544; 
155-404 ;  105-255  ;  100-250 ; 
180-364;    200-290. 

Hun,  30-522;  38-481;  41-102:  «8- 
376;  01-178;  09-92;  70-23;  71- 
525;  77-467;  78-21:  85-556; 
80-27C;  88-256;  98-396. 

App.  Div.  4-424;  12-81;  15-104; 
17-248;  18-566:  28-895;  35- 
208;  20-554;  27-610;  40-526: 
44-583;  47-53:  49-586;  5<>-ias. 
317;  51-40;  52-251;  67-211; 
58-252:  07-412;  72-218;  73- 
38;  8O-l.-)0:  81-aS6:  82-200. 
624;  84-230:  80-387;  91-383; 
98-575  ;  100-413  ;  105-271 ; 
113-tj02;  110-721;  118-207, 
407,  411;  120-500;  124-783; 
129-693 ;  130-345  ;  181-389. 
919;  i;«-538;  137-192.  232, 
239,  4T4.  71  r  ;  139-193;  142- 
519. 

Misc.  12-376:  10-97;  17-569;  20- 
49,  504;  22-104:  23-512;  24- 
.^87;  25-569;  20-723;  29-522; 
33-758;  34-50,  588;  35-102; 
42-061:  44-56;  45-340;  47- 
611:  49-96.  99;  54-5Q4 ;  50- 
164:  00-247;  07-256  ;  08-593  ; 
70-363,    425. 

N.  Y.  Supp.  0-549;  15-555:  88- 
871;  33-50;  40-34;  47-717;  48- 
226.  808;  50-1008;  52-1024;  53- 
881;  50-1028;  58-85,  360;  01- 
581.  970;  62-244;  03-942.  978; 
04-391.  749:  05-379,  711;  08- 
542,  812:  73-641;  70-191,  871; 
SO-552:  81-381.  452,  10,^»2;  8:$- 
760;  80-843:  00-344;  91-179, 
570  ;  94.4,'^6  ;  90-716  ;  98-772  ; 
103-554,  873;  104-1118 ;  105- 
119;  113-573;  115-273;  116- 
1115;  120-431 ;  121-825, 
1048;  122-41,  369;  188-240; 
128-892. 

8t.  Rep'r.  18-507:  15-136:  88- 
356;  28-446:  34-631;  30-981: 
41-577;  43-371;  44-252;  54-80; 
07-247. 

Civ.  Proc.  10-189,  886;  13-00; 
10-58;  81-82. 

Abb.  N.  r.  2B-60:  268. 

N.  Y.  Super.  69-364. 

Pally   Rpff.    33-1421. 

N.  Y.  Ann.  Cas.  9-242;  10-361. 
8tilul.  1, 

N.  Y.  50-420;  01-226;  82-271; 
84-272;  93-552:  118-258:  188- 
295:  131-72:  132-472;  143-547: 
114-44;   155-17  J. 

nun,  22-52:  3;t<.465:  8T-3«Tl**- 
10;  50-380;  52-226;  05-77; 
07-142;  78-463;  81-420. 


lOlO 


NOTES. 


App.    Dir.    ao-477:    38-350;    40- 

2^0;  07-410;   73-40;   76-519; 

iaO-500;  124-783. 
Misc.    10-120.    223;    10-341;    21- 

512,  718;  27-147;  33-428. 
N.    Y.    Supp.    31-7;    52-387;    50- 

426 ;  64-156  ;  78-600 ;  87-717  ; 

06-403. 
Bt.    nep'r.    14-97;    17-181;    1»- 

486  ;  35-278  ;  38-477  ;  39-171 ; 

4»-290;   53-438. 
Civ.  Proc.  4-367;  8-120,  335;  15- 

53,  236. 
Abb.  N.  C.  15-177. 
N.  Y.  Ann.  Cas.  6-238. 
Sabd.  a. 
N.  Y.  50-17;  82-10;  84-272;  89- 

508;  1C4-119. 
Hun,     40-497;     43-525;     44-343; 

53-626;  55-2G4. 
App.     Div.     5-517;    53-345;    72- 

^13;    84-230;    118-776;    132- 

277. 
Misc.  7-152;  14-485;  16-341;  17- 

353;  64-14. 
N.    Y.    Supp.    67-956;    108-698 ; 

117-26;   118-799. 
Bt.  Rep'r.  3l>-:Jl3;  43-155. 
CMv.    Proc.   7-291;   10-69:   11-210. 
Abb.  N.  C.  15-342;  20-222. 
502. 
N.  Y.  107-40;  155-404;  186-364. 
Hun,     42-283;     60-240:     85-414; 

92-301. 
App.   DIv.   10-194;  82-624;   113- 

602;  181-.S89;  132-277;  136- 

490;  137-237,  715. 
Misc.  12-.57;  17-569;  20-504;  89- 

576;  64-48;  70-425. 
N.    Y.    Supp.    6-549:    38-50;    49- 

072;     81-10.52;     96-568;     98- 

772;    121-189;    122-41;    126- 

974. 
St.    Ucp'r.    24-918;    42-694;    45- 

490:  60-677. 
Snbd.  1. 
N.  Y.  55-270;  155-072;  159-348; 

164-119. 
Hun.     20-367;     35-339;     40-187; 

53-626;  65-502;   69-92. 
App.    DIv.    15-601;    32-492;    7T- 

254;   110-672;    1.12-277. 
MIsc    10-222;    12-198;    21-717; 

54-387. 
N.    Y.    Supp.    28-1060:    30-1058; 

48-140;  79-208;  117-26. 
St.    Rcp'r.    12-507;    23-356;    27* 

359:   53-162. 
Civ.  Proc.  10-84. 
Siibd.  2. 
Hun,  24-97;  78-20. 
App.    Div.    26-205:    82-153;    02- 

165. 
Misc.  14-484;  58-459. 
N.    Y.    Supp.    35-690;   80-1121; 

108-1042. 


Snlid,  3. 

N.  Y.  92-76;  124-24;  139-534. 

Hun.  40-497. 

App.    DIv.    132-277. 

Misc.  13-41;  23-247;  24-578. 

N.  Y.  Suiip.  29-66;  117-26; 
129-537. 

Civ.  l»roc.  10-86.  236. 

Abb.  N.  C.  26-293. 
503. 

N.    Y.    200-292. 

Hun,  13-461. 

Misc.  12-197. 

Abb.  N.  C.  15-172. 
604. 

N.  Y.  200-292. 

Misc.   12-197. 

N.  Y.  Sapp.   120-431. 
605. 

N.  Y.  59-574. 

App.  DIv.  25-208;  119-687. 

Misc.   26-122;   49-98. 

N.  Y.  Supp.  56-1100. 
506. 

Hun,  41-278. 

App.  DIv.  14-433. 

Misc.  8-130. 

N.  Y.  Supp.  26-768;  29-303;  66- 
1100;   104.350. 

St.  Ilep'r.  4-674. 
607- 

N.  Y.  107-35. 

Ilun,  74-123;  78-52,  80;  79-571; 
84-504*  92-2 

Apr).  DIv.  4-425;  27-519:  28-377; 
33-454;  37-610;  44-439:  58- 
357;  60-69;  73-112;  77-416:  80- 
150;  103-279,  282;  113-834; 
119-480;  124-573;  12.^-^:^5; 
127-.'?42  ;  128-473  ;  129-16  ; 
133-.363;    137-629;    139-343. 

Misc.  9-308;  1O-204:  14-.^2;  16- 
275,  624:  19-3.  16,  4(X).  420; 
20-300;  22-531;  25-10,  13.  551: 
26-682:  30-1 .-».-:  83-125;  34- 
50,  589;  85-320;  37-252;  39- 
547,  635;  44-208;  58-197. 

N.  Y.  Supp.  29-203:  30-809.  945: 
,13-332,  414;  50-509:  61-155; 
63-826:  66-258:  67-155;  58- 
826;  69-132,  728;  71-144;  76- 
402;  79-312:  8(^-552.  615;  92- 
1052:  103-1026:  112-830; 
118-214:  114-220;  116-141; 
121-1109;    129-431. 

St.  Rop'r.   12-506. 

Abb.  N.  C.  29-209. 

N.    Y.   Ann.   Cas.  1-72;  6-68;  8- 
386;  9-409. 
508. 

N.  Y.  109-829. 

Hun,  62-553:  74-123. 
App.  niv.  52-440:  63-61:  77-416: 
H6-516;  103-275,  282;  106- 
l.-JO:  107-10:  113-660,  H'M  ; 
12.-5-435;  12S-34{>,  847;  130- 
316,   506. 
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Misc.     14-322;     19-400:     25-245; 

SO-43.  48:  :J3-132;  :U-588;  35- 

820  :  41-314  ;  40-14C ;  Sl-500  ; 

70-136. 
N.   Y.   Supp.  Sl-mr.:  55-62;  65- 

73:    67-1024:     70-360:    71-144. 

34§;    70-312:     83-762  ;  87-494  ; 

92-1025,  1052;  112-748;  124- 

735;  129-431. 
Civ.  Proc.  23-187. 
Abb.  N.  C.  31-56. 
N.  Y.  Ann.  Cas.  1-73. 
509. 

N.  Y.  200-291. 
Hun,  22-586. 
App.    Dlv.   137-509. 
Misc.  12-197. 
N.  Y.  Supp.   121-1048. 
N.  Y.  Ann.  Cas.  2-281. 
App.   Div.   114-603. 
610. 

N.  Y.  Supp.  99-1052. 
511. 

N.  Y.  136-458. 

Hun,  25-277;  63-191. 

App.  Dlv.  49-384;  90-500;  114- 

003;  130-569;  137-400. 
Misc.   15-124  ;  54-73. 
N.     Y.     Siipp.    <W-572;    85-.f',28 ; 

104-494 ;     115-34 ;     121-718 ; 

128-707. 
Civ.  Proc.   19-373. 
N.   Y.   Super.  48-203;  64-3;  67- 

120. 
512. 

II  un,  25-277. 

App.  Div.  49-384;  114-603, 
Week.   Dig.  16-213. 
613. 
App.    Div.    114-603. 
N.   Y.  Supp,  99-1052. 
514. 

N.   Y.   169-219;  200-291.   202. 

Hun,  87-245. 

App.   Dlv.  21-7;  22-476;  88-182; 

93-121:      im>-352:      114-603; 

119-579;    137-314;    138-438; 

141-427:    141-910. 
Misc.  8-224  ;  11-85  ;  15-461 ;  46- 

575;  62-91. 
N.   Y.   Supp.  28-564:  82-814;  3,3- 

1047;    47-264;    48-30:    8«-976: 

91-828:      92-736;      115-1011; 

116-507;    122-29,    800;    126- 

25.   723,   817. 
St.   Rop'r.  4-127. 
Civ.  Proc.  19-63,  315. 
How.  54-211;  60-48. 
615. 

N.    Y.    166-257;    198-453;   200- 

291. 
Hun.  89-370. 
App.      niv.      92-105;      138-438; 

141-910:    142-432;    14:1-285. 
Misc.  62-91. 


N.    Y.    Supp.    86-1122;    89-564; 

115-1011;    122-800;    126-723. 

817. 
Civ.   Proc.  1-204. 
516. 

N.    Y.    125-060;   169-219;    198- 

453. 
Hun,  73-80;  74-424;  79-389;  86- 

65. 
App.  Dlv.  15-476;  51-607;  71-37; 

84-480;    86-546;    87-261;     93- 

121;   111-319;  116-301;  12H- 

323;  137-.576;  i:iH-4fl8;  140- 

872;   141-473;   141-871,  910. 
Misc.   8-224;  59-255;   62-91. 
N.  Y.  Simp.  29-770:  44-486;  ©4- 

63:   7»<-678;  83-756;  K4-319  ; 

112-675;    115-1011;   122-237. 

822;    126-710;    126-324.    478. 

723;   129-238. 
Civ.  Proc.   19-66,  68. 
Abb.  N.  C.  21-63. 
How.  62-253. 

N.  Y.  Ann.  Ca8.  4-219;  7-286. 
617. 

N.  Y.  81-251. 
N.  Y.  Super.  46-21. 
Week.  Dig.  9-274. 
618. 

Hun.     21-340;     26-661;     77-428; 

88-594 
App.  biv.  127-150;  131-95. 
N.  Y.  Supp.  34-891;  98-557. 
819. 

N.    Y.    97-370;    133-433;    170- 

439;  184-120. 
Hun,  92-242. 
App.  Dl?.  11-98;  39-418:  40-304 

^3-305 ;        85-46 ;        ilO-394 

127-150;     180-637;    131-642 

132-400. 
Misc.  11-218;  13-137;  14-80;  29- 

524,  629  ;  39-529  ;  46-237  ;  66- 

472  ;  63-236. 
N.  Y.  Supp.  28-564:  60-896;  61- 

188;    71-929;    82-1005;    97- 

88;  111-354:   116-760. 
N.  Y.  Super.  50-305. 
520. 

N.  Y.  87-40;   138-291:   188-55. 
App.     Div.    38-60;    93-166;    94- 

440. 
Misc.   29-572:  49-336. 
N.   Y.  Supp.  88-235. 
Civ.   Proc.   14-6. 
How.  64-509. 
Law  Bull.   4-18. 
821. 

N.  Y.  130-406;  135-45a 

Hun,     36-168;     43-521:     50-236; 

60-292:  77-427;  78-57;  79-164; 

85-84:   87-340. 
App.    Dlv.    35-186.    608:    46-623; 

49-422;  58-234:  69-52:  61-190; 

73-300;  106-.56:  I08..'n7:  114- 

1.^9;    115-351:    116-82;    119- 

:182.    391;    124-812;    136-149; 

139-310. 
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MlBC.  8-472:  20-39;  2T-122;  41- 

618;   67-572;  69-320. 
N.  Y.  Supp.  S5-179;  56-362;  50- 

616;     63-422:     68-806:     69-86; 

70-437  ;  76-851 ;  95-788  ;  97- 

234;    99-818:    101-241;    120- 

415;   123-1026;  124-767. 
St.  Rep'r.  3-175. 
N.  Y.  Ann.  Cas.  2-118. 
622. 

N.    Y.    114-518;    135-189;    169- 

217 ;  184-157. 
Hun»  46-1:  61-248:   65-358;    69- 

456;   73-80;   82-296;   86-36. 
App.    DIv.    16-205;    20-167;    22- 

646;    23-212;    30-287;    31-301; 

38-162;    49-422;    60-533;    51- 

390;   62-421,    433;   65-112;   69- 

448;  76-114;  80-6:  81-143;  84- 

480;  89-92;  95-147;  97-54.  67; 

98-210 ;     111-819 ;     116-400 ; 

141-912. 
Misc.    7-542;    8-225;    9-390;    11- 

47;  15-26;   17-33;   19-426;  22- 

100.    538;    26-79.    696;    27-704: 

4O-305;  44-497;  45-340;  62- 

91;  67-672. 
N.  Y.  Supp.  48-631.  1<K4:  61-067; 

66-542;    63-422;    70-1130;    71- 

62;   72-573;   74-1026;   78-782; 

80-1085;   87-768;    88-745;   89- 

658 ;     90-340;    97-744:     115- 
.    1011;   126-723;  129-879. 
N.  Y.  Super.  59-141. 
N.  Y.  Ann.  Cas.  6-62. 
623. 

N.  Y.  103-242:  131-490. 

Him.  33-238;  66-37. 

App.     niv.     117-471;     124-784; 

i:i8-713. 
Misc.    8-549;    32-288;    48-494; 

64-249 
N.  Y.  Siipp.  29-787:  84-784;  66- 

366;    96-910:    102-626;   104- 

397;   123-762. 
Civ.  Proc.  6-30:  14-8. 
Abb.  N.  C.  21-214. 
624. 

N.  Y.  110-150. 
Hun.  46-397. 

App.  Div.  84-806;  99-247. 
Misc.  26-202. 
N.  Y.  Supp.  82-642, 
Civ.  Proc.  14-443;  21-23. 
Abb.  N.  C.  14-38. 
Dem.  2-429. 
625. 

Hun,  33-152;  61-49. 

App.     DIv.     86-562;     114-285; 

121-635:   137-879. 
Misc.    29-573:    32-107.    429:    40- 

206;  43-590:  49-306. 
N.  Y.  Supp.  66-428:  66-745;  S.'l- 

1010;    89-525;   90-769;    106- 

303. 
St.   Rep'r.  39-825. 
Civ.  Proc.  7-447;  8-443;  21-60. 


Week.  Dig.  23-286. 
N.  Y.  Ann.  Cas.  7-374. 
Subd.  1. 

N.  Y.  133-278. 
App.  Div.  47-302  ;  117-124. 
N.  Y.  Supp.  102-386. 
Snbd.  3. 
Hun.  24-348;  27-370;  41-59;  46- 

398;  74-347. 
App.  Dlv.  84-306. 
Misc.     18-628;    26-202;    27-496: 

31-275. 
N.  Y.  Supp.  55-1004;  58-411;  64- 

42. 
St.  Rep'r.  2-275. 
Civ.  Proc.  11-5;  16-264;  19-243. 
Abb.  N.  C.  20-4. 
Daly.  13-36. 
526. 

N.    Y.   64-574;   94-574;    110-150. 
Hun.  25-158;  27-369;  41-58;  49- 

471;  61-49. 
App.    Dlv.    44-31;    52-482;    99- 

247;  114-285;  137-879. 
Misc.   7-360:   17-736;  24-52:  32- 
107;  43-589:  49-306;  60-357. 
N.  Y.  Supp.  60-407;  65-114,  427; 

89-525;  99-769. 
Civ.   Proc.  9-76;  14-443;  19-241. 
Abb.   N.  C.  20-2. 
Week.  Dig.  15-211. 
N.  Y.  Ann.  Cas.  7-374. 
527. 

N.  Y.  200-291. 
Hun.  33-143;  73-211. 
N.  Y.  Supp.  48-856. 
How.  67-230. 
528. 

N.  Y.  62-596;  74-307. 

Hun.  13-494;  25-151. 

App.   Dlv.  52-482. 

mac.  30-66;  48-495;  66-534. 

N.    Y.   Supp.    69-1016;    62-883; 

95-910;   106-943. 
Civ.   Proc.   6-117. 
Week.   Dig.  22-188. 
629. 

App.    Dlv.   138-713. 
Hun,  66-37. 
Civ.  Proc.  6-30. 
630. 

Hun.  26-335. 

Misc.   11-647;  60-47;  62-422. 

N.    Y.    Supp.    97-829;    116-647; 

121-1013. 
Civ.  Proc.  6-412. 
Abb.  N.  C.  18-383. 
531. 

N.  Y.  84-493;  97-272;  120-23. 
Hun.  27-515;  28-^15;  40-47;  49- 
233;  59-5;  61-210;  71-256; 
72-442;  75-428:  82-359. 
App.  Dlv.  3-188:  21-236:  33-565; 
37-534:  64-«ir>:  65-102:  6H- 
483;  69-143;  73-319,  509;  74- 
74;  77-.S18;  83-63.  629:  8S- 
183.  237;  09-2.56:  114-1 1.*?; 
116-138,  359;   119-427;  120- 


lOlS 


NOTfiS. 


642;   13S<»84S;   188*787,   898; 

140>-839 
Misc.    10-8;   15-413;  22-145;  24- 

378;    30-301;    86-838:    89-424; 

44-1G5:     45-202;     47-6;     40- 

321 ;  68-254. 
N.  Y.  Snpp.  18-558;  4T-C569;  4ft- 

93T;   72-248.    508;   74*981:   76- 

672;     77-251;     80-21;    «2-490, 

493;    S6-428;    88-066;    80-704; 

90-940;    01-8T2:    08-195;    ©9- 

681;  101-904;   115-124;  116- 

720:    121-424:    128-12.    431; 

125-803;   120-377. 
St.  Rep'r.  12-71. 
Civ.    Proc.    14-57,    99,    167.    252. 

274;  15-24,  134,  182;  10-71.  72. 

74,  207;  21-89.  904;  43-237. 
N.  Y.  Super.  55-156. 
N.  Y.  Ann.  Caa.  6-21.  221. 
B82. 
N.  Y.  114-518;  183-247. 
Hun.     47-281;     75-428;    OO-5S0; 

01-188 
App.  DIv.  16-187;  20-5:  87-414; 

53-87  ;  58-382  ;  00-171 ;  lOO- 
.     602;  118-431;  140-422. 
MIko.     16-56.     170:    26-298:    84- 

234;  60-530;  61-112;  71-28. 
N.  Y.  Supn.  36-346;  55-1045;  56- 

1093;   62-1127;   00-962;  05- 

03;    104-33;    112-1111;    125- 

352:   127-184. 
St.  Uep'r.  25-316. 
5:;3. 

N.  Y.  101-334:  138-246. 

Hun,  13-288:  72-400. 

App.    Dly.    15-384;   34-132,    257; 

37-575:    42-248;    48-557;    68- 

208;     70-4.<l5;     83-550:     117- 

457:    110-575;    123-12;    137- 

6G4:    141-457. 
Misc.  11-47:  14-650:  15-029:  20- 

609:     22-276;     24-227;     25-231; 

40-107:    44-219:    47-416;    50- 

505:   57-640:   68-ri82. 
N.   Y.    Supp.   54-527.  629:   55-73: 

50-19:  64-200:  75-484:  82-153; 

88-1044;    100-406;    102-544; 

lf»4-100;    107-452;    108-888; 

113-907;    122-306;   120-2)01. 
St.  Rep'r.  4-86. 
Abb.  N.  C.  O-BOL 
How.  6-272. 
Wook.   Dl^.   12-846. 
N.  Y.  Ann.  Cas.  10-425. 
534. 

N.  Y.  T6-397.  564;  85-384;  113- 

662. 
Apn.  THV.  34-131:  38-.30:  30-510; 

40-172;      135-374;      139-708  J 

142-79. 
AHsr.     11-130:     20-242;    84-.380; 

49-307;  50-281. 
N.  Y.  Supp.  31-1021:  45-794;  46- 

528;    54-629:    100-466:    112- 


1107;   iaO-397;   124-401. 


ClT.  Proc.  7-219;  14^138,  428;  15- 

332. 
Dniy,  10-344. 
688. 

N.    Y.    60-122:    T5-495;    T7-182; 

81-246:  ST-2S1;  118-ltO:  17T- 

130:  l»»4-:il2,  321. 
Hun,  16-569;  28-^00;  73-64;  86- 

482. 
App.     Div.    16-82,    271;    22-404; 

24-91;   26-74;  89-518;   52-449; 

67-598;  72-184:  74-305:  *0-4n: 

81-163;  86-516;  109-853;  111- 

4S2,     489;    120-.*J75;     124-777: 

136-869;    140-814. 
Misc.    14-882;   3T-o06 ;  41-356; 

46-487;  55-571. 
N.  Y.  Stipp.  85-73:  T8-1084:  T6- 

429  ;  77-697  ;  83-762 ;  84-764  ; 

06-822;     07-008.     911:     104- 

1081 ;        108-238 ;       120^384 ; 

125-212. 
St.  Ilep*r.  12-649. 
Clr.  Proc.  8-133. 
N.  Y.  Baper.  5»«02. 
886. 

N.  Y.  08-515;  149-476. 
Hun,  83-50;  25-498;  79-563. 
App.   DIv.  4-115;   16-82,  83:   18- 

148:    44-324:    48-293;    88-440 

CMl-250  :        80-202  ;        86-516  ; 

140-314. 
MUr.    10-678:   14-332:   42-76. 
N.    Y.    Sunp.   60-619:   65-73;   7.-:- 

23;     86-235;     83-762;     105- 

416;   125-212. 
St.   Rop'r.  2-84. 
Abb.  N.  C.  81-56. 
HoTf.  67-447. 
N.  Y.  Ann.  Cas.  1-276. 
Law  Bull.  4*81. 
537. 

N.  Y.  74-88. 

Hun,  21-332:  88-875:  88-601. 

App.     Dlv.    27-20;    32-lTl:    85- 

405;     36*679:     61-64:     67-1501; 

76-412  :  82-101 ;  99-bl4  ;  118- 

7:     120-677;     123-800;     184- 

750;     138-88;     142-79;     143- 

144. 
Misc.   6-439:   13-193;  17-.38:  20- 

142;  26-489:  37-fll:  80-545:  41- 

31  .T;    43-417:    54-144;    56-365; 

65-579;  67-228. 
N.   Y.   Supp.  HO-IOS:  52-96'!:  56- 

614:    57-473;    69-1115;    105- 

278;  115-141;  124-473. 
Civ.  Proc.  19-359. 
688. 

Hnn.   76-574:   88-601;  92-2. 
App.    niv.    4-423:    39-426;    61- 

(V4:   123-809:   184-7B9. 
Mi$>o.  5-510:  25-12;  84-693;  41- 

313;  43-417. 
N.   Y.   Supp.  53-770:  56-614;  69- 
1115;    70-1011;   115-141;    110- 
451. 
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Civ.  Proc.  14«224;  19-875. 
N.  ¥.  Ann.  Cas.  0-168. 
538. 

N.  y.  141-.84. 

Uiin.     tt»-137;     0»-413;     70-488; 

«0-ll.  572. 
App.  Dlv.  lU-600:  83-27:  3S-174; 

45-88  :  87-465  :  fl7-186  ;  102- 

584;  lOH-89;   112-15. 
MLsc.   7-375;   10-U3a;   1»^80;  24« 

888;  48-312. 

N-^Ji^^'^PP-     '*8-383}     98-924; 

98-53. 
Civ.  Proc  14-130.  283;  15-56. 
6IO. 

N.  Y.  141-84. 

TInn,  70-488:  89-11. 

App.  Div.  87-465  ;  97-136 ;  108- 

99;   112-15. 
Misc.  10-654;  24-388. 
N.  Y.  Supp.  98-53. 
Civ.  Proc  15-56. 
541. 

N.  Y.  141-84. 

Hun,  89-11. 

Ann.   Div.   12-1*18:  28-27;  45-98; 

87-420,  465;  111-374. 
MlHC.  7-375;  24-388. 
N.  Y.  Supp.  58-401;  81-209;  97- 

005. 
Civ.  Proc.  14-130. 
642, 

N.  Y.  123-138:  194-392. 

Hun.  44-530;  <M>-244. 

App.    niv.   7-500:   11-522;   18-94; 

20-825;    a9-.'i74:    41-411:    53- 

027  ;  79-22  ;  85-580 ;  97-584  ; 

110-216;      112-15,     122.     128; 

115-343:     117-471;     127-440, 

809;     128-091;     130-21;     135- 

862;    187-308;    142-80. 
Misc.  8-05;   14-182;  23-445:  20- 

208;   27-50;  41-558;  52-637; 

63-269  ;  54-302  :  67-584. 
N.  Y.  Snpp.  28-1000;  48-788;  63- 

554;   60-480:    5S-822;   05-729; 

7I>-1011;  95-114;  90-210;  97- 

270;  98-53.  83,  130:  10O-1029; 

102-579,    620:    103-77,    1086; 

111-844:       113-80;      114-459; 

121-718. 
Civ.  Proc.  14-6;  19-161,  873. 
Abb.  N.  C.  20-1;  81-254. 
N.  Y.  Ann.  Cas.  1.-25. 
643. 

Hun,  20-516. 

App.  Div.   13-94;  112-15;  117- 

472. 
N.  Y.  Supp.  89-504;  1O2-020,  042. 
(Mv.   Proc.   19-03. 
544. 

N.    Y.    101-540;    128-324;    152- 

201;  198-138. 
Hun,  32-012:  70-47;  74-270. 
App.    Div.  0-379;   11-100;  10-75; 

17-530;  24-134;  27-2;  28-172; 


20-675;  88-554;  41-570;  46- 
163;  48-499;  58-121;  69-281; 
72-290;  77-344;  82-330;  85- 
228;  96-625;  99-285;  102- 
249;  101>-518;  112-15;  117- 
230;  122-614;  I2;i-413  ;  128- 
325;  i;i3-738;  134-470,  661; 
130-381. 
Misc.  7-61;  8-4a'>;  11-395;  14- 
427  ;  20-382  ;  42-638 ;  45-254  ; 

N.  Y.  Supp.  28-754:  44-691:  45- 
704;  48-316;  50-880;  58-724; 
01-736;  68-051;  74-661;  79- 
74,  408;  88-315;  02-963;  90- 
519;  98-53;  1 01-1060:  107- 
507.  1110;  112-681:  118-134; 
119-347,  454;  12O-i015 ;  128- 
1042. 

St.  Uep'r.  71-25. 

Civ.  IToc.  14-187,  283;  19-448; 
21-82. 

Abb.  N.  C.  27-139;  81-254. 

N.  Y.  Ann.  Cas.  2-121. 
545. 

N.   Y.    181-128. 

Hun,  17-004;  18-34a 


App.  Div.  22-470;  28-512;  30- 
510;  49-366,  640;  62-876*  75- 
23:     76-330;     77-313^   95<-323; 
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'Zii;  T«-3iiU;  77-313;  a3-323; 
95-125  ;  07-54  ;  108-i>90  ;  1 10- 
794  :  119-705  ;  124-621 :  12lf- 
18,   694;    185-.544;    136-102. 

Misc.  20-202;  32^47,  103;  84-30, 
6.%:  3T-367;  39-547,  548;  41- 
573  ;  43-417  ;  44-570  ;  61-499  ; 
58-460;  55-367;  69-74. 

N.  Y.  Supp.  47-1099;  48-30:  0,3- 
520:  00-S57;  70-1094;  75-460; 
7T-957;  78-414;  79-244,  215; 
85-140  :  04I-1.H3  ;  95-718  ;  ll>4- 
787;  100-221;  118-214;  114- 
1.19:  115-141;  120-181,  543; 
125-1016. 

Civ.  I»roc,  7-62,  814;  15-72. 

How.  58-220. 

N.  Y.   Super.  46-414. 

N.  Y.  Ann.  Cas.  8-386;  9-408;  lO- 
178. 
546. 

N.  Y.  81-14. 

Hun,  12-92;  26-442;  30-70;  68- 
129. 

App.  Div.  1.3-124:  36-.r)70:  44- 
5.32;  62-260:  71-418.  421:  86- 
143:  88-183:  98-315;  112-15; 
1 1 0-l.-W ;  1 1 8-832 ;  120-061 : 
122-259,  288  ;  126-861  ;  127- 
557. 

MI»o.  10-28:  14-82:  16-483;  20- 
2S2,  .300;  45-202.  266;  49- 
321:  58-400;  01-438;  07-258. 

N.  Y.  8iipp.  70-1123:  75-002,  903; 
8,1-143;    84-609;    86-1113:    8«- 

O.'O:  oo-oso:  08-.^)3:  fm-841 ; 
1 03-835 :  1 06-75 :  1 0i»-707, 
780:  11O-403;  111-872;  112- 


NOTES. 


St.  Rep'r.  e-809. 

Civ.   Proc.  21-39. 
4SO. 

N,*Y.   Supp.   XO2-200. 

App.  Div.  110-88S. 
481. 

N.  T.  62-139;  111-547;  IO8-540; 
160-109;   201-440. 

Hun,   14-1G7;  3K-2U4;  41-260. 

App.  Div.  29-375;  36-217:  37- 
521;  53-601;  63-202;  6T-320. 
358  ;  76-414  ;  8H-182  ;  04-442  ; 
106-339  ;  110-659  ;  112-14  : 
118-832 ;  110-924 ;  120-661  : 
124-711,  732;  125-740;  126- 
10;  127-149,  557;  131-338, 
733;  133-432;  134-470;  185- 
543;    140-136,    880. 

Misc.  1*4-455:  28-118;  33-695;  40- 
54;  41-125;  60-281 ;  68-151; 
71»882. 

N.  Y.  Supp.  56-78.  740;  71-279; 
74-506;  86-190;  88-235;  07- 
55,  829;  08-382;  100-466 ; 
103-835.  1056;  110-269;  111- 
872;   120-128;   124-650,   1066. 

Abb.    N.    C.    13-215;   18-201. 

Civ.  Proc.  10^53;  21-27. 

N.  Y.  Ann.  Cas.  2-278. 
Sttbd.  1. 

N.  Y.  47-360;  51-108;  7«-292; 
04-302;  164-543. 

Hun,  43-433. 
Snbd.  2. 

N.  Y.  42-83;  48-71;  50-1;  54- 
276;  50-176;  75-1;  76-284:  81- 
296;  83-245;  84-428;  88-38; 
80-156;  07-370;  10,->-278;  107- 
61;  113-662;  114-411;  125- 
280:  13O-510;  182-518;  15:i- 
433;  158-493;  165-289;  167- 
190:  160-11S. 

Hun,   10-582;  31-433:  37-102. 

App.  X)Iv.  15-557:  20-227;  22- 
104;  24-443:  28-227;  30-510; 
37-524:  42-479:  44-368;  88- 
553:  fiW-501  ;  i  12-502;  114- 
107;   110-924;  138-98. 

lAlM.  7-24;  0-,>8:  17-33:  20-282; 
36-HJO,  334;  60-48;  50-570; 
63-236. 

N.    Y.    Supp.   128-477. 

St.  Uop'r.  0-719:  20-660;  30-413; 
46-571;  40-422;  50-370. 

Civ.  Proc.  4-117;  0-164;  15-213; 
17-439:  23-236. 

Abb.    N.   C.  20-236;  21-467;  23- 
432;  28-267. 
Subd.  3. 

N.  Y.  100-202;  160-113. 

Hun.  .15-285:  66-196. 

App.  Div.  50-288;  118-467. 

MlflC.  12-4. 

St.  Rep'r.  40-180. 
48^ 

n'.   T.    170-42;   201-440.. 

llUQ,  4I-»257;  00-607. 


App.  DiT.  40-640;  66-481;  QS^ 
313;  80-38;  01-184,  416;  OO- 
293;  117-152,  811;  110-480; 
127-343:    1    3-702;    130-928. 

Misc.  0-308;  30-395. 

N.  Y.  Supp.  35-902;  61-348;  62- 
391;  73-301;  85-89:  86-321. 
959;  80-290;  102-359;  llO- 
175;  116-569;  124-410. 

St.  Rep'r.  12-126;  14-702;  15- 
903 

Civ.  Proc.  16-296. 
484* 

N.  Y.  50-487;  56-332;  68-894; 
75-567:  04-22;  00-249:  117- 
442;  188-281;  151-186;  168- 
86;  160-118:  170-42;  174- 
281;  184-51;  lOl -327. 

Hnn,  31-598;  82-382;  38-290; 
37-102,  518;  40-60;  41-573;  43- 
514;  74-26. 

App.  Dlr.  6-172;  8-43;  l<>-269. 
517;  27-71;  20-.n72:  30-584; 
31-494;  32-6.S4:  30-22;  47-510; 
52-588;  68-186.  304;  60-527; 
62-192:  68-192;  74-147;  70- 
860  ;  82-544  ;  88-541 ;  10O-365  ; 
110-904  ;  112-26,30  ;  116-355  : 
117-.30,  152:  124-728,  740, 
781,  791;  126-889;  120-670; 
180-6 1 7  ;  13:t-l&6 ;  134-57 ; 
136-119;  138-2,  8;  140.434. 
530. 

Misc.  ©-18;  18-870;  17-712;  18- 
648;  30-691:  33-361:  34-a{4; 
3«-91:  43-306:  45-129,  328, 
470,  494;  46-175;  60-48 ;  61- 
351  ;  55-390  ;  56-370  ;  57-2*28. 

N.  Y.  Supp.  34-543:  48-241:  61- 
1014:  61-30;  68-578;  60-962: 
77-518;  81-539;  85-101,  153, 
982;  01-881,  986;  0»-72r>, 
749;  07-829;  100-526,  671; 
101-606;  102-350,  10S9  5  105- 
200:  107-1060:  100-887.  4ri.'?: 
115-903;  118-604;  1»0-5K3 ; 
122-509;    125-506;    128-810. 

St.  Rep'r.  7-169;  13<^52;  17-38.T 

Civ.  Proc.  0-144.  220(  11-430: 
15-253. 

Abb.  N.  C.  20-222;  98-189;  SK- 
107. 

N.  Y,  Super.  67-i:i. 
Subd.  1. 

App.  Div.  8ft-547;  08-408;  112- 
:U  ;   i:«4-728,   781. 

Misc.    52-193. 

St.  Uop'r.  5-143. 

Civ.   Proc.  0-144. 
Subd.  2. 

N.  Y.  07-694!  161-188. 

App.  Div.  ioo-365;  117-162: 
124-728. 

Ml.so.   14-557;  30-111. 

N.  Y.  Supp.  36-3;  79*209. 

St.  Rep'r.  38-loe. 

N.  Y.  Super.  62*801. 
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N.  T.  isi-iaa 

App.     Dlv.     lUO-365;     llT-152; 
194*728. 
Snbd.  4. 

N.  Y.  97-247. 

App.   Dly.  Iie4*728. 

N.  Y.  Siipp.  65-320. 

N.  Y.  Super.  (I8«>d01. 
Snbd.  6. 

N.   Y.  B8«237:  120*189;  180-541. 

Hun,  S-329:  fil-124. 

App.   Dlv.   124-728. 

N.  Y.  Siipp.  6S-321. 
Sttbd,  e. 

N.   Y.    182-37,  499. 

App.  Div.  03-408;  124.7!18. 

St.   Rop'r.  88-106. 

Civ.  Proc.  e-124. 
Snbd.  7. 

Hun,  35-72. 

App.    Dlv.   124«728. 
Snbd.  d. 

N.   Y.   1C8-168. 

Hun,   17-547. 

App.  Div.  82-847  ;  03-408 ;  124- 
728. 

St.  Rep'r.  31-137. 
Snbd.  9. 

N.  Y.  Kfl-371;  G4-180;  108-452; 
135-239:  151-188. 

Hiin,  l7-.%47;  40-259;  50-500;  53- 
G19;  G3-35:  04-22;  70-261;  82t 
3CG;  87-601. 

App.  niv.  6-r>48:  13-278;  35-531; 
45-354;  82-540;  83-244;  SO- 
440;  101-256:  112-27;  117- 
154,  843:  124-72«.  781;  120- 
389;  130-617;  132-290;  140- 
531. 

Mfsc.  5-53;  0-155;  10-6;  15-235; 
30-394;    33-437;    30-111. 

N.  Y.  Snpp.  5-1^5;  1.V857;  10- 
883;  53-330:  54-163,  822;  «0- 
820;  02-391:  iM-319;  0P*321; 
08-422,  10S2 ;  00.433 ;  OS- 
104;  110-663;  115-445;  15J3- 
366, 

St.  IWp'r.  3-107;  5-148:  0*768: 
12-105;  31-137;  »2-32:i:  34- 
997:  30-»227;  38-870:  40»'299: 
41-106;  43-595;  40^344;  ^- 
441. 

Civ.  Proo.  5-139:  8-91;  »^53. 144. 

Abb.  N.  C.  28-435. 

N.  Y.  Super.  52-370. 

Duly,   11-115. 
Snbd.   10. 

App.  Dfv.  82-547;  124-728. 

Misc.  5<>-4S  ;  5(»-162.         ' 
8ubd.  11. 

App.   Div.  124-728. 
Snbd.  12. 

App.   Div.    124-728. 
48/ 

N.  Y.  130-389. 


App.  Dlr.  90o216;  90-672;  1«T- 
150. 

Misc.  13-137,  139 ;  50-162. 
488. 

N.  Y.  83-14;  80-884;  87-250; 
111-544;  110-3.56;  124-253; 
194-539;  130*888;  157-311; 
100-5^^2;  171-.579:  .174-281; 
l«0-333j   108-220. 

Hun.  32-874:  3-4-(;()4:  «a-.213;  08- 
207;  T7-»487;  70-893;  85-502; 
|K>-308. 

App.  Div.  12-168;  13-0;  20-215: 
23-590;  20-575;  41-512;  40- 
267;  «5-121;  OC-.509  ;  07-70; 
74-62  ;  75-518;  77-617  :  70-42; 
83-244;  84-377;  87-313;  03- 
404;  08-565;  100-339;  111- 
813;  112-159;  113-57;  114- 
424,  745;  110-495;  110-387; 
120-7.37;  125-147.  7.19 ;  120- 
590;  127-l.V);  130-862;  131- 
95  ;  130-183  ;   141-526. 

Misc.  5-588;  0-598:  10-483;  17- 
692;  21-5,'>8;  25-551;  2S-153: 
30-251,  659;  83-65:  86-10;  37- 
7*58;  3S-.54:  30-527;  41-314; 
45-37;   71-.332. 

N.  Y.  gnpp.  4-709;  80-878:  30- 
94;  47-733;  54-1065;  68-87:  04- 
621;  73-608;  7C-019,  942;  77- 
202;  78-586;  70-286.  303:  82- M, 
817;  84-32.1,  753:  87-878;  88- 
TOO  :  0O-848,  977 ;  04-401  ; 
00-639,  946;  97-673.  829;  08- 
286;  1O1-1018;  1O7-406,  883; 
110-269;  120-437 ;  127-1100; 
128-798. 

St.  Rep'r.  15-588:  21,440:  31- 
256;  32-273:  35-200;  311-859; 
37-214;  38-956:  41-469;  44<. 
294;  58-93:  58-869. 

Civ.  Proc.  0-a52;  12-888. 

Al)b.  N.  C.  19-276;  24-458:  30- 
43& 

N.  Y.  Ann.  Cas.  lOt-STO,  n. 
Snbd.  1, 

N.   Y.   00*176;   111-644. 

Hm,  35-456. 

App.   Dlv.  44*420. 

Misc.  20-49, 

N.   Y.   Supp.  45-741;  128-436. 

Civ.  Proo.  18-r405. 

Dniy,   13-8C5. 

N.  y.  4li«888:  «6*<468;  T4-495: 
SW.J52:  1D8-445;  111-544; 
150-265. 

Hun,  85-55Q. 

App.   DlT,  07-603;  8^886. 

Wi«e.  30-49, 

X.  Y.   Supp.  45-741. 

SBbd.  9, 

K.  Y.  40-410;  88-52;  It 4*3.59; 
122-6.32;  139^861;  15*-301; 
159-265. 
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S70. 

N.  Y.  80-472. 

Hun.  8-566. 
680. 

N.  Y.  08-67. 

Misc.  16*568;  27-178. 
R82. 

N.  Y.  Bupp.  108-838. 

Misc.   58-33. 
583. 

Abb.  N.  C.  18-320. 
584. 

A  pp.  DIv.  76-117. 

Abb.  N.  C.  18-820. 

How.  58-264. 
5S5. 

N.  Y.  Supp.  108-838. 

Slisc.   58-33. 

Civ.  Proc.  9-11. 

Abb.  N.  C.  18-820. 
580. 

App.  DIv.  75-455.  524;  76-115, 

mUc.  17-81. 
587. 

Hnn.  10-1. 

Misc.  14-U6. 

How.   58-264. 

Week,  Dig.  14-446. 
58fK 

St.  Rep'r.  5-890. 
501. 

Hun,  1 7-207. 

App.  DIv.  S-27S. 

Misc.  8-545;  32*604;  48-861;  46- 
57. 

N.  Y.  Supp.  01-324. 

N.  Y.  Super.  55-378, 
602. 

M"?c.1?2"^9i:  45-361;  46-67. 

N.  Y.  Supp.  01-324. 

Civ.  Proc.  12-247. 

Abb.  N.  C.  18-238;  10-60. 
Sa1>d.  1. 

Hun,  44-475. 
60.% 

How.  7-212. 
506. 

N.  Y.  50-310. 

Misc.  14-116. 

How.  58-264. 
600. 

Misc.  14-115, 
607. 

C\v.  Proc,  16-^^53, 
Sinlkd.  2. 

Hnn.  17-232, 

Misc.  17-35T. 
608. 

N.  Y.  88-611. 

Misc.  60-620. 
600. 

Misc.   43-.%l. 

N.  Y.  Supp.  87-467. 

How.  «2.4r.i>. 

N.  Y.  Super.  40-208. 


600. 

Civ,  Proc.  7-209. 

How.  67-173. 

Daly.  11-301. 
COl. 

N.  Y.  50-310. 

Hun.  17-303:  «7-46. 

N.  Y.  Supp.  106-9S9. 

Civ.  Proc.  5-358;  7-209. 

How.  67-173. 

How.  N.  S.  1-607. 
8ubd.  2. 

N.  Y.  81-91. 
8ul»a.  3. 

N.  Y.  55-301. 

Hun.   21-321. 

Misc.  22-694. 
002. 

N.  Y.  75-526. 

Hun,  lO-l^. 

App.   Div.   134-505. 

n!  Y.  Supp,  30-365;  117-340: 
110-576. 

St.  Rep'r.  61-722. 

Civ.    Proc.    14-377;    10-184;    21- 
52,  152. 
608. 

N.  Y.  00*68;  00-398;  136-252; 
14»*528;    184-462. 

Hun.  40-19;  78-159. 

App.  Div.  6-124;  26-144;  20-242; 
34-553:  40-406:  44-581;  48- 
623:  51-538:  62-517:  66-520: 
82-642;  02-81T:  95-10;  08- 
75:  106-139:  100-551 ;  111- 
676,  678;  113-174;  114-6; 
116-551 ;  118-31 ;  110-816 ; 
126-897:  127-599,  604;  12«- 
222;   132-319;    138-286. 

Mi.sc.  8-300:  12^377:  16-619:  «>- 
193:  26-ft'5:  87-521:  80-39.  285; 
44-168.  411:  50-418;  S8-806 ; 
65-35;  67-221;  68-460. 

N.  Y.  Supp.  28-737;  44-1051;  40- 
964,  10S8;  61-427;  54-597;  60- 
802:  62-750:  64-856:  71-84;  73- 
869.  370:  75-1076:  78-763;  81- 
563;  86-1062:  00-593 ;  »4- 
156 ;  06-491 ;  07-927  ;  1OO-709 ; 
102-1074:  104-921;  106-217; 
112-.'57,  612;  117-51;  122- 
1063;   125-83;  128-1079. 

Civ.  I'Voc.  15-106. 
004. 

N.  Y.  70-568;  136-252;  184- 
462. 

Hun,     17-314;     28-531;     86-4u5: 

40-19. 
App.  Div.  40-406:  44*681;  51- 
309;  66-529;  82-642;  106- 
I.-IO;  100-552;  110-328 :  126- 
897;  127-590,  604;  128-222; 
i:w-?86. 

Misc.  4-r^24:  7-126t  1SWJ77;  82- 
465;  55-35;  60-466. 
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N.  Y.  Sapp.  48-778:  60-802;  73- 
871;  8X-663;  91-1070;  94- 
1J56;  96-41)1;  100-709 ;  106- 
217;  112-57^612;  113-1021; 
122-1063;   1288-1079. 

St.    Rep'r.    37-5C4;    43-814;    48- 

ClT.  Proc.  15-106. 

How.  N.  8.  1-243. 
Svb«l.  1. 

N.   Y.  178-24. 

Hun.  18-372:  22-352;  64-191. 

App.   Div.    24-71;    101-523. 

Misc.  26-174,   250:  68-460. 

N.  Y.  Stipp.  B6-114,  757;  64- 
914;   126-83. 

8t.  Rep'r.  29-24;  46-156;  50- 
900 

CIr.  Proc.  7-186:  SB9-230. 

N.  Y.  Super.  61-249. 

How.  N.  S.  1-497. 
Sllbd.  2. 

N.  Y.  62-654;  87-14. 

Hun.  38-547;  64-191. 

Misc.  66-36. 

St.   Rep'r.  46-156. 

Civ.  Proc.  18-451. 
606. 

N.   Y.  129-461:  144-250. 

Hun,  46-607;  74-186.  191 

App.   Dlv.  84-150. 

Misc.  35-140;  47-209. 

N.  Y.  Snpp.  70-568. 

St.  Rep'r.  66-550. 
606. 

N.  Y.  132-403. 

Hun.  23-391:  27-548. 

Anp.    Dlv.   08-.^»55;    138-286. 

NT  Y.    Supp.    74-241;    122-1063. 

Clv.  Proc.  16-106. 
607. 

Hun,  49-19. 

App.   Dlv.  34-247;  4O-406. 

N.  Y.  Supp.  64-597. 

Clv.  Proc.  16-106. 
608. 

N.    Y.   136-252. 

App.   Dlv.   34-247;  68-552;  134- 
505;    138-286. 
609. 

Hun,  71-385. 

App.   Dlv.   48-412;   132-630. 

Misc.  2H-619. 

N.  Y.  Supp.  68-184. 
610. 

App.  Dlv.  106-557. 

Misc.  7-.389;  63-11. 

N.  Y.  Supp.  3:1-47 ;  94-771 ; 
128-1079. 

Clv.  Proc.  14-71,  262. 
611. 

N.  Y.   196-468. 

Hun,  2-373. 

App.  Dlv.  106-139. 

Misc.  7^889;  16-619. 

N.  Y.  Supp.  94-156 ;  97-142. 


613. 

N.   Y.  67-550;  150-587. 

Hun.  22-465. 

App.  Div.  20-355  ;  61-309  ;  128- 

Mlsc.  16-619. 

N.  Y.  Supp.  64-914  J  112-612. 

Abb.   N.  C.  22-820. 

Week.  Dig.  7-225. 
Snbd.  1. 

Hun.  26-362. 

St.  Rep'r.  20-64. 

Clv.  Proc.  11-312. 

Abb.  N.  C.  22-826. 
Subd.  2. 

How.  66-76. 
616. 

How.  45-486. 

Barb.  1-447. 

Paige,  1-574. 
616. 

Hun,  22-465. 
618. 

Week.  Dig.  22-448. 
619. 

Misc.  16-619. 
620. 

N.  Y.  71-106;  148-524. 

Hun.  29-112.  274;  62-503:  70-11. 

App.  Div.  9-257;  83-520;  69- 
140;  109-552:  116-16;  127- 
647;  186-373;  187-897. 

Misc.  26-174. 

N.  Y.  fcJupp.  69-183;  10O-5G9 ; 
111-1080;  120-397. 

Clv.   Proc.   15-520;   19-413. 
621. 

App.  Div.  127-647. 

How.  64-496. 
623. 

N.  Y.  50-282:  71-106;  72-300; 
73-375;   76-194,    600;    196-468. 

Hun,  70-11. 

App.  Dlv.  <K5-249;  128-462;  135- 
374;   137-281. 

Misc.   8-244;   11-183;  60-351. 

N.    Y.    Supp.    72-578;    112-273, 
834;  120-397. 
624. 

N.  Y.  60-282. 

Misc.  11-183. 
626. 

App.    Div.    65-249;    136-J574. 

Ml.sc.   11-183. 

N.  Y.  Supp.  72-578;  126-397. 

Hun,  47-289. 
020. 

Hun,  38-231. 

App.  Dlv.  30-263;  66-527;  99- 
34. 

Misc.  49-603. 

N.   Y.   Supp.  61-613;  78-869. 

Civ.  Proc.  19-91. 

How.   61-103. 
027. 

Hun,  23-150;  34-549. 

App.  Div.  12-438;  116-227, 
121-882. 
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NOTES. 


Misc.  49-603. 


N.  Y.  Supp.  101-546. 
week.   Dig.  8-492. 
G28. 

Ajpp.  Dlv.  44-396. 
Misc.   40-603, 
St.  Rep'r.  6-163. 
Civ.  Proc.  7-183. 
02O. 
Man,  31-339;  82-201. 
Ajpp.    Div.   33-520. 
Misc.   12-231;  49-603. 
N.    Y.   Supp.   00-386. 
Abb.  N.  C.  15-52. 
How.  05-32G. 
030. 
Hun,  17-129;  46-149. 
Misc.  49-603. 
How.  58-250, 
036. 

N.    Y.    89-467;    101-5;    108-277; 

115-464:  142-628:  150-77. 
Hun.    21-595;    27-235,    269;    44- 

72;  63-^9;  73-247;  79-145. 
App.  Div.  1-404:  13-225;  14-467; 

27-92;    44-315;    46-2;    52-539; 

60-76;     67-548;     76-115;     92- 

266;  115-382;  119-690;  120- 

828:    187-858;    142-778. 
Misc.  16-37:  16-166;  26-152;  28- 

331;    32-14.    2«0:    33-721:    35- 

510;  62-209;  56-122;  68-526. 
N,   Y.    Supp.   4-819:   00-721:   65- 

386,  974;  60-119;  69-680:  lOO- 

818;   102-955:   1 04-290;  106- 

1107;  111-69;  122-964;  127- 

297.  609;   129-957. 
St.  Rep'r.  1-729:  2N-4. 
Civ.    Proc.    14-328.    401;    15-311; 

21-143,   147;  25-308. 
How.   66-221. 
N.  Y.  Ann.  Cas.  2-356. 
Subd.  1. 
N.  Y.  108-276. 
Hun.  19-299:  28-23;  32-256;  30- 

296;  39-326. 
App.  Div.  40-622. 
Misc.   10-348. 
Civ.     Proc.    4-354;    6-81;    9-252; 

12-326. 
Abb.  N.  C.  20-29;  30-182. 
Subd.  2. 
N.   Y.   147-160. 
Hun,     85-477;     55-387;     60-159; 

68-178. 
St.   Rop'r.  51-891. 
Civ.   Proc.   18-65. 
How.   N.  S.  8-173, 
Snbd.  3. 
Hun.     25-396;     39-325;     47-23.9; 

55-387. 
Misc.   14-422. 
N.  V.  Supp.  68-981. 
St.  Rep'r.  14-259;  46-805. 
riv.   l»roc.  9-255. 
N.  r.  Ann.  Cas.  2-377;  4-244,  248. 


loao 


636. 

N.  Y.  78-252;  128-601;  138-654; 

142-215;      147-150;      148-202; 

150-79;    154-691. 
Hun,  26-26,   470;  27-517;  28-22; 

38-205;    47-331;    51-438;    53- 

39;  60-311;  62-50;  74-415;  76- 

566;  77-313;  79-140. 
App.   Div.   8-319;  9-585;  16-523; 

17-228;    39-506;    46-2;    60-76; 

62-182,     262;     67-548;    68-190: 

75-47;   77-201;   87-88;  88-152; 

92-266 ;       95-94  ;       103-493  ; 

105-493  ;    115-382  ;    119-701 ; 

124-324;    130-411;    137-858; 

141-199;   142-777. 
Misc.  12-198;  13-a>;  16-619;  IT- 

735;    18-639;     19-670:    24-684: 

25-122.    667;    26-l.->2;    29-106; 

30-298;   32-16.   279;   35-512; 

48-;«3;  61-421. 
N.   Y.   Supp.   9-862:   32-248,   862; 

35-385;     47-91;     50-182;     63- 

1084:    54-924;    56-202;    63-447; 

66-118;     69-680;     71-14;     73- 

1019;     77-959;     78-1040.     1078; 

87-695:    88-507;    89-434;    93- 

140;    94-157;    100-401.    783; 

108-888;    114-896;    110-899; 

122-964;    120-120;    127-297; 

129-957 
St.    Rep'r.*  14-374;    50-829;    51- 

519. 
Civ.    Proc.    15-311;   21-12t   131. 

136,  321,  359. 
Abb.  N.  C.  31-202. 
How.  66-221. 

N.  Y.  Ann.  Cas.  2-162.  850. 
Snbd.  1. 
N.    Y.    87-141;    101-8;    113-642; 

115-464;     119-162.     645;     129- 

663;   143-624:   144-646. 
Hun.  26-316:  27-244;  30-37.  248: 

33-485;    35-397,    543:    38-210; 

41-61:   44-72:   51-207;  60-438; 

67-204;   81-564. 
App.  Dlv.  27-92;  35-361:  44-315; 

40-5;    53-204;    126-828;    136- 

144. 
Misc.     11-295;     21-167:     24-514; 

20-384;  31-51;  34-385. 
N.  Y.  Supp.  17-184;  18-608;  22- 

872;    24-641;    80-528:    65-974; 

69-871. 
St.    Rep'r.    12-671;    19-880:    2.3- 

201;   2S-4:  42-214;  45-31:   49- 

703;  51-828. 
Civ.  Proc.  4-354;  7-149,  289.  412; 

21-165. 
Abb.   N.   C.   15-.147,   481. 
How.  N.  S.  1-277;  2-54;  3-160. 
Snbd.  2. 

N.    Y.    68-370:    87-56:    104-297: 

119-638:  147-260:  150-77, 
Hun.  25-396:  41-63;  50^r>2;  6.t- 

615;    55-88k    888;    00-445:    OS- 


NOTES. 


e02;    68-309;    75-337;    Te-123: 
84-117;  88-373. 
App.    Dlv.    13-225;    39-506;    44- 
313;  J«-116;   93-376;   X16-38,-»; 

*9S<^«  Jl?-85:  15-412;  17-242;  43- 

16;  52-299. 
N.  Y.  Supp.  11-436;  13-426;  19- 

885;    20-766;    67-458;    ©4-649: 

70-940. 
St.    Rep'r.    85-546;    37-302;    39- 

463;   48-925;   63-351. 
Clr.  Proc.  4-320;  *11-41;  17-231: 

18-66;  21-146. 
Abb.  N.  C.  15-356. 
How.  N.  S.  1-289. 
N.  Y.  Ann.  Cas.  2-284. 
637. 

N.  Y.  91-668. 
638. 

N.  Y.  73-1;  76-599;  80-547;  84- 

614;    91-668:    98-93:    108-135; 

141-189;  147-620;  178-388. 
Hun,  4-315;  26-263;  27-242;  31* 

271;  44-70. 
App.  Div.  2-93,  478;  31-^8;  47- 

235;     53-88;     75-47;     80-540; 

108-494;    106-261;    142-447. 
Misc.  13-85;  15-411:  24-514;  28- 

329;     33-578;     37-425:     51- 

421;  67-554. 
N.  Y.   Supp.  53-438;  59-890:  62- 

646:    65-754:    75-780;    77-959: 

80-772  ;       94-57  :       122-947  ; 

124-837 ;    129-577. 
Civ.  Proc.  21-293. 
N.  Y.  Ann.  Cas.  2-415, 
639. 

Hun,  53-587;  66-24. 
Misc.  49-606. 
644K 

Hun.     16-624;     17-497; 

26-19;   37-634. 
App.  Dlv.  28-267;  42-145:  80-52. 
Misc.  11-238;  35-511;  37-832. 
N.  Y.  Supp.  4-907;  51-68;  76-972; 

80-180. 
N.  Y.  Super.  48-219. 
641. 

N.  Y.  148-352;  188-55. 

Hun.  46-216;  62-593;  75-337;  76- 

123,   565;   79-141;   88-373;   90- 

Apo!   Dlv.   39-19:   40-2;   59-128; 

68-190  ;  93-376  ;  103-493. 
Misc.    11-2.38:    12-.'S24.    6r»5;    15- 

411;  18-429;  46-584. 
N.  Y.  Supp.  29-757:  35-519:  61- 
295;    68-1089;    74-119;    89-434; 
92-796;  93-140. 
N.  Y.  Ann.  Cas.  2-61.  365. 
642. 

N.  Y.  86-358. 
044>. 

N.  Y.  74-145;  130-482;  148-177. 
Hub,   56-277;   79-148;   80-595. 
App.    Div.    16-353:    19-234;    23- 
506;  47-419;  103-494. 

lOSl 


83-576  ; 


418. 


18-190; 


32-576;    62- 


77-424;    87- 


MIsc.    17-65;    28-331; 
67-554. 

^'•l22-947?^-     ^'^•^^^'     ®^^^^' 
Civ.   Proc*  15-321. 
Abb.  N.  C.  31-46. 
N.  Y.  Ann.  Cas.  2-350;  7-226. 
645. 
N.   Y.  130-482. 
Hun,  56-277. 
App.    Div.    19-234; 

N.  Y."  Supp.  65-8. 
647. 

N.  Y.  93-592. 
App.  Div.  19-284. 
Misc.   26-355. 
Abb.  N.  C.  13-173. 
048. 

N.    Y.    96-180;    166-128;    129- 

210. 
App.    Div.    16-358,    354;    19-234; 

79-609;  1O5-306. 
Misc.  18-591  ;  64>.545. 
N.     Y.     Supp.    44-1026;    80-428. 

112-912;    113-809. 
N.  Y.  Super.  50-147. 
N.  Y.  Ann.  Cas.  4-337;  9-469. 
649. 

N.'    Y.    115-255;    116-497;    154- 

688. 
Hun,  10-267.         **" 
App.    Div.    18-804 

36;  1O6-508. 
Misc.  13-490;  39-135.  663;  60- 

545 
N.  Y.'Supp.  10-180:  30-147;  32- 

974;     79-327;     80-428 ;     83- 

1041  ;  94-937 ;   112-912. 
Abb.  N.  C.  21-245. 
How.  N.  S.  2-362. 
N.   Y.  Ann.   Cas.  4-300,  835,  345, 

348;  6-112,  179. 
Snbd.  1. 

N.  Y.  165-1«5. 

Hun.   31-76;  39-36;  53-590;  60- 

159;  79-148. 
App.  Div.  68-189. 
Misc.  24-512. 
N.  Y.  Supp.  53-981. 
St.    Rep'r.   38-580. 
Civ.  Proc.  4-103. 
Abb.  N.  C.  13-174. 
Sabd.  2. 

N.    Y.    45-379;    78-131;    89-343; 

96-180:  110-83:  115-251;  117- 

306;    155-637:    105-195. 
Hun,  26-577:  28-113:  29-241:  39- 

36;  44-62.  376:  46-217:  55-30S. 

App.    Dlv.    19-228:    2.3-502;    31- 

240;   47-18:   79-605:   91-111; 

110-94:    119-650:    127-6«4. 
Misc.    18-590;    19-601;   49-C05. 
N.    Y.    Supp.    44-369.    1028;    40- 
71,  397;  61-1034;  86-340;  99- 
1109. 
St.  Rep'r.  82-267. 
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ClT.  Proe.  6-167;  lt-288. 
Abb.  N.  C.  ie-277. 
Bubd.  3« 

N.  Y.  50-80;  50-52;  01-583;  60- 
546;  83-231;  84-1;  D2-256;  93- 
682;  115-256;  110-492;  180- 
140;  143-634;  154-688;  165- 
193 

Hun,  29-365;  32-189:  39-36;  44- 
62;  55-368;  02-124. 

App.  Dlv.  16-3r>3;  19-229;  33- 
337;  44-98.  318:  47-18:  76- 
440  ;  79-607  ;  91-113  ;  110-84  I 
119-656;   120-309. 

Misc.    12-525;   14-887. 

N.  Y.  Supp.  33-1097:  35-1050; 
40-71:  52-753;  00-723,  763; 
O1-1034. 

St.  Rep'r.  16-806;  27*83;  41-447. 

Civ.  Proc.  5-160:  ia-l92. 

Abb.  N.  C.  27-365. 

N.  Y.  Ann.  Caa.  IJ-155. 
Subd.  4. 

N.  Y.  148-262. 

Uun,  91-507. 


V 


App.  Dlv.  62-»869. 
Abb.  N. 


C.  23-12. 
050. 

N.   Y.  90-180. 

Hun,  25-44. 

App.  Div.  27-268;  40-138;  47-19, 

235;  49-143;  05-221;  81-181. 
Misc.  14-387:  44-419. 
N.  Y.  «upp.  33-r.4rt:  50-632;  03- 

94;  72-729;  80-1030. 
(551. 
Hun,  25-577. 
App.    Dlv.    27-2G8:    40-189;    47- 

235:  06-221:  81-181. 
N.  Y.  Supp.  60-G32;  67-014;  72- 

729;  80-1030. 
How.   05-518. 

Week.   Dig.  13-204,  455;   17-492. 
062. 

X.  Y.  TO-424. 
054. 

Misc.   4S-.31. 
How.  30-30;  88-367. 
066. 

N.  Y.  60-80;  SO-.'JS:  90-187;  110- 

497;   i;J4-530;   194-406. 
Hnn.     20-242;     31-2r.7;     32-139; 

39-3S;  88-170. 

m.      Dlv.      48-521;      112-481; 

i2O-310. 
Misc.  12-522:  17-65:  18-592;  32- 

90;  46-645;  4«-,349. 
N.  Y.  Supp.  00-197;  83-1041;  91- 

60;    99-1127;    1O6-120 ;    111- 

HS6. 
St.  Rpp'r.  47-645. 
CI  v.   Proc.  6-169:  9-in;   15-223. 
Abb.  N.  C.  19-276;  81-4& 
Dalv,  12-5. 
N.  V.  Ana.  Caf.  4^346. 


^^2 


Subd.  2. 

g.  Y.  148-259. 
uu,  «^-l23j  91-507. 
App.    Dlv.    33-230;   43-470;    62- 

369;    87-37;    114-441;    1*7- 

681. 
N.  Y.  Supp.  35-532;  53-496;  06- 

128. 
St.  Rep'r.  41-446;  53-368. 
Abb.  N.  C.  28-14;  27-864. 
050. 
Hun*  26-367. 
App.  Dtv.  76-88. 
N.  Y.  Supp.  77-1018. 
Civ.  Proc.  10-84& 
057.  • 

Hun,  31-256. 
App.  Div.  81-586;  lWl-»787;  127- 

085. 
Ml8c.  27-683;  39-668. 
N.    Y.    Supp.    80-596;    81-867; 

lOt-777 ;  111-886. 
G58. 

App.      Div.     44-250;     12»-737 ; 

127-685. 
Misc.  18-37;  27-688;  89-068. 
N.    Y.    Supp.    80-149;    <MK756; 

107-777;  111*886. 
St.  Rep'r.  61-886. 
060. 

N.  Y.  Supp.  80-319. 
008. 
App.  Div.  49-141 
N.  Y.  Supp.  91-486. 
074. 

App.  Div.  12-323. 
077. 

N.  Y.  89-343:  110-83;  118-402; 

148-202;  194-406. 
Hun,  34-91;  88-170. 
App.  Dlv.  48-519;  68-87:  85-.321; 
87-37:  91-110;  103-491;  112- 

484;  127-681;  139-637. 
MI.sc.  28-077;  82-90. 
N.  Y.  Supp.  .^0-557:  .^5-533;  02- 

861  ;  «.n-753 ;  83-1041 ;  93- 

140;  111-886;  124-48. 
078. 

N.  Y.  110-83. 
Hun,  34-91;  88-170. 
App.  Dlv.  139-637. 
N.  y.  Supp.  36-558;  124-48. 
079. 

N.  Y.  110-83. 
Hun,  34-91. 
082. 

N.  Y.  82-88;  85-500;  89-440; 

10O-243. 
Hun.  30-19:  44-286;  5T-144;  77- 

310;  79-138. 
App.  Dlv.  12-442;  13-287;  27-93; 

02-566;  53-88:  08-100;  75-47; 

8SI.47fi:  12«^604. 
Ml««c.  14-546:  26-417:  at-320; 

29-107,  513,;  88^246;  334;  4S- 

21. 


NOTBS. 


N.  Y.  Supp.  50-133;  B4-937;  61- 
839;  «5-753;  71-181,  776,  971; 
77-060  ;  85-543  ;  112-794  ; 
120-957. 

Civ.  Proc.  14-232;  21-121. 

N.  Y.  Ann.  Cas.  2-356;  4-65. 

ass. 

N.  Y.  7»-218;  75-179,  434. 

Hun,  14-402;  17-49;  27-244:  84- 

579;  42-93. 
App.  DIv.  4-21;  44-395;  80-539; 

82-476;   121-882. 
Misc.  14-54G;  15-411;  20-96:  25- 

417;   42-20:   57-343;   00-547. 
N.  Y.  Supp.  18-191;  30-893:  45- 

88;    54-937:    6O-1108;    112- 

103O;  129-957. 
Civ.  Proc.  15-176. 
N.  Y.   Ann.   Cas,  2-210,  366. 

n/y.   Supp.  08-83. 
087. 

App.  Dlv.  28-349;  82-476;  114- 
123;   110-818. 

N.  Y.  Supp.  64-570:  99-789. 

Abb.  N.  C.  3-9. 

N.  Y.  Ann.  Cas.  4-66,  n. 
088. 

Ilun.  10-624;  18-190:  30-59. 

App.  Dlv.  28-347,  351;  82-476; 
114-123;  110-81S;  120-49. 

Misc.   10-152:   17-213. 

N.  Y.  Supp.  3-37;  90-789:  111- 
102. 

N.  Y.  Ann.  Cas.  4-66,  n. 
089. 

App.  Dlv.  28-351. 

Rarb.  04-464. 

N.  Y.  Ann.  Cas.  4-66,  n. 
09O. 

N.  Y.  Ann.  Cas.  4-66,  n. 
COl. 

Abb.  (N.  S.)  15-205. 
({93. 

N.  Y.  73-264. 

r.aw  Bull.  1-51. 
090. 

App.  Dlv.  28-35L 
097. 

N.    Y.    124-613:   148-177. 

Hun.  79-148. 

App.  Dlv.  1-590. 

N.    Y.    Supp.   29-757. 

N.  Y.  Ann.  Cns.  2-350. 
703. 

App.  Dlv.  70-75. 

Week.  Dig.  23-184. 
704. 

App.  Dlv.  70-75. 
700. 

Hun.  79-139. 
707. 

N.  Y,   134-530. 

Hiin.   70-349. 

App.    Dlv.  114-441;   120-308. 

Miac.   07-556. 


30 


708. 

N.  Y.  148-135. 

Hun,  32-356. 

App.  Dlv.   114-441. 

N.   Y.   Supp.   99-1127. 

How.  Oa-00. 

Week.    Dig.   14-214;   18-418. 
&>nbd.  1. 

N.  Y.  110-118. 

Civ.  Proc.  13-146. 

Abb.  N.  C.  20-189. 
SnlKl.  2. 

N.  Y.  lSO-487. 

Hun,  31-70;  42-124. 

App.  Dlv.  12-323. 
Siibd.  3. 

N.  Y.  94-508. 

Hun.  39-38. 
Snbd.  4. 

Hun,  44-63. 

App.   Dly.  87-87. 
709. 

N.  Y.  92-651;  105-322. 

Hun,  30-407. 

App.  Div.  2-553;  31-258;  75-478: 
80-380  ;  82-476  ;  l08-313  ; 
114-122;  119-810;  133-942. 

Misc.  7-397;  10-152;  27-508;  43- 
329;  44-420;  45-640. 

N.  Y.  Supp.  78-283:  81-82;  87-. 
131:  99-789;   104-935. 

Civ.  Proc.  8-35. 

N.  Y.  Ann.  Cas.  1-404. 
711. 

N.  Y.  55-139. 

Misc.  24-512. 

N.  Y.  Ann.  Cas.  6-179. 
712. 

Hun,  63-337,  348. 

Misc.  27-508. 
713. 

N.  Y.  02-133;  81-349;  99-398; 
108-173. 

Hun,   27-377;   29-94;   88-399. 

App,  Dlv.  41-207;  00-577;  08- 
17:  00-575:  72-474;  74-145; 
121-816;    125-5  J3;    132-850. 

Misc.  39-718. 

N.  Y.  Supp.  5-380;  32-832:  34.« 
820;  :«0-2S7:  73-330;  70-570/ 
77-574:  100-639;  117-033; 
iaO-401  :    120-649. 

St.  Rep'r.  19-907. 
Snbd.  1. 

N.   Y.  94-342:  119-408. 

Hun.  23-411;  29-633;  08-512;  86- 
456. 

App.  Dlv.  38-126;  72-474;  104- 
81. 

Misc.  5.3-17. 

N.   Y.   Supp.  50-547;  102-925. 

St.  Rpp'r.  52-593. 

Civ.   Proc.   4-127;  16-209. 

Daly.  11-113. 
Snbd.  2. 

N.  Y.  119-412. 

Hun.  51-555;  08-512;  91-226. 
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Sabd.  8. 

N.  Y.  119-408. 
Hun,  0-79;  01-164. 
St.  Rep'r.  22-28.  _ 

714. 

N.  Y.  BT-lGl;  7T-272. 
Huja,  7S-244. 

App.  DiT.  11-64;  35-587;  641-576: 
72-575;        73-352;       120-321; 
124-543. 
Misc.  17-419:  87-517;  53-17. 
N.  Y.  Supp.  55-14r>;  73-328;  76- 

973  ;  70-559,  818  ;  100-968. 
Lans.  1-308. 
715. 

K.  Y.  76-596. 

Hun.  15-585.  ^^    ^^ 

App.   Div.  51-6;  86-552;  02-176, 

178;    140-422. 
N.    Y.    Supp.    83-780;    86-1043; 

125-353. 
N.  Y.  Super.  45-197. 
716. 

Misc.  41-203. 
717. 

N.  Y.  Ann.  Cafi.  4-384. 
710. 

CiV.  Proc.  6-268. 
Abb.  N.  C.  8-237. 
Week.  Dig.  15-112. 
721. 

N.   Y.   8S-291:   185-534:   141-83; 

167-425;    200-207.     " 
Hun.  20-119;  22-138;  24-459;  27- 

388;   63-348;   73-608;   86-451. 
App.   Div.   24-414;   55-422;   llO- 

453;  111-583;  112-891. 
Misc.    10-15S;    16-563;   24-286; 

53-341;   63-47. 
N.  Y.  Supp.  53-709;  06-985;  08- 
496:  100-7.'U:  103-294;  111- 
1002  ;    128-847. 
St.    Rop'r.    30-230;    35-724;    44- 

393:  51-44. 
01 V.  Proc.  O-50. 
How.  N.  8.  2-248. 
Dem.  6-140, 
N.  Y.  Ann.  Cas.  5-381. 
Svba.  3. 

MiBC.    68-595. 
Sabd.  5. 

App.  Div.  128-233. 
Subd.  7* 

N.   Y.  120-440. 
TK'm.  6-51. 
Snbd.  0. 

Civ.    Proc.   11-188;   15-350. 
Snbd.  11. 
Hud,  21-511:  26-158. 
App.  Div.  10-289. 
Misc.  17-733. 
St.  Rop'r.  37-359. 
Subd.  12. 
N    Y    77-512 
Hnn.'     15l43i;     21-511;    24-636; 

App.  J*)iv.  10-289 ;  18O-409. 

«t.    Rpp'r.    33-927;   46-585. 

riv.   Proc.  8-75. 

Abb.   N.  C.  10-142.  ^^^ 


722. 

N.    Y.    120.4S4:    135-522;    141- 

76;    200-207. 
Hun,  63-348;  86-451. 
App.   Div.  55-422;  84-397;  HO- 

453;  111-584. 
Misc.    68-596. 
N.    Y.    Supp.    33-020;   82-831; 

06-946;  08-496. 

N.  Y.  Amu  Cas.  5-a81. 

723. 

N.     Y.     83-92;     88-300;    89-22; 

107-645;      110-046;      120-434; 

121-546;      122-461;      13S-222; 

137-471:141-76;  144-216;  146- 

260;  155-75;  160-190;  166-280; 

167-421;     160-115;     183-438; 

187-262;    lHO-402;    100-388 ; 

101-207;    107-322;    2OO-207, 

Hun,  27-18:  31-424;  36-233:  3S- 

528;   40-216.   422.    623;   46-OGl; 

54-613;    62-304,    306;    63-348, 

402;    64-432;    65-60.    550;    66- 

197,    108;   74-376:    75-372;    77- 

568;   80-414;   81-146,    183;   82- 

304.  576;  84-44,  129;  85-35,  590; 

86-359.     451;     88-180;     00-42; 

02-129,    459,    503. 

App.  Dlv.  1-18;  2-611;  8-589;  lO- 

326,  394;    18-323;   20-624:  21- 

433:    3O-503:    31-306;    32-251; 

38-582;    30-500:    40-300;    41- 

555;    44-307;    48-110;    40-631; 

51-384:    58-99,    319,    418.    562; 

54-52,  98;  55-422;  58-204.  345; 

60-180,    191.    416,    512;    62-54, 

437;   64-327,    550;    68-190,   377; 

60-296.    322,    444;    70-520;    71- 

432,   595:    72-,''.29;    73-158.    244; 

71-74,  368.  535;  76-75,  342.  367; 

78-488:  70-42.  50:  81-138.  003: 

82-98.    241.    562;    83-129.    18S. 

215;    84-468,    659;    S5-8.'>:    8S- 

416:    01-465;    03-570;    04-417: 

05-S4,     264,     624:     07-76.     135; 

100-228,    440:    108-98:    lOO- 

332,    613;    110-453;     111-583; 

112-15.    71;    118-91.    06.    7(57. 

758;   114-:t24;   116-4vS3:  117- 

250;    118-83,    811;    110-849 ; 

122-386;     123-688;     124-115, 

117.    528;    127-71;     12S-233 ; 

1:M>-1S(K    133-810.    867:    i:i5- 

705:    186-407,    591;    137-400; 

i:iH-472:    130-207,    591;    141- 

374;   142-78,   261,  337. 

Misc.    7-517.    632:    8-260:    0-356; 

10-3,     665;     11-110,     176.     254. 

393:  12-352;  13-91,  95;  14-546; 

16-321;    18-581.    662;     1O-40S: 

22-249;     23-174;     24-525;     26- 

430;    28-242;    30-264:    81-453, 

693;   33-647,   685:   35-235;   36- 

4m:    41-337:    45-407;    48-175; 

40-325;    55-31:    56-352:    57- 

138;    61-38:J:    62-632;    63-47; 

67-233.  240  ;  68-596  r  70-22. 

N.  Y.  Snpp.  28-547;  &0-541;  3,1- 

029:  34-81;  36-8.  087;  41-212; 
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47-553;  48-649;  60-1025;  62- 
464,  613;  63-256:  60-78,  600; 
6T-29T,  50^:  58-69T,  1078;  CO- 
648;  O2-W30;  0«-327;  64-483; 
e5-676,  920.  1095;  06-257;  67- 
898;  6S-965.  1058,  1005,  1110; 
69-962,  1002.  1108;  70-65,  871; 
71-104;  72-162,  303;  73-loa5; 
74-119,  189,  069,  671,  1021;  75- 
262,  856;  76-661,  808;  77-251. 
541;  70-631,  698,  718,  751;  Hl- 
351.  394,  086,  859:  S2-569.  607; 
84-503.  749:  S6-497;  SS-217. 
289,  463;  SO-356,  587;  01-788, 
839;  05-255.  426,  879;  06- 
244.  946;  OJS-53,  4im,  801:  OO- 
849;  101-30;  986;  102-:i30, 
484,  1066;  10«-:294,  667:  104- 
782,  898;  lO<l-8:39 ;  107-540; 
108-157.  921:  114-308;  115- 
1089:  116-568.  588;  118-1.5, 
88;  110-740;  120-336:  121-71, 
718;  122-869;  124-189,  609; 
126-211,  653,  967;  127-1062. 
St.  RepT.  37-309. 
Clv.  Proc.  14-126,  130,  288;  15- 
56.  62.  220,  320,  347;  10-41.  43, 
46,  288,  296. 
N.  Y.  Super.  67-297:  69-381. 
N.  Y.  Ann.  Cas.  1-32,  40,  50,  68; 
2-53; '6-381;  7-83;  8-104;  lO- 
150. 
724. 

N.  Y.  78-362,  487;  90-546;  112- 
325:    110-414:    120-434:    153- 
309;    198-286;    2OO-207. 
Hun.  27-18:  42-167:  61-,3G7:  63- 
848:     66-404;     81-89;     80-424; 
Ot-172. 
App.    DIv.    14-227;    18-266.    323; 
21-433:    32-118:    33-C07:    40- 
262:    48-232:    61-596;    76-306; 
78-499:     70-561;     82-241:     83- 
183.      429;      88-336;      80-.3(M ; 
102-583;     112-15,     441;     114- 
793  ;  118-.^44  ;  122-451  ;  125- 
212;    128-250;    132-210;    1.3,3- 
595;    138-759;    189-691:    142- 
337:    143-484. 
Misc.  6-32:   13-241:   14-546;  22- 
146;  24-214;  30-68:  31-463:  33- 
478 ;  46-10,  153  ;  51-591 ;  55* 
31;  63-17. 
N.  Y.  Siipp.  18-590;  41-212:  47- 
553;    48-645;    52-034;    62-703. 
852;    64-901;    78-460;    79-680; 
81-.394:    82-422:    85-863:    OO- 
810;   91-952;   92-924;   06-046; 
98-376  ;      100-106  :      101-72 ; 
103-505;    104-7S2:    lOO-tlO; 
116-151,  581;   117-232;   124- 
189;  126-067;  127-089. 
Abb.  N.  C.  14-311:  20-404. 
N.   Y.   Snpor.   57-297;   50-121. 
How.  62-400. 

Wepk.   Die.   14-.360;  16-106;  16* 
41;  17-354;  21-7. 


N.  Y.  Ann.  Cfts.  1*M;  6-881;  6- 

31,  309. 

Connoly,  1-314. 
726. 

N.   Y.  120-434. 

Hun,  63-348. 

Ci7.  Proc  10-241,  846. 
726. 

MI.sc.  26-649. 

N.    Y.    Supp.   97-1000. 
727. 

App.  Dlr.  13-85 ;  127-010 ;  138- 
217. 

Misc.   67-33. 

N      Y.     Supp.     107-1020;     122- 
1028. 
728. 

N.   Y.    166-75. 

Hun,   86-29. 

App.   V\y.  18-328;  26-402. 

Misc.  24-525;  26-446. 

N.   Y.   Supp.  66-712;  67-89a 

Civ.  Proc.  8-94. 

How.  60-205. 
720. 
Him,  62-306;  69-447. 

App.  DIv.  83-183. 

Misc.  20-596, 

N.  Y.  Supp.  66-767;  66-250;  82. 

Civ.  Proc.  10-346. 
730. 

N.   Y.  76-596. 

Hun,  69-447. 

App.  DIv.  83-183;  128-11. 

Misc.  6-439;  11-444;  26-.'5ai. 

N.   y.  Supp.  32-221:  66-767;  64- 

838;    65-250;     82-490;    112- 

481. 
St.  Kep'r.  17-81, 
Clv.  Proc.  19-346. 
X.   Y.   Ann.  Cas.  2-29. 
731. 

N.    Y.    116-101;    119-561;    186- 

109. 
Hun,  84-177. 
App.    DIv.    28-490;  42-170;   102- 

65;    117-187;    135-70;    140- 

506. 
Misc.  9-46;  12-113;  18-088;  31- 

505;   62-268. 
N.   y.    Supp.   20-291:   3.3-94;   58- 

1040;  61-5,  55;   1 07-020;  110- 

821.     . 
Civ.   Proc.  15-96. 
N.  Y.  Ann.  Cas.  6-150. 
732. 
N.    Y.    100-248;    IIO-IOI;    119- 

,'>61;   1H5-109. 
Hun.  81-177. 
App.  DIv.  42-170;  102-05;  117- 

187;  135-70;  140-.506. 
Misc.    13-40;    2S-10S ;     5<>-,'?02  ; 

62-268. 
N.     Y.     Siipp.     58-1040;     69-11; 

107-620;   110-821. 
Week.   Dig.  8-415. 
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N.  Y.  Ann.  Caa,  5-160;  9-139. 
733. 

N.  y.  186-109.  ^     ^^^ 

App.  Div.  42-170;  61-321;  102- 
65;  llT-187;  136-79;  140- 
506. 

Mlsc    &-46;  62-268. 

N.  Y.  Supb.  68-1049;  64-979; 
107-0*20;   110-821. 

N.  Y.  Ann.  Caa.  6-150. 
734 

N."  Y.  IIO-IOI;  185-109.      ^^_ 

App.  Div.  2S-490;  42-170;  117- 
187;  135-79;  140-506. 

Misc.    60-361. 

N.  Y.  Supp.  58-1049;  08-682; 
107-620;    119-821. 

N.  Y.  Ann.  Cas.  5-150;  9-139. 
736. 

N.   Y.    185-109. 

App.  Div.   133-430. 

N.  Y.  Ann.  Ca8.  5-150. 
736. 

N.   Y.  162-335. 

N    Y.   Supp.   102-790. 

Abb.  N.  C.  9-209. 
737. 

N.  Y.  162-335. 
738 

N*  Y.  115-103;  121-644;  128-171; 

HSn?"55l406;     60-548;     63-164; 

77-592. 

)P.    Div.    3-28;    »-399;  „10-9», 

f)22-     19-582;    23-241;    25-140; 

42-64;  72-485  ;  101-344  ;  117- 

602. 
Ml.so.   7-527;   8-621;   15-124;   18- 

(uHS:    22-G60;    24-369;    28-448; 

30-86. 
N    Y.  Supp.  29-821;  36-815;  46- 

208:    48-779,    975;    49-000;    52- 

498;   58-932,   1132;  61-868;  76- 

513;  5)2-2."J0;   128-1014. 
Civ.    Proc.    12-126;    14-130;    21- 

127,  2.S4.  329. 
Abb.  N.  O.  20-321. 
N.  y.  Ann.  Caa.  5-14S,  15S. 
739. 

N.    Y.    150-187;  aOO-292. 
74  O. 

N.  Y.  78-586. 
Iliin,  47-435. 
App.      Div.      82-350;      101-287; 

131-172. 
Misc.   6-206;   7-394;    24-370. 
N.     V.     Supp.    29-821 ;    91-658 ; 

115-253. 
Civ.  Proc.  16-126. 
743. 

N.   Y.  185-109. 
745. 

N.  Y.  185-109. 
Hun,  83-416, 
App.  Div.  106-613. 
N.  Y.  Supp.  31-95a 


^''ffe 


746. 

N.  Y.  186-109. 

App.   Div.   37-123;   113-74& 
747. 

N.  Y.   185-109;  aOO-144. 

App.  Div.  81-347 ;  106-613. 
748. 

N.  T.  186-109. 
749. 

App.  Dlv.  81-347. 
760. 

App.  Div.  37-123;  110-539. 

N.  Y.  Supp.  55-1130. 
761. 

N.    Y.    200-144. 

Hun,  83-416.  ^„^   ^^^ 

App.  Dlv.  81-.346;  121-627. 

N.  Y.  Supp.  31-959;  81-242;  lOO- 
734. 
755. 

N.  Y.  111-350;  116-493;  166-136; 
171-488;   187-4. 

Hun,  «5-5a5;  81-388;  82-306. 

App.  Dlv.  7-169;  19-307;  24-228; 
33-456:  36-81,  381;  41-4;  44- 
257;  62-257:  72-103:  7.^-558: 
88-586;  104-533;  141-465^. 

Misc.  14-303;  27-611;  29-323; 
50-408. 

N.  Y.  Supp.  30-884;  55-401,  514; 
58-263;  60-.522;  70-897;  76- 
104;  10O-527;  126-551. 

N.   Y.   Super.  55-.'>39. 

N.  Y.  Ann.  Cas.  1-138;  2-211: 
4-375,  877;  9-53,  317. 

*  *N*  Y.  133-13;   140-42D;  167-168: 
171-488 ;     176-97  ;     178-236  t 

183-385 

Hun,   63-^*14;   74-268:  82-306. 

App.  Div.  18-203:  19-246:  24- 
228:  27-182:  31-66:  34-243;  41- 
308:  67-113:  5K-248,  270,  4.W; 
62-257;  68-10:  77-.'^42:  81-irc.': 
82-81,  102:  87-7:  88-586;  97- 
183;  112-637;  132-709;  137- 
264. 

Misc.  4-114:  14-,303;  lT-328:  26- 
319;  29-323;  30-171;  48-479; 
49-615:  5<l-450. 

N.  Y,  Supp.  31-337:  36-1067;  46- 
849;  50-676:  54-426;  68-67;  60- 
522;  68-803;  69-218,  295;  79- 
74:  80-799:  81-587.  795:  86- 
inh;  9:i-700:  95-513;  .HO-837: 
101-340:  107-274;  117-537; 
126-551. 

St.   Rep'r.  60-171.  ^ 

N   Y.  Super.  57-421:  69-478. 

N.  Y.  Ann.  Cas.  1-138;  9.S12. 
767 

nI  Y.  82-509;  90-461;  111-350; 
115-493:  186-214. 

Hun.  27-18:  64-498;  77-91;  81- 
3S8:  87-537.  _  „,„    ,-.  ««-► 

App.  Dlv.  11-48:  12-313;  lT-227: 
19-306;    29-57.    333,    456;    36- 


NOT^S. 


381;    62.521:    6T.485;    58-248; 

eo-553;  «2-257;  OS-11;  7T-3C8; 

81-161 ;       83-101 ;       08-294  ; 

104-5:W;    112-749;    123-412; 

141-4G5. 
Misc.    14-115.    302,    428;    lT-ia3; 

1&-220;  20-545;  27-611;  57- 

372. 
N.  Y.   Supp.   18-553;  86-16,  432; 

45-541:     4G-118;     51-852;    55- 

401:    57-471;    58-263:    62-303; 

65-384:    67-1067;    68-116,    803. 

804;   68-1097;    76-897;   74-297; 

79-74;    80-799;    81-587;    »0- 

420;     93-1074:     99-76;     107- 

1110:        190-662 ;        126-551 ; 

129-<577. 
St.   Kep'r.  71-24. 
Abb.  N.  C.  29-284,  465. 
N.  Y.  Super.  55-539:  58-120. 
N.  Y.  Ann.  Cas.  4-375;  9-58,  304. 

608,  n. 
758, 

N.'    Y.     77-480:    111-350;    180- 

313;   199-377. 
Hun,  23-188;  31-390;  51-423;  56- 

250;  69-62;  81-194:   173-337. 
App.  Div.  39-530;  40-25;  67-4.38; 

112-750;      122-.149;      123-148; 

132-57:    138-785. 
Misc.    14-302;    38-12;    50-408; 

53-6;  59-268. 
N.  Y.  Supp.  67-502;  T4-6o5;  99- 

76:.  102-911;    107-534  ;    110- 

873;   116-317;  123-588;  126- 

551. 
Civ.  Proc.   14-435. 
N.   Y.   Super.  55-539. 
N.  Y.  Ann.  Cas.  9-307,  n. 
759. 

N.  Y.  111-850. 

Hun,  66-62. 

App.  DIv.  20-525 

Misc.  14-302;  58-6. 

N.    Y.    Supp.    4T-158;    102-911; 

126-551. 
N.  Y.  Ann!  Cas.  9-807,  n. 
760. 

App.     Div.     109-323;     112-748; 

123-413. 
Misc.  14-303;  59-268. 
N.     Y.     Supp.     35-1057;     95-643; 

99-76:    107-1110;    126-551. 
Civ.  Proc.  8-277. 
Abb.  N.  C.  22-284. 
N.  Y.  Ann.  Cas.  2-211;  9-808. 
761. 

N.  Y.  58-562:  59-450;  63-414. 

Hun,  4-48,  674. 

App.  DIv.  27-145;  29-57. 

U\HC.  27-612. 

N.  Y.  Supp.  50-536;  51-852;  58- 

263;   126-551. 
763. 

N.    Y.    77-515:    103-274;    196- 

127, 


Hun,  21-.'j09;  66-565. 

App.    DIv.    32-118;    36-381;    55- 

303;    64-416;    i:J4-322;    137- 

782. 
Misc.   6-51;    16-198;   27-57;    38- 

121;  45-477. 
N.  Y.  Supp.  56-401:  66-942;  72- 

23!i;    92-737;    119-41;    122- 

543;  126-551. 
How.  59-385. 

N.  Y.  Ann.  Cas.  8-384;  0-319. 
764. 

N.   Y.  114-579. 

Hun.  34-11;  62-261:  66-565. 

App.    DIv.    6-482:    44-257;    113- 

t45:    117-55;    134-513. 
Misc.  16-198. 
N.     Y.     Supp.     60-761  :     90-203 : 

1O7-1075:    119-610;    126-551. 
N.  Y.  Ann.  Cas.  4-56,  n.;  9-319. 
766. 

N.   Y.   140-414. 

Hun,  73-201. 

App.    DIv.    20-525:    36-382;    64- 

416;   104-.5.H3;   134-544;  137- 

782;   1 41-465. 
Misc.  89-276. 
N.  Y.  Supp.  47-158  ;  72-232  ;  93- 

1074;    119-610;    122-543. 
Dem.  3-236. 
766. 

N.   Y.   149-420. 
Ilun,    78-546. 

App.  DIv.   112-808;  141-465. 
N.    Y.    Supp.  99-432. 
N.  Y.  Ann,  Cas.  9-309. 
767. 

N.  Y.  79-175;  163-119. 

Hun,  88-514. 

App.    DIv.    2-413;    61-560;    191- 

467;     118-8;     12O-.307;     134- 

01. 
Misc.    33-491;    54-650;    63-.39. 
N.    Y.    Supp.    18-.-01,    502;    02- 

140;     105-9;     118-707;     127- 

1000;    129-773. 
768. 
N.  Y.  96-32;  135-76. 
Hun,   12-130;  18-125;  63-514. 
App.    DIv.   2-413;   27-614;   50-.37. 
N.  Y.  Supp.  18-501,  502;  50-776; 

69-179. 
Abb.  N.  C.  29-178. 
769. 

Hun,    25-354,    370;    28-294;    44- 

45. 
App.    DIv.    48-412:    69-393:    65- 

249;  91-272;   106-387;   110-921. 
Misc.    30-274;    38-121;    60-354 ; 

70-569. 
X.   Y.  Supp.  64-722:  62-305;  69- 

843;     72-.^,78;     77-101;     94- 

815;    12S-inS. 
Civ.   I'roc.  6-W:  14-71. 
Abb.  N.  C.  1S-204. 
IIow.   67-390. 


( 
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NOTHS. 


770. 

N.  Y.  135-76. 

Hiiu,  21-431:  3«-542;  63-514. 

App.  Dlv.  76-144. 

Misc.   56-370. 

N.   y.    Supp.   78-943. 

Abb.  N.  C.  29-178. 

How.   66-287. 

Daly,  0-44. 
771. 

Misc.  40-93;  63-370;  70-510. 

How.  10-458. 
772. 

N.  Y.  150-377,  537;  177-230. 

Hun.  31-20;  4S-46. 

App.  Dlv.  48-412:  68-555;  83- 
168;    103-119. 

Misc.  10-733;  15-413;  20-206; 
34-400;  37-745;  50-3;Jl;  62- 
5'J2:   63-33. 

N.  Y.  Supp.  45-782:  60-646;  74- 
241;  76-476;  93-895;  110-825; 
128-846. 

Civ.   Proc.  21-16. 

N.   Y.  S^uper.  62-63. 

Law  Bull.  5-88. 

N.  y.  Ann.  Cas.  8-15. 
775. 

N.    Y.   150-537;   158-23. 

Hun,   27-21:   81-348. 

App.  Dlv.  140-324. 

Misc.   14-182:  23-565. 

N.   Y.  Supp.  52-756. 
776. 

N.  Y.  47-370;  75-599. 

Civ.   Proc.  6-178. 

AVeek.  Dig.  9-133. 
777. 

How.   67-481. 
77». 

N.  y.  142-212. 

Hun.  26-518;  38-389;  66-375:  67- 

App.    Div.    17-227;    18-409;    21- 

467:    40-103;    67-125;    74-278; 

75-239;  76-74,  287.  484;  70-120; 

81-147;     81-404,     620:     87-103; 

01-549;     93-151.     325;     lOl- 

132;     105-309,    495;     107-527; 

100-133;     112-77;     113-756; 

122-016:     123-274;     124-131; 

125-:?74;     128-761;     134-576; 

138-538.  714;  139-728. 
Misc.    16-514:  23-78:  25-00,  310; 

.30-533^    G2S:    31-170,    471:    32- 

389;     33-120:     34-347;     43-20; 

45-57  ;  50-G18  ;  52-0  ;  56-049  ; 

K9-1.M,    .-,15:    61-341;    64-642; 

65-104;  69-335. 
N.  Y.  Supp.  30-S.-9:  45-782;  47- 

649;    51-8:i3:    54-560,    600;    62- 

713,    7S4:    6.1-00.7:    66-721:    60- 

816:  77-610:  78-2,  537,  659,  778; 

7O-70S;    8O-0.S9;    82-67?).    906; 

84-111,   ISO.    1011;   85-192:   80- 

\022;  87-402,  519,  801;  90-824; 


01-876;    93-959;   04-177;   05- 

1027;     OH-62,     200;     99-381: 

107-497,    806,    940;    110-264. 

WH]   ll.t-2S9:    117-1«K):   119- 

131.    620;   121-1114;   128-215; 

12;t-762;      124-491;     185-61:4; 

12H-467. 
Civ.    Pioc.    19-168;   Bl-221. 
Abb.   N.   C.  31-482. 
N.  y.  Super.  117-322. 
How.  57-481. 
Dem.  2-486. 
Daly,  10-71. 
Wc(^k.  U\g,  a3-4.<{. 
N.  Y.  Add.  Cas.  6-336;  7-260,  278. 
780. 

N.   Y.  138-565. 

Ilun.   49-2:i8;   74-192;  88-355. 

App.    Div.    49-;»0;    85*288;    88- 

134*  130—874 
MIsc.'l2-88:  20-207;  34«853;  3T- 

129,  606;  39-580. 
N.    y.    Supp.   33-176;  60-76;  63- 

246;     66-215;     74-409;    76-150: 

80-588;  83-307;  87-316;  129- 

614. 
St.  Hep'r.  56-555. 
Civ.  Proc.  14-340. 
N.  Y.  Ann.  Cas.  1-118,  119;  9-468. 
781. 

N.   Y.   177-236. 
App.   Div.   88-875. 
msc.    14-182;    64-455. 
N.  Y.  Supp.  89*382;  86«.TL 
Civ.  Proc.  14-1. 
Abb.  N.  C.  11-233. 
782. 

Misc.    64-455. 
Civ.  Proc.  14-1. 
783. 

App.  Div.  3-321 :  120-666. 
Misc.   14-303:   16-568;   64-455. 
N.  Y.  Supp.  165-474. 
St.  Rep'r.   14-a 
Civ.  Proc.  6-18a 
Abb.  N.  C.  14-5U. 
N.  Y.  Ann.  Cas,  2-215. 
How.  62-400;  66-^392, 
784. 
'  N.'  Y.  97-610;  a00»208. 
Hun,  27-384;  80-257. 
App.  Dlv.  10-280:  14-232. 
Misc.    6-514;    11-125;    12-403; 

58-176:   64-45.'>. 
N.  Y.  Supp.  31-1008;  138-775. 
Civ.   Proc.   14-290. 
N.  y.  Ann.  Cas.  7-125. 
785. 

Misc.  64-455b 
786. 

N.  Y.  86-27a    ^^    ^ 
Misc.   26-342;  64-455. 
7S7. 

riv.   Proc.  19-165. 
Misc.   53-428;  64-455. 
788.  _ 

App.   Dlv.  94-28;  ll<>-«)a 


NOTES. 


T80. 

App.   Dlv.   a»-37S;  4S«^1. 
N.   Y.  Supp.  28-59. 

App,   Div.  4S-(?01. 
N.  Y.  Ann.  Cas.  4-253. 
7»1. 

N.  Y.  83-527;  186-645. 

Hun,  12-571;  17-113;  25-491. 

App.    Div.    48-f)01;    SO-101:    71- 

255;    74-308:    SHi-165:    98-1 0-\ 

111;  llf>-486:   125-897. 
Misc.    16-552;   38-12,    13,    44,   45; 

44-45.  316;  54-85;  6f>-409;  63- 

379;  66-230. 
N.  Y.  Supp.  66-962;  76-695,  698, 

901,  906;  81-392;  O7-602;  1<M>- 

770;   162-704;  164-496;  106- 

200;    167-538;    116-574;   122- 

99S. 
N.  Y.  Ann.  Cas.  8-485. 
Siibd.  1. 

N.  Y.  02-647. 

App.    Div.    74-308;    13:J-140. 
Misc.  12-147;  24-107;  56-123. 
X.   Y.  Supp.  1O3-1025. 
N.  Y.  Ann.  Cas.  5-413. 
8alid.  2. 
App.  Div.  46-575;  74-808. 
Misc.   24-407;   63-02. 
N.     Y.     Supp.     61-403;     77-511; 

115-110.^. 
N.  Y.  Ann,  Cas.  6-413. 
Solxl.  4. 

N.   Y.   161-267,  647. 
Bnbil.  R. 

N.   Y.  84-642;   161-068;   174-205. 
App.     Div.     6-181:     16-214;    3J>- 

544:    64-194.    510:    67-12;    7<- 

308;    »6-165:    111-159;    112- 

829;  117-475. 
Misc.    23-258.    504:    24-407;    20- 

105,  422  ;  33-388  ;  38-13  :  66- 

606. 
N.  Y.  Snpp.  44-fi21>:  61-169:  63- 

263;    60-195;    66-603;    67-587; 

78-482;  80-199,  715,   845;  08- 

351;  100-679;  112-467. 
N.  Y.  Ann.  Cas.  6-418. 
Sabd.  6. 

X.   Y.  92-646. 
Snbd.  7. 

X.  Y.  01-239;  151-669. 
Sobd.  8. 
X.  Y.  113-618. 
Ilun,  10-128;  26-584. 
App.  Dlv.  58-320;  08-146. 
Misc.  35-.381. 

N.    Y.    Supp.    71-1025;   06-734. 
Abb.  N.  C.  18-473. 
How.  67-511. 
Snbd.  10. 

X.   Y.  135-634. 

App.    Dlv.    10-227;    28-303:    29- 

872;  67-12. 
N.  Y.  Supp.  60-1002:  61-543;  64- 

605;  73-482;  116-725. 


Civ.  rroc.  4-202;  6-67;  13-167. 

How.  66-475. 
Sabd.  11. 

App.    Dlv.    61-879;    71-851;    74- 
308. 

Misc.  38-12. 

N.  Y.  Supp.  76-976. 
Snbd.  12. 

N.   Y.  166-370. 
Snbd.  13. 

App.   Div.   111-182. 

Misc.  52-10. 
702. 

Aptx    Div.   48-001;   135-589. 

N.  T.  ^ 


( 


703. 


Supp.  81-392. 


% 


Apr).  Div.  27-161;  2«>-S7S;  S»- 
^4S;  46-76;  4H-187,  fK)J;  66- 
161;  71-255.  3.%1;  74-.'«l8:  08- 
102.  109,  145,  620;  167-249; 
117-476;   126-898. 

Misc.  12-147:  23-253,  504;  24- 
108;  20-42-  33-388;  66-323, 
336,   600;   66-2:«). 

X.  Y.  Supp.  32-1073;  50-622;  tit- 
3.;9,  542;  52-016;  5;i-297;  56- 
650;  61-257,  300,  942:  62-815; 
63-724;  67-587;  71-1095;  76- 
823.  976;  162-704;  166-200; 
107-538;   116-725;   122-998. 

X.  Y.  Ann.  Cas.  6-18;  8-485. 
706. 

X.  Y.  261-407. 

Div.  52-231;  71-31;  77-16: 
36-4.'>2,    Sll. 

Misc.  45-.-02:  56-384. 

N.   Y.   aapp.    160-766;    120-980. 
707. 

X.  Y.  76-168;  261-407. 

Hun,  58-133. 

App.  Dlv.  57-219;  77-16;  00- 
534;    136-811. 

Misc.  46-502;  52-92;  66-S34 ; 
W-494. 

X.  Y.  Supp.  01-178,  lOa^;  101- 
751;  14HJ-766;  111-1085. 

St.    Rep»r.   46-477. 

Abb.  X.  r.  18-354. 

Dem.  2-579. 
Snbd.  1. 

Hun,  63-004. 

App.  Dlv.  62-281. 

X.   Y.   Supp.   18-327,  879. 

St.  Rpp'r.  7-767:  44-478. 

Abb.  X.  C.  2-311. 

How.  26-422. 

How.  N.  S.  2-525. 
Sabd.  2. 

St.  Rcp'r.  12-665. 
.Snbd.  3. 

X.   Y.   125-695. 

App.  Div.  161-262. 

Misc.  16-681:  16-505. 

St.  Uep'r.  33-819;  .36-920;  61- 
122. 

Civ.  Proc.  13-234;  10-258. 
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Abb.   N.   C.  21-214. 
N.   Y.  Super.  3e-294. 
N.  Y.  1W4-392. 
798. 

N.  Y.  201-407. 

Hun,  00-244. 

App.  Div.  68-281;  77-16;  78-499; 

03-308:     112-122.     129;     11«- 

496;    1»«-813. 
Misc.   20-425;  41-558;  53-269; 

58-496. 
N.   Y.   Supp.  61-942;   74-55;  7»- 

680;  86-114;  87-852;  08-136; 

101-769;      103-77;      lll-loa-S; 

110-477. 
Civ.  Proc.  19-40. 
700. 

N.'  Y»  201 -407. 
Hun,  20-182. 
'   p.    DIv.   2-19;  49-407;  62-281; 

f7-16;  136-813. 
Misc.  68-496. 

N.  Y.  Supp.  63-381 ;  111-1085. 
Civ.   Proc.   19-37. 
800. 

N.  Y.  201-407. 
App.    DIv.    77-16;    136-813. 
Misc.  58-496. 
N.  Y.  Supp.  111-1085. 
801. 

N.'  Y.  201-407. 
App.    Div.    77-16:    136-811. 
N.  Y.  Supp.  111-1085. 
802. 

N.*  Y.  201-407. 

Hnn,  80-4o2. 

App.  Div.  77-16;  121-750;  136- 

802 
Misc.  58-496. 
N.     Y.    Supp.    79-268;    106-532; 

111-1085. 
803. 

N.  Y.  78-509. 

Huh,  26-589;  41-603;  48-96;  87- 

304 
App.  *  DIv.    29-284:    35-428:    4S- 

XiTv,    40-4(>7;    65-167;    <m>-20.'J; 

67-68:      76-580:     71»-.102.     <il7: 

8O-I0;  95-543;  98-140;   120- 

747;    l'J.4~'Mi    126-814;    128- 

919;    133-421:    134-435;    137- 

752:     138-422.    425;     130-720; 

140-528. 
Misc.  10-2:J3:  12-08,  169:  2S-4JM. 

603:    33-573.    727;    41-136:    50- 

451;  54-00,  5S0  :  55-320;  57- 

361.     365;     58-n.Si.     496;     64- 

454;  66-157;  70-26. 
N.  Y.   Supp.  54-810:  63-381:  68- 

1053:   72-4K8,    831:   73-118:   78- 

506:  80-277:  84 -l  006:  JM>-74n; 

99-512:     1O4-503.     847:     105- 

482;    108-:^71  :    1O9-6r»0,   662; 

111 -5.      172:     ll2-8:{(>:      117- 

643:    11 9-31  »5:     121-226;    122- 

626;    125-462. 
Civ.  Proc.  14-314. 


*% 


Abb.  N.  C.  81-194. 

N.   Y.  Super.  54-444. 

N.    Y.    Add.    Cas.    2-136;    5-265; 

9-274. 
804. 

App.    DIv.    35-428;    48-335;    6«- 

203  ;  76-680  ;  79-102  ;  95-543  ; 

128-919;    134-436. 
Misc.    12-68;    28-494,    603:    41- 

436;  50-451;   54-580;  65-327; 

58-384,    41 K5;    64-454:    641-157. 
N.  Y.   Supp.  64-810;  73-118;  78- 

506;    90-749;    104-847 ;    105- 

4.S2;    108-371;    112-830;    121- 

226;   122-626. 
SOB. 

Hun,  20-517,  535;  88-326. 
*    p.    DIv.    48-385;    62-315;    65- 

*67;    76-580;    79-102;    85-576; 

95-543;  99-298;  128-919;  134- 

437. 
Misc.    41-436;    50-451;    68-384, 

496;    64-454. 
N.  Y.  Supp.  71-809;  72-488;  78- 

596;   83-428;   90-749,   960;    99- 

912;    107-660;   198-371;    112- 

8:^0;    122-626. 
N.  Y.  Super.  66-263. 
N.  Y.  Ann.  Cas.  2-136. 
866. 

N.   Y.  94-541. 

II un,  52-530;  86-44. 

App.    DIv.    48-335;    76-580;    79- 

102;  95-543;   128-019. 
Misc.    41-436;    58-384;    496;   64- 

454. 
X.    Y.    Supp.   6-704;   78-596;  90- 

749;    108-371;    112-830;    122- 

626. 
St.  Rep'r.  11-269. 
N.  Y.  Ann.  Cas.  2-129. 
SuImI.  2. 

Hun,  20-537. 

St.  Bep'r.  16-733;  18-880. 
807. 

App.    Div.    48-335;    76-580;    79- 

102:  95-543;   128-919. 
Misc.    41-436;    58-,'J84,    496;    64- 

454. 
N.     y.     Supp.     78-506;    90-749; 

108-,371;    112-830;    122-626. 
riv.   Proc.   10-178. 
SOS. 

Hnn,   20-182. 

App.    DIv.    48-335;    76-580;    79- 

102;     95-543;     128-019;     130- 

468. 
Misc.    41-436;    58-384,    496;    64- 

454. 
N.  Y.  Supp.  56-851,  924;  78-.«>06: 

00-749;      108-371;      112-830; 

114-986;   122-626. 
Abl).   N.   C.   8-4.m 
809. 

App.    DIv.     IS-.T]5;    76-580:    79- 

102:  9.%-543:  98-149;  124-36; 
I  128-919;   137-752. 
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NOTES. 


Misc.  12-68:  2S.G03;  33-573;  41- 

436;    5H-:W4,    49(;;   64-454. 
N.     Y.     Supp.     7S-596;    84-1006; 
90-479:  108-371;  111-5;  112- 
830;    132-626. 
Abb.  N.  C.  1-350. 
N.    Y.    Ann.   Cas.   6-266. 
810. 

Abb.  N.  C.  8-239. 
811. 

N.   Y.   162-250. 

App.    Dlv.    28-267;    43-530;    67- 

Misc*  17-93;  58-629. 
N.   Y.   Siipp.  51-68;  73-293. 
Civ.    Proc.    14-307. 
How.   67-273. 
812 

N.'  Y.  162-246. 

Hun,  6»-445. 

App.    Dir.    43-530;    61-402;    70- 

428;    05-508:    117-359. 
msc.  o-.-^ir.:  i3-ir»:  33-331 ;  50- 

147;  61-542;  65-315;  67-170. 
N.  Y.   Snpp.  60-19S:  70-629;  88- 

993;    08-217;     115-860;    120- 

228. 
X.  Y.   Super.  50-168. 
N.  Y.  Ann.  Cas.  2-29;  4-66,  n. 
813 

App.    Div.    75-573;    116-674. 
N.   Y.  Supp.  78-345. 
Dem.  8-50. 
814. 

X.  Y.  100-219. 

App.      Div.      46-134;     118-663; 

120-450. 
M!sc.     16-169;     17-350;     18-615; 

45-602;    48-223. 
N.    Y.    Supp.   30-94;   44-422;   60- 

1017;     60-(;84  ;     01-33;     103- 

678;  104-1082. 
816. 

N.  Y.  Super.  47-387. 
816. 

Abb.  N.  C.  15-419. 
817. 

X.  Y.  00-312. 

Hun,    70-48;    87-234. 

App.     Div.     l-.->58;    5-264;     124- 

.556;    128-2G3;    l:i3-742. 
Misc.      10-."i95;      2O-50S:      .15-78, 

133;  58-351. 
N.   Y.  Snpp.  33-830:  4^1-313;  46- 

660;    47-712:     los-j)73;    111- 

10;   112-7T:J:   118-215. 
Abb.   X.   C.   5-09. 
N.  Y.  Ann.  Cas.  4-200. 
818. 

App.   Dlv.   1-558;  124-556;  133- 

712. 
Misc.   10-598;  35-l.'?3;  68-351. 
X.    Y.    Supp.    112-773;    118-215. 


(Mv.    Prnr.    15-134. 

X.   Y.    Ann.  0ns.  4-205. 


810. 

Misc.  10-59& 

Abb.  (N.  S.)  12-58.  n. 
820. 

N.    Y.    107-118;   117-297. 

Hun,  62-95;  66-92;  64-425;  75« 
43;  86-391;  80-384. 

App.  Dlv.  10-234 ;  12-80;  18-610; 
^5-142:  27-453;  20-173:  38- 
562;  40-500;  41-531;  42-156; 
61-543;  61-296;  68-286;  72n 
5;  75-444;  78-27,  544;  K 1-204; 
86-317  ;  86-391 ;  102-249 ; 
104-91;  106-459;  124-852; 
126-547;   132-615;  138-887. 

Misc.  12-52;  24-6;  27-543;  28- 
43;  31-179;  43-379;  46-28.  42, 
346;  46-556;  58-553;  60-409. 

N.  Y.  Supp.  35-397;  46-295;  47- 
448;  48-201,  512:  50-^53;  TnI- 
814;  62-189;  64-!k(>2:  r»*^-li!:i 
715;  68-814;  68-^4;  TO- 474- 
74-749;  76-98;  7.S-:{aO;  82-r*4l» 
S7-480:  80-448,  S14,  HWy,  02- 
963  ;  03-304  ;  f>  1-277,  3S)T  : 
1OO-490,  1058;  irii-HflO:  IIT- 
1077;  121-354;  I^s-Gn2;  12«#- 
267,  1059. 

Civ.  Proc.  14-269;  16-816. 

X.  Y.  Ann.  Cas.  2-221.  226. 
820a. 

App.  Div.  138-594. 
821. 

Misc.  61-229. 
822. 

X.  Y.  87-272. 

Hun,   28-74;   73-181. 

App.  Div.  21-417;  42-23;  80-145; 
02-2.^.0,  252;  106-591 ;  112- 
182;  121-401.  612:  124-372; 
128-278;   137-61;   138-276. 

Misc.  12-207;  26-670;  61-229. 
589;    52-047;    66-.T87. 

N.  Y.  Snnp.  47-562:  57-471;  58- 
663;  80-510;  87-37;  84-812; 
88-46;  101-95:  106-98.  335; 
107-216,  722:  108-667;  122- 
37;  123-794. 

Civ.   Proc.  21-340. 

N.  Y.  Ann.  0ns.   l-.'?24. 

Week.  Dig.  5-589;  16-374. 
823 

N.'  Y.  66-192;  85-252;  162-592. 

Hun,   56-891;    76-587. 

X.  Y.  Ann.  Cas.  6-259,  275. 
824. 

App.  Div.  34-162;  142-78. 

Misc.  62-470. 

Weelc.   Dig.   10-364. 
825. 

App.  Div.  34-162. 

Misc.   18-420;   20-003;  66-19.      ' 

X.  Y.  Supp.  46-675. 

X.    Y.    Super.   60-60. 

X.  Y.  Ann.  Cns.   1-401. 

Weelf.  Dig.  lS-503. 


ic.il 


Notes. 


826. 

Uarb.  18-155. 
827. 

N.  Y.  136-509;  140-281;  141-76. 

llim,  8H-327. 

App.  Dlv.  11-602 ;  68-355 ;  107- 
500;  112-707. 

^nsc.  12-44;  10-619;  26-62;  65- 
o-JO. 

N.  Y.  Supp.  56-442;  74-88;  08- 
777;   120-913. 

Abb.   N.   C.  20-277. 

N.   Y.   Ann.   Cas.  2-136. 
828. 

N.  Y.  132-548. 

Hun,  23-414;  75-50. 

Abb.  N.  C.  31-152. 

How.  67-346. 

N.  Y.  Ann.  Cas.  1O-80B. 
S»0. 

N.  Y.  81-157;  85-633;  86-302; 
88-447:  00-549;  01-657;  06- 
-  316.  517;  08-206;  100-547;  102- 
94;  104-506;  105-332:  110-12. 
513,  562,  671;  111-239:  113- 
62.  152.  238.  243.  391.  575;  114- 
2S8;  116-12;  117-91.  500,  600; 
llS-46;  120-536;  121-575; 
124-487,  5a',  651;  125-756; 
126-203,  552;  132-549;  140- 
281;  141-76.  225.  3S0;  142-140; 
143-190;  146-13:  140-aS:  163- 
124.  294.  343;  161-84;  160-430; 
170-412.  554:  174-39,  10<;:  175- 
373:  ISO-IIG.  261;  1H5-375 ; 
1S7-491;   lKS-421:  lOH-322. 

Hun,  14-531:  15-79;  17-150;  10- 
35:  22-414:  24-32.  327:  26-386; 
2H-423.  435:  20-498.  608:  30- 
555;  31-46,  417;  84-94;  87-336; 
40-223;  41-437;  42-150;  44-142, 
346.  560.  597:  46-289;  51-224; 
53-591:  54-166;  56-391;  58- 
251;  CJO-2S7:  61-250.  312;  62- 
207;  63-1S5,  477:  64-573.  ."93; 
65-222;  60-48:  70-34;  74-276; 
77-108:  78-49.  413:  70-129; 
S2-17,  263,  345.  403:  84-202; 
85-55,  486:  8S-92.  211,  485:  OO- 
7,  72,  128.  131.  608:  01-168:  02- 
274.  384,  450. 

Anp.  IMt.  4-132;  5-179.  458.  563; 
6-445,  536;  8-612:  13-493;  14- 
201;  15-215;  16-541,  548;  17- 
268,  272;  18-491:  10-354.  453; 
21-232,  366;  22-622:  23-152; 
24-447;  28-243,  378:  20-41,  220; 
30-132:  31-352,  626;  32-623. 
634;  35-85,  189;  36-546;  87- 
,')90:  38-142,  432;  41-.^".r!:  42- 
^  119;  45-176.  309:  40-515:  47- 
145;  48-367:  50-120:  51-72;  r»3- 
12.  113;  51-617:  55-320.  407, 
541:  56-96.  566:  57-54;  58- 
5S4:  50-1 50,  288,  522:  61-163, 
205:  63-151:  66-502:  67-425. 
563:    68-293;   60-286.    .T^l.    459;  i 
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71-503;  72-224.  278;  74-444; 
75-339;  76-447.  597:  77-622; 
70-312;  83-612;  85-6.  308.  481. 
587;  86-385;  87-18:  00-20;  Ol- 
236;  04-10;  05-303;  07-4;i0: 
08-371,  418.  471.  486,  492;  OO- 
83,  371;  100-.3,  368;  101-552; 
102-592;  104-183,  334;  lt>5- 
316:  108-1.S6:  llO-tnS;  111- 
77,  502,  916;  112-379,  470.  475, 
780,  781;  114-412.  768;  115- 
754;  116-185:  117-18J5.  408; 
120-186;  121-333:  124-8K; 
125-310,  354;  126-56,  5«S. 
609,  945;  127-605,  612;  129- 
818;  131-402.  424,  428:  13.1- 
437;  135-791;  136-518.  593; 
187-471,  478.  612:  138-537. 
609;   140-11G,  640;   142-107. 

Mi8C.  6-88;  7-G73;  8-82:  0-673; 
10-185;  11-450;  12-250:  13- 
487.  597;  15-290;  10-385;  22- 
749;  27-186;  28-263;  20-72;  31- 
657;  33-327;  34-446.  .597;  35- 
380.  681;  38-56;  39-739;  4K»- 
153.  259:  42-50,  448,  507;  45- 
149;  47-87,  573;  48-344.  640; 
40-37;  50-217,  2HJ>:  54-176; 
60-505;  62-602;  71-120. 

N.  Y.  Supp.  18-480:  28-222,  296; 
20-169,  526;  31-11.  190.  252. 
311;  32-538.  671;  33-138,  477; 
34-45,  628.  667,  830,  870:  35- 
495,  645;  36-284,  952,  967.  983: 
44-205.  988;  45-.563.  1096:  47- 
523,  666,  022:  48-871,  895.  908; 
40-174,  803:  51-234,  380,  478; 
52-362,  461.  756,  1081;  54-488, 
781;  56-796;  56-5.*»l,  561;  57- 
653;  58-033;  60-87,  563:  61- 
744;  62-48,  109,  120:  63-274, 
387:  64-501;  66-J6,  928.  968; 
67-430,  481.  1029;  6O-0.  125. 
255.  407:  70-420,  546;  71-3^. 
1026.  1062;  T2.42;  T8-259.  779; 
74-5.  755,  981,  1069;  75-890;  7«« 
56.  121.  901;  T7-483;  78-130. 
320,  527;  70-111,  250.  688;  80- 
962;  81-1019;  82-026;  88-172. 
218,  704,  1091:  85-402,  538.  686; 
86-497;  87-432.  631;  88-686; 
80-965;  00-208,  526.  769,  873, 
883;  01-207.  378.  750;  02-390. 
569  ;  0.1-554,  950 ;  95-969 ;  06- 
40,  209.  638:  07-570:  08-321. 
625.  6,58.  775:  OO-1036;  lOO- 
270,  444,  1089:  102-571.  754: 
104-S24,  1084;  105-931,  1060; 
107-9(¥>;  100-44,3.  444:  llO- 
700,  951;  112-20:  113-028: 
114-667:  115-103.':  110-233; 
121-122,  825:  123-122.  302; 
124-1041;  125-269;  126-1011; 
127-9G6,  1025:  128-186. 

St.  Rop'r.  ll-,^•»7:  12-841;  14- 
206.  398;  36-133,  407.  461;  73- 
127. 

Civ.    Proc.    14-216;  21-1. 


NOTES. 


Abb.  N.  C.  29-36;  31-158. 

N.  Y.  Ann.  Cas.  1-158,  228;  8-331; 

9-123. 
Connoly,    1-204;   2-27. 
Deni.  0-35,  92. 
N.  Y.  Super.  54-280. 
880. 

N.  Y.  91-203:  172-146;  1T7-357; 

1 78-1.^1  r  187-193. 
Hun,  25-273;  47-18. 
App.    DIv.  8-157:  30-283;  68-38; 

««-179;  T4-441;  78-76;  88-436; 

95-3»l:      lOS-424;      120-568, 

574;  135-6. 
Misr.  fl«-22o. 
N.  Y.  Supp.  71-363;  73-27»;  TT* 

575:  T^-507:  88-597;  94-574; 

110-951;    119-803, 
831 

N.'  Y.  110-386:  12-485;  132-185; 

141-457;  143-235. 
Htm,  41-424;  56-220;  63-518;  73- 

263. 
App.  Dlv.   14-81:  52-65;  62-521; 

66-249 ;        86-162 :        87-157  ; 

119-Sri3;      128-804;      131^217; 

136-379.    686. 
Misc.  28-395;  29-672;  39-392. 
N.   Y.    Supp.    18-485;   67-43:   71- 

134;    79-.357.   367:    83-528:    84- 

37:     104-S.'«);     llS-ia-l;     120- 

982 
Civ.  Proc.  l«-354;  19-267.  282. 
832. 

N.     Y.    86-353:    91-241;    92-554; 

121-266;  156-162. 
Hun,  28-150;  92-360. 
App.    Dlv.    14-102;   20-517; 

547;   126-103. 
Misc.  6-580;  14-33;  60-271. 
N.^Y.  Supp.  35-237;  47-100; 

N.  Y.'  Super.  55-433. 
8^3. 

N.  Y.  201-129. 

Hun,  87-16. 

App.  Dlv.  11-430:  80-20. 

N.  Y.  Ann.  Caa.  2-79. 

Wend.  13-311. 
834. 

N.  Y.  78-220;  80-282;  81-161; 
90-56;  92-274;  99-56;  101-126; 
108-578 ;       104-.Vj2  ;      1 O6-20S : 

.  111-220.  239;  112-493;  118- 
77:  126-450;  129-654:  183- 
453;  136-423;  137-570;  148-88, 
00:  154-355;  156-219;  165-13 
159;  166-262;  171-106,  201! 
178-66  ;  184-57  ;  185-128  ; 
188-349;  192-2^8;  198-1; 
194-458;   199-45^2;  201-129. 

Bud.  19-55:  24-43;  32-306;  40. 
488;  43-421;  45-307.  439;  46- 
458,  488;  56-575;  5^-76 ;  60- 
238;  T8-107,  227;  79-.346;  83- 
379;  85-379;  87-16;  91-500. 


84- 


64- 


App.  Dlv.  8-75;  11-429;  29-483, 
497;  32-6.34:  35-356;  42-364; 
43-428;  55-449,  453;  65-54;  6S- 
205,  394;  TO-12.  273;  71-28;  73- 
K>9;  77-219;  80-609:  82-360; 
87-506;  89-509:  91-325;  96- 
29:  99-9.  74;  100-376 ;  105- 
268,  317,  360:  110-429;  lll- 
514,  r^20:  113-735;  116-363; 
117-551;  119-140;  120-231. 
773;  124-760;  126-273;  130- 
14;  131-840;  1.32-573;  1.13- 
806;  137-321.  387. 

Misc.  26-56-  30-484,  703;  31-138; 
33-554;  38-97;  43-100;  54- 
176. 

^•^h  Supp-  28-1075;  29-364;  31- 
907;  33-873;  36-256;  54-1023; 
55-242;  59-lGO;  60-125;  61- 
917;  63-915,  923;  64-562;  66- 
871;  67-817;  72-524;  74-126, 
g)2.  1055;  77-111,  179;  79-13; 
80-751;  81-813;  84-888;  87- 
981 ;  88-1,  924  ;  90-1007  ;  97- 
612,  707;  99-312;  104-225 
435^  931;     116-998;     121-7551 

8t.    Kep'r.'  11-263;    12-446;    16- 

Clv.  Proc.  19-188;  21-364. 

Abb.  N.  C.  20-162. 

N.  Y.  Ann.  Ca».  2-77,  298;  6-244: 
6-22;  7-345,  358;  8-414. 

Connoly,  2-221. 
835. 

N.  Y.  103-073;  111-220,  239; 
1188-420;  145-1;  168-1»13;  170- 
83;  179-281;  194-269;  201- 
127. 

HuD,  16-628;  21-344;  37-242;  38- 
270;  40-336,  43S;  41-203;  42- 
516;  58-251;  60-28,  305:  61- 
104;  72-497;  82-384;  87-16. 

App.  Dlv.  8-146;  11-430;  13- 
569;  17-245;  21-555;  34-397; 
42-22g;  58-184,  329;  60-118; 
61-163;  70-.-»23;  94-161;  96- 
145;  98-410;  120-734;  126- 
203,  550;  i:i5-806;  143-181. 

Misc.  5-465;  30-621;  33-143;  35- 
.'OS;  40-520;  48-486;  61-547; 
64-285;  67-241. 

N.  Y.  Supp.  18-515;  51-49;  54- 
225;  61-^;  62-772;  67-928;  68- 


363.    641;   69-941;    70-420;    71- 

1062;    75-378;    82-842;    89- 

482:    96-1113:    1 10-650,     712; 

1 15-969 ;      119-81 ;      12O-206 ; 

123-971;    127-1091;     128-250. 
CIr.    Proc.    15-204;    19-191:   21- 

277,  324. 
N.  Y.  Ann.  Cas.  2-79;  6-22;  10- 

447. 
Week.  Dig.  16-198. 


NOTES. 


886. 

N.   T.  09-56;   103-573;   104-352; 

111-220;       151-196;       165-13; 

lCG-262 ;      1 78-72 ;      184-58 ; 

188-349;  103-1;  201-128. 
Hud.  72-497;  78-225;  83-349;  85* 

579;  87-10. 
App.    Div.    11-430;    20-486.    496; 

82-Cil4;    35-350;    42-305;    65- 

451;  50-303;  70-12;  71-28;  80- 

609,  614;  S2-3G0;  80-509;  lOO- 

307:     145-208,     317;     111-514, 

520;    ll«-304;    120-232;    124- 

708,     774;     120-550;     131-840; 

133-806;   136-866;    137-321. 
Misc.     30-705:     31-139;     65-66; 

58-72;   01-548. 
N.  Y.  Snpp.  33-198;  61-985;  64- 

1023:  50-100:  01-917;  03-915; 

64-502:     0O-871:     08-363:     60- 

551:    74-1055:    76-625:   80-751; 

81-813;    86-847:    07-707;    101- 

845;   110-712:    122-118. 
CIr.  Proc.  21-324.  304. 
N.  Y.  Ann.  Cas.  2-77,  294;  6-244. 

n.;  6-22;  7-343,  350,  361;  8-415. 
837. 

N.  Y.  103-242:143-219;  188-52. 
Hun.   33-32;  37-022. 
App.  DIv.  110-576:  138-713. 
Misc.  8-170;  32-a2H;  40-55;  68- 

455. 
N.    Y.    Supp.    00-542;    101-846; 

12.3-702:  125-82. 
Dem.  3-388. 
838. 

N.   Y.   150-266. 

Hun.  70-539. 

N.  Y.  Supp.  29-933;  66-296;  98- 

686;  114-832. 
830. 

narb.  41-444. 
840. 

Hun,  00-549;  81-302. 

App.    Div.    20-180;    36-221;    60- 

3S7;    58-355,    362:    61-139;   60- 

340;     03-281;     100-473;     113- 

226;   127-430. 
MIsr.   6-578:    24-593;   43-424. 
N.  Y.  Supp.  30-785:  64-743;  07- 

792;  70-361:  74-820;  111-720, 

979;  117-985. 
Abb.   N.   C.  20-149,   n. 
841. 

N.  Y.  124-500;  173-821. 
Hun,  58-407:  65-176. 
App.   nir.   12-109;  29-235. 
Mljir.  20-250;  36-733, 
St.  Rpp'r.  17-11;  36-468. 
ppin.  6-00. 

N.  Y.  Ann.  Cas.  0-.395. 
842. 

N.  Y.  14-456;  173-323. 

Misc.   10-.^35:  22-297. 

N.  Y.  Snpp.  50-32. 

Pnfpp,  8-428. 

Wond.   7-510. 

N.  Y.  Ann.  Cas.  1-70. 


129-^360;  140-a 


115- 


843 

N.'  Y.   106-309; 

Hun.  83-388. 

Misc.  47-523. 
844« 

Hun,  34-192;  90-38. 

App.    Div.   31-50;    42-454; 
139. 

Misc.  29-375;  36-857;  64-86; 
60-144. 

N.  Y.  Supp.  36-630;  62-857:  60- 
485;  74-922;  100-703;  104- 
491;    112-1009;    117-945. 

Civ.  Proc.  0-117. 

N.  Y.  Super.  50-202;  62-7. 

Dem.  3-11. 

N.  Y.  Ann.  Cas.  6-372,  877. 
845. 

N.  Y.  8-84;  200-55. 

Misc.  47-523. 
846. 

N.  Y.  8-67 ;  20O-56. 
847. 

N.  Y.  200-56. 

City  H.  Rec.  3-11. 
860. 

N.   Y.    Supp.   98-600. 

Wend.  21-608. 

Daly,  6-508. 
$52. 

N.  Y.  186-60. 

Hun,  02-477. 

App.   Div.  27-260. 

Xflsc.    63-190. 

How.  48-349. 

Dem.  8-75. 
863. 

N.  Y.  186-60. 

Hun.  28-371. 

App.  Div.  6-146. 
864. 

N.  Y.  186-60. 

Hun,  37-245. 

App.  Div.  6-146:  16-192:  22- 
142;  27-260;  30-612;  40-139; 
115-,309;  130-676.  774,  779. 

Misc.  62-339;  CKI-190;  70-11. 

N.  Y.  Supp.  48-00:  10<>-965: 
114-769;  124-667;  127-1048. 

riv.  Proc.  8-387. 

X.  Y.  Ann,  Cas.  6-275. 
856. 

N.  Y.  166-337. 

App.  DIv.  6-146:  16-192,  198:  22- 
143;  30-012:  41-404;  189-778, 

Misc.  TO-11. 

N.  Y.  Supp.  44-713;  127-1048. 

N.  Y.  Ann.  Cas.  4-308;  6-375. 
856. 

Hun,  64-450. 

App.  Div.  6-146;  16-192:  22-141: 
41-494:  iW-419;  1O6-103,  109; 
139-778 

Misc.  39-450;  46-65;  68-480; 
70-11. 

X.  Y.  Snnp.  44-713:  48-60:  68- 
708:  93-711:   127-1048. 
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867. 

App.   DiT.   96-419. 

St.   Rep'r.  6-753;  27-852. 

Civ.  Proc.  6-250. 
868. 

App.  Dlv.  96-419. 
869. 

N.   Y.   166-888. 

App.  Dlv.  16-198:  30-012. 

N.  T.  Ann.  Cas.  6-275. 
860. 

Hun,  61-369. 

App.  Dlv.  iao-404. 

Misc.  10-291. 

N.  y.   Supp.   106-325. 

Civ.  Proc,  21-294. 

N.  Y.  Ann.  Cas.  7-838. 
861. 

Hun.  61-369. 

App.  Dlv.  8-465. 

Civ.  Proc.  21-294. 
866. 

N.  y.  Ann.  Cas.  7-836,  n. 
866. 

N.    Y.    178-274. 

N.  Y.    Supp.  98-600. 
S67. 

Hun,  24-145. 

App.   Dlv.  40-139. 

N.  Y.  Supp.  123-950. 

Week.  Dig.  11-308. 
868. 

App.  Dlv.  18-589. 

Civ.  Proc.  6-360.  862, 
869. 

Civ.  Proc.  6-290,  860. 
870. 

N.  Y.  78-220,  434,  599;  03-82: 
100-81:  101-176;  106-272; 
144-354. 

Hun,  82-12;  33-12.  42;  37-232: 
88-310;  90-64. 

App.  Dlv.  6-400;  16-77;  22-287; 
26-173,  349:  42-67:  65-252;  67- 
445:  73-520:  74-:M7:  76-580; 
87-249:  80-21 :9:i-425:  95-4 IH, 
425,  544;  OS-149 :  101-465; 
lOJ^lOS,  110;  111-527,  530; 
112-657:  113-201,  204;  115- 
r.38;  116-854:  118-163:  110- 
764,  881;  120-814;  123-S2S: 
l;<i4-91.'{:  126-652;  129-:U6, 
400;  131-797;  1.^12-109,  171; 
174;  1.^6-648;  187-752;  138- 
182,  845;  140-535.  923;  14.3- 
212 

Misc. '12-67:  16-75:  25-354;  26- 
547;  30-,S6:  31-.544:  3,-5-,'?40: 
4.2-54:  45-417:  40-105:  5.S- 
533;  66-66;  68-353;  63-57; 
64-447,    454,    462. 

N.  Y.  Supp.  40-597:  58-90S:  61- 
1100:  64-99,  793:  84-280,1006; 
88-661.  83h  ;  90-7-I9  ;  03-S95  ; 
94-27;  99-J»8,  912;  101-411; 
102-324;  103-13,  705:  104- 
623;  lOB-664;  1 06-040:  lOS- 
602;    110-68,    1104;    113-738; 


114-211;     116-318,     465.     570; 

118-610:       119-742;      121-:if)9, 

769;    122-626;    123-520;    126- 

427;  128-130. 
Civ.    Proc.    14-79;    16-198,    393; 

19-299:  21-396. 
N.  Y.  Ann.  Cas.  1-161,  171.  187; 

2-55;  4-306;  6-325;  6-107,  318; 

7-157. 
T>em.  6-269. 
871. 
Hun.  90-64. 
App.     Div.    10-77;    18-586;    62- 

157;    65-459;    74-.347;    93-425; 

96-425.   544;    98-149;    106-428; 

113-201 ;     119-881 ;     124-662 ; 

125-370,    652;    126-569;    129- 

316;    132-171;    136-648;    139- 

135;  140-535,  923. 
Misc.  26-354:  30-36:  36-340;  40- 

563;   42-.54;  45-56,   272:  46- 

105;     5S-.3.53;     63-55;     64-447. 

454;   66-225. 
N.  Y.  Sunp.  46-317;  49-133:  68- 

907;    €K)-702;     70-875;    72-976; 

90-749.    824;    92-163;    98-542; 

09-98:  101-411:   109-334.910; 

110-G8:       116-829:       110-5(51, 

742;  121-399;  122-1068;  123- 

984;  125-427. 
Civ.  Proc.  16-393. 
Abb.  N.  C.  lS-241. 
N.  Y.  Ann.  Cas.  6-325;  6-107,  813; 

7-157. 
Snbd.  6. 

N.  Y.   Supp.  1 04-1027. 
S72. 
N.    Y.    77-278',    86-519;    109-82; 

118-90:    144-354. 
Hun,  2C8-172.  544;  29-451;  30-61: 

37-2S7,     531;    48-320;    63-348; 

60-554:     62-157,     315;    65-450: 

67-445;     73-550:     75-291;    87- 

300;  88-810;  90-64. 
App.    Dlv.    22-287:    31-282:    33- 

109;     42-07:     52-028;     62-1.57; 

70-50:  73-77:  74-347,  404;  S4- 

105:    87-219,    425:    93-425;   95- 

425.    544;    9R-149;    101-46G ; 

103-.'?84;      105-105,      116,     428; 

111-315,     527.     529;     112-657; 

115-53S;     116-854;     118-163; 

110-514,    764,    881;    122-796; 

124-36,     320.     628,     652,     60^1; 

125-370,     ($52:     129-316,     460: 

131-707:     132-109.     171;     134- 

7.33;    136-64S:    138-183;    139- 

16,    135;    140-535,    923;    143- 

Mi^r7*10-446:  12-67:  16-75;  17- 
559;  18-562:  20-280;  21-112; 
25-3.54;  30-30:  31-540;  32-8; 
34-109:  36-:M0,  850;  36-643; 
39-244;  40-563:  41-436:  42-r>4; 
4."5-56  272  ;  46-194  ;  62-296  ; 
6.3-111,  534;  66-06,  436;  68- 
353;    63-55;   64-454. 
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N.  y.  Supp.  18-575;  36-1118;  56- 

233;    5«-90»;    61-1100;    64-793; 

65-230;    69-547;    72-976;     T4* 

461;   77-475,   6U:   7H-596;   «4- 

32,   280.   1005;   85-574;   S«-661; 

00-749.     824;     92-149,     1099; 

95-343;    97-1078;    90-98,    677, 

912;  101-411,  102-324;  104- 

108,    244.    523,    796;    lOG-308. 

940;   107-197,  846.  803;   108- 

66,    953;    109-113,    440,    910; 

110-68;      112-783;      113-738; 

114-211;     116-570.     820;    119- 

135,    742;    121-709;    123-984; 

124-811;   125-427;   128-130. 
St.  Rep'r.  6-423:  12-130;  16-540; 

28-15;  36-39,  918:  38-3C6:  39- 

18.  449;  41-473;  43-418;  49-78. 

526. 
Civ.  Proc.  14-87. 
Abb.   N.    C.  22-116;  81-197. 
N.  Y.   Super.  57-526;  69-226. 
How.  N.  S.  8-261. 
Deiii.  2-302. 
N.    Y.    Ann.    Cas.    4-167;    6-825; 

6-107.  812;  0-442. 
Subd.  1. 

Hun,  30-77;  74-629. 
App.  DIv.  05-421;  105-118. 
Misc.  29-GOl,  663. 
N.  Y.  Supp.  61-308. 
How.  66-270. 
Snbd.  2. 

N.  Y.  106-275. 

Hnn,    15-20:   20-244;   61-376. 

App.  Div.  59-380  ;   105-118  ;  121- 

879. 
Misc.  29-663. 
St.   Rop'r.   34-645. 
Civ.   IToc.   18-253. 
How.  N.  S.  1-433. 
Snlxl.  3. 

Misc.  29-663. 
Snbd.  4. 
N.    Y.    106-275;  144-361. 
Uuu,   15-435;   16-56;  20-49,  244; 

23-177;     24-107:     29-442;     31- 

435;  87-234:  53-503;  62-242. 
App.     Dlv.     15-;iOS:     16-79.     318; 

18-386;      25-349;      105-118; 

109-357;    111-52S;    110-8.'>4  ; 

119-3r.S;    120-146;    121-638; 

123-815;     124-37,     620,     657; 

125-070;      129-300;      131-183; 

i;i2-172. 
Misc.    20-421:    29-600.    003;    39- 

247 ;  54-273. 
N.    Y.    Supp.    3-6S2:   44-625;   45- 

1031:    46-310:    49-598:    57-474; 

61  -.503  :       J  06-973  ;      lOS-321 , 

371;    113-780;    115-254;    116- 

318;  118-1000. 
St  Rop'r.  8-711;  28-214;  46-825: 

48-402:  52-494. 
Civ.   Proc.   5-100;   12-9, 
Abb.   N.  C.  30-85. 
Daly,  12-839. 


Snbd.  5. 

N.   Y.  93-82;  144.8M. 

Hun,  82-18. 

App.  Dlv.  106-118;  121-640; 
124-662 ;  12S-427 ;  1 32-1 72 ; 
136-651;  t89-16,  171;  140, 
318. 

Misc.  26-547;  29-663;  80-86;  42- 
55;  67-561. 

N.  Y.  Supp.  3-681;  33-723:  67- 
474;  61-181,  647;  70-876; 
121-370,  399;  128-^85;  124- 
203.  811;  126-225;  129-452. 

St.  Rep'r.  21-672;  37-753;  67- 
548. 

Civ.  Proc.  4-329;  10-179;  17- 
206;  29-201. 

Abb.  N.  C.  18-448. 

DoTn.  5-257;  6-269. 

N.   Y.  Ann.  Cas.  1-162. 
Snbd.  6. 

App.  Div.  44-120;  95-419;  106- 
116. 

Misc.  63-400. 

N.  Y.   Supp.   121-700. 

Civ.  Proc.  17-206. 

N.  Y.  Ann,  Cas.  7-150. 
Snbd.  7. 

Hun,  26-433;  81-43G;  41-604; 
50-133. 

App.  Dlv.  1-629;  6-378;  18-589; 
19-317;  25-349;  33-243:  RO- 
SSO; 76-581;  86-570:  87-150: 
96-543;  08-149,  170;  106-118; 
113-201;  114-109:  124-36. 
662;   132-172;   183-648. 

Misc.  12-68;  27-92. 

N.  Y.  Supp.  83-179:  46-319;  40- 
508:  58-187;  69-635;  80-4;  91- 
65;  128-809.  988. 

St.  Rop'r.  28-16. 

Civ.   Proc.  9-311:  16-70:  18-316. 

Abb.   N.  C.  20-382:  21-292. 

N.  Y.  Super.  63-287. 
873. 

N.    Y.   100-81:   142-208:   169-.5g. 

Hun.  60-134;  66-016;  87-590;  88- 
310;  90-64.  340. 

App.  Dlv.  16-77,  79;  31-410;  38- 
2:  41-475;  43-612;  65-248:  62- 
315;  66-203;  73-77;  76-.V>2:  87- 
159:  95-425.  544;  08-1.5.  149: 
101-467;  105-10.5.  116.  238; 
109-357:  111-.527;  112-92, 
6,57;  114-109,  828;  115-140, 
538  :  1 1 6-855  ;  1 1 9-761 .  88 1  : 
121-155.  0,'^n,  761;  123-493, 
6.53;  125-741;  129-316,  460. 
656:  131-707:  132-171:  137- 
336;  139-16,  135;  140k-535, 
923;  143-211. 

Mi.*c.  7-402:  10-475;  12-67;  13- 
032;  17-550:  20-16,  270;  2.1- 
241;  30-36:  82-8;  34-111;  36- 
340;  40-563;  41-436;  42-54; 
45-.56.  272:  46-195:  47-.355 ; 
53-533;    64-116;   66-83;   66- 
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6C;    68-358;    63-55:    64-454; 
6T-561. 

N.  y.  Supp.  34-919;  44-602-.  48- 

173;    SI -304;    5H-007:    OI>-7l»2; 

61-1100;    Tl-809;    7»-y78;    78- 

410;     S)0-749,     824;     »:S-149 ; 

93-833,     1111;     »R-S9d;     t>«- 

561;  UT-737,   1078;   »8-l,S6,  542, 

iKM);   imi-ii.'.i.  7o;i:    io;«-324; 

103-795 ;     104-523;     105-641, 

840;    10«-535.    940;    108-415; 

JlO-mJ;       113-73.V;       114-211; 

116-318.    570;    118-010:    12i2- 

74:     123-984;    1345-427;    148- 

136. 
Civ.   Proc.   14-79;  15-198,  393. 
Abb.   N.   C.   31-301. 
N.   Y.   Super.   5»-139. 
N.   y.  Aun.  Cas.  1-107,  171;  4-24, 

107,  300;  C-107.  312;  0-443. 
874. 

App.    DIv.    41-476;    87-249;    05- 

425;   110-8t<l;   121-758. 
Misc.  23-241:  30-30;  40-563;  43- 

50,  272;  64-454. 
N.  Y.  Supp.  61-304;  68-907,  984; 

00-702;     72-970:     84-2.S0;     OO- 

824;    106-532;    114-910. 
St.  Kep'r.  12-077. 
Abb.  N.  C.  20-426. 
N.  Y.  Anu.  Cas.  6-107,  312, 
875. 

Ilun,  21.20S:  53-347. 

App.    Div.   87-249;  95-425;  101- 

407;   127-824. 
Misc.    40-.'jC3;    45-50,    272;    64- 

454. 
N.  Y.  S'.ipp.  58-907;  60-702;  72- 

970:  84-280:   00-824;  02-149; 

112-122;  128-800. 
Abb.  N.  C.  8-115. 
N.  Y.  Ann.  Cas.  6-107,  312. 
876. 

N.  Y.  161-176. 

App.    DIv.    41-494:    43-67;    65- 

450:      74-:sr.O;     06-419,     425; 

121-758.    703. 
Mlpo.    40-.-»63;    45-5C,   272;    65- 

32;  <M-4r»4. 
N.  Y.  Supp.  58-907:  60-702:  72- 

976:     H8-6(n,     S38;     00-824; 

10-*-7ft2:  106-535. 
Abb.  N.  C.  20-420. 
N.   Y.   Ann.   Cas.   6-107,  812;   T- 

157. 
8TT. 
MIso, 
N.  Y 
878. 

il'luc.   64-434. 
N.  Y,  Ann.  Cas.  6-107. 
8T0. 

Hiin,  60-553. 
.Misc.  64-454. 
N.  Y.  Ann.  Cas.  6-107. 


880. 

N.  Y.  70-54. 

Hun.  36*1. 

App.  Dlv.  70*305;   116-5T5. 

Misc.    27-93;    63-52;   64-454. 

N.    y.    Supp.   61-328;   116-588. 

N.  Y.  Aun.  Cas.  6-107. 
881. 

App.   DIv.   31-417;   114-828. 

Misc.  64-454;  66-225;  67-107. 

iN.  Y.  Supp.  63-500;  100-251; 
121-713. 

Abb.  N.  C.  31-309. 

N.  Y.  Ann.  Cus.  6-107. 
882. 

N.  Y.  87-272. 

Hun,  22-551. 

App.  Dlv.  31-417  ;  06..532  ;  103- 
384;  113-201;  128-428;  130-, 
071. 

Misc.   42-54:  64-4r,4. 

N.  Y.  Supp.  53-500:  85-574:  SO* 
154;  00*98;  112-785;  124-203. 

N.  Y.  Aun.  Cus.  6-107. 
S83. 

N.   Y.   61-5«M:   63-77. 

App.   Div.   80-22. 

Misc.  64-4.'>4. 

N.   Y.  Supp.  86-184. 

T.  &  C.  3-2(59. 

N.  Y.  Ann.  Cas.'Q-lO?. 
884. 

M*iac.  64-464. 

Al)b.  N.  C.  30-85. 

N.  Y.  Ann.  Cas.  6-107. 
885. 

Hun,  88-327. 

App.     Div.     2-502J    50-4.'>2: 


( 


60* 


64-454. 

Ann.  Cas.  6-107. 
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3^5;   02-305;    ll7-247 ;    120- 

7.S4. 
Miac.  8-547;  16-620;  46-24;  68- 

263;    64-454. 
N.  Y.  Supp.  64-246:  80-741:  86- 

1109;  03-241:  102-868 ;  106- 

773;    110-1098. 
St.  Kep'r.  3-194;  5-316;  7-2S2. 
Abb.  N.  C.  20-172. 
Dem.  2-300. 
Criin.  Rep.  4-582. 
N.  Y.  Aim.  Cas.  6-107. 
886. 

Hun.   14.1-  31-95. 

App.  Div.  i2-287 ;  55-252 ;  110- 

MIsc'  11-520:   55-83;   64-454. 

N.  Y.  Supp.  82-740. 

N.  Y.   Super.  60-226. 

N.  y.  Ann.  Cm.  6-107. 
887. 

N.   Y.   16.8-125. 

Hun.  38-376;  62-389;  64-318;  73- 
229. 

App.  DIv.  2S-.-,9;  31-298:  33-lW; 
40-248.  394:  68-218:  «7-546; 
81-67:  87-008;  07-501;  lio- 
167:  114-530:  117-817;  118- 
773;  123-452;  120-901;  137- 
300. 


NOTES. 


Misc.   3BO-510;   38-241;    54-274; 

55-34. 
N.  Y.  Supp.  60-89G;  52-617;  63- 

369  ;  68-755  ;  74-684  ;  77-151 ; 

07-91 ;      100-121 ;      102-1005  : 

108-849;  106-1T1,  1009;  107- 

198;  129-598. 
N.  Y.  Ann.  Cas.  10-305. 


N.    Y.    135-272;   168-125. 

Ilun,  38-377:  62-389:  64-318. 

App.  Dlv.  49-243:  67-545;  87- 
608:  110-167;  118-773;  137- 
333 

N.  Y.'Supp.  48-936  ;  74-684  ;  97- 
91;  103-635,  849;  106-1009; 
122-190 

St.  Rep'r.  21-872;  32-50;  42-336; 
46-363. 

Civ.   Proc.  ie^384;  18-88. 
Sabd.  1. 

Hun.  22-594;  39-625. 
Sabd.  3. 

N.  Y.  Supp.  129-646. 

Hun.  39-625. 
Sabd.  4. 

Hun,  39-625. 

N.  Y.  Supp.  129-646. 
Snbd.  5. 

N.   Y.  102-599. 

Hun,  29-139. 

App.  Dlv.  67-546 ;  87-607 ;  118- 
773. 

Misc.   54-274. 

N.  Y.  Supp.  84-563. 

Civ.  Proc.  11-51. 
889. 

N.   Y.   168-125. 

Hun,  14-326. 

App.   Dlv.  24-16. 

Misc.  70-530. 

N.  Y.  Supp.  103-849;  106-1009; 
127-333. 

Dem.  2-29S. 
890. 

X.    Y.   168-125. 

Hun.  15-385;  19-282. 

N.  Y.  Supp.  106-1009. 
891. 

N.  Y.  168-125. 

App.  Div.  122-57,  451. 

N.  Y.   Supp.  29-1106;   1O6-1009. 

Civ.  Proc.  23-817. 
892. 

N.   Y.   168-123. 

App.   Div.   122-57.  451. 

N.    Y.    Rupp.    106-1009;    107-83. 

Rarb.   2R-452. 

How.  41-421. 

Wond.  21-156. 
893. 

N.   Y.    135-272. 

Hun,  50-553. 

App.  Div.  114-539;  120-7 :  1.38- 
418. 

N.  Y.  Supp.  80-701;  100-121; 
101-412;  104-836:  122-938. 


894. 

App.  Dlv.  81-67;  114-539;  120- 
7*  138-419 

Misc.    23-262,'    613;    61-222. 

N.  y.  Simp.  51-172:  52-200;  «M- 
940;  WJ-888:  100-121 ;  103- 
637;  122-938;   129-598. 

Civ.   Proc.  9-141. 

Abb.  N.  C.  10-324. 

How.  63-94. 
805. 

App.  Dlv.  84-270;  114-539. 

Civ.  Proc.  9-144. 

Dem.  4-330. 

N.   Y.   Supp.   100-121;  106-903. 
896. 

App.  Dlv.  138-419. 

N.  Y.  Supp.   122-938. 
897 

App.   Div.  105-628. 

N.  Y.  Supp.  82-688. 
898. 

App.   Dlv.   105-628. 
899. 

N.  Y.  59-313. 

App.  Div.  1-572;  138-419;  142- 
776, 

Misc.  .38-233. 

N.  Y.  Supp.  77-145;  122-938. 

Cow.  7-59. 
900. 

N.   Y.  60-518. 

Hun,  64-489. 
OOl. 

N.   Y.   11-294,  301;  20-184. 

Misc.  48-277. 

N.  Y.   Supp.  96-728. 

Rnrb.   25-274. 

Abb.  N.  C.  1-87;  9-62, 

Johns.   2-417. 

Daly,  4-518. 
Sabd.  2. 

App.    Div.  124-481. 
902r 

Hun.  78-516. 

App.   Div.  79-256. 

Misc.  48-277. 

N.  Y.  Bupp.  96-728. 
903. 

Hun,  78-516. 

App.  Dlv.  79-255. 
904. 

Hun,   78-516. 
906. 

Hun,   78-516. 
0i>7. 

Hun,   78-516. 
909. 

Hun,   78-5ia 
910. 

N.  Y.  69-188;  188-868. 

Hun,  .33-546:  62-388. 

App.  Div.  49-368;  51-378,  471: 
124-636. 

N.     V.     Supp.    63-409;    64-753: 
109-77. 
911. 

N.  Y.  55-465;  168-125;  180-85. 

Misc.  67-107. 
1038 


N0TE3S. 


App.  Dlv.  51-471;   111-516. 

^•^^^  «^"HP-     ^♦^-eaO;     97-737: 
107-83;    121-713. 
912. 

N    T.   135-272. 

N.  Y.  Supp.   100-707. 
913. 

N.  Y.  135-272;  124-486. 

Misc.  20-510. 

N   Y.  Supp.  108-1027. 

Dally  Reg.  23-92. 
914. 

N.  Y.  165-338. 

App     Dlv.    16-191;    22-287:    SO- 

130^7^7""*"   *'^"^^^*  ^^^^^' 
Misc.     19-307;     23-497: 
^130,  41-(U3;  50-468. 

Abb.  N.  C.  80-68,  n. 
N.  Y.  Ann.  Cas.  5-275. 
915. 

N.  Y.  136-589;  177-400. 
App.    Dlv.    16-lSO.    191,   193:  22- 
142:    30-612;    «4-r,82;    63-235; 
82-104;  110-115;  139-777. 
Misc.    lS>-3(>7:    a;<-4()7 ;   25-354; 

41-643;    50-468. 
N-    Y     Supp    48-60;  52-392;   58- 
476:    54-114.    58-61)5;    71-398; 
81-338;    97-169;    100-564. 
916       '^°°-  ^^^'  4-308;  5-275,  323. 
Ann,  Cas.  6-275,  323. 


30- 

-104: 

40-127, 
81-416; 


Ann.  Cas.  5-275. 

D!v.    34-582;   82-104. 
19-307;     23-497;     40-127, 


N.   _ 
917. 

Misc.   40-127.       • 

N.  Y.  Ann.  Cas.  5-275,  323. 

N.'  Y. 
919. 

App. 
MFsc 

130. 
N.  Y.  Ann.  Cas.  5-275. 
920 

N.  Y.  Ann.  Cas.  5-275. 
921. 

N.   y.  83-582. 
N.  Y.   Supp.  119-833. 
App.   Div.   135-71. 
922 

N.'   Y.    54-353;    55-625:    60-640; 
148-135. 
923. 

Hun,  31-519;  76-342. 

App.    Dlv.    28-254.    45-186,    190; 

99-313,   110-358. 
Misc.     8-516;     10-343;     56-683: 

6:1-344. 
N.  Y.  SupD.  31-29;  50-1053;  60- 
1072 ;     d5-291 ;     91-142 ;     94- 
502;     96-38.3;     107-678;     117- 
220. 
N.  Y.  Ann.  Cas.  5-253,  7-109, 
924 
Wend.  2-869. 
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925. 

App.   Dlv.  33-376. 

Barb.  61-648. 
0267 

Hun,  92-154. 
927 
^^N.'  Y.   Supp.  94-47. 

029-   ""'  ®"PP-  ^-^^• 

N.  Y.   171-488.    -^ 

App.  Dlv.  58-436. 

N.  Y.  Supp.  48-501 ;  94-47. 

N.    Y.   Super.   47-17^ 

How.    60-334. 
930. 

Hun,  73-388. 

931.  ^-  ®"PP-  ^*"^^- 

Hun,   78-388. 
932. 

9331    ^'    ^"^^'    108-73. 

N.    Y.    104-157;    133-179;    153- 

App.  *DIv.  10-389;  28-444;  33- 
81;  38-162;  65-537;  69-497;  73- 
.^83;    101-147;    134-126;    13.?- 

^•xJ*  gHI'P-  »*-l":  T4-985;  77- 
11^978^'    »l-852;    118:«52; 

^  X.  Y.  Ann.  Cas.  5-271. 
034. 

St.  Rep'r.  5-100. 
Week.    Dig.    25-217. 
935. 
NY.  95-024;   121-477;   124-62; 

140-445;    149-70;    153-381 
App.    Dlv.    17-629;    50-533;  *51- 

540;   120-02. 
Misc.    12-97;    53-585. 
^\Xv^"^P-  ^'*-78,  83;  103-779; 

105— 33. 
X.  Y.  Ann.  Cas.  4-1C3;  9-49,  n. 
v36. 
N.    Y.    121-477;    135-326;    149- 

78. 
App.  Dlv.  17-629;  50-583. 
N.  Y.  Ann.  Cas.  4-103. 
037. 

N.  Y.  137-,329;  140-445. 

App.  Dlv.  38-162;  6,'5-5S7 ;  126- 

92;   1.T3-433. 
Misc.    12-97;    50-354;   51-365. 
N.    Y.    Supp.    98-829;    100-616: 

105-33;   114-867;   117-75^ 

mLsc.  5-533;  16-433. 
Sabd.  2. 

Misc.   61-113. 
939. 

Misc.  5-533. 

St.  Rep'r.  11-100. 
D41. 

Hun,  92-154. 

Misc.  16-326;  53-640. 


J 
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N*    Y.    44-27;    56-182;    68-502; 
167-437. 

App.    Dlv.    29-399:    G8-167:    84- 
565  ;  «7-607  ;  104-436,  574. 

Misc.    13-422:    20-305,    333;   35- 
770 ;  47-585. 

N.  Y.   Snpp.  48-806;  61-705;  T4- 
165  ;  82-842  ;  03-575,  768. 

Connoly,  2-23. 

N.   Y.  Cr.   Rep.  8-50, 
043. 

App.   niv.  82-408. 

Misc.   47-148. 

Johns.  17-272. 
044. 

N.'  Y.    Supp.   81-868. 
045. 

Hnn,  40-370. 
047. 

Ilun,  00-105. 
048. 

App.  Dlv.  188-678. 

iKsc.    17-509. 

N.  Y.  Supp.  123-12. 
040. 

Anp.  Div.  188-678. 

Misc.  17-569  :  50-651. 

N.  Y.  Sapp.  123-12. 
052. 

N.   Y.    138-70. 

Hun,  40-471:  00-105. 

App.    Dlv,   30-436. 

Misc.  10-108;  50-661. 

N.    Y.     Supp.    02-246;    107-504; 
113-835. 
053. 

N.    Y.   138-70. 

Hun.   40-471. 

App.   Div.  30-436. 

Misc.  10-108;  5(*-661. 

N.   Y.   Supp.  107-564. 
055. 

App.  Div.  77-219;  07-616;  ISO- 
IS. 

Misc.  38-97. 

N.  Y.  »upi».  77-111;  70-13;  114- 
403. 
050. 

N.    Y.  05-624. 
057. 

N.    Y.  05-624;    188-70;   153-381. 

Hun,  40-370. 

App.    Dlv.    35-841. 

N.   Y.   Supp.  54-975. 
058. 

N.   Y.  05-624. 

Week.  Dig.  20-238. 

ooo. 

N.  Y.  200-334. 
App.  Dlv.  113-007;  123-16. 
N.  Y.  Supp.  SM)-073;  107-416. 
002 
Hun.    72-602. 


063. 

Hod.  65-564. 

Misc.  32-288. 

N.   Y.  Supp.  114-898. 
004. 

N.'  Y.  200-260. 

Hun,   18-536:  50-337. 

App.    Div.   135-589. 

Misc.     7-.-'>42:     21-498;     20-162; 
32-288:   41-126. 

N.    Y.    Supp.  4-893;  48-17d;  80- 
175. 

St.   Rep'r.   20-835. 

Civ.    Proc.    18-215. 

Abb.  N.  C.  15-283;  24-458. 
Snbd.  1. 

MlBC.  io-4a& 

0O5. 

App.  Dlv.  06-303. 
N.  Y.  Supp.  80-281, 
Abb.  N.  C.  15-282. 
How.   54-279. 
007. 

N.    Y.  43-411. 
App.   Div.  70-169. 
Misc.   10-594;  26-508. 
How.  56-244. 
068. 

N.    Y.    40-504;    71-333;    74-495; 

06-112;        101-187;        105-319, 

567;    114-577;    131-225;    143- 

377;  176-290;  1H4-27. 
Hun,     30-155;     44-608;     56-505; 

62-219;    82-442;    88-111. 
App.    Dlv.    50-302;    50-577;    67- 

5.54;    74-217:    78-391.   393:    70- 

1(W;    SO-144);    82-COO;    88-340; 

08-300;        00-428:         107-rr42; 

116-243:     122-684;     120-692; 

138-s,  886. 
Misc.  ii-92:  12-121:  17-125;  37- 

9:     illi'l:\',    40-252;     41-316; 

54-.'».S. 
N.  Y.  Supp.  63-948:  60-604:  HO- 
ST 9,     .Vf2:     0O-(599;     10 1-553  ^ 

10<N(50G;  107-779. 
St.    Repr.    12-512:    14-798;    15- 

190;   32-99:   52-845. 
Civ.  Proc.  0-42.  230. 
Abb.    N.  C.   17-296;  21-350;  81- 

05. 
N.  Y.  Super.  58-71,  146;  64-543; 

55-ir.2;   58-183. 
How.  N.  R.  3-442,  590. 
Dem.   2-619. 
N.  Y.  Ann.  Cas.  2-34. 
Snbd.  1. 
N.   Y.  82-65;    1OO-20T.  368,  64L 
App.   Dlv.    1-376;  00-428. 
Misc.  5-313. 
N.    y.    Supp.   4-806;   6-245;   Ol- 

202:  114-447. 
Al)b.    k.    C.   22-27T. 
Snbd.  2. 
N.   Y.   105-321. 
Hnn,    31-600;   44-2:   60-622. 
App.  Div.  7-319;  122-110. 


1040 


NOTB8. 


N.  T.  Sopp.  1&.281. 
St.    Rep'r.    37-62e; 

6£S:   48-862. 
Civ.  Proc.  12-225. 
N.  Y.   Super.  64-96. 


40-34;    41 


N.  Y.  101-187. 
Hun,   02-219. 

App.    DIv.   70-169;  98-300. 
Misc.     40-252. 
N.  Y.  Super.  55-152. 
070. 
N.    T.    100-468;    120-274;    131- 

215;   157-236.    • 
Hun.     «0-r.21:     TO-63.    587.    590: 
81-6,    8:    8a-441;    86-141;    88- 
11;  80-387;  02-386. 
App.    Dlv.     2.1-359;    44-62,     454: 
«2-2R0;  78-73:  70-100;  80-152: 
8a-78.     605;     88-340;     08-300; 
110-244  ;   iaa-<J84. 
Misc.    «-i)2,    08:    20-77:    23-5d5: 
30.321;    OO-200;    04-123;    60- 
215. 
N.  Y.  Siipp.  28-214:  30-271,  580: 
48-15,     234;     52-1086;     61-41; 
70-1122;    7O-aS0:    RO-.'>n2;    84- 
1090:   00-600;   101-653;  107- 
770;  118-52;  126-712, 
Abb.   N.  C.  27-461,  465;  28-3. 
N.  Y.  Super.  54-92. 
N.  Y.  Ann.  Cas.  6-249,  260. 
071 

N."  Y.     100-11;     114-499;     128- 

6o6. 
Hun,   60-521:  88-181. 
App.    Dlv.     6-602;    62-435;     62- 
621;     68-48:     70-1G9:     88-550; 
0«-3<)r);   122-684;   126-365. 
Misc.   6-93;    40-252;  64-124. 
N.    y.    Supp.    65-234;   71-65;   74- 
34;   85-101;   00-G99;   107-779; 
110-818;    118-52. 
N.  Y.  Ann.  Cas.  6-200.  270. 
972 

N.'  Y.    07-1;    101-187:    109-11. 
App.   EMv.   79-170;   1O8-206. 
N.   W  Ann.  Cas.  6-2C1,  275^ 
971 

N.*  Y.  Supp.  128-966. 
©74 

n!    Y.     160-468;    104-131;    1T5- 

229;  1T8-219;  J8OO-201. 
Hun,  76-68. 

App.    Dlv.     2,1-359:    .10-77,     310; 

86-177;  44-4X2;  60-dd5:  80-149; 

82-78;  122-684:  129-173,  692! 

Mlf»c.    6.02;    0-02:    25-229;    26- 

503;  30-86:  64-124. 
N.  Y.  Supp.  30-271;  41-226;  48* 
15:    55-763:    00-401.    577;    61* 
868;     70-206;    80-552;    107- 
779.  * 

N.  Y.  Super.  55-152. 
N.  Y.  Ann.  Cag.  6-251,  281. 
975. 

Hud.  60-292. 


976. 

Misc.  ^6-117;     28-711;     6T-583 : 

68-470;  70-128. 
N.  Y.  Supp.  124-786. 
App.  Dlv.  141-800. 
077, 

App.    Div.    19-237;    27-161.    458; 

28-303:    20-371;     81-139,     306; 

42-4:  58-321:   76«i34:   8,1-284; 

01-19;   O2-250:    125-370,   308 

120-78;  138-274. 
Ml.sc.     18-296;     25-352:     20-425* 

SO-66;    45.172;    52-312.    521 '; 

60-300;  61.74. 
N.    Y.    Supp.    50-329.    622,    1002: 

52-611.    772:     58-920:    61-924, 

21?:  ^'S-TJS:    82-150:    86-344: 

88-37  ;      102-561 :      103-581 ; 

105-205.   235;    108-6.'>I  :   109- 

725:    113-31,    502.    633;    122^- 

CIv.  Proc.  10-41,  134. 

Abb.  N.  C.  15-282. 
980. 

Hun,  2.1-406:  65-531. 

Misc.  7-542  ;  48-495. 

N.  Y.  Supp.  05-910;  103-581. 

Civ.  Proc.  10-134. 
081. 

N.  Y.  60-61;  73-195,  347,  609; 
74-61:  75-340. 

Hun,   14-824. 
082. 

N.'  Y.  88-258;    96-383;    158-419. 

Hun,  22-506.  551;  32-71;  43- 
162;  47-245;  53-4(;3;  70-879: 
02-44. 

App.  Dlv.  2-567:  8-621:  41-448: 
46-328:  52-501:  S.'S-SSn:  r>«- 
101:  68-482:  70-806:  77-466-. 
78-544:  82-484;  85-00;  102- 
425:  108-238;  110-598;  110- 
3.^S;  125-128;  128-703;  1.10- 
120 

Misc.  "27-9:  20-58.  664;  43-309; 
60-209;  70-569. 

N.  y.  Supp.  58-856.  882:  60-550; 
61-97.  6S0:  66-931:  67-17,  561; 
73-817:  75-2^0;  79-307:  82- 
018:  85-7:  02-4.59;  95-758: 
07-144:  104-230;  109-648; 
123-906:    126-414;    128-138. 

riv.    Proc.   15-81. 

Week.   Dig,  25-281. 

N.  Y.  Ann.  Cas.  8-403. 

Hun,   32-72:    58-247;   76-117. 
App.    DlF.    2-567;    8-621;    28-35: 

65-889,     470;     62-543:     71-410; 

77-466;    80-247;    t>O-307;    112- 

921;    116-406;    110-:}.{S;    126- 

338. 
Misc.  4.1-309  ;  44-242  ;  48-31. 
N.     Y,     Supp.     50-1007:    67-176; 

71-88:     72-704:     75-725:     180- 

259;    90-920;    06-72;    101-769; 

162-692 ;  104-230, 
1041 
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Civ.  Proc.  5-141;  1S-8S. 
Abb.  N.  C.  22-356;  28-435. 
Saba.  1. 

N.  Y.  83-156;  89-431. 

Hun,  40-461, 

App.    DlT.    62-591;    64-531;   66- 

128;  80-246. 
N.  Y.  Supp.  66-1097. 
St.    RepT.    14-647;    38-207;   34- 
707. 
Snbd.  2. 
Hun,   8-234;   13-345;    46-396. 

»p.      Div.      69.413;      114-872; 

126-339. 
N.    Y.    Supp.    74-1009;   100-200; 

.-,.  "28. 


APpi, 


110-528 


St.   Rep'r.  28-505;  63-857. 
Abb.  N.  C.  22-355;  26-399. 


62-474;     76-600; 


984. 

•  Hun,      32-71 
78-39. 

App.  Div.  2-567:  7-460;  8-621; 
18-398;  27-100;  56-389;  68- 
281;  77-172,  466;  H7-619C 
103-425;  119-338;  135-7.'i2, 
137-53;  138-036;  140-885; 
141-41. 

Misc.  20-470;  32-602;  53-22; 
69-209. 

N.  Y.  Supp.  60-135;  66-560;  67- 
176;  74-54;  7H-1072:  79-307: 
85-7;  89-621;  92-004;  1«4- 
230;  119-906;  122-708;  126- 
614;  120-414;  129-1. 

N.   Y.  Ann.   Cas.  8-261,  848. 
985. 

Hun,  66-238, 

App.  Div.  8-621;  64-359;  66- 
163;    108-10;    137-53. 

Misc.   41-205;  43-116. 

N.  Y.  Supp.  67-561;  96-469. 

N.  Y.  Ann.  Cas.  8-495. 
986. 

N.   Y.   133-445. 

Hun.   76-000;   78-39. 

ip.  Div.  5-621;  8-621;  26-460; 
fe-187:  54-358:  50-163;  67- 
342;  68-282;  103-423;  1 0H- 
IO. 233;  112-127;  116-490; 
137-5;?. 

Misc.  26-392,  419;  41-204;  69- 
209. 

N.  Y.  Supp.  54-773;  67-561;  74- 
55;  83-930;  85- 8 ;  92-994; 
95-409,  758;  101-769;  126- 
414;    129-1. 

Abb.   N.   C.  8-246;   11-233. 

How,    54-156;   63-516;   60-319. 

N.  Y.  Ann.  Cas.  8-260,  849,  495. 
987. 

N."  Y.   43-224;     83-156;     96-383. 

Hun.  43-433. 

App.  Div,  7-460:  8-621  :_67-342; 
77-172  :  94-57!r ;  108-11 ;  117- 
80?):   131-242;  137-54. 

Misc.  43-116. 


""%. 


N.  Y.  Supp.  60-460:  78-1072;  88- 
192;  95-469;  115-629. 

St.  Rep'r.  33-207- 

N.  Y.  Ann.  Cas.  8-349. 
Sabd.  1. 

Hun,  38-294;  76-U7. 

App.   Div.   66-867. 

St.  Rep'r.  32-844. 
Snbd.  2. 

App.   Div.  47-415;  74-24;  119- 
504. 

N.    Y.    Supp.    76-699;    104-275; 
119-906. 

N.  Y.  Ann.  Cas.  7-263. 
Sabd.  3. 

Hun,     14-^97;     32-72;     66-454; 
83-32. 

App.   Div.  2-567;  26-460;  28-33; 
66-205:    67-431;    68-87,    181. 

Misc.  27-9 ;  67-359. 

N.  Y.  Supp.  59-226,  1005;  74-13. 
73;    119-906. 

St.  Rep'r.  60-447. 
988. 

App.   Div.   94-441;    137-64. 
989. 

App.  Div.  78-542. 
990. 

Misc.  27-15. 
991 

N*  Y.  Supp.  102-602. 


N.    Y.    107-531;    118-414;    124- 

645;   150-359;   162-263. 
Hun,  61-474;  80-177. 
App.     Div.    2-341;    31-498;    95- 

349;    104-134;    123-825;    126- 

425;  135-589;  137-528. 
Misc.  6-118;   8-270;  10-180;   11- 

893;     12-48:     13-220;     20-512, 

558;  33-491;  62-15. 
N.    Y.    Supp.    4-929;    62-1;    61- 

515;  66-553;  88-665;   110-777: 

121-G77. 
Civ.    Proc.    14-146»  332;   16-163; 

19-370. 
Abb.  N.  C.  27-419. 
N.  Y.  Super.  66-553. 
N.  Y.  Ann.  Cas.  1-4;  6-73;  8-128. 
098 
App.  Div.  96-153,  349 ;  128-825. 
N.  Y.  Supp.  198-560. 
994. 

N.'  Y.  80-147:  lOS-658;  160-400; 

166-90;  162-268. 
Hun,  61-4;  80-177;  88-147. 
App.    Div.    1-601;     11-319;    26- 

588;   42-8;   8.3-31;   84-53;   96- 

340;   123-825;   1.^5-589. 
MlBC.     10-180;     14-309;     20-512. 

5.-8:    45-63;    60-374;    62-356; 

67-587, 
N.  Y.  Supp.  35-709:  58-665;  63- 

66;   88-065;   124-809;   129-13. 
Abb,  N.  C.  2i-2. 
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89o* 
Hun.  76-486. 
Apt).  Div.  88-376;  42-8;  B8-417: 

77-387;    l3S-58d. 
Misc.    8-270,    283;    10-180;    14- 

310. 
N.  T.  Sapp.  54-68:  68-665;  88« 

108. 
ClT.  Proc.  14-332. 
Abb.  N.   C.  27-2. 
N.  Y.  Ana.  Cas.  1«4, 

Hun.  80-177. 

App.  Dir.  58-417. 

Misc.    8-270.    293;    11-393;    14- 

810. 
N.   Y.   Supp.   67-1113. 
Civ.    Proc.    14-332;    l»-870. 
007. 
^     N.     Y.     04-248;     103-658:     123- 

120.  436;  188-626;  169-108. 
Hun.     37-375;     60-212;     73-377; 

00-373. 
App.    Div.    4-615;    5-37;    11-318; 

28-577;    20-351;    50-442;    63- 

75;  66-143;  67-219;  65-2G8;  78- 

348;    112-561;    124-1  »0;    128- 

804;  132-214;  137-460. 
Misc.  0-87o;  11-358;  14-310;  20- 

448;    32-463,   535;    35-198;   45- 

64;  55-196,   198;  62-72. 
N.    Y.     Supp.    28-168;     20-1118; 

30-706;     85-709:     61-207;     68- 

318;    60-755;    65-687;    66-553; 

67-160,    329:    71-486;    72-747; 

08-769  ;     100-620  ;     108-194  ; 

108-909;  113-163;  122-784. 
St.  Rep'r.  50-189;  88-993. 
Civ.   Proc.   14-283.   392. 
N.  Y.  Ann.  Cas.  6-219;  8-128. 
008. 

N.   Y.   103-658. 

Hun,   82-200;    60-177. 

App.     DlT.    4-615;     11-318,     319: 

20-351;  78-348:  132-209.  215; 

187-460:  140-286. 
Misc.   0-375;   60-112. 

N.  Y.  Supp.  70-989;  122-784; 

125-173. 
Civ.  Proc.  14-332. 
N.  Y.  Ann.  Cas.  6-352. 

ooo* 

N.*  Y.  100-93;  107-231:  123-120; 
1G4-399  ;  100-240  ;  200-88. 

Hun,  28-218;  38-54;  42-90;  60- 
49.  145,  522;  60-211:  74-567; 
80-184;  81-163.  562;  88-110; 
01-284 

App.  Div.  4-140.  615;  7-403;  14- 
162;  10-269.  503;  23-508:  24- 
405,  450;  25-286,  505;  30-96, 
522;  30-660:  40-212;  41-618; 
46-.326;  53-626.  649:  54-2.HK: 
68-802.  478:  75-295:  76-34«<; 
77-112:  78-.348J  70-87:  82-2.32: 
88-473  :  84-i»5.i  :  S5-95  :  86-90, 
473;  04-480;  06-635;  07-190. 
104 


245  ;  l«IO-219  ;  101-319  ;  102- 
364;  104-58,  95.  381,  594; 
106-297,  414;  110-50.  896; 
111-446;  112-339.  561;  114- 
145;  115-328;  116-564,  712; 
121-36,  684;  123-8;  125-71; 
126-87:  127-329;  128-441; 
120-431;  130-271,  374,  849; 
131-539;  132-208.  503;  134- 
695,  801;  135-152;  136-871; 
188-547,  590,  920;  130-78; 
140-811. 

Misc.  6-110;  8-362;  10-725;  11- 
125,  248;  12-87;  14-604:  15-2.-i8, 
632;  18-193;  22-81.  141:  24- 
743;  25-319,  350.  716;  20-725; 
28-303,  351,  390,  580.  001:  :J0- 
207;  31-334;  34-552;  40-13; 
42-526,  628;  43-100^  133,  362; 
48-357;  40-461;  528-13,  524; 
53-302;  54-07.  518,  542;  55- 
27;  57-558;  58-175,  233.  373; 
60-463;  61-140;  66-329;  68- 
183,  424;  70-405. 

N.  Y.  Supp.  10-917;  30-68;  31- 
47;  45-7vS0;  46-523;  48-490;  40- 
486,  917;  52-24,  310;  57-117; 
60-498;  61-693,  1129;  66-575; 
74-29:  78-129.  487:  70-989:  S2- 
401;  83-821;  86-101;  87-468: 
88-187 ;  SO-853  ;  02-674  :  03- 
679;  04-869;  06-542;  od-257; 
08-769;  10O-937,  1003;  101- 
968;  107-455;  108-448;  114- 
228:  115-357;  11O-305.  405, 
1001;  122-4.  784;  125-546; 
126-88;   127-336;   128-842. 

Civ.  Proc.  15-69,  160,  162;  10- 
220.  370. 

Abb.  N.  C.  20-336;  31-66.  370. 

N.  Y.  Super.  64-550;  60-442; 
114-574. 

N.  Y.  Ann.  Cas.  6-852. 
lOOO. 

N.  Y.  108-274;  164-449;  lOO- 
245. 

Hun.  25-280:  43-441;  81-562. 

App.    Div.    6-568;    50-461;    132- 

MIsc' 12-48;  45-573;  54-518. 
N.   Y.   Supp.  31-47;  40-154;  01- 

36. 
St.   Rep'p.  6-7C3. 
Olv.  Proc.  15-56. 
Week.  Dig.  12-562. 
N.  Y.  Ann.  Cas.  4-183. 
1001. 
N.    Y.    104-663;    114-574;    116- 

87:  121-57,  156;  133-50;  134- 

322:    138-669;    143-349;    162- 

267;   167-500. 
Hun,   75-516. 
App.    Div.   4-364;    26-15;   106- 

539,     548:     118-120;     128-877; 

132-215:  130-318. 
Misc.  6-131  ;  54-518. 
N.   Y.   Supp.   113-121:   123-1026. 
N.  Y.  Ann.  Cas.  8-251;  10-150. 
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1003. 

N.  Y.  100-98;  123-120, 

Hun,   lS-365-  31-222;  41-0;  63* 

495;  91-172;  0»-198. 
App.  DIv.   18-7;  10-62.1;  GO-467; 

13SB-209,  216;  139-318. 
Misc.    30-170,    207;   52-15,    301: 

54-518;   59-153. 
N.  Y.  Siipp.  18-563;  30-213,  510: 

45-404;    46-1S6;    61-1129;    69-^ 

975;    102-975:    104-959;    110* 

262;  113-1035;  123-1026. 
St.   Rep'r.  37-356. 
CW.  rroc.  19-220. 
1003. 
N.    Y.    80-275;    86-433;    91-539! 

95-252;  97-1;   133-639. 
Hun.  26-187;  64-110;  72-198;  74- 

382:    76-185,   586;   82-400;   88- 

233 

p.  *Dlv.  14-162;  24-465. 

Isc.  19-200;  41-234. 

Supp.  28-214;  61-777. 
Ann.  Cas.  6-270. 


Ap 

N.  Y. 
N.  Y, 
10O4. 

N.   Y. 
1005. 

N.  Y. 

ap: 


Super.  40-448. 

80-273;  123-120;  132-367. 
Div.    ip-625;    24-526;    60- 


54- 


^7;    130-^2. 

Miso.    34-406;    52-14,   301; 
518. 

N.   Y.   Supp.  :i:i-0();  69-646,  975 
lOa-'nS;    HM-SWU; 

Civ.  Proc.  19-220. 

Abb.  N.  C.  lO^. 

now.  62-29. 
10O6. 

N.  Y.  12.3-120. 
1007. 

App.    Div.   102-.V^4: 

N.  Y.  Supp.  92-674 
lOOM. 

N.    Y.    57-iei. 


122-i. 


116-80. 

;  123-1026. 


N.   Y.   Supp.   113-052. 
Misc.    45-183;  60-434. 

5-84. 


St.   RepT 
1009. 

N.    Y.    71-333;   74-382;   lOft-472; 

113-222;  201-507. 
Hiin.  lT-:r25:  30-ir>.T:  43-181;  44- 

1S4;  52-.532:  86-383. 
App.    niv.    59-576;    80-156;    82- 

78:  i2;uu. 
Misc.  8-488;  12-122;  22-283;  45- 

]S;t;  60-240. 
N.    Y.     Supp.    80-553;    81-794; 

107-381. 
St.    nop'r.    5-86;    6-812;    16-408- 

32-99. 
Abb.   N.   O.  27-475:  34-43.'). 
N.  Y.  Super.  64-r»43:  68-183. 
N.  Y.  Ann.  Cas.  6-279. 
Sabd.  4. 
N.    Y.    50-572;    61-300:    83-149; 

93-539. 
TTnu,  25-598;  82-531. 
App.  Div.  SO-156. 
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1010. 

N.  Y.  82-576;  124-87;  127-193; 
148-84;    l«Z-283. 

Hun,   7-2;   43-443. 

App.  Div.  16-265;  39-355;  49- 
379  ;  57-243  :  61-293  ;  98-260  : 
1O3-102;  111-540;  112-696; 
113-861;   129-519. 

Misc.  47-96;  69-424. 

N.  Y.  Supp.  44-G74;  66-954;  68- 
157;  TO-358;  90-480;  92- 
491;  93-482;  97-949;  11»- 
993;  125-893. 

St.  Rep'r.  61-4. 

Abb.   N.  C.   29-11. 

N.  Y.  Ann.  Caa.  1-281;  9-295. 
1011. 

N.  Y.  73-375;  134-322;  144-508; 
148-294. 

Hun,   24-857;  76-160:  80-1S8. 

App.  DIv.  ^260:  14-83;  105- 
88;  130-197;  136-264. 

Misc.  24-744,  757  ;  53-178. 

N.  Y.  Sapp.  33-656;  98-«49; 
120-960. 

Civ.   Proc.   15-lia 

Abb.  N.  C.  29-269. 

N.  Y.  Super.  45-465. 

N.  Y.  Ann.   Cas.  2-47. 
1012. 

N.   Y.   126-145. 

Httn,   76-160^   80-138. 

App.  Div.  2-534;  126-608;  129- 
048;  136-197:  138-273. 

MI.sc.    24-305;   38-100:   50-178. 

N.  Y.  Supp.  29-1053;  S8-672;  T7- 
94. 
lOl.S. 

N.  Y.  74-382;  8«-438:  105-521; 
117-111;  129-96:  137-616: 
1.^0-449;  141-488;  147-237; 
148-535:    168-484. 

Hun,  16-291;  17-324;  18-105:  21- 
259;  30-508;  31-286;  5<l-2aN; 
66-196;  70-72:  72-581;  73-Un>; 
74-160;  75-287;  87-164;  96- 
424. 

▲pp.  DlT.  1-308:  22-541:  28-.34S: 
28-136;  .35-264.  429:  41-499: 
44-132:  54-488;  64^408;  T2- 
43!J:  77-176;  H3-45&;  84-480; 
88-347:  98-113;  110-96:  11»- 
707;  114-870;  118-299;  119- 
094.  028;  126-845:  laH-GirT: 
i;iO-55r>,   5.">8;  132-796. 

Misc.  6-91:  16-010:  20i-l.V):  26- 
150:  31-281;  32-288;  IMl-6:«: 
44-583;  53-178;  60-434;  67- 
563. 

N.  Y.  Supp,  36-177,  216.  laiO: 
41-53;  45-816:  48-15.  154.  74S: 
50-874;  64-724.  .810:  65-721: 
56-740:  58-045;  60-740:  61- 
934:  66-474.  096:  72-«V7:  T4- 
366:  82-4.^2:  90-780;  97-107: 
98-777  :  99-816  :  1OO.104  ; 
10:1-437;  164-810;  1O7-10SS; 
110-950;    11.1-201,    052;    11. "S- 


NOTES. 


43;     117-554;     118-15;     122- 

885. 
Civ.  Proc.  15-403. 
Abb.   N.   C.  29-278. 
N.    Y.   Ann.    Cas.   2-65,  272;   lO- 

N.   Y*.  Super.  85-152. 

T.  &  C.  5-186. 
1014. 

Misc.  60-434. 
1015. 

N.    Y.    51-140;    5S-283;    T3-875; 

70-307:  i»o-riO."i. 

Hun.  16-587:  70-97;  87-154;  88- 

327;   02-523. 
App.    DIr.    11-G02;    17-610:    22- 

351;    30-210;    44-132;    72-432; 

84-486 ;      03-545  ;       08-625 ; 

104-191;      109-1U7;      111-512; 

112-707;    113-245;    123-641; 

124-130;   128-671. 
Misc.    0-2;    12-44;    1«-619:    25- 

345;    27-28;    53-178;    58-354; 

00-434. 
N.  Y.  Supp.  30-1030:  55-721 ;  60- 

1001 ;  00-740  ;  87-S17  ;  00-33; 

108-118,  900;   11O-1098;   113- 

201. 
0»v.  Proc.  10-91. 
Abb.   N.    C.   20-275. 
N.  Y.  Ann.  Cae.  2-134;  4-140,  n. 
lOtO. 

N.  Y.  184-00. 
How.  54-279;  56-172. 
Daly,  10-15. 
Week.   Dig.  7-342. 
1018. 

N.    Y.    51-309;    54-207;    74-437; 

83-46. 
Hun.  12-236;  17-397;  20-131;  23- 

150;    26-200;    31-310;    40-623: 

71-280:  70-447;  SI -1-16.  183. 
'  )p.   niv.   0-300:  22-207;  30-77; 

H»-n8;  01-465;  114-;J24;  120- 

510;  133-867. 
Misc.  0-2;   13-95;  »2-5. 
N.    Y.    Simp.   34-81:   36-G57;   66- 

12»:  81-586;  00-849;  110-335. 
8t.  Rop*r.  60-H26. 
Civ.   Proc.  14-52. 
Abb.  N.   C.  20»263. 
N.   Y.  Ann.  Caa.   1-60;  O-IOB. 
loio. 

N.  Y.  84-680;  00-112. 

Hub,  48-612;  65-12;  66-454;  83- 

493. 
App. 'dIv.  1-631:  18-314:  45-576; 

64-416:    66-292;    70-413 ;    71- 

171;    103-102;    1O8-230:    111- 

510,    512;    124-601;    1.30-387; 

140-285 
Misc.    2«-'62:    31-77.    337.    .358; 

48-429;  53-27.  172;  54-260. 
N.   Y.   Supp.   32-32;  45-833;   47- 

1.-^6:    56-441.    442:    61-404:    61- 

572:    65-406;     72-232;     75-128. 

534:02-491;    05-623;    07-9.38; 

102-477;  t**4-588:   100-120, 
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N.  Y.  Super.  50-135. 

How.  60-119. 

N.  Y.  Ann.  Cas.  7-173;  10-292. 
1021. 

N.  Y.   162-263,  283. 

Hun.  46-201:  63-176;  71-3;  74- 
522;  84-161. 

App.  DIv.  40-379:  54-14;  66- 
500;  103-102;  113-861;  130- 
349;  141-732. 

Misc.  0-661;  10-411;  22-258:  27- 
263;    45-159;    47-96;    51-3.31. 

N.  Y.  Supp.  30-551;  44-262;  50- 
46;  5M-419:  63-42i;  73-381; 
02-491:  03-482;  00-663;  lOO- 
328;  126-758. 

Civ.  Proc.  14-141. 

Abb.  N.  C.  20-11;  81-138. 

N.  Y.  Ann.  Cas.  1-281. 
1022. 

N.  Y.  124-83;  120-193.  288;  132- 
491:  148-84;  150-399;  151- 
282;  152-437;  154-109.  229.  715; 
157-236:  102-263.  283:  16:5- 
505;  16.'5-353;  168-512:  178- 
29;  181-109,  112;  183-126. 
378;  184-158:  101-339;  102- 
415;  200-252. 

Hub,  60-442:  74-522;  82-597;  83- 
554:  87-159.  37S;  88-459;  80- 
257;  01-449,  505;  02-387. 

App.  DIv.  1-416.  601;  2-340,  897, 
476;  3-29.  89;  6-259;  7-274*  lO- 
172:  11-562:  12-110,  266;  13- 
117,  443;  15-280:  16-502:  18- 
431:  20-305:  22-111;  23-567; 
26-16;  31-565;  ,32-271;  .16-347; 
30-247.  357,  478.  6.">2:  40-79, 
4.'^2;  41-44;  43-146.  177;  48- 
114,  123;  50-.-V32:  52-200:  5.3- 
230,  417.  634:  54-18,  132;  55- 
81;  58-232;  61-434;  62-624;  65- 
.nOS;  67-142;  60-64,  286:  70-.35; 
71-204;  77-205.  500:  83-,30,  34; 
86-68;  86-485.  .504:  00-553;  01- 
116:  06-412;  08-260.  559:  lOO- 
193;  108-229;  111-190,  640; 
112-696,  847;  113-222,  861; 
117-520,  781:  110-.3.35:  120- 
711 ;  121-481  ;  122-451 ;  123- 
810;  127-288:  181-869;  134- 
870;  140-252. 
Misc.  11-463.  483.  570:  14-300; 
15-92;  16-.361;  22-.548;  27-676; 
32-421;  45-1.59.   183. 

N.  Y.  Supp.  14-435,  874;  .32-48; 
.35-709:  47-179:  50-218;  57- 
416,  .542:  58-167,  865;  50-.S.vl, 
401;  6."5-294.  946.  1003;  6<I-3J)6, 
577:  67-41;  70-651;  71-133:  73- 
69,  604;  74-7.''»5:  75-706:  70-79: 
82-220,  059:  8.3-685;  84-237; 
86-411.  .520;  80-210.  .391  ;  05- 
623:  07»586,  9 JO;  0}>-174,  G63; 
100-737;  102-6i:i,  ^8:5;  106- 
1.37;  107-652;  111-165;  llO- 
327. 


NOTES. 


St.  Rop'r.  50-433:  70-178. 

Civ.   rroc.   14-322. 

Abb.    N.    C.   27-315:   31-138. 

N.  Y.  Super.  67-105,  408:  59-133. 

N.  Y.  Ann.  Cas.  2-158,  253;  7-98; 

8-257;  9-193. 
1023. 
N.  Y.  183-393;   101-339. 
App.  Dlv.  81-553;  93-401;  117- 

.-.21:     123-819;      128-839,     853; 

134-869:  140-252. 
MIsr.     45-63:     48-215;     53-27, 

178;  67-587. 
N.     Y.     Snpp.    99-33;     100-737; 

102-477.    G13;    119-327;    124- 

809 ;  128-487. 
1024. 

N.  Y.   124-146. 
1026. 

(N.  S.)  19-277. 


Abb. 
1063. 

Misc. 
1064. 

App.  Dlv.  31-141  :  104-518. 
N.  Y.  Supp.  93-725. 


Dlv.  124-374:  133-302. 
Supp.  93-725;  1O8-801. 
67-141. 


1065. 

App. 
Misc. 
N.  Y. 
1066. 

App. 


Dlv.   31-141;  104-518. 

67-142. 

Supp.  93-725. 


Div.   31-141  ;  104-518. 

U\»o.  67-142. 

N.  Y.  Supp.  9.3-725  ;  126-820. 
1067. 

Him,   17-1. 

App.  Div.   31-141  ;  104-518. 

Misc.  67-142. 

N.  Y.  Supp.  93-725. 
106S. 

App.  Dlv.   31-141;  104-518. 

N.  Y.  Supp.  93-725. 
1069. 

App.   Div.  31-141  :   104-5ia 

N.  Y.  Supp.  93-725. 
1070. 

App.  Dlv.  31-14L 
1071. 

A|.p.  Div.  31-141. 
1106. 

App.  Dly.  142-279. 
1171. 

App.  Dlv.  36-556. 
1172. 

App.  Div.  36-556. 
1174. 

N.   Y.   164-137. 

App.   Dlv.  36-556. 

N.  Y.  Sopp.  55-361. 
1176. 

N.  y.  68-S4r,;  74-277. 

Misc.  5i-:{:i»:  65-::44. 
N.  Y.  Ann.  Cns.  9-2(t2. 
N.   Y.    Supp.   120-l]:i7. 


Dlv.    136-668. 
Supp.   121-589. 


1180. 

N.   Y.   101-234;  121-212. 

Hun,  61-238. 

App.  Div.  32-9;  53-446;  05-349; 
132-595. 

Misc.  61-574. 

N.  Y.  Supp.  lOT-750:  110-777. 
1182. 

N.  Y.  Ann.  Cas.  1-4. 
1183. 

App. 

n:  Y. 

1184. 

App.  D!v.  61-447. 
Misc.   30-690. 
N.   Y.   Supp.  70-679. 
1185. 

N.  Y.  73-310;  190-244. 

Hun.  49-390. 

App.  Dlv.  26-588 ;  60-541 ;  122- 

622;   131-132. 
Misc.  41-454;  66-371,  374,  461; 

62-354;  67-612. 
N.  Y.  Supp.  69-959 ;  107-524. 
1186. 

N.    Y.    197-79. 

Hun.    1.3-11:    15-153:   91-497. 

App.  Dlv.  86-508;  137-846;  138- 

777. 
N.    Y.    Snpp.    30-348;    122-539. 
Abb.  N.  C.  31-480. 
1187. 

N.    Y.    7.3-622;    75-579;    197-79: 

201-357. 
Hun.  80-567:  87-420. 
App.    Dlv.    22-158,    593:    35-232; 
37-396:     42-243:    46-144;     52- 
350,    595;    54-100;   59-614;    70- 
60;   75-117;  80-384 ;   81-455; 
99-223;       103-597;       112-865; 
11.3-11,    679;     122-622;    124^ 
3.*.0.      443;      128-498;      134-41; 
1.35-881  ;     136-290;      137-301. 
846:  140-32. 
Misc.  22-74.   82;  .32-292:  42-622; 
4.3-29S:  44-463,  470;  46-329; 
54-446;    61-140;    65-346;    70- 
405;  71-193. 
N.  Y.   Supp.   18-581;  48-86:  BO- 
SS; 61-817;  66-349:  69-88;  74- 
1113;    77-458;    80-730;     93- 
95H;  98-1078;   107-524  ;   108- 
663.    1080;   114-756;  122-539; 
127-137;    128-419. 
Al)b.    N.   C.   31-447. 
11S8. 
Hun,    80-5G7;   91-199. 
App.    Div.   35-232. 
N.  Y.  Supp.  18-581. 
1189. 
N.   Y.   123-120,  436. 
App.  Dlv.  103-60. 
I      Misc.   52-15. 

1 199. 
I      N.  Y.  Supp.  114-898. 
1046 
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Hiin,  25-587:  76-514. 

App.    DlT.    18-408;    40-103;    64- 

445;   100-36. 
Misc.     14-186:     10-506;     4»-20; 

01-438:  70-338. 
N.    Y.    Supp.    87-402;    »5-1036; 

128-722. 
Civ.    Proc.    14-438. 
N.  Y.   Super.  46-148. 
N.  Y.  Ann.  Cas.  2-lfl4. 
Week.  Dig.  10-454. 
120S. 

Hnn.    7-66. 
Week.  Dig.  9-319. 
1204. 

N.  Y.  50-689:  51-136;  87-599. 
Huu.  18-316:  26-619:  34-544;  60- 

292;  64-567;  71-326:  86-84. 
App.    Dlv,    10-618:    42-333;    73- 

300;    105-55;    131-655;    130- 

99. 
Misc.   8-477;  16-97;  23-627;  63- 

119. 
N.    Y.    Supp.    41-1057;    76-851; 

116-110:  116-110. 
Abb.   N.   C.   18-369. 
How.   60-499. 
1205. 

N.  Y.  102-337. 

App.   Dlv.    16-618;   70-170;   111- 

10.      11:      116-496;      124-359, 

775;  131-655;  137-400;  180- 

99 
Ml.V.   11-624:  16-18.  97:  63-119 
N.  Y.  Supp.  82-920:  44-1057:  62- 

1120:    07-516:    lO 1-455;    116- 

110;  121-218:  128-137. 
Civ.   Proc.    15-171. 
N.   Y.   Super.  42-202. 
Week.   Dig.  7-107,   219. 
1207. 

N.    Y.    66-485:    84-266;    85-246 

1 26-272 :       133-005 :       1 34-219 

140-255;     143-302;     144-326 

102-128. 
Hnn,  12-398;  18-406:  20-153;  73- 

323;    81-488;    84-317.    383:    80- 

587. 
App.    Dlv.    1-150,    282:   7-81:   36- 

217;     44-82:     46-405:     54-128; 

56-13;  68-190;  62-484;  66-567; 

70-23:  73-300,  412:  76-220:  81- 

327;    86-230;    08-567;    102- 

428;  i06-:?:5n:  110-211;  125- 

KSJ);     127-ir.O:     133-917:     131- 

449;    130-317;    140-632;    141- 

338. 
Misc. '7-652:  10-106:  12-507:  14- 

.598:     16-426:     18-552:    25-123; 

30-69:  33-717;  42-43,  251;  45- 

295;   03-457;    64-292;    71-332. 
N.  Y.  Supp.  64-1021;  66-397;  67- 

345,    .382:   68-253.    680:   70-750; 

78-247;  76-851;   77-49;   78-44; 

81-431  :    83-316 :    00-077  ;    04- 
401;    104-621;    117-129;    llO- 


301;  126-982,   1087;   127-1100. 
St.   Uep'r.  6-10. 
Civ.  Proc.  6-158. 
Abb.   N.   C.    18-137. 
N.  Y.  Ann.  Cae.  1-278;  8-242. 
1200. 

N.    Y.    162-263;    168-173;    170- 

378;   183-S78;   108-286. 
Huu,   70-{;3:  02-82. 
App.  Dlv.  13-602;  49-13;  62-543; 

113-862;      122-668;      182-352, 

186-676. 
Misc.     14-539:     22-551;     28-200 

20-6:38;    46-341  ;    65-41.    627; 

N.  Y    Supp.  35-1082:  86-636;  58- 

1018;   63-887:    71-122;    90-882. 

02-208:   107-61.   508:   116-859; 

ll«»-274;    121-93;    122-609. 
Civ.  Proc.   14-.388. 
Abb.    N.    C.    16-86. 
N.  Y.  Ann.  Cas.  2-869. 
1210. 

App.  Dlv.  137-782. 
N.   Y.  77-515;   103-274. 
Misc.   7-343:   0-231. 
N.    Y.    Supp.    122-543. 
1211. 

App.  Dlv.  14-301 ;  01-534  ;  lOO- 

135;  117-769;  120-155;  122- 

170. 
N.  Y.  Supp.  106-616. 
Abb.    (N.   S.)   12-380. 
Johns.    ClL   2-172;   6-283. 
1212. 

N.    Y.    86-253;    177-236%    182- 

285. 
Hun,  38-548. 

""%;  04:441*-^'    ^''■^'    ««- 

Misc.' 23-337:  45-159. 

N.   Y.   Supp.  63-267:  86-71. 

N.  Y.  Ann.  Cas.  6-65. 
1213. 

N.    y.  86-253. 

Hun.  20-571;  60-6. 

Mlsc    23-337:  42-48. 

St.  Rep  r.  18-826;  35-108. 

Abb.    Pr.  6-1. 

How.   6-238. 

N.  T.  Ado.  Cas.  6-66. 
Snbd.  1. 

App.  Dlv.  31-290. 
Snbd.  2. 

N.  Y.  130-512. 
1214. 

App.  Dlv.  44-105;  66-319;  70-25; 
03-116. 

Misc.  10-676;  67-591. 

N.  Y.  Snpp.  8T-28. 

Hov.  60-454. 
1216. 

App,  Dlv.  66-319;  70-25;  08-116; 

Misc.    10-676:    16-620;   46-294. 
N.  Y.  Supp.  47-176;  94-511. 
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N.    y.    132-367;    1IM^530;    148- 

259 
Hun,  88-171. 
App.    Dlv.  44-106. 

^!'y.  "sa'p^'e^v^;  toa-sos. 

civ.  Proc  14-45. 
1217. 

N    Y.    5S-280;   88-216;   112-891; 
134-527:    142-152.       ^^  ^^ 

Hun,  21-595:   20-571:  67-^ 

App.  Div.  1-404;  12-477;  14-370; 
114-406. 

Misc.  •IO-340. 

N.  Y.  Supp.  lO2.,305. 

St.  RopT.  Bl-364.   ^^^ 

N.  Y.  Ann.  Ca«.  4-24& 
Sulid.  1.  _^ 

N.    Y.    142-152:   148-259. 

Hun.   HS-171. 

App.  Dlv.  40*363. 

Misc.   28-331.        

N.    y.    Supp.  35-5SS. 

St.   UepT.  47-644. 
1218. 

Hun,  19-306. 

Misc.  16-295;  ur-340. 
1819. 

Hiin.  29-571 ;  40-288. 

App.   Div.  102-428. 

N.  Y.  Supp.  92-512. 

Civ.  Proc.  14-342. 

Abb.  N.  C.  3CM06.  ^^^ 

N.  y.  Ann.  Cas.  1-119. 
Sabd.  1. 

Misc.   10-677. 
Sabd.  2. 

App.  Dlv.  14-389. 

App.  Dlv.  79-160;  115-496;  137- 

NY.    Supp.    30-153;    101-455; 

121-718. 
Abb.  N.  C.  31-464. 
Law  Bull.  1-30. 
1221. 

133. 

Misc.  53-47. 

N.     Y.     Siipp.     88-760; 
102-lOOt?. 

St.  Rep'r.  21-7U. 
Snbd.  3. 

Hun,   42-604. 

St.    Rep'r.   4-639.        ^^ 

Abb.   N.  C.  18-410.  420. 
1222. 

N    Y    108-41:  198-697.     ^ 

APP    1)1  V.  t!H;566;  102-427. 

M  so.   22-258:   5:i-i8,^  ^. 

N.  Y.  Supp.  60-40;  03-512. 

*^p.   Dlv.  08-567:  102-427. 
Ty    sS;rBO-46;  92-512;  102- 
-1006.  ^^ 


1226. 
N.   Y.  101-187;  199-12w 
App.   Div.  80-161;  90-164;  124- 

N.^  Y."  Snpp.   89^200. 
Civ.  Proc.  9-178. 
How.  K.  S.  S-442. 
Subd.  1. 
Hun,  26-494. 
Abb.  N.  C.  17-299. 
1227. 

N.   Y.  131-641. 
1228. 

N.    Y.   76-240;  97-610. 
Hun.   31-140:  79-242;   87-873. 
App.  Dlv.  15-281:  2«.16;  30-77; 
%-5G7;    49-396:    77-264;    «0- 
43:  04-509:  llS-343:  134-775^ 
120-510:   130-1^4;   14<>-285. 
Misc.    7-306;    27-076;    45-159; 

65-404.  ^^^ 

N.  y.  Supp.  58-50,  824;  «3-431; 
80-146  ;     103-505  ;      110-335  ; 
125-123. 
St.  Rep'r.  12-66S. 
Civ.   Proc.   19-203. 
N.  Y.  Ann.  Cas.  2->1&0l 
1229. 

Hun,  23-230:  31-140. 
APP.    Div.    40-565;    49-896;   92- 
:W1;    130-194.  ^,  «^     -,«^ 

MSsc.   7-.^»6;  9-514;  24-337;  39- 

394 :   46-159 ;   55-404. 
N    Y.  Supp.  28-196:  52-489:  »8- 
50;  0»i43l;  79-367;  86-107^ 
Abb.  N.  C.  29-263. 
1230. 

N.   Y.  4.^-99. 
Anp.    Dlv.   15-281.    ^ 
Misc.    4a-l.-»9:   51-338. 
N.   Y.   Supp.    100-328. 
Woek.   Dig.   19-187,  464. 
1281. 

N.   Y.  97-610. 


91-676; 


APP.   Dlv.  15-281;  88-l«4. 
Miw.  45-159. 
N.  Y.  Supp.  ft%4n. 
Civ.  Proc.  14-176. 
1232. 
App.  Div.  e6-319, 

N.  Y.  190-245. 
App.  Dlv.  49-358. 
Kisc.  11-12. 
12.'»5. 

Hun,  04-127^ 
App.  Dlv. 

N.  Y.  Siipor.  40-134. 

N.    y.    81-183;   82-800:    119-153. 

App.'  D?^**i8.564;  29-603:  113- 
S61:  114-861;  124-803;  125- 
263;  130-349. 


NOTJSS 


Misc.    17-733;    45-159;    63«47; 

55-50. 
N.   Y.   Supp.  51-178;   102-1006; 
10«-219;   100-225. 
1237. 

N.    Y.    110-153;    163*110. 

Hun.   70-64. 

App.  Div.  Ott-400  ;  113-396  ;  110- 

335;  130-349;  138-247. 
Misc.    25-139;    42-43;    45-601; 

55-59;   00-415. 
N.  Y.  Supp.  80-314;  01-32;  OO- 
137;    10«-21»;    113-581;    122- 
162;  1028. 
Civ.   I'roc.  23-237. 
12SS. 

N.   Y.  K2-30a 

Misc.  17-733;  50-279 ;  56-59. 
N.  Y.  Supp.  100-219. 
1230. 
N.    Y.   168-54. 
How.  26-180. 
Misc.  65-50. 
N.  Y.  Supp.  100-219. 
Barb.  42-598. 
Wend.  23^66. 
1240. 
N.   T.   4S-481;   77-423;  106-263; 

163-278. 
Hun,    29-630. 

4.pp.    Dlv.    31-292;    40-103;    4«- 
102;  68-14;  «M-403 ;  88-500; 
122-120. 
Misc.   51-419. 

N.     Y.     Supp.    74-194;    85-141; 
06-191  :     101-725 ;     103-606  ; 
120-1033. 
St.  RepV.   10-255. 
Civ.   Proc,   7-328;  11-422. 
Abb.  N.   C.  30-34. 
N.  Y.  Super.  54-00. 
N.  Y.  Ann.  Cas.  1-104;  4-818. 
Snbd.  1. 

N.    Y.    137-062;    140-527;    163- 

278. 
Hun,  7-209;  25-569;  86-379;  41- 

3o5;  48-588. 
App.  Div.   1-155. 
St.  Kep'r.  61-860. 
How.  N.   S.  2-20T. 
Daly.  10-34. 
Snbd.  SB. 

Hun,   81-815. 
Sabd.  3. 

Hun,  23-366. 
Sabd.  4. 

St.   Rep'r.  35*683. 
1241. 
N.   Y.   73-613;  137-552;  163-278. 
Uun»   30-630;    82-193;    36-378; 

41-S.-2. 
App.    Div.    20-529;    48-102;    88- 

501;   122-120;    132^464. 
N.  Y.  Supp.  32-272;  62-632;  85- 

141  ;   HMJ-606. 
St.   Uep'r.   21-456;   60-416. 


Civ.   Proc.  4-152;  18-29l 

Abb.  N.  C.  20-151. 

Dem.  5-449. 

N.  Y.  Ann.  Cas.  1*104. 
8«bd.  1. 

N.  Y.  163-278. 

Hnn.  25-589;  48-566. 

Misc.    11-281. 

St.  Uep'r.  62-561. 
Snbd.  2. 

Hun,  36-880;  37-507. 

Misc.   11-281. 

Civ.  Proc.  7-330;  8-194. 

How.  N.  S.  2-20a 
Snbd.  3. 

App.   Div.    100-36. 

Abb.  N.  C.  21-351. 
Snbd.  4. 

N.    Y.   163-273. 

Uun,    2O-6a0;    36-381;    68-536; 
78-347. 

App.  X>iv.  40-163  ;  84-403  ;  100- 

Mlsc.'  15-364. 
N.  Y.  Supp.  20-126. 
St.  Rep'r.  35-833;   52-561. 
Civ.  Proc.  7-331. 
Abb.  N.  C.  30-34. 
How.   N.   S.  2-209, 
1244. 

App.   Dir.  128-861. 
Hun,   12-577. 
Abb.  N.  C.  4-868. 
1245. 

N.    Y.    163-54. 
Misc.  6-399. 
1240. 

N.    Y.    68-534;    81-184;    163-60, 

274. 
Hun,  31-626;  31-103;  81-235. 
App.  Div.  48-103:  107-100,  114; 

125-263;  143-140. 
Misc.  6-300;  81-471;  60-488. 
N.    Y.    Supp.    30-711;    04-1026; 
100-225;  127-623. 
Snbd.  1. 

App.   Dlv.  81-171. 
Snbd.  2. 

N.  Y.  70-565. 
Snbd.  3. 

App.   Div.  lOT-100. 
1247. 
Hun,  23-484. 
Misc.  60-488. 
1248. 
Misc.  00-488. 
N.  Y.  Supp.  12T-623. 
1250. 

Hun,   73-23. 

App.  Div.  77-498;  1O7-109,  114. 
N.   Y.   Supp.  04-1020. 
1251. 
N.    Y.    140-.374;    143-567;    147- 

665;  1G3-54. 
Hun.     73-23;     75-501;     70-228; 
83-203. 


1040 


NOTES. 


App.    Dlv.   8-340;  32-93;  45-49rj; 

5«-31;  52-113;  77-498:  80-294; 

101-124.     35J);     105-574;     112- 

158;  148-149. 

Misc.  0-398;  27-30;  31-341;  45- 

483;  55-625;  01-341. 
N.     Y.     Supp.     47-800;    64-1044; 
65-557;     67-425;     81-11;     91- 
937;     92-734*     94-221;     113- 
289. 
St.   Rep'r.  15-217;  61-231. 
Civ.   Proc.  15-11. 
N.   Y.   Super.  55-11& 
N.  Y.  Ann.  Caa.  1-23, 
1252. 

N.  Y,  143-571. 

Hun.     03-41;      75-499;      80-114. 

206. 
App.     Div.     22-93,     W;     52-113; 

115-862. 
Misc.    20-499;    51-233;    54-467; 

58-359;   59-24. 
N.    Y.     Supp.     47-800;     64-1044; 
10O-814;       101-62;      lC»-606; 
111-1081;  121-501;  129-626. 
St.  Rep'r.   15-217. 
N.   Y.  Ann.  Gas.  1-22. 
1253. 
N.  Y.  130-482. 
Hun,   56-277. 
Misc.  31-626. 
N.  Y.  Ann.  Caa.  4-351. 
1254. 

N.   Y.  3-185. 
1255. 

App.   Div.   105-575. 
Misc.  7-566;  45-484. 
N.  Y.  Supp.  94-221. 
3256. 
N.  Y.  S7-10;  133-510. 
Hun,  35-637. 
App.  Div.  77-498. 
1200. 

N.  Y.   Ann.  Cae.  6-406. 
Subd.  1. 

N.    Y.    118-59. 

App.    Div.    13-007;  44-300. 

Misc.     15-307;     26-64.    664;    27- 

446. 
N.  Y.  Supp.  60-760. 
Subd.  2. 

N.  Y.  50-396;  58*581. 
Subd.  3. 

Hun.  81-371. 
1201. 

App.    Div.    131-78. 
Misc.  54-306. 

N.   Y.    Supp.   107-727;   115-962. 
How.    49-105. 
1204. 

N.  Y.   50-396. 
App.    Div.    181-78. 
N.  Y.   Supp.  115-962. 
124iO. 

Hill,  4-619. 
1207. 

N.    Y.   50-396. 
App.  Div.  78-590. 
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1268. 

App.  Div.  137-439. 

N:  Y.  8upp.  121-738. 
1200. 

N.  Y.  52-434;  03-361. 

Misc.   54-554. 

N.  Y.  Supp.  129-1035. 

N.   Y.  Ann.  Cas.  10-129. 
1270. 

N.  Y.  57-229. 
1272. 

App.  Div.  107-110,  114. 

Misc.   0-399. 
1273. 

N.   Y.   115-163. 

Huu,   49-381;  09-419. 

St.   Rep'r.   59-517. 

Civ.   Pioc.   16-187.^ 
1274. 

N.  Y.  28-285,  365;  30-428;  3&- 
409;  30-631;  65-150;  71-58; 
105-682;  117-439;  128-^87; 
151-.J36;   154-749. 

Hun,    11-541;    19-576;   41-76. 

App.  Div.  4-216;  20-532;  22* 
179;  29-582. 

N.  Y.  Snpp.  18-493;  47-113;  51- 
254;  53-999:  55-973;  69-635; 
82-1025;    99-888. 

St.  Rep'r.  45-759. 

N.  Y.  Ann.  Cas.  4-306. 
Subd.   1. 

Hun.  71-134.  \ 

Subd.  2. 

N.  Y.  117-441. 

Hun,  27-GOl;  37-137;  40-118: 
55-40S;  71-134. 


Ap]>.  Div.  20-201;  38-33:  48-8; 
44-351;  45-290;  82-352;  114- 
310. 

Misc.    25-31. 

N.  Y.  Supp.  5-681 :  46-790. 

St.    Rep'r.    5-68;    23-567;    64-76. 

Civ.    rroc.    11-143;    16-188;    21- 
168. 
Subd.  3. 

Hun,  57-804. 
1275. 

App.  Div.  114-311;  187-782. 

N.  Y.   Supp.  99-893;  122-543. 

Clv.  Proc.  15-24a 
1276. 

Hun,   69-419. 
1277. 

App.   Div.   82-852. 

N.  Y.  Supp.  82-1025. 
1278. 

N.  T.  93-87;  123-115.  406;  134- 
172. 

Hun.  06-403. 

App.    Div.   88-300. 

Mi«e.   40-034. 

St.   Rcp*r.  11-285. 

Abb.   N.   C.   20-321;  29-403. 


NOTBS. 


12T0. 

N.  Y.  70-602;  0^-622;  95-657; 
104-525:  114-80.  518;  124^ 
483;  133-240;  137-589;  1«2- 
324;  163-417;  1H8-431;  103- 
560;  199-539;  200-265. 

Hun,  15-105,  204;  42-509;  65- 
17;  73-530;  81-283;  90-164, 
208:  92-474;  93-398. 

App.  D!v  3-166;  7-80;  10-506; 
21-536;  52-536;  07-137,  476. 
76-611;  77-440;  81-91;  82-2, 
26,  219,  387,  441,  504;  83-67. 
583;  69-251;  70-65;  72-493; 
336,  555;  84-275.  325.  383,  407, 
570:  85-123,  350.  415:  86-470; 
87-144,     224,     355,     3*6;     94-2. 

201,  213,  216,  298,  354;  95-267; 
96-71,  196,  242,  437,  492;  J»7- 
223,  537,  632;  98-42.  177,  187, 
495;  100-202.  430;  102-318, 
390;  103-362;  104-113  ;  105- 
446,  680;  106-431;  107-426; 
111-199,  293,  480,  578;  112- 
255,  713,  853;  113-717;  117- 
56,  516,  722;  118-106,  194, 
743;  1 J  9-30,  169,  484,  509, 
724;  120-53.  288,  430,  536, 
586,  748;  121-77,  188;  124- 
158,  367,  607;  125-76.  117, 
192,  261,  538;  126-177,  335, 
368,  691.  710.  808;  127-473, 
516,  541.  855;  128-167,  200, 
223,  253,  329,  528,  616,  683, 
811;  130-78,  85,  259,  539.  658; 
131-13,  282,  486,  644,  676,  781; 
132-200.  476,  685.  720;  133- 
213,  571.  628,  753,  858,  993; 
137-158,  578.  838;  138-108, 
519,  601;  139-79.  175.  258. 
300,  347.  433,  522;  140-88. 
197,  319. 

MlBC.      8-606:      10-274;      12-216; 

25-33;  43-264;  61-241. 
N.  Y.  Supp.  30-790 ;  52-33 ;  54- 

380;  73-592;  76-598;  94-281; 

128-997. 
Civ.  Proc.   19-262. 
N.  Y.  Ann.  Cas.  6-l.«l2. 
1280. 

N.  Y.  79-301;  200-265. 

Hun,  t»0-211. 

App.    1)1  V.    10-508;    60-457;   69- 

252;    87-145;    97-632;    107- 

426:     111-480,     579;     121-188; 

132-720. 
Misc.  8-600;  61-241. 
N.  Y.  Supp.  54-386;  69-894;  89- 

86B. 
1281. 

N.  'y.     104-525;    133-240;    162- 

.324;    103-417;    174-131;   200- 

202,  265. 
nun.  90-209. 

App.  Div.  31-5.37:  52-536:  54- 
152;  69-252:  72-493;  81-168; 
88-339 :  97-r,32 :  1 07-426 ; 
111-480,  579;  121-188:  1112- 
720. 

io; 


Misc.  8-606;  57-210;  61-241. 
X.   y.  Supp.  54-386;  76-598;  89- 

869. 
1282. 
N.    V.    75-495;    76-543;    78-302; 

98-434;       119-414;       136-287; 

153-309;  198-286. 
Huu,  54-312;  84-390. 
App.    DIv.    14-227;    16-475;    33- 

547  ;  42-570  ;  49-614  ;  76-109  ; 

83-429  ;       84-397 ;       88-336  ; 

109-536;    114-248;    118-34  i. 
Misc.  8-482:  30-09;  45-153;  60- 

150;    65-418. 
N.  Y.  Supp.  53-957:  82-422;  91- 

952  ;     96-306 ;     99-870 ;     103- 

505:   113-70. 
Civ.  Proc.  15-436;  19-244. 
Abb.   N.   C.  31-417. 
1283. 

N.  Y.  98-434. 

App.     D!v.     8-314:     14-227:     16- 

475  :  33-607  :  7<J-190  ;  80-228  ; 

109-,536:  139-317. 
Misc.  23-(i2;  «W-418. 
N.     Y.     Supp.     85-924;     96-.306; 

123-1026. 
X.    Y.    Ann.    CflS.   6-309. 
1289. 

App.  Div.  131-83. 
1290 
N.  V.  98-434:  100-243:  136-287: 

153-309:  157-423;  198-286. 
Hnn,     21-257;     33-3.54;     43-586; 

49-2.38:  66-404. 
App.  Div.  33-547;  109-.536;  116- 

592;   118-344. 
Misc.     25-139;     2l>-5."»3:     30-69; 

60-150. 
N.  Y.  Supp,  5:t-957:  54-930;  84- 

1105;   96-306;    103-505;    113- 

70. 
Civ.  Proc.  15-436. 
Abb.  N.  C.  29-404. 
1291. 

N.    Y.  98-434. 
App.   Div.  109-536. 
St.  Rep'r.  50-132. 
Snbd.  1. 

Abb.  N.  O.  13-30;  29-404. 
Subd.  3. 

Ilun,  66-404:  78-302. 
Civ.   Proc.   13-87;   15-436. 
1292. 

N.   Y.   102-464;  132-867. 

Hun.  41-444. 

App.   Div.  33-546;  49-614. 

Misc.   7-16:    12-25;  59-509;  60- 

160;  01-402. 
X.  Y.   Supp.   110-967;  113-70. 
1293. 
Civ.  Proc.   14-172. 
Al»b.   N.   C.  29-479. 
1294. 

N.  Y.  106-663:  128-426. 
Ilun,     44-260:     01-52.3;     76-510; 
77-175:   80-176:   91-300. 
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App.    DIv.    1-130;   5-284;    «-549; 
13-Ga3:   16-294;   20-69;  28-73; 
51-510:     62-480;     63-488;     06- 
582;    71-1,    534:    84-449;    03- 
114;    O5-104;    110-746;    123- 
388;     127-143,     931;     128-170; 
134-438:   138-879;    140-755. 
Misc.  0-121;   7-094;  9-689;   12- 
101;    13-52;    24-373;    43-73; 
54-590;   50-352,  467. 
N.   Y.   Siipp.  28-407;  30-52;  34- 
74;     4^1-503;     50-893;     r>3-677; 
05-77:     71-705;     72-959;     75- 
657.   923:   81-321:   SO-240;   87- 
23;     88-502;     07-433;      104- 
956;    107-195.    942;    111-288; 
112-653;     110-395;     123-511; 
129-23,  961. 
Civ.   rroc.  15-68,  176.  187. 
1205. 

N.  Y.  100-243. 
llun,  27-18. 
Civ.   Proc.  8-95. 
1206. 

Mlsc  56-583. 
N.  Y.  Supp.  107-85. 
Civ.    Proc.  16-68. 
N.  Y.  Super.  55-20a 
1207. 

N.   Y.  104-613. 
App.   Div.  51-192;  121*268. 
Misc.   27-50. 
N.  Y.  Supp.  105-798. 
N.  Y.  Kuper.  60-239. 
1208. 
N.    Y.    104-613;    110-665;    110- 

117;   108-207. 
Iltm,   70-127;  02-326. 
Aup.   Div.  51-191. 
N.   Y.   Supp.   02-303;  64-241. 
1200. 

N.    Y.    108-207. 
App.    DIv.    51-192;    128-011. 
N.  Y.  Supp.  64-241. 
1300. 
N.   Y.   CO-112:   76-106. 
Hun,   10-17;  51-360;   61-4;  80- 

257. 
App.  VW.  13*607;  26-68;  70-102; 

07-i;i8. 
Misc.    J  0-552;   20-342. 
N.    Y.    Supp.   30-14;   40-41;  60- 

507;  80-G06. 
Daly,  0-4S2. 
1301. 

N.     Y.     05-025;     104-394;     121- 

156  ;  170-448  ;  200^200. 
Hun,   38-531;   41-455;   75-516; 

81-128. 
App.    1)1  V.    14-308;    24-40.5,    521'. 
40-12;     42-^82;     85-292;     87- 
32H;    80-.")  1  ;    0O-70  ;    01-57; 
102-415;   118-7;   138-148. 
Misc.  31-il9,   181 ;  45-590 ;   40- 

152. 
N.  Y.  Supp.  83-308;  84-457;  8.%- 


673,      889;     01-8;      05-1101; 

107-669;  123-304. 
N.  Y.  Ann.  Cas.  6-270. 
1302. 
Hun,      12*394;     16-375;     17-13, 

241. 
1S03. 

N  Y.  85-659;  00-548;  200*201. 

204. 
Hun.  38-531. 
ApD.    Dlv.    16-108:    22-131;    76- 

222;     79-108;    W-034 :     lOO- 

61S;    117-358;    128-775;    136- 

452.    481;    137-764;    180*591, 

918 
Mlsc.'7-fiOl;  28-642. 
N.  Y.  Supp.  47-899;  78-397;  7»- 

980;    100-932;    108-177;   113- 

101;    120-980;    121-159;    122- 

571;    124-189. 
St.   Kcpr.  15-745,  963. 
Civ.  Proi\  14-290. 
Weofe,   Dig.  23-70. 
Connoly,  1*170. 
How.  61-396. 
1304. 
App.    Div.    11-196;   84-16S;   8«- 

542;   80-305. 
N.  Y.  Supp.  55-092. 
How.  67-201. 
1300. 
Hun,  14-118. 
How.  6:i-405. 
1307. 

N.  Y.  134-580. 
N.  Y.  Supp.  33-89. 
1308. 
N.  Y.  72-613;  lOO-Oie, 
Hun,  6:t-47. 

App.   Dlv.    117*350;  136-482. 
Misc.   20-52. 
N.    Y.    Supp.    55-334;    103-177; 

121-ir>0. 
St.  Bep'r.   15-100. 

i8oa 

N.  Y.  71-4G6.  588:  75-585;  76- 
104,  109;   I01-29i;  102-312. 

Hun,  10*220;  87-370;  80-872; 
02-326. 

App.  Div.  80-S28;  38*425;  4»- 
631. 

Misc.   12-35;  26-50. 


N.    Y.  Supp.   33-80;  85-412:  36- 
904;    62-4.31;    55-334;    ^  — 


oi-aoo. 

St.   Repr.  14-8. 
1310. 
N.    Y.   »2-nSl;   180-ia 
Hun.  40-l&'{:  00-302. 
App.     Dlv.    6-211:    21-268;     43^. 

620;     78-578;     124-378;     13S- 

125. 
Mls(\    20-275:    45-653;    53-42; 

57-182;  60-311* 
N.  Y.  Supo.  70-.-,6G:  88-356;  lOSS- 

923:    107-940;   108-811;    125- 

0^5. 
riv.  Proc.  14-415. 
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NOTBIS. 


1311. 

Hnn.  8t-S81. 
App.  Div.  33-559. 
MI«c.  44-227;  66-450. 
N.  Y.  Supp.  88-1036;  107-884. 
lo1.2« 
N.    Y.  85-652;  87-400;  95-675. 
IFun,   75-186. 
Misc.  47-492. 

N.  Y.  Supp.  66-284 ;  94-187. 
St.    Repr.    19-14;   67-28a 
Sabd.  1. 

Dem.  4-87;  6-288. 
Sabd.  2. 

N.  Y.   117-116. 
App.    Dlv.   54^7. 
1313. 

N.   Y.  104-394. 
Misc.  59-539. 
N.   Y,   8app.  112-408. 
1314. 

Hun,  75-187. 

App.  DiT.  aO-375;  14SI-788. 
MiKC.  38-596;  59^584. 
N.  Y.  Supp.  78-77;  ia7-44& 
1315. 

N.  Y.   J50.3S2. 
N.  Y.  Supp.  64-516. 
GIv.   Proc.  8-414. 
1316. 

N.  Y.   77-388;  81-122,  128;  104- 
894;     121-156;    126-423;    137- 
410;     141-171;     150-54^;    164- 
399;   198-196. 
Hun,     38-531;     41-455;     60-317; 
74-523;    75-516;    84-39T;    87- 
154 
App.'  D!t.    4-363;    22-541;    24- 
465,    520;   38-338;    39-565;   80- 
152:     8»-551;     96-79;     91-57: 
100-465;     103-495;  113-19i); 
115-499,  1187;  12^1-668;  120- 
663. 
Miflc.  31-181;  4ff-.'i96. 
N.  Y.  Supp.  aO-700;  32-356;  3.1- 
1Q24;     48-15;     49-41;     56-997; 
63-974;    79-1068:    80-652;    85- 
889;    86-396;    91-8,     561;    0:5- 
140;    101-455;    107-50S;    111- 
231:    li:i-841;    114-784, 
Abb.   N.   C.  31-140. 
N.  Y.  Ann.  Cas.  1-27;  2-165;  6- 
270. 
1317. 

N.  Y.  67-637;  69-462;  74-216; 
75-479:  76-385;  100-147;  121- 
156:  126-423;  137-410;  i;i8- 
670:  141-171:  152-505;  154- 
715;  137-449;  158-43;  176- 
aOS;  107-79. 
Hnn,     16-104;     17-538;     60^844; 

69-436;  76-,'>16;  83-429. 
App.  DiT.  3-56;  4-440;  16-469. 
475;  20-28:  23-223;  24-4ril : 
30-290;  37-491;  39-047;  5:5- 
420.  64S:  6R-409;  81*446:  lOl- 
149;  167-869;  IIO-l'o};  ii::- 
874;   11  I-S04;    1:51 -."•:!». 


Misc.  14-803;  25-477;  61-143. 
N.     Y.     Supp.     44-935:     48-854; 
66-88;  6».1093;   73-095;  91- 
511;   116-172. 
N.  Y.  Ann.  Cas.  2-Z15;  4-82a 
1318. 

""•186-^'""^  ^^-^'  *^-^' 

App.  Div.  131-569. 
1321. 
Misc.  61-340. 
^N.   Y.    Supp.    113-289;   116-172. 
1323. 

N.  Y.  77-423:  80-66;  98-480; 
106-616;  lda-367;  146-345 
131-552;  156-138;  177-401. 
App.  Dlv.  1-130;  16-294;  23- 
599;  33-557;  52-624;  81-168; 
96*623  ;  101-196 ;  116-721 : 
122-^8. 
Misc.  7-16;  11-271;  26-836;  60- 

160. 
N.  Y.  Sopp.  32.251;  46-802;  68- 
1012;    60-312;    91-012;    106- 
990;  113-70. 
Civ.    Proc.    19-067. 
Abb.  N.  C.  29-359,  479. 
1324. 

N.     Y.     49-78;    63-349;    68-636; 
60-634;    69-209;    7^101.     141 
72-49t);    73-1,   187,   437;   74-28. 
145,  177,  382,  608;  76-375;  7«- 
326,  517,  540;  77-610. 
App.   Div.  80^154. 
N.   Y.  Supp.  86-552. 
1326. 
N.    Y.    57-363;    60-112;    76-250: 
101-18;       116-63^      160-312: 
103-79. 
App.   Dlv.    136-481. 
Civ.   Proc.   14-307:  16-49. 
N.  Y.  Ann.  Cas.  7-126.  180. 
1326. 
N.     y.    60-374;    74-82;    82-610; 
85-241;  92-682;  107-645;  128- 
303. 
II  un,   76-330:  89-370. 
App.    DiT.    22-131;    66-110:    73- 
468;  86-504;  95-360;  186-481; 
138-416. 
MiBC.     13-527;     18-527;     22-258; 
26-50;    20-274;    48-423;    63- 
42;  57-182;  58-177. 
N.   T.  Supp.  65-334;  47-770;  77- 
207;    89-488;    loa-923 ;    167- 
940. 
St.    Rep'p.    15-199. 
Abb.    N.   C.   29-179. 
Daily  Reg.  83-1429. 
li*27. 

N.    T.    60-374;    63-84;    124-189* 

128-303.  • 

Hun.     20-598;     31-629;     76-339; 

80-370. 
App.     Div.    15-337;    18-504;    2tf- 
100;    30-21X);    79-430.    432;    95- 
r'.(;f»;   110-448;   120-210;  142- 

41)0. 


NOTES. 


Misc.    32-386,    ^;    25-?27;    20- 

•274  •   63-42  :   57-182. 
N    Y    Supp.  50-4o4;  54-828;  55- 

334  ;  105-188. 
Civ.  Proc.  19-203. 
How.  ««-283. 
T.  &  C.  1-230. 
1828. 
N.  Y.  107-645. 

A;|^Dnt465;  110^48;  142- 

Misc. '53-42;  57-182. 
N.  Y.   Supp.  72-827. 
St.  Kep'r.   12-575. 
1329. 

N.   Y.  102-224. 

5S;:   'Slf'«-4C5;      110-448  = 
^20-211 ;  142-406,      - 
Misc.  S««.450;  57-182. 
N.  Y.  Supp.  72-827  ;  106-188. 
Civ.  Proc.  6-226. 
Daly,  lt>-365. 
1830. 

Misc.  53-42:  57-182. 
App.    Div.    142-406. 
Civ.   Proc.    15-42. 

^N.^Y.    119-632;    124-180;    139- 
540. 

ADD  ®Drv^*5-537;  13-613;  22- 
132-  29-482;  31-312:  35-237; 
39-*630:    79-430;    J4?-4»6;    .., . 

Misc.    2:J-5G5;    26-5i)0 ;    5^42, 

N  *^Yr^lupp.  30-087;  47-800;  51- 
1068?  i53-722;  54-764;  127- 
48. 

Civ.   Proc.   19-103. 

Abl).  N.  0.  57-308. 

*^N.%.  5S-583;  128-303. 
Abb.  N.  C.   10-407. 
How.  03-84. 

^^n'^'y.    T5-611;    84-466;    98-458; 
128-303.  ^  „^ 

Hull,    33-100;    70-330. 
N.  Y.  Rnpp.  55-334. 
How.   03-84. 

^^n'^^Y.  90-476;  98-458;  190-245. 
Hnu     34-485;   00-506. 
ADV.    Dlv.   2i-10<>:   f»l-*'9»   121- 
286      Il7-:iri0;    122-350;     135- 

Mb?o!*    33-445;     OO-5G0;     05-105, 

N  '*Y^'  Supp.  47-770:  <W-740;  71- 
948;    103-177:    100-587;    112- 


5p%":  DW.'2i-2i$7;  68-452;   137- 

482. 
Misc.   15-527. 
N.   Y.  Supp.   122-724. 
11'i7 
'n.  Y.  84-466;  87-623;  97-1;  9»- 
661-    102-159:    103-156:     lOO- 
454:  111-624;  121-57,  156,  277; 
123-120:      133-178;      143-530; 
150-223;     152-433;     159-169; 
183-346  ;  184-20. 
Hun,  75-516. 
App.  Div.  13-127. 
Misc.  lS-63. 
Civ.  Proc.  15-354. 
N.  Y.  Ann.  Cas.  7-231. 

^'n^'y  76-614;  79-400;  81-852; 
*85-'21;  101-228;  103-1.56;  1«9- 
i54;  125-651;  127-«30;  1»»- 
254  134-512;  140-243;  142- 
270-  147-260;  148-400:  15t>- 
223-  164-229.  278:  156-386; 
167-449;  158-0.  463;  100-47^1. 
483-  102-444,  503:  1O3-50.;- 
104-248.  352, 
166-160,  800: 
199,  383.  440 
428;  174-300; 
285 ;     183-40, 

lHO-261,    289; 

359. 


368;  165-.W»; 
107-462:  16S>- 
170-82;  173- 
177-365:  181- 
373 :  184-301 : 
187-104;     195- 


149-188;     183- 


408;    119-131;    120-425;    121- 
660. 

^^N."'y.  ««-1<52:  94-248;  iSt^^H'- 
121-1 56 ;  1 50-5  44;  1 70-.l.>  i ; 
194-310;  24)0-204.  - 


Ann     niv     34-270:   135-006. 
N^%.  Ann.  Cae.  7-415;  8-240;  »- 
163. 

*^Y.   118-231;   131-507;    1»«- 
244. 
Hun.  66-570. 
1340. 

N.    Y.    79-673; 

230 
Hun    17-142;  19-17;  24-320;  26- 
303;  64-51  81-163;  85-505;  »»- 

4nD    DIv    9-371:  16-472:  66-109; 
•^^jF2.640;  i7*1-318:   109-637. 
MlRC.   16-10;  23-^^2:  43^-J. 
N      Y      Supp.     62-156;    87-10«S; 

'01-045  ;  96-350. 
Abb.  N.  C.  29-470. 
1341. 

Sy,°o.  5o^?-6«..-C2;  58.1SC.;  OS- 

814. 
N     Y.    Supp.    30-853;  67-182. 
civ.  Proc.  19-232. 
Abb.  N.  C.  29-470. 

N   *Y.  79-573;  102-388. 

Hun.  19-17.  74:  21-263;  77-396; 

83-258:  86-505. 


App.     IMv.   '31^553;     101-318; 
Misc.  V2-4O6;   31-463;   63-257. 


NOTES. 


N.  Y.  Supp.  52-130;  04-448;  91- 

945;  »e-S59. 
Civ.  Proc.  lO-L 
1848. 

App.  Dlv.  124-379. 
BIlsc.  6-51;  43-27;  58-180. 
N.  Y.  Supp.  108-811. 
1844* 

App.    Dlv.    42-137;    50-185;    67- 

553;     08-26;     108-2S4;      124- 

379  ;  131-569 ;  140-254. 
Misc.     10-303;     23-642:     42-1R5: 

45-574:   46-422;   47-520;    60- 

310. 
N.  Y.  Supp.  40-668;  52-156;  63- 

804;  73-007,   1119;  85-307;  01- 

36;     02-311;     108-811;      116- 

172;   125-635. 
1845. 

App,  Dlv.  55-109;  140-254. 
Misc.  41-87  ;  46-420  ;  47-520. 
N.  Y.  Supp.  57-393. 
1346. 

N.   Y.   49-1;  62-471;   54-25;  T8- 

605;  84-55;  152-147. 
Uun.  10-141;  23-250;  37-275;  42- 

104;  61-224;   75-514. 
App.   Div.   24-23;  96-370;    122- 

668;   130-460;  135-585. 
Misc.     lO-lvSO;     14-309;     42-185; 

43-611;  45-575;  46-412;  47- 

520. 
N.  Y.  Supp.  35-710;  85-367;  88- 

282;  80-289;  91-30;  02-413 ; 

107-508;  128-631. 
St.    liL'p'r.    30-554;    89-666;    42- 

8;  48-508. 
Civ.  Proc.  15-121. 

SulMl.  1. 

N.  Y.  50-480;  75-25:  90-05;  96- 

507;   113-55;   120-t^3. 
Ilan.    8-3SI):    16-418;    19-9;    41- 

11;  47-152. 
Misc.   11-31«. 
St.    Rcp-r.  4-130. 
MiImI.  2. 

.^'.    Y.   01-236;    79-632;    112-413; 

178-5;i5. 
App.    Div.    1-409. 
St.  Kop'r.  31-S17. 
Civ.    Proc.   7-188;   12-324. 
Wook.  Dig.  20-503. 
Snbd.  5. 

App.    Dlv.    135-587. 
1347. 

N.    Y.    53-630;    76-514;    T8-605; 

112-413;  123-120. 
Hun,  3O-037:  31-25,  289;  46-74; 

55-185:     56-215;     66-558;     74- 

523;  70-541. 
App.     Div.    9-370;    86-354;    63- 

273;    06-527;    95-1  «4;    118-7; 

126-S5;    1 31 -.569:    135-5«.-.. 
Misc.    12-1 H5:  45-575:   40-412. 
N.   Y.  Supp.  41-40«:  73-369:  8."5- 

307;     88-502:    91-86;     92-413; 

103-330;  116-172. 
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St.    Rep'r.    17-511;    30-554;    37- 

803*  50-288 
Civ.  Proc.  4-210;  5-143;   10-121; 

15-193^  19-96. 
Abb.  N.  C.  81-140. 
N.  Y.  Ann.  Cas.  2-274. 
Week.  Dig.  17-389;  21-342. 
Snbd.  1. 

N.   Y.  47-469;  82-572. 
App.   Dlv.   66-530;  82-506. 
Snbd.  2. 

N.   Y.   60-640;   114-500. 

Hun,  18-119;  23-15;  85-437:  88- 

IIL 
App.    Dlv.    14-163;    24-4^    521; 

26-69. 
N.  Y.   Supp.  84-612. 
CIr.  Proc.  7-192. 
AVeok.   Dig.  20-503. 
N.  Y.  Ann.  Cas.  6-26a 
Snbd.  a. 
Hun,  6-201. 

App.  Dlv.  6-425;  126-85. 
Civ.   Proc.   7-192. 
Week.  Dig.  20-503. 
Snbd.  4. 
N.  Y.  51-558;  53-322:  56-72;  58- 

215;    70-101;    74-452;    79-175; 

85-546;   87-355. 
Hun,  15-483:  34-548;  41-584;  42- 

606  *  88—328 
App.  Div.  6-425:  22-541;  55-249; 

66-530;  126-85. 
Misc.  16-151;  61-598. 
N.  Y.  Supp.  114-146. 
Abb.  N.  C.  18-412. 
Snbd.  5. 

N.  Y.  (^3-508. 

App.^  Dlv.  126-85;  189-460;  135- 

N.  Y."  Supp.  114-986. 
Snbd.  0. 

N.    Y.    27-638;    29-684;    40-342; 

50-499. 
1348. 

N.   Y.  87-409. 

Hun.  20-567;  66-558;  76-74;  79- 

641. 
App.   Dlv.  57-101;  66-530;  129- 

268. 
Misc.  45-575;  46-412. 
N.   Y.  Supp.   73-370;   91-36;  92- 

413;   ll;i-861. 
1349. 

N.    Y.   76-214;   93-650;    121-156. 
Hun.  24-320;  31-531:  78-443;  76- 

514;  80-383;  84-161;  85-106. 
App.  Div.  3.%-528;  94-116;  118- 

8;   122-368. 
Misc.  45-575  :  46-412. 
N.   Y.  Supp.  54-820,   916;  91-36; 

92-413:  10<^996. 
N.  Y.  Ann.  Cas.  1-27. 
1350. 

N.     Y.     121-57;     150-544;    198- 

195;  2l>O-206. 
App.    Div.    4-365;    24-55;    126- 

663. 


( 
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Misc.   46-575.  ^    ^    ^ 

N.  Y.  Supp.  40-123;  01-36;  111- 

231 
St.  Repr.  12-642;  16-243. 
N.  y.   Super.  46-148. 
Law  Bull.   1-29. 
1351. 
N.    Y.    Tl-430;    75-250;    76-3255 

123-120;   160-585. 
Hun,  16-586;  24-320;  20-670;  60- 

474;    80-257;    01-172. 
App.  Dlv.  26-00;  20-482;  31-313; 

36-341:    30-638;    64-367;     50- 

482;     83-62;     07-232;     1«0- 

525;  118-101;  HO-lOG;  121- 

263;    122-3r>0;    132-67. 
Misc.  0-r»77:  11-125:  17-733;  20- 

512;  38-661;  47-473;  65-314; 

60-229. 
N.  Y.  Supp.  51-1068;  66-2C3;  02- 

123;     06-666;    60-349;    78-224; 

80-843;    104-460;    106-587. 
Civ.  Proc.  14-361;  16-22,  42,  321; 

10-203. 
Dcm.  6-287. 
1352. 

N.  Y.  146-251;  150-536, 

Hun,  40-557;  70-365. 

App^  Div.    22-100;    31-313;    07- 

N.     Y.     Supp.    47-770;    64-1044; 

80-843 
Civ.  rroc.  15-42;  10-203. 
1353. 

N.   Y.  85-353. 

Ilun,   40-545:   61-4;   73-378. 

App.  Div.  13-550;  138-148;  140- 

Mlsc.'7-.^8:   8-300:  31-107:   32- 

5:?5:  41-87;  46-422:   60-415. 
N.  Y.  Supp.  64-1066:  67-329:  «6- 

599:    02-:ui:    o.%-({28:    ii;i- 
581;  123-304;  129-1037. 

Abb.    N.   C.   31-169. 
1354. 

N.  Y^.  82-366. 

App.  DlT.  26-60 ;  110-335. 

App.  Dlv.  7-480;  105-625;  110- 

334;    136-480:    140-254. 
Misc.  11-382:  41-87. 
1356. 

N.  Y.  60-219;  73-1;  77-001:  146- 

251. 
Hun.  34-584:  41-0:  58-287:  63- 

496;   60-276;   74-191;   76-74. 
App.  Dlv.  3-108:  4-544:  6-28;  O- 

32:  14-57:  15-294:  22-178,  287. 

298;   25-25;    32-8:65-249:50- 

187;   78-496;    106-342 ;    10»- 

mr,:    111-291;    112-S92;     131- 

773. 
N.  Y.  Snpp.  41-202:  47-883;  62- 

618;  OO-.'-m:   70-801;  04-463 ; 

07-503:    116-353. 
St.   RepT.   66-566. 
Clv.  Proc.  16-119. 


1367. 

N.  Y.  107-272 ;  183-230. 

Hun    63-496;   66-805;  02-376. 

App.  Dlv.  4-543:  14-57;  30-2S» 
53  ;  36-494 :  ^8!-234  ;  102-101  : 
106-342;  li)0-635;  121-577. 

N.  Y.  Supp.  36-547;  41-202;  61- 
897;  55-657;  68-301;  85-943; 
02-478 ;  04-463  ;  06-359  ;  106* 
275. 

Civ.  Proc  15-UO. 
1368. 

N.  Y.  28-509:  20-400. 

App.  Div.  7-486.  533;  14-57;  85- 
292. 

N.   y.  Snpp.  68-627;  83-308. 

Week.   Dlff.   20-128,   249. 
1350. 

Hun.   63-496. 

App.  DU.  14-57;  26-69;  01-373. 
1360. 

App.  Div.  14-57. 

Week.   Dig.  23-212. 
1361. 

N.  Y.  128-03:  162-456;  164-353; 
166-305;  174-25. 

App.  Dlv.  14-57;  26-69;  111- 
291;  131-77.3. 

N.  Y.  Supp.  07-503;  116-353. 
1362. 

N.  Y.  54-97. 

MiRC.   41-.^55. 

T.  &  C.  8-608. 
1363. 

Hun.    78-584. 

N.   Y.  Supp.  20-616. 
1364. 

How.   65-396. 

N.  Y.  Supp.  104-500. 

Week.   Dig.   12-235. 

Law   Bull.   1-20. 
1365. 

N.   Y.  36-49;   110-366. 

Hun.  38-149. 

App.  Div.  48-103;  102-432;  136- 
842;   137-194. 

Misc.  60-488. 

N.  Y.  Supp.  121-818;  126-130. 

Civ.   Proc.   15-227. 
1306. 

N.  Y.  21-481;  40-401;  88-611; 
107-303. 

N.   Y.   Supp.  44-55. 

Abb.  N.  C.  20-198. 
i:567. 

N.  y.  110-366. 
1368. 

N.   Y.  86-517. 

.Misc.  66-451:  61-38S. 
i:t60. 

N.   Y.   106-12;  110-366. 

Hun,  70-130. 

Misc.    27-559;    50-24;    61-888. 

App.  Div.  121-439. 

N.   Y.   Supp.    106-278;  111-1081. 

Civ.  Proc  16-22T. 
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N.  Y.  98-4;  13<K487. 

Hun.  33-14:  70-139,   149. 

App.    Dlv.    4«-863;    8T-36;    114- 

441. 
Misc.   26-759. 
St.  Rep'r.  34-827. 
Abb.  N.  C.  20-189. 
Daly.  10-492. 

siibd.  a. 

Hun,  32-19. 
N.   Y.   Supp.   13-804. 
Civ.    Proc.   4-397;  7-401 
Week.    Dig.   20-374. 
13T1. 

N.   Y.  31-350. 
App.  Dlv.  31-308. 
Misc.   10-518;  60-311. 
N.  Y.  Supp.  52-627. 

Hun.   30-233;   38-149;  4S-.133. 

Misc.   41-35a. 

N.  Y.  Supp.  85-115. 
1373. 

Hun,  66-39. 

App.    Dlv.   05-193. 

N.  Y.  Supp.  88-502. 
1875. 

N.  Y.  00-247. 

Hun,  38-142. 

App.^  Dlv.  60-358;  71-597;  128- 

Mlsc"'5e-451;  50-448. 
N.    Y.   Supp.   111-19;  112-900. 
1376, 

N.   Y.  08-1. 

App.    Dlv.   128-453. 

Misc.    50-450;    50-25,    448;    61- 

N.'  Y.'    Supp.    107-274;    111-19; 

112-900. 
Abb.  N.  C.  16-431. 
1377, 

N.    Y.    121-C30. 

Hun.  38-142;  60-42. 

App.    Dlv.    17-184;    60-422;    00- 

358;    70-410;    125-418;     12S-. 

453 
Misc. '35-327:  50-2.5»  234.  448. 
N.   Y,  Supp.  53-885;  61-967;  74- 

607;     75-230;     04-764;     11 0- 

539;  111-1081;  112-700. 
??t.   Rt'p'r.  44-107. 
Civ.  Proe.  10-1. 
Abb.  N.  C.  20-14. 
N.  Y.  Ann.  Cas.  0-75. 
SnbcU  1. 
Hun.    11-380;    24-101:    57-41; 

80-118. 
App.   Dlv.  81-294. 
Misc.  20-510. 
Subd.  2. 

N.   Y.  26-383. 
Hun,  50-404. 


Misc.  7-218. 

N.  Y.  Supp.  0-515. 

Abb.   N.   C.  20-14:  25-53. 
1378. 

N.  Y.  121-026. 

Hun,   70-181. 

Aop.  Dlv.  70-416. 

lllsc.  5e-2d7. 

N.  Y.  Supp.  110-539. 

Abb.  N.  C.  20«14. 
1370. 

N.  Y.  130-313;  146-342. 

Hun.  24-238:  81-235. 

App.   Dlv.   62-115. 

Alisc.  8-420;  5t>-26. 

N.   Y.   Supp.  04-1044. 
1380, 

N.   Y.   130-318. 

Hu^^28-452;  41-196;  70-226;  81^ 

App.*  Dlv.    14-317:    36-595;    62- 
115;  101-350;  115-862. 

Misc.  0-31»8;  7-566;   81-541;  42- 
633;  50-26. 

N.     Y.     Supp.     80-709;   04-1044; 
101-62. 

St.  Rep'r.  80-535:  01-230. 

Civ.  Proc.  10-363. 

N.  Y.  Ann.  Cas.  4-132. 
1881. 

N.   Y.  180-317. 

Hun,   20-12:   8«-18a 

Anp.   Dlv.   52-115. 

Misc.  50-26. 

Sr.  Rep'r.  44-107. 

P.edf.    4-374. 
Snbd.  1. 

K.  Y.  131-80. 

Hun.  80-571:  41-198. 

St.  Kepr.  36-536. 
Snbd.  2. 

Hun,  28-4.'53. 

Civ.  Proc.  8-454. 
1882. 

N.  Y.  50-247. 
1383. 

Misc.  27-200. 
i:i80. 

N.  Y.  13-189:  45-868. 

T.  &  C.  3-210. 
1887. 

Cow.  8-80. 
13K9. 

App.  DW.  188-834. 
1300. 

Hun,  46-50. 

App.      Dlv.     24-607;     106-323; 
108-320;  131-.S97:  188-834. 

Mi^f.    15-5.30:    34-195;    42-394; 
54-42;   66-587. 

N.    Y.    Supp.    14-140;    104-492; 
115-829;  121-1122. 

St.    Rep'r.    36-304;   30-195. 

C\v.  Proc.  20-402. 

How.    14-436. 

Dem.  6-141. 


{ 
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Snbd.  4. 

Hun,  3G-17;  «!-«. 

St.   Rep'r.  18-465. 
Snbd.  6. 

Hun,  76-412. 
Misc.  3-121. 
1301. 

N.    Y.    130-313;    106-169;   201- 

361.    419. 
Hun,  20-119;  36-12;  46-48,  317; 

76-412. 
App.    Ulv.    24-607;    41-453:    69- 
438:     97-338:     98-66;     99-568; 
lOl-lO;    103-421,    540;    lOH- 
22;     lOK-310;     113-427;     11«- 
722:      130-6i).     54(5;     131-640; 
132-1 76 ;       1 33-84 ;       1 34-5rKJ ; 
136-12;       138-834;       140-351. 
480.   519. 
Misc.     15-531;     31-495;     39-408; 
42-394;  43-603;  44-408:  46- 
278;     54-42:     55-311:     0O-566: 
64-146.      614;      66-537;      67- 
164;     70-36:     71-27. 
N.  Y.  Supp.  58-880:  74-984:  89- 
1019  ;  91-737  ;  92-56 :  93-149  ; 
93-474.  700;  99-269:  104-492; 
112-467;      115-8H5;       116-61: 
119-013,    751;    121-701.    1122; 
125-320.    508;    127-184;    128- 
642. 
St.  Uep'r.  5-251. 
How.  67-199. 
T.  &  C.  3-596. 
N.  Y.  Ann.  Cas.  10-396. 
1392. 
App.   Dlv.   138-834. 
Misc.   10-552. 
N.  Y.  Supp.  104-492. 
1393. 
N.   Y.  119-550. 
Uun,     32- lu;     36-583;     77-28; 

83-464. 
App.    I>lv.    13-473:    20-244;    22- 
451:  32-25;  35-208;  41-379:  47- 
115;    105-47;   106-323 ;    107- 
154, 
Misc.  6-185;  10-195.  331:  15-162; 
10-055:     27-304;     31-495.     541; 
35-173;    51-482;    66-627. 
N.   Y.   Supp.  31-:nO;  53-709:  58- 
55S  ;  65-557.  640  ;  71-474  ;  94- 
194.    667;    101-688;   124-166. 
Civ.   Proc.  14-372. 
N.  Y.  Ann.  Cas.  4-124,  xl 
Connoly.  1-183. 
1394. 

N.  Y.  48-188. 
Hun.  86-583. 
1395. 

App.  Plv.  106-323. 
Misc.    15-526. 
1396. 

App.  Dlv.  106-323. 
1.^97. 

App.   Dlv.  25-308;   106-32S, 
1398. 

App.  Dlv.  106-323. 
Barb.  26-374. 


1390. 

App.  Dlv.  106-328. 

App.  Dlv.  106-325. 
1401. 

Hnn,  66-265. 
1404. 

App.  Dlv.  107-164. 

Misc.    20-496;    35-174;    48-319; 

66-627. 
N.  Y.  Supp.  28-258  ;  46-637  ;  »^ 
1018. 
1404r. 

App.'  Dlv.   138-834. 
1405. 
N.    Y.   54-97;   77-466,   625;    136- 

378;    166-128. 
Hun.  7-4a5;   17-30.  625;   18-161; 

19-534;  91-70. 
App.  Dlr.  7-552;  12-493:  15-541. 
Misc.   15-531;  59-338. 
N.     Y.     Supp.     36-175;     46-099; 

112-312. 
N.  Y.  Ann.  Cas.  4-348;  6-125;  9- 
461. 
1406. 
N.    Y.    2-451;    49-539;    124-613; 
148-177. 
I      Hun,   2-603;   79-148. 

App.   Dlv.   1-590;   18-436. 
N.    Y.    Supp.   29-757:   46-999. 
N.  Y.  Ann.  Caa.  2-350. 
1407. 
N.   Y.   124-613;  148-177. 
Lans.  7-161, 
N.  Y.  Ann.  Cas.  2-S50. 
1408. 
App.  Div.  68-60. 
Misc.  62-67. 
N.  Y.  Supp.  74-685u 
1409. 
Hun.  40-323. 
Barb.  42-418. 
Dom.  6-619. 
1410. 

N.    Y.    166-128. 
App.    Dlv.    130-326. 
N.  Y.  Ann.  Cas.  0-46L 
1411. 

N.    Y.   166-128. 
App.  Dlv.  10-251:  20-567. 
N.  Y.  Supp.  47-310. 
N.  Y.  Ann.  Cas.  4-244;  0-461. 
1412. 
N.   Y.  11-508;  62-1S5. 
N.  Y.  Ann.  Cas.  4-348. 
1413. 

N.   Y.  49-539.  595;  62-146. 
App.   Dlv.   10-344. 
1414. 

App.   Dlv.   10-344. 
N.  Y.   Super.  47-275. 
1418. 

Hun.   31-404. 

App.  Dlv.  10-169. 

Misc.  24-309;  31-712;  62-307. 
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N.   Y.   feupp.   46-4;  52-1078:  65- 

314;  114-774. 
N.  Y.  Ann.  Cas.  4-333.  n. 
1419. 

Hun,   61-220. 

App.   Dlv.   10-159. 

Misc.     18-37;     384-300;    31-712; 

62-308. 
N.   Y.   Supp.  46-4;  52-1078;  65- 

314. 
N.  Y.  Ann.  Cas.  4-838.  n. 
1420. 

App.    Div.   10-159. 
Misc.  30-664. 
N.  Y.  Supp.  46-4. 
1421. 

iN.    Y.    47-242;    01-377;    90-175; 

08-19:    120-351:    160-504. 
Ilun,   47-628:    H6-121. 
App.    I>lv.    13-182;   21-619;   26- 

613;    30-607;    44-296. 
Misc.     7-46:     11-447;     16-670; 

18-37;    10-220;    23-600;    53- 

278. 
N.     Y.    Supp.    32-222;    47-756; 

50-125:       51-1122;       60-756; 

103-192. 
N.   Y.   Super.   64-535. 
How.  67-148. 
N.    Y.   Ann.    Cas.    1-221;   2-101; 

4-62.  n. 
1422. 

N.  Y.  01-377;  120-351. 
Hun,    86-121 


App.    Div.   44-206. 
^nsc.    53-278. 


N.    Y.    Supp.   6IK756:    103-192. 

N.  Y.   Ann.  Cas.  2-101. 
1423. 

N.   Y.   120-351. 

Anp.    Dlv.   21-621;   44-249. 

mac.    53-278. 

N.   Y.   Supp.   47-754;   103-192. 
1424. 

Hun,   86-121. 

Misc.    16-672:  53-278. 

N.   Y.   Supp.  103-192. 

N.   Y.  Ann.  Cas.  2-98. 
1426. 

Misc.    53-278. 

N.   Y.   Supp.  103-192. 
1426. 

Hun.  86-120. 

N.   Y.    Supp.   3.3-188. 

N.  Y.  Ann.  Cas.  2-99. 
1427. 

Hun.    47-628. 

N.   Y.  Ann.   Cas.  4-64. 
1428. 

N.  Y.  52-185. 

Hun.   10-318. 

Abb.    (N.   S.)    14-16. 

T.   &  C.   4-681. 
1420. 

N.   Y.   Super.   30-528. 

Barb.    62-4ri0, 

T.   &  C.   3-210. 

Laus.  7-893. 


1430. 

App.   Dlv.    83-407. 

Misc.  63-550. 

.\.   Y.   Supp.  82-198. 

Wend.    20-416. 

Hill,  7-150. 
1431. 

N.   Y.    15-575. 

How.    20-418. 
1432. 

N.  Y.  54-599. 

App.    Div.    137-642, 
1433. 

Hun,   78-79. 
1434. 

Hun.   70-142. 

App.   Div.   14-32. 

Misc.    18-405:    32-540. 

N.    Y.    Supp.   67-461. 

N.  Y.  Ann.  Cas.  4-06;  8-361. 
Subd.   2. 

N.    Y.   45-368. 

App.    Div.    14-26. 
1435. 

Hun.  66-448. 

Abb.   N.    (  .   20-419. 

Week.  DiR.  2-379. 
1436. 

N.    Y.   4.3-368. 

Hun,  46-432. 
1437. 

N.  Y.   17-276:  73-430. 

Hun,   18-6,  :J55:  02-157. 

App.    Dlv.   41-626. 

N.   Y.   Supp.   36-375. 

Wend.  6-522. 

Week.   Dig.   0-277. 

T.  &  C.  4-681. 
14:)8. 

Hun,    70-142. 
1439. 

Hun,  20-564. 

Week.   Dlff.    10-128. 
1440. 

N.    Y.    80-634;    128-100;    140- 
387 

Hun.   78-114. 

App.   Div.    10-387;   33-290. 
1441. 

N.   Y.    102-139. 

App.    Div.    33-290. 

Misc.   46-286. 

N.   Y.    Supp.   02-518. 
Subd.    2. 

Hun,   31-525. 
1446. 

N.    Y.   34-235  :   56-507  ;  60-619 ; 
62-406:    127-315. 

T.    &  C.    5-140. 
1447. 

N.    Y.   56-507. 

Wend.  22-116. 
1448. 

N.   Y.   Super.   33-530. 

Barb.    44-251. 

Wend.    15-248. 
1440. 

App.   Div.   10-387. 

Barb.  66-619. 
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1450. 

N.   Y.   2-484;   19-360;  84-235. 

Ilun,   2-542;   32-624. 

App.    Div.    19-387. 
1461. 

N.   Y.  .34-239. 

mil,  2-51. 
1454. 

N.   Y.   120-217. 
1455. 

N.   Y.  .'V4-235;  62-406. 

Ilun,  43-1. 

T.   &   C.  5-140. 
145». 

Cow.  7-C58. 
1457. 

N.   Y.  2-484. 

Ilun,   70-143. 
1458. 

N.   Y.  84-*2S9. 

14  no. 

N.   Y.  34-239. 
1401. 

N.  Y.  4-553. 
1462. 

N.   Y.  66-507. 
1463. 

N.   Y.  122-322. 
1464. 

N.  Y.  88-600. 
SnlMl.  .3. 

riiiu.  32-027. 
1465. 
Snbd.  3. 

Hun.   37-202. 
1468. 

v.    Y.  45-368. 
1469. 

N.   Y.  66-507. 
1470. 

N.   Y.  66-507. 
1-^71. 

Hun,   49-157. 

App.    DlT.   89-607. 

N.   Y.  Supp.  85-609. 

Civ.  Proc.  14-302. 
1472. 

N.  Y.  2-400. 

Misc.  38-6.12. 

N.  v.  Supp.  78-255. 

Barb.  42-418. 
1473. 

App.   niv.   89-607. 

Misc.  :55-538;  38-652. 

N.   Y.   Supp.   78-255;  85-609. 

Barb.  42-418. 
1474. 

N.   Y.  2-490;  45-868. 
1476. 

N.   Y.   56-507. 

App.    Div.   83-407. 
1478. 

N.   Y.   Supp.  82-19a 
1479. 

N.  Y.  3-138. 
1481. 

Johns.  Ch.  5-235. 


1488. 

Johns.  Ch.  5-235. 
1487. 
N.    Y.    40-124;    45-340;    61^94; 

63-31;  81-43;   90-379;  94-473: 

150-50. 
Hun,  37-507;  51-594:  57-582. 
App.   Div.  1-155;  68-14;  89-642; 
%-194;       96-410;       109-756; 

127-40. 
Misc.  45-840. 
N.   Y.   Supp.   36-978;  53-58:  84- 

1043;     74-194:    81-606;    83- 

135;  96-l<»l;   101-627. 
St.   Uep'r.  23-412. 
Civ.    Proc.    4-344;    6-13;    8-183; 

14-350;    15-417. 
Abb.   N.  O.  22-79. 
N.  Y.  Super.  49-277. 
N.  Y.  Ann.  Cas.  4-313;  6-65,  231. 
8ubd.  1. 

N.  Y.  38-206:  159-57. 

Hun,  20-19;  21-239;  37-511;  52- 

128. 
App.  Div.  81-292;  101-598. 
Ml.sc.   28-723. 
N.  Y.  Supp.  52-986. 
St.  RepT.  17-974. 
ClV.  Proc.  7-392;  8-199. 
Abb.   N.  C.  22-74. 
N.  Y.  Super.  49-3;  52-236. 
Snbd.  2. 
N.  Y.  .30-5S1:  63-200;  7T-96;  80- 

202;  OO-3T0. 
Hun,  14-108. 
App.  Div.  101-588. 
Misc.  31-661. 
Civ.    Proc.   8-1^;   14-353. 
N.  Y.  Super.  62-557. 
1488. 

App.   Div.  68-14. 

N.    Y.    «lipp.    74-194 ;    84-1009 ; 

1O0-675. 
Barb.  42-425. 
T.  &  C.  (Add.)  1-10. 
1480. 

N.    Y.    142-182. 

Hun.  36-283;  38-149;  45-133;  81- 

240 
App.  Div.  31-294:  68-14. 
Misc.  40-263;  41-557. 
N.  Y.  Supp.  33-638;  74-194;  81- 

945:  S5-115. 
N.   Y.   Ann.  Cas.  6-65. 
1491. 

App.  Div.  42-315. 
1492. 

Hun,   79-465. 
1494. 
Hun,  20-44. 
App.  Div.  42-315. 
Misc.  26-291, 
N.    Y.   Snpp.  65-49. 
How.  56-308. 
1 495. 
X.  Y.  101-13;  129-188. 
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1400. 

N.  Y.  101-13:  120-183:  160-109; 

178-415;  186-490;  101-325. 
Hun,  40-603. 
App.  Div.  1-139:  38-178;  46-592; 

6S-186  ;  70-249  ;  1OO-220. 
Misc.  40-471,  548;  43-307. 
N.  Y,  Supp.  56-705:  62-39. 
1407. 
N.   Y.   120-183;    178-415:   101- 

326.  * 

Him.  76-608. 
App.  Div.  1-139;  46-502;  68-186; 

70-240. 
Misc.  30-219;  40-471;  43-306. 
N.  Y.  Supp.  62-39. 
1408. 

Civ.  Proc.  6-336. 
1400. 

App.   Div.   67-504;   81-211;   07- 

16;  180-528. 
Misc.   38-3C;   64-415. 
N.  Y.  Supp.  73-1006;  76-881;  80- 

720;   80-624. 
Wock.  Dig,   10-554. 
Solid.  2. 

App.  Div.  51-552;  67-605. 
Misc.  20-97. 
1500. 

N.  Y.  167-184;  101-324. 
Hun.   70-511;  81-315. 
App.    Div.  5-X20;  0-26;  38-167. 
Misc.  58-399. 

N.  Y.  Supp.  6fl-704  ;  100-447. 
1501. 

N.  Y.   120-628;  160-484. 

Hun.  26-601. 

App.    Div.     28-10;   4.3-356;     55- 

167;  125-344;   137-835;  140- 

465:   141-860. 
Misc.    11-570;    71-220. 
N.     Y.    Supp.    32-806;    60-181; 

05-801;     100-547;     126-781. 
N.  Y.  Super.  64-18. 
1502. 

N.  Y.  08-451;  110-537;  142-182; 

147-255:  162-178. 
Hun,   18-350;  81-240. 
App.   Div.  15-579. 
Misc.   12-385;  58-300. 
N.    Y.    Supp.    33-638;    44-541; 

1O0-447. 
1503. 
N.     Y.     106-50;     110-537;    120- 

ISS;  142-182:  152-182. 
App.   Div.  .32-142. 
N.  Y.  Supp.  10O-44T. 
1504. 

N.  Y.  65-411:  118-476;  16O-300. 
App.    Div.    20-227;    27-417;    52- 

103. 
N.  Y.  Supp.  50-325. 
1505. 

N.  Y.  118-476- 

Hun,   4.3-371. 

App.  Div.  20-228;  03-565;  i:W- 

178. 
Misc.    47-239;    67-421. 


1507. 

N.  Y.  105-186;  116-647. 

Hun,  56-39. 

App.  Div.  20-229. 
1508. 

App.  Div.  4-318, 
1500. 

N.   Y.  64-27. 
1511. 

App.  Div.  27-417. 
1512. 

MI.sc.   11-650;  27-240. 
1513. 

Misc.   11-650:  27-240. 
1514. 

Misc.  11-650. 

N.  Y.  Snpp.  32-795. 
1515. 

N.  Y.  111-265. 

Hun.  70-511. 

App.   D!\.   36-260. 

N.  Y.  Supp.  55-249. 
1516. 

Misc.    12-385. 
1510. 

Hun.  88-394. 

N.  Y.  Supp.  110-175. 

App.  DiT.   134-846;   140-918. 
1520. 

Hun.   82-394. 
1522. 

App.    Div.    84-378;    137-400. 

NT   Y.   Supp.    121-fl8. 
1523. 

App.    Div.    137-400. 

K    Y.   Supp.   121-7ia 
1524. 

N.  Y.  126-336. 

Hun.  66-572, 

App.  Div.  12-114;  61-173;  126- 
673;    137-468. 

Misc.  16-479;  27-5. 

N.  Y.  Supp.  70-447;  121-884. 
1525. 

N.  Y.  14-88;  70-260;  0O-288: 
136-336;  180-538;  148-294; 
186-490 

Hnn,  41-405;  76-159;  80-507: 
87-370;    00-180. 

App.  Div,  7-402;  24-345;  81- 
217;  55-166;  03-236;  lOO- 
210:  117-486;  126-573;  128- 
687;   133-45. 

Misc.   16-479:  40-471;  44-27. 

N.  Y.   Snpp.  48-675:  52-536;  54- 
287;    66-922;    87-742;    80-704; 
102-702. 
Civ.  Proc.  10-46. 
Abb.  N.  C.  20-300,  313. 

N.  Y.  Ann.  Cas.  5-389. 
1526. 

N.   Y.  00-238. 

Hun,   34-560. 

App.     Div.     107-614;     126-573; 
137-468. 
1527. 

N.    Y.   Supp.   121-030. 
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1529. 

N.  Y.  Supp.  94-600. 
1531. 

N.   Y.    101-113;    178-415;   191- 

326;    199-412. 
Hun,  51-119;  7«i-Q03. 
App.    Div.    4C-592;    58-186;    79- 

250;   115-96;   120-664. 
Misc.  40-471;  «5-3(J(i. 
N.  Y.  Supp.  e2-39;  79-937;  100- 

641;  111-231;   119-847. 
1532. 
N.  Y.  117-520:  129-17;  137-U9; 

148-152;    180-490;    199-412. 
Hun,     22-490;     42-638;     53-324; 

72-183.  291;  74-416. 
App.    DIv.     7-276;     18-173.    312; 

21-141;    29-519;     36-207;    89- 

105.  306;  48-372;  58-445;  61-1; 
.    77-270:      110-808;      121-270; 

126-130;  139-658. 
Misc.     10-25:      10-150;     20-246; 

27-296  ;  41-207  ;  42-256  ;  40- 

288;  54-458;   03-655;  64-589; 

09-238;  71-274. 
N.  Y.  Supp.  47-400;  56^963;  58- 

438;    03-269;    09-223;    70-163; 

117-276;     124-380;     126-729; 

127-167. 
Civ.   Pi-oc.   15-436. 
Abb.  N.  C.  31-471. 
N.  Y.  Super.  59-27. 
153S. 
Hun,    49-502;    79-292. 
App.     Div.     3-378;    21-141;    29- 

519;     30-207;     58-446;     12^- 

834;    138-358. 
Misc.     20-24G;    23-548;    41-207; 

42-256. 
N.  Y.  Snpp.  47-450;  62-260;  56- 

890;   112-1106. 
Civ.  Proc.   15-486. 
Abb.    N.   C.   31-471. 
1534. 
App.  Dlv.  58-445. 
Misc.    42-10. 

N.   Y.   ISupp.  69-223;  86-526. 
1530. 

N.   Y.  183-61. 
Hun,  34-183. 
St.   Rep'r.   11-274. 
1537. 
N.    Y.    187-119;    148-149;    149- 

237. 
Hun.     22-490;     23-431;     43-270, 

420;    01-209;    82-235;    88-301; 

89-36a 
App.    Dlv.    29-517;    39-106;    40- 

257;    115-575;    122-435;    132- 

178;    139-659. 
Misc.  39-364  ;  63-114. 
N.   Y.  Supp.  31-230:  34-813;  61- 

134;      62-260;     69-204;     lOO- 

578;    124-380. 
N.  Y,  Auu.  Caa.  2-118,  420. 


1638. 

N.   Y.   178-95. 

Hun,  88-366:  48-249;  88-394. 

App.    Dlv.     2-5G0;    4-284;     6-79; 

18-312;    21-141:    29-169;     4H- 

373;    62-457;    89-170;    95-3G; 

12S-53;  i:iO-180. 
Misc.     30-18:     88-161.     438:     34- 

666;   43-289;   47-474;   68-411. 
N.   Y.  Supp.  47-450;  66-197;  70- 

725;     S9-;592;     96-966;      112- 

441;   119-749;   124-564;   129- 

43. 
N.  Y.  Super.  69-27. 
N.  Y.  Ann.  Cas.  2-113. 
1639. 

Hun,  88-366:  43-249;  82-237. 
App.  Div.  21-620;  48-373;  ISO- 
ISO. 
Ml8C.  28-306. 

N.  Y.   Supp.  47-303;  63-260. 
1640. 

N.  Y.  173-95. 
Hun,  43-249. 
App.    Div.    49-98;   89-170;    101- 

360 
Misc.'  16-149;  42-683. 
N.   Y.   Supp.  85-766. 
1541. 

Misc.  8-606. 
1642. 

N.  Y.   126-370:  173-95. 

App.  Div.  39-421;  89-170;   139- 

^8;    141-520. 
N.  Y.  Supp.  85-766;  124-3S0. 
Misc.  47-51. 
1643. 

N.    Y.    137-119;    171-176;    173- 

95. 
Hun,     60-292;     77-428;     82-238; 

88-392. 
App.    Dlv.    33-443:    39-106;    40- 

2.' 7:  01-1:  66-308:  71--204:  73- 

109;      76-26;      89-169,      171; 

109-243. 
Misc.  8-474;   38-652;  43-522. 
N.  Y.   Supp.  34-813:  01-994;  70- 

163;  75-706;  78-255;  86-766. 
Ann.  Gas.  2-118. 


N.   Y. 
1644. 

N.    Y. 

349; 
Hun, 
App. 
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120-590;    137-126;    143- 
149-237;  173-95;  181-U9. 
52-532;    88-392;    89-367. 
Dlv.    7-274;     61-588;    62- 
__    ;    89-171 ;    98-268 ;     198- 
306. 
>nsc.   30-321;   81-7;   69-214. 
K.  Y.  Supp.  03-457;  64-651;  66- 
207:     70-1122:     90-516;     119- 
543;    126-717;    128-842. 
1646. 

N.  Y.  142-453;  181-119. 
App.    Dlv.   71-204:  98-3aS. 
N.  Y.  Supp.  76-700;  90-516w 
1646. 

N.    Y.    109-495;    117-520;    142- 
453. 
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NOTES. 


Ml8C.    Tl-286. 

App.  Div.  18-173;  40-96;  Tl-204; 
101-195;    13a-r>16. 

N.   Y.  Supp.  46-768;  67-568;  76- 
706;   91-912;   117-573. 
1547. 

App.    Di7.    139-658. 
1664. 

App.  Dlv.  18-174. 
1666. 

St.   Rep'r.   23-574. 
1667, 

N.  Y.  73-355;  101-172;  102-167; 
107-545;  117-521. 

Hun,     4.1-252;     40-212;     49-502; 
88-393. 

App.  Div.  34-70;  111-017:  129- 
452 

N.  Y.'supp.  63-1068;  98-76. 

Civ.   Proc.   16-447. 

N.   Y.   Super.  64-247. 

N.  Y.  Ann.  Oas.  2-128. 
Subd.  1. 

N.    Y.   187-126. 

App.   Div.  39-428. 

St.   Rep'r.  60-172. 
Sabd.  2. 

N.  Y.  109-496. 

St.   Rep'r.   14-64;  10-657. 
Stibd.  3. 

App,  Div.  111-617. 
165S. 

App.   Div.  78-13. 
1659. 

App.   Div.  29-170. 

Mi.so.   37-382. 

St.  Repr.  3-163. 
1500. 

App.  Div.  30-388. 

N.   Y.  Supp.  55-370. 
1601. 

App.  Div.  45-496;  78-605. 

Misc.    23-558. 

N.  Y.  Supp.  01-600;  80-128. 
1502. 

N.   Y.  55-442. 

App.  Div.  45-496;  02-87;  78-605. 

N.   Y.   Supp.  Ol-OOO;  70-924;  80- 
126. 
1503. 

App.  Div.  84-70:  40-97. 

N.    Y.     Supp.    53-1067;     57-563; 
01-600. 
1664. 

N.  Y.  184-375. 

App.    Div.    40-97:    45-497. 

N.   Y.   Supp.   57-563;  01-600. 
1506. 

App.    Div.   40-97;  46-497. 

N.    Y.   Snpp.  67-563:  01-600. 
1560. 

App.   Div.    40-97. 

N.   Y.   Sni>p.  67-568. 
1608. 

Misc.   38-121. 


1509. 

App.   Div.  3-820. 
Misc.  43-317;   71-285. 

N.   Y.   Supp.   119-749. 

App.  Div.  136-706. 
1672. 

App.   Div.   19-223;  24-828. 

N.  Y.  Snpp.  45-877. 
1570. 

App.  Div.  26-14a 

N.  *Y.  101-172;  102-165;  142- 
545 

Hun,*  40-212;  49-502;  62-29; 
70-140;    88-398. 

App.  Div.  17-322:  25-146:  89- 
423;  40-98;  45-167;  78-605; 
111-617:  129-452;   133-510. 

N.  Y.  Supp.  80-126;  98-76;  117- 
573. 

Civ.   Proc.   15-43a 

N.  Y.  Ann.  Cas.  7-75.  80. 
1578. 

App.  Div.  78-605. 

N.  y.  Supp.  80-126. 
1579. 

N.  Y.  190-339. 

Hun,  43-22:  02-29;  94-590. 

App.    Div.  45-157. 

N.  Y.  Supp.  60-1089. 
1680. 

N.  y.  142-545. 

Hun.   4.^22;   62-29;  64-599. 

Misc.   27-447. 
1581. 

Misc.   7-393. 

Civ.   Proc.   23-373. 
1582. 

N.  Y.  124-500;  173-325. 

Hun,  68-407:  65-176. 

App.   Div.   19-222  :  106-293. 

St.  Rep'r.  30-468;  46-877. 
1687. 

App.  Div.  18-173. 
1580. 

Hun.  50-199. 

App.  Div.  64-608;  71-204;  140- 
434. 

M3.sc.   i:<-529:  27-610. 

N.  Y.  Supp.  60-1000;  111-231. 
1690. 

App.  Div.  70-185. 
1594. 

N.  Y.  190-339. 

App.  Div.  117-409. 
1595. 

N.  y.  Super.  59-37. 
1590. 

N.    Y.    178-223;    200-83. 

Hun,  31-634. 

App.  Div.  J>0-45;  118-21. 

N.   Y.   Snpp.  85-592. 

Week.  Dig.  18-389. 
1597. 

N.  Y.  71-474;  178-223. 

Hun,  85-553. 


( 


1063 


NOTES. 


Anp.   DIv.   90-46. 

Mi'^c.  51-467. 

N.   Y.  Sapp.  33-102: 

f\  Y.   7-201. 

*ooo. 

S.   Y. 
Hun, 


85-592. 


API-, 


67-400. 
fi4*840 

Div.   65-306.  312;   80-258; 
20-558. 

N.  Y.  Siipp.  ^M)-241;  113-1052. 

N.  Y.  Ann.  Cas.  8-337. 
1601. 

N.  Y.  Supp.  113-1052. 
1008. 

App.   Div.  55-313. 
1006. 

Hun,   11-616, 
10O7. 

N.  Y.  7-201. 

^pp.  Div.  128-189. 

N.T.  Supp.  112-678. 
lOOO. 

Hun,  41-486. 

App.  Div.  120-558. 
1613. 

N.    Y.    60-547;    199-48. 

App.   Div.  42-408;   78-13. 

St.  Rep*r.  0-531. 
1014. 

N.   Y.   199-48. 

App.  Div.  45-5C1. 
1017. 

N.  Y.  1 38-425. 

Hun.  14-572. 

App.   DIv.  04-509. 

N.  Y.  Supp.  72-326L 
1018. 

App.  Div.  04-609. 

N.  Y.  Supp.  72-326. 
1019. 

N.  Y.  188-472. 

Hun,   42-192. 

MlHC.   32-288. 
1023. 

Hun.   84-360. 
1624. 

N.   Y.    Supp.   129-086, 
1025. 

App.   Div.    18-318. 

N.    Y.    Supp.    111-525;    129-680. 
1020. 

N.   Y.  134-128;  150-134. 

Hun,  01-442,  497. 

Add.    DIv.    49-166;    54-186;    57- 
185  ;  107-110. 

Misc.  31-521. 

N.   Y.   Supp.  00-414;  68-188. 

C!v.   Proc.  14-88. 
1627. 

N.    Y.    53-280:    198-83. 

Hun.   55-176:   61-497. 

App.     Div.     107-1«9;     111-477; 
117-400:   1.15-416. 

Misc.    33-364:    41-317:    50-411; 
62-82. 


94-1000; 
119-921; 


414:  8S- 


N.    Y.     Supp.    68-577; 

97-913;      114-918; 

129-291. 
St.  Rep'r.  32-322. 
Civ.  Proc.  11-439. 
Sabd.  1. 

N.    Y.    77-512;   78-239. 

434;    91-392:    95-252;   135-275: 

158-317. 
App.   Div.  107-113;   111-476. 47a 
St.  Rep'r.  41-293:  47-491. 
Abb.    N.   C.  29-298. 
1028. 

N.  Y.  125-680;  172-83. 

Hun,   81-390. 

App.    Div.    30-148:    49-898;    67- 

483:     75-451;     76-76;     77-322; 

81-74;  107-109;  109-516;  111- 

476;   128-468. 
Misc.  18-55;  19-56;  34-331;  41- 

319:  02-82;  63-60. 
N.    Y.    Supp.     31-110:     67-1062: 

69-807:     78-440;     79-283;     80- 

977:     90-504:     97-913;     112- 

855;    114-918;   110-592;   128. 

992. 
St.   R'?p'r.  30-8. 
N.   Y.    Super.   54-400. 
1029. 

App.    Div.   67-483;   77-322;  116- 

415;  122-276. 
Misc.  34-331. 
N.  Y.  Supp.  47-738:  09-807;   79- 

233:   101-832:   100-970. 
St,   Rep'r.   70-470. 
1030. 

N.  Y.  138-458:  172-83. 
Hun,  09-418,  419. 
App.   DIv.  81-74. 
N.   Y.   Supp.   35-676;  07-1062. 
St.   Rep'r.   70-470. 
1031. 

Misc.  22-372. 
1032. 

N.   Y.   1.12-434:   155-312. 
Hun,  37-262:   40-382. 

Div.     8-573:     15-315;     17- 
21-580;    76-175:    85-2SM 

03-2G2;  08-21)7:  117-402:  1.13- 

5:«).    541;    134-839;    135-738 

137-91. 
Misc.    14-301;    32-133:    39-212 

66-039:    69-320. 
N.   Y.  Sui)p.  48-368:  87-747;  90- 

5S2:     118-302;     119-713,     901. 

942. 
N.  Y.  Ann.  Cafl.  2-212. 
16.13. 
N.    Y^.    73-256. 
Hiin.   70-97. 
App.  DIv.  108-292.      • 
Tkllsc.   31-521. 
1034. 

How    Pr.  54-120. 
1035. 
How.  Pr.  64-129. 


App*    ] 
151; 
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1636. 

Hun,  15-511;  17-<i24. 

Misc.  26-4DS. 

N.  Y.  Supp.  57-502. 
1637. 

N.  Y.  10-443. 

Hun,  10-14. 

App.    DIv.  41-552. 

Misc.  11-170;  :fitt-45a 

N.  Y.  liiupp.  57-5»2. 
1638. 

N.  Y.  114-36;  ia2-106;  136-10; 
142-373;  166-447;  186-383: 
2OO-107;    201-111. 

Hun,  <KS-563;   78-381i. 

App.  Dlv.  1-272;  16-24;  22-312; 
26-340;  28-373;  60-350;  62- 
617;  63-261;  67-3.'»6.  574;  68- 
119;  86-470;  f>0-455 ;  166- 
414;  llO-yiS;  116-401;  116- 
243;  122-807;  127-771;  128- 
828;  iaO-218;  132-146;  133- 
205.  508;  138-4;  140-716; 
141-11.  ' 

Misc.  13-531;  17-416;  23-178; 
27-307;  84-701;  38-567;  30-43; 
42-;i60;  64-151;  66-148;  62- 
388;   64-580. 

N.  Y.  Supp.  44-126;  45-649;  47- 
940;  61-138,  1100;  63-10(«<;  74* 
244;  78-74;  83-465;  86-750; 
06-1002;  100-907;  161-553; 
106-880 ;  107-835 ;  100-929 ; 
112-177.  1041:  116-880;  117- 
488;  118-156;  121-167;  125* 
677;  120-716.  ^«*»   * 

8t.  Kep'r.  23-190. 
OIv.  Proc.  53-327. 
1630. 

N.  Y.  40-78,  266;  132-106; 
201-11. 

Hun,   48-106;   78-382. 

App.  DIv.  26-615:  68-118;  81- 
327;  128-828;  132-146;  133- 
205.  598;   138-4;   141-9. 

Misc.  17-416:  'JUi^nS;  62-387. 

N.  Y.  Supp.  20-181;  45-640;  74* 
244;  81-431;  OC-1002 ;  106- 
&S0:  112-1041;  115-890;  116- 
380;   117-48."»;    118-156. 

St.  Rep'r.  20-123;  37-564,  941. 
Subd.  2. 

N.   y.   114-258. 

App.    jyiv.  26-34a 

mTbc.    27-366. 

N.   Y.   Supp.  58-852. 
8«bd.  3. 

N.   Y.    128-678. 

App.   Div.   15-24. 

Arise.  54-151. 

St.   Rep'r.  30-43;  35-50& 
1640. 

Hun,  78-382. 

App.    Div.    68-116;    13^4. 

Misc.   17-416;  27-36a 

N,  y.  Supp.  74-244  ;  06-1002. 


1641. 

N.   Y.   201.11. 
Hun,   78-362. 

App.     Div.     15-24;    50-353;    68- 
270;    68-116;    116-245;    138- 

Ml.sc,  17-416. 
,iJo^'-  ^"PP-  '''•*-244;  06-1002. 

N.  Y.  201-11. 

Hun,   78-382, 

App.    DIv.    28-373;    50-353;    5.1- 

2^0;     68-110;    116-243;     138- 

4. 
Misc.   17-410. 
li^^y    ^"^^'  ''*'2^^'   161-553. 
Hun,  78-882. 
App.  Div.  53-270;  68-116;  138- 

Misc.   17-416. 
1644^'  Supp.  74-244;  06-1002. 
Hun,   78-382. 
App.  Div.  63-270;  68-116;  138- 

Mlsc.   17-416. 
1<M5^*  ®"^^*  ^4-244;  06-1002. 
Hun,  78-382. 
App.    DIv     50-353:    68-110;    85- 

4Y0;    116-245;   13».146;   138- 

4. 
MitJO.  17-410;  6:j-420. 
^•J-  ^VPP-  ^^•'^-lOOH;  74-244;  83- 

40o;    wUlim;    113-655;    116- 

•>8u, 
1646. 
Hun,   78-382. 
App.   DIv.   52-617:  68-116;  106- 

68;   116-243;  138-4. 
Misc.    17-416. 

^^m.^'  ^"PP-  '*''*-244;  Oe-1002. 
1647. 

Hun.  40-239. 

App.    JHv.^  68-116;    1.^-4. 

Miac.   17-416. 

NY.  Supp.  74-244;  06-1002. 

App.    DIv.    68-116;    138-4. 

Misc.  17-416. 

N.  Y.  Supp.  74-244;  06-1002. 
1640. 

Hun.   4O-2.30. 

App.    DIv.    68-110;    138-4. 

Misc.    17-416. 

N.  Y.  Supp.  74-244;  06-1002. 
1660. 

N.   Y.   136-10:   166-97. 

470;    135-606:    1.^8-4. 
Misc.  17-416;  27-367;  64-161 
N.    Y.    Supp.    74-244;    06-1002; 

120-715. 
1661. 

N.   y.  70-147. 
Hun,  46-6. 
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i{!?i. 

Div.  64-6. 

11-123:  16-106. 

N.  y. 

aupp.  32-821;  Tl 

-636. 

N.    Y. 

25-252. 

Huu, 

46-6. 

App. 

Dlv.  04-561;  110-926.           | 

^    Y. 

Supp.   104-551. 

1653. 

N.  Y. 

58-185. 

1654. 

N.    Y, 

70-147. 

1055. 

Hun, 

46-6. 

App, 

Dlv.  100-339 ;  110-548. 

Mlso. 

11-121. 

N.    Y 

Supp.    104-45. 

165«. 

App. 

Dlv.   119-925. 

1667. 

App. 

DiY.  05-193 :  110-926. 

165M. 

App. 

Div.   110-926. 

1659. 

App. 
Mlso, 

Dlv.  98-360. 

11-123. 

N.  Y 

Supp.  00-268. 

N.  Y. 

Ann.  Cas.  4-23. 

1660. 

N.    Y 

.    63-568;  80-212; 

105-319. 

Hun. 

69-456. 

^?P2. 

Dlv.  7-319:  76-253:  7S-390; 
-605  :       96-132  :       104-228  ; 

122-119. 

MIsc 

16-610;  45-433. 

N.   Y 

.  Supp.   106-606. 

Civ. 

Proc.   15-81. 

1661. 

N.  Y 

.  76-470. 

IlTin, 

22-60. 

App. 

Div.  76-253;  104-228. 

1662. 

Hun, 

18-274;  19-272. 

App.    Dlv.    57-^5:    76-253;    96- 
1^2;  103-132;   104-228;  122- 
119. 
N.  Y.  Supp.  68-157;  89-74;  106- 

006. 
St.  Rep'r.  7-203. 
N.  Y.  Ann.  Cm.  9-299. 
1663. 

App.  Dlv.  76-253;  103-133, 
1665. 

N.   Y.   130-360. 
Hun,  88-557. 

Div.    51-99;    94-557,    561; 
I24.2U8,  649. 
Misc.  53-187. 
N.    Y.    Supp.    64-344;    102-464; 

10S-M52. 
N.  Y.  Super.  57-509. 
1666. 

Hun.  63-468. 

Af)p.    Dlv.    40-10;    71-264;    135- 

N.    Y.    Supp.   75-706. 

1066 


1667. 

N.   Y.    191-328. 
Hun.   73-269. 

App.     Div.    3-330;    4-546;    8-34; 
12-616;    30-97;    40-16;     45-2: 
52-584,    593;    105-154;    lOO- 
392;    136-190. 
Misc.  56-161. 

N.  Y.  Supp.  61-210 ;  65-319 ;  90- 
272;     105-63;     107-406;     120- 
342. 
St.  Rep'r.  23-474. 
1668. 

N.  Y.  191-328. 

Hun,  35-184;  45-388. 

App.   Div.   4-456;  30-97;  45-2; 

105-164;    109-:WJ:    136-190. 
Misc.  36-519 ;  56-161. 
N.    Y.    Supp.    61-211;    7B-1071 ; 
96-272;  105-63;  1O7-406;  12l>- 
342. 
St.    Rep'r.   16-55;  44-485. 
Sabd.  1. 
N.  Y.  151-525. 
Hun,   73-269. 
App.  Div.  3-333. 
Snbd.  2. 

App.  Div.  52-584. 
Ml.sc.   5-G5. 
St.    Rep'r.   35-888. 
1669. 
N.  Y.  73-529  ;  130-538  ;  191-328. 
App.    Div.    43-576;    50-436:    66- 

408:  123-524. 
Misc.  16-:i22  ;  3J*-609  ;  53-38. 
N.  Y.   Supp.   48-777:   64-60;  65- 
670;     81-500:     92-127:     103- 
1031;   107-1107;    128-1091. 
St.  liep'r.  2-689. 
1670. 
N.    Y.    118-358;    124-114;    136- 

569;  189-61. 
Hun.  46-515. 

App.  Dlv.  5-310;  7-81;  15-414; 
43-197:  47-157;  66-390;  62- 
538;  67-489;  78-591;  106- 
553;  108-302;  111-276;  IIS- 
58,    408;    114-796;    117-126 

121-261; 

125-380; 
131-679; 


Ap^^ 


122-398 ; 
127-571; 
136-454; 


119-517; 

123-529; 

128-92; 

140-149. 
Misc.     14-301;     22-371;    27-331, 

678;    44-25;    57-147;    60-542, 

577;  64-467. 
N.  Y.  Supp.  58-721;  59-344;  67- 

772  ;  71-82  ;  73-890  ;  89-717  ; 

95-724:   97-619;   99-418;    lOO- 

205;    102-334;   104-174,   850; 

105-676;    107-749;    108-249; 

109-726:    112-437,    470;    116- 

113:    119-942;   121-126;    124- 

1077. 
St.   Rep'r.   12-652. 
N.  Y.  Ann.  Cas.  2-212;  9-82,  n. 


NOTES. 


1671. 

N.  Y.  122-485. 

Hun,   79-403. 

App.  Dlv.  »-153;  17-150:  22-95: 
47-157  :  »H-297  ;  1 00-589 : 
111-238,  538;  113-59.  60; 
117-510:  131-100,  679;  134- 
839;    140-149. 

Misc.  14-85  ;  50-56  ;  51-70  ;  67- 
147;   «4-4«7. 

N.  Y.  Supp.  29-798;  47-800;  90- 
582;  96-402;  97-668,  943;  99- 
162;  100-290;  107-749;  115- 
245;  116-113;  119-749,  942; 
124-1077:    128-1055. 

St.   Rep'r.    14-61;  36-538. 


1671. 
Subd. 

Sab%,' 


2. 

Div. 
3. 

Div. 


Dlv. 


135-706. 
135-706. 

3-153;    47-157;    131- 
116-115; 


m. 


119-749. 
How. 
1673, 

St.  Rep*r.  1-626. 
1674. 

N.    Y.    124-400. 

Hun,   51-199. 

App.    Div.     10-37;     43-197;    56- 

391;     93-235;     111-279;     114- 

796;   121-261:  123-450;  124- 

99;  125-381:   131-126. 
Misc.     11-536;     23-79;     27-331: 

34-431;     44-25;     60-554;     64- 

467. 
N.   Y.  Siipp.  29-790:  44-453;  50- 

690;     58-72:     59-344:     60-9(>4: 

87-742;    88-717;    97-619;    lOO- 

205;   1O4-850;   1 05-670 ;  108- 

355,  363;  115-260. 
1675. 

App.   Div.   21-580:  46-210. 
N.  Y.  Supp.  48-368;  88-502. 
Civ.  Proc.  19-378. 
1676. 

N.  Y.  77-203. 

App.  Div.  9-234:  23-106:  49- 

167  ;  54-134  ;  00-83  ;  106-329. 
N.  Y.  Supp.  63-115  ;  69-778;  94- 

178. 
Week.  Dig.  21-90. 
1678. 

Hun.  26-456. 

App.     Dlv.     14-82;    31-314;    49- 

167  ;    69-505  ;    109-540  ;    121- 

706;  128-51 5. 
Misc.    18-i:jG.    404:     20-210:    32- 

540  ;  35-450  ;  45-514 ;  53-427. 
N.  Y.  Supp.  53-624  ;  67-460 ;  96- 

.'-,66:   112-788. 
Cfv.   Proc.   19-381. 
How.   61-22.5. 
Daly,  10-331. 
N.  Y.  Ann.  Cas.  4-98;  8-361. 
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1679. 

N.    Y.   41-182;  44-237;  161-580. 

Hun,  20-537. 

App.    Dlv,    10-608;    13-216;    89- 

Misc' 33-186;  68-329. 

N.  Y.  Supp.  85-778. 
1680. 

N.  Y.  70-147;  162-177. 
1681. 

N.  Y.  130-360, 

App.   Dlv.  40-16. 

Misc.  53-372;  64-58. 
1682. 

Hun,  88-556. 

App.   Dlv.  89-495. 

N.    Y.   Supp.    34-848:  85-989. 

N.  Y.  Ann.  Cas.  2-199. 
1686. 

N.    Y.   64-417:  114-36. 

Abb.  N.  C.   17-425. 

T.   &  C.   1-91. 
1688. 

N.   Y.  7-209. 
1689. 

App.   Div.  78-445;  126-664. 

Civ.  Proc.  14-337. 
1690. 

N.   Y.   83-552;   165-444. 

Hnn,  87-492;  88-20. 

Misc.    8-74;    9-632. 

N.    Y.   Supp.  28-596;  34-509. 

Civ.  Proc.  8-104, 

Week.  Dig.  22-109. 
Subfl.  1. 

N.  Y.  72-614;  80-330. 

Hun,  81-307. 

Misc.   7-199. 

St.   Rep'r.  29-775. 
Snbd.  3. 

N.   Y.    140-595:   167-699. 

Hun,  80-222:  92-262. 

App.    Dlv.   16-a31. 

Misc.   6-237;   15-11. 

N.    Y.    Supp.    36-613:    44-774. 

St.    Rep'r.   51-117;   63-77. 
1691. 

N.   Y.  123-132.   517. 

Hun,    56-403. 

Misc.  2.3-703:  89-34.5. 

N.  Y.  Supp.  52-71  ;  97-1000. 
1693. 

Civ.    Proc.  S-451. 
1694. 

Misc.  29-279. 
1695. 

N    Y    44-445 

App.*  Dlv.    26-615;    39-508;    58- 
96 

Misc.     18-661:     25-411:     29-280; 
33-443;   36-159:   37-48. 

N,   Y.   Supp.   50-206:  55-559:  0^ 
3a5;  65-732;  68-502;  74-802, 

St.   Rep'r.  41-445. 

Civ.  Proc.  8-4.51. 

Abb.  N.  C.  22-153. 


i 


NOTES, 


Week.    Dig.    11-454. 

N.  Y.  Ana.  Cas.  6-ie. 
Snbfl.  1. 

N.   Y.   58-431:   114-40. 

App.   niv.    1-623:  8-375. 

Misc.   2-2o2. 

Duly.  16-456. 
Sabd.  2. 

N.   Y.  7(>-492:  122-465. 

Abb.  Dec.  3-35. 
Snbd.  4. 

N.  Y.  80-339. 

Hiin,   7-374;  81-807. 

Misc.  7-199. 

St.   Ri'p'r.  29-775. 
Sobd.  <t. 

App.  DIv.  31-12. 

Misc.   10-174. 
lOIMS. 

N.  Y.  Ann.  Cas.  6-16. 
1007. 

N.  Y.  Ann.  Cas.  6-16. 
1698. 

Hun.  42-557. 

St.  Rep'r.  3-177. 

N.  Y.  Ann.  Cas.  6-16. 
1099. 

App.    DIv.   31-12. 

Misc.    20-r>r»5;    40-406;    4S-3.^5. 

N.    Y.     Supp.    52-235;    92-574; 
95-585. 

Civ.  rroc.  0-253. 

N.  Y.  Ann.  Cas.  0-16. 
1700, 

N.    Y.   50-352:   70-208. 

App.   DIv.  07-84. 

Misc.     15-479:     19-220:     24-550; 
27-175. 

N.   Y.   Supp.  44-273:  58-382;  73- 
580. 

N.  Y.  Ann.  Ca.s.  6-16. 
1701, 

N.  Y.  Ann.  Cas.  0-16. 
1702. 

N.   Y.   123-132,  517. 

App.    DIv.   95-400. 

MI  so.  24-550. 

X.  Y.  Ann.  Cas.  0-16. 
1703. 

N.  Y.  123-1.32,  517. 

App.   Div.   31-12. 

MI,-«C.  4O-406. 

N.  Y.  Ann.  Cas.  0-16. 
1704. 

N.    Y.    74-11;    102-307;    119-293. 

Ilun,    10-449:    42-557. 

App    Div.  20-172;   100-109. 

Misc.    15-479;   38-542;  4;i-36S ; 
48-355. 

N.   Y.   Supp.  49-867;  94-559. 

St.  Rop'r.  32-418:  34-G9;  07-58C. 

CIv.  Pror.  9-412. 

Abb.   N.   C.  22-152. 

How.  59-467. 

N.  Y.  Ann.  Cas.  6-16. 
Snbd.  1. 

Misc.  0-415. 


Sabd.  2. 

Hun,  42-558:  09-440. 

App.   Div.  31-12. 

Misc.  9-213;  30-157. 

N.   Y.   Supp.  72-1066. 

St.  Rep'r.  29-492;  52-63e. 

CIv.  Proo.  11-66. 

A1)b.    N.   C.   22-156. 
1705. 

Hun,  53-516:  09-447. 

App.   DIv.  20-173. 

Misc.    10-563. 

How.   59-467. 
1700. 

App.   DIv.   31-12;   67-82. 

Misc.  24-555. 

N.  Y.  Supp.  73-580. 

How.   50-467. 
1707. 

App.   DIv.  07-82. 

N.   Y.  Supp.  73-580. 
1708. 

N.   Y.   Super.  50-458. 
1709. 

N.    Y.    73-45;    14:*.30S:    154-565. 

Hun.  83-207. 

App.    Div.    13-180;    01-195:    69- 
;«)6;   85-84;    116-486. 

Ml.sc.  8-018;  19-220;  25-430;  44- 
581. 

N.  Y.  Supp.  44-273:  54-936:  38- 
283;   70-520;    74-991;  90-130. 

N.  Y.  Ann.  Cas.  2-235;  4-00. 
1710. 

N.    Y.    73-45:    143-348:    154-5C5. 

Hnn,    8.1-207;    92-20. 

App.   DIv.   13-180;  01-195. 

Misc.   19-220. 

N.  Y.  Supp.  31-598;  08-288;  70- 
520. 

N.  Y.  Ann.  Cas.  4«aO. 
1711. 

App.  DIv.  13-180. 

MLsc.   19-220. 

N.  Y.  Supp.  44-273. 

N.  Y.  Ann.  Ca».  4-60. 
1712. 

Hun,  09-446. 

Misc.    6-475;    18-661;    25-453; 
54-62. 
1714. 

App.   Div.    116-769. 

Civ.   I»ioc.   15-14. 
1717. 

N.   Y.   119-208.     ' 

App.   Div.  12-174. 
1718. 

Hnn,   SS-20. 

App.    DIv.    12-175;    78-445. 

N.  Y.  Supp.  33-821. 
1719. 

Hun,  .35-68. 

App.  Div.  55-357. 

Misc.  20-374. 

N.   Y.   Supp,  56-210. 
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94-635. 


1720. 

N.   Y.  124-148. 
Hun,  SH-20. 
Anp.   DJv.  67-372 
Misc.   4S-355. 
N.  Y.  Snpp.  88-13. 
riv.  Proc.  15-103. 
1721. 
Hun.  ai-52J).  563;  48-449. 
A  pp.   Dlv.  42-457;  67-180. 
MiMO.  20-4,  323;  :iO-59S;  33-283; 

34-G4. 
N.   Y.   Supp.  5»-439;  02-797;  74- 

390. 
Civ.  Proc.  15-14. 
1722. 

A  pp.  Dlv.   116-7G9. 

Hun.  60-403. 

Misc.     10-174;    20-17;    54-807; 

50-448. 
N.  Y.  Supp.  44-601 ;  107-163. 
1728. 

N.   Y.   141-5. 
App.   Dlv.  78-445.  448. 
1725. 

Hnn,  14-335. 

App.  Dlv.  46-555:  115-700. 

Misc.   20-662;   28-121;  48-366; 

48-:? 55;    64-307. 
N.  Y.  Supp.  50-187,  803;  01-320; 

87-49.3. 
Dnly,  10-216. 


1720. 

N.   Y 

Hun, 


65-653. 
44-434. 

Div.  8-420;  30-110:  41-455; 
"43-006;    64-128;    04*122:     78- 

445;      103-50.     576;      10<J-110; 

112-;^;jl;   115-7(M»;  131-288. 
Misc.  0-476;  10-174;  20-43X:  22- 

120:    23-757;    20-501;    20-280; 

34-18.-1 :     30-34r>;     43-368;     4.">- 

204  ;  64-808 :  60-447. 
N.  y.  Supp.  20-930:  66-483:  00- 

348:    00-.397;    OS-860;     71-«34; 

02-29S,  997  :  0:i-132  ;  08-581  ; 

107-103;  113-682. 
Civ.   Proc.  16-11. 
N.  Y.  Ann.  Oas.  0-168;  8-241. 
1727. 

App.   Dlv.   04-124;  115-760. 
Misc.  20-481;  37-792;  43-368. 
N.  Y.  Supp.  82-1088;  71-834;  70-i 

897 
8t.    lippr.    60-564. 
Civ.   Proc.  8-47. 
N.  Y.  Super.  68-123. 
N.  Y.  Ann.  Cas.  8-241. 
Sabd.  2. 

N.  Y.  67-665. 
App.  Dlv.  81-257. 
Misc.   11-173:  28-121. 
N.  Y.  Supp.  59-303. 
St.   Uep'r.  2-216. 

N.  Y.  115-171. 
Hun,  51-453. 
Mlec.  43-368. 


1720. 

Misc.  43-36a 
1730. 
N.   Y.   1O1-170:  160-189. 
Hun,   02-581. 
App.    Dlv.    54-128;    04-122;    00- 

30;    78*445;     102-484  ;    103- 

57,  00;   115-7C9. 
Misc.    0-476:    7-671;    8-609:    11- 

173;     10-174;     17-545;    22-119; 

28-121;    :I7-71)2;    ;M>-345;    43- 

308;   48-355. 
N.    y.   Supp.   28-57;   41-249;  56- 

483;    50-303;    00-397;    71-834; 

70-897;  02-942. 
N.  Y.  Ann.  Cas.  8-243. 


i 


1731. 

N.    Y. 
Al 


App. 
Misc. 
N.  Y. 
Abb. 


lOOO 


101^186:    135-434. 
Dlv.   08-13, 

1 1-173  :  22-119  ;  48-364. 
Supp.  41-249. 
N.   C.  20-152. 
N.   Y.  Super.  51-480. 
How.  N.  S.  8-441. 

Sub  a.  1. 

Misc.   11-173;  17-545;  28-122. 
Subd.  2. 

Hun,  85-378. 
1738. 

Misc.   48-354. 
N.   Y.   Supp.  84-208. 
1780. 

N.  Y.  108-404. 
How.  00-310. 
1742. 

N.   Y.   101-41:   104-4. 

App.    Div.    68-375;   82-335;    00- 

630;    lo:i-75;    111-190;    187- 

290. 
Misc.     34-208;    48-r,12;     03-522, 

04-:382. 
N.    Y.    Supp.    81-923;    03-1001; 

07-580;   110-180;   122-23. 
Civ.   Proc.   15-308. 
N.   Y.    Ann.   Cas.  8-146b 
1743. 

N.   Y.   108-104. 

Ann.    Dlv.    58-375;    70-576;    82- 

'335;     00-639;     105-313;     111- 

190;  110-3.  11;  128-840;  130- 

56;     137-200;     130-121. 
Ml.sc.     34-208;     37-143;     50-70; 

oa-522,  582:  04-384. 
N.   Y.   Supp.  62-72 :   00-76 ;  81- 

923:    0i-2l8;    07-586;    KMJ-22; 

11^-671;      110-189;      122-43; 

123-1056. 
K.  Y.  Ann.  Cas.  1-881;  8-146;  O- 

441,  D, 
Sabd.  1. 

Hun.   37-292. 
App.    Dlv.    137-290. 
N.    Y.   Supp.  O0-634. 
Subd.  2. 
N.   y.  101-41. 
Hun,    71-525:   92-416. 
App.    Dlv.    141-614. 
N.    Y.    Supp.    120-317;    128-892, 


NOTBS. 


St.  Rep'r.  54-889. 
How.   N.   S.   8-280. 
Sabd.  3. 

St.  Rep'r.  58-688. 
Sabd.  4. 

N.   Y.   1T4-467. 

App.   Dlv.    6-434;   TO-676;   138- 
456. 

Misc.  6-356;  8-588;  12-467;  17- 
329;  84-692. 

N.    Y.    Supp.    20-1114;    TO-1012; 
76-622;  lO»-668. 

Abb.  N.  C.  31-382. 

How.  66-215. 

N.  Y.  Ann.  Caa.  1-882;  16-477. 
Sabd.  5. 

App.   Dlv.  30-448. 
1744. 

App.    Dlv.    18-316;    68-376;    82- 
336;  96-639. 

Misc.     22-153;     34-269;     37-143; 
43-313;    65-522.    582;    64-651. 

N.    Y.    Supp.    46-9;    6»-634:    74- 
447;  81-923;   88-854;   117-671. 

N.  y.  Ann.  Cas.  8-146. 
1745. 

N.   Y.   198-304. 

Hun,  92-416. 

App.      Dlv.      130-56;      139-121; 
141-614. 

Misc.    63-522;    6-1-651;    6H-174. 

N.    Y.     Supp.    92-218;     114-497; 
123-629.    1056;    126-317. 

Abb.  N.  C.  31-74. 

N.  Y.  Ann.  Cas.  8-146. 
1746. 

Misc.   63-522:   64-651. 

N.  Y.  Ann.  Cas.  8-146. 
1747. 

App.  Dlv.  75-532;  105-314. 

AIlsc.   63-522;   64-651. 

N.  Y.   Ann.  Cas.  8-146, 
1748. 

N.  y.  J  62-126. 

Hun,  42-182. 

Misc.   63-522. 

N.  Y.  Ann.  Cas.  8-146. 
1749. 

Misc.  63-.')22,  582. 

N.  y.   Ann.  Cas.  8-146. 
1750. 

N.  Y.  37-434. 

App.    Dlv.    30-452:    62-470;    75- 
532;   105-314:   138-456. 

Misc.  8-.7.)0:  37^-30; -40-312;  6."^- 
522;  64-651. 

N.   Y.    Supp.   52-72;   70-742;   78- 
270. 

N.  Y.  Ann.  Cas.  8-146. 
1751. 

Misc.   24-373;  63-522. 

N.   Y.  Snpp.  53-077. 

N.  Y.  Ann.  Cas.  8-146. 
1752. 

Misc.    63-522;    64-651;    68-571; 
69-490. 

N.  Y.  Ann.  Cas.  8-140. 


App.    Div.    140-226. 

N.   Y.-Supp.   125-191;  126-149. 
1753- 

App.  Dlv.  88-340 ;  139-121. 

Misc.   37-26;   63-522;   69-490. 

N.  Y.  Snpp.  32-875;  74-714;  »4- 
1090;  123-1056;  126-149. 

N.  Y.  Ann.  Cas.  6-260;  8-146. 
1754. 

N.  Y.  47-184;  50-184. 

App.  Dlv.  112-505;  130-56. 

Alisc.  63-522. 

N.  Y.  Supp.  98-415. 

N.  Y.  Ann.  Cas.  8-146. 
1755. 

App.  Dlv.  58-375. 

Misc.    63-522. 

N.  Y.  Ann.  Cas.  8-146. 
1756. 

N.  Y.  86-18;  90-602:  96-456: 
118-552;    143-857;   20O-76. 

Hun,    36-417;    38-68;   63-517. 

App.  Dlv.  58-376:  83-127:  88- 
340;  96-287;  lSM-784;  133-39. 

Misc.   52-10. 

N.  Y.   Supp.  69-76;  82-568;  89- 
215;    I06-77O;  109-387;    113- 
1024. 
Sabd.  1. 

Hun,  28-285. 
Subd.  2. 

N.  Y.  143-157. 

Hun,  28-285. 
Sobd.    4. 

App.   Dlv.  96-288. 
1757. 

N.    Y.   143-239:   157-236. 

Hun.  30-156;  68-368;  78-610;  »«- 
386 

App.*  Dlv.  73-69;  88-340;  116- 
424;    122-874;    124-784;    137- 

i;t8. 

Misc.    34-479:   64-124. 

N.  Y.  Supp.  76-628;  84-1090; 
101-828;  107-878;  109-387; 
120-444. 

N.  Y.  Ann.  Cas.  6-260. 
Subd.  1. 

N.  Y.  116-635;  143-239;  167- 
236. 

Hun,  44-183. 

App.  Dlv.  58-375;  111-242. 

Misc.  35-227;  60-574. 

N.   Y.   Supp.  106-843;  113-1024. 

St.  Rop'r.  1-285;  21-242:  30-956; 
51-883. 

Civ.   Proc.  8-440;  11-100. 
Sabd.  2. 

App.   Dlv.  111-242.  253. 

Misc.    66-577. 

N.    Y.    Supp.    71-816;    122-102. 

N.  Y.  Ann.  Cas.  10-121. 
17B8. 

N.    Y.    143-239;    200-76. 

App.  Dlv.  58-375;  123-T52; 
126-4(14:  127-29& 

Misc.  45-262. 
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N.  Y.  Supp.  lOS-334;  111-426; 
113-1024;    127-476. 

St.  Kop'r.  T-442. 

N.  Y.  Ann.  Cag.  6-291. 
Snbd.  1. 

N.  Y.  lRT-242. 

Iliin.   77-596. 

Misc.   18-237. 
Snbd.  2. 

App.  DIv.  41-349:  68-216. 

N.   Y.   Supp.   97-609. 

St.    Rop'r.   23-694. 

Abb.  N.  C.  17-239. 

Mow.   N.   S.  2-526. 
Snbd.  3. 

N.    Y.    200-76. 

St.  Rep'r.  7-179. 

Civ.    Proc.   8-434. 
Snbd.  4. 

N.  Y.  105-556. 

Ilun.   44-291:  70-74. 

App.  Dlv.  34-461;  124-788. 

St.    Rep'r.    11-71;   68-437. 
175t>. 

N.  Y.  173-379;  l«3-263;  20O- 
77. 

App.    DIv.    127-741:    138-839. 

Misc.    4«-ir)J):    48-600;    G7-405. 

N.  Y.  Supp.  88-1057. 

N.  Y.  Ann.  Cas.  6-204,  210. 
Snbd.  2. 

N.    Y.    120-506:    155-80. 

Hun.  43-181;  60-479;  63-98:  S2- 
123. 

Ann.  Dlv.  lS-35:  20-396:  33-297; 
51-031:  5S-.'?To:  65-242;  74- 
261;  82-67,  71;  101-r>90. 

Misp.  36-409. 

N.    Y.    Supp.   53-832:   77-476. 

St.  Rop'r.  38-4S2;  43-503. 

Civ.   Proc.   5-34. 

Abb.   N.   C.   17-263. 

N.  Y.  Ann.  Cas.  10-349. 
Snbd.  4* 

N.   Y.   118-552. 

Hun,   37-158. 
1760. 
Sabd.  1. 

App.  DIv.  68-375. 

Misc.  28-54. 

N.  Y.  Supp.  69-818. 

St.  Rop'r.  17-453. 
Snbd.  3. 

N.  Y.  118-552:  124-599. 
1762. 

N.  Y.  91-2S1:  110-187;  118-553. 

Hun,   38-68:  82-179. 

App.  DIv.  58-375:  74-591;  88- 
342;  82-443;  81>-284 ;  123- 
385:   125-839:  126-622. 

MIrc.  20-64:{:  52-10:  66-:W9.  315. 

N.  Y.  Supp.  68-76:  77-568:  84- 
1000;  87-i:i7;  !M>-927;  lOO- 
770:  110-303:  111-72. 

St.   Rop'r.  23-694. 

Clv.   Proo.  6-307:  18-282. 

N.  Y.   Super.  56-346. 

How.  67-20. 


Sabcl.  1. 

N.  Y.  73-369;  142-626. 

Hun.  66-455. 

St.   Rep'r.  48-42. 

Abb.  N.  C.  17-258. 
Sabd.  2. 

N.  Y.  142-625. 

Hun.   66-455. 

St.  Rep'r.  33-746;  48-42. 

Abb.   N.   C.  17-258. 
Snbd.  8. 

Misc.  5-557. 

Clv.   Proc.   16-314. 

Abb.  N.  C.  17-259. 
Snbd.  4. 

Misc.  6-557. 

N.  Y.   Supp.  168-637. 
176.3. 

N.  Y.  81-281;  118-553;  183-409. 

Hun,   28-285. 

App.  DIv.  21»-211:  68-375;  123- 
385;  124-785;  126-622. 

Misc.    70-62. 

N.  Y.  Supp.  105-917;  1O7-1093 : 
109-387;   112-519. 

St.   Rep'r.  40-680. 

N.  Y.  Super.  63-83. 

How.  67-20. 
Snbd.  1. 

N.   Y.   120-485. 

Misc.   54-293. 

Clv.  Proc.  6-308. 
Snbd.  2. 

N.   Y.  166-29. 

Hun,  82-181. 
Snbd.  3. 

Misc.  64-293. 

App.   Dlv.    137-665. 

N.    Y.    Supp.    122-452;    128-495. 
1764. 

N.  y.  193-409. 

App.   DIv.  88-284;  126-622. 

Misc.  67-150. 

N.   Y.   Supp.   60-679;  78-613. 
1766. 

N.  Y.  183-409. 

App.  Dlv.  58-207:  84-589;  121- 
897;  124-786;  126-622. 

Misc.  65-200. 

N.  Y.  Supp.  68-326:  82-1022. 

Abb.  N.  C.  17-236. 

Woels.  Dig.  11-191. 
1766. 

N.  Y.  81-281- 

Hun.  65-456;  82-138. 

App.      Div.      14-544;      101-590; 
124-568:  126-622. 

Misc.  8-514;  66-406. 

N.     Y.     Supp.    30-337;    108-931; 
111-72;  113-214. 
1767. 

Hun,  80-416. 

App.    Dlv.     5-409;    68-375;    74- 
501:   126-622. 

N.  Y.  Supp.  35-877;  87-519. 
1768, 

N.  Y.  143-354;  200-77. 

Hun.  82-182. 
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App.    DIv.  94-288. 
Misc.    70-e2. 
N.  y.  Siipp.  80-216. 
1709. 

N.    V.    119-519;    137-500;    194- 

183. 
Hun,    28-285,    586;    81-290;    73- 

193. 
App.  Div.  4-148:  11-200.  202;  41- 

225;  61-96;  73-C9;  75-o3«;  70- 

132;    78-180.    578:    S8-77;    H»- 
138:      93-1.-)  1  :      103-44.      75; 

109-503;     124-424;     130-874; 

143-484. 
Misc.    9-514;    11-593;    19-003; 

5."5-400:    57-200;    03-522. 
N.   Y.   Siipp.  30-337:  31-977:  KK- 

532:     70-72:     70-G2S:     7S-323; 

84-1015  ;  90-522  ;   108-8G4. 
Civ.   Proc.   14 -.SOS:  19-28. 
N.  Y.  Ann.  Caa.  1-220;  5-292;  7- 

236.  25(;;  8-146. 
Week.   Dig.   18-377. 
1770- 
Hiin,  71-525. 
App.  Dlv.  99-452;  124-783,  793; 

120-622. 
Misc.     25-569;     37-145;     40-362. 
N.  Y.  Supp.  55-1053;  74-447;  91- 

295  ;    lM-868  ;    107-655  ;    109- 

387;   111-72. 
Civ.  Proc.  15-234. 
Abb.  N.  C.  12-169. 
1771. 

N.   Y.    173-380. 

Hun,  63-98,  100. 

App.    D!v.    14-544;    20-396;    21- 

220,  224;  51-462;  9:j-ir>l;  loi- 

589;    106-03;     124-508;    120- 

622;    127-741;    1.16-514;    138- 

759. 
Misc.    18-335;   24-373;   49-600; 

55-406. 
N.  Y.  Supp.  64-635;  87-519;  92- 

184;    93-847:     99-1057:     108- 

931  ;    111-72;     113-321:    123- 

500. 
N.    Y.    Ann.   Caa.   5-204,  210;    7- 

243,  300.  307;  10-349. 
1772. 

N.  Y.  182-408. 

Hun,   33-110. 

App.  Dlv.  92-176;  9.3-1.52;  119- 

707;    125-724;    182-464;    142- 

462. 
Mi8r.  7-582:  19.-653;  26-492;  40- 

91:   60-316, 
N.     Y.    Supp.    87-519;    104-541: 

110-174;     110-839;     126-936; 

128-259. 
St.    Rep'r.    14-255. 
/M)b.    N.    C.   31-2.37. 
Row.  61-280;  67-309, 
Daly.   10-30n. 
N.   V.  Ann.  Caa,  7-251, 
,177.1. 

N.  Y.  7H-M4;  101-36. 

Hun,  21-288;  3,1-110;  84-235.  33a 
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App.  Dlv.  19-296;  76-132;  77-14, 
19;  93-152;  ioo-331 ;  11(£- 
554;  122-789;  125-281:  127- 
725;  182-464;  140i.256;  142- 
464. 

Misc.  2<i-492;  85-336;  40-94  • 
54-27:    59-2;i9:    64-436. 

N.  Y.  Supp.  79-268;  87-C19;  lOl- 

2(1;    111-734;    116-830;    118. 

62o;    125-2. 
Civ.   Proc.   19-265. 
How.  61-280;  67-184,  369 
Daly,  10-306. 
N.  Y.  Ann.  Cas.  7-252. 
1774. 
App.      Dlv.      IMI-2S5;      196-313: 

122-544:     184-321;     143-485. 
Misc.    40-102,    103;    45-156.    233- 

50-278;  63lllO.   183.  '  ' 

N.  Y.   Supp.  81-342:  91-979;  92- 

78 ;    93-1001  ;    100-464  :    106- 

1064;  116-1037;  110-41;  129- 

444. 
Civ.  Proc.  19-424. 
N.  Y.  Ann.  Cas.  4-248. 
1776. 
Hun,  79-393. 

""^B-k'^:  ^'-»«*'  '«^=»«= 

Misc.  8-8,  555;  43-249. 
N.   Y.    Snpn    28-65.   693;  29-788; 
66-262;  62-67;  109-230;  1»*1 

St.    Uep'r.    14-427;    28-462. 
Civ.   Proc.   15-250:  19-53.  385 
Week.   Dig.  11-327. 
N.  Y.  Ann.  Cas.  5-408. 
1776. 
N.   Y.  93-474;  99-12. 
Hun,    68-161;    73-11;   86-490. 
App.  Dlv.  4-425;  20-167;  36-113; 

4«>-270:    77-203;    89-86;     93- 

423:    129-16;    139-567. 
Misc    7-414:  11-428;  17-124;  32- 

688;  31^-789;  43-249;  63-369 
N.  Y.  Supp.  ,12-129;  .14-1101;  64^ 

76.'>;    66-558:     64-483;    66-540; 

74-873;       78-1078:       8.1-189- 

104-739;    107-983:    124-286.* 
N.  Y.  Ann.  Cas.  6-408. 
1777. 

App.   Dlv.   118-14. 
Misc.  31-453:  43-249. 
N.  Y.  Supp.  98-1082. 
N.  Y.  Ann,  Cas.  6-403. 
1778. 

N,  Y.  88-424;  101-439:  119-483. 
Hun,   26-583:   64-451:  87-235. 
App.   Div.    18-130,    306;    19-232; 

96-25;  101-11;  119-057;  127- 

40. 
MI.SO.     19-668;    31,.170;    48-248- 

0»-,?85:  64-66. 
N.  Y.  Bupp.  44-.U01:  65,.76T5  68- 

007;     88-548.  _709;     111^313; 

114-341;  116-771;  U7.897. 


NOTfiS. 


N.  Y.  Ann.  Cas.  4-8S8;  5-408. 
Week.  Dig.  11-149. 
J  779. 

N.  Y.  100-227. 
Unn,   31-95;   S6-322. 
App.  DIv.  18-15;  54-330;  58-272; 
0«-30;    80-285;    104-248;    113- 
384  ;  iai-7«l  :  122-783. 
Misc.  11-428;  lM-425:  33-63;  43- 
249;  48-367;  62-101,  659;  OO- 
369. 
N.    Y.    Supp.    06-.513;    68-1004; 
05-574 ;      08-909  ;       106-649  ; 
107-860:    120-879. 
Abb.   N.   C.  20-98. 

N.  Y.  Ann.  Cas.  6«408. 
1780. 

N.  Y.  68-114;  84-68:  87-137:  OS- 
SOS,  047;  112-323;  121-154; 
157-693;  16O-506 :  173-488; 
180-241;  100-227;  lf>7-437. 

Hnn,  24-239:  28-270;  35-391;  70- 
310.  447;  83-75;  87-278;  90- 
359;  01-496. 

App.  Dlv.  13-15;  17-393;  21-42, 
108;  24-50;  28-463;  88-61,  391; 
43-618:  44-104:  66-80.  590;  80- 
41:  81-212:  01-15;  03-609; 
104-248  ;  105-305  ;  113-361  ; 
117-832;  180-736;  132-782; 
126-760;    130-411;    142-641. 

Misc.  8-296:  14-24;  16-147;  18- 
379;  10-101;  20-085;  21-309, 
491;  28-113,  302;  45-60,  107. 
181;  56-671:  50-4:  60-549;  62- 
541;  65-334;  66-184.  619, 
622;  71-238. 

N.  Y.  Supp.  14-313;  a«-105,  572; 
80-294:  81-713;  82-874;  83- 
821;  85-130;  36-2.57;  41-202; 
46-683;  47-218,  253.  ,380,  049; 
48-973:  51-118;  55-962:  56- 
338;  60-261.  3J0;  78-403;  80- 
612.  717;  81-302;  84-13--);  86- 
318;  87-516;  8S-302,  313;  OO- 
816;  01-591,  902;  03-776.  995; 
00-126;  107-0:i0:  111-1089; 
114-896;  115-1016;  110-6.T9: 
121-357;  122-211.  214;  125- 
3.35.  1042;  127-478,  946;  188- 
831.   486.  933;   1299-603. 

Civ.  Proc.  23-851;  25-108. 

Abb.  N.  C.  18-177:  18-434;  28- 
233.  435;  31*442. 

N.   Y.  Super.  40-237;  50-287. 

N.  Y.  Ann.  Cas.  4-78,  247;  5-. 
403;  10.348. 

Daly,  10-460. 
Snbd.  1. 

Ilun,  77-814. 

App.  Dlv.  40-300;  44-315;  120- 
738 

Misc.*  19-284;   71-256. 

K.  X,   Supp.   33-1083;  60-619. 
8«lMl,  8. 

MUo.  19*284. 


Subd.  3. 

N.  T.  84-867;  112-820;  143-622. 

Hun,  32-192;  70-348. 

App.   Dlv.   5-280;   8-448;  44-104; 
50-274 ;       71-284;       120-738; 
140-443. 
Misc.   20-(J85;   21-748;  64-141. 

N.  Y.  Supp.  33-1083;  48-26,  967; 
63-988;    75-698;    118-1. 

St.   Rep'r.  39-5. 

Civ,  Proc.  15-23;  27-38. 
1800. 

Ai)p.  Dlv.  88-534;  127-438;  133- 
124. 

N.  Y.  Hupp.  111-753;  117-22a 

St.   Rep'r.    16-882. 

Abb.  N.  C.  14-328. 

N.  Y.  Ann.  Cas.  5-403. 
1811. 

App.  Dlv.   131-732. 

N.   Y.  »upp.   116-iea 
1812. 

N.    Y.   140-448. 

App.   Div.  61-405;  88-534;  132- 
267. 

Misc.      10-694;      12-56;     17-146; 
18-553;  20-14,  290;  65-627. 

N.   Y.   Supp.   43-800;  48-26;  70., 
637;  105-894. 

Civ.   Proc.  23-192. 

Abb.  N.  C.  20-99. 

N.  Y.  Ann.  Caa.  1-841;  5-408. 
1813. 

N.  Y.  Ann.  Cas.  5-403. 
1814. 

N.  Y.  100-35;  105-453:  155-387. 

Hon,    40-62;   41-377;   4.3-434. 

App.    Dlv.    2-14;   35-207;    53-85. 

Misc.    12-321  ;    26-387 ;    57-525. 

N.   Y.   Snpp.  56-219. 

St.   Rep'r.  23-298. 
1815. 

Ilun,  82-367;  85-308. 

App.    Dlv.    50-366;    52-426;    62- 
192;  84-233;  80-442;  05-498. 

Misc.  30-303. 

N.  Y.   Supp.  63-585;  66-260:  78- 
208;  81-315;  82-S20;  85-082. 

N.   Y.   Super.  44-26. 

How.  50-178. 
Subd.  1. 

Hun,  68-426. 

App.  Dlv.  2-14;  52-428. 

Misc.  20-507. 

St.  Rep'r.  50-814;  62-757. 
Bnbd.  2. 

St.   Rep'r.  50-814. 
1817. 

App.  Dlv.  44-494;  78-78. 

Misc.    70-579. 

N.    Y.   Supp.    79-879}   127-934. 

Abb.  N.  C.  18-361. 
1818. 

Misr.   50-399. 

Barb.  83^527. 

Wend.  5-318. 


( 


1078 


NOTBS. 


1819. 

N.    Y.   34«180;   72-817;   111-294; 
173-48. 

Hun,     12-207,   428;     18-33;    17- 

160,    102,   341;   44-394;  46-347; 

62-124. 
App.    Dlv.    20-402;    30-142;    63- 

294;  0S-15S):  8»-5GS;   06-100; 

126-775;    128-21;    138-165. 
Misc.  0-2;H;  15-558;  31-117;  43- 

217;  51-382. 
N.  y.  Supp.  51-705;  63-796;  64- 

1077;   71-546;    74-443;   85-6G3; 

H<J-130:       88-1083;       101-283; 

111-116;    112-382;    123-166. 
Connoly,    1-326,   453;   2-160.    538. 
Dem.  3-30. 
1821. 

N.  Y.  42-189;  63-43a 
1822. 
N.    Y.    144-512;     145-414;     168- 

578;  182-270;  101-12. 
Hun,  61-194;  60-4;  63-121;  71- 

696;  77-196. 
App.    Dlv.    2-14;    0-167;    26-197, 

199;    45-281;    47-231;    54-283; 

67-434;     70-263;     73-409;     76- 

186;     88-393:     00-47;     05-209: 

OS-430  ;      00-295  ;      101-556  ; 

104-72 ;      106-181 ;      100-107  ; 

111-36:       112-54S:       110-701); 

125-747;     127-506 ;     138-821 ; 

141-171;     143-106. 
Misc.     18-140:     26-460:     30-367: 

31-47:  3?-225:  3:i-323;  33-363, 

866;    36-312:    38-219,   407;    30- 

74.   437:    40-510;   55-180;   48- 

494;  62-170,  699;  65-441;  71- 

105. 
N.  Y.  Snpp.  28-449;  50-383:  61- 

131:    «:i-241;    66-664;    6.s-a36; 

71-1034;    7:^-500;    74-055,    971; 

77-134.    269,    941;    78-207:    84- 

640;    88-505;    04-423;    05-678; 

07-1117;      O8-S01;      104-56S ; 

lOO-.mi;      116-428;      118-5«I8; 

121-1092;    126-51;    127-659. 
N.  y.  Auu.  Cas.  1-205;  0-253;  10- 

335. 
Connoly,  2-14L 
1823. 
N.  Y.  103-302. 
Misc.    12-322;   16-518. 
Civ.  rroc.  15-185. 
Connoly,  1-363. 
1824. 

App.  Dlv.  26-199;  37-184;  06- 

100. 
N.  Y.   Supp.  68-188;  84-926. 
Cow.  4-445. 
1825. 

N.    Y.    106-153;    116-396;    13.-5- 

430. 
Hun,   70-478. 

.      Dlv.    26-199;    34-387;    40- 
116;  88-142;  101-555 ;  105- 

687. 


Ap}.. 


Misc.  37-472;  64-117. 
N.  Y.  Supp.  64-269;  118-46. 
Dem.   6-2B7. 
Connoly,  1-363;  2-58. 
1826. 
N.  Y.  116-396;  186-430. 
Hun,  70-478. 
App.    Dlv.    23-551;    84-387;    40- 

116 ;  105-587  ;  110-68. 
MlHc.    16-518;    37-156;    30-613; 

64-117. 
N.  Y.  Supp.  48-886 ;  64-269  ;  94- 

286;  n8-46. 
Connoly,  1-363;  2-58. 
1827. 

Hun,  76-478. 
1830. 

Connoly,  1-86& 
1832. 
Hun,  82-113. 
Misc.  18-374. 
1888. 

Drm.  2-147. 
1834. 

Hun,  74-275. 
1835. 
N.    Y.    110-562;    111-577;    141- 

179,   184;  168-578. 
Hun.     43-247;     64-94;     06-280; 

70-479:    84-494;    86-489;    88- 

130,  314;  02-447. 
App.   Dlv.  26-199;    86-586;    40- 

117;     47-34;     48-521;      64-19; 

57-183;    78-409;    98-281;    95- 

210;    110-829;   126-14;    134-G, 

(>0;   143-105. 
MlHC.     10-555;     20-308;    83-324; 

35-580;  38-221. 
N.  Y.  Supp.  32-388;  84-761;  86- 

608;    55-796:     61-053:    62-3:i2. 

861:    68-188:     77-134;    87-674. 

88-565;      104-887;      112-289; 

127-669. 
St.   Kep'r.   56-433. 
N.    y.    Ann.   Cas.   7-146,    153;  8- 

138;  9-254;  10-335. 
1836. 
N.    Y.    104-236;    110-562;    111- 

577;   141-179;   168-578. 
Hun.    32-474.    481;    87-310:    42- 

205;     48-247;     64-01;     66-280; 

70-479:    83-406;    84-494;     85- 

489;    88-180,    314;   92-447. 
App.    Dlr.    26-199;    27-179;    36- 

585;     40-117;     47-34:     48-,'521 

68-319:  54-19:  67-183;  58-99^ 

66-283:    73-409,    590;     76-422. 

76-186.  311:  85-2;  93-281;  96- 

208  :    00-295  ;    lOO-lll ;    119- 

829;    126-14;    148-106. 
Mlsr.      H-469;     24-220;     29-308, 

562;    30-.S67,    6.%:    31-48;    38- 

324;  86-580;  88-221;  41-505. 
N.  y.  Supp.  81-878;  32-388:  86- 

608:  44-196;  65-796.  1066;  68- 

1045:  60-613;  61-18L  963:  62- 

332,   393,  861;  64-2S2;  66-676; 
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«8.188;  TT^9.  134:  78^15,  477; 

80.-37:  82-949;  81^12;   87-674; 

88-565  :       »0-l()74  ;      »5-678  ; 

104-887;     112-289;     118-707; 

127-659. 
St.  Rep*r.  66-433. 
N.    Y.   Ann.    Caa.   7-145,  153:  8- 

138;  0-254;  10-33a. 
1887. 

N.    Y.    105-488;    188-177;   180- 

161. 
Hun,  50-443:  60-164. 
App.     Dlv.    0-166;    87-323;    38- 

402;  50-81:  51-77:  68-276;  72- 

601 ;  78-367  ;  70-66 ;  06-266  ; 

110-165;  133-788:  140-633. 
Misc.     8-149:     17-651;     23-366; 

27-107:  35-641. 
N.  Y.  Supp.  61-318;  56-280;  63- 

440:    64-518;    76-258;    70-1010. 

1102;  122-620. 
N.  Y.  Ann.  Cas.  1-42. 
1888. 

N.  Y.  1-593. 
App.  Dlv.  72-601. 
N.  Y.  Supp.  76-2»a 
1830 
Hun,  77-248;  80-581.* 
App.  Dlv.  72-601. 
N.  Y.  Supp.  28-472;  56-280;  76- 

258;  110-1039. 
1S40« 

App.  Dlv.  72-601. 
N.  Y.  Supp.  76-25a 
1841. 
Hun,  50-443. 
App.  Dlv.  51-77;  72-601;  llO- 

Mlsc.  86-35. 

N.  Y.  Supp.  72-52;  76-258. 
1842. 

N.  Y.  3-281;  63-441. 


App.  Dlv.  72-601. 
N.  Y.  ~ 


Supp.  76-258. 
1843. 
N.   Y.   100-160. 
App.   Dlv.   188-76,   91;  14<V630; 

141-007. 
N.   Y.   Supp.   125-982;   126-439. 
1844. 

N.  Y.  63-438;  140-66;  1OO-160. 
Hun,  68-336. 

App.     Div.    30-50:    46-514:    50- 
368:    56-02;    72-601;    112-243; 
131-366. 
Misc.  25-134;  27-106;  36-37. 
N.    Y.   Supp.   67-616;   72-44;   76- 

258:  115-289. 
St.  Rep*r.   12-714;  20-104. 
Siibd.  1. 

St.  Rep'r.  48-370. 
0iibd.  2. 

Hun,   30-213;  46-654;   63-342. 
lh*m.   4-104. 
1845. 


App.  Dfv.  72-601. 
N.  Y.  Supp.  76-258. 
85 


*%i 


1846. 

Hun,    63-344;   70-486:   88-427. 

App.  Dlv.  50-82;  72-601. 

N.  Y.  Supp.  63-440:  76-258. 
1847. 

Hun,  78-487. 

App.  Dlv.  72-601. 

Misc.  41-318. 

N.  Y.  Supp.  76-258, 
1848. 

N.  Y.  63-436;  134-133. 

Hun,  48-52;   63-336:  88-427. 

App.  Dlv.  50-366 ;  72-601 ;  llO- 
.      K5;    112-243. 

Misc.  30-305. 

N.  Y.  Supp.  63-586;  76-258;  08- 

279. 
.St.   Rep'r.  16-714;  20-104. 
Snbd.  2. 

Hun,  73-432. 

Abb.  N.  C.  18-147. 
1840. 

N.  Y.  173-412. 

Hun,  70-487. 

I.  Div.  50-366 ;  72-601 ;  llO- 
J5;   112-243. 

Misc.  30-305. 

N.  Y.  Supp.  68-585;  76-258. 
1850. 

Hun.  68-338;  70-487. 

App.  Dlv.  72-601. 

N.  Y.  Supp.  76-258. 
1851. 

App.  Dlv.  72-601. 

N.  Y.  Supp.  76-258. 
1852. 

N.  Y.  124-349. 

Hun,  87-220. 

App.      Div.      72-601  ;      112-245 ; 
110-699;    140-632. 

Misc.   17-650. 

N.    Y.     Supp.     76-258;    08-279; 
104-290. 

Civ.  Proo.  7-100. 
1853. 

Hun.  70-487:  87-220. 

App.  Div.  72-601;  135-410. 

N.   Y.    Supp.   76-258;   110-021. 

St.  Rep'r.  12-713. 
18.'54. 

Hun,   70-486. 

App.    Dlv.    34-59;    72-601;    112- 
245;   140-631. 

Misc.  42-335;  52-298. 

N.  Y.  Supp.  76-258. 

Civ.  Proc.  7-100. 

1855. 

App.  Dlv.  72-601. 

N.  Y.  Supp.  76-258. 
1856. 

App.  Dlv.  72-601. 

N.  Y.  Supp.  76-258. 

Paige,  5-254;  8-28. 
1857. 

App.  Dlv.  72-601. 

N.  Y.  ~  
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Supp.  76-258. 
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1868. 
App.  DIr.  73-601. 
N:  Y.  Supp.  Te-258. 
1800 

N.   Y.   173-404;   199-161. 

App.  Div.  54>-366;  72-601;  110- 

lVj5;   llS-24»,  24C;  132-788. 
Misc.     8-409;     17-051;     27-107; 

30-305. 
N.    Y.    Supp.    03-585;   04-4;    70- 

258;  122-620. 
1801. 
N.   y.  94-535;  112-113. 
Ilun.  28-242;  45-234;  47-7;  73- 

143. 
App.  Div.  47-125;  01-31;  80-73. 
Misc.   03-171;  04-003. 
N.     Y.     Supp.     70-253;     80-410; 

114-615. 
St.  Kep-r.   34-051;  49-2W. 
Abb.  N.  C.  17-332. 
Dem.  4-58. 
Sabd.  1. 
N.   Y.  84-643;  94-585. 
App.  Div.  01-31;  80-75. 
St.   Rop'r.  40-359. 
Civ.   Proc.  5-87. 
1802. 

MlBC.  ei-208;  64-606. 
1803. 

Misc.   Cl-208;  04-603. 
1804. 

Misc.   04-603. 
1805. 

N.  Y.  139-210;  161-176;  171-1781 

Hun,   76-522. 

App.     Div.    53-100:    70-r)23;    74- 

567;  104-32r>;  131-876. 
Misc.     14-05:     10-387;     25-461; 

ao-2:  31-423;  30-473;  39-717; 

51-543;    01-208;    04-603. 
N.   Y.   Supp.    M-353:  55-044;  01- 

430;    05-570;     73-808;    75-373; 

77-748:   110-304. 
Abb.  N.  C.  17-328. 
Rfdf.  5-376. 
Dom.  0-31,  36L 
Connoly.  2-212. 
N.  Y.  Ann.  Cas.  10-440. 
ISGO. 
N.    Y.    108-255,    265;    112-104: 

139-210. 
Hun,  41-3(T.:  47-65.  06:   48-534? 

50-2r^C:   03-71:    Sl-22.^>. 

Div.  9-35:  45-532;  70-205; 

101  - 1 24 :      1 23-130 ;      124-703 } 

131-270. 
M'iw.   S-:^02:  24-C2G;  27-420;  03- 

6^)7;    04-003. 
N.  Y.  Supp.  30-677:  54-127;  01- 

448;    91-937;    118-629;    120- 

43;    128-1020. 
St.   Uepr.    10-26. 
1807. 
N.  Y.   lO.s-255:  112-104. 
Hun,  48-534:  81-223. 
App.    Div.   9-85:  63-31, 


^% 


V^4^^?fc.i^'2fe7^-'^''^' 


1809. 

Misc. 
1870. 


39-718. 


line.  8-392;  64^X)8. 


App.  Diy.  26-124  ;  47-472  ;  108- 

261;  »T-502. 
N.  Y.  Supp.  eS-740. 
1871. 

N.     Y.     47-200:    98-40;    99-616; 

121-241;      148-584;      194-72; 

199-63.    501;   aOl-362. 
Hun,     14-355;     10-687;     80-165; 

81-236;  88-171, 
App.   Div.  8-280;  8-563;  31-30S: 

32-570;     40-406;     42-316;    OO- 

277;     71-104;     73-20;    fiO-345: 

84-218  ;      98-256  ;      107-466  ; 

110-05 ;      113-900;      131-238; 

137-642. 
Misc.     40-348;     51-215;     59-59; 

01-344;  02-540. 
N.  Y.  Supp.  35-583;  09-708:  70- 

170;    75-728:    76-406;    80-677: 

90-481;       99-748;       113-289; 

116-1016;    127-184;    129-846. 
Civ.  Proc.  14-377;  15-220. 
N.  Y.  Ann.  Cas.  1*397;  5-195;  9- 

461. 
Week.  Dig.  25-25a 
1872. 
N.  Y.  0-236;  19-360;  32-253;  65- 

30;  74-437;  194-72. 
Hun,  91-189. 

App.   Div.  107-466;  135-422. 
Mi^c.  O2-&10. 
N.    Y.    Supp.    75-728;    115-1016; 

119-994. 
App.  Div.  40-406;  71-104, 
Civ.  Proc.  14-146. 
1873, 
N.  Y.  0-236:  19-369:  35-361;  48- 

88;    51-338;    00-379;    67-542; 

194-78. 
Hun.    12-306:    13-278;   58-322. 
App.     Dly.     107-466;     113-000; 

137-642. 
Misc.  51-215;  62-^40. 
N.    Y.     Supp.     75-728;     90-481 ; 

99^748;  115-1016. 
App.    Div.   40-406;    71-104;    98- 

256. 
N.  Y.  Ann.  Cas.  4-S51. 
1S74. 

N.   Y.  106-129. 

App.  Div.  4O-406 ;  71-104 ;  lOT- 

466;    137-642. 
Misc.  <i2-540. 

N.  Y.  Supp.  75-728;  115-1016. 
N.  Y.  Ann.  C«8.  4-851. 
Bnrb.   6-481;   10-598. 
1875. 

App.  Div.  71-104;  107-466. 
>nso.  62-540. 

N.  Y.  Supp.  75-7W;  115-1016. 
N.  Y.  Ann.  Caa.  4-8B1. 
1076 
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1876. 

App.    DlT.     8-663:    38*318;     40- 

406  ;  71-104  ;  107-466. 
Ml8C.   62-540. 

N.  Y.  Supp.  76-728;  116-1016. 
CiT.  Proc.  14-377. 
1877. 

N.  Y.  18-488. 

App.    Div.    »8-126;    40^406;    71- 

104 ;  107-466. 
Misc.  62-540. 
N.  Y.  Supp.  50-645;  76-28;  115- 

1016. 
How.    12-457;  17-31. 
Barb.   68-625. 
N.  Y.  Ann.  Cas.  1-153. 
1878. 
App.  Dlv.  40-406 ;  71-104 ;  107- 

466. 
Misc.  62-540. 

N.  Y.  Supp.  76-728;  116-1016. 
How.  Pr.  12-457. 
1879. 
N.    Y.    1S6-259;    194-72;    201- 

362. 
Hun,  27-44;  34-157;  48-577;  60- 

480 
App.    DIy.    16-341;    24-555;    40- 
406;   41-380,   538:    64-171;   60- 
»4,  277  ;  71-104 ;  84-218 ;  107- 
466;  113-900. 
Misc.   61-210;   62-340. 
N    Y.  Snpp.  49-981;  69-708;  70- 
170;      75-728;     90-748;      lOO- 
990;  115-1016. 
N.  Y.  Ann.  Cas,  1-397:  7-258. 
1880. 

N.  Y.  66-621. 
Hun,  15-285. 
App.   Dlv.  43-85. 
Misc.  6-532. 
1881. 

How.  28-1. 
Wpnd.   11 -2a 
Mi.sc.  39-749. 
1882. 

N.  Y.  Supp.  79-368. 
1883. 

N.  Y.  11-61. 
1884. 

App.   Div.  43-05. 
1885. 

App.  DlT.  43-96. 
18H6. 

App.  DlT.   48-05. 
1887. 

App.  Dlr.  43-95;  81-304. 
N.   Y.  Supp.  80-924. 
1888. 

N.    Y.    9-176;    56-599;    68-402; 

182-369. 
App.  Dlv.  43-9.-),  103;  81-304;  89- 

Misc.    6-5^2;   .n4-r,S.5. 

N.  Y.  Supp.  59-529;  80-924, 

Daly,  7  "" 


1890. 

App.  DlT.  48-96;  89-6. 

N.  Y.  Supp.  69-529. 


1891. 

N.  Y. 
Misc. 
1892. 

N.  Y. 

Misc. 

Barb. 

1893. 

N.   Y 


102-538. 
8-687;  13-71. 

66-599. 
13-72. 
46-287. 


'm. 


.  -   _.  2-182. 

Hnn.  68-243. 

App.  DlT.  44-463;  61-447. 

N.  Y.  Supp.  61-33:  70-679. 

N.  Y.  Super.  69-481. 
1894 

Pnrb.  29-239. 
^ohns.  6-101. 
1895. 

N.   Y.  50-176. 

N.  T.  Supp.  88-1004. 
1897. 

Han.  34-112. 

App.  Div.  61-447;  75-127. 

Misc.  40-90. 

N.  Y.  Supp.  70-679;  77-410; 
122. 

Civ.   Proc.  7-40a 

Abb.   N.   C.   15-231.  462;  29-114. 

Barb.  22-137. 

Week.  Dig.  14-362. 


( 


92 


Hun,    14-268:   64-610. 

N.  Y.  Supp.  124-913. 

1899. 

37-lOR. 
Dlv.  90-428. 
19-184. 
Supp.  86-415. 


Div.    16-209;  186-629. 
.   Supp.   121-380. 
Ann.  Cas.  4-174. 


N.   Y. 
App. 
Mi  so. 
N.    Y. 
lOOO. 

N.  Y. 
1901. 

N.  Y.  Supp.  121-380. 

App.   Div.    160-G29. 
1002. 

N.  Y.  16-432:  28-465;  24-181; 
35-352:  98-523;  99-258;  lOS- 
166;  110-504;  117-r.42:  142- 
203:  161-96;  164-5S.  Ur,; 
166-208;     182-393;      183-397; 

i»7-:n9. 

Hun.  46-538;  49-635;  75-152; 
78-577;  82-307. 

App.  Dlv.  8-510;  11-165;  12-31, 
156,  624:  13-170;  14-51;  21- 
315:  22-522;  23-135;  24-113; 
20-124:  45-309;  53-76;  65- 
11;  57-164.  212:  65-170:  6fl- 
484;  7.S-363:  79-254:  «0-343: 
H.'l-342:  K4-550:  8S-252 ;  89- 
2.'2;  91-584:  94-35;  95-150;  9S- 
100,  378.  382;  9f>-604 :  102- 
507:     1 05-430 L    lOO-iili^    7J>4; 
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inn,      ivw— ^ov,      -iVM-tijis,      iJ>«; 
112-143,  356,  744;  113-70,  73, 


NOTES. 


00.    100:    121-128,    714;    122- 
589.    817;     12«-391;    12J4-352; 
12«-.'>44;       180-387;      131-44.). 
832;    135-329;    137-408;    139- 
449;    142-54. 
Misc.   9-355;   13-98:    10-677;  20- 
G6;     33-729;     30-123;     42-615; 
60-482;    01-502;    70-341. 
N.  Y.  Supp.  2»-r>71;  47-235;  48- 
36,    940;    50-190;    08-580;    05- 
49;    00-1108:    08-1056;    72-508. 
ia33;  73-296:  82-366;  84-1053; 
80-50;  87-67.  G25,  906;  90-55.?; 
92-914;    94-203;    90-244;    97- 
1107;  98-867;   100-731 ;  107- 
604;     120-1;     124-660;     120- 
880;    128-931,    933;    129-378. 
St.   Rep'r.  37-556. 
Civ.  rroc.   19-,S91.  * 

Abb.  N.  C.  20-293;  31-249. 
N.   Y.   Super.   54-146. 
N.    Y.   Ann.   Cas.   1-387;  4-9;   6- 

121;  9-304,  n.,  385. 
Connoly,  1-365. 
1903. 

X.     Y.     98-.'523;     142-203;    197- 

319;   201-487. 
Hun,   49-535;   S5-195;   87-411. 
App.    Dlv.     12-31;     28-135;     20- 
124;    46-309;    47-472:    53-445; 
84-359;   86-477;  88-252;  89. 
252;     94-3.');     95-150;     98-,382; 
lOH-250:    121-128.    714;    130- 
387;   187-409;    139-452. 
Misc.    49-403;    61-320;    70-341. 
N.   Y.   Snpp.  29-571;  ;*4-35<J;  4H- 
940:    03-580;    72-936;    81-356; 
87-906:    88-847;    95-740;    lt>l- 
275;    128-031;    129-378. 
Civ.  Proc.  15-347. 
Connoly,  1-365. 
N.  Y.  Ann.  Cas.  6-121. 
1904. 
N.  Y.  OS-523;  110-504;  117-542; 
1 42-L'(  )•^ ;    177-384 ;     183-407 ; 
201 -4  S7. 
Hun,  78-278;  87-411;  88-364. 
App.    Dlv.    0-43;    8-510:    23-133: 
20-124:  31-450:  47-472;  71-14; 
72-1;  73-170,  3.'>0:  81-617;  8 1- 
359;     85-477;     89-232;     94-35; 
9H-.'i80:      99-185;       108-251; 
121-128,    714;    122-5G8;    i;«>- 
387. 
Ml8C.   13-98;  10-677;  SO-703. 
N.  Y.  Supp.  34-,^50;  52-Mfi:  03- 
nso  ;  oh-ll  23  ; 70-746, 772  ;  81- 
356;    87-906;    100-463;    107- 
401;    114-893;    129-378. 
K.  Y.  Ann.  Cas.  1-387. 
1905. 

N.   Y.  52-389:  142-203. 

App.    Dlv.    20-121:    47-472;    «9- 

-52;    1 08-250:    121-128,   714. 
N.  Y.  Supp.  95-740. 
Abb.   N.   C.  31-249. 


19m;. 

N.  Y.  09-122:  138-517:  156-234. 
Hun,  90-170. 
App.  Div.  137-408. 
Misc.  23-411;  30-15. 
N.   Y.   Supp.   35-736;  72-39. 
1907. 

N.  Y.  100-393. 

Hun.  46-120;   02*5.53;   79-360. 

App.  Dlv.  8-453;  17-617;  32-589; 

35-272;  44-304;  49-37:  83-474; 

91-99;    110-1.3. 
Misc.  31-390;  42-76;  45-16a 
N.    Y.    Supp.   65-3;   eo-640;   C4- 

283;  82-401;  9O-1042. 
1908 

n!  Y.  24-20:  100-203. 
Hun,  79-361. 

App.  Dlv.  44-304;  88-474. 
mTsc.  45-166. 
N.  Y.  Supp.  €H)-640. 
1913. 

N.  Y.  112-620;  152-69;  186-406. 
Hun,  29-258;  41-162:  66-363. 
App.    Div.    lT-247;    30-239:    64- 

87;     117-288;     12C-774;     132- 

277;  137-191;    139-420. 
Misc.  27-590;  30-625:  33-691:  40- 

94  ;  40-152  ;  50-329 ;  61-429. 
N,  Y.  Supp,  33-712:  45-587;  61- 
801;     53-349;     68-209;     93- 

1101;   98-6S4;    1OO-401;    111- 

116;   117-26;   121-1048;   1«4- 

14. 
St.  IlopY.  3-262;  39-237;  47-781; 

07-582. 
Civ.   Proc.  14-303. 
Abb.  N.  C.   18-149;  2«>-161. 
How.  57-255 ;  166-489. 
N.  Y.  Ann.  Cas,  6-896;  6*193. 
Svbd.  2. 

N.  Y.   143-571. 
N.  Y.  Ann.  Cas.  1-22. 
Sabd.  3. 

N.  Y.  52-405. 
Hun,  30-164. 
App.  Dlv.  33-160. 
Misc.  18-507. 
Abb.  N.  C.  16-432. 
WpcIc.   Dig.  17-239. 
1914. 
App.  Dlv.  .'16-428. 
Alisc.   04-4.54. 

N.  Y.   Supp.  64-810;  85-224. 
St.   Rep'r.   15-811. 
N.  Y.  Ann.  Cas.  6-263. 
1915. 
N.    Y.   8-148;   73-292;  122-551. 
Hiin.    37-533;    40-316. 
App.   Dlv.  40-.')67;  72-60;   lOS- 
404;   112-501;   118-243;    129- 
04. 
M!sr.   13-72:  02-86;  05-17. 
N.  Y.  Snpp.  01-1057;  70-,%S6:  85- 
224;  9H-382;  110-259;  119-344. 
1910. 
Hun.  15-'561;  61-3a 
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N.    Y.   S4-437;  04-155:   136-454. 
Hun,    16-555;    18-47;   20-163. 
App.   DIv.  85-124;  SO-591.  ' 
Misc.     20-657;     27-502:     2S-253; 

ii  1-504;    32-(J77;    »t>-J)8 ;    56- 

573. 
N.  Y.  Supp.  27-285:  46-383:  47- 

650;    66-385:    58-341:    59-149; 

66-382;  78-yoO;  107^310. 
1018. 

N.    Y.    61-542;  74-234:    130-232; 

133-80:  161-353. 
Hun,    25-623;    31-434.    575;    32- 

12;     54-614;     71-477:     82-576; 

02-431. 
App.    Dlv.    13-225:    32-226:    36- 

51;  5S-280. 
Misc.  6-208;  14-503;  20-182,  216; 

27-529;    30-720;   33-38:   35-73, 

201. 
N.  Y.  Supp.  31-737:  55-188:  58- 

412;  64-596;   71-241,   768. 
Civ.  Proc.  14-126. 
Abb.  N.  C.  21-89. 
1019. 

N.  Y.  190-178,  102.  106,  197. 
App.    Div.    75-145;    82-457:    84- 

240:   97-lKS;   99-482;   112-219; 

131-332. 
MiRC.     44-490:     54-283:     57-00; 

60-75;    66-221;    67-246;    68- 

5.^2. 
N.  Y.  Supp.  77-373  :  81-835  :  82- 

634:    89-8.^6:    1O4-109 ;    107- 

302;    111-745;   124-068. 
X.  Y.  Ann.  Cas.  6-130. 
1920. 

N.  Y.  190-178,  102,  196. 

App.  Div.   13-225;  32-226;  112- 

219. 
N.  Y.  Ann.  Cas.  6-130. 
1921. 

N.  Y.  74-234;  133-92;  190-178, 

102.   106. 
Hnn,  12-491. 
App.   Dlv.   13-225;  32-226;   112- 

219. 
MJsf.    30-720;   66-221. 
N.  Y.  Supp.  64-596. 
X.  Y.  Ann.  Cas.  6-130. 
1022. 

iN.Y.  183-92.  286;   190-178,   192, 

106. 
App.   Dlv.   18-225;  32-226;   112- 

219. 
Misc.   66-221. 
N.  Y.  Supp.  62-973. 
Abb.  N.  C.  29-334. 
Kp.vps,  3-562. 
\.  Y.  Ann.  Cas.  6-130. 
1928. 

N.  Y.  190-178,  192,  106. 

App.   Div.   13-225;   32-226;    112 

219. 
Misc.  27-529. 
N.    Y.    «upp.    58-412;   116-781 
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N.  Y.  Ann.  Cas.  6-130. 
1924. 

N.  Y.  190-178,  102,  196. 
App.   Dlv.   13-225;  32-226;   112- 
219. 

N.  Y.  Ann.  Cas.  6-130. 
1925. 

N.  Y.  125-280;  126-342:  130- 
394;  152-3G6:  160-377;  171- 
403:  175-432;  177-500;  193- 
341:    198-411. 

Hun,  34-143;  60-32;  65-210;  71- 
422,   542;   74-8;   82-90:   89-271. 

App.  Div.  3-185;  10-549:  19-.3U4; 
21-155;  23-129;  24-74;  25-337; 
26-141;  83-6;  34-198:  40-83: 
50-26:  55-41;  58-119.  536:  07- 
368;  68-233;  69-177;  76-40<;: 
83-107,  118;  96-401:  102-338, 
340;  104-54:  112-607:  113- 
534;  117-666;  184-272;  140- 
606. 

Mi.sc.  6-407;  25-548:  20-226:  36- 
496;  38-105;  42-629;  48- 
83:  57-368:  60-424;  67-214. 
300;    70-317. 

N.  Y.  Supp.  44-767;  47-402:  49- 
1088:  64-479,  480;  56-841:  57- 
632;  61-570:  63-659:  67-27;  68- 
161.  651:  73-1003:  74-813:  78- 
779  ;  89-112  :  02-484  ;  03-340  ; 
05-81 :  122-032 ;  126-865 ; 
127-756. 
1026. 

X.  Y.  11-376,  390;  12-52:  T2-583. 

Hun,   58-284;   T4-345:   87-510. 

App.  Div.  25-93;  47-119;  76- 
361;  88-586. 

msc.   30-566;    66-140. 

N.  Y.  Supp.  34-286;  48-882;  63- 
1027;  85-193. 
1027. 

N.  Y.  107-225. 

Hun,  87-510. 

App.  Dlv.  47-119;  88-586. 

Misc.  30-566:  66-140. 

N.    Y.    Supp.    63-1027;    85-193; 
123-273. 
1028. 

App.  Div.  47-119;  76-361. 

N.   Y.   Supp.  84-286. 
1020. 

N.  Y.  107-225. 

App.   Dlv.  47-119. 

MI.sc.  66-140. 

N.    Y.    Supp.    6.3-1027;    123-273. 
10.30. 

N.  Y.  10-164:  72-583;  156-136; 
187-8:    200-147. 

Hun,  20-44. 

App.  Dlv.  87-6;  88-585. 

Misc.  80-566. 

N.   Y.   Supp.  63-1027;  85-103. 
1031. 

N.   Y.   76-316;  147-225;  114-31S. 

I  Inn,  73-429:  87-510. 

App.    Dlv.   87-4. 

Misc.  66-140. 


NOTES. 


1932. 

N.    Y.   121-194;  141-138. 

Hun,   3-706;  8-313;   10-625;   3T- 

803. 
App.    Dlv.   1-517;  T-169. 
Misc.  19-171;  24-645;  26-146;  85- 

329:  50-329.  408. 
N.     Y.     Siipp.    6«-805;     69-533; 

1UM-1U44. 
N.  Y.  Super.  59-320. 

imut. 

N.   Y.   4-514;  141-138. 

Hun.  10-0C9;  37-303. 

App.    Div.    1-517;    62-531;    84- 

504;   117-291. 
Misc.     19-171;     35-329;     50-329, 

408;  5H-234;  62-256. 
N.  Y.  Supp.  44-194;  50-8(K);  65- 

478;  82-481;  98-684. 
1934. 
N.   Y.  141-138. 
App.   Dlv.   1-617. 
Misc.     19-171;     35-329;     66-329, 

408. 
1935. 

N.   Y.   141-188, 

Anp.   Dlv.   1-517. 

Misc.     19-171;     35-320;     56-329, 

408 
N,    Y.*  Supp.  44-194. 


1936. 

Misc. 

i9;i7. 

N.  Y. 
274 


19-171;  66-329. 

4-514;  51-1:  92-581;  103- 
i   121-277;   191-448. 
Hun,  22-228. 
App.  Div.  52-530  ;  84-564  ;  117- 

285. 
Misc.   26-413;   27-208;   56-329. 
N.     Y.     Supp.     82-841;     98-684; 
162-317. 
19.38. 

Aiip.  Dlv.  52-530:  117-288. 
Misc.   26-413;  66-329. 
N.   Y.   Supp.    162-317. 
1939. 

Ilnii.  19-184. 

App.  Div.  84-564;  117-286. 
Misc.   27-208;   56-329. 
N.    Y.    Supp.    82-841;    162-317. 
1916. 
App.    Div.    117-288. 
Misc.   56-329. 
1941. 

Dlv.    117-288. 
56-329. 


App. 
■Misc, 
1943. 

ITim, 


7.3-4. 


Misc.  35-364. 
1946. 


App. 

MJHC. 

N.   Y. 
Al)b. 
1947. 

App. 
Misc. 
N.    Y, 


Dlv.   65-467. 
37-510:  46-634; 
Supp.  73-67;  83- 
aN.  C.  24-400. 


53-611 

n. 


r>iv.    64-015;    132-S51. 
36-462. 
Supp.    72-291. 


1948. 

N.   Y.  67-161;  128.130;  1S8-384. 
Xlun.  34-163;  88-237;  441-394:  90- 

148. 
App.    Div.    8-468;    41-598;    76- 

408;    118-179,    622;    119-419; 

127-603;   136-627;   134-56.  69, 

72;    136-183;    140-618.    626. 
Misc.     19-673;     26-148;    3T-521: 

43-185;    53-350;    54.131;    62- 

92;   67-580. 
N.   Y.    Supp.   44-42;   66-784;   T5- 

1076;    78-779;    163-146,    465 

164-447;     165-844;     114-461 

115-393;      118-712;      126-41 

124-782;    125-1045. 
St.    Rop'r.   48-697. 
Civ.   I»roc.  6-410. 
Al)b.   N.   C.   22-211. 
N.   Y.  Ann.  Cas.  4-369. 
Svbd.  1. 
N.   Y.   55-525;   122-197. 
II  uu,  T8-545. 
App.  Dlv.  32-51 ;  166-565 ;  118- 

179;    136-627;    146-617. 
N.   Y.   Supp.  29-619:  52-281. 
Abb.   N.   C.  27-261. 
Sabd.  2. 

App.   Div.  136-627. 
S«bd.  3. 

N.  Y.  96-817:  141-236. 
Hun,   25-16;    27-529;   36-322. 
App.    Dlv.    136-627. 
Misc.  19-249. 
St.   Uep'r.  62-318. 
Subd.  4. 

App.    Div.    136-627;    146-620. 
1949. 

N.    Y.    66-525;   67-161;    128-129. 
Hun,    15-204:    16-219. 
App.   Div.   8-468:   119-420. 
N.    Y.    Supp.    164-447;   165-844; 

118-712. 
Misc.  53-470;  54-131. 
I960. 
N.  Y.  86-569;  46-511;  67-16L 
App.   Div.   33-279. 
Keyes.  2-111. 
N.  Y.  Supp.  118-712. 
N.  Y.  Ann.  Cas.  6-260. 


1961. 

N.  Y. 
N.  Y. 
1952. 

N.  Y. 


73-."»35. 

Supp.  118-712. 


Supp.  118-712. 
How.  Pr.  11-41& 
Ttnrb.  26-437. 
1953. 

N,  Y.   161-589. 
Hun.   32-612. 
N.  Y.  Supp.  118-712. 
1954. 
App.  Div.  119-422. 
Misc.  4;U188;  54-1.32. 
N.  Y.  Supp.  118-712. 
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X34-301. 


1A66. 

App.  Dlv.  5-415;  iao-028;  1«5 

N.  Y.'  Supp.  118-712;  120-41. 
1856. 

N.   Y.  128-129. 

App.  Dlv.  8-409. 

N.  Y.  Supp.  118-712. 
1057^ 

N.  Y.  0-349. 

Iliin,  9-708. 

App.   Dlv.    123-37. 

N.  Y.  Supp.  lOT-868. 
1058. 
.  Mlsc  35-717. 

N.  Y.  Ann.  Cas.  5-260. 
1061. 

N.  Y.  30-506. 

App.    Div.    137-865. 

NT    Y.    Supp.    122-852. 
10Ct2. 

Hun.  58-243:  63-211. 

App.    Div.    52-505:    114-225. 

N.   Y.   Supp.  100-81. 
1005. 

.\.  Y.  67-585. 

io<to. 

.N.   Y.  37-580;  50-83. 

Hun,  7-114;  40-197. 
1060. 

N.    Y.    68-202;    12-522 

Hun,  54-43.S;  58-243. 

App.    Div.   37-121. 

N.    Y.   Supp.  55-1130, 
1077. 

N.  Y.   138-471. 
1088 

N.  Y.  27-45;  40-125:  52-576:  55- 

^  525;   62-186;   80-117;    101-539. 

Hun.   00-148. 

App.    Dlv.    140-617. 

MlBC.    10-673:    67-578. 

N.  Y.   Supp.   124-782;   125-1045. 
1084. 

Hun.  40-316. 

App.   Div.  30-96:  44-»46SL 

Misc.   37-521. 

N.   Y.  Supp.  75-1076. 
1085. 

N.  Y.  52-576. 
1086. 

N.  Y.  Supp.  104-447. 

App.      DlT.      51-147; 
110-419. 

Misc.   54-182. 

Civ.    Prod.  2-295. 
lOOO. 

App,  Div.  127-647. 
1001, 

U\so.  8-153;  34-25,  g4. 

N.   Y.  Supp.  29-329;  60-461. 

Civ.  Proc.  23-419. 
1002. 

App.    Dlv.   127-909. 

Misc.   57-31. 

N.  Y.  Supp.  167-1020. 

Civ.  Proc.  6-297. 


118-179 ; 


1093. 

N.   Y.   120-360. 
lOoS***  ^^^'  «»-412. 

App.  DIt.  48-560;  85-409. 
Misc.  ;t5-076;  40-134;  58-.S05 
N.^^Y.^Jiipp.    62-897;    72-350; 

1005. 

Misc.  20-55. 

N.  Y.  Supp.  61-961. 
J007. 

N.   Y.   135-522. 

App.    Div.    10-394;    25-110:    50- 
289;  88-586. 

MKsc.  62-315. 

N.  Y.  Supp.  85-193;  114-1077. 
1008. 

N.  Y.  Supp.  82-401. 
1090. 

...iiiX-   ^^^^-   ^^-1^'  879. 

Misc.   57-34. 

N.  Y.  Supp.  107-1020. 
2003. 

Civ.  Proc.  15-19. 
20O4. 

Civl   Proc.   15-10. 

Misc.   57-35. 

N.  Y.  Supp.  107-1020. 
20O5. 

linn,  6-.-376;  76-120. 

Misc.   8-153. 
24K>6. 

Misc.    57-35. 

N.  Y.  Supp.  107-1020. 

N.  Y.   Supp.   107-949. 
App.  DiT.  123-274. 
20O8. 

N.  Y.   183-475. 
Misc.  14-33. 
2011. 

N.  Y.  183-476. 
N.  Y.  Supp.  35-237. 
2015. 

N.  Y.  122-288;  187-418, 
Hun.  88-260. 

App.    Dlv.    31-122;    57-143,    884; 
7.'5-3(r>:     77-141);    86-12;     1,^5- 
171;    130-472. 
Misc.  13-678. 
N.     Y.     Supp.     68-270;     78-175; 

1026;  114-209. 
Abb.  N.  C.  29-182. 
2016. 

N.  Y.  133-210. 

Hun.  84-169. 

App.  Div.  28-384:  75-366;  86-12; 

03-197:  120-499, 
I^Iisc.    14-617:    27-458. 
N.  Y.  Supp.  58-118;  78-175;  8S- 

Civ.    Proc.   11-180. 
Wcolc.    Dig    22-56:a. 
Snbd.  2. 

Hun,  ,12-537;  38-282;  88-260. 
App.   Div.  23-386. 
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133- 


2017. 

N.   Y.   135-81. 
Klin,  nO-323. 

Dlv.    32-184:    47-31 
75-365;     12»-4in) 
187. 
Misc.    19-678 ;   20-455;    71-354. 
N.  Y.  Supp.  61-1093;  62-.211;  74- 

70;  78-175. 
St.  Uep'r.  36-750. 
Abb.   N.   C.  29-177. 
Svbcl.  3. 

Hun,  46-409. 
201S. 

App.  Div.  76-365;  129-490. 
N.  Y.  Supp.  78-175. 

N    Y.  89-460;  186-172;  187-418. 
App.     Dlv.    47-387;    67-151;    75- 

iJ65;  H6-12;  129-499. 
Misc.  29-455;  57-34. 
N.  Y.  Supp.  61-1093;  78-175;  88- 

245;  197-1020. 
Civ.   Proc.  6-299. 
How.   59-287. 
Snbd.  1. 

App.  Dlv.  81-122. 
Subd.  5. 

N.  Y.  170-53. 
2020. 

App.    Dlv.    47-384;    75-365;   94- 

402. 
Misc.  57-32. 

N.    Y.     Supp.    78-176;    88-348; 
107-101:0. 
2021. 

App.  Dlv.  75-805;  94-408. 
N.  Y    ~ 
2022. 


2028. 

App.   Dlv.  31-122;  75-305;  12T- 
909. 

Misc.  19-678 ;  57-40. 

N.  Y.  Supp.  •J'8-175;  107-1020. 
2029. 

App.  Dlv.  75-365. 

N.Y.?  


2o:to. 


Supp.  78-175. 


Supp.  78-175. 


App.  Dlv.  75-365;  94-408. 

Ml8c.  S-l.'^. 

N.  Y.  Supp.  78-175. 


67-142.    181 


App.  Dlv.  75-365. 

N.  Y.  Supp.  78-175. 
2024. 

A  Tip.  Dlv.  75-865. 

Misc.  57-38. 

N.  Y.  Supp.  78-175. 
2025. 

App.  Dlv.  76-865. 

N.  Y.  Supp.  78-175. 
2026. 

N.  Y.   186-173. 

App.     Div.    47-385; 
75-365. 

Mlflc.   8-153;  29-455. 

N    Y.  Snnp.  29-329;  61-1094;  62- 
208;  78-175. 
Svbd.    1. 

N.  Y.  Supp.  68-201. 
2027. 

App.  Dlv.  75-365. 

Mlsc    19-678;  57-35. 

«.  Y.  Supp.  78-175  ;  107-1020. 


App.  Dlv.  75-365. 
N.  Y.  Supp.  78-175. 
2031. 

N.  Y.  100-20;  111-584. 
Hun,    81-341;   86-73. 
App.  Dlv.  6-4l7;  31-123;  57-148; 
75-365;        79-136;        129-64 ; 
139-500;     140-479. 
Misc.  32-218. 

N.    Y.   Supp.  65-717:  68-59:   7S- 
175;   79-1040;    113-504;    125- 
483. 
How.  67-111. 
2032. 

N.  Y.  97-212. 

Hun.  25-307.  590:  92-379. 

App.    Dlv.    57-148;    79-135;    85- 

194;  86-12;  i;UJ-185. 
Misc.    37-635;    68-308. 
N.  Y.  Supp.  7d-286:  79-1040;  83- 
135.    2^5;    117-524;    128-686; 
124-1074. 
Civ.    Proc.    11-180;    13-214.    313. 
How.    N.   S.   1-185. 
Snbd.  1. 

Hud,  84-466. 
Snbd*  2. 

N.   Y.  100-20;  128-185. 

Hun,    34-393,    465;    81-341;    88- 

261;  92-477. 
App.    B)lv.   6-421;    28-386;    139- 

501. 
Misc.    24-532;    71-353. 
N.    Y.    Supp.    34-734;    128-610. 
Civ.    Proc.   7-409. 
Abb.  N.  C.  15-463. 
Subd.  3. 

Hun,  32-594. 
Misc.  8-158,  166. 
Snbd.  4. 

App.   Dlv.   121-314. 
2033. 

N.  Y.  100-20;  142-630;  1626-442: 

187-27. 
Hud,    25-307;    34-393,    465;    40- 

44  •  64-455 
App.'  Dlv.  6^421;  57-148. 
Misc.  24-.532. 
N.  Y.  Sopp.  88-135. 
St.  Rep'r.  46-598.    ^  _^ 
Civ.  Proc.  9-406;  13-318. 
How.  N.  8.  1-185. 
Snbd.  1. 

N.   Y.    100-23. 
Hun,  48-590. 
Snbd.  3. 

Hun.    25-690. 
SL  Uep'r.  46^Trt 
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Snbd.  4. 

Him,   25-590:  48-590. 
App.  Dly.  86-194. 
Snbd.  5. 

Hun,  48-590. 
Snbd.  6. 

App.  Dlv.  84-588;  85-194. 
2034. 

N.  Y.  100-20:  128-180. 

Hun,  25-587;  04-455;  T6-281:  92- 
379,  477. 

App.  Dlv.  e-421;  23-380;  67-148. 

Misc.   8-166. 

N.   Y.   Supp.   123-686. 

Abb.   N.   C.  15-461. 
2036. 

App.   Div.  57-148. 

Misc.   61-306. 
2036. 

Hun.  50-243. 

N.  Y.   Supp.   100-503. 

Misc.   71-354. 
2087. 

N.  Y.  100-20. 

Hun,  77-96. 

Misc.    CI5-119. 

N.  Y.  Supp.  110-825. 

Civ.  Proc.  14-28. 

Cr.  Rep.  3-547. 
2038. 

N.  Y.  162-4^1. 

Hun.  48-166. 

Misc.  50-510. 

N.  Y.  Supp.  ei-1095  :  80-837  ;  »9- 
153;  110-62. 

App.    Dlv.    140-93. 

St.  Rep*r.  53-936. 

Civ.  Proc.   14-244. 
Sobd.  1. 

N.  Y.  111-587. 

Hun,  47-600. 

App.   Div.   38-118. 

Misc.  29-455. 
Subd.  2. 

Hun.  41-194. 

App.   Div.  37-71. 
2039. 

N.   Y.  128-180. 


App.    Div.    0-417; 
185. 


58-135;    13.3- 


Mlsc.   33-400;  84-699. 

N.   Y.   Supp.  «H-5y;  117-524. 

Civ.  Proc.  14-28. 
2041. 

Misc.  8-153;  84-25. 

N.  Y.  Supp.  29-329:  69-451. 
2042. 

App.  Dlv.  67-151. 
2050. 

Misc.  10-249. 

Civ.  Proc.  13-198. 
Snbd.  1. 

App.    Dlv.   11-329. 
2054. 

Hun.  41-188. 

Cr.  Rep.  4-289. 


2057. 

Hun.   41-188. 
Cr.  Rep.  4^289. 
20.%8. 

N.  Y.  90-381;  188-440. 

App.    Dlv.  0-424 ;   104-48 ;   120- 

817;    139-472. 
N.    Y.    Supp.   93-277;   124-47. 
205l>. 

N.    Y.  1O7-G07. 
App.  Div.  2-1  a3;  125-129. 
N.  Y.  Supp.   100-531. 
Civ.   Proc.  14-241. 
2060. 

App.    Dlv.    C8-234;    139-472. 
N.    Y.    Supp.    124-47. 
Cr.  Hop.  3-457. 
2000. 

App.  Div.  31-122;  104-48. 
N.  Y.  Supp.  114-209. 
2007. 

X.   Y.  142-278. 
Hun.   65-288;  70-562. 
App.    Div.    107-229;   120-98. 
MiBC.   31-550. 

N.  Y.  Supp.  65-559 ;  94-1101. 
Civ.   Proc.   15-3iU. 
N.   Y.  Super.  54-184. 
2068. 

N.   Y.   135-76. 

Hun,  50-479:  63-514. 

App.   Dlv.   20-27;   50-288;    120- 

87;   138-561. 

Misc.  61-113. 

N.     Y.     Supp.     46-645;     63-01)3; 

110-148;    114-307;    123-294. 
Abb.   N.  C.  29-177. 
2069. 

N.  Y.   135-76. 

App.    Dlv.    126-87;    138-561. 
N.    y.    Supp.    110-148;    123-204. 
2070. 
N.    Y.   99-620:    102-95:   135-522; 

149-223,    418;   200-452. 
Huu,     :J4-r.84:     47-545;     05-296: 

70-503:  91-311. 
App.    Dlv.   5-254;   8-552;    12-506 

n.S7:    20-50.    342;    33-324,    029; 

36-519;     44-400:     48-560;     49- 

124;  52-180;  53-94;  79-43:  85- 

409  ;  99-94  ;   107-229  ;  120-08. 
MIsr.     12-400:     14-42.    213;     16- 

3(K?;     17-674:     19-673:    27-:rM: 

33-701;     .S9-369.    454;    42-117; 

51-75;    69-205. 
N.   Y.   Supp.  35-i)J«);  46-727,  SHS; 

60-703:     62-897:     65-58.      920; 

68-1106;   79-828;   94-1101. 
N.  Y.  Ann.  Cas.  6-355. 
2071. 

Anp.  Div.   44-401. 
Misc.    54-344. 

N.  Y.  Supp.  60-703;   104-122. 
N.  Y.   Super.  54-184. 
2072. 
Hun,  70-562. 
ClT.  Proc  10-175w 
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2078. 

Hun.  80-453. 

ao74. 

Hud.  80-453. 
2075. 

Htin.  50-105:  80-454. 

App.    Div.   0-28;    100-566;    114- 

171;    138-561. 
N.     Y.     Supp.     94-754;     00-598; 

123-294. 
Civ.  Proc  15-379. 
2076. 

N.  Y.  164-289. 

App.     1)1  V.    0-28:    20-9;    38-414; 
TSO-288:    67-446;    74-237;   114- 

171;   138-561. 
Misc.  22-;iS4:  27-570. 
N.  Y.   Supp.  00-593:   123-204. 
N.   Y.   Super.  54-184. 
Week.  Dig.  11-87. 
2077. 

Hun.   46-29C. 

App.    Div.    «-2fi:   20-12;   45-153; 

8»-02;    188-560. 
N.    Y.     Supp.    61-149;    85-438; 

124-746. 
St.  Rep'r.  11-403. 
2078. 

App.   Div.  80-92. 
N.    Y.    Supp.    124-746. 
2O70. 

Misc.  27-389. 
N.  Y.  Super.  54-184. 
N.  Y.  Supp.  124-746. 
20M0. 

Him,  00-580. 
App.   D!»'.  50-288. 
N.  Y.  Supp.  63-993. 
2082. 

N.  Y.   150-280, 

Hun.   91-319. 

App.    Div.    21-507;    37-414;    45- 

153:    46-314;    62-375:    74-217: 

77-500;    7H-M7;    82-571;    113- 

316;    12.S-278;    126-88;    138- 

500;    130-02. 
Mlso.    13-7.^4;   20-28.   30;   28-40; 

33-352. 
N.  Y.  Supp.  40-700:  61-140.  055; 

68-446;    78-1051;    79-989;    91- 

900;    107-1101;    123-2t)4. 
Civ.   Proc.  19-416. 
N.  Y.  Super.  53-6a 
20K3. 

Hun.  91-319. 

App.     Div.    44-453;    74-217;    77- 

500;    78-341;     123-278;    126- 

87. 
Misc.  12-470;  13-734;  20-29;  45- 

183. 
N.    Y.   Supp.   35-213:   61-41;  77- 

521;     78-1051;     79-9 SO ;     01- 

900:  1O7-1101;  llC^-148. 
St.  Rcpr.  8-202. 
X.   Y.  Super.   54-184. 
How.  61-57. 
N.  Y.  Ann.  Cas.  6-S48. 


2084. 

N.  Y.  104-188. 

Hun,  60-479. 

App.  Div.  74-217;  77-500;  123- 

278;  126-88. 
Misc.  3;i-352:  45-182:  61-113. 
N.  Y.  SupB.  77-521;  78-1051;  01- 
901 
2085. 


900; 


Supp.  77-521:  78-105] 
;  107-1101;  110-148. 


App.  Div.  118-Sm 
2086. 

Hun,   73-303;    83-230;    104-187. 
App.   DIt.   39-639:    42-251;     58- 

350:  05-77:  120-81. 
MIse.  O-406;  33-352. 
N.    Y.    Supp.    68-446,    1101;    88- 

493;  113-367. 
How.  64-523. 
2087. 

N.   Y.   77-505, 

App.   Div.   46-314;  48-432;   113- 

316;    ISS-.r-jOiV 
N.    Y.    Supp.    123-294. 
2088. 

N.  Y.   118-101;  151-386* 

Hun,   01 -.319. 

App.    Div.    0-59;    20-11 ;    ll<t- 

SJ^O;    139-94. 
Misc.  13-734;  20-28;  81-560;  88- 


N.  Y. 
681 
2090. 

N.  y. 

32. 
2001. 

N.  Y. 

App, 

Misc. 

N.    Y. 
2002. 

N.  Y. 

App. 

Misc. 

N.   Y. 
2003. 

N.  Y. 

Misc. 

Week. 
2004. 

N.  Y. 

App. 
2005. 

N.  Y. 
2006. 

N.  Y. 
2007. 

App. 

Mi.«ic. 

Week 

N.   Y. 
2000. 

App. 

Misc. 
2100. 

How. 


Supp.  35-213;  40-760;  «4- 
121-819;   123-845. 

133-222;  142-278;   184- 


186-304. 
Div.  1O5-602. 
58-305. 
Supp.   109-321. 

184-32. 
Div.  112-420. 
32-4. 
Supp.   66-129;  98-657. 

184-32. 

32-4. 

.   Dig.   10-394. 

184-32. 
Div.  51-104. 

184-32. 

184-32. 

Div.   55-260. 
41-290;   54-31. 
Dig.   10-394. 
Supp.    103-1081. 

Div.  118-316. 
41-290,  431. 

Div.   73-349;  70-24. 
Supp.  70-905. 
61-514. 
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2101. 

App.  DIr.   120-818. 
N.  Y.  Sopp.  105-809. 
2102. 

N.   Y.   186-394. 
App.    Div.    120-818. 
N.  y.  Supp.  1O5-800. 
2110. 

How.  67-124. 
2120. 

N.    Y.    48-513;    51-442;    58-547; 

55-000;    68-403;    70-582;    85- 

655;      106-199;      lOfl-64,      071; 

110-495;      112-608;      121-551; 

131-4«vS;       13l>-r»5:       147-3.37; 

152-311.     430;     15»-381;    154- 

437;      15vS-421;      166-47,      473: 

168-488. 
Hun,     25-602;     44-172;     58-160. 

598;  72-369. 
App,    DIv.    4-344;    7-294;    20-3; 

2^-532:     »2-182;     48-378;    44- 

241;    51-200;    63-430:    68-197; 

77-149;    81-118;    86-270;    lOl- 

427;   110-891;    123-594;    124- 

15r>:  127-853. 
Misc.  30-643  ;  51-191 ;  63-367. 
N.    Y.    Supp.   6-231;  58-649;   60- 

615  ;  71-700  ;  74-94  ;  04-1107  ; 

14)8-49,    720. 
St.   Rop'r.  35-413;  TO-844. 
Civ.   l»roc.   10-318;  80-398. 
Abb.   N.  C.   14-495. 
Sabd.  2.' 

Ilun,   58-598;  72-369. 
App.    Div.    41-540;   107-274. 
Misc.   27-30. 
St.   KepT.  38-730. 
2121. 

N.    y.    143-166;    152-216;    166- 

462. 
Tlun,  88-139. 

Aop.  Dlv.  4-544;  2».177;  T7-150. 
N.   Y.  Supp.  47-1023. 
2122. 

N.   Y.  166-473. 

Hun,  4JJ-470;  68-598;  61-88;  88- 

139. 
App.    Dlv.    4-544;    77-150;    lOl- 

427;    106-4C;    112-98. 
N.  Y.   Simp.  34-592:  40-840;  71- 

1045;  02-22;  07-1115. 
St.   KepT.  32-543;  30-615. 
Sab<l.  1. 

N.    Y.    104-370;    140-1;   160-210. 

Hun,  21-527;  88-138. 

App.    Dlv.  4-265;  25-93;  43-540; 

57-130:   6^t-239. 
N.  Y.  Supp.  60-127. 
St.   Rcpr.  3<J-1004. 
Sabd.  2. 

N.  Y.  120-549;  152-216. 

Hun,     28-329;     67-282;     60-233; 

61-60. 
App.    Dlv.   4-266;  8-397. 
Misc.  27-458. 


St.    Rep'r.    36-1004;    88-22,    730; 

30-ClO.  739. 
Civ.   Proc.  16-128. 
Abb.  N.  C.  14-495. 
Snbd.  3. 

App.  Dlv.  106.46. 
St.   Rep'r.  8-722;  20-368;  33-29. 
2123. 

App.  Dlv.  77-150. 
2124. 

App.  Dlv.  62-492;  77-150. 
N.  Y.  Supp.  71-187. 
2125. 

N.    Y.    126-360;    152-308;    166- 

163. 
Hun.     22-551;     47-407:     64-206: 

66-93;  82-6. 
App.    Div.     6-468:     22-165;     33- 

278:    41-497:    47-552;    51-202: 

53-624;   77-150;  83-61;   87-59; 

100-184.    191;    102-334;  106- 

40,  90;   122-284;   l;W-50i 
Misc.     14-119;     30-647;     30-003: 

4^—118, 
N.     Y.     Supp.     BO-1107;     53-739; 

58-670:    60-614.    1009;    62-662; 

64-269.    676:    82-628;     01-675; 

02-444  :  04-319  ;  06-807  2  106- 

mS;   117-676. 
St.   Rep'r.  60-623. 
N.  Y.  Ann.  Cas.  2-246, 
2126. 

N.  Y.  126-368. 
Hun,   22-515. 
App.  Dlv.  77-150. 
St.  Rep'r.  32-543. 
Week.   Div.    10-290;   11-116. 
Snbd.  3. 

N.  Y.  Supp.  3-142. 
2127. 

N.     Y.    102-630;    104-38D;    135- 

245. 
Hun,   7<W49:  82-330. 
App.     Dlv.     15-56;     17-203;    22- 

174;  27-533;  30-52;  64-239;  7<^. 

144;     77-150;     87-59;     0O-414: 

100-190.  191:  131-102. 
Misc.   0-251;  3O-043;  40-134. 
N.  Y.  Supp.  6O-506;  71-1044:  78- 

942;     81-320;    01-258 ;     107- 

089;  115-275. 
2128. 

App.  Dlv.  30-53;  77-150. 
2120. 

N.  Y.  07-37. 

Hun,  25-186;  80-488. 

App.  Div.  1-187;  17-202;  75-569; 

77-150. 
Misc.  40-135. 
N.  Y.  Supp.  30-494;  78-333;  81- 

280. 
2130. 

App.  Dlv.   77-150. 
2131. 

Hun,  48-602. 

App.  Dlv.  34-597;  77-150. 
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77-150. 


114-1077. 


Misc.  3ft-4ri2. 
N.   Y.  Supp.  80-194. 
Abb.  N.  C.  10-33. 
2132. 

N     Y.   169-436. 
Hun,  40-176. 
App.  Div.  77-160. 

2133. 

N.  Y.  lSl-306. 
Hun.  «4-206. 
App.  Div.   58-345 
Misc.  62-315. 
N    Y.   Supp.  6«-10y8: 
2134. 

App/ Div?  77-149;  09.415;  lOS- 
305. 

N.  V.  142-235;  149-554. 

Hun,   64-337.  ^    -.  -.^ 

App.  Div.  50-50;  53-342;  77-150; 

Y8-434  ;  86-L>82  ;  99-415  ;  103- 

305;  111-300;  134-503;  140- 

Ml^sc.    7-217;    B7-30. 
N     Y.    Supp.    80-300; 
'97-700:     106-1070; 
124-328. 
Civ.  rroc.  19-318. 
2136. 

N.  Y.  73-437. 

Hun,  6-625,  652;  80-487. 

App     Div.    17-562:    45-504; 

569;  77-150;  78-434 
N.   Y.   Supp.  30-404 

300. 
Abb.  N.  C.  10-38. 
Week.  Dig.  10-390. 

^*N^  Y.  110-500;  181-30C 

Hun.  92-14. 

App.   Div.   77-150. 

Misc.  40-135. 

N.  Y.  Supp.  81-280. 
2138 

N   *Y     100-64;     119-502; 

u^'-^'^u:  T2-300;  80- 

515;  90-:.3;  Ol-US.  234. 
Ann    Div.   27-7.'. ;   45-504;   50-o8; 

51-108;     53-342.     617:     58-345; 

77-150;  83-52;  86-280;  97-2.^5; 

JI9-415:       113-316;       114-160; 

129-268;   132-600. 

T"^  's1rpp'*25.874:  35-SO,  463; 
61-400;  65-707:  O«-105«:  89- 
020;  91-258;   113-861;   117-81. 

2139.  _^  ^ 

Wnn    61 -S5:   91-00.  _ 

App.  THv.  30-34 ;  415-505;  77- 
liW;  »0-413. 

^'^y.  SumK'25-S74;  35-463 
436;  61-400;  91-258. 


92-1112  ; 
119-641; 


75- 


78-333;  80- 


149. 


54 


"^^N^^'y      72-415:     82-3.'»8;     93-97; 

•97-'203;     »«-335-     1CM>^.   ^ 

126-157,     364;     151-664;     152- 

317;  166-164,  476. 

Hun      24-60;     29-126;      38-273; 

45-56.     310;     47-451;     81-313; 

84-66. 

Add.    Div.    2-444;   5-526;   ao-,'^: 

36-75:    37-45;    54-615;    74-5S, 

^:    77-150:    78-250:    841-313; 

92^245;     96:3:     98-620:     lOl- 

218    431:   io6-2:«:  110-3.  70; 

114-356:      124-l."i5:      127-sr»3, 
930:  132-66S:  i:M-rrf>4. 
Misc.   4-326;   7-206;    14-119;   39- 

450;  66-484. 
N.  Y.  Supp.  25-874:  OO-IOS:  80- 
104-  8is-4S2:  87-72:  8K-10<H>; 
9i>-104;  91-715;  96-507,  862; 
99-1U45;  lOS-726:  11 1-1J24 . 
112-130;  122-94;  129-349. 
St     U«M>r.   9-600;  49-48;  69-42:3; 

70-846.  „^   ,„ 

Alib    N.  C.  17-366:  20-48. 
Week.  big.  13-207;  16-136;  17- 

169. 
N.  Y.  Ann.  Cas.  2-246. 
Subd.  1. 

N.   Y.    143-167. 
Hun,   58-508. 
St.   Repr.  35-413. 
Civ.  Proc.  9-338. 
Snltd.  2. 

Hun,   58-598. 

App.    Div.    132-668. 

St.  Rcp'r.  35-413. 

^^Hifn  ^34-322;     36.1fi5;     44-576: 
47-452;    58-508;    74-170;    85- 

App ^  Div.    4-281;   32-182;   132- 

Civ.  Proc:i>-338. 
Subd.  4. 

N.  Y.   112-609;  119-507. 

App.   Div.   1-534;  4-266;  26-500. 

Misc.   14-229. 

St,  Rcp'r.  36-999. 

®"n*\'%2-306;  106-262;  1 19-498; 
''•if9-.-^^07:  123-f  7:  142-aw 
Hun.     25-lK)3;     44-20o;     4.0-234, 

74-2".4;    92-589. 
App.  Div.  2-538;  4-260;  42-368; 

106-607.  ^  ^^^ 

Misc.  7-280:  13-22:^14-220.  ^_ 
N.  Y.  S«Pp.^O-395;  94-366.  477^ 
St     Rei)  r.    Il-5i7:    15-110.    ^»- 

013;    27-87,    131;    32-839:    3:1- 

966;  36-000:  39-613;  4W-202. 
Abb.  N.  C.   17-372. 

•^^N^Y    100-80:106-257:110-494; 

1         112-507;   126-147.  860. 
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Hun,     42-581:     44-203;     00-234; 

01-G4;    81-313;    88-140. 
App.    Dlr.   1-70;  22-174;   39-247; 

77-149;  80-283;    124-155. 
Misc.  7-200. 
2142. 

N.   Y.   ia2-367. 
App.  Dlv.  77-149. 
2143. 

App.   Dlv.  42-251;  77-150;   114- 

170. 
N.   Y.   Supp.  49-207;  59-10;  99- 

679. 
Abb.  N.  C.  18-246. 
2144. 

Hun.  22-47a 
App.  Div.  77-150. 
Mise.  30-043. 
2145. 

App.  Dlv.  77-149. 
2140. 

App.   Div.  4-544;  77-149. 
2147. 

Hun,  40-176. 
App.  Dlv.  77-15a 
2148. 

N.   Y.  143-223. 

Hun,  82-258. 

App.    Div.    57-151:    77-148;    80- 

12;  129-491). 
Misc.   34-25. 
N.  Y.  Supp.  114-409. 
2231. 

N.   Y.  28-55;  109-390. 

llun,   25-270;   49-346;   50-241  ; 

99-541. 
App.    Dlv.    52-144:    54-G2S:    50- 

539;     04-373;     <J8-110:     70-96; 

91-433:     li-^-U4,    119;     119- 

527;    132-391;    134-207;    142- 

594. 
Misr.    9-47.    9G:    10-74G,    19-521; 

21-479;     27-7?.r):     37-4Srt:     39- 

347  ;  40-54S  ;  41-(i:i2  ;  43-600  : 

40-L\.i;    4V-0;;2;    r»0-149,    64 1 ; 

r.H-2iO.    5J<5;    59-487;    02-231, 

49S,   513;    07-540. 
N.   Y.  «rpp.   l!»-;i.",:;:   47-563:  59- 

712:    72-103:    74-243:    75-1 OSO; 

84-r.si) ;      .s5-::;:r» :      88-252  ; 

109-Sl)S;  110-H»44;   113-lOr.S; 

111-771:       11 5-lir.G ;      1 1 0-O*01 ; 

121-01.-?;     123-379;     127-438; 

12.S-6.->4. 
St.  Uep'r.  23-61:  40-679;  62-421. 
Civ.    rroc.    14-.347;    10-447;    17- 

227:  19-217. 
Duly.  13-275. 
N.   Y.  Aun.  Cas.  9-261. 
Suhd.  1. 
N.    V.    .'IK-ir.l:    44-4S9:    51-539; 

7iJ-301,  574;  127-175. 
nun,  «7-S. 

App.    Div.  5-590:  52-141. 
Jlisc.  8-lS«;:   11-3.-1:  25-722:  27- 

5:JG;  42-226;  01-229;  02-«;il. 


N.  Y.  Supp.  9-24;  04-1057;  91- 
712;  115-1090;  llO-lllS. 

St.  Rpp'r.  53-58. 

Week.    V\g.    20-867. 
Sal>«l.  2. 

II  uu,   09-591. 

App.  Dlv.  11-264;  41-882:  08- 
117;   127-812. 

Misc.  20-849,  612:  22.739;  23- 
64i^;   24-734;   25-598. 

N.  Y.  Supp.  5-364:  45-918:  52- 
107;  6:«-785;  50-l.-,5;  58-493; 
82-984:  HO-lOj  t«2-5lS;  111^ 
856;   121-298;   12a-253. 

St.    Rep'r.    29-G54;    49-717;    52- 
490;  63-889. 
Sabd.  3. 

App.   Div.   134-267. 

Misc.    11-355. 

N.   Y.  Supp.  104-748;  118-949. 

St.  Rop'r.  29-654. 

Civ.   Proc.  8-178:  18-418. 
Sab«l.  4. 

Abb.  N.  C.  21-812. 

Daly,  11-153. 
Solid.  5. 

Misc.    10-60;    19-540;    60-149. 

N.  Y.   Supp.  98-194. 
2232. 

N.  Y.  182-234. 

Hun.  34-340. 

App.   Div.   70-96;   119-12. 

Misc.   58-546;  02-.'il7. 

N.  Y.  Supp.  50-761:  01-524; 
90-775;   109-808;   113-1058. 

Civ.   Proc.   9-429;   12-359. 

N.   Y.  Ann.   Cas.  9-261. 
Snltd.  1. 

N.  Y.  84-287  ;  182-234. 

Misc.  20-680. 

N.   Y.  Supp.  83-1067. 
Snbd.  2. 

ITim,  52-350:  85-452. 

App.  Dlv.  40-210. 

Misc.  24-735;  48-187. 
Snbd.  8. 

Hun.  09-90. 

Misc.   18-418. 

St.  Rep'r.  53-59. 
Sobd.  4. 

N.   Y.   102-203. 

Hun.  41-101. 

App.  Dlv.  52-217:  02-269:  87-63. 

Misc.  58-218;  59-543;  02-041: 
05-591. 

N.  Y.  Supp.  109-13;  111-413; 
115-109<):   120-811. 

St.  Rep'r.  15-968. 

Abb.  N.  C.  10-85. 
2233. 

N.   Y.   139-568. 

Hun,   73-409. 

App.  Div.  50-437;  70-90;  102- 

Mlsc.  '9-453;  58-546:  01-230. 
N.    Y.     Supp.    92-460:    109-808; 
113-1058;  114-142. 
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Abb.  N.  C.  aWW.  _ 
X.  Y.  Ann.  Gas.  9-261. 
2234. 

N.  Y.  1S3-229. 

Hnn.  28-284. 

App.  Div.  tW-118;  70-98. 

Misc.  12-150;  58-541);  03-247. 

N.  Y.  Supp.  110-OG7. 

How.  00-439;  5»-432. 

N.  Y.  Ann.  Cas.  9-261. 
2285. 

N.    Y.   201-453. 

Huu.  57-234.  OCI. 

App.  I>iv.  41-383;  45-140;  60- 
4:47]  53-511;  64-110:  04-373; 
70-96;  83-157;  105-55.-?;  113- 
721;  122-585;  132-:}91;  14a« 
594. 

Misc.  0-453:  10-740:  12-G37;  14- 
29;  16-320;  18-241;  20-13,9.  350; 
22-232,  234;  23-672.  C84:  28- 
530;  37-480;  40-204;  42-40<l; 
52-150:  65-240;  50-t64;  58- 
216:  01-83.  22S,  2'M,  628,  653; 
63-23;   67-126;    00-320. 

N.  Y.  Supp.  30-248:  35-145;  45- 
918;  52-294,  303;  55-610;  5S- 
313;  60-563:  60-1040;  66-337; 
72-103;  75-1080:  78-948;  80- 
1015;  81-642;  84-228;  86-1.S2, 
804;  99-215;  1O1-S03:  107- 
128.  604;  108-725;  1OO-50; 
113-2.  21,  614;  111-07,  11.5, 
142.  415:  110-601;  117-.S18; 
118-326;  121-617;  126-455; 
126-713;     127-438;     129-715. 

Civ.    I'roc.   10-217. 

A  1)1).   N.   C.  29-56. 

How.   60-439. 

T.  &  C.   1-533. 

N.  Y.  Ann.  C'as.  2-145;  9-261. 
2236. 

N.   Y.   58-323;   139-538. 

App.  Div.  57-191:  70-00. 

Misc.    27-726-   40-54S:   42-403. 

N.  V.   Supp.  68-li70;  113-1058. 

How.   00-4.S7. 

N.  Y.  Ann.  Cas.  9-261. 
2237. 

App.  Div.  70-96. 

Misc.   ls-241:  58-.546. 

N.   Y.   Supp.  84-580;   109-808. 

Civ.  Proc.  1-446. 

IIow.  63-3. 
'  Wook.   Dig.  11-392. 

N.  Y,  Auu.  Cas.  9-261. 
2238. 

N.   T.   52-445. 

Hun,  28-284. 

App.  Div.  64-373:  76-96;  103- 
521,  523  ;  105-553. 

N.  Y.  Supp.  72-103. 

Abb.  N.   C.  13-38. 

TTeek.  Dig.  16-86. 

N.  Y.  Ann.  Cas.  9-261. 
2239. 

Hun,  20-549^ 

App.  Div.  76-96. 


Misc.   12-150. 

Civ.  Proc.  16-411. 

How.  N.  S.  2-89. 

N.  Y.  Auu.  Cas.  9-261. 
2240. 

App.  Div.  11-265;  41-382;  76- 
96;   122-584. 

Misc.    11-355;   40-207;   47-633. 

N.  Y.  Supp.  6.^-150;  81-042; 
1O7-604;  121-298. 

N.  Y.  Ann.  Cas.  9-261. 
Subd.  1. 

Civ.  Proc.  8-178;  18-52. 
Snbd.  2. 

App.  Div.   105-554. 

Civ.   Proc.   13-52. 

N.   Y.   Supp.   58-494;   128-263: 
Snbd.  3. 

Misc.  80-120. 

N.  Y.  Supp.  61-786. 

Civ.   Proc.  13-52. 
2241. 

Urn,  81-310. 

Misc.    68-353. 

App.   Div.   70-96;  105-654. 

N.   Y.    Supp.    128-971. 

N.  Y.  Ann.  Cas.  9-261. 
2212. 

N.  Y.   182-234. 

App.   Div.   70-96. 

N.   Y.   Supp.   122-421. 

\.  Y.  Ann.  Cas.  9-261. 
2243. 

App.  Div.   76-96;  105-r,54.    "^ 

N.    Y.   Super.   59-554. 

N.  Y.  Ann.  Cas.  9-261. 
2244. 

N.  Y.   182-234. 

Hun.  64-153:  71-254. 

App.  Div.  40-243;  53-510:  67- 
.56:  72-580;  70-96,  371;  83- 
151;  121-800:  128-864;  137- 
627;    139-745. 

Misc,  9-46;  10-745;  13-41.  2S0: 
14-570;  20-614;  22-201,  263; 
20-682;  28-552;  30-287:  33- 
118;  38-123;  41-664;  K8-,537; 
59-483:  00-60;  61-46:  62- 
498;    08-353. 

N.  Y.  Supp.  31-804:  34-163:  49- 
1113:  53-700:  61-684;  6.'I-I«J; 
64-131:  66-964:  67-139:  73- 
472:  76-573;  77-91;  78-713: 
81-374;  82-543:  84-.580;  92- 
2.55;  100-718:  110-007;  113- 
43,  168.  236;  115-256:  118- 
326;  122-421;  124-573;  120- 
715. 

Civ.   Proc.    15-411;  23-222. 

St.   Rcn'r.  5-97. 

Week.  "Dlpf.    25-134. 

N.  Y.  Ann.  Cns.  1-189;  9-261. 
2245. 

Hun,   73-409.   410.   414. 

App.  Div.  45-140:  76-96. 

Misc.  23-673:  61-230. 

N.  Y.  Snpp.  96-620;  114-142. 

N.  Y.  Ann.  Cas.  »-!i61 
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8246. 

Misc.  26-781. 
App.  niv.  76-96. 
N.  Y.  Ann.  Cas.  0-201 
flM7. 

N.  T.  76-684. 
Hun,  71-254. 
App!   DIv.  76-06;   102-587;   112- 

Mlsc*  7-184;  47-632;  5M-547. 

N.  Y.  Siipp.  84-144;  08-242 ; 
10SI-8U8. 

How.  60-439. 

N.  Y.  Ann.  Cas.  0-261. 
224S. 

App.   DIv.  76-96. 

Misc.  31-726;  50-490. 

N.  Y.  Supp.  ll«-108:i. 

Civ.   Proc.   15-411. 

N.  Y.  Ann.  Ca&.  0-2C1. 
S240. 

N.  Y.  70-180. 

App.  Div.  68-511;  70-96;  106- 
342;    130-746. 

Misc.  8-353;  0-46:  27-179;  28- 
552;  43-81;  50-641. 

N.  Y.  Supp.  58-.S88;  86-514;  88- 
060  ;  00-477  ;  04-463  ;  08-694  ; 
108-41;    118-326. 

ClT.  Proc.  lS-411. 

N.  Y.  Ann.  Cas.  0-261. 
2250. 

N.  Y.  60-610. 

App.   Dlv.   76-96. 

Misc.  30-441;  43-81;  54^6; 
67-547. 

N.   Y.   Supp.  80-203;  86-514. 

Civ.   Proc.  5-141. 

N.  Y.  Ann.  Oas.  0-261. 
8261. 

App.   DIv.  14-540:  76-96. 

Civ.    Proc.    10-234. 

N.  Y.  Ann.  Cas.  0-2C1. 
8252. 

App.  DIv.  76-96. 

N.   Y.   Ann.  Gag,  0-2C1. 


N.   Y.   160-391. 

App.  DIv.  42-261;  51-277;  66-17; 

75-54:     76-90;     120-17;     136- 

700;  137-2. 
Misc.      17-879;     18-475:     20-47; 

23-467,     690;     24-719;    20-334; 

33-474  ;  38-207  :  30-.35Q ;  46- 

561;     50-301,     806;     66-386; 

57-444;   58-218;   65-562. 
N.  Y.  Supp.  47-188;  53-801:  58- 

1120:  60-515:  64-1007;  67-002; 

72-1026  ;  77-.S54,  069  ;  70-849  ; 

XO4-906 ;      106-S61 ;      1 10-775 ; 

120-993;    121-417,    684;    122- 

85. 
Civ.  Proc.  16-340;  10-234. 
N.    Y.    Ann.    Cas.    6-225;    7-103; 

0-261. 


N,  Y.   188-108- 
Hun,  10-220. 


App.  DIv.  60-296:  76-96;  01-432: 

112-120;   140-506. 
Misc.   0-46:    18-242;  20-682:  88- 

578;  47-632. 
N.   Y.  Supp.  5«-7eO;  74-669:  78- 

64:  86-919;  87-471. 
N.  Y.  Ann.  Cas.  0-261. 
Sttbd.  1. 
Am».  DIv.  76-103. 

App.   DlY.   7G-90, 

Misc.   45lffi». 

N.  Y.  Ann.  Cas.  0-261. 
2256. 

N.  Y.  188-103. 

Hun,  58-552;  78-445. 

App.    DIv.    76-96:    112-130. 

mW.   18-417;  22-128,    134;  63- 
461;  58-546,  651. 

N.     Y.     Supp.    48-810;     70-910; 
106-27;  100-808. 

N.  Y.  Ann.  Cas.  0-261. 
2257. 

App.  DIv.  T6-90. 

Misc.  58-461;  58-.''i51. 

N.   Y.   Supp.    1OO-80S;   120-737. 

N.  Y.  Ann.  Cas.  0-2C1. 
2258. 

App.   DIv.   76-96. 

Misc.  22-135;  58-.'551. 

N.    Y.    Supp.   48-810. 

N.  Y.  Ann.  Cas.  0-26L 
2250. 

App.   DIv.   76-96. 

Misc.    18-419;    22-128;    25-370; 
58-551. 

N.  Y.  Supp.  1 00-808. 

N.  Y.  Ann.  Cas.  0-261. 
22<I0. 

N.  Y.  183-229. 

Hun,  24-G24:  2,^-303:  84-55,  2.'>0. 

App.   DIv.  14-584  ;  76-06 ;  lOO- 
342;    100-635;    142-206. 

Misc.   0-456:    18-417:  50-041. 

N.  Y.   Supp.  04-4<J;?;  O6-350;  08- 
694;    126-1088. 

How.    61-100;   6;i-ir,5. 

Week.   Dlif.  313-143. 

N.  Y.  Ann.  Cas.  0-261. 
2261. 

N.  Y.  183-220. 

Apr).  DIv.  76-96 :  106-S48  ;  lOO- 

How.  '6.1-165. 
N.  Y.  Ann.  Cas.  0-261. 
2262. 

App.  DIv.  76-96;  134-604. 
Misc.     14-178. 
N.  Y.   Supp.  110-676. 
How.   63-165. 
N.  Y.  Ann.  Cas.  0-26L 

26:s. 

N.   Y.   132-.367. 

App.  DIv.  76-96:  84-627. 

Misc.  -     "" 


i 
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23-648  ;  2-4-278  ;  57-444. 
N.    Y.    Supp.    120-599. 
Civ.  Proc.  10-180. 
N.  Y.  Ann.  Cas,  0-261. 


NOTES. 


2204> 

Hun.  73-415.    ^    ^„,  „„ 
App.  DlT.  70-96;  127-82. 
Misc.  46-437  ;  56-249. 
N.  Y.  Anu.  Cas.  9-261. 
2205. 

N.    Y.    10»-390. 

Hun,  24-624:  25-270:  57-563.  ^ 
App.  Div.  59-140;  05-314;  7«-0a 
Misc.     14-347;     41-664;     43-383; 

50-641;  01-46.    ^     .«.,,„    ^^ 
N.  Y.  Supp.  0©-184;  78-713;  SO- 

1015;   1 J  3-43. 
St    nn^r.   33-352. 
<lv.  l»roc.  4-1G3:  7-312. 
How.    Ol-aOo:    03-3;    66-426. 
How.   N.  S.  3-383. 
N.  Y.  Ann.  Cas.  9-26L 
Siib«1.  1. 

I>nly,  ll«20b. 
Snbd.  2. 

N.   Y.  49-227. 

Hun,  24-77,  626. 

Misc.   5-166;   14-173. 

N.  Y.  Snpp.  5-881;  78-9. 

Civ.   Proc.  4-159:  11-813;  17-65: 

19-217;  23-222. 
Dnly,  11-206. 
2302. 

Htm,  41-72. 
2320. 

N.  Y.  101-810. 

Hun,  37-308:  51-248:  61-197;  64- 

19;  83-206:  89-527. 
App.    DIv.    3-142:    7-347:    8-400; 

23-412;     24-250;     33-116;     43- 

232;     74-113:      8O-.V20:     109- 

66M:    124-4*23;     125-404,    890; 

126-801:   129-5S6:   1.34-5.52. 
Misc.    27-120:    31-342.    345:    32- 

415,    541;   33-534;   46-47;   70- 

288 
N.  Y.'Siipp.  31-941;  44-901;  64- 

984:    66-531;    67-244;    68-904; 

77-423 :       93-283 :       109-83 1 ; 

110-1004;   119-556. 
Abb.  N.  C.  20-102. 
N,  Y.  Ann.  Cas.  9-288. 
2321. 

Hun,   64-20:   83-2a5. 

App.  DIv.  8-400;  33-116;  43-232; 

114-464 
Misc.     1 8^407 ;     19-689;     27-120;. 

51-482;  70-289. 
N.  Y.  Supp.  81-941 ;  109-831. 
2322. 

N.  Y.  192-514. 

App.    Div.    33-116;    43-232;    46- 

346;  126-801. 
Misc.   18-407;  27-120. 
N.  Y.  Supp.  lt>9-831. 
Abb.  N.  C.  11-120. 
2323. 

App.    Div.    7-348;    34-150;    «0- 

326:   125-800;  129-580. 
N.   Y.   187-182. 
Misc.  24-359. 
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N.    Y.    Snpp.     54-654;    80-917; 
110-1004;  114-251. 


N.  Y.  192-8. 

App.  Div.  57-4;  100-232;  109- 
667;   110-590;   110-173;   188- 
45. 
Misc.    32-48;    63-44i. 
N.  Y.  Supp.  66-105:  67-647;  91- 
814;     96-585;     97-346;     122- 
889. 
2324. 
App.  DIv.  10O-232;  125-464. 
N.  Y.  Supp.  109-831. 
2325. 

N.  Y.  192-514. 

Hun.  27-480. 

App.   Div.  34-151;  125-464,  801; 

134-548;   138-45. 
Misc.  15-662;  31-99,  344;  32-48; 

46-47. 
N.  Y.  Supp.  64-654;  64-1035;  60- 
105;  80-917:   93-283;   99-312; 
116-1004;  122-889. 
Abb.  N.  C.  20-162. 
Week.  Dig.  16-327. 
2326. 

N.    Y.    199-39. 

App.     Div.     110-590;     134-.548; 

137-587. 
Misc.   27-120;  34-132. 
N.    Y.    Supp.    69-468;    80-917 ; 

97-346. 
How.  26-402. 
Dniv,  0-51. 

N.  Y.  Ann.  Cas.  9-448. 
2327. 

N.  Y.  175-1.39;   199-39. 
App.   DIv.   57-3;    110-590;   125- 
890;    134-,'-,48;    137-224.    587. 
Misc.     31-340;     41-132;    43-587; 

04-119. 
N.  Y.  Supp.  48-437  ;  80-917  ;  97- 
340;   llO-HKM;    118-377;    121- 
958;  122-468. 
2328. 

N.    Y.    199-39. 

Misc.  31-99:  32-541;  57-672;  64- 

119. 
N.  Y.  Supp.  64-1035;  67-244;  80- 
917;  109-1112. 
2329. 

N.    Y.    199-39. 
2330. 

N.    Y.    199-39. 
App.  Div.  127-411. 
Misc.  31-^340. 
N.   y.   Supp.  80-917, 
How.  26-402. 
2.331. 

N.    Y.    199-39. 

Misc.  27-726:  31-340;  57-672. 

N.   Y.  Supp.  80-917;  109-1112. 

McC.'B  Civ.   Proc.  2-47. 

Abb.  N.  C.  7-417. 
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N.   Y.    1OO.30. 
Hun.  15-214. 
App.  Div.  27-404. 
Misc.  57-672. 
N.  Y.  Siipp.  1U&-1112. 
now.  40-204. 
23:^3. 

N.    Y.    190-39. 
Hun.  61-S4. 

BS— 439 
App.   Div.'  101-160;  127-409. 
N.  Y.  Supp.  01-428;  111-558. 
2334. 

N.    Y.    100-39. 
Ai.i>.  Div.  24-250;  101-169. 
N.    Y.    Supp.   01-428. 
Abb.  (N.  S.)  ll-20\l. 
X.  Y.  Ann.  Cas.  9-279,  n. 
2335. 

N.    Y.    100-39. 

N.  Y.  03-409. 

Hui..   37-480. 

App.     Div.      28-412;     118-735; 

137-223. 
Misc.     2.S-71;    31-99;     82-541; 

40-47.  314. 
N.  Y.  8upp.  50-808:  64->10B5:  67- 

244;  »5-192;  121-958. 


N.  T.  100-39. 
Hun.  51-138. 

N.  Y.  Sdpp.  40-963;  73-005;  84- 
15;  01-428. 
2336a. 

N.  Y.  187-18;{ ;  100-39. 

App.  Div.  Wr-2. 
2337. 

App.  Div.  18-497;  28-412. 

Misc.  31-118. 

Daly,  7-155. 
2338. 

N.  Y.  110-336. 

App.   Div.  111-«N>. 

MIkc.  30-378;  62-511. 

Hun.  10-292. 

N.    Y.    Supp.   03-82. 

Abb.  (N.  S.)  11-209. 
2330. 

N.  Y.  7O-101;  102-514. 

Hun.  64-20;  76-450;  88-27;  02- 
606. 

App.  Div.  18-498:  33-116;  43- 
232;  74-113;  76-120;  111- 
816;  125-460. 

Misc.  6-ri03:  18-407:  10-688:  30- 
490;  34-132;  56-16;  57-90. 

N.  Y.  Supp.  77-423:  T8-772 ; 
07-88C;   fcm-sm:  114-612. 

N,  Y.  Ann.  Cas.  0-450. 
2340. 

Hnn,  00-504. 

Apn.  Div.  3-392  ;  48-235  ;  90-60 ; 

i:t - 


137-341.  346, 
Misc.  27-501;  60-377. 


I      N.  Y.  Supp.  58-341:  63-796;  64- 
}         1077;    00-657;    113-452;    122- 

174. 
N.  Y.  Add.  Cas.  0-450. 
2341. 

App.   Div.  43-235;  76-218;  180- 

367. 
Misc.  34-132. 

N.  Y.   Supp.  44-1094:  60-1025. 
N.  Y.  Ann.  Cas.  0-450. 
2342. 

N.  Y.  102-514. 

App.    Div.    33-116,    125:    43-234; 

47-348;  76-127:   130-367. 
Misc.  32-48;  34-132. 
N.     Y.     Supp.    06-105;     78-772: 

114-797. 
N.  Y.  Ann.  Cas.  O-450. 
2343. 

N.   Y.   38-150;   100-39. 

Hun,  61-208:  83-27. 

App.     Div.    3-142;    OM-320:    70- 

135;    120-586;    137-586. 
Misc.   10-688;  24-528;  37-734. 
N.  Y.  Supp.  14-10^)4;  76-467;  70- 

1039;  114-251:   122-468. 
2344. 

Hun.  83-27:  80-527. 

App.   Div.   3-142:  8-400;  46-308; 

8<l-560;   120-586. 
Misc.   10-689. 
N.     Y.     Supp.     31-602;     61-540: 

110-556. 
Civ.  Proc.  8-56. 
2346. 

N.  Y.  136-10;  176-250. 
Misc.  63-000. 
N.   Y.   Supp.  117-300. 
2347. 

Misc.  6.1-661. 
N.  Y.  Supp.  117-300. 
2348. 

N.    Y.    67-231;    72-184;    78-3.*i5: 

06-525:  105-505;  106-172;  147-. 

573;  171-1. 
Hun.   40-454;   64-20. 
App.    Div.    21-lK-,:    2S-14;    68- 

188;     60-389;      73-77:     104- 

118;   117-754;    131-283;    1.10- 

662. 
Misc.    17-252:    20-235;    50-189. 
N.  Y.  Supp.  45-537;  47-487;  51- 

30;  74-1019:   100-421. 
St.  Rep'r.  45-831;  52-445. 
Sobd.  1. 

N.  Y.  157-274. 
Misc.     10-547. 
St.   Uop'r.  20-63. 
Suhd,  2. 

App.    Div.    i:iO-662. 
N.    Y.    Supp.    124-278. 
St.  Itcp'r.  20-63. 
Snbd.  3. 

Dem.   6-273. 
23fO. 

App.  Div.  i:n-23S. 
N.   Y.   Supp.   115-692. 


i 


lOOl 


NOTAS. 


8360. 

App.  Dlv.  88-616. 

Misc.   33-285. 

N.  Y.  Supp.  6r-478. 
2351. 

Hun.  61-208. 

App.    Div.    18-500:   55-463. 

Misc.   30-491. 

N.   Y.  Supp.  03-822;  67-97. 
2352. 

App.  Dlv.  55-4G3. 

Misc.  24-501;  33-286. 

N.  Y.  Supp.  67-97,  478. 
2353. 

Hun,  61-208. 
2354. 

N.  Y.  Supp.  102-1025. 

App.  Div.   1  J  7-754. 

Misc.  50-189. 

N.  Y.  Supp.  1O0-417. 
2356. 

Misc.  88-286. 

N.    Y.   Supp.   67-478. 
2357. 

N.   Y.   184-376. 

App.    Div.   56-487;  76-486. 

N.   Y.  Supp.  7H-501;  110-722. 
235K. 

App.   Div.    136-03. 
2859. 

N.   Y.   140-162. 

HuQ»  7$-4d0. 

App.  Div.  5.5-458;  126-157;  136- 

Misc.    38-409:    54-160;     58-547, 
629. 

N.     Y.     Supp.     67-97;     110-G22; 
110-722. 

Civ.  Proc.  23-373. 
2360. 

N.    Y.   171-1. 

App.  Dlv.  55-458. 
2361. 

N.   Y.  171-1. 

Hun.  75-452. 

App.  Dlv.  55-458. 

Misc.  21-501;  58-629. 

N.   Y.   Supp.  67-97. 
2362. 

Misc.  30-G71. 

N.  Y.  Supp.  64-331. 
2364. 

N.  Y.  101-5S3. 

App.   Dlv.  28-14. 

Misc.  24-501. 

N.  Y.  Supp.  51-27. 
2365. 

N.  Y.  175-256. 

App.    Dlv.    12-427;    48-434;    67- 
1G5. 

Civ.  Proc.  15-30. 
2366. 

N.  Y.  05-242;  137-290. 

Hun,  26-447. 

App.   Div.  24-432;  67-165;   112- 
087;  124-518. 

Misc.  80-718. 
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N.  Y.  Supp.  63-304;  78-600; 
1OO-70;    121-237. 

Week.  Dig.  10-539. 
2367. 

Hun.  74-65. 

App.  Div.  I»7p-16ii 
8368. 

N.  T.  175-256u 

Week.  Dig.  11-471. 
2369. 

N.  Y.  134-89;  175-256;  184- 
1X6. 

Hun,  22-125;  74-65. 

N.    Y.    Supp.   55-493. 

Week.  Dig.  11-471. 
2371. 

N.  Y.  71-208;  74-lOa. 

Hun.  26-447. 

App.  DJr.  52-66. 
2372. 

N.  Y.  184-85. 

II  un,  74-67. 

App.  Dlv.  24-482L 

Civ,  Proc.  16-30. 
2378. 

N.   Y.   191-439. 

N.  Y.  Supp.  102-785. 

App.  Div.  117-479;  130-90. 
2374. 

N.  Y.  60-228:  68-677;  62-«a: 
71-208 ;  91-648 ;  169-497  ; 
191-439. 

Hun,  62-573;  74-67. 

App.  Div.  48-435;  112-687; 
130-90. 

Misc.  38-582. 

N.  Y.  Supp.  62-1068;  78-82; 
114-289. 

St.  Rep'r.  35-908:  42-81. 

Civ.  Proc.  5-281. 
Snbd.  1. 

Hun.  30-32:  32-217;  84^1421 

Civ.  Proc.  6-285. 
Snbd.  2. 

Hun,  32-217. 

Civ.  Proc.  6-a8S. 
Subd.  8. 

N.  Y.  82-27. 

Hun.  32-217. 

Civ.  Proc.  6*285. 
Snbd.  4. 

N.  Y.  74-108;  187-2M. 

App.  Dlv.  38-679. 

St.  Rep'r.  43-55. 
2375. 

N.  Y.  169-497 ;  191-441. 

App.  Div.  48-438;  117-480; 
1;JO-90. 

Misc.   38-582. 

N.  Y.  Supp.  62-1068;  T8-82; 
1 14-289. 

Barb.  60-150. 
2376. 

N.  Y.  169-498. 
2377. 

N.   Y.  169«^ 


NOTie. 


Supp.   32-838;  82-820. 
•p'r.  6-1'- 


-141. 


«.378. 

N.  y.  ieo-488. 

2379. 

N.   Y.  169-408. 
2380. 

N.  y.  109-488. 

App.  Dlv.  48-436. 

N.   y.  3i>pp.  62-106& 

McC.'s  Civ.  rroc.  2-64. 

Abb.  N.  C.  11-107. 
2381. 

N.  y.  1C9-407. 

App.  Div.  43-436;  130-89;  138- 
148. 

N.    y.    Supp.    «2-10C8;    114-280; 
^       123-304. 
2383. 

N.   Y.   111-310;   119-475;    184- 
IIG;   191J-S3. 

N.   y.   Supp.    125-3G9;   127-1043. 

CiT.   ri-oc.   15-30. 
2384. 

N.  Y.  lf57-6.%. 

Hun.   87-143. 

App.    Dlv.  84-234 

N.   Y.   f^  -^ 

St.  Rep' 
2385. 

N.  Y.   157-633. 

App.    Div.  84*284. 
2380. 

N.   Y.  184,116. 

App.  Div.  12-427:  48^34. 
2387. 

N.  Y.  45-71;  68-153. 

App.   Div.  4e-210;   88-484;   114- 

riv.'Procs.  14-264. 
Svbd.  1. 

Hnn,  52-351. 

N.  Y.  Supp.  5-804. 
Svbii.  3. 

Hun,  62-351. 

N.   y.  Supp.  5-394. 
2388. 

N.   y.   05-681;  68-158. 

Hnn.  61-509. 

App.   Dlv.  27-4(». 

Bt.   Rep'r.   21-684. 

Week.  Dig.  19-347. 
Subd.  4. 

N.   y.  61-503;  197-4J, 

Civ.  Proc.  9-239. 
2391. 

N.   Y.  68-153. 

App.  Dlv.  27-406. 

N.   Y.   Supp.  60-275w 
2392. 

Week.  Dig.  10-347. 
2393. 

Hun,   51-457. 

Abb.  N.  C.  29-182. 
2394* 

N.  Y.  08-160. 
2395. 

Mlflc.   39-214;  48-190. 

N.  Y.  Supp.  96-775. 


X003 


N.  Y.  68-153. 
239T. 

N.  Y.  72-534. 
2398. 

N.   Y.  72-534. 
2399. 

Misc.  01*101. 
2400. 

N.    Y.   08-153;  72-684. 

Hun.  65-458. 

N.   Y.  Supp.  3^890. 
2401* 

How.  6-493. 
Sabd.  2. 

riv.  Proc.  9-239. 
2498. 

How.  6-263. 
tt40.'(. 

Misc.  50-467. 

N.  y.  Supp.  lOQ-561. 

Week.    Dig.    10-18. 
2408. 

Misc.  56-68. 
2409. 

App.  Dlv.  46-210. 
2410. 

N.    Y.   19T-420. 

Misc.    69-43. 

App.  Div.  131-004. 

N.  Y.   Supp.  110-66;  124-080. 
2412.  ^ 

N.    Y.   197-429. 

Hun,  83-574. 

Misc.    69-42. 

N.  Y.  Supp.  110-66;   124-980. 
2113. 

N.    Y.   197-420. 

App.  Dlv.  131-604. 
2414. 

N.  Y.   197-429. 

Hun,   83-574. 

Misc.   69-42. 

App.   Dlv.    131-004. 

N.  y.   Supp,   110-66;   124-989. 
2416. 

N.   Y.   197-429. 

Misc.   69-43. 

N.  y.  Supp.  124-980. 
2432. 

N.  Y.  48-27;  64-516;  94-31; 
132-218;  168-108. 

Hun,  25-73:  36-UOO:  58-311. 

App.  Div.  64-412;  75-279;  l#ft. 
175;  128-701;  162-206;  1«7- 
717;    139-578. 

Misc.  10-eiy;  17-147;  22-480; 
26-91;  38-232,  600;  39-275; 
54-040;  55-624;  63-35.  40; 
08-353. 

N.  y.  Supp.  54-066;  72-99;  flr8- 
in3;  90-r»2:  lO.Va  9.  057;  t1«- 
900;  118-40;  128-971;  124- 
449. 

St.  Rep'r.  20-96:  34-512. 

OJv.  Proc.  8-242,  354;  16-323. 
324;   19-43.  403. 

Week.   Dig.    10-385;   22-2, 


i 


NOTB8. 


Sobd.  1. 

N.  Y.   135-746. 

Hun,   29-16;    40-625;    08-106. 
App.   Dly.  91-207. 
Subd.  2. 

Hun.  46-625. 
Subd.  8. 

Hun,  54-272;  63-106^ 
2438. 

N.  Y.  09-86. 

Hun,  37-245;  40-77;  48-78;  61- 

57;  58-311;  66-558. 
App.  DlT.  9-32;  12-125;  17-682; 
28-105:  34-162;  86-4;  195- 
677 ;  198-175. 
Misc.  11-303;  21-373;  26-01; 
48-606;  54-640;  61-374;  63-35. 
376;  70-512. 


N.  Y.  Supp.  45-576;  47-484;  88- 

423;  95-523;  ^'^ 

128-846. 


106-8;  127-713; 


St.    Kep'r.    12-453;    15-460;    87- 

803;  50-238;  07-200. 
Civ.    Proc    11-351;    16-58;    18- 

358. 
Abb.  N.  C.   18-161;  20-152,  401. 
N.  Y.  Super.  50-70. 
N.  Y.  Ann.  Cas.  1-401. 
Subd.  1. 

Hun.  68-555. 
Misc.  17-147;  18-388. 
St.  Rep'r.  33-28;   52-556. 
Civ.  Pric.  19-140. 
N.  Y.  Ann.  Cas.  5-196. 
Subd.  2. 

Hun,  46-323;  60-362;  85-505. 
N.   Y.   Snpp.  33-132. 
St.   Repr.   38-604. 
Civ.  Proc.  9-345;  11-417. 
Abb.  N.  C.  18-462. 
2434. 

N.   Y.   132-407. 

Hun.  25-72;  40-75;  41-382;  40- 

623;  68-308. 
App.  DIv.  73-77;  76-279;  83-407; 

91-267;      105-577;      115-308; 

OM-523;  70-510. 
MIsr.     10-61 H;    49-438:    54-640; 

61-109;   63-35,   36:   189-578. 
N.  Y.   Supp.  78-163;  82-l})8;  99- 

896;     lo6-0(V>:     105-9;     112- 

200.    1111;    127-713. 
Civ.  i»roc.  19-403. 
2435. 

N.    Y.     126-200;   140-447;     143- 

567. 
Hun,  63-41:  80-113. 
App.   Dlv.   8-340 ;  93-150 ;  102- 

432;   106-577;   112-158;   128- 

761;   139-578. 
Misc.  6-485;  11-379;  16-445:  22- 

88,   492;  25-91;  41-475;  63-26, 

30;  66-142. 
N.   Y.    Supp.  30-35:  60-941;  84- 

1094;   87-510;   92-483;   98-286; 

lt7-3<»6.    316;     121-37S;     122- 

686;   124-449;   128-846;   129- 

886. 


Civ..  Proc.   19-7,  210. 

Abb.  N.  C.   16-309. 

N.    Y.    Super.   62-166. 

St.  Rep'r.  6-251. 

How.  67-514. 

N.  Y.  Ann.  Cas.  1-20,  815. 
2436. 

Hun,  38-142;  64-62:  80-114. 

App.  Dlv.  105-577;  128-764; 
139-578. 

Misc.  15-440;  22-204.  492,  648; 
29-607;  3H-232;  56-47;  69- 
387;  63-26,  30;  66-142. 

N.  Y.  Supp.  60-171;  63-527;  77- 
.594;  lt«-10r»2;  112-357;  117- 
306;  121-378;  122-686,  124- 
449. 

Abb.   N.   C.   16-35. 

How.  67-514. 

N.  Y.  Ann.  Cas.  1-25;  7-285. 
2437. 

App.   Dlv.  105-577. 

Misc.   60-142. 

How.    69-452. 

N.  Y.  Supp.  121-378. 
2438. 

Hun.  46-623. 


24: 


App.  Dlv.  105-677. 

:tf>. 

App.  Dlv.  106-577. 


1094 


244 

App.   Dlv.  106-677. 
Misc.    66-142. 
N.  Y.  Supp.  121-378. 
2441. 

N.  Y.  166-129. 
Hun,  46-623. 

App.    Dlv.     28-34:    80-806:     S6- 

170  ;  6.3-41 ;  99-21 ;  102-482  ; 

105-577;      103-175;      110-123 

128-764;   186-898;    139-577. 

Misc.  19-668:  26-70;  27-194;  41- 

475;   64-111. 
N.     Y.     Supp.     44-1103;     60-735; 
61-352;    56-439;     62-763;    67- 
640;     71-380;     92-483;     97-3- 
117-1124;    124-449;    129-885. 
Civ.    Proc.    19-139. 
N.    Y.    Ann.  .Cas,    1-23;    S-881; 
9—461. 
2442. 

Hun,   86-606. 

App.  Dlv.  91-267;  106-677. 
Misc.   16-619:  39-275. 
N.   Y.  Supp.  ii3-132;  86-688. 
Week.  Dig.  26-26. 
2443. 

App.  Dlv.  106-577. 
Misc.  21-464. 
Civ.  Proc.  11-445. 
How.  N.  S.  3-490. 
2444. 

Hun,   86-505. 

App.     Dlv.     106-577;     116-209; 

i:«-206:  i:i9-5si. 
Misc.   12-9;  07-548. 
N.     V.     Supp.     33-l:t2;     lOO-OGo; 
116-906;    124-449. 


NOTB& 


2446. 


App.  Dlv.  105-677. 
Misc. 


Misc.  10-335. 
N.  y.  Ann.   Cas.  1-80. 
2446. 

N.  Y.  T3-218. 
App.  Dlv.  105-577. 
Misc.   12-628;   18-40. 
T.  &  C.  3-790. 
2447. 

N.   Y.   93-79;   166-129:  201-92. 

Hun,  30-587. 

App.  Dlv.  3-589;  7.-529;  34-472; 

61-478;     75-241.     279;    105- 

677;    134-434;    139-579.   585. 
Misc.     12-628;     22-468;     24-898; 

30-761. 
N.  Y.  STipp.  34-253;  60-171;  64- 

233;    63-527;    66-171;    70-617; 

78-1,  163;  114-339;  119-395; 

124-449,     454;     126-790. 
St   Repr.  4-07. 
Abb.  N.  C.  18-310. 
N.  Y.  Ann.  Cas.  1-148.  153;  4-^89; 

9-461. 
Week.  Dig.  17-96;  26-25Z 
2448. 

Dlv.  106-577. 
.  Super.  43-52. 


Dlv.  67-472;  106-577. 
Dlv.  67-472 ;  106-577. 


N. 
2449. 

App. 
2460. 

App. 
2461. 

N.  Y.  68-362:  73-416. 

App.    Div.    105-577;    139-581. 

N;    Y.    Supp.    44-1103;    65-793; 
124-440. 
2462. 

N.  Y.  140-447;  196-471. 

App.      Div.     106-677;     108-175: 
132-266. 

Misc.    70-511. 

N.  Y.   Supp.  96-52. 
Snbd.  2. 

App.  Dlv.  76-29. 


S4lSf- 


App.  Dlv.  105-577. 
2454. 

App.  Dlv.  84-199:  106-577. 

Misc.   64-37;   70-512. 

N.     Y.     Supp.     82-5.'»8;    84-916; 
103-499;      116-587;      120-50; 
127-713. 
2455. 

Hun.  88-142. 

App.  Dtv.  105-577. 

Civ.   Proc.  8-387:   10-139. 

Week.  Dig.  22-672. 
2456. 

Hun,   38-142:  87-70. 

App.  Div.  106-577. 

Misc.  68-353. 

N.  Y.  Supp.  123-971. 
2457. 

Hnn,    22-579;     24-353;     84-138; 
88-519. 

App.    Dlv.    9-31;    41-194;    91- 
267;  105-r>77;  lOS-iTG. 


Misc.    87-765;    68-24,    41,    376; 

70-513. 
N.  Y.  Supp.  84-976:  76-927;  86- 

638;   117-306;   128-846. 
St.  Repr.  12-453. 
2458. 

N.   Y.   60-53;   140-447;  144-651; 

146-350. 
Hnn,     241853;    35-240;    86»589; 

46-625;  55-562. 
App.    Dlv.    21-178:    82-23;    66- 

179;   87-241;   102-432;   106- 

577;  109-281;    136-422. 
Misc.     10-258:     11-303:     18-388 

22-486;   25-91;   26-70;   27-684 

29-608;  65-322;  68-26,  30,  36 

66-142,  221. 
N.  Y.  Supp.  24-829;  31-437;  32- 

162;    47-493;    50-836;    02-300; 

64-666;    56-439;    62-241:    72- 

680;      84-276,      468;      92-483; 

105-847;      114-770;     117-306; 

121-378;    127-713. 
St.  Rep'r.   34-134. 
Civ.    Proc.   8-44;   9-845;    19-446; 

23-193;  24-146. 
Abb.  N.  C.  28-10. 
How.  65-290. 
How.  N.  S.  2-120. 
Snbd.  1. 
Hun,  60-363. 
App.  Dlv.  102-432. 
Misc.  27-685.    > 
N.   Y.  Supp.  58-676. 
St.  Rep'r.  88-604. 
Civ.   Proc.  12-162. 
Snbd.  2. 

N.  Y.  164-777. 
Hon,  60-860. 
App.   Dlv.   21-172. 
St.   Rep*r.  88-604. 
Snbd.  8. 
St.   Rep'r.  26.46. 
Civ.  Proc.  18-358. 
2459. 

Hun,  87-242. 

App.  Dlv.  91-267 ;  106-677. 
N.  Y.  Supp.  83-132. 
2460. 

Hun,  43-865;  61-86. 
App.   Div.   106-577;   189-684. 
N:  Y.  Supp.   124-464. 
How.  67-514. 
How.   N.  S.  2-44a 
2461. 

App.  Dlv.  106-577. 

2462. 

Hun,  84-138. 

App.  Dlv.  106-577. 

Misc.    64-38;    63-33.    870;    70- 

510. 
N.  Y.  Supp.   104-497. 
2463. 

N.  Y.  1 40-447. 
Hun,  47-350;  6O-480. 
1095 


i 


Supp.   48-865. 


NOTQ& 


App^  Dlr.  34-32;  41-880;  4J>^3; 

76-204 ;      94-573  ; 

109-281;   ia2-207. 
Misc.  «-468;  1T-U6;  19-484;  20- 

14;     22-649;    64-42;     55-624; 

58-173,  314;  61-651. 
N.  Y.  Siipp.  30-200;  41-223,  491; 

44-603:    45-800;    47-402;    50- 

171 ;  63-527  ;  78-546  ;  T9-122  ; 

1»5-1109;   105-844,   ft57  ;   108- 

1047;  10l>-2t,  669;  114-181. 
Civ.    Proc.    23-102;   »2-5ia 
N.  Y.  Ann.  Cas.  1-155;  7-258. 
2464. 

N.  Y.  77-68. 

DIv.    64-412:    83-406 

267;    102-432:    106-47, 

108-49;    112-158,    485; 

579. 
Misc.  27-104,  326;  61-651. 
N.   Y.   Supp.   62-747;   72-99: 


^^i 


91- 

577; 
139- 


82- 


198';    9Sl-:483;    94-104;    i^402; 
98-286,  532;   114-131. 

CIv.  Proc.   15-844. 

N.  Y.  Super.  57-506. 

Abb.  N.  C,  14-322. 

How.  60-161. 

Week.  Dig.  14.18X 
2465. 

App.  DIv.  105-577. 

Misc.    13-51:   20-519. 

Week.  Dig.   10-444. 
2466. 

App.  DIv.  45-582  ;  105-577. 

-57. 


246' 

App.  Div.  59-45;  105-577. 

N.  Y.  Supp.  69-34;  82-108. 

CIv.  Proc.  1JK446. 

How.    N.    S.   2-161. 
2408. 

N.  Y.  31-&31:  40-889J  43-200; 
51-174:  75-205;  77-68:  87- 
153;  93-572;  105-1;  117-301; 
124-330;  129-566;  147-665; 
153-108;  154-447;  167-300; 
160-647. 

Hun,  10-71;  34-157:  35-240; 
37-f.31:  40-57;  42-24;  67-150; 
74-577 1  87-68. 

App.  Div.  7-530:  28-106:  31- 
242:  45-582:  53-427;  64-503; 
69-58;  81-424;  83-406;  105- 
577;  112-159.  4Kr.:   12K-418. 

Misc.    28-133;   36-126;   46-288. 

N.  Y.  Supp.  6-227;  13-502:  RO- 
SSI: 64-426;  6r»-l0.<iJ:  60-34; 
72-1045:  74-585:  81-50:  82- 
198;  02-518:  98-286,  532;  52- 
5:i3;  112-1050;  113-1002. 

St.  Rep'r.  2O-S03;  27-794;  51- 
745;  53-460. 

CIv.  Proc.  6-309;  8-356;  11-87; 
15-324;   30-197. 

Abb.  N.  r.  16-36. 

Daly,  10-318. 

Dem.  4-207. 

Connoly,   2-546. 

N.  Y.  Ann..  Cae,  4-381. 

1O06 


Snbd.  1. 

N.   Y.  94-31. 

App.    Div.    20-441;    34-242;    83- 

406;  106-575. 
N.  Y.  Supp.  102-740. 
St.   Rep'r.  6-817. 
Civ.  Proc.  12-160. 
Snbd.  2. 
N.     Y.    86-242;    89-328;    105-5; 

160-183. 
ApD.  DIv.  59-48;  140-423. 
N.T.  Supp.  125-353. 
2469* 

N.  Y.  40-3S3:  117-302;  124-330; 

163-498;  157-301;  160-183. 
Hun.     37-631;     73-494;     93-213, 

605. 
App.    Dlr.    34-242;    45-582:    59- 

60:    69-60;   105-577;    128-418, 

132-296. 
Misc.    10-510;   28-130;  36-126; 

68-451. 
N.   Y.  Supp.  6-227:  36-1050;  72- 

1045;     74-585;    86-371;     112- 

1050;   117-5;   125-20. 
St.  Rep'r.  27-33. 
Civ.   Proc.  11-351;  30-198. 
Abb.  N.  C.  27-30. 
Dnly,  10-318. 
Sobd.  1. 

N.  Y.  157-306. 
Misc.  28-133. 
N.   Y.  Supp.  58-1067. 
riv.    Proc.  9-346;  17-385. 
Snbd.  4. 

N.  Y.  154-147. 
App.  DIv.  34-242. 
N.   Y.  Supp.  54-426. 
Snbd.  5. 

N.  Y.  154-44a 
App.  DIv.  S-6.  56. 
2470. 

App.    DIv.    105-577. 
2471. 

App.  DIv.  7-534:  59-291:  88-406; 

01-267;  105-.577. 
N.    Y.    Supp.     69-253;     118-46; 

129-885. 
2472. 

N.    Y.    72-317:    78-306;    89-479: 

117-141:      137-408:      144-287; 

152-508;     159-185;    20O-457; 

201-496. 
Hun,      :i2-177;     39-65;     41-186; 

54-320. 
App.    Div.    22-218;    31-178:    40- 

116;  63-493:  78-11:  79-51:  88- 

395;    92-377,    463;    104-236; 

109-548;    110-474,    530;    133- 

436. 
Misc.     17-684:     19-32S:     28-602: 

33-543:     39-470:     4t-3.«i0:     42- 

14,  171;  46-5.33;  55-173;  5«- 

215;  66-412. 
N.   Y.   Supp.   1O-.304:  44-720:  741- 

J<r»6;   86-789;   84-.V20:   85-830; 

o;«-728:  mj-372;  97-403;  114- 

720;    123-523. 


NOTES. 


St.   Rcp'r.  23-(W5:   32-293. 
Civ.   Proo.   10^98. 
Abb.   N.   C.   20-395 :  29-477. 
Dem.  R-11.  123,  161:  6-11. 
Connoly.  2-367. 
N.   Y.   Ann.  Cm.  1-306. 
Snbcl.  1. 

Ilnn,  3r-210:  50-240. 
App.   DIv.  104-286. 
Civ.  Proc.  ia-40. 
Abb.   N.    0.   lG-244:  18-40. 
Dom.  6-402. 
Snbd.  2. 

App.  Dlv.  80-522;  104-236. 
Phin.   70-370. 
Misc.  0-172;  Cl-8. 
Week.   Dig.   23-5. 
Snbd.  3. 

N.     y.     24-337:    91-480:     92-70; 

117-476;      128-378;      187-601; 

152-513. 
Hun.  51-202:  01-513:  70-145. 
App.  DIv.  11-347:  73-11:  80-522; 

HO-4&7;  90-327;  117-59;  13M- 

792 
Misc. '3-5^8:    4-340:    8-576;    i:J- 

380 ;  17-494  ;  22-221,  449. 
N.  Y.   Supp.  83-697;   101-1093. 
St.    Uep'r.    15-728;    82-147;    35- 

706:   41.{>e9. 
Civ,  Vroc  9-58. 
Abb.  N.  (\  28-61;  31-111. 
Dem.  2-14;  3-518;  4-324. 
Snbd.  4. 

N.  Y.  01-439;  117-476;  128-378^ 

152-513. 
ITun.   42-328. 
App.    DIv.    78-11;    80-457;    88- 

143;  117-59. 
Misc.  8-576;  17-494;  92-201.  499; 

3»-(512. 
N.  Y.  Supp.  83-607;  101-1003. 
Snbd,  6. 

N.   Y.  128-378. 
Hnn.   33-511. 
Snbd.  6. 

N.    Y.  117-476:   152-513. 
Misc.  8-576;  17-404;  01-8. 
Dom.   2-114. 
Subd.  7. 

N.   Y.   129-642;  159-135. 

Hun,   59-592. 

Mis.?.  20-537. 

8t.    Rep'r.    87-438;   99-303;    61- 

561. 
Civ.  Proc.  8-159, 
How.  N.  S.  2-308. 
Dera.  4-154. 
2473. 

N.  Y.  126-354;  18»-CS;  173-439. 

Hnn.  79-540. 

App.  Piv.  24-33:  01-502:  79-1  TO: 

85-274;        HKMttO:       107-ls«;; 

135-254. 
Misc.    19-.125:   35-731. 
N.  Y.  Snnp.  70-597:  70-1100:  RS- 

226;  fi4-66T,  8T6. 


Al>b.  N.  C.  29-306. 

Connoly,  2-375. 
2474. 

N.  Y.  77-455;  127-206;  129-640. 

Hun,  68-507. 

App.    Dir.   2-615;   24-33;    100- 
321. 

Misc.    19-325;    89-228;    47-548; 
48-313. 
2476. 

N.  Y.  60-144;  129-640. 

Han,  58-507. 
2476. 


N.  Y.  83-34S;  160-93;  173-442. 
n,  45-2,{2;  60-404;  6S-507. 


4 


Hun,    ,  ,^w   ,^,  ^..-.^„.. 

m.      Dly.      39-611;      104-236; 

107-186;    114-245. 
Misc.    ;iO-l5  :    3:;- 105,    732 ;   66- 


;  93- 
128- 


App. 

Mlsp .„. ^„,    .„« 

577;    70-156,    158. 

N.  V.  Supp.  20-4 17  ;  82-180 
728;    66-740;    106-929; 
477. 

St.   Uep'r.  30-952;  86-560. 

Civ.   Proc.    12-39:  30-1. 

Dom.  2-251;  6-401. 

Week.  Disr.  18-429. 

Rpdf.  6-137. 
Snbd.  1. 

N.  Y.  85-163. 

Hun,   30-219:  41-108. 

App.   Div.   104-236. 

Misc.   19-80;  64-180. 

St.   Kep'r.  40-14. 

Abb.  N.  C.  16-244. 

Dem.  4-92. 
Snbd.  2. 

N.  Y.  53-610. 

App.   Div.   104-236. 

Dem.  2-251. 
Snbd.  3. 

N.  Y.  7.1-292;  S3-43S;  87-19; 
10O-«7. 

App.  Div.  39-611;  73-363:  84- 
148;    104-230. 

Misc.   26-3.>4. 

N.  Y.  Snpp.  67-212. 

How.   N.  H.  2-112. 

Dem.  2-268;  8-346;  6-24.%  382. 
Snbd.  4. 

App.  Div.  96-18;  1O4-230. 

N.  V.  Supp.  113-619. 
2477. 

App.   Div.    114-245. 

Misc.    25-11)5:    27-475. 

N.  Y.  Supp.  69-106;  99-74a 
2478. 

N.  Y.  7.1-113.  292. 

Misc.  86-732:  65-577. 

N.  Y.  Supp.  lWi-929. 
2479. 

II  un.   03-2R2. 

Mise.    13-715. 

N.    Y.  Supp.  35-820. 
2481. 

N.  Y.  96-441:  100-210 :  103-307; 
104-2.59;  154-773;  169-136; 
184-42. 
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NOTES. 


Hun,     43-587;     48-417;     60-47;<: 

7»-377;  86-50. 
App.    Dlv.    18-306:    23-207;    52- 
226;    6C-258.    279;    70-321;    72- 
286;  78-11;  119-293,  495;  131- 
84 
Misc.     26-640;     87-696;     41-416: 

63-106. 
N.  Y.  Siipp.  29-454;  58-379.  597; 
60-636;  67-881;  75-272;  76-37, 
355,      448;      80-789;      87-581, 
833;    07-367:    lCM)-607 ;    101- 
882;    104-138:    110-572;    114- 
33;  116-794. 
Civ.   Proc.   12-48;  19-149. 
Abb.  N.  C.  20-477. 
Redf.  5-308.  402,  488. 
Dom.  3-572;  5-412:  6-111. 
Connol.v,    1-122,    384,   437;  2-37& 

418    489. 
N.  Y.'  Add.  Cas.  10-129. 
Svbd.  1. 
Hun.  70-110. 
St.  Rep'r.  63-543. 
Snbd.  2. 
Hun,  51-212;  70-110. 
Misc.    15-662;    19-S25. 
St.   Rep'r.  63-543. 
Subd.  3. 

App.   Dlv.  63-493. 
Dem.  4-324. 
Svbd.  4. 

App.    Dlv.   31-178. 
N.  Y.  Sunp.  4-136. 
Misc.  59-296. 
Civ.   Proc.  9-58. 
Dem.  3-253. 
Snbd.  5. 
Hun,  42-328. 
Misc.   28-602. 
Dem.  2-619. 
Snbd.  6. 
N.    Y.    81-641;    85-153;    87-572; 
98-434:        100-206;       112-503; 
136-291;   157-427;   167-344. 
Hun,   24-4:   28-212;   41-464;  42- 
400;    46-500;    66-200;    72-102, 
597;   73-435;  81-427;  82-422. 
App.    Dlv.     8-313;     11-347;     32- 
604;    33-547:     42-258;    44-268; 
40-613;   61-119;   60-67;   66-55; 
72-290;    74-221;    80-388.     522; 
89-227;  03-519;  116-584;  119- 
292;   120-419;   131-84. 
Misc.     1-392;    3-394;    6-115;    9- 
263,   621:   27-1R4,    565;    20-408; 
32-119;    34-148:     36-078:    37- 
096;  38-460;  50-485;  55-473: 
68-11. 

N.  Y.  Supp.  6-357,  934;  30-851; 
31-26:<:  5;J-1S7,  057:  50-1081; 
e.*J-r,()8:  64-385;  65-103,  108; 
60-170;  72-409;  77-558;  SO- 
636;  106-677;  115-239;  124- 
007. 
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St.  Rep'r.  7-324;  19-530;  220- 
449;  22-333;  29^299;  88-2: 
46-587;  47-431;  48-142;  49- 
151;  61-558;  64-276. 

Civ.  Proc.  6-391;  18-177. 

Abb.  N.  C.  17-320. 

How.  N.  S.  1-420. 

Dem.  2-75,  85,  560.  697;  3-254: 
4-43;  6-241,  614.  '-«>»• 

Connoly,  2-27. 
Snbd.  7. 

App.   Div.   24-532. 

Misc.  12-258;  62-443. 

B  ^v.^V.^^PP-  ^^-32;  116-1040. 
Subd.  9. 

Misc.   62-443. 

«  ^-.Yv.SaPP-  49-32;  116-1040. 
Snbd.  11. 

N.    Y.    89-479;   91-439;   162-513. 

Hun,  33-311:  42-328. 

App.    Dlv.    ll-,347;    20-383:    32- 

Misc.  4-370;  8-576:  17-494;  29- 
531;  34-152;  61-540;  66- 
215;  61-8.  V,     ir.- 

^Vo^;«^^"PP-     2»-10e4:    46-787: 
^63-187;    62-330:    101 -1098. 
St.    Rep'r.    32-147;    87-575;    41- 

339;  64-237. 
Civ.   Proc.  6-542;  12-40. 
Abb.  N.  C.  18-1;  19-40;  22-342 

^IM    ^"^^^'    ^^^^'    ^^'    ^"^' 
^^N^Y.Ann.Ca..  7-171. 

N.  Y.  71-238. 
2484. 

N.   Y.   71-238. 

Hun,  32-445;  60-569;  88-107. 

N.  Y.  Supp.  81-63. 

St.  Rep'r.  39-837. 
Snbd.  1. 

St.  Rep'r.  48-573. 
Snbd.  2. 

St.  Rep'r.  48-573. 
2486. 

Hun.   32-443. 
2486. 

Hun,  32-429;  60-62S. 

App.  Dlv.  9-422. 
2487. 

^^^•PP*'-    l'*-37e;    39-837;   48- 
573. 
Snbd.  1. 

Hun.  32-44& 

Dom.  6-18. 
Snbd.  2. 

Hun,  60-570. 
2488 

Hun.   6O-670. 
2490. 

App.  Dlv.  9-423. 
2492. 

N.    Y.   71-238. 


NOTB8. 


8408. 

Hun.  eo-570:  88-107. 

N.  Y.  Supp.  81-63. 
2494. 

Hail,  82-439. 
24INI. 

N.  T.  91-284. 

Han,  30-47S. 

St.   Rep*r.  19-530. 

Dem.  0-15. 
Snbd.  1. 

Dem.  O-IS. 
Snbd.  2. 

Dem.  6-15. 
2498. 

Hun,  75-260. 
2600. 

App.   Dlv.  24-536^ 

Misc.  12-257. 

N.  Y.  Snpp.  49-82. 

St.  Rep'r.  15-743. 
2509. 
Snbd.  2. 

Hun,  43-811. 

Misc.  10-485. 

Dem.  2-396. 
2611. 

How.  N.  S.  2-88. 
2513. 

App.  Dlv.  24-535:  80-815. 

Misc.   12-357:  26-854. 

N.  Y.  Supp.  49-32. 
2514. 

N.    Y.    182-270:    200-568. 

App.  DiT.  100-369. 

Misc.    89-479;    41-226;    57' 
67-31. 

N.  Y.  Sopp.  82-539;  93-836; 
667;    128-528. 

Connoly,  2-117,  205. 

Dem.  8-227.  261.  505. 

Redf.  6-466. 
8ubd.  1. 

App.  DIr.  47-128. 

MlBC.  -""    "^ 


87-458. 
Snbd.  2. 

Misc.  26-864. 
Svbd.  8. 

App.   Diy.  92-465. 

Misc.   16-601;  67-527. 

N.  Y.   Supp.  109-972. 

St.  Rep'r.  13-168;  29-216. 

Ciy.  Proc.  11-125. 

Dem.  2-352. 
Snbd.  4. 

N.  Y.  88-121. 

Dem.  4-119. 
Snbd.  6. 

N.  Y.  78-635;  98-863.  527; 
103. 

Hun,  61-202. 

App.  Dlv.  12-136;  90-327; 

Misc.  1-492. 

Civ.   Proc.  7-157;  9-409. 
How.  N.  8.  1-92.  208. 
Dem.  8-232;  4-471. 


Snbd.  7. 

Hun,  33-342. 

St.  Rep'r.  6-100. 
Snbd.  8. 

Hun.  36-261. 

St.   Rep'r.  29-961:  49-826. 
Snbd.  9. 

Hun.  36-261. 

Misc.  30-355. 

St.  Rep'r.  37-647;  41-798. 
Snbd.  lO. 

App.  Dlv.  42-258. 

N.  Y.  Supp.  59-257. 
Snbd.  11. 

N.  Y.  119-33. 

Hun,  52-110. 

App.  Dlv.  4-481:  40-238:  61-83; 
66-100 ;  81-453  ;  84-163  ; 
104-462;    110-908. 

Misc.  15-601;  17-494:  30-354;  82- 
318;  61-540:  60-629. 

N.  Y.  Supp.  63-726;  66-724;  72- 
495;    128-626. 

Civ.  Proc.  8-126. 

St.  Rep'r.  16-722. 

Abb.  N.  C.  22-480. 

Dem.  2-648;  3-263,  509:  4-276l 
348:  5-348. 

Connoly,  2-641. 
Snbd.  12. 

N.   Y.  72-314. 

Misc.   29-37:  61-220. 

N.   Y.    Supp.   60-882. 

St.  Rep'r.  29-912;  45-762. 
Snbd.  18. 
502;        Misc.  63-620. 

N.  Y.  Supp.  23-844. 
100-    2616. 

N.  Y.  98-342. 

Hun,  70-109;  83-150. 

App.  Div.  39-92 ;  108-176. 

Misc.  13-3C6;  30-559;  32-548;  8Bm 
227. 

N.  Y.  Supp.  68-933. 
2617. 

Hun,  51-208;  70-109. 

App.  Dlv.  36-82:  30-92. 

I^BC.  13-307  ;  30-227  ;  46-230. 

N.    Y.    Supp.    .36-105:   66-727. 

Dem.  2-313;  6-137.  446. 
2518. 

App.  Div.  42-258;  86-156. 

N.  Y.  Supp.  60-255. 

Connoly,  2-643. 
2619. 

Hun.  70-109. 

App.  Dlv.   42-268:  86-860. 
104-        N.  Y.  Supp.  59-255;  88-778. 
2620. 

Hun,  70-109. 
138-        App.  Dlv.  108-176. 

Misc.  12-243;  13-367;  89-227; 
40-828. 

N.  Y.  Supp.  34-44 ;  96-52. 

How.  67-217. 

Dem.  2-396;  8-677. 
1O09 


i 


NOTB8. 


2521. 

Misc.   13-367;  39-228. 

N.    Y.   Supp.   {10-496. 

Connoly,  2-643. 
2522. 

L>(>in.  2-816. 
SnlMl.  1. 

Misc.  12-244. 

Sr.  Hepr.  54-303. 
2523. 

N.   Y.   172-.547. 

Misc.   17-476. 

N.   Y.   Supp.  eo-772. 
5nlMl.  2. 

App.   Dlv.  44-182. 
2524. 

App.  DIr.  86-360. 

MW.     12-244;     13-367;     80-228; 
40-328 

N.  Y.  Stipp.  81-1032:  83-778. 

Civ.    Troc.   7-237:   10-165. 

Dcin.  3-5G. 
2525. 

Misc.   12-244:  13-367;  30-228. 
2527. 

Dom.  3-13. 


IIiiii,  00-487;  70-203. 

App.    Dlv.    95-630. 

^IIsc.   29-531;  SO-n.lO;  39.22a 

N.  Y.   Supp.   13-367:  35-105;  C4- 

370. 
N.   Y.  Ann.  Cns.  7-171:  10-138. 
2530. 

I  Inn,   00-201:  OO-.^Ofi. 
Misc.    05-442;    71-105. 
(Mv.    Proc.    H-206:    15-270. 
Rodf.   5-391. 
Dom.  3-210. 

25:n. 

App.    Div.    100-822. 
2532. 

Misc.   13-367. 

N.   Y.  Supp.  35-105. 
2537. 

N.    Y.    200-141. 

App.    Dlv.    20-fi«:    50-82. 

m»r.   22-220;  3N-463. 

N.  Y.   Supp.  49-820;  03-439;  77- 
1030. 
25.nS. 

N.  Y.  135-661. 

Ilun,    Oi-318. 

.Misc.  2S-r»o;i;  58-406. 

St.  Rep'r.  12-692. 
2530. 

App.    Div.   24-58r>. 

N.  y.  Supp.  49-82. 
2540. 

Misc.  27-108. 
2541. 

Misc.  12-257. 

M't'olc.   Dig.   25-156. 
2542. 

App.   Div.  24-r.35. 

N.  y.  Supp.  '♦9-82. 


2544. 

N.  Y.  70.387;  113-42. 

Hun.    71-30;   78-301, 

Dgui.  3-324. 
2545. 

N.  Y.  80-1:  02-181;  95-517:  103- 
150.  470:  104-74.  648:  111-239. 
523  ;  125-732  ;  140-121 ;  184- 
57;  192-2a8. 

Hun,  32-251,  429;  71-503:  74- 
031;  75-2(;9:  7S-4y;  79-130: 
N4-524:   8S-377:   cSa-144. 

App.  Div.  1-622 ;  4-2;  10-374;  IT- 
2<18.  273;  19-489:  42-881:  44- 
40<;;  47-316:  52-302:  53-198: 
05-229;  09-280;  71-522;  73- 
550;  76-342:  97-118;  101-556: 
112-373;    119-874;    13.V704. 

Mlsr.     12-255:     33-480:     45-563; 

50-110;  54-176:  08-283. 
N.  Y.  Supp.  69-152:  01-175. 
997;  05-83;  72-728;  74- 
755;  75-859;  77-178;  78- 
18(J:  80-654:  98-438.  021: 
105-931;  1 19-607;  125-160: 
127-966. 

Dom.  3-229.  258. 

St.  Uepr.  70-178. 

Weelt.  Dig.  24-3. 
2540. 

N.   Y.   108-427;  177-390. 

Ilnn.  47-348. 

App.  Div.  1-40;  18-114;  4«-4: 
44-406;  45-578]  54-288:  58- 
210:  01-337;  05-220.  378;  09- 
286:  111-511,  547;  113-20C. 
222;  124-COl;  130-517;  138- 
858. 

Misc.  25-283:  31-76;  34-210:  43- 
476;   53-178;   54-26Q. 

N.  Y.  Supp.  ;J5-4h0;  58-920:  ei- 
175,  997:  OO-0F4:  70-358:  T2- 
728:  73-57:  74-755;  89-469; 
97-1008;  ^9-174;  121-184; 
123-289. 

St.   Rep'r.  14-321;  70-177. 

Civ.    Proc.    14-52;   15-270. 

Dem.   3-377. 

Connolv,  1-442. 

Abb.   N.   C.  31-110. 

N.  Y.  Law  Jour.  5-667. 
2547. 

N.    Y.   111-024:   149-238. 

Muu,   00-525:  03-530. 

App.  Div.  79-544. 

N.   y.   Supp.  97-938. 

D('m.  0-269. 
25  18. 

Ilnn.  40-238;  03-lt3a 

App.  Dlv.  14-162;  35-543;  79- 
544. 

N.  Y.  Supp.  S4-1QI. 
2550. 

N.   Y.  172-547. 

Ilun.  37-111. 

App.  Div.  ^8-803;  40-78:  T0-U6; 
88—143.  _ 
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NOTES. 


^"fe. 


N.     Y.     Supp.     57-548;     75-236; 

110-915. 
St.   Rep'r.   l«-240. 
Civ.  Pioc.  14-195. 
2551. 

App.    Dlv.    120-670. 
Misc.   58.101;   08-7. 
N.    Y.    Supp.    105-549;   124-802. 
2552. 

Dlv.   1-29:  32-326:  40-116; 

(t»-49;    «7-72;    tJS-162 ;    KH- 

142;  105-587;  110-G8;  111-282. 
Misc.    lO-olS;   28-300;   44-330; 

50-226:  68-488. 
N.  Y.  Supp.  30-529:  50-981;  71- 

376;    84-329;    96-1017;    »7- 

459 
St.  BeVr.  2-655:  S-224. 
2553. 

N.  Y.  75-425;  104-399. 
App.  Dlv.   TO-416. 
Misc.  20-531;  58-489. 
N.  Y.  Supp.  75-236. 
Counoly,  2-52. 
N.  Y.  Ann.  Cas.  7-171. 
2554. 

N.  Y.  194-399. 

Hun,  33-211.  ^^^ 

App.  Div.  55-148;  70-416;  120- 

775;  132-497. 
Misc.  7-502;  38-66;  58-480. 
N.  Y.  Supp.  89-828;  46-439;  75- 

236;  70-004;  111-116;  110-960. 
Dom.  0-358. 
Week.  Dig.  16-150. 
N.  Y.  Ann.  Cas.  4-260. 

"n'^^'y.   75-425;  01-236;   103-181; 
154-115. 
nun,  73-191. 

App.    Dlv.    19-382:    79-268; 
M;     108-13;    lll-28r 

Mlsc?"  28-310:  44-339.^    _    ^^ 

N.  Y.  Supp.  40-439:  59-981;  79- 
687;  84-329;  89-927;  95- 
407;  07-45S>:  111-116. 

St.  Rop'r.  10-242;  19-321;  26-238. 

riv.  Proc.   13-28:  14-200. 

Abb.  N.  C.  29-360. 

Pom.   5-440:   6-358. 

Rcdf.  4-318;  5-131. 

N.  Y.  Ann.  Cas.  4-266. 
Siibd.  3. 

Hun.  34-309. 

App.  Dlv.  27-124. 
Snba.  4. 

llun,  34-809. 

App.  Dlv.  18-308. 

Misc.  12-326. 
2556. 

N.  Y.  69-536.  _     ^^ 

App.  Dlv.  18-308;  135-125. 

Dem.  3-320. 
2557. 

N    Y.  111-284;   107-473. 

App.  Div.  10-129;  101-28 
&5. 


88- 
120- 


114. 


Misc.    12-324;    20-307;    68-416. 
N.    Y.   Supp.  00-87;  91-707. 
Civ.  Proc.  16-270,  273,  276,  279. 

282.  284;  19-355. 
How.   65-137. 
Dem.  2-635;  61-425.  42& 
Redf.  4-325, -480. 
Connoly,  2-15. 
N.  Y.  Ann.  Cas.  7-32. 
2558. 

N.  Y.  99-101;  111-289;  160-451. 
Hun,  33-236:  64-162. 
App.    Dlv.    10-129;    15-547;    44- 
240,  624;  55-149;  63-494;  131- 
276. 
Misc.  3-156;  20-308;  26-369;  35- 

570;  00-297. 
N.   Y.   Supp.  55-640;  60-87;  71- 

705:  113-287. 
St.   Rep'r.   6-199;  45-864. 
Civ.  Proc.  4-60;  14-41,  408;  29- 

401. 
Abb.  N.  C.  23-381:  28-878. 
Connoly,  2-51. 
Week.  Dig.  25-166. 
Svbd.  1. 

Hun.  48-419, 
Misc.  00-208. 
Civ.  Proc.  16-285. 
8fib<I.  2. 

Dem.  6-446. 
Sabd.  3. 

N.  Y.  100-205;  110-457,  487. 
Hun,  61-280. 
App.  Dlv.  7-12;  46-625. 
St.   Rop'r.  40-846. 
Abb,   N.   C.   17-829.  387:  18-243. 
Dem.  6-274. 
2559. 

N.  Y.  111-284. 
Hun,  64-162;  86-671. 
App.    Dlv.   7-12. 
N.    Y.    Supp.    83-907. 
Civ.   Proc.   16-290. 
N.  Y.  Ann.  Cas.  9-416,  n. 
2560. 

Hun,  64-162. 
App.  Dlv.  7-12. 
Misc.  26-370. 
Civ.  Proc.  15-293. 
Dem.  6-444. 
2501. 

N.  Y.   1OO-203.  ....,., 

Hun.     80-301;    40-443;    47-477; 

64-162;    78-131;   86-12. 
App.    Dlv.    7-12;    24-194;    40-31. 
78;     46-241;     51-318;     56-149; 
83-513;  122-356. 
Misc.    25-284.    369:    35-579:    as- 
210;   39-120;   57-525;   68-414, 
417 
N.  Y.  Supp.  55-433,  640  :  61-671 ; 
72-62:    77-269;    78-976;    81- 
118;    124-628. 
Civ.    Proc.   15-284;  19-302. 
Abb.  N.  C.  18-242. 
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NOTES. 


Dera.  3-5S4. 
Redf.  5-110. 
Connoly,  1-158:  2-419. 
N.  Y.  Ann.  Cag.  7-3L 
2562. 

N.  Y.  70-481;  10T-47a 
Hun,  47-477;  64-163;  8C-12. 
App.    Dlv.    24-194;    51-318,    350: 

101-561;   122-356;   134-794. 
Misc.   20-307;   26-284;   30-120; 

57-525. 
N.  Y.  Supp.  45-663;  64-1025;  65- 
1061;   78-976;    100-217;    124- 
628. 
St.  Rep'r.  5-196. 
Civ.  Proc.  15-284,  290;  10-302. 
Dem.  6-59. 
Redf.  5-330,  337. 
Weelc.  Dig.  25-325. 
2563. 

Misc.   68-414.   417. 
Dem.  8-581. 
Connoly.   1-158,  254. 
Abb.  N.  C.  81-111. 
2565. 

N.   Y.  145-540. 
2566. 

Abb.  N.  C.  31-110. 
2568. 

Add.  Dlv.  11-354;  55-271;  71-1; 
%-348;   02-465;   03-114;    114- 
613;    131-84;   136-125. 
Misc.  34-152. 
N.  Y.  Supp.  66-784;  75-657;  87- 

23;  OO-f070;   115-239. 
Dom.  4-227. 
2500. 

App.    Dlv.    56-278;    84-53;    116- 

587. 
Misc.   32-119;  33-672:   34-150. 
N.   Y.  Supp.  66-175;  67-879;  68- 
937;  82-32. 
2570. 

N.  Y.  104-200;  111-284:  146-540, 
Hun,   36-G29;    83-444;   88-445. 
App.   I>iv.   S-nim;    13-17;   18-303; 
08-211:      100-250;      117-810; 
135-718:    135-125;    136-833. 
Misc.  34-152;  47-520. 
N.     Y.     Supp.     60-963;     05-819: 

110-93;  121-779. 
St.  Rep'r.  12-001. 
N.  Y.  Ann.  Cas.  1-305. 
2671. 

N.  Y.  60-410;  141-171. 
App.  Dlv.  43-381. 
N.   Y.   Supp.  50-152. 
2572. 

App.       Dlv.      66-231;      116-587; 

131-84. 
Misc.  34-150. 

N.  Y.  Supp.  72-694;  115-239. 
Dem.  3-258. 
2573. 

App.  Dlv.  23-18  ;  1O3-501  ;  120- 

883;   128-776. 
N.  Y.  Supp.  105-59;  113-104. 


2574. 

N.   Y.  135-415. 

Misc.  6-514. 

Week.  Dig.  11-212. 
^  N.   Y.   Supp.  08-583,  021. 
2575. 

App.   Dlv.  70-268;   117-358.. 

N.   Y.  Supp.   103-177. 
2570. 

N.  Y.  125-413;  133-177. 

Hun,   ei-2S0;  60-405;   74-268 

App.  Dlv.  4-3;  10-594;  17-0;  «1- 
637;  02-465:  112-317. 

Misc.   50-110;   64-176. 

N.  Y.   Supp.   106-931. 
2577. 

App.    Dlv.    11-45;    52-635;    97- 
641;    117-358. 

Misc.  17-543. 

N.  Y.  Supp.  70-687. 

St.  Rep'r.  15-745. 

Dem.  3-258. 
2578. 

Hun,  74-268. 

App.  Dlv.  70-26a 

Misc.  52-278. 

N.  Y.  Supp.  70-687. 

St.  Rep'r.  16-745. 
2670. 

App.  Dlv.  21-267. 

Misc.  62-278. 

N.  Y.  Supp.  47-680. 
2580. 

App.   Dlv.  11-46. 

Misc.  62-278. 

N.  Y.  Supp.  102-1121 
2681. 

N.  Y.  Supp.  103-177. 

App.    Dlv.   117-358. 

Connoly,   2-642. 
2582. 

Hun.  83-229. 

App.   Dlv.  48-599 ;  05-61 ;   105- 
357;    138-84. 

Misc.  41-92. 

N.  Y.  Supp.  61-:M4;  62-426;  87- 
703;  04-176;   122-600. 
2683. 

Hun.  74-268. 

Misc.  64-288. 

N.  Y.  Supp.  118-553. 
2684. 

App.   Dlv.  21-268:  135-123. 

Misc.    17-544;    33-672. 

N.     Y.     Supp.     47-689;     68-937; 
110-892. 
2585. 

N.   Y.   112-525. 

Hun,   63-531. 

App.    Dlv.    35-542;    62-685;    70- 
543. 

Misc.  24-261:  41-85. 

N.  Y.  Supp.  56-98;  81-101. 

Civ.  Proc.  14-408. 
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2586. 

N.   Y.   66-250;  87-514;   138-177; 

148-408;  200-265. 
Hun,  45-561;  66-531;  74-96;  78- 

482;  83-331;  84-524;  86-330. 
App.    DIv.   6-215;   10-401;   17-6; 

39-86;    46-34;    47-125:    48-92; 

51-637;     53-567;    56-279:    58- 

^%   ®1::*13J    70-542.   634;  81- 

228;    02-465;    06-153;    105- 

255;  107-77:  113-24,  920;  116- 

519;  117-299;  118-484 ;  121- 

384;  123-170.  217;  126-608. 
Ml8c.  41-88. 
N.  Y.  Supp.  56-523;  65-1022:  67- 

879;     t6-641;     79-639;     81-68, 

101;    88-847;    93-418;    101- 

776;        105-1098;        108-136. 

281;   127-966;   128-486. 
T.  &  C.  5-402. 
8687. 

N.  "y.    72-269.   482;   96-63;    104- 

648;   138-177. 
Hud,    68-531;    74-209.    368;    80- 

460;  89-366;  91-61. 
App.     Div.      79-542;     113-920; 

117-209. 
Misc.   41-80. 
N.  Y.  Supp.  81-101. 
2588. 

N.  Y.  72-482;  110-278;  148-408; 

176-595. 
Hun.     40-233;     68-531;     65-481; 

66-560;  78-49;  82-444:  89-366. 
App.    DIv.   6-218;   9-283;    14-162; 

35-280.    542;     67-421;     70-542; 

93-115;     95-60;     107-52,     62; 

112-497;      123-70:      125-002; 

126-204.    209:    127-162.    376; 

129-791;    137-932;    138-918. 
MlBC.  24-259,  421;  41-90:  42-237. 
N.   Y.   Supp.   53-733:   55-52:  60- 

1100;    62-376;    Hl-ioi ;    94- 

961;    110-650;   111-274;    114- 

667;    126-690;    128-594. 
2589. 

N.    Y.   70-566. 
Hun.  71-509. 
App.    DIv.    55-150. 
Civ.  Proc.  13-408;  16-2fkS. 
Dem.  6-444. 
2590. 

N.  Y.  63-460. 
Civ.  Proc.  15-800. 
2591. 

N.  Y.  76-316. 
.    Hun,  65-406. 

App.  Div.  88-259;  101-247;  135- 

252;   138-625. 
N.    Y.    Supp.    91-746;    120-569; 

122-849; 


Misc.   33-625. 
N.  Y.  Supp. 
Pom.  2-134. 
2594. 

App.  DIv.  50-104. 
Mlgc.  6-142. 


1103 


2895. 

App.  DIv.  92-346;  180-157. 

Misc.  31-118. 
N.  Y.  Supp.  114-533. 
2596. 

N.   Y.    126-354;   184-43. 

App.       DIv.       10-359 ;       86-54 ; 

120-669. 
Misc.  40-620. 

N.  Y.  Supp.  88-521;  102-899. 
2597. 

N.   Y.   72-565. 

App.    Div.    57-233;    117-359. 
Misc.   31-119. 
N.  Y.   Supp.  103-177. 
Dem.  2-251.  469. 
2600. 

Misc.  25-137;  39-520. 
N.  Y.  Supp.  54-926;  80-879. 
Dem.  2-201.  251. 
2601. 

Misc.  25-137;  39-520. 
N.  Y.  Supp.  54-926;  80-379. 
2602. 

HuD.  60-482. 

App.  Div.  6-565;  51-848;  88-33. 

Misc.  33-543;  42-14. 

N.  Y.  Supp.  64-920:  68-983;  85- 

830. 
Connoly,  2-632. 
2603. 

N.  Y.  154-423. 

App.  Div.  10-129;  53-82;  64-588; 

68-146;    118-332. 
Misc.   68-8. 
N.   Y.  Supp.  74-148. 
Civ.  Proc.  16-371. 
Redf.  5-416. 
Connoly,  1-192. 
2605. 

N.  Y.  110-ean;  126-354. 
App.   DIv.  43-93;  67-73:  84-554. 
N.  Y.   Supp.  59-229;  82-731. 
Connoly,    1-192. 
2606. 

N.   Y.   114-359;   119-427:   124-1; 

136-384;      142-545:      153-316. 

154-423;   170-197;   175-156. 
Hun,  28-451;  33-018;  44-457;  51- 

201;  55-?48;  64-372;  65-31;  77- 

248;  82-112:  91-205. 
App.    DIv.    13-23;    30-314:    32- 

604;    43-95;    51-358.    419;    53- 

639;    54-582:    55-456;    58-210'. 

63-49,  488;  67-72;  68-14G,  159; 

72-286;  77-159;  85-572;  86-97; 

87-467;       07-263;       112-179; 

113-470;    118-,328;    119-608; 

122-739;     133-618;     138-796. 
Misc.    24-353,    457;    25-281:    26- 

124;   34-210,   685;    36-742;  37- 

717;     38-723:     49-435;     57- 

430;  60-47;  64-241. 


i 


NUTJOB. 


N.  Y.  Supp.  47-101;  51-802:  KS- 

Ib6,  711;  65-426:  5II-110Q;  51>- 

429:    05-lOGl;    ««-1028;    tf7-97; 

70-301;    71-376,     793;     73-600; 

74-148,  443;  70-37;  7»-«3;  W>- 

939;     1>S-42;     00-213;     103- 

410;  104-213;  107-737;  100- 

711. 
St.  Rep'r.  5-375;  85-229. 
Civ.  Proc.  14.U2;  15-371. 
How.  00-291. 
Dem.  2-486;  3-236. 
Uedf.  4-899:  5-381. 
Week.  Dig.  25-64. 
Coiinoly.  1-88,  101. 
2607. 

N.    Y.    72-565;    75-425;     124-1; 

175-160. 
Hun,  3«-r»70;  83-431. 
App.   Dlv.   24-31i  32-004;  43-95, 

101;   55-456;   67-73. 
Misc.     32-425;     34-585;     35-557; 

00-7. 

4«-223:  53-56. 
N.  Y.  Supp.  30-828;  53-186:  63- 

1061;  1^600;  96-665;  102-899. 
Civ.  Proe.  15-871:  10-246. 
2608. 

N.  y.  124-1. 

Hun,  48-330. 

App.   Dlv.  43-95,  101:   67-70. 

Misc.     32-425;     34-585;     35-557; 

66-7. 
N.  y.  Supp.  59-429;  60-544;  73- 

600. 
Civ.  Proc.  19-246. 
2609. 

N.  y.  124-1. 
App.  Div.  43-95.  101. 
Misc.   34-585. 

N.    Y.    Supp.    69-429:   70-391. 
Civ.    Proc.    15-371:    19-246. 
Dom.  3-251. 
2610. 

N.  Y.  136-384. 
Hnn,  65-80. 
2612. 

Misc.  9-437:  45-535. 

N.  Y.  Supp.  30-883  ;  92-974  ;  96- 

895. 
Connoly.  2*582. 
Subcl.  5.     . 

Misc.  JJl-778. 
2613. 

N.   Y.    188-15. 

App.     Div.     9-344  ;     18-61 ;    40- 

4!>5:    119-601i;    124-008. 
Misc.  22-65;  60-309. 
N.  Y.  Sjpp.  109-01. 
2614. 

N.  Y.  95-146. 

App.  Dlv.  5«-a8(»;  ll«-5im:  131- 

22r|. 

Misc.    13-^60;  60-G.?0;   65-408. 
N.    Y.    Supp.   IJi^OOr.. 
Civ.   Proc.  1-459. 
How.   67-5S,  317. 
Connoly,  1-488. 
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2615. 

App.  Dlv.  48-390  ;  56-278  ;  165- 

225;   110-649. 
Misc.  18-366;  58-451. 
N.     Y.     Supp.     51-597;    98-1004; 

101-882:  109-474. 
Dom.  2-163. 
Snbd.  1. 

App.   Div.  29-277. 
Civ.  Proc.  6-328. 
Dem.  8-199. 
Snlta.  3. 

App.  Div.  116-585. 
2016. 

App.   Div.  117-409. 
N.  Y.  136-60. 
2617. 

N.  Y,  182-468. 

App.  Div.  4-430;  82-185:  43-390; 
ISi-278  ;       73-348  ;       lo5-226  ; 
122-2:   141-466. 
Misc.  :»-119;  55-160. 
N.  y.  Supp.  52-943:  60-158:  «0- 
175;    et-981;    93-1004;    97- 
307;    106-359. 
St.  Rep'r.  7-292. 
Dem.  2-160,  524. 
2618. 

N.   Y.  67-409;  77-369.  596;  Ha- 

492. 
Huu.    41-89;   47-7;  61-104:    76- 

517. 
App.   Dlv.  6-215 ;  48-508 ;  109- 
767;  116-585;  128-201;  129-9. 
Misc.   10-493;   11-221;   1S-4C7  ; 
46-539;    52-265;    55-165;    «0- 
27G;  05-405. 
N.     y.     Supp.     62-919;     96-729; 
101-882;    113-210.    619;    129- 
106. 
St.  Hep'r.  14-117. 
Civ.  Proc.  6-128. 
llow.  67-57. 
Dem.  2-117.  443. 
Connoly,   1-464. 
2619. 

Hun,  75-472:  70-517. 

App.  Div.  6-215;  116-585;  128- 

201. 
Misc.    13-467;    46-539;    65-165; 

00-276. 
N.  Y.  Supp.  lOi-882;  118-610. 
2020. 

N.  Y.  77-369;  95-320. 

Hnn,    64-104;    75-472;    76-1.    2; 

7a-.48a 

App.  Div.  16-139;  19-267;  47-49. 

125;     SO-75;     89-414 1     J04. 

317,  321,  326;  109-780;  118- 

114;   128-2fJl:  129-0;    136-780, 

794;  139-245. 
Misc.  7-222:  18-468.  478:  14-490; 

17-301;    25-460;    QS.'UOt    029; 

38-471;     46-539:  48-46;     Sl- 

543:  55-164;  4il*-559:  68-171; 

67-10. 


J^OTflS. 


N.  Y.  Snpp.  02-294;  08-303;  TT* 
1036;  80-410;  00-435,  72t):  101- 
071;  100-474;  113-210,  619: 
J?«-f2?:  121-452;  123-1015; 
120-165. 

Hi.   Ucp'r.  58-798. 

l)em.  0-lOG.  237. 

(.^oanoly,  2-2o9,  579. 
2021. 

Hun,  TO-522. 

App.  Div.  53-106 ;  70-523 :  104- 
325;   131-876. 

MIsc  13-467:  25-459;  SO-2;  30- 
473;  Ol-20§;  «1-171. 

N.  y.   Snpp.  78-808;  76-373. 

Dem.  0-31. 

Kodf.  5-372. 

Connoly,  2-218. 

N.  Y.   Aqq.  Cas.  10-439. 
2022. 

N.  Y.  77-369;  141-166:  100-336. 

App.  Div.  100-268.  272;  105- 
226,  261;  100-78(3. 

MIhc.  18-467;  42-236;  43-463. 
067;  40-539;  47-538;   50-308. 

N.  Y.  Supp.  03-1004 ;  00-729. 

St.  Rep'r.  5-329. 

Dom.  3-136. 

Connoly,  2-441. 


N.    Y.    08-148;   70-387;    77-369, 

533:182-468. 
App.   Div.   71-219;  06-184;   lOO- 

268,    273;    112-406:    128-168: 

127-82;    128-875;    i;i2-179. 
Misc.  27-421;  80-63;  42-286:  60- 

373;   01-558. 
N.  Y.  Supp.  75-542;  88-734;  08- 

483;  00-62;  108-133;  111-199: 

113-97. 
Civ.  rroc.  0-12a 
Dem.  0-244. 
Connoly,  2-441. 
2024. 

N.    Y.    72-317:    118-569;   120-73; 

130-20;      182-465;      185-162: 

100-461. 
Hun,   03-37;    75-129;  88-376. 
App.   Div.   82-185;  35-280;    100- 

268,     273;     105-224;     1^2-660; 

113-791;      110-.J87;      117-60: 

124-C94;  130-832. 
Misc.  O-200:  22-215;  23-452:  24- 

200;    26-254:    27-477;    30-281; 

31-418:  37-114;    40-209;     50- 

373;   52-201;   55-171;   50-131. 

313;  00-66.   290.  500;  07-349. 
N.   Y.   Rupp.  30-215:  34-831:  40- 

577;  51-502:  62-943;  65-02:  50- 

104:   03-lO(M:    04-588:    00-62; 

112-200.    265;    113-625,    1108; 

121-779;    120-435. 
Abb.  N.  C.  15-188. 
Dem.  8-339. 
Connoly,  2-454. 
2025. 

N.  y.  130-20. 
App.  Div.  123-477. 
Abb.  N.  C.  31-120. 


2020. 

Misc. 
2032. 

M^sc. 
2030. 

Hun. 


82-300. 

Div.  08-185. 
41-7 ;  48-46. 


App. 
Wit. 


80-122;  70-378. 
_rr-    Dlv.   80-622. 

2o;if. 

App.  Div.  60-191;  80-522. 
«b(»38. 

App.  Div.  40-53;  50-101;  80-522; 

Misc.  10-85;  00-57. 

N.    Y.    Supp.    121-109. 

St.  Rep'r.  15-441. 

I)om.  3-541;  4-496;  5-498:  0-843. 
Snbd.  1. 

Civ.  Proc.  8-158. 

Dem.  3-615. 
Snbd.  2. 

N.   Y.  78-282;  85-561. 

Civ.    Proc.   0-452;   18-365 
2030.  ^^* 

Div.  27-508:  00-328. 
^''-470:  20-S9;  87-584.  710. 


i 


17-473. 
.  Supp.  76-457. 


84-280 ;     100-243  ; 


08-35; 


1105 


App. 
Misc. 
Dem. 
2040. 
Misc. 
N.  Y 
2041. 

Misc.  17-478. 
2042. 

II  un,  87-96, 
App.      Div. 

108-65. 
Misc.  44-70. 
N.  Y.   Supp.  05-904. 
Civ.  Proc.  14-286. 
2043. 

N.     Y.     54-643:     02-539; 

153-323;    164-429. 
App.   Div.  00-12;   100-243;  H8- 

490;    130-644;    135-251;   138- 

166, 
Misc.    24-418;    37-389,    715;    41- 

466;    43-234:    41- 7b  ;    45-85  ; 

40-287;    48-490;    57-268:    «0- 

629. 
N.     Y.     Supp.     17-355;    84-1102: 

88-557 ;     00-1106 ;      103-518 

107-1115:     113-037;     115-472; 

120-5(59. 
St.  Rep'r.  33-583;  41-339. 
Abb.  N.   C.  27-329. 
Civ.  Proc.  10-278. 
How.  N.  S.  2-199. 
Dem.   2-200:   3-109:   6-456. 
Connoly,  1-166;  2-387. 
Snbd.  1. 

Misc.  12-473. 

St.  Rep'r.  4-534;  18-963;  07-411. 

How.  K.  S.  3-59. 

Dem.  4-170,  298.  488;  6-282.  528: 

0-49. 
Snbd.  2. 

St.  Rop*r.  07-411. 
Civ.    Proc.  8-78. 


NOTES. 


L 


How.  N.  S.  8-59.  ^    ^ 

Dem.  4-170.  298;  5-180,  282:  6- 
49. 
Snbd.  3. 
Misc.  29-37. 
St.   Rep'r.  67-411. 
Snbd.  6. 
Misc.  28-366,  367. 
N.  y.  Supp.  59-910. 
2044. 

App.    Div.    118-490. 
Misc.  8-143;  87-586:  43-236. 
N.  Y.  Supp.  103-518. 
2645. 

Ci7.  Proc.  7-139. 
Dem.   3-63,   548. 
Kedf.  5-353. 
Connoly,  1-491. 
2646. 

Misc.    12-150. 
2647. 

N.  Y.  95-256;  112-493:  150-164, 
Hun,  28-207;  46-661;  70-106:  73- 
116;    79-444;    81-427;    82-111; 
96-159. 
App.    Dlv.    110-648:    116-587. 
MiiiC.    15-655:    24-421:    27-618; 
28-373;  30-33;  32-:J18;  38-01; 
51-316;  55-174:  60-C29. 
N.  Y.  Supp.  29-981:  35-77r»:  53- 
733;    59-978;    66-724;    76-965; 
100-1100;  113-937. 
St.  RepT.  12-693. 
Dem.  6-12. 

Connoly,  1-294;  2-271. 
2648. 

N.    Y.    112-493;   150-164. 

Hun,  51-208;  79-442;  82-444;  9l>. 

App.  Div.  9-423  ;  110-648. 

MIso.    15-655,    660:    22-222:    28- 

373;  30-33;  38-61:  55-171. 
•N.     Y.     Supp.     35-775;     76-965; 

97-367. 
Dem.  2-313;  6-137. 
Connoly,  1-294. 
2619. 

Hun.    31-176;   51-208. 
Misc.  15-655;  28-373. 
N.  Y.  Supp.  35-775. 
Dem.  6-446. 
2050. 

N.  Y.  131-400. 
Hun,  28-246;  31-170. 
Misc.  28-373:  41-76;  59-296. 
N.  Y.   Supp.  35-775;  110-572. 
Connoly.  2-281. 
2051. 

App.   Div.  110-649. 
Misc.  2S-;j73:  59-296. 
N.  Y.  Supp.  35-775. 
St.  Rep*r.  12-693. 
2652. 

Mtsc.  28-873. 

N.  Y.   Supp.  35-775;  50-978. 

St.  Rep'r.  12-693. 

Dem.  8-136. 


t653. 

Hun,  84-28;  90-159. 
N.  i.  Supp.  35-775 ;  96-827. 
Misc.   55-174. 
2663a. 

N.    Y.    150-164;    160-584;    XH5- 

375 
Hun.  79-442;  82-440;  87-346;  89- 

184.   366;  90-159;  91-164. 

App.    Div.   6-216,  604;  9-35,   423, 

489;     14-599;     16-457;     27-521, 

527;    28-359;    29-374;    35-2v^: 

37-116;     4:J-389:     45-117:     50- 

128;  51-546;  65-582;  68-61;  T4- 

338;   77-114.   121;   80-509;   K2- 

420;  84-t)0;  86-iit)l;  91-19:  OS- 

368 :  100-269,  367,  369  ;  105- 

259.   206,   578;   109-701,  885; 

110-314,    648;    113-657;    115- 

C40;  116-587;  116-868;  118. 

297:    120-230;    123-113,    480; 

124-61!*:     126-204,     582;    136- 

620;    137-575;    189-712,    739; 

140-877;    141-424,    430.     464. 

525. 

Misc.  15-655:  22-656:  41-76:  42- 

237 ;  43-188 ;  48-588  ;  5O-30S  : 

54-475:    59-295:    60-630:   61- 

587;  64-287,  295,  603;  68-434. 

435. 

N.  Y.   Supp.  29-981:  81-968:  34- 

1037;  36-400,   775:  36-284.   2S7: 

50-801:  51-134,  284:  55-52:  61- 

231;    72-959:    74-109;     77-513; 

78-1001:  80-1011;  81 -.575;  82- 

;]10 ;      83-831  ;     94-171 ;     97- 

180,    244,    367:    100-535;    lOl- 

:{1.^;    102-366;    166-34:    108- 

489:    110-572.    938;    113-695: 

114-615,    698;    118-347,    653; 

124-293;      126-25,       31,       147, 

440.    551;    128-594. 

2654. 

App.  IMv.  6-112;  181-691;  137- 

837 
N.  Y.'  Supp.  122-581. 
2655. 

App.  Dlv.  6-112. 
2666. 

N.  Y.  173-321. 
App.  Div.  6-112;  187-837. 
N.  Y.  Snpp.  122-581. 
2667. 

App.  Dlv.  6-112;  187-837. 
N.  Y.   Supp.  122-581. 
2658. 

App.  Dlv.  6-112. 
2659. 

App.  Div.  6-112. 
2660. 

N.    Y.    47-351:    89-401;    94-549; 

119-62;  192-312. 
Hun,  50-523;  77-231:  92-321,  60a 
I      App.  Dlv.  22-266;  92-378.  381; 
%5-145;    --"*"--    --^  — 
I         128-214. 
1106 


«-^Do:  v^-*>io,   o^i ; 
11O-S04;    121-325; 


NOTES. 


Misc.     24-419;     29-728:     38-271. 
729;  84-31:  86-314;  87-6C,  457. 
539 ;  38-2^3  ;  41-165  ;  43-284  ; 
47-548;    48-33;    60-400,    641; 
57-267;    60-270;   69-279. 
N.  Y.  Supp.  36-882:  68-038.  1116; 
60-507;   73-1062;   75-1053;  76- 
461  ;  87-16 ;   88-557  ;  93-973  ; 
106-74 ;      107-1 115 ;      108-281 ; 
120-569;    126-1001. 
SnlMl.  5. 
Misc.  5-176:  38-729;  84-82;  86« 

515. 
N.  Y.  Supp.  66-884. 
Snbd.  6. 

Ml8C.  5-176. 
Snbd.  9. 

App.  Diy.  135-262. 
Misc.  29-87. 
2661. 

N.  Y.  192-312. 
Ilnn.  50-523:  92-822. 
App.  Dlv.  88-259;  92-378. 
Misc.    12-473:    24-419:     S4-»p; 
41-468;    45-535;    48-33;    56- 
232;  60-271. 
N.    Y.     Supp.    84-258:    84-1054, 
1102  ;    96-98  ;    107.tel ;    108- 
2fil;  113-281. 
Dem.  2-459.  _ 

N.  Y.  Ann.  Cas.  9-477. 
2662. 

N.  Y.  112-.525. 
Hun,  42-470:  79-539. 
App.     D\Y.    15-547;    47-23;    92- 
^78,   381;    11O-049;    118-298; 
123-214. 
Misc.    29-724;    37-457;    57-267; 

70-156. 
N.  Y.  Supp.  44-551;  62-187.  819; 
87-16;    128-477. 


100-483 : 
118-298 ; 


2668. 

N.  Y.  156-58. 

Hun,  32-318;  60-526;  64-887. 

App.  Dlv.  9-354. 

Misc.   11-231. 

Dem.  3-55. 

Weclt.  Dig.  14-92. 


N.  Y.   192-312. 
Hun.  56-523;  92-322. 
ADP.     Dlv.      15-547 : 

105-145;    117-409; 

128-214:    142-42. 
Misc.  29-724;  66-231. 
N.  Y.  Supp.  86-882;  44-551;  91- 

706;   108-281;   126-693. 
2664. 

N.  Y.  128-70. 

Hun.  86-193. 

App.    Dlv.    45-99;    92-347:    116- 


Hun.  60-526. 

App.    Dlv.   142-42. 

Misc.  87-589.  548. 

N.  Y.  Supp.  75-1053.  1056;  126- 

693. 
9670. 

N.  Y.  160-58;  154-459. 

Hun.   56-225;  60-526. 

App.  Dlv.  9-344;  64.5(» ;  95-60; 

111-464;    120-11,    14. 
Misc.     33-207;     3.-5-730:     41-91: 

43-585;  48-314;  TO-158. 
N.  Y.  Supp.  83-890;  87-793;  89- 

552;  96-772. 
St.  Rep'r.  36-689. 

gvba.  1. 

N.  Y.   124-532. 

Hun.  32-319. 

Misc.   10-211. 

N.  Y.  Supp.  49-574. 

St.   Rep'r.  39-504. 

Civ.  Proc.  7-239. 

Dem.  3-37;  6-387. 
Subd.  2. 

Civ.  Proc.  16-346. 
2672. 

N.  Y.  154-449. 

App.     Dlv.     68-181 ; 
122-336;  123-482. 

Misc.  25-2G0;  36-731:  41-77. 

N,   Y.   Supp.   1O6-1073;    108-626. 

Dem.  2-264. 

Week.   Dig.  25-324. 
2678. 

Dlv.  126-761. 


i 


Y08;  120-12:  1^6-775, 
Misc.  18-283:  50-482. 
N.  Y.  Supp.  82-579:  61-846;  68- 

155. 
2666. 
Hun.  60-S28. 


N.  Y.  128-70. 
Hun.  76-465:  86-193. 
Civ.  Proc.  7-1.59. 
Abb.  N.  C.  31-163. 
Dem.  3-548. 
Connoly,  1-491. 
86 


120-760 ; 
41-77. 


App. 
2674. 

App. 

Abb. 

Dem. 
2675. 

Misc. 


Div.  126-761. 
N.  C.  15-188. 
3-285. 

41-203. 


N.   Y.    Supp.   83-027;   104-832. 
K  Dlv.   io9-548 ;   iao-11. 


App 
2678. 

App.  Div.  116-908. 

N^Y.  Supp.  96-372. 
2679. 

App.   Dlv.  110-908. 

N.  Y.  Supp.  96-941. 
2686. 

App.  Dlv.  109-648. 
Subd.  0. 

N.  Y.  Supp.  96-372. 
2681. 

Hun.  79-877. 
2683. 

Dem.  2-292. 
1107 


NOTES. 


2684. 

N.  Y.  120-354. 
Hbd,  79-876. 

nDiv.  111-461. 
.   Supp.  97-697. 

Civ.  Proc.  T-257. 
2685. 

N.   Y.   80-1.39;  87-572:   14a.48& 

Hun,  46-65;  53-512;  78-396;  88* 
301. 

App.  Div.  15-545;  105-145;  112* 
315;   118-483;   12O-505. 

Misc.  37-184,  585:  38-27:  40-512J 
41-379;  42-43;  45-534;  4t^ 
315. 

N.  Y.  Supp.  44-551  ;  03-073  ;  06- 
225;  105-303;  107-591:  128-* 
626. 

St.  Rep'r.  47-431. 

Civ.   Proc.  8-308:  9-399, 

Abb.  N.  C.  23-104. 

ITow.   N.   R.  1-94. 

Dera.  2-262.  415,  431;  3-26.  233. 
547;  4-344,  396;  5-267,  354;  6- 
43. 

Connoly.   1-554;  2-204. 

Week.   Dig.  25-122. 

N.  Y.  Ann.  Cas.  9-482,  n. 
Snhd.  1. 

Misc.  56-231. 

N.  Y.  Snpp.  84-984, 

St.  Rep'r.  32-637. 

Civ.   Proc  9-400,  45S. 

Dem.   4-471. 
Snbd.  2. 

N.    Y.   H4-,339:   88..884;     10O-222. 

Htrn,  46-64:  TO-231. 

App.  Div.  3-524;  115-230;  118- 
483 

Misc.  17-528  ;  37-584  ;  48-58.  76. 

N.   Y.  Supp.  75-1058. 

St.  Rep'r.  4-534;  32-687. 

Abb.    N.    C.    26-290;   28-459. 

Dem.  2-585;  3-508. 
Snbd.  3. 

N.  Y.   145-379. 

App.    Div.    11-195. 

St.  Rep'r.  32-637. 
Snbd.  4. 

N.   Y.   41-272. 

App.   Div.   115-646. 

Misc.  56-231. 

Ilun.   40-206. 

St.   Rep'r.  32-637. 
Snbd.  5. 

N.   Y.   145-.^2. 

App.   Div.    115-230. 

Misc.   17-510:  48-68. 

St.    Hep'r.    45-181. 

Civ.  Proc    9-450. 

Dem.  4-494. 
Snbd.  6. 

App.    Div.  80-284. 

N.   Y.   Supp.  80-251. 
2686. 

N.  Y.  142-488. 


Hun,  79-376. 

App.   Div.   15-546;   118-483. 

App.   Div.   16-546:   115-230. 

N.   Y.  Supp.   44-561. 

Dem.  2-429. 
2087. 

N.    Y.   145-379. 

Hun,   40-296:  88-801. 

App.  Div.  15-540  ;  80-284  ;  105- 
146;    115-230. 

Misc.  41-354.   , 

K.  Y.  Siipp.  44-551. 

How.   N.   S.  1-94. 

Dem.  3-233,  547;  6-356. 
Snbd.  1. 

Dem.  2-442. 
Snbd.  3. 

N.   Y.  145-879. 

App.  Div.   116-230. 

St.   Rep'r.  45-181. 

Abb.  N.  C.  28-469. 
24189. 

Hum,   79-376. 

App.  Div.  0-295. 

Misc.  15-554. 
2G90. 

How.  N.  &  2-228. 
2001. 

Hun.   79-376. 

Misc.  41-93. 
Siibd.  2. 

Misc.  42-44. 

N.  Y.  Supp.  86-697. 
2602. 

N.  Y.   124-1. 

Hun.   28-454. 

App.  Div.  51-418. 

N.  Y.  Supp.  64-600. 
2693. 

App.  Div.  15-54V  ;  118-298. 

Misc.  12-473. 

N.  Y.  Supp.  44-^1. 

St.   Rep'r.   4-533. 

Dem^  3-164. 
2695. 

N.    Y.    73-292;    126-400;    162- 
513;  183-60. 

Hun,  SO-399. 

App.  DiT.  17-519;  TH-67;  96-12; 
98-414;    100-243:   124-332. 

Misc.  44-70. 

N.    Y.     Supp.    89-738;    0O-280 ; 
108-626. 

Civ.  Proc.  16-390,  40a 

Dem.  2-403. 

Connolj;   1-118. 

N.  Y.  Ann.  Cas.  4-56. 
2696. 

N.   Y.   111-350:  112-289,  663. 

Hun.  30-58:  76-214. 

App.    D'v.  56-458. 

Civ.   Proc.  4-13;  6-56. 

Dem.   2-408. 
Snbd.  2. 

St.  Rep'r.  5-361, 
Dem.  4-252;  6-2MI 
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NOTES, 


»607. 

N.   Y. 


_  .    -,    188-60. 
App.  DIv.  100-244. 
Misc.    44-70. 

2008,^''  ®"^'''  **^"^^^ 

App.  Div.  06-12;  104-235. 
rfv.  Proc  15-406. 
2G&0. 

N.   Y.    12S-70. 
App.  lHv.  73-528;  00-12. 
Civ.  Pioc.  19-435. 
27UO. 

N.  Y.  160-470. 
Hun,   70-.'jr,.S,  360. 
App.  I)lT.  30-513;  90-12. 
N.   Y.  Siipp.  07-444. 
2701. 

N.  Y.  140-47;  169-470. 

Hun.  79-858. 

App.    Dlv.    a9-513;   96-12;   124- 

332. 
N.  Y.  Supp.  108-926. 
2702. 

N.  T.  125-400;  169-467. 
Hun,   70-360;  75-152. 
2706. 

Hun,  83-42. 

App.    Div.    126-774:    133-«)3. 
Misc.  8-142;  34-430;  38-41JS. 
N.  Y^  Supp.  98-299;  111-116. 
St.   Rep'r.   15-442,  449. 
I>em.   6-346. 
Connoly,  2-17. 
2707. 

Hun.     25-321;     36-575;     41-452; 

77-565;    83-42. 

App.    DIv.    11-200;    35-448;    65- 

282;    106-131;    113-16;    119- 

,1-Jl;    126-774:    133-895. 

Misc.   31-667;  34-437;  37-238* 

49-33;    50-245;    53-163.    164*- 

60-632;  03-494.  *  ' 

^\^-  ^"PJi-     28-1048;    54-fi,-J2- 

69-1022;   72-1001;    94-07 

901;   100-4S1;   1O3-80.S  • 

474;    111-110;   113-1105 

893. 

Dom.  2-296:  3-1,  202. 
Week.  Dig.  16-118. 
Rodf.   5-434. 
2708. 
Hun,  77-565:  83-42. 
App.     Div.    11-290:    3.-;-448:    05- 

282;  106-131:  1.3.3-895 
Misc.    25-71;   34-437;   37-238 
N.  Y.   Supp.  28-1048;  94-97. 
Dein.   2-306. 
2700. 

Hun,   77-505:   83-41. 
App.    Div.    11-290:    35-448;    65- 
282;     113-17:     114-413;     133- 
893. 
Misc.     25-71:     34-4.38:     37-238- 

47-513:  49-.37:  6O-023 
N.    Y.     Snpp.     2S-1048:     33-424; 
47-1127;     54-707.     892;     72- 
1001;  98-960;  113-110.-, 


,  98- 
10^ 
118- 
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2710. 

N.  Y.  145-940. 
Hun.  HiU4l. 

App   Div.  106-132;  113-17;  114- 
410. 

MiRC.    34-430;    40-34;    60-248  • 
53-1(54;   60-63;;;   65-494 

^•^I-^^^?Jh    3^-767;    69-1022; 
94-07;   lfe-29f»;    113-1105. 

St.    Rep'r.   16-318. 

I>oiu.  6-423,  460. 

Week.   Dlff.  16-118. 

Connoly,  2-17. 
2711. 

N.  Y.  145-540. 

Hun,  83-42. 
2712. 

N.  Y.  184-48. 

Hun,  83-42. 

Misc.   31-667;  42-400;   68-620 

N.  Y.  Snpp.  68-975. 

Abb.  N.  C.  17-7& 
Siibd.  1. 

App.    Dlv.    19-450;    «fi-.56S;    63- 

255. 
Misc.    33-528. 
Snbd.  8. 

N.  Y.  34-347 ;-42-14ei  T7-158. 
Snbd.  7. 

Misc.  26-551. 
Snbd.  8. 

N.  Y.  92-40. 
Snbd.  9. 

App.  Dl^.  35-72. 
2713. 

«    ^'*J5?:^^^»  17.3-164;  195-143. 

Hun,  8,3-42. 

App.    Dlv.    63-570;    55-438;    96- 

^Sn'   ,}}?''^^'^    125-426;    126- 

440,   921. 

Misc.  36-398.  516;  38-167,  208- 
39-221;  41-608;  48-280  4^.' 
409;  52-426;  63-221  ;64-00lT 
66-129;   67-353. 

N.  Y.  Supp.  65-1022;  67-108  •  73- 
750,  1061:  77-271.  .T29-  7ol^Q'>. 
85-303;  W-nO;  iflfco'lS-  lo;?.' 
167,    345;    11O-708;    124-173, 

Snbd.  1. 

App.  Dir.  118-515;  126-440. 

Misc.  42-387. 

N.  y.  Supp.  84-220;  96-768. 
Snbd.  2. 

App.  Div.   118-515;  126-440 

Misc.  42-387. 

N.  Y.  Supp.  96-768. 
Snbd.  3. 

App.  Div.  51-618 ;  102-80 ;  118- 
515;  126-440. 

Misc.    37-454;    42-387;    68-245; 

N.  Y.  Sopn.  52-700;  75-038;  86- 
807;  05-175;  96-768;  104- 
475;   120-714. 
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Snbd.  4. 

App.   Dlv.   118-515;   126-440. 
Misc.    ll>-86;    36-399;    42-887; 

63-245. 
N.    Y.     Supp.    84-220;    96-768; 

104-475. 
Svbd.  5. 

N.  Y.  02-239. 

App.    Div.    118-515;   126-440. 

Misc.    36-399.    516;    87-454;   42- 

399. 
N.   Y.   Supp.   73-750,   1061;   75- 

9S3;  06-7C8;   104-475. 
2714. 

N.   Y.   184-44;  108-462. 

Hun,    25-321;    83-42. 

App.  Div.  0-493 ;  111-282 ;  118- 

629. 
Misc.  33-75;  37-329;  40-69;  44- 

338;  40-406. 
N.    Y.    Supp.    67-281;    80-927; 

07-459;  08-299;  100-45. 
How.  N.  S.  2-158.  S23. 
2715, 
N.  Y.  110-642. 
Hun,  52-23. 
App.  Div.  0-493. 
Dem.  3-170. 
Redf.  5-191. 
2716. 

App.   Dlv.   0-493. 
mTsc.  30-479. 
i717. 
N.    Y.    88-121;   08-342;    115-89^ 
Hun.     27-577;     38-125;     48-219; 

62-124;  63-261. 
App.  Div.  70-512. 
Misc.    0-388;    13-475;    30-764; 

50-530. 
N.  Y.  Supp.  6-107,  255 ;  80-274 ; 

35-485;  00-490. 
St.  Rep'r.  16-240. 
Civ.  Proc.  14-195. 
Wook.  Dig.  26-57. 
Connoly.  1-172:  2-623. 
Dem.  6-197,  256. 
271 H. 

N.  Y.  02-251;  04-547;  08-342; 

115-:m6;    144-508:    101-12. 
Hun.     26-18.);     .'18-12.1;     70-64; 

78-310;    82-108,    200;   83-335. 

400;    H.''.-1J3,    4sr.,    5S0 :    88- 

314;   01-93;    02-290^   446. 
Aim.    Div.    5-72;    O-IGG;    13-23; 

17-5;     26-197\;     40-109;     47- 

34;     n.1-310;     64-1 S;     66-417; 

66-281;    75-323,    G20;    82-203; 

83-1(53  :   8S-1CS  ;   O.l-HSS  :   06- 

266;  07-528;  08-402;  00-202; 

101-554;     lO2-r>30;      103-177; 

106-210;     106-239;     111-865; 

120-7;       121.,385;       126-617; 

1.nO-:J04.     474;    133-472:    136- 

854;    137-611;    138-5S8. 
Miso.  H-.')77;  o-:i8r>:  14-1GS:  24- 

220  ;  27-715  :   2tt-.%Gl  ;   30-32 

31-209;   3.1-140.    r,2:^>:    36-363 

3t>-7l,     G()«;     40-:<:i:J;    42-460 

65-193;  60-38;   62-170. 


N.  Y.  Supp.  20-131;  30-274;  31- 

878;  83-115;  36-608,  711;  41- 

270:  40-1027;  67-531;  61-382. 

953  ;  62-332  ;  66-676  ;  68-368. 

636;     71-1034;    72-894;    81- 

737;     87-252,     938;     0O-182, 

769;    03-386;     104-836;     116- 

428;   118-568;   122-407. 
Civ.  Proc.  16-211. 
Dom.   3-221. 
iN.  Y.  Ann.  Cas.  2-47;  7-152;  8- 

135;  0-254. 
Connoly,  1-172. 
Dally  Reg.  84-473. 
2710. 

N.    Y.    67-408;    T4-38;    88-503; 

80-352 ;        08-484 ;        1 44-4  72 ; 

166-70;    104-77;    100-158. 
App.    Dlv.    68-544;    67-604;    59- 

266  ;  78-3G7  ;  82-101 ;  02-404. 
Misc.    18-222;    19-221;    37-472; 

30-608.    7G4;    41-282;    42-92, 

335;  48-41,  71;  64-117. 
N.    Y.    Supp.    54-972;    66-1010; 

76-1056;      70-1010;      86-1122; 

81-713^     1030;     86-1082;     87- 

128;  Od-225:  118-46. 
Civ.  rroc.  15-45. 
Redf.  9-199. 
Snbd.  2. 

N.  Y.  144-472. 
Snbd.   3. 

Hun,  83-201,   285. 
App.   Div.   86-333. 
N.  Y.   Supp.  31-409. 
Snbd.  4. 
N.   Y.   48-232. 
App.  Div.  68-583. 
NT  Y.  Supp.  69-125. 
2720. 

App.  Div.  64-567. 

Misc.    13-374;  23-225;  26-110; 

28-616;   60-462. 
N.    Y.    Supp.    60-402;    S9-1075; 

72-333;  il4-19a 
2721. 

•  N.  Y.  104-398. 
App.  Div.  O3-.'»05;  106-.%4;  122- 

608;   125-359;   130-462;   141- 

46. 
Misc.     13-374;     10-255;     SO-.-^S; 

37-6,33:    41-282;    66-480;    64- 

162,   248;   67-33;   68-161.    204. 
N.    Y.    Supp.    87-826;    116-694; 

124-641. 
2722. 

N.  Y.  80-479;  94-574;  115-400; 

170-75:    1K2-270. 
Hun,    28-249;    30-543;    31-182; 

38-126;    41-07;    68-283;     TT- 

205. 
App.  Dlv.  16-36;  26-269:  a»-02, 

niO:  61-562:  62-505;   TO-2r»3: 

75-342:      112-486;      ll»-782; 

142-427. 
Misc.  l-4.^>0:  7-380:  21-418:  22- 

489;   26-257:  28-601;   3T-472; 

:^s-G4:  30-608 >  4i>-08:  R«-i9i: 

68-488:    60-131:    62-163;    TO- 

471;    71-101. 
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N.  Y.  Snpp.  6-252 :  24-847 ;  388- 

160;      3B-945;     86-1074;     47- 

loey;  50-788;  54-lH>7:  57-444; 

Tl-71;    74-J)71;    7a-105r.;    7«- 

967;     78-186;     80-643;      104- 

342;    10«-:{ri4;    111-640;   116- 

286;    120-911. 
St.    Uepr,   a2-;{34,    710;    52-384. 
How.  N.  S.  1-03. 
Dem.  2-540;  3-270;  4-346. 
Par.  1,  Snbd.  1. 
N.  Y.  flS-347. 
Ilun,  50-571;  63-262. 
JS.   Y.   Supp.   47-804. 
St.  Kepr,  16-242;  43-372. 
Civ.  rroc.  7-308;  0-381;  14-200. 
Dem.  4-183;  <;-109. 
Sulid.  2. 
N.  Y.  «4-574;  158-721. 
Hun,  31-178. 

App.  Div.  25-270;  35-434. 
Misc.  7-385. 
Dem.    2-135,    222,    262,    555;    »- 

148,    221.  241;   5-201,   453;  6- 

255. 
Par.  2,  Snbd.  1. 
N.   Y.   88-121;    02-251;   04-574; 

08-342;    170-75. 
Hun,  35-310  ;  30-G4  ;  46-65 ;  48- 

223;    70-64;   00-185;   02-480. 
App.  DIv.  22-26;  30-512. 
Misc.  8-577. 
N.  Y.  Supp.  6-253. 
St    Repr.    16-777;   20-643;   44- 

813;   63-510, 
Civ.  rroc.  4-219;  7-373;  15-212. 
How.  N.  S.  2-140. 
Dom.   2-135;   8-145;   6-13,   228, 

286;  6-199. 
Sabd.  2. 
N.  Y.  88-121;  04-574. 
Hun,  70-61. 
App.   Dlr.   80-512. 
Misc.   30-612. 
St.  Kep'r.  1O-700;  53-510. 
Civ.  l»roc.  7-372. 
Dera.  3-59,  224. 
27:^3. 

N.  Y.  183-174. 

Hun,  31-176. 

A'jp.   I)lv.   113-209. 

MJbc.  7-381;  30-33;  38-64. 

N.    Y.    Supp.    47-854,    1069;    76- 

907. 
St.   Uop'r.    15-748. 
Civ.  I'roc.   14-38. 
Abb.  N.  C.  11-56. 
Dem.  2-22. 

N.  Y.  Ann.  Cas.  5-667. 
Connoly.  2-r.S,  100,  3<T2,  615. 
N.  Y.  I. aw  Jour.  5-667, 
Sabd.  2. 

MLsc.  38-64. 
2724. 

N.   Y.   104-103;   117-378. 

Hun,  66-121;  7O-;{Tj0, 

App.    DIv.    5:^-571;   65-437;   06- 

563;  126-443. 
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Misc.   41-308;   43-245;   53-221. 

N.   Y.   Supp.   80-569;  11O-708. 

CMv.  Proc.  14-38. 

Connoly,  1-452;  2-281,  540. 
2725. 

H«i,  50-572. 

App.  Div.  116-860. 

Misc.  30-355;  37-156. 

N.  Y.  Sopp.  0-4.52,  927;  04-286; 
07-494;   118-83.^. 

St.  Rcp'r.  15-793;  41-798;  45- 
455. 

Civ.  Proc.  6-86. 

Dem.  3-31;  4-181. 

Uodt  4-320. 
Sabd.  1. 

App.   Div.  34-388;   105-58S. 

N.  Y.  Supp.  64-269. 

Dem.  2-24. 
Sabd.   2. 

Hun,   77-205. 
Sabd.  3. 

N.  Y.  04-574. 

Hun,  27-577;  30-549. 

Week.  Dig.  10-269. 
Sabd.  4. 

Hun,  77-205. 

App.  I>iv.  6-412. 

St.  R€p*r.  37-646,  959. 

Dem.  S-415. 
2726. 

N.  Y.  50-820;  88-121;  110-33; 
182-270;    183-352. 

Hun,  30-543;  44-394;  66-121; 
77-205. 

App.  Div.  36-82;  47-832;  40- 
419;  53-7;  66-234;  80-567; 
08-9;  00-300;  111-38;  110- 
508;   120-12;   142-427. 

Misc.  5-428,  561;  0-228;  25-264; 
30-354;  3:^-625,  672;  80-521, 
610;  66-650. 

N.  Y.  Supp.  15-535;  66-989;  63- 
678,  726;  68-039;  106-354. 

St  Rcp'r.  15-744;  31-482;  82- 
1062;   87-677. 

Civ.  Proc.  14-38;  15-55. 

Dem.  4-454;  5-385. 

Connoly.  2-157,  542. 

Week.   Dig.  25-127. 
Sabd.   1. 

Hun,  44-397. 

App.  Div.  68-160. 

Misc.  0-234;  16-560;  17-493; 
25-262. 

St.  Rep'r.  87-579. 

Dem.  6-48. 
Sabd.  2. 

N.  Y.  81-573;  104-105. 

Hun.  68-282. 

Connoly,    1-83. 
Sabd.  3. 

App.  Div.  42-305. 

Misc.  25-262. 

N.  Y.  Supp.  51-655;  60-106. 
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""%] 


Svbd.  4. 

N.  Y.  llT-882. 
App.  Div.  120.15. 
St.  Rep'r.  31-963;  04-109. 
2727. 

N.  Y.  110-28;  152-514;  191-12. 
Hun.    32-448;    06-120;    76-131; 

77-205. 
App.  Div.  0-413;  10-86,  38;  16- 

36,    38;    36-338;    38-321;    46- 

346;  69*362;  70-567;  88-162; 

84-162  ;  80-567  ;P8-8 ;  111-37. 
Misc.   15-560.  601;   17-403;  25- 

256,   280;  30*855;   31-79;  35- 

154  ;  37-660  :  39*521 ;  41-78 ; 

44-442;   56-160. 
N.  Y.  8upp,  28-362  ;  39^826 ;  54- 

955;  65-430;  5»-980;  63-726; 

64-576:     74-75;     75-580;     76- 

314;  82-539;  85-663;  90-1865 

126-965. 
Dem.   2-232;  4-366. 
Connoly,  2-641, 
N.  Y.  Ann.  Ca*  10-469. 
2728. 

N.  Y.  66-480;  89-470. 

Hun,     50-572;     59-78;    76-181; 

79-379;  86-30I. 
I.  Div.  16-38;  24-28;  69»2«G; 

x^-571:       84-554:        1OO-270; 

104-462;    132-486:    142-429. 
Misc.     20-307;     30-34;     33-147, 

625;   35-154;   8tt-97 ;   37-177, 

6G2;   38-723;  09-227;  41-223, 

272. 
W.  Y.   Supp.  39-828;  49-93;  68- 

368,  930;  72-333;  76-314;  82- 

731:  83-983:  93-836;   116-001; 

120-308;   126-965. 
St.     liepT.    5-342;    2<{-945:    29- 

210;   32-291;  35-524;  49-326; 

54-236. 
Dem.  £-234:  5-346;  6-200. 
Connoly,  2-362. 
N.  Y.  Ann.  Cas.  1-236. 
gubd.  2. 

N.   Y.   107-110;   111-204;  146- 

137 
Misc.  "10-492;  30-31;  37-177. 
N.  Y.   Supp.  74-046. 
St.    Rep'r.   22-904;   37-647;  82- 

3  S3. 
Dem.  2-248;  4-365. 
2729. 

N.  Y.  162-461. 

App.    Div.    16-38;    18-118;    49- 

419;  70-567;  74-221,  468;  78- 

464;    114-535:    120-200. 
Misc.     4-377:     38-713;     41-421: 

62-428;    53-222;    60-850;    «T- 

356. 
N.  Y.   Supp.  6-239:  29-828:  59- 

102.';  63-678;  66-4:47;  76-580; 

77-558,    696;    79-651;    100-12. 
St.   Rep'r.    11-604:   28-817;  38- 

505;  39-851;  46-842;  <58-241. 
Dom.  2-232;  4-152;  6-197. 
Connoly.  1-68;  2-182,362. 


8«lid.  1* 

App.  DlT.  48-286. 

N.  Y.  Supp.  33-1046. 

Dem.  6-22;  6-28. 
Svbd.  2. 

App.  Div.  43-333. 

Misc.  4-43. 

N.   Y.   Supp.  60-816. 

St.  Rep'r.  5-434. 

Dem.  6-217. 
Subd.  3. 

App.  Dlv.  70-567;  78-465. 

Misc.  49-403;  54-499. 

N.  Y.  Supp.  118-508. 

N.  Y.  Anh.  Cas.  10-459. 
2730. 

N.  Y.  112-289  ;  162-36 ;  170-143. 

App.  Dlv.  9-291;  12-135;  13-97; 
38-475:  49-419:  61-358;  56- 
149;  64-435,  566;  79-301;  81- 
589;  86-99;  96-453;  1O1-502 
102-410;  103-521;  104-388 
105-590;  106-330;  107-311 
111-462,  896,  900;  112-21 
114-567;  119-274;  122-448 
123-3;  124-798;  132-802. 

Misc.  13-376;  16-549,  603;  36- 
517;  39-140;  4O-70;  41-73, 
157  ;  42-167  ;  46-217,  3S8  :  49- 
388;  60-46,  295.  650;  62-601; 
67-29,    42. 

N.  Y.  Supp.  36-251;  44-358;  B6- 
523, 858 ;  63-678  ;  67- 1004  ;  72- 
27T,  335;  83-530,  652;  93-82, 
659;  94-84.  471,  i071;  96-124; 
97-69T;  105-4;  107-277;  109- 
217;  113-763;  116-084;  117- 
539. 

Abb.   N.   C.  23-32. 

Connoly,  9-81. 
2731. 

N.  Y.  162-516;  184-48;  202- 
137. 

App.  Div.  28-310;  36-545;  67- 
234  :  58-585  ;  66-378  ;  76-339  ; 
8O-208;   112-198;   121-200. 

Misc.  39-117.  437,  514;  42-14; 
44-624;  48-41;  61-261;  60- 
504. 

N.  Y.  Supp.  51-8;  68..J55;  «0- 
125;  73-57:  78-130;  80-188; 
98-200:  100-1095;  126-1066; 
128-1106. 

Connoly,  2-81. 
27:53. 

Misc.  28-671;  39-140:  4.^-496; 
61-540. 

Connoly,  2-573. 
2736. 

Misc.  41-73. 
2736. 

Misc.   41-73;    46-389;   63-213. 

N.  Y.  Supp,  78-972. 
2739. 

Misc.  64-499. 
2741. 

Misc.  41-73. 
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2742. 

N.  Y.-  72-317,  400,  518;  1IK)-2(|0; 
113-207;  152-502;  179-547; 
198-461. 

Hun,  7G-131;  79-378;  80-588; 
83-429. 

App.  Dlv.  1-281;  24-02;  25-210; 
40-116;  46-501;  47-66;  79- 
499;  80-209;  H7-471;  96-7, 
266;  125-621;  13O-80D;  131- 
84;   133-683;   135-146. 

Misc.  9-241 ;  22-501 ;  41*75 ;  48- 

74: 

N.  Y.  Supp.  48-804;  5O-0S3;  63- 
642;  80-188;  88-1018;  115- 
239,  5.32;   120-34. 

Abb.  N.  C.  15W47* 
Snbd.  3. 

App.  Div.  125-021. 

N.  Y.  Supp.  110-80. 
274S. 

N.  Y.  70-612;  74-476,  530;  75- 
425;  117-471;  140-430:  152- 
834,  614,  520;  183-485;  191- 
12. 

Hun.  71-845;  79-3T9. 

App.  Dlv.  1-30;  2-15;  7-93;  22- 
220;  24-29,  30,  33;  82-326;  42- 
258;  47-06.  231;  53-8;  78-615; 
80-82,  209;  88-39;;;  1OO.870, 
273;  101-555;  111-88;  112- 
486;  114-444;  110-291;  IftO^ 
809;  132-487, 

Misc.  8-576:  13-757:  lC-509; 
17-494;  20-307:  22-501:  25- 
257;  27-413;  29-266;  30-32; 
33-324;  35-363,  306;  3«-96, 
812;  37-178;  39-74;  41-2K,  423. 
607;  42-46^;   01-217;  6-4-607. 

N.  Y.  Supp.  20-1008:  36-251; 
39-829:  45-003;  49-93,  820; 
50-933;  50-254;  01-241;  05- 
436;  71-1034;  73-509;  78-869; 
80-188,  475;  84-640;  85-301; 
87-246;  91-537;  114-936;  115- 
532;  118-502,  998, 

Civ.   Proc.   0-245. 

How.  05-387. 

Abb.  N.  C.  29-477. 

Dem.  2-489;  3-187;  0-197. 

Connoir,  1-251.  4.T7;  2-267. 

N.  Y.  Aqp.  Cas.  9-255. 
2744. 

App.  Div.  78-6X5;  110-53C; 
121-101. 

N.  Y.  Supp.  79-947  ;  105-G9C. 

Misc.  59-300. 
2746. 

N.  T.  182-270. 

Misc.  26-460:  29.272;  37-190. 
536. 

K.  Y.  Supp.  74-944;  75-1047. 

fiv.  rroc.  14-64. 

Connoly,  2-64S. 


2746. 

N.  Y.  175-150. 

Hun,   72-16:{;  85-195. 

App.  Dlv.  55-450. 

Misc.     7-379;      24-852;     28-597; 

31-119;  46-373;  60-418. 
N.     Y.     Supp.     32-579;     34-1088; 

53-714;      59-1022;      61-243; 

94-1068:  123-383. 
Dem.  2-624 
Snbd*   4. 

Misc.  00-^76. 
2747. 

N.  Y.  101^682. 

App.    Dlv.   98-194;   142-43. 

Mlac  62-157. 

N.    Y.    Supp.    90-587;    116-424; 

120-693. 
2748. 

Misc.  38-463. 

N.  Y.   Supp.  49-820;  77-a030. 
Abb.   N.  C.  15-139. 
Dem.  3-232. 
Connoly,  2-267. 
2749. 

N.    Y.    110-1.')9;    136-106;    108- 

385;    182-320;    199-333. 
Hun.     00-207;     74-278;     82-115; 

88-357. 
App.    Dlv.    35-72;    39-249;     40- 

4iV5;  42-304:  48-4:  53-546;  66- 

479;     79-512;     86-158.     176; 

100-323;      110-77;      112-243; 

128-50;       130-813;       133-435; 

135-45;  13S.7g. 
Misc.      8-149;     10-107:      15-535; 

17-487;  22-65:  24-851:  37-575. 
N.  Y.  Supp.  57-131;  73-290:  83- 

632:  89-392;  94-667;  119-921; 

120-1110. 
N.  Y.  Super.  55-28a 
Dem.  6-45,  60,  473. 
2750. 
N.    y.    102-157;    105-488:    llO- 

159;    127-296;    136-412;    149- 

67. 
Hun.    40-430;    69-163,    164;    74- 

278;  80-49. 
App.   Dlv.   3-214;  20-68;  K8-r)44, 

65-598;    66-478;    86-157;    88- 

233;    130-813;    lBl-367;    133- 

433;    135-416;   140-630. 
Mine.    10-197;     32-420;     38-625; 

44-128;    18-317:   50-C8:  65-87. 
N.  Y.   Supp.  31-426:  O2-088:  6<l- 

727:    72-955;    73-290:    85-453; 

89-392,     765;     100-937:     115- 

2S0:    117-753;    119-921;    120- 

1110. 
St.   Kop'r.  12-711;  15-217. 
<Mv.    Proc.  7-267;  14-887. 
Abb.  N.  C.  28-119. 
IXMU.  3-37:  6-454. 
ronnoly.  1-157;  S-lOt 
Re<lf.  5-207. 
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2761. 

N.   Y.   127-296. 

?^:  g?;'l9.160;  48^;  52^; 

60-478;    1«»-813. 
Misc.   32-420. 
N.  y.  Supp.  72-290. 
27S2 
N    V.  137-303;  144-13. 
Hun,  80-181.  ^^  ^^ 

Add  DIv  66-461,  599;  66-478; 
?&-156:*l>0-iIu;  i06-319;  128- 
53;    ia3-432.  ^     _ 

Misc.     10-199;     17-474;    88-167; 

86-686;  40-285. 
N      Y.     Supp.     73-290;     04-667; 

117-738. 
St.  Rep'r.  32-784. 
Dem.  6-15. 
Snbd.  1. 

N.  Y.  102-159. 
Dem.  8-21. 
Sniid.  2. 

A  pp.  Div.  6-227. 
Dem.  3-583. 
Subd.  3. 
N.   Y.  144-17. 
Misc.  17-477. 
St.  Rep'r.  28-612. 
Civ.   Proc.  21-327. 
Dem.  6-64. 
Sabd/4. 

N.  Y.  133-175.  _    ^  «-, 

App.  Dlv.  66-461,  699;  71-2T7. 
Misc.  1-36;  16-667. 
N.  Y.  Snpp.  83-632. 

App.  Div.  66-478. 
Misc.  10-197. 
N.  Y.  Supp.  73-290. 
2764. 

N.   Y.   100-334. 

478. 
Misc.   10-197:    17-476;  48-324^ 
N.  Y.  Sunn.  66-772;  62-1051;  78- 
290;  06-762. 
2766. 

N.  Y.  186-412. 

Hun,  54-501. 

App.    Dlv.    48-511:    66-478:    86- 


Misc.   26-135;    .'50-220:    GJ-STl. 
N.  Y.  Supp.  54-927;  73-290;  83- 

632. 
How.  61-138, 
Dem.  3-19. 

N    Y    02-93;  136-412;  100-335 
A*pp.    Dlv.    30-250;    46-514;    66- 

478:   133-4.12:   136-855. 
Misc.  0-281;  16-636;  37-{>75;  40- 

285. 


N  Y.  Supp.  80-283:  67-131;  «2- 
120;  751.290;  76-1050;  00-213: 
ll*-753. 

How.  61-138. 

^Tpp.  Dlv.  66-461,  599 ;  66-478  ; 
120-831;  1.30-813, 

Misc.  26-133;  87-575. 

".  Y.  Supp.  67-131;  73-290;  75- 
1030. 

Dem.  2-131. 
Snbd.  1. 

N.  Y.  02-93. 

App.   Dlv.  30-250 

Misc.  15-536. 

St.  Uep'r.  18-172. 
2768. 

App.   Dlv.  66-478. 

N.   Y.   Supp.  78-290. 

How.  61-138. 

N.  *Y.    120-ieO;    127-306;    1751- 

334;  100-884. 
Hun,  60-122. 

App.  Dlv.  66-461,  699:  6<W-47a 
Misc.    11-230;    16-206,    533;    25- 

134;   88-622:  43-291. 
N.   Y.  Supp.  6-877;  82-1098;  63- 

713;  72-955;  78-290:  78-215. 
St.  RepT.  82-784;  88-503. 
Svbd.  1. 

Hun.  34-503. 
Snbd.  2. 

N.  Y.  102-160. 
Civ.  rroc  0-292. 
Snbd.  8. 

Mlsc  36-686. 
Snbd.  4.  ^«o  «c.^ 

N.  Y.  136-110:  168-389. 
App.  Dlv.  18-373;  70^^24. 
Misc.  24-351  ;  66-226. 
N.  Y.  Supp.^4^53. 
Civ.  Proc.   11-317. 
Abb.  N.  a  22-417. 
N.  Y.  Super.  66-288. 
Sab«1.  6. 
N.  Y.  111-359;  188-175. 
Hun,  40-44a 

App.  Dlv.  30-85:  71-OT^^ 
Misc.  1-38;  11-224;  16-667. 
N.  Y.  Supp.  21-421;  24-143;  63- 

389;  66-303. 
Civ.  Proc.  10-205:  18-119. 
Dem.  2-551;  4-549;  5-255. 
2760. 

App.  Dlv.  66-478. 
N.  Y.  Supp.  73-290. 
How.  61-188. 
2761. 

N.  Y.  100-336. 
App.  Dlv.  66-478. 
Misc.  60-648.      _^ 
N.  Y.  Supp.  73-290. 
2762. 

App.  Dlv.  66-478 ;  120-16,  831. 
N.  Y.  Supp.  73-290. 
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2763. 

ITuii,  TO-179. 

App.   Div.  ««-478;  106-321. 

N.  Y.  Supp.  aO-726 ;  73-200 ;  »4- 
6G7. 
27fl4. 

App.  Dlv.  60-478. 

MlBC.   60-648. 

N.   Y.  Supp.  73-290. 
2765. 

App.  Dlv.  66-478. 

N.   Y.  Supp.  78-290. 
2766. 

App.  Dlv.  42-305;  66-478. 

Misc.  25-186. 

N.  Y.  Supp.  47-1061;  54-926;  73- 
290. 
2767. 

App.    Dlv.   42-304;  66-478. 

N.  Y.  Supp.  73-290. 
276H. 

App.  Dlv.  66-47& 

N.   Y.   Supp.  73-290. 
2768. 

App.  DIr.  66-47a 

N.   Y.   Supp.  73-290. 
2770. 

App.  Dlv.  66-478. 

N.  Y.   Supp.  73-290. 
2771. 

App.  Dlv.  66-478. 

N.   Y.   Supp.  78-290. 
2772. 

App.  Dlv.  66-478. 

N.   Y.   Supp.  73-290. 
2773. 

App.  Dlv.  66-478. 

N.   Y.   Supp.  78-290. 
2774. 

App.  Dlv.  66-478. 

N.  Y.  Supp.  73-290. 
2773. 

App.  Dlv.  12-17:  66-478. 

N.  Y.  Supp.  73-290. 
2776. 

App.  Dlv.  66-478. 

N.  Y.   Supp.  73-290. 
2777. 

App.  Dlv.  66-478. 

N.   Y.  Supp.  73-290. 
2778, 

Hun.  8K-3S7. 

App.   Dlv.  66-478. 

N.   Y.  Supp.  34-754;  73-290. 

(Mv.   Proc.   14-357. 

Dom.  6-4.''>4. 
2779. 

App.  Dlv.  66-478. 

N.  Y.   Supp.  73-290. 
27HO. 

App.  Dlv.  66-478. 

N.   Y.   Supp.  7.T-290. 
27S1. 

App.  Dlv.  66-478 

N.   Y.  Supp.  73-290. 
27S». 

App.    Dlv.    66-478;    1.19-401. 

N.    Y.    Supp.    73-290;   124-258. 


27K8. 

App.    Div.    66-478:    130-401. 

N.  Y.  Supp.  73-290. 
2784. 

IJun,  34-503. 

App.  Div.  66-478  ;  106-321. 

N.    Y.    Supp.   73-200;   124-258. 

Week.  Dig.  17-30. 
Snbd.  1. 

Civ.  Pro.  8-210. 

Dem.  3-340. 
27S5. 

App.  Dlv.  66-478. 

N.  Y.  Supp.  78-290. 
2786. 

App.  Dlv.  65-4fiO;  66-478. 

Misc.   25-2ft*. 

N.  Y.  Supp.  54-555;  73-04.  290. 
2787. 

App.  Dlv.  66-478. 

MIsr.  27-414. 

N.   Y.   Supp.  59-371;  73-290. 
2788. 

App.  Dlv.  66-478. 

N.  Y.   Supp.  73-290. 

How.  61-138. 
2780. 

App.   Dlv.   66-478. 

N.  Y.   Supp.  73-29a 
2TOO. 

App.  Dlv.  66-478. 

N.  Y.   Supp.  73-290. 
2791. 

App.  Dlv.  66-478. 

N.   Y.  Supp.  73-290. 
2702. 

App.  Dlv.  66-478. 

N.  Y.  Supp.  73-290. 
2793. 

N.  Y.  182-320. 

Hun,  69-165. 

App.  Div.  65-462  ;  <MU478 ;  126- 
15. 

Misc.  25-l.'?4:  .17-572;  6O-<{40. 

N.    Y.  Supp.   73-290;  75-1050. 

Al>b.  N.  C.  11-225. 

Ih'in.  3-219. 
Snbd.  1. 

Dom.  3-585. 
SnlMl.  2. 

Misc.  5-158. 
Snbd.  H. 

N.  Y.  94^)05. 

App.   Dlv.  4-286. 

Misc.   35-257. 
Siibd.  4. 

SI.  Ucp'r.  19-200. 

Doni.  3-586. 
Snbd.  5. 

C\v.  Proc.  11-182. 

Dem.  2-1.^3;  5-5. 
Snba.  6. 

App.  r>lv.  07-497. 

MIpo.    37-575. 

N.   Y.  Supp.  00-33. 
1116 
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Snbd.  7. 

St.  Rep'r.  18-169. 

Civ.   Proc.  11-128. 

Dem.  2-550:  5-lOL 
Saba.  8. 

St.  Rep'r.  13-170. 

C!v.  Proc.  11-126. 

Dem.  2-550:  5-104. 
2794. 

App.  Dlv.  66-478. 

N.  Y.   Supp.  73-290. 
2795. 

App.  Dlv.  66-478. 

N.  Y.   Supp.  73-290. 
2706. 

App.   Dlv.  66-478;  81-845. 

N.  Y.   Supp.  73-290. 
2797. 

App.   Dlv.  4-285;  66-478. 

N.'^Y.' Supp.*  73-290;  89-392. 
2798. 

N.  Y.  139-338. 

App.'  Dlv.  ao-65;  50-82;  66-478 

79-162;   8S-231;   133-417. 
Misc.     24-350;     26-27.     133:     34- 

667;   56-68:   58-116;   66-594. 
N    Y.  Supp.  46-741:  53-713:  54- 

420:    63-439:    73-290;    79-610; 

85-452;  89-392;   122-218. 
2799. 

N.  Y.  139-388.  ^. 

App.  Dlv.  20-6G-  66-478:  S«-^31. 
Misc.    24-3:.l  :    i5-134 ;    34-667 ; 

49-204:    68-116:    «<>-648. 
N.  Y.  Supp.  54-927;  73-290:^  SB- 

452;    9j!{-9:i9;    110-478;    113- 

941. 
Civ.  Proc.  2-272. 
Abb.  N.  C.  11-225. 
Redf.  4-509. 
2800. 

App.  Dlv.  66-478. 
N.   Y.   Supp.  73-290. 
2801. 

N.    Y.    136-106;    199-333.  ^  _^ 
App.  Div.  42-304;  48-4;  66-479; 

13«-S5r). 
^Tlsr.   24-357. 
N.   Y.   Supp.   73-290. 

*"  N.    Y.    140-265;    175-304 ; 

457. 

Hun.  78-301.  ^„  ^o„ 

App.    Dlv.    9-291;    12-186 

435;     1 0.^-500 ;     11  1-890  • 


200- 


64 
112 


507;     132-S02 


41-2"! 


21;     114-535, 
138-792.  „^  ,  ,^ 

Misc.     15-550;    39-140 

N.^Y^'^Supp.  50-933;  72-277:  98- 
15;  106-12J  112-763;  117-5,'i9. 
2803. 

N.   Y.  94-558. 

App.'    Div!^'l09.587;    138-792. 
Misc.  41-274. 


N.  Y.  Supp.  84-213. 
Redf.  4-509. 
Conuoly,   2-523. 
2804. 

N.   Y.  94-558. 

Hun.  52-88. 

App.  Dlv.  35-486-  49-75.^^  ^^^ 

Misc.    24-352;    27-410;    30-574; 

68-489. 
N.  Y.  Supp.  53-714;  59-374:  68- 

1002 :  07-403. 
Dom.  3-240. 
Connoly.  2-640. 
2805. 

Hun,  52-88. 

Misc.    20-159;    24-352;    37-581; 

58-489. 
N.    Y.    Supp.    45-908;    76-1067; 

97-40S. 
Week,   Dig.  15-S45. 
Oonnoly,  2-523. 
2806. 

App.  Dlv.  110-68. 
Misc.  27-416:  30-575:  58-489. 
N.  Y.  Supp.  59-374  J  97-403. 
Dem.  3-&1. 
2807.  _ 

N.    Y.    88-121 J    1O0-228;    200- 

457. 
Hun.  88-121. 
App.  Dlv.  23-406. 
Misc.  1-492;  27-416. 
N.  Y.  Supp.  48-169. 
St.  Rep'r.  39-496. 
Civ.  Proc.  7-157. 
How.  N.  S.  1-208. 
Connoly.  2-641. 
Redf.  4-50a 
Snbd.  1. 

App.  Dlv.  17-811, 
2808. 

Misc.  27-416:  51-540. 
N.  Y.  Supp.  100-067. 
2810. 

N.    Y.    170-143;   200-457. 
App.    Div.   56-149;    114-667. 
Misc.   41-74:   07-29. 
Week.   Dig.  25-127. 
2811. 

N.  Y.  112-289. 
App.   Dlv.  110-536. 
Misc.  39-140:  41-78. 
N.  Y.  Supp.  78-972. 
Dem.  2-257. 
2812. 

N.  Y.  175-304. 

Hun,  61-383.  _ 

App.  Div.  7-93;  80-83 ;  117-60. 

Misc.  22-501.^ 

N.   Y.   Supp.  80-475. 
Civ.  Proc.  14-64. 
Dem.   2-58. 
Redf.  4-509. 
Connoly.  2-642. 
2813. 

App.   Dlv.  80-83;  «W-517;   117- 

60. 
Misc.  68-4t8. 
1116 
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Dem.  2-58. 
2814. 

ApD.  DIv.  0-295:  22-218;  24-192. 
Misc.  10-554;  10-325. 
N.  y.  Supp.  44-727;  48-422:  40- 
104. 
2815. 

A  pp.  DIv,  40*^4. 
N.   Y.  Supp.   fW-ii&S;  121-100. 
St.  Rep'r.  15-441. 
Dem.  .^-227,  r>.30,  012:  0-n42. 
2817. 

Hun,  02-535. 

App.   Dlv.  O2-40:   187-571;   138- 

702. 
MIsr.    37-186;    6.^-.509;    «H-0. 
N.    Y.    Rupp.    105-4.'>0;    122-250 

124-804. 
How.   N.   S.  1-94. 
Dem.  3-2.33,  612;  4-344. 
Connoly.  2-163. 
Snbd.  1. 

Hun.  30-128. 
St,   Rep'r.  4-215. 
Civ.   Proc.  0-390. 
Dem.  4-470. 
Snbd.  2. 

N.    Y.  84-339;   100-223;  188-8101* 
Hun,  30-582;  80-196. 
App.   Dlv.   3-324. 
How.  N.  S.  2-308. 
Dem.  4-154;  6-356. 
Snbd.  3. 

St.  Uop'r.  26-237;  42-156. 
2818. 

N.   Y.  72-28C;  123-402;  13»*30a 
Hnn.  ri-66:  HO*  196. 
App.     Dlv.     0-296:     10-510:     22- 
218:   84-280:  0O-32.S:   i;ia-643- 
1JW-9;   13M-166,   792. 
Misc.     15-556;     10-326:     3R-555' 
44>-fii9:    r»;ur>m):   58-ii1:   «o- 
265;  67-30. 
N.    Y.    «npp.    48-422:    10.n-459; 
110-7,V>:      112-192;      117-401; 
110-769. 
St.   Rep'r.   14-412. 
Dem.   8-227.   563. 
Connoly,  1-506. 

a8io. 

App.    Dlv.    138-792. 

Dem.  3-22. 
2820. 

N.    Y.    2OO-460. 

App.    Dlv.    i:»8-792. 
2821. 

N.    Y.    201-498. 

Hud,  74-21. 

App.  Dlv.  74-567. 

Misc.  20^588. 

N.  Y.  Supp.  77-748. 

Redf.   5-64. 
2822. 

Sun.  70-4ffr. 
lae.  4T-30. 


07-4. 

.   Supp.   124-625. 


N.  Y.  Supp.  05-206. 

How.  N.  S.  2-a07. 

^Vcek    Dig.   10-482. 
Sabd.    1. 

Misc.   67-2. 
2823. 

Misc.  50-417. 
2820. 

Misc. 

N.   Y, 
2827. 

Hun,  71-197. 

App.  Div.  40-168. 

Misc.  47-30;  50-417. 

N.  Y.  Supp.  05-206. 

5<f.   Rep'r.  70-431. 
2.S28. 

App.  Dlv.  62-234. 

28;to. 

N.  Y.  ltl-1 

App.  Dlv.  18-407;  65-459:  61 

Misc.    20-272;    30-163;    «1- 
58-630. 

N.  Y.  Supp,  01-243. 

St.   Rep'r.  70-431. 

Week.  Dig.  25-314. 
2831. 

App.  Dlv.  07-71. 


i 


■71. 
-118; 


App.   Dlv.   10-129;   117-301. 
Misc.   00-22. 
Civ.  Proc.  8-159:  0-247. 
How.   N.   S.  2-308:  8-360. 
Dem.  2-439,  648;  4-398. 
Redf.   5-116. 
Subd.  6. 
Dem.  2-14,  440',  4-154. 
Week.  Dig.  18-42. 
2833. 

App.   Div.   10-129;   117-301. 
2834. 

App.   Dlv.   10-129. 
Misc.  48-41. 
2835. 

N.   Y.   Supp.  00-222. 
Misc.  48-41. 
2830. 

N.   Y.  Supp.  00-222. 
2837. 

App.   Div.   62-284. 
Misc.   48-41. 
N.   Y,  Supp.  00-222. 
Week.   Dig.   10-447. 
Connoly,  2-110. 
2S3H. 

Dem.   3-11,  387. 
Connoly,   1-156. 
Snbd.  1. 
N.  Y.  Supp.  0«296;  34-1088. 
St.  Rep'r.  08-829. 
Dem.  2-11;  4-88. 
2S40. 

Hnn.  89-530. 
N.   Y.  Supp.  84-106a 
2842. 
I      N.    Y.    104-266:    160-136. 
I      App.  Dlv.  76-128. 
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Misc.    70-584.         ^^ 

N.  Y.  Supp.   129-290. 

St.   RepT.   17-822. 

Dem.   2-41.  441. 
Svbd.  8. 

N.  Y.  27-182. 
2848. 

App.  Dlv.  76-128. 
2845. 

N.  Y.  104-250. 

Drm.  2-439. 
2840. 

N.    Y.   201-496. 

App.   Dlv.  72-845. ^^     ._ 

Misc.   7-379;  9-241;  25-284:  86- 
739;  48-41. 

N.   Y.   Supp.  56-438. 
2847. 

N.    Y.   126-390;   158-185. 

Connoly,  2-196. 

Dem.  2-596. 
Snbd.  1. 

N.  Y.  104-267. 

Hun.  86-201;  60-388. 

Dem.   2-42. 
Svbd.  2. 

N.  Y.  104-267. 
Snbd.  3. 

N.  Y.  104-267. 

Hun.  86-261. 
2848. 

Dem.  6-39. 

App.   Dlv.  117-296. 
Misc.  32-197.    ^  ^^ 
N.   Y.   Supp.  65-728. 
2850.  _^ 

Ajpp.  Dlv.  43-23S. 

M^sc.  48-41. 

N.  Y.  Snpp.  69-1026. 

Civ.   rroc.  16-282. 

Dem.  2-599. 
2851. 

Hun,  64-69. 

Misc.  26-138. 

Dom.  2-4. 
2852.  ^^ 

App.  Dlv.  60-104.  190. 

Misc.  26-138.         ^«  ««, 

N     Y.    Supp.   64-926;   68-787. 

St.  UepT.  70-431. 

Redf.  6-501. 

Connoly,  2-2. 
2863. 

N.   Y.   Supp.  63-787. 
2866. 

N.  Y.  104-250. 
2868. 

How.  N.  S.  2-307. 
2861. 

N.  Y.  66-179;  166-278. 

•W>-21. 
Clv.  Proc.  8-99:  1O-109. 
N.  Y.  Ann.  Cas.  6-404. 


2862. 

N.  Y.  166-27a 

Hun.  80-166;  50-590. ^   ^^^ 

App.      Dlv.     109-222;     129-454: 

132-561. 
Misc.  26-199;  43-42;  66-250. 
N.  Y.   Supp.  107-384;  113-1042. 
St.  Rep'r.  28-423.  446. 
Week.  Dig.  17-239. 
N.  Y.  Ann.  Cas.  6-202. 
Svbd.  1. 

App.  Dlv.  30-176. 
MlRC.  24-572. 
Abb.  N.  C.  20-22S. 
Svbd.  2. 

N.  Y.  66-586;  128-178. 
App.  Dlv.  61-451. 

Misc..  34-526,  785.  

N.  Y.  Supp.  16-520;  69-908,  1081; 

70-682. 
St.   RepT.  37-401, 
Clv.  Proc.  20-206. 
Svbd.  8. 

App.  Dlv.  114-886. 
Svbd.  6. 

Hun.  66-362. 
Misc.  24-752,  868. 
N.  Y.  Supp.  63-962. 
St.  RepT.  47-780. 
Svbd.  7. 

N.  Y.  42-542. 
App.   Dlv.  46-198. 
Misc.  29-278. 
N.  Y.  Supp.  61-608. 
Clv.  Proc.  8-99. 
2863. 

N.  Y.   165-278. 

Hun,   27-374.  

App.  Dlv.  78-409;  129-454;  132- 

r>2i. 
Misc.  18-241;  24-763;  4?;:^^,^ 
N.    Y.    Supp.    77-134;    110-535; 

-^2. 


113-104-. 
St.   RepT.  28-423. 
Clv.   Proc.   13-319. 
N.  Y.  Ann.  Cas.  8-136. 
Svbd.  1. 

App.  Dlv.  48-198. 
N.   Y.  Supp.  62-812. 
b.  N.  C.  ""  ~^ 


Abb.    _ 
Svbd.  2.  ^^  ^^ 

N     Y     26-180:   77-598;    128-171: 

163-428. 
Hun,  6-555:  63-577:  87-535. 
St.    RepT.   40-891:  45-86. 
Abb.  N.  C.  28-387. 
Snbd.  3. 

Hun,  64-613.  ^  ^_ 
Misc.  23-306;  38-728. 
N.  Y.  Supp.  16-520;  61-818:  68- 

1056. 
St.  RepT.  37-401,  657. 
Clv.  Proc.  20-206. 
Svbd.  4. 

N.  Y.  76-417;  111-517. 
Hun,   30-18:   76-294.  _ 

App.     Div.    61-205;    62.584:66- 
280;    126-138. 
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Misc.  20-265. 

N.    Y.   Siipp.   B4-1015:  Tl-178. 

St.  Repr.  tO'l-Li:  3T-S63:  46- 
68;  5a-tJ33. 

Civ.    Proc.   4-228.  311:   8-345. 

Abb.  N.  C.  ia-60;  20-293;  81- 
262. 

How.  N.  S.  3-63. 

N.   y.  Super.  65-251 
Sab<l.  6. 

N.   Y.   111-578. 

App.  Div.  54-18:  66-270:  T8-410. 

Misc.    16-383;   30-77;   31-299. 

N.   Y.   Supp.  6:2-826:  66-270. 

Civ.  Proc.  20-123. 

Abb.  N.  C.  20-293. 
2864. 

N.   T.  165-278. 

Civ.   Proc.   10-241. 
2865. 

App.  DIv.  44-605. 
4868. 

App.  Dlr.  30-429:  61-447. 

NT  Y.  Supp.   TO-^9;  52-382. 

Civ.  Proc.   10-U4. 
2860. 

N.  Y.  61-673;  130-510. 

Hun.  67-367:  6T-473. 

App.  Div.  20-167;  30-429:  »'- 
225;  07-30;  126-138,  142;  120- 
454. 

Misc.    60-21;    67-368. 

ClV.  Proc.  10-109. 

N.  Y.  Supp.  28-806;  46-989;  86- 
449:  104-120;  110-535;  113- 
1042:   126-379. 

N.  Y.  Ann.  Cas.  6-404. 
SQbd.  1. 

N.  Y.  31-289. 

App.  Div.  126-140. 
Snbd.  2. 

Hun.  26-531. 

App.  DIv.  10-452:  24-615:  4.3- 
4.'>:  47-228;  110^672;  126- 
140. 

Misc.   27-171. 

N.  Y.  Supp.  6S-.382;  69-040;  62- 
054 

St.   uVp'r.  61-334. 
Snbd.  3. 

Huu.  47-434,  5.^'>:  BO-112;  61-49. 

App.    Div.    126-140. 

N.   Y.   Supp.  38-021:  58-382. 

St.  Repr.  30-825:  51-384. 

N.  Y.  Ann,  Cas.  8-374. 
Snbd.  4. 

App.  Div.  24-615. 

N.   Y.    Supp.   62-654. 

St.  RepT.  47-227. 
Snbd.  6. 

Hun.  77-434. 

App.  Div.  07-36. 

N.  Y.  Supp.  89-601. 
2870. 

N.   Y.  66-868. 

Hun,  25-602:  32-592. 

App.  Div.  16-192:  61-104. 

^-  ^'   Ann.  Cas.  4-812. 


App. ; 

N.Y. 


Snbd.  2. 

App.  Dlv.  61-103. 

N.  Y.  Supp.  64-457. 
2871. 

Misc.  19-308. 
2876. 

Hun.  25-531. 

App.   Div.   6-260;   30-176; 


183- 
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Misc.  24-275;  27-722;  55-311. 

N.  Y.  Supp.  51-889;  117-1115. 

Civ.  Proc.  6-258. 
2877. 

App.  DIv.  188-860. 

Misc.    66-312;   6'l-,'504. 

N.  Y.  Supp.  112-174;  117-1115. 
2878. 

App.  Div.  75-401;  121-354;  133- 

Misc.  20-74;  28-173;  65-311. 

N.     Y.     Supp.     50-332;     78-85; 
106-247;   117-1115. 

Abb.  N.  C.  16-463. 
2879. 

App.    Div.    88-226;    91-9;    121- 
354. 

Misc.    27-720;    28-178;    36-184; 
68-505. 

N.  Y.  Supp.  29-1093:  59-332:  73- 
147;  106-247;  111-629. 
2880 

Misc.    36-184;    58-505. 

N.    Y.    Supp.    73-147;    106-247; 
111-629. 
2881. 

App.    Div.   88-225;   121-354. 

Misc.    36-184;    71-114. 

N.   Y.   Supp.   73-147;    127-486. 
2882. 

Misc.  36-184. 

N.   Y.   Supp.   73-147. 
2883. 

App.  Div.  6-270:  43-44. 

^Ilsc.  65-523. 
2884. 

App.  Div.  81-171. 

Misc.  11-576;  27-71;  33-686;  87- 
610. 

N.  Y.  Supp.  32-795:  58-147;  68- 
1110;  76-140;  81-11. 
2885. 

App.  Div.  25-10;  76-188:  88-5. 

Cfv.  Proc.  10-241. 
2886. 

N.  Y.  65-170. 

Hun,  88-662. 

App.   Div.   76-269. 

Misc.   27-178.  722;  68-142. 

N.  Y.  Supp.  84-846. 

Civ.  Proc.  14-110. 

How.  62-261. 

Abb.   N.  C.  10-290. 
2888. 

N.  Y.  Supp.  110-470;  117-1115. 
2880. 

Civ.  Proc,  14-110. 
1110 
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N.  Y.  65-179. 
Hun.  61-449. 
Misc.   24-526;  27-723. 
N.  Y.  Supp.  63-974. 
N.  Y.  Ann.  Cas.  10-83. 
2991. 

N.  Y.  76-160. 

App.     Div.     131-234;     133-860; 

137-879. 
Misc.    6-515;    6-145;    8-105;    27- 

200;    68-595. 
N.    Y.    Supp.    116-870;    124-609. 
St.   Eep'r.  14-427. 
2S92. 

Misc.  16-436. 

N.  Y.  Supp.  62-498;  106-141. 
2893. 

Hun.  66-559. 
2894. 

Hun.  88-261. 
How.  67-200. 
N.  Y.  Ann.  Cas.  6-401. 
2895. 

N.  Y.  148-686. 
App.  DIV.  4-280:  62-408. 
Misc.  28-339;   71-315. 
N.  Y.  Supp.  61-255. 
How.  N.  S.  1-446. 
Daly.   12-518.   529. 
N.   Y.  Super.  32-440. 
N.  Y.  Ann.  Cas.  4-815. 
«1i|>d.  1. 

Hun.   84-392. 
App.    Dlv.   36-628. 
Misc.   6-145. 
N.  Y.  Supp.  64-1076. 
Daly,  ll-m 
Subd.  2. 

Hun.  84-392;  88-261. 

App,   Div.  20-87;  85-623. 

Misc.  6-145. 

iN.  Y.   Supp.  4H-1047;   54-1075; 

70-758. 
St.   Rep'r.  47-119. 
Daly,  11-238. 
2901. 

Misc.  40-200. 
Civ.  Proc.  6-258. 
2902. 

Misc.  40-211. 
Civ.  Proc.  6-258. 
2904. 

How.  67-201. 
2905. 

Misc.    54-168. 
2000. 

Misc.   54-168. 

N.  Y.  Supp.  ««-377:  105-862. 
N.  Y.  Ann.  Cos.  6-404. 
Subd.  1. 

App.  Dir.  87-26. 
Misc.  34-197,  210. 
N.  T.  Supp.  55-731;  68-829. 
Snbd.  2. 

App.    Div.  44«60S;  10»-6S. 
St.  Rep'r.  36-115. 


2909. 

App.  Dlv.  30-325. 
Misc.  15-531. 
N.    Y.   Supp.  51-932. 
2910. 

App.    Dlv.    15-228:    25-463:    30- 

325. 
Misc  54-109. 

N.  Y.  Supp.  44-190;  50-982:  51- 
932. 
2912. 

App,  Dlv.  74-356. 

Misc.    17-372;    26-368.    725;    JO- 

652. 
N.  T.  Supp.  56-1025;  77-609, 
2913. 

Misc.  26-725. 
N.  Y.  Supp.  56-1025. 
2915. 

App.  Dlr.  25-463. 
N.\'.  Supp.  50-982. 
2916. 

Hun,  71-600. 
Add.  Div.  102-70. 
l^nsc.  51-553. 
Civ.  Proc.  6-253. 
Subd.  2. 

N.  Y.  Supp.  92-377. 
2017. 

App.  Dlv.  102-70, 
Misc.  51-553. 
x:iv.  Proc,  6-953:  7-X85. 
2918. 
Hun.  71-590. 
App.   DiT.  87-84. 
Misc.  34-198;  51-553;  54-170. 
N.   Y.   Supp.   68-829;   105-862. 
2919. 

Hun.  77-530. 
Misc.  27-172:  29-279. 
N.  Y.  Ann.  Cas.  6-404. 
2920. 

Misc.  29-280. 
N.  Y.  Supp.  61-508. 
Civ.   Proc.  6-253. 
2924. 
Misc.  27-172. 
N.  Y.  Supp.  58-382. 
2925. 

Hun,  62-581;  69-446. 
Misc.  6-476. 
Civ.  Proc.  6-253. 
2926. 

Hun.  60-447. 
Misc.  Q-475;  27-173. 
N.   Y.   Supp.   68-382. 
2927. 

Misc.  6-476;  27-173. 
2928. 

Hun,  69-445. 
Misc.   27-173. 
N.   Y.   Supp.  64-883. 
Week.  Dis.  82*961. 
29.30. 

Hun,  62-581. 
2931. 

Hud.  62-581. 

Misc.   6-470;   11-173;   89-^8(1. 
N.  Y.  Supp.  32-1088. 
120 
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Hud,  77-530. 
2034. 

Hud.  CO-386:  80-35. 

App.   Dlv.   30-lTi)j  100*324. 

Misc.   T-561;  44-85. 

N.  Y.  Supp.  151-889;  56-367;  80- 
732. 

N.  Y.  Supp.  OO-S08. 
2036. 

Hun,  TlBi-168.  475. 

App.    DiT.    43-604;    06-156;    OS- 

Mlsc' 7-561;  |>»66, 
Subd.  4. 

Misc.  16-336;  26-857. 

N.  Y.  gqpp.  57-214. 
2036. 

N.    Y.   75-417. 

App.   DiT.   1-138;   137-879. 
203^ 

Misc.    68-595. 

Hun.   16-37. 

Misc.  7-561- 
Sabd.  1. 

Hun.   50-590. 
Subd.  8. 

Hun,  60-590;  85-501. 
2038. 

App.  Dlv.  43-604;  82-624;  07- 
561;  131-389. 

Misc.  7-320:  0-72;  20-833;  82- 
111;  27-203.  559. 

N.  Y.  Supp.  81-1052;  115-273. 
2030. 

Hun.  85-501. 

App.   Dlv.   1-133:  40-132. 

Misc.   5-514;   24-045. 

N.  Y.  Supp.  64-303. 
2040. 

MlBO.  15-1.^;  20-108;  22-111. 
143;  28-158;  52-61. 

N.  Y.  Supp.  61-712. 

CJv.  rroc.  10-111. 

N.  Y.  Ann.  Cas.  6-304. 
2041. 

Misc.  52-61. 
2042. 

Misc.  44-246. 

N.  Y.  Supp.  48-790;  64-10;  8«- 
1054. 

N.  Y.  Ann.  Cas.  7-369. 
2043. 

App.  Dlv.  82-623. 

Misc.  18-205;  10-39.  180. 

N.  Y.  Supp.  81-1062. 
2044. 

Hun.   20-.514:  83-466.    ^^^      ^^ 

App.     Dlv.    3-28;    68-377;     83- 

^53;  110-244;  113-602;  114- 
336;  110-51. 

Misc.  6-149:  7-561;  16-R02:  17- 
663:  22-112.  719:  24-525:  28- 
564;  34-190  •  4<l-10l;  51-172. 

N.  Y.  Supp.  68-798:  74-180;  H*- 
132;  Ott-807?  103-882;  105- 
860;  118-008. 


Civ.  Proc.  15-464. 

Abb.   N.  C.  18-5a 

Week.  Dig.  18-128. 
2045. 

App.  Dlv.  82-624;  105-271;  ll«- 
602;    131-38U. 

Misc.   0-72;  64-14. 

N.    Y.     Supp.    81-1052;    03-428; 
08-772;  115-273;  118-799. 
2047. 

Hun.  85-554. 

App.    Dlv.    70-372:    1.12-521. 

Misc.  22-839 :  40^50. 

N.  Y.  Supp.  33-103;  70-622;  08- 
319. 
2048. 

App.  Dlv.  132-521. 

Misc.  40-50. 

N.  Y.  Supp.  08-319. 
2040. 

App.  Dlv.  132-521. 
2050. 

Hun,   76-295. 

App.    Dlv.  62-584. 

msc.   


i 


Y.   Supp.  71-178. 
N.  fc:  81-263. 


64-676. 
N.    Y, 
Abb. 
2051. 

Hun.     14-342:    68-577;     60*500; 

85-192;  87-535. 
Anp.    Dlv.   27-4r>3:  85*81. 
Misc.   18-241;   3.3-331:   64-676. 
N.  Y.  Supp.  30-296;  34-289:  33- 
680:    66-853:    61-67;    68-02  i; 
120-860;    126-285. 
Civ.   Proc.  23-447. 
2052. 

Hun,   6.3-577:   6O-.^)00;   87-535. 
Anp.   Dlv.  50-2:  68-116. 
Misc.  18-241:  :*«-3:{l:  60-511. 
N.  Y.  Supp.  34-289:  56-353:  61- 
67:    68-624:    74-244;    07-411: 
113-1118;     126-285. 
Civ.   Proc.   10-252. 
Week.  Dig.  22-174. 
N.  Y.  Ann.  Ca«.  7^66. 
2063. 

Misc.   14-342. 
App.  Dlv.  78-543. 
N.   Y.  Supp.  01-67;  70-887. 
2064. 

Hun,    6,3-577:   6O-.'»00;  87-5.T>. 
Misc.  14-342;  18-241. 
N.    Y.    Supp.   34-280:   61-67,   684. 
2056. 

Hun,    63-.577;   87-533. 
Misc.  33-331. 
2056. 

Hun.  63-578;  66-566:  77-32;  87- 

5,33. 
Misc.   22-742;  60-144. 
N.     Y.     Supp.    34-289;    40-1043; 
126-285. 
2057. 

N.  Y.  03-54. 

App.    Dlv.    27-453;    50-3;    102- 

249. 
Misc.   24-207. 


iim 
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N.  T.  Snpp.  50-858;  61-67: 

517;  02-435. 
Week.  Dig.  2a-215.  _ 
N.  Y.  Ann.  Cas.  7-363. 


63- 


App.  Div.  27-453. 
2950. 

App.   Dlr.  0-28,  177:  16-64; 
^18;  lCK)-328,  324. 

N.  Y.  Supp.  56-367 ;  «8-5 ; 
709. 
2060. 

Hun.  46-370;  83-466. 

App.  DIv.  0-28.  177:  14-10; 
1?<3;  100-323. 

Misc.  16-142:  44-455. 

N.  Y.  Supp.  70-548;  84-518 
154. 
2061. 

Hun.  40-207. 

N.  Y.  Supp.  124-609. 

N.  Y.  Ann.  Cas.  7-138. 
2062. 

Hun.  40-207. 
2065. 

App.    DIv.   110-672. 

N.  Y.  Supp.  103-882. 
2066. 

Civ.   Proc.  6-28. 
2067. 

Hun,  02-181. 
2060. 

Misc.  10-290;  52-331. 
2071. 

Misc.  62-a3l. 

N.   Y.  66-368. 
2074. 

N.   Y.  165-339. 

App.   Div.   16-192. 

N.  Y.  Ann.  Cas.  4-812. 
2076. 

App.   DIv.  16-192._ 

Misc.  8-354;  52-831. 
2076. 

App.   DIv.   16-192. 
2077. 

N.    Y.    165-339. 

App.    DIv.    16-192.   ^^ 

N.  Y.  Ann.  Cas.  4-812. 
20H0. 

Misc.  52-331. 

Hun.  40-242;  78-514. 

N.   Y.   Supp.   20-574, 

N.  Y.  Ann.  Cas.  10-304. 
2082. 

N.  Y.  Ann.  Cas.  16-306. 
2083. 

App.  DIv.  118-565. 

Hun,  46-370:  83-466. 

Misc.  16-143. 

N.  Y.  Supp.  102-1028. 
2084. 

Misc.  23-339. 
2085. 

Hun.  78-515. 

N.   Y.   Supp.  29-574. 


i  84- 
164- 


76- 

06- 


Hun, 
App. 
2O0O. 
Hun. 

^%. 

Misc. 
N.  Y. 
982 
2001. 

^^\ 

2003. 

Misc. 

N.  Y. 
2004. 

Misc. 

N.  Y. 
2005. 

Hun, 

Misc. 


2086. 

Hun,  78-515. 

N.  Y.  Supp.  29-574. 
2087. 

Misc.  62-331. 

Hun.  78-515. 

N.  Y.  Supp.  20*574. 
2088 

App.   DIv.  .-lO-ne;  183-860. 

Misc.  57-565. 

N.  Y.  Supp.  51-889;  109-1102. 


02-526. 
Div.  30-l7«. 

00-464 

DIv.  13-74;  66-443;  83-552; 

389;   128-67. 

18-192. 

Snpp.  36-58:  69-1018:  72- 
;  84-157;  107-725. 

DIv.  76-200. 
Supp.  114-559;  117-1115. 

22-225 
Supp.  40-589. 

7-184. 

Snpp.  82-157. 

02-525. 
18-192. 


App.  DIv.  76-199.    • 

N.   Y.   Supp.   77-955;  114-559. 
2008. 

Misc.  24-286. 

N.   Y.   Supp.   68-707. 
2000. 

Misc.  18-192. 
3001. 

N.  Y.  156-39. 

App.   DIv.   22-141;  34-582.   501. 

Misc.   23-496. 

N.  Y.  Supp.  54-869. 
3002. 

App.  DIv.  34-583. 

Civ.  Proc.  6-251. 
3006. 

Misc.  18-192. 

How.  62-261. 

Abb.  N.  C.  10-226W 
3008. 

App.  DIv.  65-443. 

N.  Y.  Snpp.  72-982. 
3010. 

Hnn,  84-7. 
3011. 

App.   DIv.   25-11. 
Subd.  8. 

App.  Div.  30-175. 

N.  Y.   Supp.  51-889. 
8v1m1.  3. 

Run,  67-804;  66-&4a. 

App.  DIv.  30-175. 
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N.   Y.   Supp.  51-880. 

St.  Repr.  4T-5ei. 
3012. 

Hun,   65-341. 
3013. 

Hun,  1IO-386;  80-182. 

App.   DIv.   »-20,  176. 

Misc.  43-82;  45-140. 

N.   Y.   Supp.  84-1034. 
Subd.  2. 

N.  Y.  Supp.  91-075. 
3016. 

Hun,  27-828;  40-504;  46-402; 
87-42;  88-563;   00-544. 

App.  Dlv.  1-157;  2-2;  14-540; 
20-84;  70-315. 

Misc.  11-110;  14-125. 

N.  Y.  Supp.  32-026;  34-846;  55- 
855;  51-384;   75-241. 

Civ.  Proc.  15-481, 
8016. 

Civ.  Proc.  6-56. 
8017. 

N.  Y.  112-621. 

Hull.  37-308;  43-124;  47-51;  65- 

App.  Div.  8-330;  17-184;  28-03; 
80-176:  30-03;  40-132;  62- 
566;  75-285;  107-133;  140- 
04;    143-140. 

Misc.  6-402;  7-220;  30-625;  32- 
42;    83-687;    30-484. 

N.  Y.  Supp.  27-437;  45-206;  50- 
020:  51-880:  55-602;  71-181; 
78-06;  80-210;  124-807;  127- 
628. 

Civ.  Proc.  19-210,  446. 
3018. 

App.  Div.  62-400. 

Misc.  82-42. 

N.  Y.  Supp.  70-758. 
8010. 

Misc.  11-173;  32-42. 
8020. 

App.  Dlv.  55-101, 

Misc.  82-42. 

N.  Y.   Sapp.  66-061. 

N.   Y.  Ann.  Cas.  8-207. 
3021. 

Misc.   82-42. 
8022. 

Misc.    32-42. 

Civ.  Proc.  8-4& 
3025. 

Hon.  84-16a 

Misc.  5-333. 

N.  Y.  Supp.  32-450. 
3026. 

N.  Y.  148-502. 

Hun,  84-302. 

App.  Dlv.  4-230. 

N.   Y.   Supp.   32-440;  54-1075. 
3027. 

Hun.  84-168. 

N.  Y.  Supp.  32-460. 


3036. 

Misc.  52-620. 
3038. 

Hun,  77-530. 
3030.   ' 

Hun,  02-413. 
Misc.   5-534. 
N.  Y.  Sopp.  86-762. 
8040. 

Hun,  02-413. 
3041. 

Misc.  5-532. 
3043. 

Hun,  43-124. 
Misc.  55-622,  626. 
iN.  Y.   Supp.   1O5-057. 
Civ.  Proc.  19-210. 
Week.  Dig.  21-70. 
8044. 

Hun,   82-61;   83-277;   54-443. 
App.    Div.    5-516;    44-6;    91-0; 

127-931. 
Misc.  9-456;  16-570;  23-236;  30- 
366;   54-168:   64-676;   68-20. 
N.  Y.  Supp.  62-452. 
3045. 
Hun,   32-61;   38-277;   54-443, 
App.   Dlv.   62-500. 
Misc.  9-456;  14-22. 
N.  Y.  Supp.  35-123;  71-180, 
3046. 

Hun,    28-407;   58-57;   87-41. 
App.  Dlv.  91-0;  101-287;  105- 

340;   121-354. 
Misc.      6-204;     10-763;     12-158; 
13-241:    20-360;    27-724;    36- 
630;  48-73;  68-20. 
N.  Y.  Supp.  33-054;  47-133;  53- 

820;  85-862;  86-240.  24a 
St.  Rep'r.   11-227. 
Civ-  Proc.  19-107,  100. 
8047. 

Hun,  89-101. 

App.    Div.    1-7;    21-286;    105- 

340. 
Misc.      16-41;     20-580:      23-470, 
474;    40-240;    64^2;    69-558. 
N.    Y.    Supp.    35-8;    3<J-T30:    47- 
830;    51-305;     .n2-670;     58-35; 
81-603:       85-362;       104-486; 
125-405;   126-1U8& 
Week.   Dig.  17-10. 
How.  65-193. 
3048. 

App.  Dlv.  76-270;  105-340. 
Saba.  2. 

Civ.  Proc.  6-336. 
3040 

Hun,  28-497;  47-433. 

App.    Dlv.    1-7;    22-221;   40-638; 

101-286. 
Misc.   28-642. 

N.   Y.   Supp.   36-730;  47-1047. 
St.  Rep'r.   14-.^4ri. 
Abb.   N.  C.   14-326. 
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43-505,  509;  63-46. 
Dlv.    22-221;    30-289; 


8050. 

Hun,  

App.  Dlv.  22-221;  30-289;  31- 
479;  05-371;   101-286. 

Misc.   32-259;   85-445;   05-314. 

N.  Y.  Supp.  51-900;  «4.740;  06- 
352;  71-948. 
3051. 

Hun,  43-505.  509. 

Misc.    35-445. 
3053. 

N     Y     1841—99 

.App.  Dlv.  5-5i5  ;  101-286  ;  105- 
340. 

MiHC.  ir^SGT,;  10-541;  36-.5S;  80- 
341;   55-39;   64-2. 

N.  Y.  Supp.  106-188. 

N.  Y.  Supp.  72-591. 

St.  Rep'r.  12-438. 
3055. 

App.  DIr.  84-697;  101-286. 

Misc.   30-341. 

N.    Y.   Supp.  70-841. 
3O06. 

App.   Dlv.  44-588;  84-687;  101- 

Misc.  80-341. 

N.  Y.  Supp.  61-91. 
8057. 

N     Y    184-99 

App.  Dlv.  25^298;  01-9;  lOO* 
306;  118-42. 

Misc.  10-762;  18-242;  23-237, 
701;  27-226;  28-173;  34-Bo2; 
36-539. 

N.  Y.  Supp.  31-814;  47-188;  52- 
32;  50-332;  60-1047;  86-104; 
O8-1042. 

Civ.   Proc.   10-109. 

How.  62-258. 

Law  Bull.  4-87. 
305S. 

N.   Y.   132-367. 

Mlic.    16-430;  88-146. 

Abb.  N.  C.  28-179. 
3050. 

App.    Dlv.    107-527. 
3O60. 

BIlsc.  23-469. 

N.  Y.  Supp.  35-8;  62-670. 

How.  61-47. 
3061. 

App.    Dlv.   44-6. 

St.   Rep'r.   35-377. 
Su1>cl.  8. 

App.   Dlv.  5-5ia 
Sal>d.  4. 

App.  Dlv.  5-516. 
3062. 

Misc.    68-20. 

App.    Dlv.   76-450. 

Civ.   Proc.  15-431. 
30(t3. 

Hun.  5.S-.^0:  70-588:  71-484,  518. 
540;  88-284:  02-414. 

1124 


App.  Dlv.  5-613;  7-344;  1O-604: 
21-18;  24-436;  54-570:  65- 
191,  624,  634;  57-175;  58-39; 
60-449;  61-40;  68-642:  73-95, 
134;  76-460,  499;  82-539:  84- 
105,  634;  86-205;  lof-573; 
113-477;  114-264,  307;  131- 
894;    135-700;    187-76. 

Misc.  5-534;  6-150;  7-175;  18- 
638;  14-344;  15-438;  16-430; 
17-664;  18-248:  26-370;  87- 
176 ;  28-233  i  20-574  ;  38-130  ; 
48-338;  40-306;  51-553;  62- 
352;  64-171;  55-^9;  50-146;  03- 
148,    423;    60-563;    71-334. 

N.  Y.'Supp.  35-684;  47-282;  68- 


382,  1065;  60-265;  66-951;  67- 
16;  68-203;  60-1033;  70-479; 
74-191;  76-368;  77-835;  78- 
796;  82-586;  06-321;  OO- 
781;  00-712;  101-843;  106- 
l&S;  115-911;  117-318;  1^2- 
95;   127-1100;   120-868. 

Civ.  PiQC  15-431. 

N.   Y.   Ann.   Cas.   8-297;   10-103. 
8004* 

Hun,  40-471;  62-88;  70-60;  88- 
187. 

App.  Dlv.  5-516;  26-299;  41- 
457;  47-238;  101^18;  lOG- 
340;   132-372;    135«700. 

Misc.  7-175;  17-664:  20-73;  24- 
196;  36-186;  50-538;  53-521; 
58-506. 

N.  Y.  Supp.  34-413:  47-1.55;  62- 
684;  68*769;  e»«40;  73-168: 
84-254;  01-945;  04-43;  88* 
524:   105-299;   116^826. 

Civ.  Proc.   10-109. 
8065. 

App.  Div.  41-631 ;  102-587. 

Misc.   15-174. 

N.   Y.   Supp.  84-144. 
8066. 

App.  Dlv.  08-243;  109-808. 

N.  Y.  Supp.  48-617;  84-518;  80- 
417;  03*050. 

Misc.  60-563. 

St.   Rep'r.   42-79. 
Sabd.  1. 

Hun,  40-331. 
Snbd.  2. 

Hun,  88-187. 

App.  Dlv.  26-297;  48-28;  68-5; 
08-243. 

Misc.  62-334. 

N.  Y.  Supp.  40-520. 

Week.   Dig.  20-17. 
Snbd.  3. 

App.    Dlv.    135-701. 

MlBC.   16-580. 

N.  Y.  Supp.  110-252. 

St.  Rep'r.  35-377. 

Week.  Dig.  20-17. 


NOTES. 


Subd.  4. 

Hud,  84-260. 

Add.  Dlv.  88-5;  135-701. 
N.  Y.  Supp.  13-531;  119-252. 
Civ.  Proc.  19-144. 
Week.  Dig.  20-17. 
Subd.  5. 
Hun.  Tl-540. 
Misc.     lS-488i    16-436;    17-106; 

S2-200;   53-525. 
St.  Rcp'r.  54-917. 
8007. 

App.   Dlv.   40-20;   135-701. 
Misc.  9-456;  30-363. 
N.     Y.     Supp.     57-646;     62-452J 

119-252. 
Civ.  Proc.  19-142. 
How.  61-47. 
8068. 

Hun.     34-59;     40-481;     42-281: 

47-4.33:  70-60;  92-2. 
App.    Dlv.    6-222;    18-566;    76- 

450;    106-340;    113-602;    131- 

388. 
Misc.   7-123:   17-663:  86-53;   87- 

246;  44-85;  68-20. 
N.    Y.   Supp.   46-33:   72-501;    75- 

247;  94-43;  98-772;   115-273. 
St.  Uep'r.   14-315. 
fiow.   66-397. 
Abb.  N.  C.  81-268. 
8069. 

Hun,  42-86. 
App.  Dlv.  22.22L 
8070. 
N.   Y.   128-555;   148-289. 
Hun,    27-373,    592;    29-946;    31- 

8!>2;   88-234;   42-170,  207;   43- 

214;    46-130;    66-234;    73-596; 

88-220;    89-207. 
App.  DlT.  6-224;  flO-802;  76-270; 

181-412 ;  92-78:  101-286. 
Misc.     6-204;     18-508;     27-129; 

34-409;  68-427. 
N.    Y.    Supp.    34-722,    1087;   46- 

1081;   68-387;  79-457;  86-880. 

916;  91-658. 
St.  Rep*r.  12-488. 
Civ.  Proc.   15-131. 
N.  Y.  Ann.  Cas.  7-14a 
8071. 
Hun.     31-481;    66-234;    87-537; 

88—383 
App.  Dlr.  6-434:  10-4T6;  91-412; 

Wi'SO:  101-2li5;  iao-678. 
Mine.     6-204;     27-80;     82-261; 

68-428. 
N.  Y.  Supp.  34-280;  86-880,  016; 

91-658;   105-914, 
St.  Rep*r.  16-580. 
3072. 

Hun,  06-234. 

App.  Dlv.  91-412;  101-286w 

Misc.  8-511. 

N.  Y.  Supp.  28-754;  86-916;  91- 

658. 
Civ.  Proc.  19-172. 


8078. 

Hun,  50-343;  86-53. 

App.   Dlv.  6-224;  01-412;  92-«), 

Mlsc,  10-332;  18-508. 

N.  Y.  Supp.  33-158:  86-0161 
3074. 

Hun,  89-191. 

App.  Div.  44-17. 

Misc.  43-81. 

N.  Y.  Supp.  60-457;  86-614. 
3075. 

Misc.  43-81;  44-454. 

N.   Y.  Supp.  90-15$. 
3076. 

N.  Y.  Supp.  8O-fl0e;  86-614. 

Misc.  43%. 
Subd.  2. 

Misc.  39-442. 
8077. 

Misc.  43-81. 
3078. 

Misc.   16-438;  48-81. 
3079. 

Misc.  48-81. 
3080. 

Misc.  43-81. 
3081. 

Misc.  48-81. 
3082. 


i 


App.  Dlr.  78-686. 
Mlsc     
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Isc.  87-246. 
3083. 

Misc.   37-246. 
3084 

App.  Dlv.  14-56:  72-536. 

Misc.  37-246;  4^^6681 

N.  Y.  Supp.  87-710. 
308.'S. 

MiBC.  87-246;  48-668. 

N.  Y.  Supp.   76-546;  87-710. 
30H6. 

Misc.  42-650. 
3090. 

Misc.  87-246. 
3091. 

Misc.   87-246. 
3092. 

Misc.  37-246. 
3093. 

Misc.  87-246. 
3099. 

Misc.  16-438. 
3104. 

Misc.  37-245. 
3105. 

Misc.  37-246. 
3127. 

App.    Dlv.   108-587. 
3135. 

Misc.  55-311. 
8140. 

St.   Rop*r.   51-836. 

Civ.   Proc.  19-107. 
Subd.  II. 

St.    R.'p'r.  81-750. 

Civ.  Proc.  5-143. 
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8nbd.  18. 

N.  Y.  Supp.  <l-.6fla 

Civ.  Proc.  16-866. 
Snbd.  16. 

App.  Div.  46.217. 
8141. 

Hun,  87-41. 
^  Civ.  Proc.  19-107. 

P*v  8144. 

Hun,  46-151;  87-4L 
8145. 

Hun,  46-161. 
u^  3146. 

W  Hun,  46-161. 

81S0. 

App.   DIt.  99-16. 

N.   Y.  Supp,  90-1016. 
8151. 

App.   Dlr.   17-205;  61-104. 

N.    Y.    Supp.    45-487;   64-457. 
8162. 

App.    Dlv.   99-16. 

N.  Y.  Supp.  90-1016. 
8154. 

Hun,   65-364. 

Misc.  30-626. 

N.  Y.  Ann.  Cas.  6-197,  202. 
8156. 

Misc.  80^S26. 
8156. 

Misc.    11-451;    17-667;   28-644. 

N.   Y.   Supp.   33-415;  52-841. 

N.  Y.  Ann.  Cas.  7-314. 
8158. 

Misc.  43-249. 
8159. 

Misc.   43-249;   54-519;  66-189. 

N.   Y.   Supp.   121-216. 
8160. 

Misc.  12-198:  16-452;  16-619; 
20-589:  43-249;  46-420;  60- 
122;    64-35;    65-.') JO;    66-190. 

N.  Y.  Supp.  61-247;  106-11()7; 
117-947;    120-91.'J;    121-210. 

Civ.  Proc.  8-138:   15-239. 
8161. 

Misc.  48-249. 

N.  Y.   Supp.   111-848. 

How.  30-397. 
Svbd.  5. 

St.    Rep'r.  40-234. 

Civ,  Proc.  21-225. 
8102. 

Misc.   30-201;    43-249;   44-217. 

N.    Y.    Supp.    61-1102;    88-1010; 

122-215. 
8165. 
Snba.  1. 

MIso.  63-47. 

Misc.   10-663:  48-249. 

N.  Y.  Supp.  31-674. 

Civ.  Proo.   15-330. 

Abb.  N.  C.  21-93. 
Subd.  2. 

N.   Y.  93-93. 

App.  Dlv.  55-421. 

St.  Rep'r.  29-714;  46-57. 


8166. 

Misc.  43-249. 
3169. 

N.  Y.  87-197. 

Misc.   12-198;  48-352;  66-122. 
N.  Y.  Supp.  89-434 ;  95-583. 
St.  Rep'r.  46-275. 
Civ.  Proc.  25-253. 
How.  59-397, 
Week.  Dig.  13-353. 
Subd.  1. 

Misc.  64-56. 
Svbd.  8. 

App.   Dlv.   5-490. 
Abb.  N.  C.  23-236b 
How.  N.  S.  2-385. 
Snbd.  4. 

Misc.   18-429. 
Subd.  6. 
St.  Rep'r.  84-698. 
Cir.   Proc.   7-144. 
How.  N.  S.  2-55. 
3170. 

App.  Dlv.  63-88. 
Misc.  16-619. 

N.  Y.  Supp.  59-381;  88-180. 
8171. 

N.   Y.   185-272. 
3172. 

Misc.  8-512;   12-44;  15-448;   16- 

620. 
N.  Y.   Ann.  Cas.  2-136. 
3174. 

Misc.  16-341. 
Cir.  Proc.  6-257. 
3176. 

Civ.  Proc.  8-6a 
3178. 

Misc.  48-81. 
3188. 
App.   Dlv.   124-378;  126-84. 
mTsc.    48-611;   45-575;    46-410, 

414:  47-250;  65-313. 
N.     Y.     Supp.     91-36;     92-413; 
lOS-1811;   110-236. 
3189, 

Anp.   Dlv.  126-84. 
Misc.   20-431;  84-610;  45-575; 
46-110;    53-586;    61-506;    65- 
813. 
N.   Y.   Bupp.  84-270,  510;  OI-n-^G: 
92-413;       110-236;       114-170: 
118-671. 
3190. 

Misc.     7-401:     64«548;     58-176. 

377;  65-313. 
N.    Y.     Supp.    91-36;    104-849; 
108-1107;  109-676. 
8191. 
N.   Y.  47-67. 
App.      Dlv      108-283;      126-84; 

143-478 
Misc.    7-391:    9-147;    12-36;    ir- 
1(58;     16-ft9:      17-147:     29-315; 
34-517  ;  47-521. 
N.    Y.     Supp.    69-1049:    9B-7:i3: 
110-236. 
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St.    Rep'r.    30-554;    82-^95;    46- 
882;    50-589,    610;  51-221,    580. 

C!v.  Proc.  «-128,  191;  16-408. 

Abb.  N.  C.  29-479. 

How.  67-188. 

Daly,  12-105. 

Week.  Dig.  22-2. 
Subd.  1. 

Misc.   9-170;  84-518. 

N.  Y.   Snpp.  69-973. 

St.    Rep'r.    28-72;    48-524;    46- 
181,  197;  68-171. 

Civ.  Proc.  19-105. 

Abb.  N.  C.  25-61. 
Snbd.  2. 

N.   Y.   T9-221;  96-512. 

Misc.  10-147;  19-10. 
Snbd.  8. 

Misc.  6-121;  12-63,  402,  405;  18- 
77. 

N.   Y.   Supp.  33-87,  817,  694. 

St.    Rep'r.    23-83:    49-719;    51- 
911. 

Civ.   Proc.   7-140;  8-293;  12-92. 

Abb.  N.  C.  l«-3r)2;  29-431. 

How.  N.  S.   1-451;  3-103. 

Daly.  12-532. 
8102. 

Misc.    7-694;   69-311. 

N.    Y.     Supp.    33-89;    108-811; 
126-635. 
8193. 

Misc.  7-eW;  12-86. 
8194. 

App.  Dlv.  124-378. 

Misc.  16-40. 

N.    Y.    Supp.    108-811;    128-481. 

Civ.   Proc.  14-318. 
8204. 

N.  Y.  Supp.  6-643. 
Snbd.  4. 

App.    Dlv.   16-39;  28-84. 
8207. 

Misc.  6-145;  9-72;   43-7a 
320H. 

Misc.   16-56;  43-73. 

N.  Y.  Ann.  Cas.  7-817. 
3209. 

Misc.  9-152;  43-73. 

Civ.   Proc.  6-184;  7-136. 
8210. 

Misc.  20-387;  48-73. 

Civ.    Proc.   6-184;   7-135. 

Daly,  9-529. 
8211. 

illsc.  43-73, 

Civ.   Proc.   6-186. 

Duly,  12-518»  629. 
Subd.  3. 

Misc.  7-136. 
3212. 

Misc.    18-241;  43-73. 

Week.   Dig.  22-174. 
3213. 

Hull.  70-60. 

App.  Dlv.  84-697. 


Misc.  7-123;  9-456;  10-763;  12- 
158  ••  13-241;  14-22,  344;  16- 
580;  19-32;  20-f617;  ^-120; 
23-701;  24-197;  25-477;  36- 
539;  43-78;  47-54. 

N.  Y.  Supp.  36-125,  684;  47-183, 
155;     48-775;     62-32;    68*829; 
64-984;  86-240. 
8214. 

App.   Dlv.   13-47. 

Misc.  11-576;  43-73. 

N.  Y.  Snpp.  32-796. 
8216. 

App.   Dlv.   89-44a 

l^sc.  40-625;  67-433. 

N.  Y.  Supp.  88-10. 
8220. 

ApD.  Div.  75-285:  81-171. 

N.  Y.  Supp.  78-96;  81-U. 


How.  66-144. 
3225. 

Misc.  22-319. 
8226. 

App.  Dlv.  12-25,  64;  14-10;  20- 
204;  89-195;  47-233;  187- 
452. 

Misc.    55-623;   67-376;    70-540. 

N.  Y.  Supp.  62-640. 

Week.  Dig.  21-79. 

N.  Y.  Ann.  Cas.  lO-lOS. 
3227. 

App.  Dlv.  12-25;  20-204;  132- 
521;   137-452. 


N.  Y.  52-576;  92-359;  111-577; 
135-273;     168-566;    186-990. 

Hun,  12-438;  19-340;  28-180; 
30-247;  87-239;  41-260;  46- 
323;  47-44;  52-477;  64-348; 
56-274;  61-606;  69-456;  78- 
694;  86-54:  88-20. 

App.  Dlv.  6-223;  25-140:  29-626; 
38-249;  86-586;  48-230;  50- 
278:  53-272:  62-195,  585;  73-69, 
409;  92-80;  96-100;  109- 
222,  886;  121-401;  131-670; 
134-857 

Misc.  7-386:  18-599;  22-369: 
81-209  ;  33-728  ;  34-154,  410  ; 
35-114,  786:  54-299,  578;  61- 
612;  63-186;  64-296;  68-134, 
428. 

N.  Y.  Supp.  24-803;  44-406;  48- 
975:  60-12;  66-397:  70-1072; 
71-178;  77-134;  81-431;  84- 
109;  A6-889;  96-827;  102- 
790;  104-{).->2;  105-352,  1039; 
106-98,  700:  111-243,  500, 
(>45;  113-10(55:  116-172,  784; 
ll«-347:  119-190,  500,  (W5: 
113-1065;  116-172;  123-794; 
126-1022. 

St.  Rep'r.  3-164:  11-472;  41-400. 

Civ.  Proc.  0-139.  .S25:  13-319; 
14-388,  411;  15-168,  452;  19- 
290,   422. 

Abb.  N.  C.  19-174. 
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K.   T.   Sapor.   59«96.   443. 

Dalv,   12-824. 

N.  Y.  Ann.  CaB.  5-152;  8-186,  240; 

0-414. 
Sabd.  1. 
N.    Y.    Kl-233;   91-660;    110-560; 

118-366:    128-171. 
Hun.    6-55.5:    0-27;    11-310;    30- 

306:    31 -.381:    35-182:    45«570; 

50-539:  00-456:  T8-5d4;  82-80. 
App.    DIv.    96-100. 
Misc.     11-635;     14-550;     17-425; 

24-207. 
N.  Y.  Supp.  4-865;  35-1074. 
St.    Rcp'r.    10-316;    25-853;   80- 

230;   42-78;  59-621. 
Civ.  Proc.  13-139. 
Abb.  N.  C.  22-462;  30-369, 
N.   Y.   Ann.   Cas.  7-73. 
Svbd.  2. 
N.    Y.    101-185;    115-170;    164- 

414. 
Hun.  53-600;  01-282. 
App.   DiT.  8-418;  54-23,  127. 
Misc.  ao-430;  26-501. 
N,     Y.     Supp.    36-199;    45-1028; 

Ce-340. 
St.  Kpp'r.   53-992, 
Civ.  Proc.  8-47. 
How.  N.   S.  3-C3,  440. 
N.  Y.  Super.  53-123. 
N.  Y.  Ann.  Caa.  6-163. 
8a1»d.  3. 
N.    Y.    38-53;    91-660;    111-517, 

578. 
Hun.  36-197. 
App.    Div.    48-198;    61-205;    54- 

17;  06-100. 
Misc.    33-728;   66-573. 
N      Y.     Supp.     15-519;    64-1015; 

'66-270;   68-1056;   124-169. 
St.   Rep'r.  87-657. 
Civ.     Proc.    4-228;    18-250;    20- 

205. 
N.  Y.  Super,  55-224. 
AvlMl.  4. 

N.    Y.   66-646;   85-523:   111-577; 

137-416;    128-171;    164-86. 
Hun.    3-110:    4-53:    25-279;    27- 

374:    20-300;    40-627;    45-322; 

02-465. 
App.   DlT.  7-382;  10-59:  25-140; 

73-70,    410;    OO-KJO;    121-402; 

132-870;   130-602. 
Misc.     12-54:     18-688:     10-593; 

30-413;     27-130;    20-5C5;    34- 

154;   30-398. 
N.  Y.  Supp.  4-1C2;  36-1032;  45- 

970.   1024;    47-89;   58-387;    61- 

943;     68-858;     70-913:     80-23; 

100-515;     117-449;     124-62. 
St.  Rep'r.  21-743;  46-68. 
Civ.    Proc.   4-30.   227;   8-sr..   S4S. 
Abb.    N.    C.    13-60;    22-69;    24- 

285;  20-293. 
N.  Y.  Super.  55.^3. 


Swbd.  5. 

App.     DIv.     117-601;     122-383; 

125-752:     126-813;     127-364, 

424;    130-253;    132-873;    137- 

52. 
Misc.  50-361 ;  54-574, 
N.     Y.     Supp.    08-082;     110-571, 

979;   114-718;' 117-449. 
3220. 
N.  Y.  70-.166:  76-3.30;  80-648:  85- 

524;  02-350;  111-577;  128-171; 

164-414. 
Hun,  18-316;  30-395:  31-310;  66- 

272;  73-485;  81-362. 
App.   DIv.  0-207;  10-59;  33-240: 

64-19;    62-195;    66-86;    73-69. 

410;   oe-101;    109-886 ;    114- 

198:    117-001;    1.^3-879;    133- 

418;    iaO-98,    602. 
Misc.   8-468:  17-93:  19-593;  23- 

369;    23-597;    27-129;    29-565: 

31-299;  32-73;  34-410;  30-398; 

61-425;     .'54-SS.     299;     61-612; 

63-180;   64-296. 
N.  Y.   Supp.  80-S95;  45-970;  52* 

252:    58-387:     61-943;     66-270; 

70-913:    72-923;    70-628:    84- 

199,  551;  88-1083:  06-aJ7;  00- 

067:  1 02-790;  104-498 ;  105- 

1030;    106-98:    113-1065:    116- 

784;    117-823:    118-3475    123- 

794,   881;    124-62. 
St.    Uep'r.    12-488;    14-237;    62- 

508. 
Civ.  Proc.  14-204;  J  5-389,  451, 
N.  Y.  Ann.  Cas.  1-18;  8-136. 
3380b 

N.    Y.    70-141;  71-222:   103-374: 

168-.560. 
Hun,   23-83:  71-546. 

.    DIv.    28-213:    41-226:    64- 
43  ;  73-69  ;  109-886. 
MiRO,'  12-55;  56-185;  CK-32;  <H- 

21W. 
N.    Y.     Supp.    76-628;    96-827; 

10<;-08. 
Civ.  Proc.  8-168,  431;  14-888. 
How.  67-35. 
32:ii. 

App.  Div.  7-386b 
3332. 

Hun.  75-30 ;  88-53. 

App.     DIv.     101-130;     109.U»: 

113-124. 
Misc.  19-264;  23-8;  34-347;  43- 

20*  64-642. 
N.  Y.  Supp.~51-.e51:  64-523;  87- 
402  ;    Of-87fl ;   9^-1027  ;    107- 
92fJ;   118-1003. 
Abb.   N.  C.  31-85. 
How.  60-288. 
3233. 

N.   Y.  72-482.  ^    ^ 

App.      Div.     34-147;     101-130; 

109-ia3, 
Misc.  34-349;  4,1-20;  64-642. 
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N.    Y.    Supp.    8T-402:    91-876; 

©5-1087;   118-1003. 
St.  Rep'r.  3-707. 
8234. 

N.   T.   68-20;    lllJ-170:    18K-268. 
Hnn,  80-224;  36-44:  37-237:  41- 

249;    42-106;    61-354;    64-513: 

8B-320;  88-131. 
App.   1)1  V.   7'Sm;  83-202;  87-12: 

t»-242.     245;     137-218. 
Misc.  32-543;   54-57M. 
N.  Y.  Supn.  44-374:  50-675;  63- 

336;     67-15;     8:i-1045 ;     96- 

1037;    104-9.'52;   121-1030. 
C!v.  Proc.   lR-451. 
N.  Y.  Super.  60-96. 
N.  Y.  Ann.  Cas.  6-lsa 
323S. 

N.  Y.  76-417. 

II  un,  28-12:  41-242 

App.  DIv.  86-570;  110-488. 

Misc.  22.3t)»;  2t-206. 

N.  Y.  Snpp.  60-305;  68-423;  65- 

761  ;  07-411. 
01  r.  Proc.  15-384. 


N.  Y.  68-221 :  74-448. 

App.    Dly.    11-602;    29^118;    86- 

565;    12S-462. 
Misc.  8-244;  26-.'M5. 
N.     Y.     Supp.     61-486;     66-721; 

112-834;   127-676. 
riv.  Proc.  7-58. 
8237. 

Misc.  64-576. 
N.  Y.  Supp.  104-962. 
8238. 

N.    Y.     49-660;    68-103;    67-40; 
84-460;  92-359;  126-658;  168- 
583. 
App.     Dlr.    26-13;    64-444;    99- 

244;   131-570;   189-768. 
Misc.  441-414;  61-612. 
N.  Y.  Kupp.  48-1001;  116-172. 
St.  Rep»r.  40-560. 
N.  Y.  Snper.  40-490. 
N.  Y.  Ann.  Cas.  6-50;  0-147;  lO, 

336. 
"Week.  Dig.  21-405. 
Snbd.  1. 

Hun,     26-279;     30-247;     48-18; 

61-606. 
App.   Div.  32-240;  86-585. 
Misc.   6-367. 
St.  Bep'r.  41-400. 
Civ.  Proc.  13-442. 
8230. 

N.  Y.  101-652. 

Hun.     11-232;     26-519;     46-444; 

66-578;  90-254. 
App.      Dlv.      67-318:      131-.570; 
132-503:    137-400;    139-768. 
Misc.  46-414;  61-012. 
N.    Y.    Supp.     73-1)01;    116-172; 

122-784. 
St    Rep'r.    32-426;    38-578;    60- 

866. 
Abb.  N.  C.  20-56. 


Sabd.  1. 

Run,   69-596. 
St.  Rep'r.  31-546. 
9nl»d.  2. 

N.   Y.  106-158. 
App.   Dlv.   61-203. 
Misc.  36-166. 

N.   Y.   Supp.  70-359;  72-1061. 
Civ.  Proc.  18-250. 
How.  N.  8.  1-281. 
3240. 

N.    Y.    58-358;    69-302;    74-448; 

76-04;  78-.541:  86-31)0;  8S-(}26; 

9M-336;       111-577;       126-589; 

148-107. 
Hun,    26.4J39,    592;    34-259;    36- 

450,   629;  40-C7;   47-4-1:   64-94; 

66-280.    578,    579;    80-247;    83- 

412;  8.S-177. 
App.  Dlv.  17-03:  20-272:  27-309; 

82-48:  36-338;  42-250:  67-817; 

84-25;  86-.56fj;  94-145;  103- 

531.     .533;     117-304;     13t)-355; 

182-593;    139-768. 
Misc.  9-509;  10-&51:  18-661:  32- 

535  ;  39-441 ;  47-624  ;  49-607  ; 

66-474;    62-324,    327:   66-217: 

67-518;  70-80. 
N.  Y.  Snpp.  29-in;W:  30-344;  31- 

745;    84-991;    46-1070;    60-3o7; 

66-346;    67-329;     73-961;     79- 

662;  80-203:  83-1020;  87-1014; 

93-262:       95-1009;       99-1058; 

113-890;    114-571;    122-1116; 

123-258;     128-29,     757;     129- 

450 
St.  Rep*r.  14-168. 
N.  Y.  Ann.  Cas.  6-149. 
3241. 

Misc.  56-474. 
Huu,  71-113;  76-113. 
8243. 

N.  Y.  74-310;  1-12-117. 
Hun.  76-113;  81-138. 
N.  Y.  Supp.  20-332 ;  30-735. 
3244. 

Hun.  69-538. 
3246. 

N.  Y.  74-003;  10.'5-54:  100-067. 
Hun.    25-;mi;    31-420.    544:    32- 

520;  40-l.-)8;  41-«7;  42-173;  45- 

305. 
App.    Dlv.    12-595;   28-27;    139- 

883. 
Misc.  26-423. 

N.   Y.  Sum).  44-112:  60-002;  64- 
67-] -^^      --"--'      


915, 
662. 


-162;    115-167;    124- 

N.^Yt'Ann.  Caa.  4-183.  n.;  5-306. 
3246. 

N.    Y.    70-S1;    106-153:    168-578. 
Hun.  32-4S1:  87-310;    10-74,  403; 

4S-181:  64-04;  70-479:  73-428; 

88-1  .SO. 
App.   Dlv.  12-Sl;  39-250:44-141. 

521;  49-41;  64-19:  88-14;i;  93- 

4;{5;  95-210;  126-12. 


1129 


NOTES. 


Misc.     18-437;     19-555:     27-318: 

28—489 
N.    Y.    Supp.    4-891:   34-625:   57- 

131;  «JS-861;  e»-257;  87-801; 

110-179. 
St.    Bep'r.   66-432. 
How.  62-113. 
N.  Y.  Super.  60-393. 
N.  Y.  Ann.  Cas.  8-136;  10-335. 
3247. 

N.  Y.  T5-421;  05-639;  180-482. 
Hun,  28-417;  60-387;  58-169.  440; 

86-56. 
App.  D!v.  14-467  :  77-80  ;  87-4  ; 

100-601;     116-520;     12K-116; 

126-445;  132-280. 
MlBC.  12-63;  10-598. 
N.    Y.    Sopp.   88-87:   70-29;   88- 

1057;  0«-3:U;   101-719;  106- 

700;   110-619;  117-45. 
How.  N.   S.  2-1. 
N.  Y.  Super.  63-178. 
N.  Y.  Ann.  Cas.  1-282,  285;  6-50. 
8248. 

N.  Y.  86-524. 

Hun,   78-593;  82-87;  86-52. 
Misc.  20-5tl3. 

N.  Y.  Svpp.  80-344;  61-953. 
Abb.  N.  C.  16-452. 
8240. 

Misc.  36-865;  60-69. 

N.     Y.      Supp.     73-61;     74-927; 

124-916. 
3260. 

Hun,  20-502;  34-606;  64-95;  66- 

2<S0 
Misc.*  26-424. 
8251. 

N.  Y.  116-416;  176-218. 

Hun,  »<»-247:  33-331:  61-607;  66- 

542;  72-.S94;  73-303:  88-52. 
App.    Dlv.    11-0112:    42-2r.O:    43- 

426:    68-272:    68-85,    350;    87- 

545;   113-124;   114-104;  128- 

656:     iaO-.V>2;    128-462;    131- 

570;    132-503. 
Miso.  15-78:  16-332:  20-161:  30- 

:m5:  3:i-.353:  4«-4io:  47-524; 

58-362;    64-294;    67-576. 
N.   Y.   Supp.  24-803:  34-731:  36- 

790:    60-174:    61-1123:    62-452; 

68-444,    1101;    84-830;    88-990; 

00-500:       106-1SS;       1O7-0S9; 
110-SOI:      111-243;      112-834; 
11O-015:    llS-577. 
St.  Rop'r.  44-2:^0. 
01 V.  Vroc.  13-320:  16-389. 
How.  N.  S.  3-.^^3. 
Law  Bull.  4-41:  5-60. 
N.  Y.   Ann.  Cas.  2-102;  0-416. 
Sabd.  1. 

App.   Div.  111-614;  126-R13. 
-Abb.   N.   r.  21-181. 
ITow.  N.  S.  2-289. 
Snbil.  2. 

N.   Y.   135-272. 
Snhd.  3. 

N.  Y.  139-209. 


Hun,  24-367;  26-504;  S7-688;  28- 

13;  82-554;  46-^862;  69-553;  88- 

53. 
App.    Div.    6-37;    7-141:    63-445; 

1S7-99:  68-528;  86-565;  94-147. 

613;   187-460. 
Misc.   7-542:   8-244;   11-337:   12- 

887;  16-79;  16-515;  21-497;  24- 

601:    26-.'$78:    28-144;    49-185 

66-572;  79-638. 
N.   Y.   Supp.   28-61,  544:   82-236 

33-581;    48-171;    63-778:    66- 

208:   58-1106;   66-1123:   <l8-28; 

81  -661 ;       100-667 ;       122-396, 

784;    127-676. 
St.    Rep'r.    28-586:    29-835:    36- 

917;  48-363;  50-200. 
Civ.    Proc.    6-324:    8-400;    9-45. 

179;   16-386.   451. 
Abb.   N.   C.   19-854:  22-464:  26- 

43;  31-479. 
How.  N.  S.  1-281:  8-170. 
Daly.  13-315. 
Dem.  3-321. 

N.  Y.  Ann.  Cas.  6-44;  10-879. 
Snbd.  4. 
Hun.  11-530;  24-367:  29-300;  31- 

432:  47-45rt. 
App.    Dlv.    89-118;    68-528;    81- 

147;   181-670;   187-461. 
Misc.  ©-."son:   11-630;  15-79:  16- 

515:    26-345;    26-379;    63-66; 

70-538. 
N.  Y.  Supp.  13-837;  61-486:  55- 

721;   56U20S;   78-898:    116-172, 

585;   122-784;  127-676* 
St.  Rep'r.  81-757. 
Civ.  Proc.  18-240. 
Abb.  N.  0.   18-459. 
How.  06-144. 
N.  Y.  Ann.  Cas.  10-380. 
Sabd.  6. 

N.  Y.  124-624;  128-595:  189-588; 

150-,->39:   166-28a   654, 
Hun,  86-54. 
App.   Dlv.  28-135. 
Mi.^r.  26-50. 
N.    Y.    Supp.  8-764:  89-400:  83- 

158. 
Civ.   Proc.  4-222;  8-214;  14-126. 
3252. 

N.   Y.  107-610. 

App.    Dlv.   40-33;    68-350;    182- 

35. 
Misc.  34-100;  60-571;  62-528. 
N.    Y.    Supp.    68-188.    1101;    69- 

460;    103-439;    114-511;    IIT- 

385:    122-1074. 
Civ.  Proc.  8-220. 
Abb.  N.  C.  16-240. 
How.  N.  S.  2-512:  61-98. 
\\>ek.    Dig.    10-451. 
Law  Bull.  4-37. 
3253. 

N.    Y.    34-355:    87-380;    98-597 

126-502:       133-239:      138-^>5 

152-616:      178-407;      180-414 
1O7-110. 
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Han.  4«616;  80-34:  85-154:  89- 
569:  54-348:  67-175:  58-351: 
61-161;  65-541:  66-126:  89- 
328*  92—65 

App.  blv.  7-352;  15-212.  519:  17- 
266:  84-44;  46-33;  51-172.  696: 
54-324.  445;  57-417:  58-347; 
62-476;  64-554;  70-291;  76- 
311;  7^-48;  85-40;  94-126;  95- 
481;  99-462;  104-45;  106- 
237;  111-836;  118-51,  324,  411; 
114-173,  625;  118-462;  124- 
505;  125-88,  225;  126-925; 
100-229;  109-652;  113-897; 
182-34;  133-299;  137-456; 
139-119;    141-762;    142-925. 

Misc.  10-103;  12-345;  14-425; 
19-233;  22-279;  26-423;  80- 
630;  88-363,  451,  571;  34-99; 
39-442;  56-185;  60-571;  62- 
326;  64-296. 

N.  Y.  Supp.  31-149:  83-685:  86- 
434.  729;  44-260,  481;  45-658; 
49-168:  57-162;  63-853;  66- 
613;  6t-931;  68-252,  437,  446, 
1101;  69-460;  72-337;  75-243; 
78-477;  80-203;  82-644:  91- 
269;  9^i-421;  9^-889;  99-692; 
100-229;  109-652;  118-897; 
116-640.  642;  118-268,  347; 
121-197.   874;   128-724. 

St.  Rep'r.  23-78,  695;  33-814;  87- 
603;  39-697;  43-134;  48-363. 

Civ.  ^roc.  4-309;  8-214,  252;  18- 
292;  14-340;  15-36;  19-78.  203. 
422:  21-204. 

Abb.  N.  C.  18-203;  14-496;  17- 
90;   20-404;  21-869;  28-120. 

How.  N.  S.  1-2. 

Daly,  13-315.       ^  ^^^    ^  ^^ 

N.  Y.  Ann.  Cas.  4-164;  8-884. 
Subd.  1. 

N.  Y.  58-621;  72-602. 

Hun,  31-366;  59-352. 

App.  Div.  42-166. 

Misc.  26-678. 

N.  Y.  Supp.  41-211. 

St.    Rep'r.   32-380;  86.542.  1003. 

Civ.  Proc.  15-175. 

How.   N.  S.  8-328. 
Snbd.  2. 

N.  Y.  45-490;  49-510;  51-365: 
61-564;  68-72;  72-174;  83-89; 
90-30.  672;  92-401:  95-666:  99- 
273;  106-617;  108-241;  128- 
131,  251;   140-463;  164-407. 

Hun,  10-293;  30-466:  31-4a3:  85- 
153;  36-3f2;  42-280.  504;  52- 
98;  58-34;  63-278.  208;  70-376; 
86-473. 

App.  Dlv.  3-19;  4-445:  32-474; 
33-570:39-122;  40-608:  42-166; 
45-172;  53-445;  54-324.  .  575; 
66-123;  85-40;  95-476;  189- 
119. 

Misc.  10-108;  12-347;  19-411: 
22-281. 


N.  Y.  Supp.  15-763;  53-312.  1083; 

59-163;  65-1123;  66-1009;  70- 

1072;    80-390;    88-887;    93- 

1090;    123-832;    129-686,    730. 
St.    Rep'r.    11-122:    32-113:    33^ 

849;  88-408;  39-10;  44-215;  45. 

641;  48-806. 
Civ.  Proc.  6-23. 
Abb.  N.  C.  23-277. 
8254. 

Hun,  66-127. 

App.     Div.     88-512;     52-454; 

137-457. 
Ansc.  10-652;  14-426;  64-296. 
N.    Y.    Supp.    65-131;    118-347; 

128-724;   129-686. 
N.  Y.  Ann.  CftB.  7-80. 
3265. 

Hitn,   37-272;   54-14;  66-290. 
3256. 

N.   Y.  125-106. 

Hun,  75-510.  511;  86-53,  671. 

App.  Div.  8-310;  55-150:  57-100; 

%-86;     86-565;     94-147;     97- 

6.30:    114-106;    128-471;    131- 

284 
Misc.  1-422:  26-380;  84-348;  85- 

115;   58-§62. 
N.  Y.  Supp.  28-663;  83-582.  907: 

56-2r)8;     68-144.     460;     79-662; 

83-1020;    115-744;    122-1074. 
Civ.  Proc.  16-333;  19-20.  166,  326. 
Abb.  N.  C.  29-14.5. 
N.  Y.  Ann.  Cas.  9-415. 
3257. 

Hun,  78-308. 

Misc.  9-509.  ' 

N.   Y.    Supp.  88-158.    188;   199- 

494. 
Civ.  Proc.  15-338. 
N.  Y.  Ann.  Cas.  2-102, 
3258. 
Hun,    86-119. 
App.    Div.    136-765. 
N.  Y.  Supp.  33-188. 
N.  Y.  Ann.  Cas.  2-98. 
Snbd*  1. 
Hun.  25-184;  80-396;  88-125;  78- 

303;  86-52,  120. 
Ajpp.  Div.  42-260. 
mTsc.  9-509. 

N.  Y.  Supp.  2-253:  59-10. 
Civ.    Proc.   15-338. 
Abb.  N.  C.  17-94. 
Sabd.   3. 

Misc.   66-575. 
3259. 

N.  Y.  Ann.  Ca0.  2-102. 
3260. 

N.  Y.  75-375. 
Misc.  64-501. 
N.  Y.  Super.  45-618. 
N.  Y.  Ann.  Cas.  2-102. 
8261. 

Hun,  86-56. 
Misc.  88-868. 
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3262. 

Hun,  22-24:  87-372.   ^^^      ^^^ 
App.    DIv.    3-29;    00-243;    110- 

335;   134-553. 
Misc.  43-373;  03-530. 
N.    Y.    Supp.   117-385;   110-670. 
Civ.  Proc.  8-220. 
How.  67-487. 
Abb.  N.  C.  20-4ei. 
3268. 

N.    r.   67-40. 
App.   DIv.   18-606. 
Misc.  10-204. 
3264. 

N.   Y.   136-211. 

Hnn,   63-117. 

App.  Dlv.  13*606  ;  27-369  ;  108- 

419. 
Mine.    10-351;   43-373;    54-548, 

575. 
N.  Y.  Snpp.  50-357:  87-521;  02- 

1088;   1U4-849,  052. 
Abb.   N.  C.  20-461. 
8265. 

Hon.  16-453. 

App.   Dlv.   01-411;   130-386. 

Misc.  10-3ol ;  54-577,  592. 

N.    y.     Supp.    86-915;    87-522; 

104*952.   956;  124-17. 
St.   Rep'r.  4-144. 
IMv.  Proc.  14-399. 
Abb.  N.  C.  17-92. 
3266. 

Misc.  43-373;  5«l-576. 

JN.    y.     Rupp.    66-1:^2;    87-522; 

lO4-0.'>2. 
riv.  Proc.  10-420. 
3»«7.  _ 

Misc.  27-47. 

N.  Y.   Supp.   110-194;   120-445. 
App.   Div.   llM-440. 
3268. 

N.  Y.  177-2C6;  102-286. 

Iliin.  46-581. 

App.    Div.    42-428:    46-297;    40- 

:;3;    57-233.    40S;    61-483:    67- 

3:{7:  70-2:  74 -4 .^R:  75-447;  78- 

438  •   88-209  ;   fm-.**.'  ;   08-284  ; 

116-930;       117-130;       136-9; 

141-835. 
Misc.  22-.M4:  28-488:  .^0-416;  80- 

6.3S;    42-150;    46-400,   420;   40- 

339:    »2-.(>32;     51-51;     63-524; 

06-189. 
N.  Y.  Snpp.  33-417;  50-629:  60- 

7(;7:    61 -.308:     02-417;    63-407. 

08-2(55;     72-234;     78-493;     74- 

1051:  77-515:  78-310;  70-1083: 

80-82:     OO-fiOR.     739;     02-574; 

lOl-nO.';     102-021);     104-608: 

117-384;    120-121;    121-216; 

125-935. 
St.   Rop'r.  27-52. 
Civ.    Proc.    14-114,    887:    13-2.38, 

24.-);  10-3G9;  18-.32.j;  10-70;  24- 

247. 
N.  y.  Super.  46-858;  53-580. 


How.  00-137;  68-4jn. 

Daly,  10-392. 

Week.   Dig.   18-506. 

N.  Y.  Ann.  Cas.  5-281;  O-370,  380. 
Snbd.  1. 

N.  Y.  112-811. 

Hun,  40-04;  50-271. 

App.  Dlv.  2&-338;  44-140;  104- 
22;  127-366. 

MlKC.     10-278:     27-318:     28-489; 
20-589;    60-69. 

N.    Y.    Supp.    4-74:    58-140;    61- 
1015;   08-356;    i24-91^ 

St.   UopT.  42-11, 

Civ.   Proc.   6-157.  375;  8-130;  O- 
450;  14-282;  16-110. 

Abb.  N.  C.  10-394. 

N.  Y.   Super.  60-429:  61-120. 

How.  N.  8.  1-30;  2-334. 

Dem.  4-499. 
SniMl.  2. 

N.   Y.  112-311._^ 

App.    Dlv.   08-284. 

Misc.  20-588. 

N.  Y.   Snpp.  ei-247. 

Abb.  N.  C.  20-291. 
Subd.  4. 

App.  Dlv.  44-140;  70-2;  73-156: 
7^-437 

Misc.  22^305;  20-237:  42-150. 

N.  Y.  Snpp.  40-1105;  60-332;  76- 
669;  116-10. 

How.   N.  S.  1-146. 
Snbfl.  5. 

Hun,  20-058. 

App.   Dlv.  08-288. 

MlBC.     12-459;    28-330;    27-188: 


N.  Y.  Supp.  34-256;  51-210:  67- 
220. 

St.  B€p'r.  80-184:  44-884. 

Civ.  Proc.  7-321:  18-197. 

Abb.   N.  C.   18-182. 

N.  Y.  Super.  40-95. 

Week.  Dig.  17-308. 
3200. 

N.  Y.  177-868. 

Hun,  46-581. 

App.    Dlv.   42-428'   141-835. 

N.  Y.   Supp.  121-215. 

Civ.   Proc.  15-243, 

N.  y.  Ann.  Cas.  6-281. 
Sabd.  1. 

App.  Dlv.  25-197.  338. 

Misc.  20-589. 

St.   Rep'r.  17-800. 

Civ.  Proc.  6-ir)7:  0-450. 

N.  Y.  Super.  50-420. 

Dem.  4-499. 
Snbd.  2. 

App.  Div.  112-048. 
3270. 

N.  Y.  177-266. 

N.   Y.   Snpp.   30-546. 

Civ.  Proc.  16-237, 

N.  Y.  Ann,  Cas.  6-281. 
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S2&n 

N.  *Y.    02-353;    177-260;    tOSi- 

286 
11  im,  27-270;  20-193:  4S-354;  40- 

580;  73-428 ;  77-546. 
App.    Dlr.    42-428;    44-141;    57- 
li;r>,    212:    «7-337;    74-456;    77- 
520;     7S-438;     HH-180 ;     11«- 
9:U);    117-120.    r.G4:    110-K41; 
124-586;     130-9,     447;     141- 
837 
Misc.  '  5-572;    0-265:    8-99:    14- 
79:  22-554:  23-331:  27-318;  2H- 
489:30-417;    42-150  ;  40-;?39  ; 
52-632;   00-69. 
N.  Y.  Supp.  47-714:  40-111;  5«- 
140;   50-(129;    0O-767,   791;   01- 
10ir»:  O.S-105.   200,   316:   73-493; 
77-515;    78-918;    70-1083:    84- 
331;     85-1011;     00-302;     101- 
1105:     102-276.     929:    104-896; 
lSO-882;     124-91G;     125-035; 
120-240. 
Civ.    Proc.    14-172;    15-114,   237; 

10-88. 
How.  N.  S.  1-146;  2-26. 
How.  00-301. 
Abb.  N.  C.  31-484. 
N.   Y.  Super.  50-393;  50-130. 
N.  Y.  Ann.  Cns.  5-281;  O-STT. 
3272. 

N.  Y.  112-310;  17T-266. 
Hun.   20-657;   73-420;   78-43T. 
App.  Dlv.  40-207  ;  88-299 ;  10»- 

148;  128-90S. 
Misc.  0-691;   14-79;  22-654;  40- 

339. 
N.  Y.  Snpp.  20-220;  44-265;  50- 

130;  01-308;  02-417. 
St.  Uep'r.  70-380. 
Civ.   Proc.  14-15;  15-114.  241. 
N.   Y.  Super.  57-154. 
N.  Y.  Ann.  Cas.  5-281. 
3273. 

N.  Y.  177-266. 
Misc.  0-691:  17-93. 
Civ.  Proc.   10-76;  23-230. 
N.  Y.  Ann.  Cas.  5-28L 
3271. 

N.  Y.  177-266. 
Misc.    4O-406. 
N.  Y.  Snpp.  8«-«2. 
N.  Y.  Ann.  CaB.  5-281. 
3275. 

N.  Y.  177-286. 
N.  Y.  Ann.  Caa.  5-281. 
ooyn 

N.    Y.    112-310;    177-266; 
286. 

5S?:w;''31.24;  88-298; 
149:    124-254,    584. 

n!'y    Su?p.'  52-351 ;  86-25  ;  05- 
^670;  li)>J-721;  lW-140. 
N.  Y.  Super.  57-154. 
N.  Y.  Ann.  Cas.  5-281;  O-890. 


3277. 

N.  Y. 


APRi, 


lOfl- 


100- 


17T-266. 

..      Div.     100-149;     122-687; 
24-255,  585;   130-460.^^^  ^^^ 
N.    Y.    Supp.    O5-670;    1O7-508; 

100-140;   120-782. 
Civ.  Proc.  14-172. 
N.  Y.  Ann.  Cas.  5-281. 
3278. 

N.    Y.    177-266;   102-268. 
App.  Dlv.  88-299.^ 
Misc.  0-691;  20-481. 
Civ.   Vtoc.   14-15.   144. 
N.  Y.  Super.  58-444. 
N.  Y.  Ann.  Cas.  6-381. 
3270. 

N.  Y.  177-266;  102-268. 
App.   Dlr.  43-88;  88-29d. 
N;   Y.    Supp.    20-220:   47-484, 
How.  50-432. 
N.  Y.  Ann.  Caa.  5-283, 
32KO. 

Misc.   05-230. 
3281. 

N.    Y.    2O0-57. 
3287. 

N.  Y.   72-437. 

Hun.   20-356;  31-600;  40-482. 
App.  Dlv.  60-7. 
N.  Y.  Supp.  48-313;  72-868. 
St.   Rep'r.   12-164. 
N.  Y.   Super.  54-451. 
N.  Y.  Ann.  Cas.  5-181. 
32H8 

App.    Div.   120-554. 
N.   Y.   Supp.   110-894. 
3287. 

App.    Dlv.    184-664. 
3200. 

N.   Y.   87-184;   135-470. 
App.    Dlv.    33-367;    47-272;    04- 
435;    OS-28C;     103-419;     132- 
362,    500. 
Mlac.  0-1 01;  23-561:  24-368;  30- 

341;    00-76;    70-638. 
N    Y    Supp.  52-792:  6,'J-694:  60- 
132;     73-552;     H4-240:     8K-n«: 
OO-710;     110-723,     827;     127- 
905. 
Abb.  N.  C.  28-134:  20-145. 
N.  Y.  Ann.  Ca«.  4-48,  n. 
3207. 

N.  Y.  102-298. 

Hun.  00-319.^  ^^^ 

App.    Dlv.   07-119. 

Misc.  14-229;  22-687;  25-96;  40- 

392;   52-11. 
N    Y.  Supp.  31-141;  54-693.^50- 
366.  79,4;  82-379;  »0-693;  102- 
296. 
Civ.  Proc.  28-187. 
How.  01-103. 
3208. 
Snbfl.   2. 

Misc.  57-211.         ^^ 
N.  Y.  Supp.  107-727. 
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N.    Y.  -Supp.    117-449. 
8301. 

Hun,  73-879. 

Misc.   82-535;   80-279;   67-576. 

N.  Y.  Super.  47-524. 

Week.  Dig.  16-101. 
3304. 

App.  Dlv.  12-141.  144. 


Hun.  60-124. 

App.    Div.    134-34. 

MTsc  26-96;  40-388;  43-435;  45- 
396. 

N.  Y.  Supp.  58-722;  81-82;  80- 
178,   593;    90-398. 

How.   60-76;   64-103;  67-116. 

Redf.  4-320. 
9nbd.  1. 

App.  Dlv.  41-887. 
Snbd.  2. 

N.  Y.  68-585;  74-58. 

Hun,  9-206:  27-230;  81-611;  34- 
469;  36-47. 

App.  Dlv.  48-513;  80-878. 

Misc.   19-52. 

N.  Y.  Supp.  58-722;  62-916. 

Abb.  N.  C.  19-385. 

How.  66-84. 

N.  Y.  Ann.  Cas.  1-405. 

Week.  Dig.  20-122. 
Snbd.  4. 

App.  Dlv.  57-98. 

N.   Y.  Supp.  68-28. 
Snbd.  6. 

App.  Dlv.  97-119. 

N.  Y.   Supp.  49-1062. 
Subd.  7. 

N.  Y.  56-279;  58-106;  87-265; 
88-429;  90-521;  96-461;  102- 
299;  123-519. 

App.   Dlv.   43-88. 

MSsc.  22-638;  62-12. 

N.  Y.  Supp.  49-1062;  59-366; 
102-296. 

Civ.    Proc.    4-268;    5-290;    10-3; 
13-204;  30-184. 
Snbd  9. 

Hun.  26-361;  32-632;  46-438. 
Snbd    11. 

N.   Y.   102-208. 

App.  Div.  48-88;  97-119. 

N.  Y.   Supp.  49-1062:  69-366. 

Civ.  Proc.  30-184. 
Snbd.  21. 

App.   Dlv.  45-52. 

N.  y.  Supp.  60-1122. 

N.  Y.  Supp.  54-694. 

Civ.  Proc.  1-407. 

How.  61-103. 
3308. 

Misc.  26-96:  40-687. 
8809. 

Misc.  88-864. 
8311. 


Aop.    Dlv.   124-251. 
Misc.  80*283;  68-638. 


N.  Y.   Supp.  116-7;  129-500. 

Daly,  9-3^6. 
3313. 

Hun,  61-84. 

App.  Dlv.  57-100;  127-409. 

N.   Y.   Supp.  68-28;   111-558. 
3814. 

Hun,  61-34. 
8316.      . 

Hnn,  61-34. 
3317. 

Misc.  32-330;  62-305. 

N.    Y.    Supp.    66-679;    1O7-620; 
114-753. 
3318. 

Hun,  86-572. 

App.  Div.  134-145;  139-696. 

Misc.  19-2S1,  379;  6;i-531;  66- 
570. 

X.     Y.     Supp.     3.3-007;     11 7-374; 
119-194;    121-1121;    124-364. 
3319. 

N.   Y.  86-506. 
8320. 

N.  Y.  101-478;  188-301;  190- 
107. 

Hun,  46-308. 

App.  Dlv.  31-39,  46;  59-45;  78- 
459;  103-522;  104-140;  111- 
900;  114-567;  124-798;  132- 
802;    138-486. 

Misc.  eo-50;  67-28. 

N.    Y.    «unp.   52-877;  09-33:   80- 
363;   93-327:  08-13;   109-217; 
112-763;    117-537;   123-71. 
3321. 

App.  Dlv.  130-159. 
3322. 

N.  Y.  Ann.  Cas.  7-182. 
8323. 
Snbd.  1. 

Civ.   Proc.  8-827. 
3324. 

Misc.  16-432. 

Civ.    Proc.  8-325. 
8328. 

Hun,  90-136. 

App.  Dlv.  32-275;  44-17. 

Misc.  lG-433. 

N.  Y.  Supp.  36-624;  62-980;  58- 
1018. 

Civ.  Proc.  9-137. 

Abb.  N.  C.  10-458. 

N.  Y.  Ann.  Cas,  7-133. 
8329. 

App.   Dlv.  82-275;  44-17. 

N    Y.   Ann.   Cas.  7-134. 
8830. 

App.   Dlv.  37-30. 
8831. 

N.  Y.  90-521. 

Hun,   17-520. 

App.  Dlv.  114-568. 

Week.   Dig.  18-58. 
8832. 

Misc.  32-334. 
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3333. 

N.  T.  98-336;  155-404;  173-146; 

177-310;  181-391. 
Hun,      01-36G;      04-92;      70-107; 

7C-74;    83-424 ;   85-390. 
App.    I>lv.     a-412;    2^-178,     287; 

32-7;    42-611;    65-249;    «7- 

817;  100-11)7;  114-704;  117- 

304:      119-r,08:      120-74,     78; 

129-455;    137-832;   13H-286. 
Mi»C.    18-241;   25-280;    ««-745 ; 

47-34;    4H-607;    4f>-G07 :    56- 

249;  61-374:  68-524;   70-510. 
N.    Y.    Stipp.    4r-ss:i.    102;$;    65- 

735;    81-4.%2;    80-347;    105-8; 

115-405;    122-1063;    124-839. 
St.    Eep'r.   14-168. 
Civ.   Proc.   19-420. 
N.  y.  Ann.  Cas.  2-53. 
8834. 
N.    Y.    96-32;   98-336;    156-404; 

158-120;      177-310;      181-391; 

197-48. 
Hun,     61-366;     04-92;     69-276; 

70-107;    70-74;   83-424. 
App.    Dlv.     2-il2;    20-272;     22- 

127,  178.  287;  33-7;  37-30;  39- 

92;      42-611;      55-249;      59-37; 

67-317;  94-143;  109-197;  114- 

7()4;  117-.T<U;  120-74.  78;  131- 

95;    133-299:     136-301;    137- 

332;  138-286. 
Misc.     18-241;     22-400;     25-2^0; 

29-589;  36-745;  47-34,  524; 

4S-GU7:    49-G07:    55-2-19;    01- 

374;   67-518;    68-524;    70-510. 
N.     Y.     Supp.     40-1 070 :     4*^-S.s3, 

1023;    52-618;    55-735;    69-379; 

8f>-347:  95-1009:  lOS-8;  115- 

495;  122-1063;  123-258;  124- 

839 
Civ.   Proc.    19-7,   420. 
Abb.  N.  C.  29-198, 
33;{5. 

N.    Y.    136-296. 
N.    Y.    Supp.    129-1044. 
3:i36. 

N.   Y.    136-296. 
N.     Y.    Supp.    12O-1044. 
N.    y.    136-296. 
8337. 

Misc.  64-27. 
N.    Y.    Supp.    120-1044. 
8338. 

Hun.  81-364. 
N.  Y.  Ann.  Cas.  1-19. 
Law  Buii.  6-6. 
3839. 

N.  Y.  169-113,  218. 

Han,  61-463. 

App.    Dlv.    11-49;    36-74;    127- 

150;   184-470;  141-338. 
Misc.  8-487:  16-624;  17-104;  41- 

616;  57-048;  0O-373. 
N.    Y.     Supp.    34-891;     108-697; 

111-354;  119-347;  125-1087. 
Cir.  Proc.  15-250. 
Abb.  K  C.  Z1H&^ 


8841. 

N.   Y.  92-584. 
3342. 

N.  Y.   126-200. 
Misc.  9-38;  49-417. 
N.  Y.  Supp.  60-767;  09-626. 
Abb.  N.  C.  31-320. 
8343. 

N.     Y.     197-58. 

App.    Div.    98-257;    134-34. 

MIrc.    40-506;    43-249,    329;    41- 

452;  45-209;  46-152;   69-489; 

71-200. 
N.    Y.    Supp.   68-58;   81-82;  S8- 

ir«;      J*0-155;      9;i-llOl;      lOO- 

1024 ;  105-8.  846;  126-130. 
Sabd.  2. 

N.    Y.    83-174;    90-402;    148-603. 
Han,     26-588;     39-G29;     41-533; 

61-197. 
App.    Div.    10-27;    83-295;    40- 

407;     58-304;     59-191;     65-21; 

69-61;   12O-307. 
MIhc.     22-706;     29-280;     35-315, 

332  ;  36-127  ;  47-34,  473 
N.  Y.  Supp.  66-49;  128-1069.    ' 
St.    Kc'p'r    51-8r.l. 
Civ.     Proc.    7-330;    10-170;    16- 

434. 
Abb.   N.   C.  29-181. 
How.  66-102:  67-371. 
How.  N.  3.  2-151. 
Dem.  2-397. 
N.  y.  Cr.  Itep.  3-211. 
N.  Y.  Aun.  Cas.  2-33. 
Sabd.  8. 

Hun,  67-66. 
^vbd.  6. 

N.  Y.  114-581. 
Mine.  6-51. 
Sabd.  6. 

N.  Y.  146-874. 
Snbd.  9. 

N.    Y.    112-R.";9;    116-.'W7;    109- 

535;  194-822;  201-218. 
App.  Div.   1-404:  1.0-441:  41-531: 

65-368:      57-472:     6:i-61;     <Ki- 

20;    86-195;      80-516;      161- 

598;     104-25;     113-835;     114- 

97;   117-1.V2. 
Misc.   23-723;   30-689;  36-413; 

54-117. 
N.  Y.  Supp.  71-348 ;  72-505  ;  92- 

29;  93-285;  99-669;  192-359; 

128-247. 
St.    Repr.    29-819:    34-775;    35- 

542;  4S-151:  67-501. 
Abb.  X.  C.  24-304;  36-86. 
N.  Y.  Super.  62-301. 
Sabd.  10. 
Hun,   25-396;   36-3;  42-.332;  47- 

2n«5:  51-93;  61-373:  62-,'U>2. 

App.   Dlv.  5-583;  :iO-466;  60-77: 

62-1S5  ;       86-195 ;       93-409  ; 

104-364;    114-97;    116-607. 

Misc.     30-689;     33-758;     34-526, 

785. 
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88-507;    01-740; 


N.  Y.  Supp.  e7-©56;  60-682,  908; 

70-036. 
St.  Uep'r.  42-195.        ^  , 
Civ.    l*roc.    0-251;    11-351;    14- 

249. 
Sabd.  11. 
N.  Y.  50-647. 

Huu,  «7-204.  ^  ^^„ 

Apj).  Div.  05-95  J  101-290;  188- 

MJsc*  7-126. 
N.    Y.     Supp, 

123-7G2. 
St.  Ucp'P.  61-520,  774. 
Svbd.   12. 

N  Y.  00-521:  iao-210. 

App.  Dlv.  80-378. 

Misc.  24-512;  27-508.  5ia 

N.  Y.  Simp.  »H-a'?4.  980;  58-318. 

330;  H7-131;  113-809. 
Civ.  Proc.  20-188. 
N.  Y.  Auu.  Cas.  6-179. 
Sabd.  l.'^. 
Htm,  28-370. 
St.  Rf'p'p.  1-528. 
Sabd*  18. 

N.   Y.    101-440;  141-485. 

Hnn,  20-d65:  66-007;  62-309;  78- 

136. 
App.    DiY.    20-167;    44-146;    64- 

359 
N.  Y.*  Siipp.  4-489.  ^      _^ 

St.   Rep'r.   17-384;  46-185,  876. 
Civ.   Proc.  31 -03;  15-254. 
Abb.  N.  C.  28-429. 
How.  N.  S.  2-45. 
Sabd.  20. 

N.   Y.    86-358:   88-026;   112-369; 

154-607;    160-114;    186-490. 
Hun,  41-9;  42-104,  608;  44-200; 

70-107. 
App.    Div.    100-219,    687;    128- 

704. 
Misc.    12-120;   22-490. 
N.  Y.  Supp.  05-684. 
St.    Uep'r.    18-700;    34-493:   58- 

541. 
Civ.  Proc.  11-370. 
Daly,  10-71. 
3344. 

MlHC.  16-618. 
3345. 

N.  Y.  1O1-207. 

App.     Div.     111-684 

140-620. 
Misc.   16-503;  17-571;  23-679, 
N.  Y.   Supp.  08-496. 
3347. 

Htm.   40-157;   54-613 


112-126; 


86-55. 


App.    Div.    16-018;    d«-375;    75- 

573;    131-173. 
Misc.  86-131 ;  45-342,  n75 ;  64- 

517 :  66-040. 
N.  Y.  Supp.  74-180:  S7-r?45:  OO- 

3.41    44!§:    lOr-SUO;    116-204. 

007. 
Bt.  Rcp'r.  10-45. 
ClT.  Proc.   14-392;  15-434, 


Sabd.  1. 

Dom.  3-SG9. 
Sabd.  3. 

Hun,  45-322.    ^^  _^ 
Misc.  27-540:  61-576. 
N.  Y.  Supp.  101-39. 
Civ.  Proc.  5-462. 
Dem.  2-644;  3-359. 
Sabd.  4. 

N.  Y.  102-415. 

Hun,  25-185;  31-515;  34-179;  45- 

322:  81-388;  86-55. 
App.      DIT.      61-450;      HT-352; 

130-741: 
Misc.  6*515-  7-321.  561;  0-72;  16- 
206;   26-290.   400;   84-405;    51- 
575;    58-197;    60-56;    62-491; 
60-335. 
N.  Y.  Supp.  SO-884;  6B-646;  70- 
670;  01-36:   101-39;   102-427; 
114-898;      115-64;      124-604; 
125-024;  127-227. 
St.  Rcp'r.  17-K)3;  47-431,  446. 
Civ.  l»roc.  5-452. 
Abb.   N.  C.  20-297. 
N.   Y.   Super.  40-95. 
Dem.  2-492,  644. 
Weclt.  Dig.  17-208. 
N.  Y.  Ann.  Caa.  0-818. 
Sabd.  5. 
App.   Div.  117-852. 
N.  Y.  Supp.  102-427. 
Svbd.  6. 

N.   Y.   133-634. 

Hun,   54-013;  60-447;  81-888. 

App.    Div.    25-462;    51-543:    08- 

370;   128-704;  134-576. 

MiKC.  12-44,  113;  13-241;  16-321: 

10-598:    24-287:    28-242:     .^O- 

171;   34-403;   50-155;   60-335. 

N.  Y.  Supp.  12-512:  30-8.S4:  68- 

1073;  64-333;  65-250;  60-646; 

126-624. 

St.    Rep'r.    17-853:    47-431:    52- 

633. 
Civ.  Proc.  5-451:  30-242. 
Abb.    N.    C.    10-428;   22-62:    28- 

132;  30-407. 
How.  N.  S.  1-66. 
Dem.  2-488.  629;  8-239. 
N.   Y.  Ann.   Cas.  4-200;  0-408. 
Sabd.  7. 

N.   Y.   110-140.  371;    102-416. 
Hun.  46-672. 

App.   Dlv.  «a-460:  182-r)03. 
Misc.  34-405;  54-619;  60-617. 
N.  Y.   Supp.  68-845:  60-646:  TO- 
679;    114-808;    126-546;    1S6- 
88 
St.  IlepY.  70-178. 
N.   Y.  Ann.  Caa.  ' 
Blibd.  S. 

N    Y    08-442 

Misc.'    16-296;    61-593;    6O-609; 

60-415. 
N.  Y.  Supp.   101-72;  118-581. 
St.  Rcp*r.  23Wt8. 
llSOf 
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Bupp.  81-105;  115.160. 


Hun,  29-47. 
Misc.  <iO-415. 
N.   Y.  Supp.  lia-581. 
8Mb4*  10. 

App.  viv.  ea-iQd. 

N.  Y.  Supp.  6-515. 
ClT.  Proc.  14*398. 
Abb.  N.  C.  21-363. 
Snbd.  11. 

N.    Y.   91-235.    502,   CQ»t  92-310: 

108-162. 
Hun,  25-16;  20-181,  325;  31-820; 

83-213;     34«310;    37-936;     40- 

286;  42*189;  44-4i882  51-06. 
8t.    Hep'r.    20.683;   2H-oll;    42- 

474. 
Civ.   Proc.   e-391;   12-180. 
N.   Y.   8ap«r.  53-602. 
Snbd.  13. 
Hun,  25-180;  81-M5:  45-322:  47- 

457. 
Misc.  20-461  ;  34-155;  Of)-428. 
N.  Y.  i»upp.  65-486;  OH-853;  115- 

160. 
N.  V.  Super.  49-86. 
Week:  Dig.  17-208. 
8«bA.  14. 

App.  Dir.  81-295. 

8348.  * 

Misc.  40-280;  68-87;  TO-510. 
3352. 

N.    Y.    134-L31;   180-412. 
Misc.  5-486. 
N,  Y.  Super.  53-178. 
3350. 

Hun,  83-548. 

App.     Div.     101-130;     103-419; 

124-703. 
N.   Y.   137-95:   105-264. 
Misc.  5-486;  84-348. 
3357, 

Hun,  80-346,  450. 
Add.    I>iv.    20-636;    42-348.    534; 
Ot-362:    T2-412:    81-273;    88- 
138;  84-26;  85-267:  80-65.  216: 
00-206;      90-127;      102-185; 
1O3-106,    534;    119-454;    li»7- 
878,  885. 
Misc.  41-Wll:   44-276. 
N.  Y.  Supp.  33-944;  47-230;  89- 

Civ.  Proc.  19-420. 
8358. 

App.  D!y.  96-120;  98-280;  103- 

106;   122-288. 
Misc.     22.i240;    98-105;    29-589; 

08-550. 
N.  X.  Supp.  59-775:  07-932;  89- 

79;  90-676;  100-704;  118-618. 
8359. 

N.  Y.  143-417;  148-110. 

Hun,   80-410. 

App.   DIv.   07-367:  0S-2.S0;  102- 

185;  103-106;  142-337. 
Misc.  08-435. 
Misc.  09-575. 


N.  T.  Supp.  90-676. 
8800. 

N.  Y.  150-569;  159-336;  lT0-ai5. 
Hun,  73-9, 

App.   Div.   0-574;  30-12:  40-562; 
90-124  ;      98-281 ;      iO2-102  ; 
10.1-106;     111-688;     121-121; 
127-442. 
Misc.  14-194;  08-435:  09-575. 
N.     Y.     Supp.     81-7o;^;     92-478; 
111-541,  foS;  139-T31. 
Svbd.  2. 

N.  Y.  108-270. 
Hun,  80-451. 

App.  Div.  30-591 ;  118-765;  142- 
.  242. 

Misc.  69-536. 
Sflbd.  3. 
N.  Y.    159-386 ;   100-216 ;   189- 

Hun.  '83-411. 

App.  Div.  35-601;  30-588;  102- 

102;   112-884. 
Misc.  35-601. 

N.    Y.     Supp.    55-067;    T2-157; 
125-830;  120-885, 
Snbd.  4. 

Misc.  22-240:  33-1. 
App.  Div.  142-242. 

n:  V.  aupp.  or-983;  120-835. 

8iibd«  7. 

N.   Y.  133-244, 

App.  Div.  l-l4l;  82-55;  1O2-102. 

N.  Y.  Supp.  52-473. 
Sttbd.  8. 

Hun,   80-441. 

N.  Y.  Supp.  38-93a 
8301. 

Hun,  83-411. 

Apt).    DIv.    85-288:   90-126;    97- 
617  :  98-281 ;  103-106. 

Misc.  70-569. 

N.  Y.  Supp.  83-307;  89-79;  128- 
138. 
3302. 

DlT.  98-282;  103-106. 


i 


App.  Ply.  98-282 ;  1O3-106. 
3304. 

Hun,  09-177:  80-347. 
App.  Div.  98-282;  103-106. 
3305. 

N.  Y.  138-^5;  170-215. 

Hun,   70-364;    78-9.   12,   13;   80- 

347. 
App.  Div.  98-282;  1O3-106;  111- 

690;  121-121. 
Misc.    22-240:     42-560;    44-275; 
45-516;   02-508;   08-436;   09- 
576. 
N.  Y.  Supp.  02-31;  124-8T1. 
8300. 

N.  Y.  128-27a 
App.  DIv.  0-674;  1O8-106. 
8307. 

N.    Y.    170-216:   195-447. 
Hun.  05-542;  73-9;  80-559;  80- 
407. 
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App.  DiT.  0-574:  18-602;  62-265; 

5&633 ;     103-106 ;     110^455 ; 

iai-121:  123-656;  140-51. 
Misc.    44-275;    57-162;    68-436; 

6»-676. 
N.  Y.  Supp.  33-468;  65-470:  6T- 

419;  107-981,  989;  124-871. 
8868. 
Hnu.  86-847.  451. 
App.  DiT.  6-574;  1O3-106;  142- 

Misc.  53-341;  69-575. 
N.    Y.    Supp.    33-929;    103-294; 
108-167;  126-967. 


N.  Y.  176-216. 

App.    Diy.   36-45;   62-267;   66- 

633  ;  103-106  ;  121-121 ;  123- 

655,  688;  142-242. 
Misc.     36-602;     42-563;    44-275; 

45-516 ;  57-163.  609. 
N.    Y.    Supp.    65-470;    72-167; 

107-981,  989 ;  126-835. 
8370. 

Hua,  80-857. 

App.  Div.  2f-574:  62-267;  103. 

106;  120-854;  126-849. 
Misc.  70-286. 
N.  Y.  Supp.  30-122:  50-502;  66- 

470;  111-222;  116-924;  129- 

288. 
3371. 
Hun,  80-858;  81-330. 
Apjp.    Dlr.  6-674;  8-321:  16-616; 
25-23;    36-551;    39-46;    85- 

209;   103-106;    125-118;    129- 

721;    132-77,    81. 
Misc.  25-88;  38-587;  47-410. 
N.  Y.  Supp.  54-682;  55-720;  77- 
1074;    83-313;    92-960;    94- 

651;   97-526;   116-495. 
3372. 

N.    Y.    148-107;    176-213;    181- 

327. 
Hun.    65-540,    542;    78-437;   83- 

413;  86-347;  88-177. 
App.    DIv.   1-489;  20-273:  36-45; 

56-633 :       82-567 :       1O3-106, 

534;  121-121;  122-288;  123- 

656;  142-242. 
Misc.     10-650;     19-232;    44-277; 

45-516;  70-73. 
N.  Y.  Supp.  30-957;  32-182:  33- 

944;    34-991:    46-1070:    64-412; 

60-1116:    67-419;    81-r>27;   02- 

31;    105-568;    106-704;    126- 

835;  128-29;  129-450. 
3373. 

App.  Div.  39-46;  103-106;  125- 

118. 
Misc.  26-88;  68-438;  69-578. 
N.  Y.  Supp.  54-682. 
3374. 

App.  Div.  30-18;  86-181;  103- 

106;  127-538. 


Misc.  88-687. 

N.    Y.    Supp.    66-150;    77-1074; 
112-33. 
8376. 

Hun,  69-276:  70-864. 
App.   DiT.  6-573;  7-449;  61-380; 
86-209;       102-101;       1O3-106; 
132-78. 
N.     Y.     Supp.     70-880;    88-812; 
116-496. 
3376. 
Hun.  70-865. 
App.  Div.  1O3-106. 
8877; 

App.  DiT.  36-555;  66-80;  108- 

106:  132-79,  81;  14O-840. 
N.     Y.    Supp.    66-729;    66-1006; 
116-495;  126-133. 
8378. 
App.  DiT.  20-686;  66-627;  108- 

%6;  119-354. 
Misc.  67-667:  70-672. 
N.  Y.  Snpp.  47-230 ;  129-828. 
8379. 

N.  Y.  138-274 ;  184-860. 
Hun,   66-309;   76-80;   78-438. 
App.  DiT.  8-477;  108-106;   111- 
688;   129-723. 
.   Misc.     12-462;    14-193;    88-687; 
43-805. 
N.  Y.  Snpp.  77-1074;  88-625. 
8880. 
App.  DiT.  31-188;  108-106;  111- 

688.  692;  129-723. 
Misc.  88-587;  61-334;  62-508. 
N.    Y.    Supp,    47-609:    77-1074; 
97-853;  160-888;  il6-807. 
3381. 

Misc.  47-411. 
App.  Div.  108-106. 
N.  Y.  Supp.  94-661. 
8382. 
Hun,  78-424. 
App.  DIv.  6-574  ;  26-24  ;  60-576 : 

103-106;   111-690. 
Misc.    16-151;    68-168;    68-608; 

70-669. 
N.    Y.    Supp.    92-960;     07-863; 
127-777;  128-138. 
3383 
N.  *Y.   188-276;  148-112. 
Hun.  86-450. 
App.    Div.    102-186;    168-106; 

120-854. 
Misc.  28-105. 
N.  Y.  Snpp.  68-775. 
3384. 
N.   Y.   141-586;  166-264. 
App.    Div.    67-862:    88-188:    84- 
26:    86-267.     280:    86-216:    96- 
266 ;  96-127 ;  101^-106  ;  124-126. 
Misc.  41-509;  44-276. 
N.    Y.    Snpp.   88-008;   106-696; 
109-494. 


Il80h 


i 


INDEX 


A  .. 


I 


INDEX. 

[RefercnceB  are  to  sections.] 


Note.— The  index  has  not  been  changed  to  conform  to  material  taken 
out  of  the  code  and  placed  in  the  consolidated  laws  but  only  to  conform 
to   material   otherwise    added,    amended   or  repealed  by   the   laws  of    1909. 

A. 
AbAndonnemt. 

o£  spouse,  ground  for  separation   :  *  v  *  V- IS 

of  action,  by  failure  to  file  summons  and  pleamaft. Wf*    - 

of  part  of  plaintiff's  claim  in  rcpJevin Jjij 

of   condemnation   proceeding    «"* 

Al^tement  and  RevlTal. 

1.  Abatimsmt.  „ 

special  provi^iona,  not  affecud  ••.:•• *S 

not  caused  by  vacancy  in  office  of  judgo •  •  •      ^ 

not  caused  by  failure  pr  adjournment  of  court. *J 

does  not  occur,  if  cause  survives  ™ 

when  part  of  cause  survives   JK 

cause  of  action  in  replevin  »urvivc« ..•••  i'JJ 

no  abatement  by  death  after  verdict JOJ 

verdict  after  death  of  party  is  void VVl^'Vli."'     JS 

on  reversal  on  law,  action  for  wrong  not  abated  by  death...     foj 
successor  of  officer,  receiver  or  trustee  may  continue........     TOO 

on  death  or  removal  of  officer  of  unmcofporatcd  association.  ll«U 

not  eflfcctcd  by  change  of  name 2416 

order  that  action  abate  for  death  of  party <gl 

aetion  for  seduction  survives  to  motficr  on  death  of  father..     764 

11.  Revival. 

time  to  continue  not  to  be  ey.tended   J8J 

on  transfer  of  interest    758 

on  devolution  of  liability. ; 766 

on  death  of  sole  party  757 

on  death  of  party  jointly  Itablo 758 

by  or  against  survivors   758 

when  part  of  cause  survives 769 

substitution  of  successor  of  officer,  receiver  or  trustee 766 

continuance  against  successor  of  oxeeutor 1828 

on  death  or  removal  of  officer  of  unincorporated  association.  1920 

of  action  of  ejectment 1521-1523 

on  death  of  party  to  nartition  1588 

proceedings  to  brinjir  in  parties 760 

appointment  of  administrator  for  Intestate  defendant 2660 

of  accounting  In   surrogate's   court  on   death  of   accounting  ^^^ 

party 2606 

Abbre-vfatlonB. 

use  of,  in  pleadings,  etc •••,•....      M 

Abortion. 

private  sittings  of  court  In ........••..#••••        ^ 

AbBoondiniy  Debtors. 

order  of  arrest M».  J50'  ^ 

warrant  of  attachment  against 68^  3W0o 
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See,  also,  "  Noh-Rmidkkts." 

designation  of  person  to  receive  summons 480 

publication  of  summons  against   485*  438 

warrant   of   attachment    688 

in  justice's  court 2908 

effect  of  absence  on  limitation  of  actions 891*  401 

presumption  of  death  from  absence 841 

administration  of  estate  of 2878 

provision  for  family  26T7 

revocation  of  administration  on  return 2685 

absent  witnesses  to  will  on  probate 2619 

proof  of  signature  of  absent  witness  to  will 2620 

Abstraot  Compmnfea. 

See  "  Title  Ihsuhancs  CoupAHxts." 

Aesideaales. 

not  subject  to  judicial  supervision   1804 

not  subject  to  action  to  oissolve  or  annul  corporation 1804 

«xcepted  from  provisions  for  voluntary  dissolution 2431 

teachers  exempt  from  jury  service 1080,  1061,  1127 

proof  of  exemption    1083,  1128 

Aaeenmts  aitd  Aeoonntinff. 

Books  of  account,  see  '*  Books.'* 

I.  Actions  oh  accounts. 

when  cause  of  action  accrues 888 

how  account   pleaded 681 

copy  to  be  served  on  demand 581 

when  to  be  verified 631 

order  for  delivery  of  further  account 631 

reference  of  actions  involving  long  account.....^ 1018 

In  justices^  courts. 

actions  on  . 2861 

jurisdiction  limited 2868 

pleading 2941 

compelling  party  to  exhibit  2942 

discontinuance  when  accounts  exeeed  $400 2960 

n.  Accountings  in  actions. 

on  demand  of  surety  on  undertaking 812 

eompnlsory  reference  to  take  account   1015 

in  action  to  dissolve  corporation  1792 

under  judgment  annulling  corporation  1801 

by  receiver 715 

action  by  attorney-general  to  compel  corporate  officers  to  ac* 

count 1781.  1782 

continuance  of  partnership  business  during  action  for  account- 
ing   1947 

in.  Accountings  in  suprsuk  coukt. 

periodical  accounts  of  proceeds  of  realty  of  Infants  or  ineom* 
petents 

1.  By  committees  of  incompetent  persons, 

annual  account • . .  •  • 8841 

annual  examination  of  account « 2842 

removal  of  committee  for  neelcct  to  file. 2342 

intermediate  judicial   accounting   ., 

•rder  that  committee  file  account  or  supply  dradcnej. . 
1134 
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%o*«iiikt0  And  AoeovatUis  ^  Gontia«a«» 

IV.    ACCOUNTXMOS    IN    IVftftOCATSt'    COURTS. 

*'  intermediate   account  "    defined    ....*. 2514 

"  judicial  settlement  "  defined   j^'jj* 

jurisdiction    of    surrogate    T^V^ 

of  relatives  acting  as  guardians  in  socage  ^72 

reference  to  examine  and  settle 2546 

fCTiYal  and  continuance  on  death  of  accounting  party 2606 

decree   to   contain    summary 2551 

additional  allowance  for  costs   2562 

compulsory  on  sale  of  realty  to  pay  decedent's  debts 2726 

1.  By  executors  and  administrators. 

by  executors  of  deceased  executor t 2606 

on  application  to  revoke  letters   2689,  2680 

successor  may  compel,  on  revocation  of  letters  2606 

voluntary   intermeaiate  accounting    2725 

when  judicial  settlement  may  be  required 2729,  2726 

compulsory  of  temporary  administrator 2726 

who  may  petition  for  2727 

ciution   2727 

order  to  account  2727 

attachment  for  disobeving  order    2727 

revocation  of  letters  for  failure  to  account 2727 

default  on  citation  to  account   2691 

bringing  in  parties 2727 

voluntary  petition  for 2728 

citation  on  voluntary  petition 3728 

creditors,  etc.,  may  appear   2728 

voluntary  on  revocation  of  letters 2728 

consolidation  of  voluntary  and  compulsory  accountings..  2727 

affidavit  and  vouchers 2729 

examination  of  accounting  party  2729 

order   to   file  account 2729 

increase  and  decrease  to  be  accounted  for 2729 

commissions  of  executor  or  administrator 9L^ 

determination  of  claims    2731 

executor,  etc.,  may  prove  claim  against  decedent  on 2781 

order  of  distribution  of  intestate  estates 2732 

effect  of  judicial   settlement    2742 

decree  for  payment  and  distribution 2743 

relief  in  decree  for  neglect  to  set  apart  exempt  property.  2724 

%,  By  general  guardians. 

by  executor  of  deceased  guardian 2606 

by  relatives  acting  as  guardians  in  socage 2472 

on  application   ot    guardian    2S3o 

compulsory  on  petition  of  successor    2^05 

order  on  petition  of  guardian  for  revocation  of  letters . .  2836 

on  petition  of  ward  or  n6w  guardian 2837 

annual  inventory  and  account   2842 

affidavit  tc  inventory  and  account 2843 

annual  examination  of  accounts   2844 

order  to  file  account   2845 

order  to  supply  defects   2846 

removal  for  disobedience  to  order  to  file  account 284S 

petition  for  compulsory  accounting 2847 

voluntary  petition  by  guardian   2849 

citation  and  order  to  account  2850 

petition  for  compulsory  accounting  by  guardian  of  person.  2848 
procedure  same  as  in  accountings  by  executors 2860 

8.  Guardians  appointed  by  tvilt  or  deed. 

intermediate  account 2886 

order  to  file  annual  account 2866 

affidavit  to  account 2856 

frocecdings ••••••.. 

8T  lli» 
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IV.  Accountings  in  surrogates'  courts  —  Continued. 

8.  Guardians  appointed  by  will  or  deed  —  Continued. 

compulsory  accountings « . , .  •  t .  •  •  < . . .  2860 

procedure ..«..........'  2866 

effect  of  decree 2857 

^  By  ttstamentory  trustees, 

by  executor  of  deceased  trustee 2606 

voluntary  annual  accounting ^ 2802 

intermediate  accounting.  2802 

decree  on  voluntary  intermediate  accounting 2802 

compulsory  intermediate  accounting 2803 

compulsory  judicial  settlement 2807 

who  may  apply  for  compulsory  accounting 2806 

citation  on  compulsory  accounting 2808 

order  that  trustee  account    2800 

petition  for  voluntary  judicial  settlement 2810 

citation  on   voluntary  petition   2S10 

any  person  interested  may  appear    2810 

examination  of  accounting  party  2729.  2810 

Affidavit  to  account;  vouchers « .  2729.  2810 

commissions  for  services 2730,  2810 

determination  of  claim  of  trustee 2731,  2810 

decree  for  payment  and  distribution 2811 

effect  of  decree  settling  account 2713 

on  resignation  of  trust 2814 

V.  Accounts  of  public  officers. 

of  moneys  paid  into  court 7K2-754 

elerk  of  court  of  appeals   3283 

salaried  county  clerks  and  registers - 3285 

elerk  of  city  court  of  New  York * 3331 

of  district  attorney  to  county  court 1968 

Aokno^Fl  ed  vme  nt« 

of  indebtedness  to  bar  limitation • « . .  376,  396 

justices  of  New  York  city  court  may  take 326 

instruments,  when  acknowledged,  admissible  in  evidence..  935,  037 

Acknowledgment  not  conclusive  988 

proof  by  interested  or  incompetent  witness  not  sufficient 936 

wills  acknowledged  or  proved  not  admissible  in  evidence 937 

of  bonds  and  undertakings 810 

in   surrogate's   court 2600 

satisfaction  of  judgment  to  be  acknowledged 1200 

assignor  to  acknowledge  assignment  of  judigdient. 1262 

of  agreed  statement  on  submission  of  controversy 1279 

fees   for  taking    , 3886 

Action  to  Recover  Cliattele. 

See  "  Reflbviw." 
Action  to  Recover  Real  Property. 

See  "  EjKCTMEKT." 

Actions* 

I.  In  general. 

defined   ,    .    ...; >. • 8838 

divided  into  civil  and  criminal 3886 

**  criminal  ^  action  **  defined    8886 

*'  civil   action  "  defined  . 8837 

"  action  "  refers  to  civil  actions • . . . .  8849 

cnly  one  form  of  civil  action 8881 

llUti 
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Aetf  ouB  —  Conti««ed. 

I.  In  cenbral  —  ContittlMd. 

tflvll  and  criminal  remcdiea  not  nefvad «.••«.*...  1809 

designation  of  parties  to  civU  action 3838 

croda-action  by  defendant    < 700 

special  proceedings  are,  for  purposes  of  statute  of  limitations.    414 

II.  Capacity  to  sue.    Sec  "  PAftTies.** 

III.  COUMmMCSMBIfT. 

commenced  by  service  of  summons 416 

for  purposes  of  statute  of  limitations 888-400 

what  deemed   commencement ..«..•  884i 

IV.  JOINDKR  OF   CAUSES.      ScC  "  PLEADIMO." 

V.  Consolidation  op  actions.     See  "  CoNaouoATioH." 

VI.  Severance.     See  "  Severance  op  Actions." 

VII.  Ancillary  to  other  actions  and  remedies. 

for  discovery  abolished .••••...«.« 1014 

by  sheriff  in  aid  of  attachment 665 

by  plaintiff  in  aid  of  attachment 6T7 

VIII.  For  official  acts  and  omissions. 

by  claimant  against  sheriff  for  taking  chattel  in  replevin 1710 

against  constable  for  failure  to  return  execution 8069 

against  constable  for  money  collected  on  execution 3041 

against  municipal  officers  for  public  funds 1926 

by  taxpayer  to  redress  municipal  wrong * 198S 

IX.  On  bonds  and  undertakings. 

by'  party  on  bond  to  people  or  public  oiiicer .*.....     814 

on  penal   bonds    1915 

on  undertaking  on  appeal   1309.  2575 

from  surrogate  s  court   2581 

on  security  to  refund  proceeds  of  sale  in  partition 1^6 

on  undertaking  on  injunction   ^5 

on  bond  for  jail  liberties 160-171 

against  bail   for  discharge  from  arrest   596,     597 

r  on  bond  of  executor,  administrator  or  guardian.., 2608,  2609 

X.  Actions  authorized  by  code. 
1,  For  torts, 

for  vexatious  suit  in  name  of  fictitious  party 1900 

for  unauthorized  and  vexatious  suit  in  name  of  another.  1900 

for  causing  death  b^  nagligenee 1902-1905 

damages  for  arrest  in  violation  of  witness'  privilege 863 

for  levy  on  exempt  property   1894 

for  damages  and  penalty  for  disobeying  subpcena •     868 

payment  of  fine  on  contempt  imposed  as  indemnity  to  ag- 
grieved party  bars  action  for  damages * .  •  f . ,  •  f  •  8884 

*    X  Oh  contractual  and  quasi-coniraciual  liabiHH€s* 

on  judgments 1918 

to  charge  joint  debtors  not  served  in  previous  suit 1987 

by  trustee  against  beneficiary  for  cost«,  etc 101v 

by  surety  against  principal  tor  costs,  etc 1916 

on   securities  representing  court   funds 749 

to  determine  claim  of   dower , 1647 

for  instalments  of  dower  after  admeasurement 1614 

to  sell  lands  for  non-payment  of  dower » « 1614 

•gainst  persons  holding  over   1664 

hj  evicted  purchaser  at  aale  on  execution » 1479 

liar 
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Jetton*  —  Centlnned. 

X.  Actions  authosizsd  by  codk  —  Contiti««L 

2.  On  contractual  and  q%asi«mtractual  UabiKtit*  —  CootiB«ed. 

against  purchaser  from  defendant  in  ejectment 1665 

on  reversal,  by  person  evicted  by  summary  proceeding!. .  2263 

by  person  evicted  during  life  of  life-tenant 2318 

to    compel    conveyance    by    infant    or    incompetent    per- 
son  2846-2847 

by  heir  for  reimbursement  after  sale  of  realty  for  debts.  2801 
against  revoking  party  for  costs  of  arbitration 2884 

on   Saturday  to  be  to  day  other  than  Sunday 6 

trial    of   causes   at   adjourned    term 84 

of  term  of  court  in  absence  of  judge 85 

of  term  to  day  certain  by  direction  of  judge 86 

of  actual  session  to  another  place 41 

of  trial  of  action  to  another  place 41 

not  to  cause  abatement 44 

trial  commenced  may  be  continued  beyond  term 45 

of  court  of  appeals   19T 

power  of  referee  to  adjourn  hearing lOlS 

of  application  for  discharge  from  imprisonment 2209 

hearing  on  arbitration    2868 

in  surrogate's  court 2481 

in  justice's  court 2868-2968 

of  marine  causes  in  New  York  city  court 8186 

AdBilnlatratora. 

See  "  Executors  akd  Administkatoks." 

Admiralty* 

See,  also,  "  Makins  Causes;  "  '*  Vessels." 
New  York  city  court  has  no  admiralty  jurisdiction 817 

Admlsalona. 

of  service  of  summons   484 

by  failure  to  deny 582 

demand  for  admission  of  genuineness  of  document 735 

costs  of  proving  document  after  demand  for  admission 735 

by  members  of  corporations  -^ 888 

Ad  duod  Damnum. 

writ  of  assessment  of  damages  substituted  for ••  1881 

Sec  "  Assessment  or  Damaobs." 

Adultery. 

See  *'  Divorce." 

Ad-rancem  en  tfl. 

to  be  included  in  distribution •• •••••••••..  ^ijw 

what  deemed  in   advancement   •••• 2788 

AdTeme  Ponneeslon. 

See  "  LiMiTATioM  of  Actiohs.** 

Advertisements. 

See  "  JPUBLICATIOK."  

fees  of  printers •••••••••••••••• 8Hff 

1188 
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Affidavit. 

defined    8M8 

who  may  take 842*844 

without  the  state   844 

compelling  party  to  make  deposition  886 

want  of  title,  etc.,  to  be  disregarded 728 

▼erification  of  pleading  by 526 

form  of  verification  of  pleading 626 

to  procure  order  of  arrest   SOT 

▼erified  answer  as,  on  motion  to  vacate  injunction. 680 

of  service  of  notice  as  presumptive  evidence 027 

for  order  to  show  cause   780 

to  be  served  with  order  extending  time 782 

to  be  served  with  order  to  show  cause 782 

of  surety  to  undertaking 812 

of  non-receipt  of  notice  of  protest  of  bill  or  note 028 

of  printer  to  publication  of  notice  026 

of  merits  not  required,  when  answer  verified 080 

to  account  of  executors,  administrators,  etc 2720 

to  inventory  and  account  of  general  guardian 2843 

on  application  for  warrant  of  attachment  in  justice's  court. . . .  2000 

on  requisition  in  replevin  in  justice's  court 2020 

admissibility  of  t*  parte  affidavit  in  justice's  court 8004 

to  be  filed  when  used  in  justice's  court S148 

Acemta. 

limitation  of  action  by  principal  against  agent  for  damages....  407 

limitation  of  action  for  money,  etc.,  received  by  agent 410 

order   of   arrest   for   misappropriating   funds   or   property R49 

in   justice's   court 2805 

verification  of  pleadings  by 525 

Aflrrlenltiiral  I*aw. 

joinder  of  causes  of  action  for  penalties  under 484 

Albany,   City  of. 

recorder  to  prepare  trial  jury  list 1(M1 

Albany,    City    Court    of. 

is  a  court  of  record 2 

special  statutory  provisions  not  affected 3214 

civil     jurisdiction 3223 

jurisdiction  of  actions  for  penalties 322.') 

may  enter  judgment  by  confession 3224 

jurisdiction   of   summary   proceedings   to  recover   posession    of 

real    property 22.'54 

who   mav   serve   summons 3208 

proof  of  service  of  summons ._•  3208 

service  of  complaint  with  summons 3207.  3208 

action  commenced  by  service  of  summons 320J» 

security    for   costs 32(;S  3270 

answer  raisincr  title  to  real  property 3212 

arrest,  attachment  and  replevin  in 3210,  3211 

docketing    jud^ents 2S^ 

execution    on    judgments 3225 

appeal  to  county  court 3213 

section  3301  relating  to  clerk's  fees  not  applicable 3302 

Albany,  Connty  of. 

jail    liberties    for 145 

drawing  of  ^and  jurors  in 1041 

panels  of  trial  jurors  in 1058 

stenographer  of  surrogate's  coirrt 2513 

of   county   court 361 

Albany,  Jvatlee's  Conrt  of. 

name  changed  to  "  City  Court  of  Albany,"  L.  1884,  chap.  122. 
See  "AWAKY,  City  Court  of." 
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New  York  dty  court  cannot  nfttnralize 818 

dlubilit^  during  war  excepted  from  statute  of  limitations 404 

not  entitled  to  jury  of  part  aliens. . . . , 1100 

non-residents  cannot  act  as  executors   , 2612 

non-residents  incompetent  to  aet  as  administrators 2661 

clerk's  fees  on  naturalization ,..*.,..,.., 8806 

Alimony. 

See  *•  Divorcb;  "  "  SapAaATioir." 
Allowmn^eji. 

See  **  Costs." 

AlBi0]iO11S««. 

keeper  eitempt   from  jury  scrrtca. .•.«•.•«•••.•.•••••••.•.••.  1080 

Aaacadment. 

by  inserting  defendant's  true  name • ^1 

to  bring  in  parties , 452 

on  death  or  transfer  of  interest 760 

of  course • 542 

for  delay 542 

service  of  amended  pleadings 543,  798 

of  pleading  on  variance  from  proof 5W>  540 

leave  to  amend  on  decision  of  demurrer , ^7 

aervice  of  amended  complaint  to  sustain  order  of  arrest 558 

to  cure  defects,  irregularities,  etc t 722 

power  to  amend  process,  pleadings,  etc 723 

to  conform  proceedings  to  statute ,..,.,. 724 

action  may  retain  place  on  calendar 723 

to  correct  mistakes,  etc.,  in  condemnation  proceedings.  722-T30,  8868 

order  of  court  required   727 

of  bonds  and  undertakings • 730 

power  of  referee  to  allow , ^ , . .  1018 

of  judgment  against  person  by  fictitious  name   1251 

of  judgment  ducket  of  county  clerk    1209 

to  pericct  appeal 1303 

on  appeal  from  surrogate's  court   1303,  2575 

to  case  on  appeal  from  court  of  claims 277 

of  state   writs    19U7 

mandamus  and  return  amendable  only  by  leave 2OS0 

of  returns  by  sheriff  and  other  officers  725 

of  returns  by   subordinate   courts    725 

of  pleadings   in   justice's   court    2044 

*       on  decision  of  demurrer  in  justice's  court *.  2Ui30 

AndllaFT  Ijettep*. 

See  "Guardian;"  "Letters  of  Aomxnistratioh;  "  "Lbttkis 
Testamentary.** 

A&lmala. 

proceedings  for  allowing  animals  to  run  at  large,  see  "  Strats.** 

Annuities.  

apportionment  of,  on  death  of  person  interested 9T20 

Anotber  Action  Pending. 

ground  of  demurrer  to  complaint « .  •  * 488 

to  counterclaim  495 

AnB-vrer. 

omintcrclaim  in,  see  "  Countbrcx.aiv." 
demurrer  to,  see  "  Demurrer." 
reply  to,  see  "  Reply." 
Terttcatlon  of,  see  "  Vbripxcatiok. 
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I*  Genbkal  provisions. 

pleading  of  defendant   •••• .•••••••••• 48t 

lippearaoce  of  defendant  hy •* 421 

must  be  subscribed  by  attorney , • 421 

contents  of 600 

form  of  denials , , , . . .  SOO 

in  verified  answer 524 

defenses  to  be  separately  stated  507 

■cveral  defenses  or  counterclaims  may  be  pleaded 507 

equitable  defense  may  be  pleaded 507 

partial  defenses 50S 

demurrer  to  partial  defense 508 

demand  for  affirmative  relief 509 

Remand  for  relief  against  co-defendant 521 

judgment  for  part  of  demand  admitted 511 

severance  of  action  on  judgment  for  part  admitted 511 

to  amended  complaint 543 

when  issue  of  fact  arises  on 964 

dilatory  defenses  must  be  verified 513 

judgment  on  frivolous  answer   587 

striking  out  sham    538 

striking  out,  for  disobedience  to  order  for  discovery  of  books, 

etc 808 

waiver  of  objection  by  failure  to  plead 490 

defendant  must  answer  causes  of  action  not  demurred  to 402 

grounds  of  demurrer  not  appearing  on  face  of  complaint  may 

be  pleaded 498 

limitation  of  action  must  be  pleaded 413 

cause  of  action  barred  by  limitation,  not  available  as  defence.  397 

verification  of  counterclaim  only , 527 

verified  answer  deemed  affidavit  on  application  for  injunction.  630 

when  new  matter  in,  deemed  controverted  without  denial....  522 

admitted  by  failure  to  reply 522 

II.  Sebvick  op. 

when  to  be  served , 422 

on  co-defendant 521 

time  to  serve  when  defendant  arrested 566 

time  to  serve,  when  summons  served  on  guardian  ad  Utem  oi 

absent  infant 473 

III.  Ik  specific  actions. 

By  or  against  corporations. 

to  require  proof  of  incorporation  • .  • •  • » • 1776 

misnomer  to  be  pleaded  » 1777 

extension  of  time  to  answer  in  action  on  bill  or  note. . . .  1778 

order  for  trial  in  action  on  bill  or  note 1778 

By  or  against  executors  and  administrators, 

ilrst  served  or  first  appearing  to  make  answer 1817 

separate  answers  only  allowed  by  direction  of  court 1817 

want  of  assets  not  to  be  pleaded 1824 

Divorce. 

need  not  be  verified..... •••••••» 1757 

in  Partition. 

uukj  controvert  interest  of  parties •••••••••...•  1548 

In  replevin. 

lilegation  ot  title 1720 

%iay  set  up  title  in  third  person 1723 

«2egation   of  possession  of    land  on  which  cluittel   dis- 
trained doing  damage  ..,.. 1724 
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Aasiwer  —  Contlnwed. 

III.  Im  specific  actions  —  Continued. 
Joint  debtors. 

in  action  to  charge  debtors  not  personally  summoned  in 
first  suit , 1080 

Mandamus. 

rules  apply  to  alternative  mandamus 2077 

In  summary  proceedings  to  dispossess 9444,  2445 

In  justices'  courts. 

form,   contents   and  verification   of SOH'^ 

denials     , 2^'X^ 

plea  involving  title  to  real  property ..; 2351 

In  condemnation  proceedings. 

form  and  contents  8305 

denials  ,- 8863 

I.  Gekeeal  provisions. 

1.  When  appeal  may  he  taken. 

certiorari  not  to  issue  when  appeal  may  be  taken 2122 

when  party  may  appeal 12W 

person  interested  may  ajipeal  though  not  party 1296 

person  interested  not  heard  until  substitution 1296 

no  appeal  from  order  until  entered 1304 

proceedings  to  compel  entry  of  order 1304 

annulling  order  for  failure  to  enter l.^>4 

no  appeal  from  judgment  or  order  by  default 1294 

order  preferring  cause  for  trial  not  appealable 793 

refusal  of  judgment  on  frivolous  pleading  not  appealable.  537 
judgment  of  reversal  granting  new  trial  not  appealable...  1318 
what  orders  on  habeas  corpus  or  certiorari  to  inquire  into 

detention  arc   appealable    2058 

when  people  may  appeal  on  habeas  corpus  to  inquire  into 
detention 2060 

%  Taking  the  appeal. 

how  taken 1300 

extension  of  time  to  appeal 784,    785 

extension  of  time   for  appeal  by  heir,  etc.,  of  deceased 

party 78& 

title  of  action  not  changed  on 1295 

designation  of  parties  to  appeal 1296 

when  party  sues  or  defends  as  poor  person 466 

when  adverse  party  has  died  before 1207 

after  death,  not  heard  until  substitution  of  representative 

of  decedent 1297 

failure  to  substitute  on  death  of  party  pending  appeal...   129S 

order  of  substitution  by  appellate  court  after  appeal 1290 

service  and  filing  of  notice  of 1800 

filing  of  notice  of  with  clerk  of  surrogate's  court  upon 

appeal    to    court    of    appeals 1300 

notice  to   sj>ecify  interlocutory  judgment  or  intermediate 

ortlcr    for    review     1301 

scrviv.c  of  notice  on  rcspundtnt  when  attorney  tiM   found.    1302 
service    of    notice    when     respondent    and    attorney    not 

found   1302 

amendments    to    per  fret    ajipcal .  .  .  < 1.303 

papers   to    J>e   tran6niitlo<l   to   ajipellate  court 1315 

size    of    pa|)crs   on 796 

exceptions  to   decision    j>art   of  papers  <m  appeal* 094 

from   final    order   prantinj?   peremptory  inandairaus 2087 

from  final   order    on    aliei nnti\e    mamlannis 20S7 

from  final  order    awarding    writ    uf   prohibition 2101 
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iyp>«l»  ^-  Cemtlmwed. 

I.  GxifssAL  PSOVI9IONS  —  Continticd. 
2.  Taking  the  o^^«/ —  ContioiMd. 

Irooi   Aoal   order*    in    lumiaary   proceedings  to    feeorer 

posscsMon  of  land 2M0 

from  order  or  judgment  on  award  in  arbitration 2381 

from  order  of  county  court  in  aupplementary  proceedinjr.  2433 

from  final  orders  in  condemnation  proceedings 8876 

by  plaintiff  from  judgment  for  defendant  in  condemna- 
tion proceeding  <    «•• .•••.••••.. 8376 

8.  Case  on  appeal,  sM  **  Cah." 

4L  Security  and  nndertakinge, 

respondent  may  waive .•••••••• 1806 

deposit  in  lieu  of  undertaking 1806 

undertaking  to  be  filed 1307 

order  for  new  undertaking  pending  appeal , 1808 

action  on  undertaking 1800 

undertaking  by  municipal  corporation  for  star 1i314 

undertaking  to  suspend  sale  pending  appeal  from  refusal 

of    specihc   performance 1328 

undertaking  to  sUy  warrant  to  dispossess  occupant.  22G1,  22f^ 

.  appointment  of  receiver  pending 718 

admitting   prisoner  to  bail    pending   appeal. .  2000,  2061,  2063 

2064 
ik  Sta^f  of  proeeedingst 

sUy  of  proceedings  nendin^ 1310 

of  more  than  thirty  days  without  security  prohibited....  Idol 

time  of  stay  not  part  of  period  of  limitation 1256 

tale  of  perishable  property  notwithstanding  Stay 1310 

pMding  motion  for  leave  to  appeal  to  catirt  of  appeals...  1316 

superseding  levy  on  personal  property  on 1311 

order  dispensing  with  or  limiting  security  for  stay 1312 

on  appeal  by  state  or  county 1.313 

•     on  appeal  by  municipal  corporations 1314 

suspension  of  sale  pending  appeal  from  refusal  of  specific 

performance 1328 

cancellation  of   lis  pendens  pending  appeal   from  refusal 

of  specific  performance   1323 

on  Avpetil  from  judgment  in  action  for  dower 1616 

pending  appeal  from  final  order  on  mandamus 2067 

pending  Appeal  from  final   order   awarding  writ   of  pro- 
hibition  I.  -aioi 

order  suspending  lien  of  judgment  on 1256 

operates  from   entry  on  docket 1257 

;_  in  counties  where  transcript  f^lcd 1258 

restoration  of  lien  on  afflrmance  or  dismissal 1250 

ih  Hearing;  questions  reviewed. 

proference  of  appeal  Involving  title  to  ofRce 220 

from    judgment   declaring   statute   unconstitutional.  701 
in  actions  by  or  against  persons  acting  in  repre- 
sentative capacity 701 

in  actions  on   undertakings  on  appeal  to  court  nf 

appeals tOl 

case  to  be  made  on  appeal  from  judgment  007 

<                      when  eas«  ns  appeal  not  necessary 008 

from  order  on  motion  for  new  trial  on  judge's  minutes 

.     .          to  be  heard  on  caaa  tattled 900 

. .   froos    jadgment    brings    up    interlocutory    judgment    or 

....     order  specified  in  notice 1316 

.     rcmarii^  and  eomments  of  triai  juuge  may  be  reviewed..  88 

.    ..    exceptions  to  be  reviewed  on  appeal  from  judgment....  OOff 

.-    «iccpH«a  to  finding  of  fact  not  tupnorted  by  etiuence..  003 

from  order  for  new  trLil  on  judge  s  mirihtes. .' 000 

.  .inmx    judgment,  where    special    or   general  vcMtct    ren- 

...  dcrcd t«<i.»i I.. .»».•»... I 118< 

trom  order  removing  ^--r   froiu  coup*v  murt   M4 

1  -t    m'e 
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Appeals  —  Continued.  .  .       ^ 

I.  General,  provisions  —  Continued. 

6.  Hearing;  questions  reviewed  —  Continued, 

review  ot  order  of  court  other  than  that  in  which  action 

pcndinj? 774 

from  order  for  new  trial  brinies  up  judgment  of  reversal.   1318 
review    of    judgment    of    condemnation    on    appe«l    from 

final    order    3375 

remarks  or  comments  of  judee,  duly  exeepted  to,  skall 

be   subject  of   review 1323a 

T.  Determination  of  appeal;  judgment, 

judgment  or  order  determining  appeal 1317 

final  judgment  on  affirmance  of  interlocutory  jtidgment..  1224 
cancelling  or  correcting  docket  on  reversal  or  modifica- 
tion   1321 

enforcing  affirmance  or  modification  of  judgment 1319 

enforcins  affirmance  or  modification  of  order  . . . .  ^ 1320 

on  reversal  on  law  only,  action  for  wrong  not  abated  by 

^  death  of  judgment  debtor 764 

lien  of  reversed  or  modified  judgment  pending  appeal  to 

court  of  appeals  1321 

cancelling  or  correcting  docket  on  reversal  or  modification 
by  court  of  appeals , • . .  1322 

8.  Restitution. 

when  ordered ......*...  1323 

not  to  affect  title  of  purchaser 132S 

when  property  sold   1323 

on  reversal  of  final  order  in  summary  proceedings  to  re- 
cover possession  of  land 2263 

on  reversal,  of  decree  or  order  of  surrogate's  court 2587 

9,  Costs. 

certain  provisions  not  applicable 3237 

on  appeal  from  final  judgment. 8288 

on  appeal  from  interlocutory  judgment  or  order 8239 

on  appeal  to  supreme  court  or  appellate  division 3251 

on  appeal  to  court  of  appeals 3251 

for  delay  on  appeal  to  court  of  appeals.....^..*...  3251.  3254 
on  appeal  to  supreme  court  from  N.  Y.  municipal  court..  8218 
on  appeal   b:^  plaintiff   from  judgment  for  defendant  in 
condemnation  proceeding  •  ••• .••.!«• 3376 

n.  In  special  ntocBEDiNcs. 

?ovemed  by  provisions  relating  to  appeals  in  actions 1361 

rom  order  ot  supreme  court  affecting  substantial  right 1356 

to  appellate  division  from  orders  of  another  court •  •  •  18S7 

limitation  of  time  1350 

method   of  perfecting    1360 

stay  of  execution  pending  appeal.. .t..*. 1360 

hearing 1360 

appeal  from  final  order  brings  up  preceding  orders 1358 

entry  and  enforcement  of  order  determining... • 1360 

III.   To  COURT   OF   APPEALS. 

1.  When  appeal  may  be  taken. 

jurisdiction  of  appeals  from  final  judgments. •     190 

from  final  orders •     190 

from  orders  granting  new  trials 190 

on  questions  certified  bjf  appelate  darisioii 190 

appeals  from  inferior  courts  limited 191 

when  appeal  to  be  taken  only  by  leave  of  oourt. 191 

limited  to  questions  of  law 191 

BO  appeal  from  unanimous  affirmance  in  oertaiB  cases,  un- 
less allowed 191 

what  appeals  may  be  taken 18M 

"""Mia  motion  for  leave  to  be  made • 1810 
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Appeals  —  CeatlB«e4. 

III.  To  cousT  OP  ATPKALS  —  Continued. 

1.  fVhen  appeal  may  be  taken  —  Continued. 

limitation  of  time  to  appeal 

from    final   judgment    after   affirmance   of    interlocutory 

judgment 1336 

from  refusal  of  new  trial  by  appellate  division 1886 

from  final  order  in  summary  proceedings  to  recover  pos> 
session  of  land  to  be  taken  only  by  leave 2261 

2l  Questions  reviewed. 

limited  to  questions  of  law 191 

unanimous  decision  that  evidence  supports  judgment  not 

reviewable 191 

reversal  below  presumed  not  to  be  on  facts 1338 

Suestions  reviewed 1337 
ecislbn  by  divided  court  that  evidence  supports  finding. .  183t 
Affirmance  of  interlocutory  judgment  on  appeal  from  final 

judgment 1350 

denial  of  new  trial  on  appeal  from  final  judgment 1350 

exception   not   necessary  to  review  judgment  on   verdict 

iUDJect  to  opinion  of'^  court 1839 

case   on    appeal    from    judgment    on    verdict   subject    to 

opinion  ot  court   1339 

judgment  on  determination  of  appeal 188T 

8.  Security;  stay  of  proceedings. 

q>ecial  provisions  regulating  secttrity  not  affected 1333 

security  to  perfect  appeal 1320 

two  or  more  undertakings  in  one  instrument 1334 

sureties  to  undertaking 1334 

service  of  undertaking  and  notice  of  filing 1334 

undertaking  need  not  be  approved 18SS 

notice  of  exception  to  sureties 1335 

notice  of  justification 1335 

justification  of  sureties  1335 

reference  on  justification  of  sureties 1335 

expenses  of  reference  on  justification 1835 

admitting  prisoner  to  bail  pending  appeal 2062-2064 

stay  pending  motion  for  leave 1310 

security  to  stay  execiuion  on  judgment  for  money 1327 

order  tor  further  undertaking  to  stay  execution 1327 

Stay  of  execution  on  judgment  for  delivery  of  property. .   1328 
on  appeal  from  judgment  or  order  of  affirmance. .  1332 

on  judgment   for  chattel 1320 

on  judgment  directing  execution  of  conveyance. . .  1330 
on  judgment  for  sale  or  possession  of  real  prop- 
erty   1381 

on  judgment  of  foreclosure  and  for  deficiency. . . .  1331 

4.  Hewing;  determination,  etc. 

preference  of  appeal  involving  title  to  office 229 

of  second  and  subsequent  appeals 196 

of  appeals  from  unanimous  afflrmances  by  appellate 

division 791 

of  appeals  from  decision  of  surrogjate 791 

of  actions  by  or  against  persons  in  representative 

capacitT 791 

of  appeals  from  judgment  declaring  statute  uncon- 
stitutional   791 

when  party  has  died  pending  the  action 701 

rendition  of  judgment  absolute.. ^ ^....  194 

judgment   on   special   verdict    1187 

may  grant  leave  to  amend  on  decision  of  dcwut'ier 40T 

remittitur 1M 

costs -'..,.; ^251 

damages  for  delay 3231.  3254 
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IV.    To   APPELLATE    DIVISION. 

I.  Applications  fof^  provisional   remsdlHS  and  ord$rt  without 

notice. 
may  vacaU  or  modify  without  notice,  oirden  made  with* 

out  notice » 1S48 

may  grant  order  applied  for  witliout  notice  and  refuted 

below  .  . 1S48 

may  n-ant  provisional  remedy  applied  for  without  notice 

and  refused  below   1S48 

X  When  appeal  may  be  taken. 

limitation  of  time 1361 

final  judgments , 1346 

interlocutory  judgtnettts 1349 

orders  . : 1347 

orders  out  of  court , 134S 

from  court  of  claims , . , 275 

See  infra,  V,  From  court  of  claims. 

5.  Undertaking;  stay  of  proceedings. 

appelltte  division  may  grant  stay » ^ « 13IS 

security  not  requirea  to  perfeot«..  .*. 1891 

stay  of  execution  on « 4 ..»-...  * 4 1851 

when  undertaking  operates  as  stay 18B2 

4«  Hearing;  ^Msticnt  r4vtei»ed. 

papers  on  which  appeal  heard i 18S8 

'    •     •        papers  to  be  filed 1SS8 

where  heard  . , , 1395 

transfer  of  appeal  to  another  department. ..;......  281,  1399 

certified  copy  of  order  to  be  transmitted  to  CtfUhty  clerk.  1395 

preference  of  appeal  InvoWlng  title  to  office,., 229 

from  judgment  declaring  statute  unconstitutional. .     T91 
in  actions  by  or  against,  persons  Acting  in  repre- 
sentative capicity , . , 791 

from  decision  of  surrogate. . . . , .  ^ 791 

queathms  reviewed  on  appeal  from  judgments 1S4« 

from  judgment  on  decision  of  report  - , 99- 

from  final  jiidgmcrft  after  affirmance  of  interlocu- 
tory judgment 1S50 

from  final  Judgment  after  denial  of  deW  trial  by 
appellate  division  1850 

6.  DeteritiinatioH    and'  fudgmtnt. 

on  a^))eal  from  judgmt^nt  on  decision  «r  report 993 

■entry    of   order   on   determination 1355 

entry  of  judgment  -on  order  determining". IS.j."* 

judgmcnt-rull     on    determination...... .,.,.,*».{..•.  1U54 

^''    V.  Trom'  court  op  claims.,  ,, 

from  orders  and'  fudgasenta   ,..*', , 275 

questions  reviewable ,r . , 275 

practice. .  .   .  ^ *.......*.' • 275 

limm  ioT  taking  appeal -..^ ....,.« 276 

notice  of.  appeal « 276 

Mttl<nnttt  of  oase 277 

.    .service  of  case  on  appeal ..,....., 277 

amendmenta  t»  fcase 277 

preference  of  appeals  t ; 278 

9ue8tions.  reviewable  .  ,.,..«..... » 279 

jttdgnaDt  •  •  *....«..k«.i.,...° .■•.••••••.•••••  271 
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Appeals  —  Contlnved. 

VI.  ErQM  8UWIPCAT»*9  COUH. 

1«  WktH  appeal  may  b§  taken, 

how  determination  of  surrogate  reriewed 3481 

when  party  tnav  appeal 2568 

after  Jufv  trial  in  N.  Y.  county  of  proceedings  for  pro- 
hate  of  will 2647 

«ftcr  jury  trial  of  proceedings  to  sell  decedent's  realty  to 

pay  debts 2549 

from  decicA  for  distribution  on  sale  of  realty  for  dece- 
dent's debts 2791 

no  appeal  from  decree  or  order  on  default 2568 

when  person  not  a  party  may  appeal 2569 

to  what  court  appeal  liea 2570 

time  to  appeal 2572 

designation  of  parties  to  appeal 1203,  2575 

necessary  parties  to   2878 

bringing  in  additional  parties  after  appeal 2578 

snbstitation  of  representative  of  deceased  party. . . .  J207,  2575 

proceedings  when  party  dies  pending  appeal 1208,  2575 

order    of     substitution    of     representative     of    deceased 

party 1299.  2575 

service  trf  notice  of  appeal 2574 

appellate    court    may    supply    defect    in    perfecting    ap- 

^  peal 1803,  2576 

fees  for  certifying  papers 2567 

stipulation   waiving  certification  of  papers 2567 

Sl  Security^  stay  of  proceedings. 

security  to  perfect  appeal 2677 

undertaking  to  stay  execution 2578 

undertaking  to  stay  commitment  for  disobedience  to  de- 
cree or  order 2579 

amount  of  undertaking  to  stay  procecdinga*  • » 9^^ 

nndv^»kiQg  on  appeal 1805-1300,  2575 

. . .  regjU}sitC9  of  undertaking «...« ,.,...  2581 

action  on  undertaking ^  ^81 

suspension  of  decree  for  probate  by '.  2682 

powers  of  executors  and  fu)annistrators  pending  appefls.  2582 

decree  revoking  probate  or  letters  not  stayed 2583 

removal,  etc.,  of  executor,  administrator  or  guardian  not 

stayed 2583 

removal,  etc.,  of  testamentary  trustee  not  stayed 2583 

appointment  of  temporary  administrator  or  appraiser  not 

stayed 2588 

perfected  appeal  stays  proceedings  in  cases  not  expressly 
provided  for 2584 

IL  Hearing;  questions  rcviexved. 

bringing  up  intermediate  orders  for  review........ 2571 

brings  up  for  review  each  decision  excepted  to 2545 

fq^y  b<  on  law  or  facts , 2576 

f^^ts  reviewable  only  on  case  settled * 2576 

appellate  court  has  same  power  to  decide  facts  as  surro- 
gate * » 2586 

ppp^ilate  court  may  uke  furtjber  testimony  and  appoint 

reterw^ 2586 

immaterial  error  in  admitting  or  rejecting  evidence  to  be 
disregarded  •  ••  .». .«,» 2545 

4.  Determination  and  fudgment. 

judgment  or  order  on  appeal 2587 

awarding  restitution  on  reversal ..«•*......  2587 

order  to  be  transmitted  and  carried  inio  effect 2585 

jtiry  trial  on  reversal  in  probate  cases 2688 

awtrd  of  coitc 2589 

cottt  same  as  in  suprenu  Murt .......•••.. 2560 
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Vll.    To  SUPRBMB   COUKT   FKOM    ZKFERIOK   COURTS. 

when  appeal  may  be  taken Id40 

orders  affecting  substantial  rights  appealable 1342 

from  New  York  mtinicipal  court 3213 

where  and  how  heard    1344 

Iknltation  of  time  to  appeal 1341,  1343 

security   rot   reauired   to   perfect 1341,  1343 

security  to  stay  execution 1341,  1343 

to  be  heard  by  appellate  division,  except  in  first  and  fourth 

departments 1344 

to  be  heard  by  appellate  term  in  first  and  fourth  departments.  1344 

allowance  of  appeal  to  appellate  division,  first  department....  1344 

where  judgment  or  order  on  appeal  entered 1345 

judgment  on  appeal  from  N.  Y.  municipal  court 3213 

allowance  of  appeal  to  appellate  division 1344 

stay  on  appeal  to  court  of  appeals. 1345 

Vni.  From  city  court  of  Kkw  York. 

to  supreme  court  from  judgment 31W 

from  order  or  interlocutory  judgment 3189 

where  and  how  heard 1344 

time  to  appeal 3190 

clerk's    fees    for    certifying   papers 3194a 

stipulation  waiving  certification  of  papers 319te 

hearing  of  appeal   3190 

exercise  of  discretion  may  be  reviewed 3189 

stipulation    for    judgment    absolute    on    affirmance    of    order 

granting   new    trial 3191 

when  appeal  may  be  taken  to  appellate  division 3191 

practice  and  nroceedings  on  appeal  to  appellate  division....   3192 

time  to  appeal  to  appellate  division 31J13 

enforcing  determination  of  appellate  court 3194 

judgment  absolute  on  affirmance  of  order  granting  new  trial.  3191 
costs 3251 

IX.  From  local  courts  of  Albany  and  Troy. 

to  county  court  from-  Albany  city  court 3213 

to  county  court  from  Troy  justice's  court 8218 

X.  From  justiocs'  cottrts. 

1.  fVhin  appeal  may  he  foken. 

who  may  appeal 8046 

judgment  reviewable  onlv  by  appeal 8044 

to  county  court  from  order  on  claim  to  surplus  oa  sale  of 

strays .' 8005 

to  supreme  court  from  order  on  claim  to  surplus  on  sale 

of  strays 8096 

from  order  on  demand  for  possession  of  strays 3102 

from  final  order  on  proceedings  for  sale  of  stray 8104 

from  judgment  foreclosing  mechanic's  Hen 8400 

Sl  Taking  the  appeal;  justice* t  return, 

to  what  court  appeal  to  be  taken 8045 

when  and  how  taken 3046 

service  of  notice  on  justice 8047 

payment  of  costs  and  justice's  fee 8047 

service  of  notice  on   respondent 8018 

supplying  defects,  etc.,   in  perfecting  appeal...... 3010 

demand  of  new  trial  as  of  right 8063 

justice's  return 9063 

return  after  tcm  of  office 3064 

compelling  further  return   3055 

8.  Stay  of  execution. 

undertaking  to  stay  execution • 9Q50 

filing  undertaking  when  justice  is  dead 
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X.  FsoM  jusTZCBs'  COURTS  —  Continued. 
4.  Hearing  and  determination, 

hearing  .  .   •••..«•• •  8M2 

papers  on  appeal 9063 

stipulation   oy   respondent   for   reversal 3062 

dismissal  for  failure  to  prosecute 3062 

determination,  when  justice  unable  to  make  return 3056 

determination,  when  error  in  fact  alleged 8057 

setting  off  costs  and  recovery 3059 

costs  below  included  in  disbursements 3060 

judgment 3063 

jud^ent-roU 3061 

restitution  on  reversal 3058 

new  trial  on  appeal  from  Judgment  by  default 3064 

proceedings  on  new  trial  before  justice 3065 

costs  of  appeal 3063 

to  whom  costs  awarded 3066 

amount  of  costs  •  . 8067 

6.  Kew  trials  of  right  on. 

Sec  "  Justice  of  th«  Peace;  "  "  New  Teial." 

Appearanee. 

in  person  or  by  attorney 55,  2528 

of  one  attorney  for  more  than  one  defendant 470 

time  for  .  .  421 

when  summons  served  on   guardian  ad  litem  of  absent 

infant 473 

how  made 421 

notice  or  pleading  to  be  subscribed  by  attorney 421 

without  demand  tor  copy  of  complaint 422 

voluntary,  it  equivalent  to  service  of  summons 424 

demand  for  copy  of  complaint 479 

motions  on  detault  of  appearance 768 

after  appearance,  papers  to  be  served  on  attorney 799 

demana  for  notice  ot  assessment  of  damages  is  not 1219 

in  person  or  by  attorney  in  condemnation  proceeding 3364 

•  of  infant  or  incompetent  person  in  condemnation  proceeding. . .  3363 

to  oppose  application  for  sale,  etc.,  for  corporate  real  property. .  3303 

in  surrogates  court,  jurisdiction  acquired  by  appearance 2474 

effect  of  appearance 2i^W 

may  be  in  person  or  by  attorney 2528 

person  not  cited  on  probate  of  will 2A17 

persons  interested  on  application  for  probate  of  heirship.  2655 

of  persons  not  cited  on  i^>plication  for  administration ....  2663 

In  justice's  court,  action  commenced  by 2876 

in  person  or  by  attorney 2886 

of  guardian  .ad  litem  for  infant 2887,  2888 

proof  of  attorney's  authority   2890 

to  wait  one  hour  for 2893 

of  plaintiff,  when  defendant  arrested • 2899 

Appellate  Division. 

I.  CoifSTtTtrriON  of  covet. 

a  court  of  record 9 

seal  of 232 

designation  of  justices  of 220 

must  be  filed 223 

revocation 222 

judge     not     disqualified     when     policyholder     of     insurance 

company    46 

associate  justice  may  preside    2^8 

quorum     220,  230 

number  of  justices  necessary  to  decision. •.  220.  230 
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Appellate  Division  —  Continued. 

I,  Constitution  of  court  —  Continued. 

appointment  of  times  and  places  of  terms 226 

of  terms  to  be  published 226 

of  extraordinary  terms  of  234 

location  of  courts 220 

reports  of,  see  "  Supreme  Coust  Reported** 

II.  Officers,  crn'RTHorsrs,  etc. 

Afipointment  of  clerk    89.  221 

deputy  clerks 221 

librarian    221 

stenofn^phers  221 

attendants  gj 

consultation  clerk  In  fourth  department 221 

reporter   220,  244-280 

caertc  must  attend  term ...,..,♦ 242 

attendance  of  officers  at  term , 242 

paynient  of  fees  and  expenses  of  officers 248 

stationery  and  minute  books «...  242 

heating,  etc.,  of  courtroom    242 

telegraphing  day  calendar  to  county  elefkt 242 

III.  Jurisdiction  and  powers. 

powers  of  justices   of    « .».««.•..     220 

appointment  of  special  and  trial  terms  by 232 

assignment  of  justices  to  bold  trial  and  special  terms ».     232 

dvsif nation  of  temporary  jail  by  presiding  justicf..  135,  1.%,     144 

transfer  of  appeals  to  another  department.., 220,    2S1 

power  to  make  rules «.,..,..  .,i .     220 

jurisdiction «...,. 220 

submission  of  controversy  to 1279-1281 

may  vacate  or  modify  without  notice,  orders  made  witbont 

notice 1S48 

may   grant    order    applied    lor   without   notice,   and    rcfnacd 

below 1M8 

may  grant  provisional  remedy  applied  for  without  notioe  niid 

refused  below 1848 

nay  grant  stay  pending  appeal « .  1848 

may  hear  exceptions  in  first  instance ««....  1000 

motion  for  new  trial  to,  when  trial  by  court  or  referee.  • .  •  • .  1001 

judgment  on  motion  for  new  trial  in  first  instance 1227 

judgment  on  appeal  from  judgment  where  apeciat  or  general 

verdict  rendered ^121 

may  supply  defects  and  irregularities * 722 

may  grant  leave  to  amend  on  decision  ef  deararter 497 

when  mandamus  granted  by 2009 

Sec  "  Mandamus."  

when    writ  of  prohibition   granted  by 2008 

See  "  Prohibition." 

when  certiorari  to  review  granted  by S124 

Sec  "  Certiorari." 

IV.  Appeals  to.     See  *'  Appeals."  , 
Apportionment. 

rent^.  annuities  and  dividends  on  dta^  of  perf^n  Intertited. . .  2m 

reforcnco  on  application  for  appoit^tment. 827 

of  Vfs^cl  attichcd (J61 

appointment  of,  for  estate  of  rlrcrdent 2711 

on  -ippliration  to  mortRnyie  (leredent's  realty  to  pay  debts  2760 

by  stirrocntr's  cotirt  not  stjycfi  by  appeal 2583 

apprai'^ai  of   dcre«ient's  estate 2711 

Clerks  of  surrojratf's  courts  not  to  act  as 2509 

fees.  In  surrogate's  court r . .  8606,  2711 
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I.   ThB  SUBlilSUOK. 

when  submission   cannot  be   made 2866 

what  controversies  may  be  submitted 2806 

eicecution   and  acknowledgment   of   submission 2366 

may  stipulate  for  entry  of  judgment  on  award 2866 

appointment  of  additional  arbitrator  or  umpire 2367 

additional  arbitrator  or  umpire  to  sit  with  original  arbitrators.  2367 

appointment  of  time  and  place  for  bearing 2368 

notice  of  hearing 2368 

adionrmnrnta 2368 

oath  of  arbitrators 23G9 

arbitrator   may  issue  subpcena 854 

requiring  attendance  of  witnesses 2370 

all  the  arbitrators  to  meet  2371 

fees  of  arbitrator* *. . . .  2371 

riaht  to   revoke   2888 

Who  ma^  exercise  right  to  revoke 2883 

tubmisaion  cannot  be  revoked  after  close  of  hearing*.'. 2888 

revocation  of  submission  by  death  of  party  before  award....  2382 

by  appointment  of  committee  for  party 3382 

party  revoking,  liable  for  costs,  damages  aqd  expenses 2384 

recovery  against  party  revoking  limited  to  actual  damages...  2886 
effect  of  futile  submittion  on  limitation  of  action 411 

II.  Tkk  awakd. 

award  by   majority 2871 

mav  require  oayment  of  fees  and  expenses 2871 

to  be  acknowledged  or  proved   2872 

motion  to  confirm 2373 

notice  of  motion  to  conUrm  2373 

upon  what  grounds  vacated 2374 

when  award  may  be  moditied  or  corrected 2375 

when  motions  to  vacate,  modify  or  correct  award  to  be  made.  2376 

stay  pending  motion  to  vacate 2870 

costs  on  vacating 2876 

rehearing  on  vacating 2374 

proceedings  on  death  of  party  after  award 2882 

proceedings  where  committee  appointed  for  party  after  award.  2882 

III.    RWTtT   0»    JUDGMKNT. 

entry  of  judgment  On  award   2878 

in  what  county  judgment  to  be  entered » . . . .  2360 

costs  on  entering  judgment   2378 

judgment-roll  3379 

docketing   judgment 2370 

effect 2380 

enforcement 2380 

appeal  from  order  or  judgment 2381 

entry  on  death  of  party  after  award 2382 

right  of  action  in  affirmance,   disaffirmance  or  modification, 
not  affected 2386 

AraaT- 

•  pay,*  pensions,  rewards,  arms,  etc.,  exempt  from  execution 1393 

Avreat. 

See,  also,  *'  Provisional  RBMSDias,** 

I.  Wkxn  obdbr  mat  issub. 

writ  of  ne  exeat  abolished M8 

in  civil  casea  only  when  expressly  authorised 548 

right  to,  dependent  on  nature  of  action 549 

loir   non-payiu«nt   of   eoita 16 


INDEX. 

Arrest  —  Continued. 

I.  Whbn  order  may  issue  —  Continued. 

for  non-payment   of  contract  debt 16 

allesration  of  fraud  in  contracting  debt 540 

actions  for  funds,  etc.,  of  state,  municipalities,  etc 549 

complaint  demanding  performance  of   act 550 

right  dependent  on  extrinsic  facts 550 

when  of  right 651 

when   discretionary    651 

arrest  for  fraud,  not  affected  by  judgment  for  price,  etc. . . .     552 

foreign  judgment  does  not  affect  right 652 

against  person   usurping  office. ^ 1949 

prisoner  may  be  committed   for  civil  contempt  on  discharge 

from  custody  £282 

in  habeas  corpus,  of  person  about  to  remove  prisoner...  2054-2057 

new  order  of,  against  escaped  sick  prisoner 127 

of  juror  for  non-attendance 1110,  1153 

of  d^tnquent  on  warrant  to  collect  fine 2296 

II.  Exemption  akd  privilege  prom  arrest. 

not  abridged  by  provisions  relating  to  justices*  courts 2904 

women  not  to  be  arrested,  except,  etc •»• 55S 

lunatics  and  idiots  to  be  discharged 564 

infants  under  fourteen  to  be  discharged 654 

persons  sued  in  representative  capacity  not  to  be  arrested...  555 

privilege  from 664 

of  officers  of  court 665 

of  attorneys   665 

of   witness   860 

of  officer  conveying  prisoner  through  another  county. . .  119 

of  prisoner  being  conveyed  through  another  county...  119 
officer  of  unincorporated  association  exempt  in  action  against 

association 1921 

discharged  insolvent  debtor  exempt 2213 

privileged  persons  to  be  discharged 564 

discharge  of  witness  arrested  in  violation  of  privilege 861 

what  judges  may  discharge  witnesses  illegally  arrested 862 

order  discharging  privileged  person   does  not  bar  second  ar- 
rest    664 

of  witness  in  violation  of  privilege  is  void 863 

damages  for  arrest  of  witness  in  violation  of  privilege 863 

liability  of  sheriff  for  arrest  in  violation  of  privilege 864 

ni.  Thb  order. 

who  may  grant  order 656 

when  to  be  made  by  court  only 551 

time  for  rendition  of  linal  decision 710 

proof  required  to  procure 657 

when    granted 668 

when  granted  without  complaint 558 

service  of  amended  complaint  to  sustain  order 668 

may  be  granted  on  counterclaim 720 

not  granted  with  injunction  or  attachment,  except,  etc. ..... .  710 

in  actions  against  joint  debtors 1940 

when  security  given  on  appeal ,  , .  661 

not  granted  on  submitted  controversy 1281 

contents  and  form  of  order 661 

to  whom  order  directed 561 

bail  to  be  specified 661 

papers  to  be  filed 662 

security  upon  order  by  court 56t 

security  upon  order  by  judge 669 

undertaking  not  impaired  by  removal  of  action  from  county 

court 846 
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Arrest  —  Contlnvftd* 

III.  Tbk  ow>n  — Contintwd 

accurity  for,  not  required  from  state,  municipality,  etc 1990 

liability  of  state,  municipality  or  officer  for  damaget 1990 

arrest  in  proceedings  supplementary  to  execution.......  2437-2439 

right  to  replevy  when  order  of  arrest  has  issued 1714 

costs  for  procuring  order  of  arrest.. 82S1 

^V,  Vacating  or  modifying  orosr. 

to  whom  application  to  be  made 568 

time  for  ««ndition  of  final  decision. 719 

when  order  granted  before  service  of  complaint 558 

time  for  making  application  to  vacate 607 

time  for  making  application  to  increase  security 567 

V.    EXKCUTING    THE    ORDXB. 

how  order  executed 663 

order  of,  from  N.  Y.  city  court  to  be  executed  by  sheriff 339 

attachment    Issued    by    surrogate    may    be    executed    in    any 

county 2515 

limiting  time  for  execution 561 

when  permitted  on  Sunday 6 

copy  of  papers  to  be  delivered  to  defendant 662 

sheriff  not  to  take  reward  for  waiting  for  prisoner '    114 

Srisoner  may  be  conveyed  through  another  county 118 

elivery  of  order,  etc.,  to  sheriff's  successor 187 

filing  papers  if  bail  not  given 690 

of  sheriff  by  coroner 174 

in  action  in  which  sheriff  is  plaintiff 179,  180 

sheriff's  fees  for  serving  and  executing  order 3807 

VI.  Custody  and  dxtbntion  op  prisoner.     See,  also,  "  Imfrison- 

MINT." 

custody  of  prisoner .«..«• 110 

term  of  imprisonment  limited • Ill 

support  of   prisoners. , 112 

sheriff  not  to  charge  ior  food,  etc 113 

charges  for  lodging,  etc.,  of  prisoner 115 

prisoner  may  send  for  necessaries • 116 

charges  for  rent,  eta,  prohibited 117 

rewards  other  than  fee*  allowed  by  law  prohibited 117 

when  entitled  to  jail  liberties 149 

time  to  serve  answer  of  person  arrested 566 

bow  sheriff  confined .  .*. ,. 175 

place  of  sheriff's  confinement  deemed  a  jail 176 

attachment   in  contempt   not  to   issue  against   person   under 

arrest   ..  2278 

habeas  corpus  to  answer  for  civil  contempt 2278 

remand  of  prisoner  on  habeas  corpus  to  answer  for  civil  con- 
tempt    2282 

habeas  corpus  to  produce  prisoner  on  proceeding  to  discover 

death  of  life  tenant 2307 

sheriff's  liability  for  escape 158,    169 

VII.  Admission  to  jail  liberties.     See  "Jail  Liberties/' 
Vlll.  Discharge  frou  arrest.     Sec,  also,  "Insolvent  Debtors." 

for  delay  in  prosecuting  action • 572 

for  delay  in  entering  jud^cnt   572 

for  delay  in  issuing  exeention 572 

release  on  discharse  of  insolvent  debtor 2185 

how  validity  of  discharge  of  insolvent  debtor  tested 2185 

validity  of  discbarge  ox  insolvent  debtor  may  be  attacked  on 

motion  to  vacate • 2187 
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IX.  Pboceedings  after  judgment.    Sec,  also»  "  Exmcunom" 

plaintiff  must  prove  allegation  of  fraudulent  iiusapplicati<)n. .  549 

arrest  after  final  judgment 651 

execution  against  person  after  order  of  arrest 1487 

X.  Baiu 

punishment  for  giving  fictitious  bail 14 

defendant  must  be  discharged  on  giving  bail K73 

opportunity  to  procure 573 

defendant  may  elect  to  give  bail  or  bond  for  liberties 574 

contents  of  undertaking < 575 

examination  of    sureties .....4...  576 

justification  of  sureties b 576 

notice  of  justification  in  N.  Y.  city  court 3161 

service  of  papers  on  plaintiff's  attorneir •*•«.'..  •  677 

when  bail  deemed  accepted •• 577 

ttotice  of  rejection v ......,,.* 577 

notice  of  justificatioa  on  rejection  by  plaintiff 578 

substitution  of  new  bail  on  rejection  by  plaintiff..,.. 578 

qualifications ,,,-....  579 

epcamination  in  justification 580 

allowance    of i 581 

deposit  in  lieu  of  bail i » 582 

pajrment  of  deposit  into  court « . . , « 583 

substitution  of  b»il  for  deposit s-* 584 

.application   of  deposit    < .«..* *. . . .  5% 

direction  for  payment  of  deposit  to  third  person^ «..«...... .  588 

■when  sheriff  liable  as  bsol ^ ,.  i  ,....«*  .^ ..... «w .. .  587 

proceedings  on  judgment  a^inst  aherlfir .,...» 4  ••*... .  588 

liability  of  bail  to  sheriff , 689 

Xr.    CltARGING    AKO    DTSCHARCTVb   •ATL. 

exoneration  by  surrender  of  defendant 591,  592 

how  surrender  to  be  made. , .', 892 

bail  may  arrest  defendant  to  efffett  surf^nder. .  i » 693 

exoneration  by  defendant's  voluntary  surrender'* 694 

custody  of  person  surrendered  In  exoneffttton. . » ; 110 

-liabilities  of  sheriff  as  bafl ....:.. 695 

rights  of  sheriff  liable  as 595 

bail  to  be  proceeded  against  by  action  only. ....;..... 596 

action  against  bail  only  after  return  of  exccatlon . . .  i ; 697 

duty  of  sheriff  on  execution  to  charge  bail * 698 

defences-  in  action  aarainst  "bsil. . .  .^ •...'....  599 

rdlcf  of  ball  when  defendant  arrested  for  crime 600 

exoneration  by  death  of  defendant , : 601 

exoneration  bjr  discharge  of  defendant  from  6bligfttlon 601 

extension  of  time  to  surrender  defendant. ..  f «...  ^ .  ^ ....... .  601 

payment  of  costs  as  condition  of  e3Mnerstiofl ..•...#  601 

XII.  Iw  N«w  York  city  court. 
1.  Gemral  provisions. 

time  of  defendant  to  {inswer.««...«..,.MM>» ••<--••' 5J2 

power  to   relieve  from   imprisonment 3168 

notice  of  non-acceptance  of  ^H • ,.«•••.•...«  3168 

notice  of  justification  of  bail. ».«.•* 8168 

%  In  maiins  causes.  , 

order  of  arrest ••••..... .«•..•• 8177 

contents  of  order <•.»« •....  JJJ® 

execution  of  order.  ..< 31<9 

tervice  of  summons  and  order »«. 3179 

ball  or  deposit  before  return *»»*.  8180,  3181 

mfter  return 8189 
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Arrest  —  Contlnwed, 

XII,  In  Nbw  York  city  coust  —  Contraued. 
2.  iff  wtatriuf  ■  cmus€s  —  Continued. 

euatody  of  defendant, , 8188 

tetam  of  »heriflF , . . .  8184 

■appeanmce  and  proceedings  after  return 818S 

Xtll,  Im  jvtriCBs'  cooKTfl.    See,  also,  '^Justxcv  op  thb  Pbaci." 

pnTilege  from  arrest  not  abridged  or  affected 2904 

females  exempt 2894 

in  what  actions  order  granted 2895 

grounds  for  granting  order 2894 

proof  of  extrinsic  facts  necessary  in  action  for  misappropriat- 
ing funds   , 2903 

sufficiency  of  papers 2896 

plaintiff's  undertaking  on 2S96 

contents  of  order 2897 

execution  of  order 2898 

eonstable*s  return  , 2899 

plaintiff  must  appear  when  notified 2899 

defendant  to  be  kept  in  custody 2900 

motion  to  discharge  from  arrest 2901 

effect  of  order  discharging 2^g 

when  summons  accompanied  by  order  returnable 2877 

discharga  of  defendant  on  adjournment  by  plaintiff 2964 

undertaking  for  discharge  of  defendant  pending  adjournment.  2963 

XI V.  In    NbW'  Yobk    muiticipal    cousts.       See,  also,  "  Nbw  York 
MvNrcrPAL  Coctts." 

order 3810,  am 

proceedings  on  order , , . . . .  Z2la 

%V,  In  IjOCal  oourts  op  Albany  and  Troy. 

.  ip  Troy  jmticc's  court  3210,  3211 

in  Albany  city  court    3210,  32il 

AsMavtlt  and  Battery. 

iwrhiacd  in  term  **  persosal  injury  '*   3343 

limitation   of  actions    381 

jurisdiction   of    N.    Y.   city   court  over  actions   for   assaults  on 

ve^cls  .   .   317 

arrest  in  marine  action  in  N.  Y.  city  court 9177-3187 

excepted  from  jurisdiction  of  justice's  court   2863 

of  Albany  city  court   2«ft3,  322;« 

ot  Troy  justice's  court    2863,  3223 

oosts  when  recovery  is  less  than  |60 3228 

Ara^Nsment   of  DamafteN. 

I.  In  actions. 

by  |ury  in  action  to  recover  money   1183 

on  j-udgoient  by  default 1215 

in  replevin   after  trial    1726 

on   judgment   by   default    1729 

deposition  witnout  state  for  use  on   ......  t .«;.  • 4  • .  i-. «  888 

in  action  f 9r  negligently  causing  death  ..«.«•.•.*..... 1904 

IT.  Writ  op. 

for  general  provisions,  see  "  Writs." 

a  state  writ    1991 

substituted  for  writ  of  ad  quod  damnum   190(1,  8108 
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Aasessmeiit  of  Dantoares  —  Continued* 

II.  WaxT  o»  —  Continued. 

may  issue  on  behalf  of  United  States. ...••.•••••••. S119 

application  for  writ 2104 

attorney-general  or  district  attorney  to  make  application 2100 

to  whom  writ  directed 2100 

contents 210T 

advertisement  of  notice  of  execution 2108 

sheriff  to    summon  jurors 2100 

jurors  to  be  sworn 2110 

yicw  by  jury 2111 

jury  to  make  inquisition 2111 

second  jury  on  disagreement  of  first. 2111 

inquisition  to  be  signed  and  filed 2111 

return  of  sheriff  to  writ 2111 

notice  of  application  to  confirm  or  set  aside 2112 

setting  aside  inquisition 2113 

order  confirming 2114 

vesting  of  title  in  state 2114,  2116 

state  treasurer  to  pay  damages  to  governor 2115 

governor  to  pay  damages  into  court 2118 

investment    of 211T 

determination  of  claims  to  money  paid  into  court 2118 

Assets. 

See,  also,   "  Drcedbnts*  Estates;  "  "  ExxcvTOts  ahd  Ad- 

MZNISTRATOBS." 

defined,  in  surrogate's  practice •..•.....  .4... 2B14 

order  or  decree  as  evidence  of .••••• •• 2662 

Asslarnee. 

may  include  cost  of  bond  in  commissions. W20 

not  to  be  arrested,  except  for  personal  act. 666 

official,  security  for  costs  by S268,  8270,  8271 

consent  of,  to  discharge  of  insolvent.    2U8 

Amrtsnment. 

by  insolvent  debtor,  see  "  Insolvknt  Dsbtom." 
on   application    for  discharge   from  impriaooment  under  caeectK 
tion,   see  "  Execution." 

assignee  of  claim  may  sue 1000 

what  claims  or  demands  assignable 1910 

of  cause  of  action  for  usury 1011 

judgment   assignable 1912 

when  transfer  of  judgment  conveys  cause  of  action. 1912 

assignee  takes  subject  to  equities  accruing  before  notice 1909 

counterclaims  in  actions  on  assigned  claims. 602 

in  actions  by  assignees  of  bills  and  notes 502 

substitution  or  joinder  of  assignee  as  party 756 

assignor  of  judgment  must  acknowledge 1262 

of  undertaking  on  attachment  on  discharge  of  defendant 710 

of  right  to  sheriff's  deed  on  sale  or  execution 1474 

action  by  assignee  to  recover  chattel 1692 

liability  of  transferee  of  cause  of  action  for  costs 8247 

Asfllarnn&ent  for  Benefit  of  Credltom. 

petition  of  suretjr  of  assignee  to  be  relieved  from  bond 812 

preference  of  actions  by  or  asrainst  assignee 791 

tiling  notice  of  assignment  of  judgment  1263 

consent  to  discharge  insolvent  debtor 8163 

Assistance. 

when  writ  issues  In  condemnation  proceedinf . • •••  88X9 
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Asseetatioiis. 

jurisdiction  of  county  court  over  joint-stock  associations 841 

action  by  or  against  president  or  treasurer 1910 

•    right  of  action  against  members  not  affected  1923 

what  deemed  an  association 1919 

death  or  incapacity  of  member  does  not  affect  action 1920 

•obstitntion  of  successor  of  officer 1920 

effect  of  judgment  against  officer 1921 

issuance  of  execution  against ^ 1921 

action  against  members  after  execution  against  association..  1922 

limitation  of  action  against  members  suspended 1923 

misnomer  of  member 1924 

tmpro^  joinder  of  person  not  liable  or  dead 1924 

provisions  relative  to  determination  of  claim  to  real  property 

applicable 1650 

services   of  summons   by   publication   upon   unincorporated 
associations  .  .  . 438 

I.  Wbsit  wakkant  giiantsd. 

bjjr  whom  granted  in  city  court  of  New  York , 8S7 

time  for  rendition  of  final  decision 719 

not  to  be  granted  with  arrest  or  injunction,  except,  etc 719 

In  what  actions  granted   686 

facts  required,  to  procure  warrant 636 

In  action  against  public  officer  for  peculation 637 

may  be  granted  to  accompany  summons 638 

may  issue  on  counterclaim 720 

not  granted  on  submitted  controversy 1281 

in  action  to  charge  joint  debtor  not  summoned   in  previous 

•tiit   1946 

lervice  of  summons  after. 638 

affidavits  to  be  filed 689 

undertaking  on 640 

contents  of  warrant 641 

to  whoin  warrant  directed 641 

undertaking  not  avoided  by  defect  in  warrant , . . . .     642 

not  invalidated  by  want  of  jurisdiction 642 

■eenrity  not  required  from  state,  municipality,  etc 1990 

liability  of  state,  municipality  or  officer  for  damages 1990 

II.   ICXXCUTIOH    OP    WABIANT    niTDlNG   TBB   ACTION. 

sheriff  to  execute  warrant  of  city  court  of  New  York 888 

levy  by  sheriff  after  term  of  office 644 

levy  on  def cndarit's  property 644 

■cizure  of  books  of  account,  vouchers,  etc 644 

evidences  of  title ^ 644 

mpaid  subscrvtion  to  f oreijrn  corporation i 646 

shares  or  bonds  of.  corporation 647 

bondSk  notes  and  instruments  fbr  payment  of  money (>48 

interest  as  legatee  or  distributee 648 

interest   iu    real   property 045 

notice  of  attachment  of  real  property 649 

personal  property  capable  of  manual  delivery 649 

personal  property  not  capable  of  manual  delivery 649 

property  discovered  in  action  by  sheriff 649 

third  person  to  furnish  certificate  of  defendant's  interest 856 

cxanMnatton  of  person  refusing  certificate  of  interest.....;..  661 

undertaking  to  carrier  by  water   652 

connivance  to  prevent  levy  on  floods  aboard  ship 65.1 

Inventory  by  sheriff  and  appraisers 654 

sheriff  to  collect  debts,  etc.,  attached 655 

may  sue  on  debts,  etc..  attached 656 

action  by  sheriff  in  aid  of  attachment 856 

action  by  plaintiff  in  aid  of  attachment 677 

•ale  of  perishable  goods  and  animals • 656 
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Attaebment  —  Continued. 

XI.  Execution  op  warrant  pending  the  action  —  Conti|it;ed« 

enforcement  of  return  of  inventory ,.... ••rt.i.  681 

refusal  to  return  inventory  a  contempt « .,...••,.•«,•.. .  681 

levy  not  superseded  on  appeal 1311 

additional  allowance  to  plaintiff  wken  property  attached.  S862  3254 

computation  of  additional  allowance 8262 

■heriff 's  foes  on ..«•..  3307 

for   levying    on   warrant 3307 

.  for   inventory    and    appraisal 3307 

poundage   .   . 3307 

exemption  of  exhibits  at  exhibitions 1404a 

in.  Vacating  or  modifying  WARRANt;  iNCRSA$rH0  SECXTtXTT. 

when  warrant  "  annulled  " 8843 

who  may  move 682 

what  relief  may  be  asked •  8B8 

motion  to  vacate  or  modify  or  increase  security. ,••.«..  682 

to  whom  application  made 688 

tam«  for  rendition  of  final  decision 710 

on  what  papers  made , 688 

denial  of,  not  to  prejudice  subsequent  motion .' 68S 

restoration  of  attached  property  to  defendant   TO'^ 

restoration  of  books,  vouchers,  etc.,  to  defendant............  710 

delivery  of  undertakinfi^s  to  defendant ,...,...  710 

assignment  of  undertakings  to  defendant «««•..  710 

defendant  to  be  substituted  in  shcrifTs  action ,..,,,..  710 

cancelling  notice  attaching  real  property ,...,,,..,..•  711 

sheriff  to  file  warrant  and  return  thereon ••......  712 

IV.  Disc  HARM  op  attach  mbnt. 

motion  for  discharge ..••«•••«•.••«.•.«•••••  687 

undertaking  on   application •.••««•.».««•••«••  688 

appltdatlon  by  one  of  several  defendants ,....••.•••«...  680 

undertaking  by  one  of  several  defendants , , 688 

sureties  to  justify  if  required «..«••  ,^ «,«. .  680 

sheriff  to  retain  property  until  justification r. . , 691 

provisions  apply  to  vessels 682 

partner  of  defendant  may  apply 688 

undertaking  by  partner  of  defendant * 6M 

proceedings  to  asecrtain  value  or  sufficiency  of  turetiea 685 

notice  of  application ..,..«.,•....  696 

undertaking  by  junior  creditor  to  prevent  releaae  of  foreign 

vessel .,•.«, ••,.•,...  Tn 

restoration  of  attached  property .,.. 709 

of  books,   vouchers,   etc r*.  ..f^«.. •••••«  «..«•#•  710 

delivery  of  undertaking<t  to  defendant 710 

assignment  of  undertakings  by  sheriff  te  defendant.  •<•••«..  710 

defendant  to  be  substituted  m  iheHff't  aetion. , 710 

cancellation  of  notice  attaching  real  property...., •••.•  711 

s|ieri^  to  file  warrant  and  return  thereon. •••.•.n*..  712 

V.  Pmpbrbnces  betweeh  warrants. 

rule  as  to  executions  governs. • 697 

levy  under  junior  warrant « 688 

undertaking  by  junior  to  prevent  release  of  foreign  Teseel....  701 

subsequent  attachment  of  foreign  vessel 702 

rights  of  junior  in  action  in  aid  by  senior  and  sheriff. ......  708 

action  in  aid  by  junior  jointly  with  sheriff 704 

rights  of  third  and  subsequent  creditors ••••••  7WI 

order  of  preference  as  against  execution. 14D7,  1408 
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VI.    CxJklMS    OF    THIRD   PAltTJBS   TO    riOPIXTT. 

trlil  of  claim 108,  109,    857 

indeititiity  by  plaintiff  to  sheriff do8 

affidavit  of  claimant 657 

application  by  claimant  ta  court 658a 

undertakinif    658a 

justification  of  sureties 058a,    690 

retention  of  property  nntil  Justification 658a,    601 

payment  of  sheriff's  fees,  etc.  658a 

action  by  sheriff  on  undertaking  t 658a 

finding  not '  to  prejudice  claimant 650 

sheriff  to  keep  property  or  proceeds  until  judgment 674 

paTBient  of  money  into  court 675 

roieasc  of  surplus  property   676 

sheriff's  fees  tor  notifying  jury 3307 

1.  Domestic  vessels. 

proceedings  on  claim 660 

appraisal , 661 

undertaking  for  release 662 

order  for  discharge 663 

action  by  defendant  on  nndertaking 664 

action  by  sheriff  on  undertaking 664 

defences  in  action  on  undertaking 665 

sale  by  sheriff 671-673 

2.  Foreign  vessels. 

claim  of  ownership , 666 

appraisal    666 

notice  of  appraisal  667 

undertaking  by  plaintiff 668 

discharge  of  foreign  vessel 669 

discbarge  on  chum  of  title 670 

sale  by  sheriff   671-673 

VII.  Actions  in  aid  of  attachment. 

by  sheriff : 666 

by  plaintiff , * 677 

costs  in  action  by  plaintiff 677 

leave  to  phiintfff  to  sue  . : 678 

joining  plaintiff  with  sheriff 679 

management  is  subject  to  direction  of  judge 680 

rights  of  junior  in  action  by  senior  and  sheriff 703 

by  jimior  plaintiff  jointly  with  sheriff 704 

VUI.    PftOCKKMNCS    AFTBR    JUDGMENT. 

entry  of  judgment  by  default  on  service  by  publication 1217 

to  whom  execution  issues 706 

when  judgment  enforceable  only  against  attached  property..  707 

reqirisites  of  execution  after  levy  of  attachment 1370 

how  judgment  satisfied   708 

<>rder  of  sale  of  property 708 

concealing  or  withholding  property 708 

collection  of  debts  and  choses  m  action ••«.•«  gPf 

sale  by  sheriff  under  order  of  court .  T08 

warrant  revived  by  reversal  of  judgment  for  defendant to4.H 

effect  of  stay  of  proceedings  on  final  judgment  for  defendant.  3343 

IX.   AcrXONS  AGAINST    SHEaiFF. 

4uhstitution  of  indemnitors  as  defendants 1421 

aotice  of  application   1422 

terms  on  substitution 1423 

when  indemnity  relates  to  part  of  property 1424 

proceedings  when  officer  is  joined  with  indemnitors 1427) 

effect  of  order 1426 

officer  must  give  notice  of  action  . . . .  .^ 1427 

property  seized  under,  not  to  he  replevied ««•*•«  1600 
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AttAehment  -<  CoAttnued. 

X.  In  justices'  courts. 

in  what  actions  warruit  may  be  granted 290S 

affidavit  on  application  • ....• 2906 

grounds  for  issuing  warrant 2fKI6 

to  be  issued  with  summons 2007 

form  and  contents  of  warrant  2907 

plaintiff's  undertaking 2908 

execution  of  warrant 200i« 

sale  of  perishable  property 2900 

service  of  summons  and  warrant  on  defendant 2910 

undertaking  by  defendant 2911 

re-delivery  to  defendant , 2911 

claim  by  third  person 2912 

bond  of  claimant  and  delivery  thereon 2912 

judgment  in  action  on  bond  of  claimant 2913 

action  by  defendant  on  claimant's  bond 2914 

return  of  warrant 2915 

motion  to  vacate  or  modify  warrant 2910 

notion  to  increase  plaintifrs  security 2916 

effect  of  vacating  warrant  on  jurisdiction  of  justice 2917 

proceedings  when  summons  not  personally  served 2918 

effect  of  judgment  when  summons  not  personally  served 2918 

execution  when  summons  not  personally  served 2918 

property  levied  on,  cannot  be  replevied.  (.,,.... 1690,  2910 

XI.  In  local  coukts. 

1.  Ntw  York  city  court. 

proof  required  to  obtain  warrant 8160 

order  for  service  of  summons  without  city  or  for  publica- 

tior 8170 

sale  of  perishable  property  levied  on • 8176 

2L  Nfw  York  municipal  courts. 
I  when  warrant  to  issue • 8210.  8211 

8l  In  Albany  and  Troy. 

when  warrant  to  iMtie 8210^  8U1 

Attendants. 

of  courts,  not  to  practice  as  attomeya 68 

how     furnished • •••••..       31 

of    appellate    division.. 221,    242 

of  court  in  Kings,  Queens  and  Richmond  counties •«..••  ••96,     -96 

sheriff   to  designate  constables  and  deputies 97,       9S 

penalty   for  neglect  to  attend ,.,. 99 

of   New    York   city   court 335-^37 

tenure  of  office  and  fees  not  affected 3354 

compensation 3312 

of  surrogates'  courts  in  New  York,  Kings  and  Eric  counties.   2512 

Attorneys. 

I.  Qualifications  and  admission. 

refusal  of  admission  for  fraudulent  acts. .  • fi6 

examination    and     admission 56 

board  of   law   examiners  created 56 

rules   for   admission   of 193 

rules   of   examination 56 

changing  rules  for  examination  and  admission 57 

rules  may  cxcmnt  graduate  from  clerkship 3t 

admission   of,    from  other  states 66 

oath   of   office 59 

■certificate    of    admission 39 

residence    in   adjoining  states • • 60 
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l).  Suspension  and  seuoval. 

suspension  for  misconduct 67 

djsqualified   on  conviction   of  felony 67 

disbarment  of  former  prosecutor  for  defending  prosecution..  80 

to  be   suspended  or  removed  only  on   notice 68 

service  of  notice  without  the  state 68 

district  attorney  to  prosecute  cases  for  removal 68 

removal  operates  in  every  court 60 

vacating  order  of  debarment 07 

expenses  of  proceedings  to  remove 68 

III.  When  disqualipied  to  act. 

of  judge,  in  matter  before  him , 50 

partner   of  judge   before  judge 49,  50 

clerk  of  judge  before  judge 50 

clerk,  etc.,  in  his  own  court 61 

sheriff,  coroner,  etc.,  not  to  practice 62 

of     surrogate 24d«^ 

surrogate's  father  or  son  before  surrogate 2.120 

clerks  of  surrogates'  courts 2500 

district  attorney,  etc..  not  to  defend  after  he  leaves  office...  70 

partner  of  district  attorney,  etc.,  not  to  defend  prosecutions.  7S 

constable  and  law  partner  of  justice  before  justice ZRj'O 

judge  of  court  of  claims ...••• 279 

IV.  PlOflSSIONAL  DUTY  AND  CONDUCT. 

non-payment  of  money  a  civil  contempt. 14 

misbehavior,  neglect  or  disobedience  a  civil  contempt 14 

assuming  to  act  as,  without  authority 14 

only  attorneys  to  practice  in  New  York  city 68 

penalty  for  unlawfully  practicing  in  New  York  city 64 

treble  damages  for  deceit 70 

deceit  a  misdemeanor   70 

treble  damages  for  wilfully  delaying  cause 71 

not  to  lend  name 72 

not  to  buy  claim    73 

not  to  give  consideration  to  procure  business 74 

misdemeanor  to  buy  claim  or  illegally  procure  business 75 

taking  bond,  etc.,  not  within  prohibition  a^inst  buying  claim.  76 

party  prosecuting  in  person  within  prohibitions  on  attorney^ .  7V 
corporation    engaged    in    business    of    conducting    litigation, 

within    same    prohibitions •  77 

unlawfully   defending  prosecution  is  misdemeanor 80 

mar  defend  himself  in  person 81 

liable  -for  costs  for  pleading  scandalous  matter 545 

order  of  arrest  in  action  for  malpractice 540 

in  action  for  misapplied  funds 640 

in  justice's  court  for  misappropriating  funds 2805 

limitation  of  action  for  money,  etc.,  received  by 410 

communications  to.  are  privileged   f^^^ 

privilege  waived  when  attorney  subscribes  will  as  witness....  886 

V.  AmAMAVcn  and  authority. 

appearance  may  be  by. • • 68 

in  justice's  court 2886 

assignment  to  conduct  action  by  or  against  poor  person. .  468,  460 

463 

may  appear  in  proceedings  instituted  by  state  writ 1095 

of  relator  in  state  writ  deemed  attorney  for  people 1995 

proceedings  on  death  or  disability 66 

appearing  for  two  or  more  defendants  to  receive  one  copy 

complaint .^ •  • .  479 

want  of  warrant  of  attorney  cured  by  judgment  on  verdict, 

etc 721 

Immaterial  omissions  of,  cured  by  judgment  on  verdict,  etc...  721 

nay  satisfy  judgment  within  two  years  aftd*  entry 1260 
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V.  Appearance   and   authority  —  Conthiticd. 

•  revocation  of  authority  to   satisfy  judgment 1366 

proof  of  authority  to  appear  in  justice's  court 2890 

production   of  authority   of   plaintiff's  attorney   in  action  of 

ejectment     1512-1514 

not    liable     for    costs    because    of    contingent    interest    in 

recovery 3247 

liability  for  costs  when  security   not  given •  3278 

VI.  Subscription   of  process  and  pleadings. 

process  to  be  subscribed  or  indorsed  by ....  • , . .  j  .  34 

to    subscribe   summons 417 

pleadings . 520 

notice  of  appearance,  answer  or  demurrer 421 

order    of    arrest 561 

warrant    of    attachment 641 

offer  and  acceptance  of  compromise 740 

verification   of   pleadings  by 52.'> 

of     account 531 

VII.  Servicb  of  papers  ok. 

service  of   papers    on 796 

by   leaving   at   residence 7H7 

by  leaving   in    office 797 

by  leaving  with  partner,  clerk,  or  person  in  charge  of  office*  IW 

after  appearance,  papers  to  be  served  on  attorney 7SD 

VIII.  Compensation. 

compensation     for     services 60 

lien  for  services  on  cause  of  action 66 

lien  not  affected  by  settlement 66 

determination   and   enforcement  of  lien 6ii 

costs  to  poor  per.«;on  payable   to   attorney 467 

not  entitled  to  witness  fees  for  testifying  for  client 3288 

IX.  Privilege  and  exemptions. 

communications    to,    are    privileged 835 

privilege    from   arrest « 563 

furniture  and  library  of  householder  exempt  from  execution.  13(11 

exemption   from  jury  service. , 1030,    10«1,  1127 

proof    of    exemption , 1062,1128 

A.tt  orney-Oen  era! . 

I.  Powers  and   duties. 

partner  not  to  defend  prosecutions, 78 

not  to  defend   after   leaving  office ., ,«......^.,....  7ft 

to  represent  state  before  court  of  claims 270 

superintendent  of  public  works  to  assist  in  canal  claims....  270 

to  approve  bond  of   depositories  of  court  funds. .,,...,.  ,^  .  746 

to  appear  for  State  in   foreclosure  of  realty t 1627 

searches  to  be  made  without  charge  for ...» 3290 

may  apneat  from  discharge  of  prisoner,  on  habeas  corpus 20C)il 

application  by.   for  habeas  corpus  to  testify^ 201V  2012 

no  fees  or  undertaking  to  brincr  up  prisoner  on  habeas  corpus  2002 

to.  make  application  for  writ  of  assessment  of  dasiMkffes 2105 

to  anpear  on  application  to  discharcre  of  insolvent  debtor ....  2207 

as  to  final  acoonnting  of  reccivec  of  corporation 2431b 

IL  Service  of  papers  on. 

notice  of  claim  against  state  to  be  filed  with 264 

summons   in  action   for  i)artition. .,,...  1594 

citation   on    probate  of   will 2616 

on    petition    for    administration ., 2663 

on  accounting  by  cxccTitor  or  administrator 2747 

notice  of  aopHcation  to   discharge  insolvent  debtor...,  2165,  2207 

In  action  to  enforce  mechanics'  liens 8402 


Attormey-Oeneral  --  Contimied* 

III.  Actions  by. 

causes  of  action  against  same  defendant  to  be  joined 1988 

consolidation  of  actions  by  people  against  different  defendaats.  1968 

joinder  of  relator  as  party  plaintiff  in  action  by  people 1986 

relator  to  give  security  for  costs,  etc 1986 

'  compensation,  when  relator  joined  as  party  plaintiff 1986 

wben  he  must  begin  action  against  corporattoa. 1808 

against  directors  and  officers  of  corporation  fdr  misconduct. .  1782 
in  name  of  people  to  dissolve  corporation. ...........  1785,  1786 

reference  of  issues   • 1012 

to  annul  corporation   1797,  1798 

by  people  to  recover  pisblic  funds 1976 

fo  vacate  letters  patent   19S7-1960 

in  name  of  people  against  usurper  of  office  or  franchise.  1946-1966 
See  "  Quo  Warmamto." 

to  recover  penalty  or  forfeiture ...» 1962-1964 

.    .timitation  of  «ction  for  penalty  or  forfeiture 887 

oa  underuking  ?«  contempt  proceedings 2290 

against    sheriff    for    taking    insufficient    undertaking    in    €•»• 

tempt  proceedings 2291 

ejectment  for  real  property  escheated  or  forfeited 1977-1982 

application  for  state  writ . . . .  1998 

notice  of  motion  for  temporary  receiver  on  voluntary  dissolu- 
tion of  corporation  •••••• •.••••••••••.  8488 

See  **  AaaxTMATioif.'' 

Ball. 

I.  Gbnbral  provisions. 

lictitioixs,  punishable  as  a  clvtt  contempt 14 

custody  of  person  surrendered  in  exoneration  ai  bail •«...•».     110 
surrender  on  removal  of  action  from  county  to  supreme  court.     846 

oa  hearing  tm  habeas  coTpus 2035 

fixing    and    allowing    on    certiorari    to    inquire    into    deten- 

rion 2045-8048 

pending  appeal  on  habeas  cornus  or  certiorari 2060-2064 

notice  of  justification  in  N.  Y.  city  court ••••«••••.  8161 

II.  On  order  op  arrest.     See  "  A&rxst." 

HanknptcT. 

preference  of  actions  by  or  against  trustee 791 

notice  of  title  of  trustee  to,  of  judgment 1263 

discharge  in.  as  ground  for  vacating  arrest 568 

discharge  of  judgment  against  bankrupt 1268 

lien  on  real  estate,  not  affected 1268 

notice  of  application 1268 

summary  proceedings  to  dispossess  bankrupt  tenant 2231 

stay  of  warrant  on  undertaking  for  rent 2254 

trustee  to  give  security  for  costs 826R 

bankrupt  to  give  security  for  costs 8868 

fesMika. 

See,  also,  "  Savings  Bamks.** 

petition  by.  for  change  of  name 24tT 

superintendent  r>f  banks  to  approve  change 2411 

'"     A     eontents  of  petition  for  chanije 2412 

order  changing,  to  be  filed  with  superintendent  of  battkt 1M14 

excepted  from  provisions  for  voluntary  dissolution ........*«».  2420 

action  on  notes  and  bills  used  as  money,  not  limited 893 

1 J  G:t 
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limitation  of  actions  for  penalties  against  directors  and  stock- 

holders S94 

preference  of  actions  a^nst  banks  of  issue 791 

•rder  of   arrest   in   action   against  agent   for   misappropriating 

funds ;...: 549 

in  justice's  court 2896 

deposit  of  money  collected  on  atta9hmeilt 875 

of  decedent's  funds  or  property 2002 

of  money  by  temporary  administrator 2978 

designation  of  depositories  of  court  funds 746 

accounts  of  depositories   762 

certificates  to  deposits  of  court  funds. •     763 

Bastardy. 

See,  also,  "  Legitimacy." 

sittings  of  court  may  be  private • •••••••••         6 

succession  of  illegitimate  children  to  mother. ••••••  •«••••••..•  2782 

Battery. 

See  "  Assault  and  Battmy." 

Ba-vrdy  Houses. 

summary  proceedings  to  dispossess  tenant 2231 

notice  by  neighbor  to  owner  to  commence  proceedings 2237 

petition  by  neighbor  2237 

service  of  precept  on  landlord   2242 

final  order  against  occupant  in  proceeding  by  neighbor 2249 

warrant  to  dispossess  defendant   22M 

Blvamy. 

ground  for  annulling  marriage 1743 

Bill  of  Parttcnlars. 

court  mav  order   531 

penalt;r  /or  default    531 

m  action  in  justice's  court 2942 

Bills  and  Notes. 

not  to  be  acknowledged  or  proved 937 

when  notary's  certificate  of  protest  and  notice,  evidence 923 

service  of  affidavit  denying  notice  of  protest 923 

when  notary's  protest  evidence  of  demand 921 

when  memorandum  by  notary  evidence  of  notice 924 

proof  of  presentment  and  protest  of  foreign  bills 925 

may  be  attached   648 

holder  to  certify  defendant's  interest  when  attachment  levied...  GSO 

sale  on  execution,  when  attached 708 

deemed  assets  in  hands  of  executors,  etc. 2712 

action  on,  of  moneyed  corporation  not  limited 393 

how  pleaded  . 534 

counterclaim  in  action  by  transferee 602 

joinder  of  parties  severally  liable. 454 

action  by  transferee  of 1900 

by  drawer  or  indorscr  for  costs  and  expenses 1910 

order  for  trial  in  action  against  corporation 1778 

extension  of  time  in  action  against  corporation 1778 

actions  on  lost  instruments 1917 

indemnity  on  judgment  on  lost  instrument. 1917 

no  indemnity  by  state,  etc.,  on  lost  instrumentf ••• 1918 

Bills  of  Exebanve. 

See  "  BiLLt  and  Notm." 
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incJuded  in  "body  or  oflSccr"  on  review  by  certiorari 2i-<6 

IS  *  person  "  under  condemnation  law 3858 

service  of  mandamus  on 2(yr0,  2071 

of  certiorari  on    '  2130 

action  by  people  against,  for  public  funds 1969-1076 

preference  of  action  b^  people  against 789 

order  of  arrest  in  actton  against 540 

attachment  in  action  against ^  .  •    637 

Injunctions  against  boards  of  state  officers 605 

taxpayer's  action  against    1925 

may  administer  oaths 843 

issuance  of  subpoena  by 854 

recalcitrant  witnesses  before    856 

habeas  corpus  to  bring  up  person  to  testify  before 2009 

no  security  on  appeal  by  board  of  state  officers 1313 

arbitrators  have  powers  of  boards  over  witnesses 2370 

Vody  ISxecatlon. 

See  **  Exbcution/*  XIII. 
Bond*. 

See,  also,  "  Undertakings." 

I.    As  PaOPERTY   AND   CHOSES   IN   ACTION. 

attorney  not  to  purchase   73,  75,      76 

justice  or  constable  not  to  purchase   3137,  3138 

action  on  penal  bond    1915 

legal  effect  of  condition  of  penal  bond    1915 

jurisdiction  of  justice   28(52 

damages  for  breach  in  action  in  N.  Y.  city  court 316 

may  be  attached   648 

holder  to  certify  defendant's  interest  on  attachment 650 

sale  on  execution  when  attached   708 

levy  of  execution  on  government  and  corporate  bonds 1411 

deemed  assets  in  hands  of  executors,  etc 2712 

II.  Form  and  surriciENCT  in  acttoks  and  special  proceedings. 

form 812 

to  be  acknowledged   810 

party  need  not  join  with  sureties 811 

one  surety  sufficient,  unless,  etc 811 

putting  in  fictitious  surety  punishable  as  contempt. . . ,  , 14 

fidelity  or  surety  company  equivalent  to  two  sureties 811 

execution  of,  by  fidelity  or  surety  company 811 

justification  by  fidelity  or  surety  company 811 

affidavit  of  sureties  or  party 812 

approval  by  court   or  judge   812 

petition  by  surety  to  be  relieved 812 

accounting  by  principal  on  petition  of  surety  to  be  relieved.  812 
revocation    of    appointment    of    principal    for    failure    to    file 

new  bond 812 

when  several  sureties  may  justify  in  smaller  sum 813 

agreement  for  deposit  in  trust  company,  etc 813 

to  be  filed  816 

not  affected  by  change  of  parties 815 

immaterial  variance  from  statutory  requisites  does  not  affect.  729 

amending  defects  in 730 

not  impaired  by  removal  of  action  from  county  conrt 346 

by  claimant  on  attachment  in  justice's  court 2912 

of  committee  on  lunatic,  on  petition  to  sell  realty 2851 

of  guardian  of  infant,  on  petition  to  sell  realty 2352 

tn.  Actions  on  bonds  in  actions  akd  special  piocbedings. 

no  appeal  to  court  of  appeals  from  judgment  of  affimance  In 

action  on  individual  bond  on  appeal 191 

action  by  party  on  bond  to  people  or  public  officer. . . .  • 814 

IIGS 
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III.  Actions  on  bonds  in  actions  and  special  psocbsdinqs  —  Continued. 

leave  to  sue  on  bond  for  benefit  of  litigant ^ 814 

jurisdiction  of  N.  Y.  city  court  of  actions  on  bonds  in  that 

court 816 

action  on  bond  of  claimant  on  attachment  in  justice's  court.  2913 

2914 
action  on  bond  on  petition  to  sell  realty 2S5S 

IV.  Or  oppiciALS. 

receivers,  trustees,  etc.,  deemed  officers 1890 

assignee  of  insolvent  debtor  deemed  officer 1890 

on  assumption  of  public  office 1951 

clerk  of  court  of  appeals 199 

of  depositaries  of  public  funds 746 

guardian  ad  litem  of  infant 474-476 

in  partition • .   1536 

for  legacy  or  distributive  share 1820 

guardian  of  infant  after  partition • 1561 

committee  of  incompetent 2337 

on   application  to   sell   real   property   of   infant   or   incomse> 

tent 351-2353 

of  receiver 715 

increasing  bond  of  receiver 715 

V.  Actions  on  official  bonds. 

receivers,  trustees,  etc.,  appointed  by  court  deemed  officers. .  1890 

assignee  of  insolvent  debtor  deemed  officer 1890 

in  what  court  to  be  brought 1800 

when  demand  necessary  1891 

application  for  leave,  fx  parte 1892 

order  vacating  leave  on  notice «...   1892 

of  sheriff,  application  for  leave  to  sue  on 1880 

order  granting  leave   1881 

where  to  be  brought  J881 

actions  for  other  defaults  not  affected  by  pendency 1882 

indorsement  on  execution  directing  manner  of  collec- 
tion    188.1 

sureties  may  plead  previous  payments,  etc.,  as  defence.  1884 

ratable  distribution  among  claimants   1885 

of  surrogate,  leave  to  sue  upon 1886 

county  treasurer,  leave  to  sue  on,  for  failure  to  pay  money. .  1887 

leave  to  sue  on  official  bonds  of  other  officers 1888 

provisions  relating  to  sheriff  apply  to  other  offices 1889 

VI.  In  stntKocATB's  coubt. 

1.  General  provisions, 

to  be  acknowledged  or  proved 2900 

deposit  of  securities  to  reduce  penalty 2586 

liability  of  sureties  for  money,  etc,  received  in  another 

capacity .^ 2596 

when  new  bond  may  be  required. 2597 

when  new  auretsea  may  be  required 2597 

order  that  principal  give  new  bond 2598 

revocation  of  letters  for  failure  to  give  ndw  bond 2599 

application  by  sureties  to  be  released 2000 

release  of  old  sureties  on  giving  new  bond 2601 

action  on  bond • 2607 

successor  may  sue  on  bond  on  revocation  of  letters 2608 

action  when  no  successor  appointed. 36n9 

action  not  barred  by  commitment  for  oontampt.  • 2655 
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VI.  Ix  tmaooATs's  coubt  —  Ontiinied. 
X.  General  provisions  —  Continued* 

proyisiqQs  applicable  to  executors,  etc.,  appointed  before 

enactment * • SMKLO 

to  prevent  decree  wbeu  property  witUield  Irom  exeeutor, 

etc 2709,  2710 

on  payment  of  legacies 2721 

purchaser's  bond  on  sale  of  executory  contract  for  lands.  0780 

27S1 

of  fteeholder  appointed  to  sell  decedent's  realty 2707 

X  Of  executors  and  administrators, 

of  executor  on  objection  against  him.... 2638,  2645 

of  administrator  with  will  annexed 2645 

trf  administrator  .         2664 

of  county  treasurer  as  public  administrator 2666 

of  temporary  administrator < ^^19 

of  depository  of  temporary  administrator 26TO 

. on  issuing  of  ancillary  letters. * 2690 

surety  of  executor,  etc.,  may  compel  accounting 2727 

ou  decree  for  sale  of  decedent's  realty • 2766 

8.  Of  ^ardians. 

guardian  <ii  infant's  property  «... 2831 

of  infant's  person 2831 

appointed  by  will  or  deed ««#.«..  28Q3»  98M 

4.  Of  testamentary  trustees, 

petition  for  security   «•.,,«#••••»..»».  9816 

form  of  bond ,  •  2816 

surety  may  compel  accounting , , , .  2808 

Books. 

discovery  and  inspection,  see  "Discovery." 

production  compelled  only  by  order  or  subpoena  du^MS  Uc^m**  80t 

of  foreign  corporation  arc  presumptive  evidence. 929 

admissibility  of  copy  of  books  of  foreign  corporation 930 

verification  o/  copy. of  book  of  foreign  corporation 931 

general  provisions  for  discovery  applicable  to  surrogate's  court.  2538 

proceedings  to  compel  delivery  to  public  officer 2471^ 

proceedings  to  obtain,  after  judgment 'determining  title  to  office.  19B5 

demand  for,  after  judgment  datermining  title  to  ogee. .,.,.. ..  1951 

aeiaupe  of  books  of  account  under  attacnment 644 

restoration  on  vacating  or  discharging  attachment 710 

BovndsLrleci. 

may  be  subject  of  arbitration    ^^369 

Breach  of  Peace. 

when  a  criminal   contempt   ,«•...,..«., 9 

preach  of  Promlve  to  Marry. 

pleading  matter  in  mitigation  of  damages  508 

proof  in  mitigation  of  damages 536 

order  of  arrest  in  action  for , , 549 

claim  for  damages  not  assignable 1910 

attachment  not  to   issue    , , . . . .  635 

excepted    from  justice's  jurisdiction    2862 

of  Albany  city  court  8^3 

of  Troy  justice's   court    

88  11*17 
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Bribery. 

of  officer,  by  juror  in  New  York  county ••••.  JJ22 

acceptance  of  bribe  from  juror  in  New  York  county...........   il^<5 

concealment   of   offer   to   take  bribe   from   juror   in   New   York 

county    •. JJrJ 

to  induce  omission  of  juror's  name  m  Kings  county JJS 

penalty  where  juror  accepts  bribe • 11>** 

Brldve*. 

damages  for  cutting  timber  for.. «.••....•• * 1W8 


Lrokers. 

order  of  arrest  in  action  for  funds  or  property  miaapplied ^9 

in  justice's  court • ••.•-. 


2805 


Brooklyn,  Just  Ices'  Courts  in* 

appointment  of  interpreters 3121-3124 

designation  of  attendants *1-J 

when  court  to  be  opened 3133 

removal  of  action  .to  county  court. ^34 

appeals  from  judgments  of ::  • ; ; 2952 

provisions  relating  to  justices'  courts  applicable 3133 

Broome  County. 

jail  liberties  for 1^ 

BnSalo,  Mnnlelpal  Court  of. 

is  not  a  court  of  record «*«• 

removal  of  action  on  answer  of  title 295S 

summarv  proceedings  to  dispossess ^4 

discharge  from  imprisonment  on  execution • 9033 

Bnryinff  Grounds. 

exempt  from  execution  • 1396 

designation  of,  as  exempt ...• ••••. 1396 

By-Laws, 

of  municipal  corporations,  proof  of... • Ml 


Calendar. 

may  be  ordered  printed ., 19 

expense  of  printing  a  county  charge... 20 

preparation  and  distribution    977 

notes  of  issue  to  be  entered  on 977 

order  of  issues  on 978 

order  of  disposition  of  issues 9TB.  979 

trial  terms  for  actions  on  contract,  etc 232 

classification  of  issues 977 

preference  on,  see  "  Preference." 

contested  application  for  insiolvent's  discharge  to  be  placed  on..  2167 

retention  ot  place  on  amenHment  of  ])leading 723 

payment  of  shcriflf's  calendar   fees 8307 

llttW 
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Canaln. 

filing  of  claims  and  notices 270 

compromise  of  claim  against  state 270 

officers  exempt  from  jury  scrrice 102d,  1030 

Canada* 

wills  of  personal  property  executed  in  2611 

carrier*. 

actions   against    1945 

undertaking  when  attachment  levied  on  goods  aboard  vessel . . .  652 

connivance  to  prevent  levy  of  attachment  on  goods  aboard  ship.  ^3 

Case* 

judge  out  of  office  may  settle 25 

on  appeal  to  court  of  appeals  from  judgment  on  verdict  subject 

to  opinion  of  court 133fl 

to  be  made  on  appeal  from  judgment  or  order  on   motion   for 

new   trial    097 

exceptions  may  be  stated  separately   997 

findings  on  facts  and  law  not  to  be  stated  when  they  appear  in 

decision   or   report    907 

contents   of 907 

rulinga  and  remarks  of  trial  judge  not  to  be  altered 88 

not  required  on  motion  for  new  trial  before  trial  judge  ^ 998 

on  motion  for  new  trial  for  irregularity  or  surprise 998 

on  appeal  on  exceptions  to  decision  or  report   998 

appeal  from  order  on  motion  for  new  trial  on  judge's  minutes 

to  be  heard  on  case  settled 999 

on  submission  of  controversy   1279,  1280 

making  and  settling  on  appeal  in  condemnation  proceedings 33<i7 

statement  of  exception  in.  not  to  prejudice  motion  for  new  trial.  lOOfl 

final  judgment  not  stayed  by  preparation  or  settlement  of 100.> 

order  refusing  resettlement  is  appealable 1347 

necessary  to  review  facts  on  appeal  from  surrogate's  court 2570 

settlement  of  case  on  trial  before  surrogate 2."i4.5 

requests  to  find  may  be  made  to  surrogate  on  settlement  of 2r>45 

on  appeal  after  jury  trial  in  New  York  county  of  proceedings 

in  surrogate's  court  for  orobate  of  will 2647 

costs  tor  inakint?  and  servini .TIM 

costs  for  making  and  serving  amendments   .T2M 

stenographer  not  to  be  interested  in  preparing  or  printing 82 

Caaae  of  Action. 

Sec  "Actions." 
joinder,  see  "  Pleadings." 
transfer  of,  see  "Assignment." 
statement  of.  in  pleadings,  see  "  Pleadings." 

Cayava  County. 

allowance  to  grand  and  trial  jurors 3314 

CenteterlfH.  ,^, 

burying   ground  exempt  from  execution ijvo 

designation  of  exempt  burying  ground l^;!? 

waiver  or  release  ot  exemption 1**"^ 

Cenans.                                                                               .,  .^. 

certificate  of  director  of  census  admissible  in  evidence IH4 

Certificate*. 

admifsibility  as  evidence,  see  "  Evidence,^^    V 
to   foreign   records,  etc,   see   "  Evidence,  '    A. 

Certiorari. 

I.    To    INQUIKX    INTO    DETEWTIOH.  ^_q^ 

a   State    writ , •  • ,; ^^'' 

for  general   provisions,   see  "  Writs. 

1.  Application  for  writ.                                       .  ^ 

copy  of  mandate  for  detention  to  be  given zut>.j 

pcn.ilty  for  refusing  coi)y  of  mandate  for  dctcnUon....  JOTib 

prisoners   entitled    to   writ • ^15 

iiue 
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I.  To   INQUIRE    INTO    DETENTION CoOtinued. 

1.  Application  for  writ  —  Continued. 

not  entitled  when  detained  on  final  judgment,  order,  etc.  f016 

when  detained  by  mandate  of  federal  courts 2016 

to  whom  application  to  be  made , . , .  2017 

application  to  be  by  petition , ^17 

essential  allegations  of  petition 2019 

petition  to  be  verified , 2019 

requisites  of  application  in  adjoining  county 2018 

S.  The  writ  and  its  issuance, 

when  writ  must  issue « 2020 

penalty  for  refusing  to  issue ..•,.....  2020 

may  issue  though  habeas  corpus  refused 2044 

habeas  corpus  may  issue  notwithstanding  certiorari 2044 

to  Issue  in  lieu  of  habeas  corpus  if  offence  not  bailable. . .  2041 

when  issued  without  application.., 2025 

form  of  writ    ,,,,«.,,,.... 2022 

cannot  be  made  returnable  on  Sunday. 2015 

may  be  isaued  on  Sunday 2015 

when  returnable  before  another  judge 2023 

not  to  be  disobeyed  for  deftct  of  form 2024 

for  immaterial  error  in  prisoner's  name 2024 

for  misnomer  of  person  to  whom  directed.  ........  2024 

8.  Sen'ice  and  return* 

service  of  wnt 2003 

service  when  defendant  conceals  himself 200S 

may  be  served  on  Sunday 201.% 

fees  to  be  paid  04*  tendered 20O5 

person  served  deemed  person  to  whom  writ  directed 2024 

person  served  to  make  return 2006 

requisites  of  return   2026 

commitment  for  disobedience  of  writ 2028 

proceedings  00  return  of  writ  in  lieu  of  faabeit  corpus. . .  2042 

4.  Production  of  prisoner, 

power  of  county  may  be  called  to  execute  attachment  or 

bring  up  prisoner 20??0 

precept  to  bring  up  prisoner  on  disobedience  to  writ.....  2029 

execution  of  warrant  to  bring  up  prisoner 20.'i6 

return  on  warrant  to  bring  up  prisoner , 2<>r»6 

concealing  pri?;oner  to  avoid  writ J&0f»2,  2f)53 

warrant  to  bring  up  prisoner  about  to  be  removed. ......  20.^4 

warrant  to  arrest  for  unlawfully  confining 2055 

proceedings  on   warrant   to  arrest   for  unlawfully  confin- 
ing   2056.  2067 

tk  Remand,  discharge  and  allowance  of  ball. 

remand  of  prisoner  lawfully  detained 2032 

power  of  court  to  Inquire  into  legality  of  mandate,  etc..  2034 

when  prisoner  under  civil  process  to  be  discharged 20S8 

prisoner  unlawfully  restrained  to  be  discharged  forthwith.  2043 
order  for  discharge  not  to  be  made  without  notice  to  per- 
son  interested    i  < . ,  w  2088 

district  attorney  to  have  notice  before  discharge  of  crim- 
inal prisoner  2038 

discharge  on   bail   when   irregularly  committed  on  crim- 
inal charge • 20CUS 

fixing  and  allow! ng  bail , * 2046 

h^  whom  bail  to  be  taken 2016 

llMcharge  of  prisoner  baited #••••«••••••• 2047 
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INDJEX, 

Certiorari  —  Continued. 

I.  To  INQUIRE  INTO  DETENTION  —  Continued. 

9.  Remand,  discharge  and  allowance  of  ball  —  Continued. 

writ  (S(  discharge  abolisiied «048 

service  of  order  to  discharge 2048 

enforcing  order  for  discharge 2049 

.    penalty  tor  disobeying  order  for  discharge 2049 

when  prisoner  discharged  may  be  re*impridoned  for  same 

cause 2050 

penalty  for  illegally  re-committing  discharged  prisoner . . .  2061 
dismissal  if  prisoner  lawfully  detained  and  not  entitled  to 
bail   »      2043 

'  '  .      0L  Appeals. 

what  orders  are  appealable 2058 

when  people  mav  appeal 2059 

discharge  on  bail  pending  appeal  by  people 2058 

admitting  to  bail  pending  prisoner's  appeal 2060 

recognizance    pending    appeal    by    prisoner    to    appellate 

division 2061 

by  prisoner  to  court  of  appeals 2062 

valid  for  adjourned  terms 2064 

<:ttstody  of  prisoner  pending  appeal  and  before  admission 
to    bail 2063 

n.   To  BSVIBW    DBTEKMINATlOir   OP    iNFEKfOt   TKIBtJNAL. 

a  State  writ 1991 

may  be  styled  writ  of  review 1991 

for  general  provisions,  see  "  Writs." 

special  statutory  provisions  excepted » .  • «  BMf 

applies  to  civil  cases  only  and  criminal  contempts. 2148 

1.  When  issued, 

"  '7  whca  writ  may  issue.«#«< 2120 

"determination"    defined. 2146 

.      .  "  body  or  officer  "  defined 2140 

may  issue  to  officer  after  expiration  of  term 2136 

not  to  issu<>  when  appeal  lies 1^32 

not  to  issue  to  review  decision  of  civil  action  by  court  of 

record    2121 

not  to  issue  to  review  determination  which  is  not  filial . . .  2122 

not  to  issue  when  re-hearing  may  be  had. . .  4 2122 

to  issue  only  out  of  supreme  court,  except,  etc 2123 

when  to  issue  from  court  exercising  appellate  jurisdiction. 2124 
to  be  issued  only  within  four  months  of  determination...  2125 

extension  of  time  for  disability  of  relator 2126 

ttny  of  proceedings  pending,  obtained  only  by  order 2131 

undertaking  to  procure  stay  of  proceedings 2131 

1l  Application  for  writ, 

how  application  for  writ  made 2127 

to  what  court  made 2127 

granting  or  refusal  discVetionary * 2127 

notice  of  application ••.•*. 2128 

service  of  notice 2128 

S.  The  writ;  service  of  writ. 

when  and   where  returnable -. .1*8192 

to  whom  writ  directed 2129 

mode  of  service  of  writ •• 2130 

'   "'  £eefl  to  b«  paid  or  tendered «•«..•.••««••....•.•  2006 
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INDEX. 
C^rHormH,  —  Oontf  nved* 

n.  To  UVIBW  DETXRMINATXON   OP    INFE&IOR  TRIBUWAfc  —  Contfancdi 

4m  The  return, 

person  served  to  make  return •• 2008 

extension  of  time  to  make  return..., • ••  2183 

how  return  made • 2184 

further  return  may  be  directed «••.•• 2188 

affidavits  to   supplement  return 2189 

fees   for  making  return 2185 

proceedings  when  defendant  dead,  absent  or  incompetent.  2188 

penalty  for  omission  to  make  return 2135 

officer  failing  to  make  may  be  punished  after  expiration 

of  term , 2186 

8.  Hearing  and  determination. 

governed  by  rules  applicable  to  actions 2133 

ringing  in  third   persons... 2137 

hearing  upon   return 2138 

notice  of  hearing 2138 

when  defendant  dead,  absent  or  incompetent 2138 

what  questions   may  be  reviewed. 2140 

final    order 2141 

awarding  and  enforcing  restitution 2142 

entry  and  enrollment  of  final  order... 2144 

effect  of  enrollment  of  final  order 2145 

costs  discretionary    2113 

award  of  costs  by  final  order 2143 

additional  allowance  on  review  of  assessment  for  taxation.  2253 

Cliallenve* 

See  "  JVROKS  and  Jury.** 

Cliainperiy. 

champcrtous  actions  by  attorneys. 73-76 

grantee  of  lands  held  adversely  may  sue  In  name  of  grantor. .  • .  1501 
costs  in  ejectment  by  grantee  suing  by  grantor. ....•• 1801 

Cbaitel  Mortsaare. 

action  to  foreclose,  see  "  Foreclosurs.'' 

Chattels. 

action  to  recover,  see  "  Replevin." 

to  foreclose  lien  on,  see  "  Foreclosure." 

to  recover  chattel  distrained,  triable  where  cause  arose...     968 

Children. 

Sec  '*  Bastardy;  "  "  Decedents'  Estates;  "  "  DisimiRUTioN ;  " 
"  Divorce;  "  "  Legitimacy." 

Charclies. 

not  subject  to  action  to  annul  corporation 1804 

to  judicial  supervision 1804 

to  action  to  dissolve  corporation 1804 

excepted  from  provisions  for  voluntary  dissolution  of  corpora* 
tions 2431 

Citation. 

See  "  Surrogate's  Court/'  VII. 

Cities. 

See,  also,  "  Municipal  Corporatxoks." 

excepted  from  judicial  supervision   1804 

not  subject  to  action  to  dissolve  corporation 1804 

to  action  to  annul  corporation • 1804 
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GItlefl  —  Contf  lilted. 

service  of  summons  on 4^ 

jurors  not  disqualified  because ' residents  or  taxpayers 1179 

order  of  arrest  in  action  for  funds,  etc.  of 543 

attachment  in  action  to  recover  funds  oi 637 

proof  of  ordinances,  by-laws,  etc 941 

action  for  cutting  trees,  etc.,  on  lands  of 1667,  1668 

proceedings  to  acquire  lands  excepted  from  repealing  clause  of 

condemnation    law 8383 

taxpayers'  actions  to  prevent  illegal  acts,  etc 1925 

overseer  of  poor  may  sue  on  cause  arising  before  his  term .  1926.  1928 
action   against   overseer   of  poor   on   cause   arising   before   his 

term    1927,  1928 

action  by  state  to  recover  public  funds 1969 

excepted  from  jurisoiction  of  justice's  court 2863 

▼eaire  in  justice's  court  in  action  between  two  cities 2992 

deposit  of  justice's  books  with  city  clerk 3144-8147 

costs  when  action  brought  by  state  for  benefit  of  city 8248 

execution  against  wages  of  employees,  etc 1391 

Olty  Court  of  Albsmy. 

See  "AtaAHY  City  Couar." 
City  ConFt  of  Brooklyn. 

custody  of  seals,  records,  etc. ...... ...•.•,. , 98 

City  Court  of  Lonip  Island  City. 

a  court  of  record , ,,, 2 

City  Court  of  New  York. 

general  provisions  applicable 8169,  8847 

provisions  not  applicable 3160 

I.  CoNSTmrrioN  of  cotnrr. 

a  court  of  record , 2 

always  open   for   business 324 

justices,   duties,  etc ,.  320 

suspension  of  justices  from  ofiRce 821 

designation  of  chief  justice,  duties 822 

designation  of  terms 824 

assignment  of  justices  to  terms 324 

where  terms  held S2R 

publication  of  appointment  of  terms 326 

rules    of   practice , 323 

justices  may  take  oaths,  acknowledgments,  etc 826 

orders  to  be  made  by  justices  only. 32'4 

n.    OFflCEftS,   ATTEKDAITTS,   ETC. 

clerk,   deputy   clerk,   and   assistants 328 

oaths  of  clerk,  deputy  clerks  and  assistants 333 

clerk  to  keep  judgment  docket 1245 

fees    of    clerk 3164a 

must  account  for  and  pay  over  fees 331 

duties  of  deputy  clerk 320 

special   deputy  clerks 33() 

appointment   of   stenographers 3:^2 

appointment  and  duties  of  interpreter aS3 

false  interpretation  is   perjury 334 

appointment  and  duties  ot  attendants 335 

clerks,  etc.,  not  to  receive  fees  for  official  services 336 

auspension    of    o£ficers 337 

IIL  JuaxsDXCTioir. 

jurisdiction 815,  316 

limited  to  demands  not  exceeding  $2.000 316 

actions  on  bonds  and  undertakings  given  in. 316 
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Citr  Court  of  If  ew  Toric  —  CoBtln«e4« 

III.  Jurisdiction  -^  Continued. 

leave  to  sue  on  bonds  ^ven  in....,,* «     814 

in  renlevin  jurisdiction  is  limited  to  $2*000 • 816 

no  aamiralty  or  maritime  jurisdiction ••« •     817 

actions  for  services  and  torts  on  vessels •••••• 817 

cannot    naturalize *....» SIS 

removal  of  action  to  supreme  court « 310 

who   are    deemed   residents SlOO 

confession   of  judgment ...«,.* .1275 

submission  of  controversy  to  general  term..... 1281 

supplementary     proceedings « 2434 

summary  proceedings  to  recover  possession  of  real  property...  2234 

power  to  relieve   from  imprisonment. ' * 3163 

seizure  of  chattel  subject  to  lien 1738 

removalof  actions  from  municipal  court 3216 

rV.   EXficUTtOr  W  liAK^AtKS. 

to  be  executed  within  oity»  except*  etc 4  388 

execution  may  issue  to  sheriff  ot  any  county 888 

subpoena  may  be  served   in  adjoining  counties « 388 

warrant  to  apprehend  witness  may  be  executed  in  oontlguous 

counties    ^ ^ i 888 

order  to  perform  act  may  be  served  within  state 338 

orders  in  contempt  may  be  executed  withiii  state 338 

executions  to  be  executed  by  sheriff ,  •*••;•  ^.t- ..•.«•....••#«  ^H> 

provisional  remedies  to  be  executed  by  s^eHflT 338 

•  csftAia  mandates  may  be  executed  by  sheriff  or  ffiarfthall. ....  338 

V.  Summons;  pleadings.  '' 

mmmons » 3165 

abort    summons «.««4 **..4 *«  3165 

long  summons  against  non-resident 3165 

order  for  service  of  summons  without  mtf  or  publUnttion 8170 

time  of  service  of  pleadings 3166 

time  of  defendant  uilder  arrest  to  answer 8186 

Oiounterdaiitis .«...»..  8174 

VL   TlXALS*    ETC  ^_^     _,-^ 

compulsory  references  in  »»••• 1013,  8160 

time   for    service  of  notices * 3161 

application    for   preference    ^ • SUB 

filrng   note   ot    issue    .....•..; 3itti 

non-resident  plaintiff  to  give  security  for  costs 32C8,  3269 

commission  to   take   testimony    3171 

reference  of  questions  ari9ing:  on  motion   *  •  •    «*1^^ 

fiimg  of  decision  an  trial  by  court  * .  • . .   31  »^.> 

demand  for  special  decision  stating  AiKliugs  oi  fact  aud  law  •  •   *l^«l 

remitting  portion   of  verdict ». 31«li 

proof  of  paper   liy   stipulation,   which    is  required  to  be  ccr- 

tificd  .' , ,. 3164a 

Vn.  Appeals. 

from  final  or  interlocutory  judgment   . , ri  , 

from  order  or  interlocutory  juagincnt   •    3181) 

by  whom  appeal  heard • • 13H 

time   to  appeal    • 31*.)" 

hearing 31i*» 

supreme  court  may  review  exercise  of  discretion •  •    31SJ 

stipulation    for    judenicut   absolute    ou    amrmaixce    of    order 

granting  new  trial  ...» ..,,.... 3191 

when   appeal  may  be  taken  to  appellate  divW''"*  •  ;  •  •  • 3^^^ 

practice  and  proceedings  on  anDoal  to  appcTiaie  division 319- 

time  to  appeal  to  aj'pcllate  division    8183 

judgment  abstUutc  on  afiirmarwc  of  order  granting  new  trial.  311M 

enforcing  delcrminatioti  of  appellate  court SUM 

discharge  of  IcA-y  of  execution  ponding  sppesl «....•   1311 

costs I 3251 

clerk's  fees  for  certifying  r-apcrs   S194a 

Stipulation  waiving  certihcation   of  pa;>ers 81Ma 


INDEX. 

OItT  Court  of  BTew  York  —  CoBtlBuetf. 

VIII.  Provisional  ssmsdiss;  xxecutiok,  xtc. 

paTment  of  money  into  court SIM 

proof  necessary  to  obtain  attachment 81W 

notice  oi  non-acceptance  of  bail 8168 

Boricis  ox  justification  of  bail  on  arrest 8168 

sale  of  perishable  property  levied  on 3176 

•     IX.  Marine  causes. 

ordinary  action  may  be  brought  for  like  cause 8187 

order  of  arrest 8177 

rules  regulatins   arrest 8177 

contents  of  order  of  arrest 8178 

service  of  summons  and  order  of  arrest 8179 

execution  of  order 3179 

bail  or  deposit   before  return 3180,  3181 

bail  or  deposit  after  return 3182 

custody  of   defendant 8183 

return  of  sheriff 3184 

appearance  and  proceedings  after  return 3185 

pleadings  ma^  be  oral  or  written 8185 

demand  for  jury  trial 3185 

trial    8186 

preference  of 3186 

X.  Costs. 

security  may  be  required  from  non-residents  of  city 3266*8270 

notice  of  exception  to  sureties 3168 

notice  of  justification    3168 

•     when  several  actions  brought  on  same  instrument 3231 

when  recovery  under  $2r>0 3228 

term   fees    8251 

upon  adjournment  of  trial 3255 

section  3301  relative  to  clerk's  fees  not  applicable 8302 

City  Court  of  Yonkera. 

See  "  YoNKERs  City  Court." 

Civil   Actions. 

defined   8887 

only  one  form  of M^ 

civil  and  criminal  remedies  not  merged 18TO 

Clfilm  to  Refil  Property;  Action  to  Determine. 
See  "  Real  Property." 

ClalniR,  Conrt  of. 

See  "  Court  of  Claims." 

ClMS. 

persons  of,  as  defendants  in  partition 1538 

Clerarymen. 

not   to  disclose  confessions 833 

exempt  from  jury  service 1030,  1061,  1127 

proof  of  exemption 1062,  1128 

Clerks  of  Conrt. 

See,  also,  "  County  Clerks." 

I.  Appointment;  compensation. 

•'clerk"   defined ok*  ^2o? 

appointment  of  clerk  of  appellate  division 89,     221 

of  special   deputy  clerk 89.     221 

of  New  York  city  court 328-331 

of  court  of   claims -*>^ 

of  clerk   of   surrogate's  court 2509 

of  clerks  in  surrogates'  ofTices 2508 
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INDEX. 

<;iei^«    of    Court  —  Contlnaed. 

I.  Appointment;    compensation  —  Continued. 

surrofirate  liable   for  clerk's  acts 2511 

to  perform  duties  without  reward  except  as  expressly  allow-a.  XJ80 

of  court  of  appeals  to  account  for  fees 3283 

to  niaJcc  searches  for  state  officers  without  fee 32SK> 

fees  of 3rw>4,  :«oa 

in  civil    actions    33ni 

on  naturalization 3303. 

of  clerk  of  N.  Y.  city  court 3164a 

TI.  Powers  and  duties. 

misconduct  punishable  as  civil  contempt 14 

not  to  practice  in  his  own  court 61 

not  to  be  appointed  referee,  etc.,  in  New  York 90 

disqualified  as  trial  juror , 1209 

not  required  to  attend  trials  at  chambers 239 

power  to  adjourn  term  of  court 35,       96 

may  take  oaths  and  affidavits 942 

must  act  as  guardian  ad  litem  when  appointed 472 

to  make  and  certify  searches 961 

to  open  deposition  taken  on  commission 904.  906,     907 

transmitting  papers  on  change  of  place  of  trial 968 

entry  of  judgment  by  default  by 1212,  1213 

to  record  judgments  in  judgment  book 1236 

entry  on  docket  when  joint  debtor  not  served 1996 

entry  of  satisfaction  of  judgment  against  joint  debtor 1943 

to  make  schedule  of  fines 2293 

to  issue  warrant  to  collect  fines 2294.  2295 

to    tax    costs 3202 

dut^  in  taxing  costs 3266 

review  of  taxation ^ 3265 

clerk  of  local  courts  of  Hudson,  Utica  and  Oswego  to  deliver 
books  to  county  clerk 319S 

clerks  of  judges  not  to  act  as  referee,  commissioner,  etc 1024 

Of  surrogate's  court. 

powers 2609,  2510 

not  to  act  as  appraiser,  attorney,  etc 25U0 

to  furnish  transcript  of  decree 25.'*3 

may  issue  execution  to  enforce  decree 2554 

Of  justice  of  the  peace. 

not  to  act  as  attorney  before  justice 2888 

in.  Sbsvics  on,  and  filing  papers  with. 

writ  or  process  to  be  filed  with,  when  returned 23 

bond  or  undertaking  to  be  filed  with 616 

to  indorse  and  file  deposition 606 

filing  and  indorsing  judgment-roll 1^7-1239 

notice  of  pendencv  of  foreclosure  action 1631 

when  copies  certified  by,  are  evidence 933 

Of  justice  of  the  peace. 

service  of  notice  of  appeal  on 3047 

service  of  undertaking  on  appeal  on SOOO 

service  of  notice  of  appeal  on  clerk  of  appellate  court. . . .  3046 

filing  undertaking  with  clerk  of  appellate  court 
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Cloud  on  Title. 

See  "  Real  PROPEaTY." 

Code  of  ClTil  Procedure. 

title    8848 

rule  of  construction 3346 

punishment  for  crimes  and  misdemeanors  created  by. 3340 

applicability  of  different  portions  3347-3349 

when  old  law  governs , . ,  3347-3349 

effect  upon  jurors  and  juries  in  criminal  actions 3350 

upon   grand  juries 3351 

upon  proceedings  taken  or  rights  accrued 3352 

upon  appointment  of  terms 3353 

effect  upon  officer  and  officers 3354 

when  deemed  to  have  been  passed 3366 

when  to  take  effect 3356 

Codlell. 

included  in  "  wiU  "   2514 

Coileares. 

professor  or  teacher  exempt  from  jury  service 1030,  1081,  1127 

proof  of  exemption 1082,  - 128 

trustees   or   regents   of   university   only   to   apply   for   dissolu- 
tion, etc 15504 

appointment  of  receiver  ISIO 

Ct^iniuliiNlon. 

to  take  testimony,  see  "Depositions;"  "Justice  or  the  Peace." 

fffonamlssloner. 

clerk  of  court;  etc.,  not  to  be  appointed,  in  New  York 90 

ConamlMloner  of  Hlvh^rays. 

See  "  Highways;  "  "  Ovbeseer  of  Highways." 

Conamlsaloner  of  Jvrors. 

for  Kings  county 113M102 

for  New   York  county 1090-1096,  1105,  1106 

Commlsaloiiera  of  Land  OIBce. 

action   to   vacate  letters  patent,  see  "  Lbttees  Patent." 

reports  to,  of   real   property  escheated  or   forfeited 19»1 

ComtnlMHlons. 

of  executors  and   administrators    2003,  2564,  2730,  3320 

of  testamentary    trustees    2730.  2802,  2810.  .{32 

of  general    guardian     r,5v«'  oooX 

of  committee   of    incompetent    -rf.ts,  .i.»-U 

Committee    of    Pemon    and    Property    of    Incompetent 
Pemonii. 

I.  Jurisdiction   and   control  of   court.  oQon 

over   person  and   property   of  incompetent   persons 2320 

to  be   exercised  by   appointment  of  committee oUt^ 

who    are    "  incompetent    persons  " ^gf }{ 

concurrent  jurisdiction    by   supreme   and  county  courts ^.i-t» 

duty  of   court   having   jurisdiction ••    ^-^"l 

court    may    compel    specific    performance    of    contract    made 

by    incompetent    person    *! -.H4a 

II.  Appointment  op  committee. 

1.   The  af> plication.  ^  ,  o'loo 

nnnliratinn    tn    he.    hv    netltion -•>-._> 


application  to   be    by  petition. 

ly    

uperintendfut   of   poor    .^    -,-.  ^  *>.>.>•> 

to    what    court    •.  •. Tt^Tt 

contents   and   verification    of    petition *-«>- 


who    may    apply    • ooH^ 

seer  or   superintendent   of   poor   to   apply ntlHo 
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Committee  of  tncompetent  Persons  >-  CoatlAveA. 

II.  ArroiNTMENT  OF  coMMiTTES  —  Continued. 
1.  Tht  application  —  Continued. 

notice  of  application ..,...• 

injunction   against  alienation  of  property  acqtiired   from 
incompetent 2327 

S.  Inquisition  before  commissioners, 

order  for  commission 2327 

contents  of   commission 2328 

oath  of  commissioners 2329 

filling  vacancies  in  commission. 2829 

summoning  and  impanelling  jury 2320 

hearing  before  commissioners 2331 

inquiry  as  to  lunacy  confined  to  time  of  inquiry,  unless 

extended  by  order 2385 

findings  of  jury  on  inquisition 2331 

return  of  inquisition  and  commission 2832 

expenses  of  commission 2383 

sheriff's  fees  for  summoning  jury  on  inquest 8307 

8.  Trial  by  fury  in  court. 

order  for  trial  at  trial  term. i  • .  2327 

stating  questions  of  fact  for  trial..... 2334 

order  directing  notice  of  trial 2834 

inquiry  as  to  lunacy  confined  to  time  of  inquiry,  unless 

extended  by  order .^ 2335 

court  to  determine  incidental  questions 2384 

order  of  reference  of  incidental  question 2334 

4.  Application  on  behalf  of  state, 

petition  by  ofKcer  of  state  institution  where  confined...  2823a 

to  what  court  t>etition  presented 2828a 

notice  of  petition 2323d 

appointment  of  committee  2323a 

costs  of  proceeding 2S23b 

provisions  for  commission  or  trial  by  jury  not  applicable.  2336a 

5.  Determination;  appointment  of  committee. 

proceedings  upon  verdict  or  return  of  commission 2336 

same  or  diflferent  individuals  may  be  appointed  for  person  ^^ 

and   property 2822 

appointment  of  foreign  committee 2326 

security  to  be  given  by  committee 2337 

petition  of  surety  to  be  relieved 812 

revocation  of  appointment  for  failure  to  give  new  bond..  812 

costs  on   final  order  api>ointing  committee 2336 

costs  on  dismissing  petition 2386 

III.   POWXSS   AND   DUTIES. 

1.  In  general. 

committee  under  control  of  court ^  •  2338 

committee  of  property  may  sue ^ 2310 

title  to  securities  representing  money  paid  into  courts ....     749 
action  on  securities  representing  money  paid  into  court..     749 
oower  of  committee  of  property  to  lease,  mortgage  or  dis- 
pose of   real   property 2339 

may  sue  to  compel  conveyance  of  real  property 2346 

committee  may  be  directed  to  execute  conveyance 2347 

acceptance  of  gross  sum  in  lieu  of  dower  of  incompetent 

an  lands  sold  for  decedent's  debts. 27Q8 
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Cominlttee  of  Iii«onpet«iii  P^rsottn  —  Continued. 

.    III.  Powers  and  duties  —  Continued. 

2.  Proceedings  to  sell  realty  of  incompetent. 
procedure,  see  **  Sale  or  Real,  Property." 
application   to  be   made   only  after  appointment  of  com- 
mittee of  property 2351 

notice  to  superintendent  of  state  institution 2349 

bond  of  committee  of  prDpcrty  on  application 2351 

application    to    release    inchoate    dower    right    of    incom- 
petent  ......••. 2351 

order  on  application jMgl 

prosecution  of  bond  on  application  to  sell  real  property..  2353 

8.  Partition  by  agreement. 

court  may  authorize 1592 

application   for  authority , 1590 

notice  to  superintendent  of  state  institution 1590 

contents  of  petition 1591 

notice  of  application 1591 

authority  to  committee  to  execute  releases 1593 

effect  of  releases 1593 

4.  Actions,  etc.,  by  and  against  incompetent. 

service  of  summons  on 426,    429 

by  publication 438,     439 

appointment  of  special  guardian  ad  litem  to  exclusion  of 

committee    428 

appearance  in   condemnation   proceeding 3363 

costs  in  condemnation  proceedings 3372 

revocation  of  submission  to  arbitration  by  appointment  of 

committee  before  award 2382 

proceedings  on  award  in  arbitration  when  committee  ap- 
pointed after 2382 

Jh  surrogate's  court. 

service  of  citation  on  incompetent 2526 

appointment  of  special  guardian 2530 

appointment  of  special  guardian  ad  litem  to  exclusion 

committee 2527 

notice  of  application  to  appoint  special  guardian 2531 

6.  Actions  by  and  against  committee. 

power  of  committee  of  property  to  sue. 2340 

security  for  costs  discretionary 3271 

party  cannot  testify  to  personal  transactions  with  lunatic.     829 
commission  to  examine  orally  cannot  issue  when  adverse 

party  is  coromittM. 895 

open  commission  to  take  deposition  not  issue  when  com- 
mittee is  adverse  party 895 

IV.  Removal,  resignation  and  discharge  of  committee. 

petition  of  surety  to  be  relieved 812 

revocation  of  appointment  for  failure  to  give  new  bond ....  812 

suspension,   removal  or  resignation 2iiiili 

filling  vacancy  on  death,  removal  or  resignation 2339 

appointment  of  special  guardian  to  proceed  for  removal 2342 

removal  for  neglecting  to  account 2342 

discharge  on  recovery  of  incompetent 2343 

restoration  of  property  on  recovery  of  incompetent 2343 

disposition  of  property  on  death  of  incompetent 2344 

V.  Accounts  of  committee;  compensation. 

on  petition  of  surety  to  he  relieved 812 

committee  of  property  to  file  annual  inventory  and  account.  ..  2341 

annual  examination  of  accounts  and  inventories 2342 

order  to  file  inventory  and  account 2342 

order  to  supply  deficiency  in  inventory  or  account 2342 

r«mmittee  of  property  must  account   for  moneys  earned  by 

incompetent •  •  2841 
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Committee  of  Ineompetemt  Peraoas  —  Continued,. 

V.  Accounts  of  comuittee;  comfemsation. —  Continued. 

intermediate  judicial  account 2342 

notice  of  application  for  intermediate  account 2342 

appointment  of  special  guardian  on  intermediate  accounting. .  2342 

compensation  of  committee  of  property ^^^ 

for  additional  services  in  special  cases 2338 

compensation  of  committee  of  person  to  be  fixed  by  court. ...  2338 

commissions  may  include  cost  of  bond 8320 

Commitment. 

See,  also,  "  Arrest." 
for  contempt,   see*'  Contempt." 
for  nqn-payment  of  fine,  sec  **  Fines." 
of  recusant  witnesses,  sec  "Witness." 

for  disobedience  to  certiorari  or  habeas  corpus 2028 

of  executor,  etc.,  for  failure  to  file  inventory 2715 

Common. 

action  for  cutting  trees,  etc.,  on  public  common •••  1667»  1668 

Common  CnrrieF. 

Sec  "  Carriers." 

Common  lin^r. 

evidence  of,  of  another  state  or  country 942 

reports  of  cases  admissible  to  prove  942 

records,  documents,  etc.,  may  be  proved  according  to  rules  of . . .  962 

descent  of  property  to  heir  at,  how  affected 2712 

writ  of  habeas  corpus  at,  how  issued 2066 

certiorari,  how  issued    212C 

rule  of,  not  applicable  in  construing  Code 3345 

Common  PlcaH  of  Ne^v  Yorkf  Conrt  of. 

custody  of  seals,  records,  etc « 98 

Complaint. 

See,  also,  "  Pleading." 

I.  Form  and  requisites. 

first  pleading  of  plaintiff 478 

statement  of  facts  constituting  cause  of  action.. 481 

contents   of 481 

causes  of  action  to  be  separately  stated 483 

joinder  of  causes • 484 

allegations  not  controverted  deemed  true 822 

requisites  to  support  arrest  in  action  on  contract. « 549 

demand  for  judgment 481 

demand  for  both  interlocutory  and  final  judgment 482 

on  default  of  answer,   judgment  not  to  exceed  demand. . . .   1207 
on  issue  joined,  plaintiff  may  have  any  relief  consistent  with 

complaint    .    . 1207 

when    state    party    defendant 447 

In  justices'  courts. 

plaintiff  niust  prove  case,   except  where  a  verified  com- 
plaint is  served 2801 

form  and  verification  of   2936 

joinder  of  cause   2937 

demurrer    to    2939 

II.  I.r   SPECIFIC  actions. 
Dower. 

description  of  property 11106 

to  set  forth  name  of  husband 1606 

Ejectment. 

description  of  property    IMl 
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Complfilnt  —  Continued. 

II.  Ik  specific  actions  —  Continued. 
Foreclosure. 

to  state  whether  another  action  brought  on  debt 1629 

when    state   party    defendant 1627 

Partition. 

to   allege   non-appointment    executor,     etc.,   of    deceased 

owner   15;iS 

property  to  be  described  with  common  certainty ir)42 

to   state    interests   of    parties 1542 

when   state   party  defendant 1594 

Action  to  determine  claim  to  realty. 

necessary  allegations. 1630 

Replevin. 

allegation  of  title 1720 

allegation  of  wrongful  taking  or  detention 1721 

depreciation  of  chattel  by  defendant 1722 

Separation. 

misconduct  of  defendant.  ..•«...  • 1764 

By  and  against  corporations. 

allegation    of   incorporation 1776 

misnomer •  •  1777 

Against  executors  and  administrators. 

joinder  of  personal  and  representative  causes... 1616 

Creditor's  action  against  heirs,  etc.,  of  decedent. 

description  of  lands. 1861 

To  charge  joint  debtors. 

essential   allegations 1036 

Mandamus. 

rules  applv  to  alternative  mandamus ••••.••.  2076 

joinder  of  grievances  in  alternative  mandamus 2076 

III.  Filing  and  service  op. 

when'  service  may  be  made  on  Sunday 6 

in  N.  Y.   municipal  courts 3207,  3208 

in   Albany  city  court 3207,  3208 

in  Troy  justice's  court 3207,  3208 

may  be  served   with   summons 419 

demand   for  service  of  copy 470 

service  of  copy  on  demand 470 

time  of  service  in  N.  Y.  city  court 8166 

time  for  service  of  supplemental  not  to  be  extended 784 

dismissal  for  failure  to  serve  copy 480 

to  be  filed  on  service  of  summons  by  publication..... •«     442 

IV.  Demurres  to.       See  "Demurrer." 

V.  Dismissal;  entry  op  judgment. 

dismissal  for  disobedience  to  order  for  discovery  of  books,  etc.  806 

for  neglect  to  serve  some  of  defendants 821 

for  neglect  to  proceed 822 

plaintiff  cannot  submit  to  non-suit  after  jury  retires 1182 

en:;ry  of  judgment  by  default  on  verified  complaint 1213 

judgment  for  part  of  claim  admitted 511 

upon  admitting  counterclaim  for  less  than  demand....  613 
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Compromise. 

costs  upon  settlement  of  action. ...••••*•••••••••••••••••••••  8208 

lien  of  attorney  not  afTccted  by ••••••••• 66 

defendant's  offer  to  compromise 738 

proceedings  on  defendant  s  offer  to  compromise 738 

costs  on  rejection  of  defendant's  offer 738 

rejected  offer  not  admissible  in  evidence 738,     739 

proceedings  on  plaintiff's  offer  to  compromise  counterclaim. ....     739 

costs  on  plaintiff's  offer  to  compromise. 739 

subscription  of  offer  and  acceptance 740 

entry  of  judgment  on  death  of  party  after  offer  of  judgment. . .     763 

offer  of  judgment  in  justice's  court 2882 

on  appeal  from  justice's  court 3070,  3072 

of  penalty  or  forfeiture  bjr  common  informer 1894 

separate  composition  with  joint  debtor  does  not  release  others. . .   1942 
rights    of    co-debtors    not   affected    by    composition    with   joint 

debtor    1944 

of  claims  against  decedent's  estates 2719 

against  state  on  account  of  canals 270 

^•ompt roller   of   State. 

to  supervise  administration  of  funds  j)S.\d  into  court 744 

to   institute    proceedings   to   enforce   judgments,    etc.,    for   pay- 
ment  into   court .•  •  •     744 

may    examine    books    of    banks    relating    to    moneys    paid   into 

court ..•• «j4a 

t."*   designate   depositories  of  court   funds ^<46 

annual   report   of   clerk   of  court   of  claims «SI2 

officers  to  make  scrrches  for,  without  fee 3290 

Condejnmatlon  La-vr. 

proceedings  by  state  to  acquire  property,  see  "  Assbssuent  op 
Damages." 

short  title 3357 

repealing  clause   3383 

when  law  Ukes  effect 3384 

definitions 3358 

proceedings  to  be  taken  as  prescribed  by  Code. 3359 

power  of  court  to  make  necessary  orders • 8382 

I.  Petition;  heaking  and  judgment. 

practice 3382 

written  offer  to  purchase 8872 

acceptance  of  offer  to  purchase 8372 

temporary  possession  of  plaintiff  pending  proceedings 3330 

security  to  continue  possession  oi  plaintiff 3379 

notice  of  pendency  of  action 3381 

designation   of  parties 3S58 

contents  of  petition 3360 

notice  of  presentment  of  petition 3361 

service  of  petition  and  notice 3361,  3362 

appearance  of  infant,  lunatic,  idiot,  or  habitual  drunkard....  3963 

appointment  of  guardian  ad  litem  for  infant  or  incompetent. ..  3363 

for  defendant  not  personally  served 3363 

appearance  in  person  or  by  attorney 3364 

service  of  notices  and  papers  after  appearance 3364 

contents  of  answer 3365 

verification  of  petition  and  answer. 3306 

trial  of  issues 3967 

reference  of  issues 9367 

decision 3M7 

mistakes,  omissions  and  irregularities 721-730,  3368 

judgment 2tsap 

limit  of  imprisonment i    • 

disobedience   to  order   in   supplementary  proceeding 2-li>i 

Aon-pavment  of  costs  by  transferee  of  cause  of  action...  3247 

av/arded  by  final  order  on  state  writ 2007 

fto  punishment  for  non-|)ayment  of  interlocutory  costs. . .  15 

proceedings  to  collect  motion  costs  do  not  relieve  from..  779 

power  of  referee  to  punish  witness  for 1018 
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CondemnatioB  I^aw  —  Continued. 

II.  Proceedings  before  comuissioneks;  award  —  Coallaued. 

report  of  commissiohers , ....#•,••  8870 

confirmation  of  report  8371 

re-faearing  on  setting  aside  report 8871 

fees  and  expenses  of  commissioners 8370 

additional  compensation  in  New  York  and  Kings 8370 

III.  Ekporcing  judgmbnt  and  award. 

compensation  may  be  paid  into  court , 8371 

surrender  of  possession   3373 

writ  of  assistance  to  enforce  delivery  of  possession 3373 

final  order  to  be  attached  to  judgment-ron 3872 

compensation  and  costs  to  be  docketed  as  judgments. ........  3373 

collection  of  compensation  and  costs 3373 

execution  for  compensation  and  costs 8373 

determination  of  conflicting  claims  to  compensation 3878 

abandonment  and  discontinuance  of  proceeding .«••  8874 

IV.  Appeals. 

from  final  orders 3375 

case  and  exceptions  on  appeal 3387 

review  of  judgment  on  appeal  from  final  order 3375 

stipulation  by  defendant  not  to  disturb  plaintiff*s  possession..  3375 

stay  on  appeal   3375 

appeal  by  plaintiff  from  judgment  for  defendant 3376 

order  for  new  appraisal  on  appeal 3377 

new  appraisal  on  appeal  is  final 3377 

enforcing  award  on  new  appraisal •  3377 

V.  Costs. 

when  awarded  to  defendant > 3800 

when  awarded  to  owners 3372 

additional  allowance  to  owners 3372 

of  i^eneral  or  special  guardian,  etc 3872 

against  defendant  on  trial  of  issues 3372 

when  compensation  does  not  exceed  $50 3379 

on  appeal  by  plaintiff  from  judgment  for  defendant.. .......  3376 

Conditions. 

precedent,  how  pleaded  • • 633 

when  proof  of  performance  necessary •• 633 

Confeflslon. 

of  judgment,  see  "  Judgment.* 

confidential  communicationa ••••••  888-830 

not  sufficient  proof  for  annulment  of  marriage.... •••• 1753 

Consideration. 

seal  presumptive  evidence  of •.•••■••••• •••••••    810 

Consolidation. 

what  actions  may  be  consolidated •.•...•..•«     8171 

actions  in  different  courts 818 

original  and  cross  actions 760 

actions  against  joint  and  several  debtors 819 

actions  by  people  against  different  defendants 1989 

actions  to  foreclose  mechanics'  liens 3401 

proceedings  for  accounting  by  executor • .  •  2727 

by  testamentary  trustee «...••• 280)) 

daimi  in  court  of  claims ,..••••«••••.«••••.    28] 
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INDBS. 
Goaat*  ble. 

I.   POWEM  AND  DITTIBt. 

may  be  required  to  act  as  crier ftt 

penalty  for  neglecting  to  attend  court ..••       99 

need  not  attend  trials  at  chambers ....«* 239 

not  to  act  as  attorney 62,  2889 

rewards  to,  forbidden 3136 

not  to  be  interested  in  suits 3137 

inducements  for  business  prohibited  8137 

misdemeanor  to  violate  i>rovisions 8138 

forfeiture  of  office  for  violation  of  law 3138 

designation  of,  for  justices'  courts  in  Brooklyn. 3125 

deputizing  jirivate  person  to  act  as. 8156 

custody  of  jury 8006 

11.  Execution  op  mandates  and  rKocsss. 

to  execute  mandates  of  justice  In  person 31S7 

must  complete  execution  after  term  expires 3042 

not  to  act  under  execution  after  return  day 3040 

return  of  summons  2885 

of  service  of  subpoena  presumptive  evidence 2970 

amendment  of  returns  by 725 

execution  of  order  of  arrest 2898-2900 

warrant  of  attachment 2909.  2912 

requisition  to  replevy   •  2921,  2929 

warrant  of  attachment  against  defaulting  witness.  2972.  2973 

venire 2991-2903 

levy  and  return  of  execution -. . .  8029-3081 

arrest  on  execution  against  person 3032 

sheriff  to  execute  mandate  in  case  of  resistance 3158 

lU.  Actions  against. 

for  money  collected  on  execution 8041 

for  failure  to  return  execution 3039 

penalty  for  wrong  delivery  of  replevied  chattel 2928 

fine  for  omission  to  keep  jury  in  special  proceeding.... 1196 

limitation  of  actions  against 883 

IV.  Fees. 

general  provision 8823 

for  attending  courts •••  8312 

affidavit  on  claim  for  travel  fees • 8324 

Constitutional  Law. 

order  holding  statute  unconstitutional  Is  appealable 1847 

preference  of  appeal  from  judgment  involving  constitutionality 
of  statute ■•... ••..    791 

Conntrnctlon. 

rule  of  strict  construction  not  applicable 8845 

punishment  of  crimes  and  misdemeanors  created  by  act 8846 

when  proceedings  to  be  under  former  statutes «...  8349 

effect  of  act  on  trial  jurors  in  criminal  cases 38S0 

proceedings  taken  or  rights  accrued  under  former  statutes  saved.  3882 

effect  of  statute  upon  officers  and  offices 83S4 

when  act  deemed  to  have  been  passed 

when  act  takes  effect 


Consuls. 

exempt  from  jury  service  In  New  York  oottQty....*. 1081 

proof  of  exemption  • ••••••••••••• 
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Contempt  of  Court. 

I.  Criminal  contbmfts. 

defined , , ..,.♦.„         8 

resisting  mandate  of  court 105 

punishment 9 

when  proceedings  may  be  summary 10 

notice  to  persons  charged  With 10 

requisites  of  commitment   11 

punishment  does  not  bar  indictment 13 

review  of  determination  by  certiorari 214S 

remand  on  habeas  corpus  of  person  committed  for  criminal 
contempt 2032 

In  justice's  courts 

power  of  justice  to  punish 2870 

fine  and  commitment 2871 

offender  to  be  heard  2872 

warrant  to  bring  offender  before  court. 2873 

record  of  conviction  2873 

requisites  of  commitment  2874 

fine  to  be  paid  to  overseer  of  poor 2875 

II-   CONTKMPTS  PUNISHABLE  CIVILLY. 

defined 14 

1.  OMctal  acts  and  misconduct. 

failure  of  clerk  of  court  to  certity  attendance,  etc.,  of 

jurors  in  New  York 1089 

failure  of  commissioner  of  jurors  of  Kings  county  to  re- 
turn   precept    for    levy    on    personalty    of    delinquent 

jurors 1156 

arrest  of  witness  in  violation  of  privilege 863 

neglect  to  return  inventory  of  attached  property 081 

of  sheriff  to  make  return  in  replevin 1715,  171G 

failure  to  make  return  to  mandamus. 2073 

to  alternative  prohibition   209(( 

to  certiorari  to  review 2135 

SL  Disobedience  and  misconduct  of  attorneys. 

non-parent  of  costs  imposed  on  attorney «...     545 

reviewing^  denied  motion  before  another  judge 778 

withdrawing  motion  for  judgment  without  leave 778 

8.  Disobedience  of  parties  and  witnesses, 

refusal  to  deposit  or  deliver  property  when  ordered 718 

disobedience  to  order  to  discover  books,  etc 808 

when  judgment  enforced  by  punishment  for 1241 

withholding  possession  of  realty  from  person  adjudged  en- 
titled thereto   1675 

violation  of  order  restraining  waste  of  re;\Uy  sold  on  exe- 
cution  ; 1443 

disobedience  to  order  restraining  waste  pending  action...  1681 
non-payment  of  alimony  in  matrimonial  action 1773 

11.    PSOCSEDINGS    BEFORE    COMMISSIONERS;    AWARD. 

appointment  of  commissioners 3309 

disqualification  of  clerk,  etc.,  of  judge  or  justice 1024 

duties  and  powers 3370 

determination  of  compensation 3370 

benefits  not  to  be  deducted 33"0 

comiiensation  for  railroad  property  taken  for  public  use 3.370 
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INDEX. 
CoBtempt  of  </Oiirt  —  Continued. 

II     CONTKMFTfl  PUNISHABLE   CIVILLY ContlllUed. 

8.  Disobedience  of  parties  and  witnesses -^  Con^iantA, 

In  surrogate's  court, 

power  of  surrogate  to  punish  for 2481 

enforcing  decrees  by  punishment  for 2565 

commitment  does  not  bar  action  on  bond 2555 

disobedience  to  order  regulating  custody  of  propfrty 

between  co-executors 2714 

undertaking  to  stay  commitment  pending  appeal.  2579-2581 

III.   PbOCEEDINGS   to  punish    contempts  other  than    CKtiriNAL. 

cases  to  which  provisions  apply 2206 

summary  punishment  of  contempts  in  presence  of  court 2267 

warrant  to  commit  without  notice  for  non-payment  of  money.  22dS 

1.  Order  to  show  cause  and  warrant  to  attach  offender, 

misconduct  at  trial  term  may  be  punished  at  special  term.  2292 

order  to  show  cause 2269 

warrant  to  attach  offender 2269 

notice  to  officer  to  return  mandate  or  show  cause 2270 

order  or  warrant  may  be  made  out  of  court 2271 

order  and  warrant  returnable  at  term  of  court 2271 

referee  may  make  order  or  issue  warrant « 2272 

referee's   order    or    warrant    may    be    returnable    before 

referee  or  court  2272 

power  of  referee  on  order  or  warrant  returnable  before    

him 2272 

order  is  motion  in  action  or  special  proceeding 2273 

warrant  is  commencement  of  special  proceeding 2273 

warrant  and  affidavit  to  be  served  on  accused 2274 

amount  of  bail  may  be  indorsed  on  warrant 2275 

sheriff  to  keep  accused  in  custody 2276 

physical   inability   of   accused   excuses  production   under  ^^ 

warrant 2276 

accused  need  not  be  confined  in  prison 2276 

undertaking  to  procure  dischanre  pending  hearing 2277 

warrant  not  to  issue  against  prisoner 2278 

habeas  corpus  to  produce  prisoner  to  answer '.....  2278 

undertaking  for  discharge  to  be  filed  with  return 2279 

9.  Hearing  and  determination. 

interrogatories  and  answers  of  accused 2280 

production  of  proofs  at  hearing ^SS. 

determination  of  court , 2280 

final  order  imposing  fine  or  imprisonment  or  both 2281 

prisoner  produced  on  habeas  corpus  to  answer  to  be  re- 
manded. .  . 2282 

warrant  of  commitment   2281 

prisoner  produced  on  habeas  corpus  may  be  committed  on 

discharge  from  custody 2282 

final  order  on  return  of  order  to  show  cause. .. .  ^ 2283 

commitment  upon  final  order  on  return  of  order  to  show 
cause 2283 

8L  Commitment  or  ^ne. 

fine  to  indemnify  for  damages  to  be  imposed 2284 

payment  of  fine  indemnifying  for  damages  bars  action  by 

agreed  party 2284 

fine  when  actual  loss  not  sustained 2884 

corporation  may  be  fined 2284 

order  and  warrant  of  commitment 2286 
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Contenpt  of  Court— Continued. 

III.  Pkoceedincs  to  pukish  contempts,  etc. —  Continued. 

3.  Commitment  or  Une  —  Continued. 

commitment  until  offender  has  performed  act  aJ>d  paid  ^^ 

fine ••• yvv  ^^^ 

length   of  imprisonment   where  offender   not   reqw'.ed  to  ^ 

perform  *ct   ••• -^fjj 

on  commitment  for  non-payment  of  alimony J^-ii 

ecMnmitment  for  violation  of  order  restraining  wantc  of 

realty  sold  on  execution 1444 

discharge  on  undertaking • 1446 

5risoner  to  be  confined • 157 

amages  for  escape •  157 

release  on  inability  to  perform  or  pay  discretionary  with 

court 2286 

punishment  for  contempt  does  not  bar  indictment 2287 

issuance  of  new  warrant  on  failure  of  accused  to  appear 

after  giving  undertaking  ^8 

county  court  cannot  remit  fine 851 

orders  of  N.  Y.  city  court  may  be  executed  within  sUte.  .  838 

4.  Action  on  undertaking, 

order  for  prosecution  on  failure  of  accused  to  appear. . .  2288 

when  party  aggrieved  may  prosecute ^g 

damages  recoverable  by  party  aggrieved 2289 

order  for  prosecution  by  attorney-general  or  district  attor* 

ney.  .  .   ^^290 

damages  of  party  aggrieved  may  be  paid  out  of  recovery 

by  people ; ggj 

liability  of  sheriff  for  insuffiaency  of  aureUes 22»1 

Contingent  EMK-.tcii. 

holders  of.  necessary  parties  in  partition 1588 

when  vested  in  trustee  for  insolvent  debtor *J« « 

sale  of  contingent  interest  of  infant *«Jg 

persons  of  class  as  defendants  in  partition iO«» 

Continuance. 

See,  also,  "Abatbmbnt  and  Rxvxval;  "  "  Adjoukkmxnt; '* 
"  Assignment;  **  "  Pasties." 

by  one  judge  of  proceedings  begun  before  another  in  New  York.  26 

of  term  of  court  to  another  place 41 

of  special  proceeding  on  death,  etc.,  of  judge 52 

of  action  after  transfer  of  interest 756 

after  death  of  sole  party 757 

Contract. 

See,  also,  "  Specific  Performance;  *'  "  Vendor  and  Pur- 

CHASER." 

no  imprisonment  for  money  due  on 16 

limitation  of  actions  on 882 

judgment  by  default  in  actions  on 420 

person  making  for  benefit  of  another  is  trustee  of  express  trust.  449 

joinder  of  causes  of  action  on 484 

counterclaims  in  actions    601 

Irarrant  of  attachment  in  action  for  breach 635 

cause  of  action  on,  may  be  attached 648 

offer  to  liquidate  damages  for  breach  conditionally 736 

refusal  of  offer  to  liquidate  damages 736 

costs  on  refusal  of  offer 737 

interpleader  in  actions  on * 820 

joinder  of  claimants  on  motion  of  defendant 820 

interest  in  contract  for  land  may  be  reached  by  judgment  cred- 
itor's action.  •  .'. 1874,  1875 
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Contract  —  Continued. 

action  to  compel  conveyance  by  lunatic,  infant,  etc 2345 

sale  of  interest  in  contract  for  lands  to  pay  decedent's  debts.  .  2779 

reservation  of  trial  terms  for  actions  on 232 

Actions  for  breach  in  justices'  courts. 

jurisdiction   2fi«2 

warrant  of  attachment 2905 

neglect  to  counterclaim  damages  bars  action 2947,-  2948 

Contractor. 

defined • 3396 

Contrlbntlon. 

between  defendants  when  realty  of  one  sold  on  execution 1481 

when  part  owner  of  property  redeems * 1482 

order  of,  on  sale  of  realty  on  execution 1483 

enforcing  by  original  judgment  after  sale  on  execution 1484 

preserving  Ken  of  original  judgment 14® 

entry  on  docket  to  preset ve  lien  of  original  judgment 1488 

ControT-eray,  Snbmlsslon  of. 

See  "  Submission  of  Controversy." 

Con-veralon. 

limitations  of  actions  against  executors,  etc 383 

order  of  arrest  in  action  for 549 

in  justice's  court   2895 

warrant  of  attachment  in  action  for 635 

in  justice's  court  2905 

action  by  people  for  conversion  of  public  funds 1909-1975 

Con-veyance. 

subpoena  duces  tecum  to  produce  records 866 

deeds  acknowledged  or  proved  admissible  in  evidence 935 

record,  or  certified  copy,  admissible  in  evidence 9S5 

acknowledgment,  proof,  record  or  certified  copy  not  conclusive.  936 
conveyances  proved  on  oath  of  interested  or  incompetent  witness 

not  admissible 936 

of  land  without  the  state  admissible  in  evidence,  when,  etc 946 

exempli  cation  of  record  without  the  state  admissible  in  evidence.  947 

of  real  property  by  sheriff  under  order  of  court 718 

by  sheriff  on  sale  by  direction  in  judgment 1242 

on  judicial  sale,  to  state  name  of  person  whose  interest  sold....  1244 

sheriff's  deed  on  sale  of  realty  on  execution 1471 

relates  hack  to  time  of  sale 1440 

on  death  of  coroner  who  made  sale  on  execution 1478 

effect  of  conveyance  on  sale  under  foreclosure 1632 

conveyance  of  property  of  infant  or  incompetent 2358 

not  necessary  on  sale  under  foreclosure  by  advertisement 2400 

by  corporation  void  after  petition  for  voluntary  dissolution 2430 

on  sale  of  real  property  to  pay  decedent's  debts 2776-2778 

Co-operative  Insvrance  Companies. 

change  of  name 2411«  2413.  2414 

Copyrlffht. 

of  supreme  court  reports 249 

Coroner. 

punishment  of  misconduct 14 

not  to  practice  as  attorney « 

oowers  when  sheriff  is  party  to  action 172 

any  one  of  coroners  may  act ITS 
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Coroner  -^  Continued 

arrest   of   sheriff   by    « 174 

county  treasurer  of  Erie  county  to  exercise  powers,  etc 181a 

how  sheriff  confined    17Jk 

place  of  confinement  of  sheriff  deemed  a  jail   « 176 

sheriff  entitled  to  jail  liberties  on  giving  bond   - 177 

liability  for  escape  of  sheriff    177 

may  prosecute  undertaking  of  sheriff  for  liberties 178 

duties  when  sheriff  is  plaintiff 179»     180 

liability   for  escape  of  prisoner    181 

duties,  etc.,  of  incoming  and  outgoing  coroners   189 

limitation  of  action  for  non-payment  of  money  collected   383 

for  official  acts  or  omissions  385 

amendment  of  returns   725 

execution  to  be  directed  to,  when  sheriff  a  party 1362 

redemption  of  realty  sold  by  coroner  on  execution 1477 

conveyance  of  realty  sold  on  execution  after  death  of  coroner..  1478 
fees 3310 

to  be  taxed  on  demand 3287 

Corporations. 

for  municipal  corporations,  see  "  Munzcipai.  Coktorations." 

I.  In  general;   mzscellaxeous  provisions. 

"  domestic  corporation  "  defined   8343 

included  in  term  "person"  in  condemnation  law 3358 

included  in  *'  body  or  officer  "  in  provisions  as  to  certiorari . .  2146 

may  be  fined  for  contempt 2284 

consent  of,  to  discharge  of  insolvent  debtor 2164 

limitation  of  actions  for  penalties  against  directors  and  stock- 
holders   of    moneyed    corporations 304 

stock  may  be  attached 647 

notice  of  levy  of  attachment  on 649 

to  furnish  certificate  of  defendant's  interest  when  stock  at- 
tached    ' 660 

sale  of  attached   stock 708 

stock  deemed  assets  in  hands  of  executors,  etc 2712 

taking  deposition  of  officers  or  directors 872 

production  of  books  and  papers  on  taking  of  deposition 872 

subpcena  duces  tecum  to  produce  books  or  papers 868 

service  of  subpoena  duces  tecum 868 

subordinate    officer   or    employee   may    produce    on    subpoena 

duces  tecum 869 

procuring   personal  attendance  of   officer  on   subpoena   duces 

tecum. 869 

examination  under   supplementary  proceedings   against   judg- 
ment   debtor. 2441 

■ervice  of  order  in  supplementary  proceedings 2463 

corporations   prohibited    from    unlawfully    engaging    in    busi- 
ness of  conducting  litigation 77 

II.  Proceedings  to  change  name. 

may  petition  for  change 2410 

certificate  that  proposed  change  not  in  conflict  with  other  eor- 

porations 2411 

contents  of  petition  ^ 2412 

notice  of  application    2413 

petition,  etc.,  to  be  filed  with  secretary  of  state 24ia 

reservation  of  j)roposed  new  name  by  secretary  of  state 2413 

order  authorizing   241 4 

order  to  be  entered  and  papers  filed 2414 

publication  of  order 2414 

affidavit  of  publication  to  be  filed  and  recorded   2415 

when  change  to  take  effect   2415 

new  name  may  be  substituted  in  pending  action  or  proceed- 
ing     : : 2416 

pending  actions  or  proceedings  not  affected 2416 

county  clerk  to  report  changes  of  name  to  state  officers 2417 

changes  to  be  published  annually  in  session  laws 2417 

validi^  of  prior  proceedings  tp  change  name  saved 2415 
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Corporations  —  Continued.  i 

III.  Actions  by  and  against. 

1.  Jurisdiction. 

of  New  York  city  court •«..     S18 

of  county  court;  residence 341 

of  city  court  of  Yonkers 8203 

of  justices'  courts 2865,  2869,  2879 

3.  What  actions  lie. 

by  creditor  or  officer  to  suspend  or  remove  officer. .  1T81,  1782 
director  or  officer  to  be  suspended  or  removed  only  in 

action  by  attorney-general 1811 

by  judgment  creditors  for  sequestration  of  property 1784 

judgment  creditor's  action  does  not  lie  against 1879 

supplementary  proceedings  cannot  be  had  on  judgment 

against 2463 

provisions  relating  to  actions  to  determine  claim  to  real 

property   apply 1650 

3.  Service  of  process. 

attempt  to  commence  action  to  interrupt  statute  of  limita- 

tions 399 

summons   431 

by  publication   438 

in   justice's   court    2879 

injunction  order 610 

alternative  mandamus   2071 

precept  in  summary  proceedings  to  recover  possession  of 

real  property   2240 

citation  from  surrogate's  court 2526 

by  publication  2522 

4.  Pleading;  evidence,  etc* 

when  misnomer  waived 1777 

allegation  of  incorporation  in  complaint 1775 

when  proof  of  corporate  existence  necessary 1776 

verification  of  pleadings 525 

admissions  by  members  as  evidence  against 839 

stockholder  not  to  act  as  juror 1180 

8w  Actions  on  bills,  notes,  etc. 

preference  of  actions  on  notes  and  bills  of 701 

against  con>oratioiis  issuing  bank  notes,  etc 791 

bills  and   notes  of  moneyed  corporations  excepted   from 

statute   of   limitations 303 

extension  of  time  to  answer  or  demur  granted  only  on 

notice 1778 

order  for  trial  to  be  served  with  pleading. 1778 

iL  Receivers;  provisional  remedies. 

in  what  cases  receiver  may  be  appointed 1810 

notice  of  application  for  appointment  of  receiver 1810 

order  of  arrest  in  action  against  agent  for   funds  mis- 

'  applied 540 

damages  sustained  by  order  of  injunction  against  officer. .  624 
Injunction  order  suspending  business  to  be  made  only  on 

notice 1800 

order    restraining    director    or    officer    from    performing 

duties  to  be  made  only  on.  notice ••••••..•.....  1809 
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Corporations  —  Contlniied. 

III.  Actions  by  and  against — Continued, 

7.  In  justices*  courts, 

jurisdiction 286B 

residence  for  purpose  of  jurisdiction 2869,  2879 

service  of  summons   2879-2881 

order  of  arrest  against  agent  for  misappropriating  funds.  2886 

IV.  PlOCSEDINCS   TO  SELL,    MORTGAGB   OK    LEASB  KEAL    PROPEKTY. 

when  provisions  take  effect 8897 

to  be  had  pursuant  to  Code 3390 

jurisdiction  of  county  court 340 

contents  of  petition 8391 

verification   of  petition 3391 

notice  of  application 8892 

reference  to  take  proofs 8392 

hearing  of  application 3892 

order  . 8893 

appearance  to  oppose  application 8393 

notice  to  creditors  of  insolvent  corporation 8894 

service  of  notices 8396 

power  of  court  to  make  necessary  orders 3396 

V.  Judicial  supervision. 

action  against  directors  and  officers  for  misconduct 1781 

action  by  creditor  or  officer  to  suspend  or  remove  officer  for 

misconduct 1781,  1782 

action    against    officers    for    misconduct    to    be    brought    by 

attorney-general 1782 

sections  1781,  1782  do  not  affect  other  visitorial  powers 178:t 

lif)raries,  relifHons  corporations  and  schools  excepted  from...  1?04 

educational  institutions  excepted  from   1W4 

muriicipal  and.  political  corporations  excepted  from IWM 

officers,  stockholders,  etc..  may  be  compelled  to  testify 1805 

injunction  staying  actions  by  creditors 1806 

creditors  may  be  brought  in 1807 

advertisement  for  claims  of  creditors 1807 

when  attorney-general  must  bring  action... i 1808 

appointment  of  receiver 1810 

VI.  Action  in  mature  or  quo  warranto. 

by  attorney-general  to  try  right  to  exercise  franchise 1948 

to  be  brought  in  name  of  people 1984 

joinder  of  relator  as  party  plaintiff 1986 

relator  to  give  security  for  costs,  etc 1986 

compensation  of  attorney-general  when  relator  party  to 1986 

triable  of  right  by  jury 1950 

all  claiming  to  exercise  same  franchise  must  be  joined 1954 

witness  cannot  refuse  to  answer  incriminating  question 1955 

temporary   injunction 1955 

judgment  against  corporation  to  contain  perpetual  injunction.  1955 
collection  of  costs  from  officers  and  members 1967 

VII.  AcnOM  BT  FBOPLB  TO   ANNUL. 

municipal  and  political  corporations  not  subject  to 18^4 

libraries,  reliffiotis  corporations  and  schools  not  subject  to....   1®04 

educational  corporations  not  subject  to   1804 

by  attorney-general  when  legislature  directs 1797 

by  leave  of  court 1798 

when  attorney-general  must  bring  action 1808 

grounds  of  action  by  attorney-general 1798 

application  by  attorney-general  for  leave 1799 

triable  by  jury  of  right 1800 

judgment 1801 

to  enjoin  exercise  of  corporate  rights 1801 

to  provide  for  receiver,  account  and  diftribntioa......  1801 
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Corporations  —  Continued. 

VII.  Action  by  people  to  ahnul  —  Continued. 

temporary  injunction   orders 18W 

judgment-roll  to  be  filed  with  secretary  of  state..- 1808 

judgment  to  be  published 1808 

officers,  stockholders,  etc.,  may  be  compelled  to  testify 1805 

injunction   staying  actions   by  creditors 1806 

creditors  may  be  brought  in 1807 

advertisement  for  claims  of  creditors 1807 

appointment  of  receiver 1810 

VIII.  Actions  to  procure  dissolution. 

municipal  and  political  corporations  not  subject  to. 1?04 

libraries,  religious  corporations  and  schools  not  subject  to 1804 

educational  corporations  not  subject  to 1^04 

jrroundf  of  dissolution 1"«R 

action  to  be  brought  by  attorney-general 1786 

when  attorney-general  must  bring  action 1808 

when  creditor  or  stockholder  may  maintain  action 1786 

reference  of  issues  is  discretionary  when  action  not  brought 

by  attorney-general.   1012 

^  when  referee  to  be  appointed  by  court % 1012 

temporary    injunction 1787 

modifying  temporary  injunction. '. 1787 

appointment  of  temporary  receiver^  powers 1788 

additional  powers  to  temporary  receiver 1789 

appointment  of  permanent  receiver;  powers 1788 

when  stockholders,  etc.,  may  be  made  parties 1790 

jjudgment  to  provide  for  distribution  of   property 1793 

judgment  for  unpaid  stock   subscriptions,  when  stockholders 

are    parties 1794 

Judgment   to  enforce   liability   of   directors   and   stockholders 

when  assets  insufficient 1795 

sections  1785-1705  do  not  affect  special  statutory  provisions. . .  1796 

am>ointment  of  referee 1012 

officers,  stockholders,  etc.,  may  be  compelled  to  testify 1805 

injunction  staying  actions' by  creditors 1806 

creditors  may  be  brought  in 1807 

advertisement  for  claims  of  creditors 1807 

appointment  of  receiver 1810 

IX.  Proceedings  poa  voluntary  dissolution. 

*'  stockholders  "  includes  "  members  " 2431 

libraries,  churches  and  schools  or  academies  excepted 2431 

when  majority  of  directors  may  petition 2419 

when  directors  or  stockholders  eouaPy  divided 2420 

when  majority   of  stockholders  direct 2420 

certain  corporations   excepted 2420 

contents  of  petition 2421 

inventory  and  schedule  to  be  annexed 2421 

Terification  of  petition  and  schedule 2422 

presentation   of  petition. 24S3 

order  to  show  cause 2423 

appointment  of  temporary  receiver;  powers 2423 

injunction  staying  actions  by  creditors 2423 

appointment  of   referee 2423,  2426 

publication  of  order  to  show  cause 2424 

service  of  order  to  show  cause  on  creditors  and  stockhc^ders. .  2425 

hearing 2426 

decision  or  report 2426 

order  for  transmission  of  original  papers  to  court  or  referee. .  2427 

amendment  of  schedules , S^TT 

motion  for  final  order ,,•,,«••«,, 
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Corporation*  —  Continued. 

IX-  PtocEEDiNCs   FOE  VOLUNTARY   DISSOLUTION  —  Continued. 

notice  of  motion  for  final  order 2428 

appointment  of  receiver 1810 

final  order   dissolving  and  appointing  receiver 2428 

power  of  receiver  to  hold  real  property 710 

relief  of  receiver  from  omissions  and  defaults 242y 

confirmation  of  acts  of  receivers 2429 

transfers  of  property   after  filing  petition  void 2430 

commissions  of   receiver 2431a 

final  accounting  of  receiver   2431lt 

application  by  attorney-general  for  order  to  show  cause....   2431b 

X.  Ekfokcing  stockholders'  liability. 

service  of  summons  on  stockholders  by  publication 438,  439 

misnomer  of  stockholder  defendant   1831 

sections  1700-1795  do  not  affect  special  statutory  provisions..  1796 

in  action  by  creditor  to  dissolve  corporation 1790 

judgment   for   unpaid   subscriptions   when   stockholders 

are  parties 1794 

judgment  when  assets  are  insuflicient 1795 

action  by  creditor  to  enforce  liability   1791 

account  of  property  and  debts  of  corporation 1792 

apportioning   liability    1792 

XJ.  Foreign  corporations. 

defined      3343 

validity  of  meeting  within  this  state  not  affected 1779 

1.  Jurisdiction, 

actions   against   .  ^ 1780 

by  one  foreign  corporation  against  another 1780 

by   non-resident  against 1780 

of  N.  Y.  city  court 315 

2.  Service  of  process, 

of  summons  432 

on   designated   agent    432 

designation  of  agent  to  receive  service  of  summons  ....     432 

proof  of  denization  of  agent 432 

copy    of    designation    of    person    upon    whom    to    make 

service,    as    evidence     931a 

change   of  place  of  service   by   designated  agent 432 

revocation    of    designation    of    agent 432 

of   summons   by   publication  on 438,     439 

of  notice  of  sale  under   foreclosure  by  advertisement. .    2389 
of    surrogate's   citation    by    publication 2522 

S.  Actions  by  and  against. 

when  foreign  corporation  may  sue 1779 

cannot  sue  on  debt  invalid  by  laws  of  state  of  organiza- 
tion      1779 

verification  of  pleadings 625 

allegation  of  incorporation 1775 

director  or  officer  to  be  removed  only  in  action  by  at- 
torney-general     1811,  1812 

action  by  attorney-general  to  try  right  to  exercise  privi- 
leges within  state 1948 

books  are  presumptive  evidence 929 

certified  copy  of  Dook  may  be  offered  in  evidence 930 

verification  of  copy  of  book  of 931 

■purity  for  costs 3268,  3270 

Judgment  by  default  on  service  by  publication 1217 
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Corporation*  —  Continued. 

XI.  FoKEicN  coRPOKATioNs  —  Continued. 
4.  Provisional  remedies;  receivers, 

attachment  in  actions  against  696 

in  justice's  court   2906 

unpaid  subscription  to  stock  may  be  attached 646 

when  judsnnent  enforceable  only  against  attached   prop- 
erty     ^ ' 707 

injunction  order  suspending  business  to  be  made  only  on 

notice    1809.  1S12 

in  what  cases  receiver  may  be  appointed 1810,  1812 

Coats. 

judge  not  to  be  interested  in 47,       49 

I.    To    WHOM    AND    WHEN    AWARDED. 

when  plaintiff  entitled  of  course 322^ 

when  recovery  is  less  than  $50 ^ 3228 

against  defendant,  8cr\'ed  with  notice  of  no  personal  claim..     423 

to   defendant   of  course 3228 

in  New  York  and  Kings  counties  when  recovery  under  $500.  3228 

in  New  York  city  court  when  recovery  under  §250 32^ 

in  Kines  county  court  when  recovery  under  $200 3228 

when    discretionary    32^10 

on  judgment  for  one  of  several  defendants 3229 

when  several  actions  brought  on  same  instrument 3231 

when  different  parties  prevail  on  different  issues 32^H 

increased  damages  not  to  carry  increased  cost: 3257 

after  offer  of  judgment  by  defendant 738 

after  offer  to  compromise    counterclaim 739 

after   sufficient   tender 733 

when   tender  accepted 734 

tender  to  include  costs  to  date 731 

on  confession   of  judgment 1275 

on  submission   of  controversy 1280,  1281 

on  judgment  for  part  of  claim  admitted 511 

on  apDiication  for  judgment  on   frivolous  pleading.... 537 

on  order  for  new  trial  for  failure  to  file  decision  within  time 

limited    1010 

not  awarded  against  municipal  corporation  unless  claim  pre- 
sented  before   action 3245 

against  person  suing  or  sued  in  representative  capacitv 3246 

of  proving  genuineness  of  paper  after  demand  for  admission 

thereof 735 

of    action    brought    on    discontinuance   in   justice's   court    on 

answer   of   title 3235 

on  remission  of  fine  or  penalty  by  county  court 352 

as  condition   of   adjournment  of   trial 3255 

payment  of,  as  condition  of  exoneration  of  bail 001 

no  costs  at  trial  of  title  by  sheriff's  jury 100 

not  to  be  taxed  in  proceedings  before  court  of  claims 274 

counsel  or  attorney  fees  not  allowed  in  court  of  claims 274 

party  testifying  not  entitled  to  witness  fees 3288 

attorney  testifying  for  client  not  entitled  to  witness  fees....  3288 

IT.  How  AWASDEo;  judgment;  collectiok. 

decision  or  report  to  award « 10S2 

power  of  referee  to  award 1018 

clerk  to  insert  amount  in  blank  in  final  judgment. 1231 

judgment  against  executors,  etc • 1885,  1836 

III.  Amount. 

special   provisions   not   affected 3261 

amount   of   costs   generally 3251 

amount  when  discretionary •• S290 
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Vomtm  —  ConHmied. 

III.  Amount  —  Continued. 

upon  settlement r  ••.•••  • 8260 

as  condition  of  adjournment  of  trial 8255 

when  recovery  less  than  $50 3228 

on   confession    of   judgment 1276 

increased  damages  not  to  carry  increased  costs 3257 

clerk's  fees  in  civil  actions 3301 

additional   allowance   in   difficult  cases 3253,  3254 

certificate  entitling  party  to  costs  or  increased  costs 324S 

disbursements  to  be  included 8266 

IV.  In   spbcial  actions. 

In  aid  of  attachment 

in  action  by  plaintiff ••••••••..•• 677 

Action'  to  charge  joint  debtor, 

how  awarded ..••..... 1941 

Action  to  determine  claim  to  real  property, 

on  defendant's  default 1045 

Creditor's  action  against  heirs,  etc. 

sheriff's  fee  on  execution  may  be  taxed  against  each  de- 
fendant . 1839 

apportionment  among  defendants 1839 

Divgrce. 


^ 


award  of,  by  interlocutory  Judgment   1774 

docketing    interlocutory    judgment    awarding 1774 

execution  not  to  issue  until  final  judgment 1774 

Dower, 

fees,  etc.,  of  commissioners  or  referee  to  admeasure....  1612 

Ejectment 

when   judgment   taken   against   one   subject   to   rights   of 

others 1518 

by  grantee  of  lands  held  adversely,  suing  by  grantor 1501 

Foreclosure, 

on    dismissal  of  complaint  on   payment   of   interest  and 

part  of  principal  due 1634 

additional  allowance  to  plaintiflF  in  forclosure,  etc..  3252,  8254 

taxation  of 24aS 

on  foreclosure  by  advertisement 2401,  2402 

Matrimonial  actions. 

allowance  for,  in  action  for  divorce  or  separation 1769 

award  of,  in  divorce  or  separation 1769 

to  co-respondent  in  action  for  divorce 1757 

Mechanics'  Kens. 

actions  to  foreclose  In  courts  of  record 8411 

in  courts  not  of  record 8411 

partition. 

where  sale  has  been  had 1579 

on  judgment  of  actual  partition 1559 

collection  against  unknown  owners  on  actual  partition....  1559 

feet  and  expenses  of  commissioners •••.•••••  1565 

11U« 
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Costa  —  Contlmied. 

IV.  In   iriciAL  actions  —  Continued. 

Action  J  by  or  against  state  or  public  oMcer, 

action  by  state  for  benefit  of  municipality 8243 

action  by  people  on  relation  of  private  person. 3242 

on   consolidation  of   actions   by   people  against   different 

defendants IHSB 

judgment  may  be  taken  against  state 1985 

execution  not  to  issue  against  state 1985 

payment  of  costs  against  state  or  public  officer 3241 

on  judgment  of  ouster  from  office 1956 

individual  liability  for  costs  of  action  in  nature   of  quo 

warranto    against   corporation 1987 

against  school  officer  or  supervisor 3244 

increased  costs  to  defendants  sued  for  official  acts. .  3258,  3259 

V.  On  state  writs. 

on  alternative  mandamus  are  discretionary 2086 

on  peremptory  mandamus  to  be  awarded  as  on  motion 2086 

not  to  exceed  $50  and  disbursements 2086 

on  prohibition  to  be  awarded  as  on  motion 2100 

not  to  exceed  $50  and  disbursements 2100 

on  certiorari  to  review  in  discretion  of  court 214S 

not  to  exceed  $50  and  disbursements 2143 

non-payment  punishable  as  contempt  when  awarded  by  final 
order 2007 

VI,  Of  motions. 

of  motion .j 779 

collection » 779 

execution 779 

stay  for  non-payment 779 

taxation  on  final  judgment 779 

may  be  awarded  absolutely  or  to  abide  event 3236 

how  collected  when  awarded  to  abide  event «...  779 

on  application  for  judgment  on  frivolous  pleading 537 

fees  of  referee  to  superintend  discovery  of  book 807 

proceedings  to  punish  for  contempt  not  affected 779 

VII.   iNTEHLOCUTOaV  COSTS. 

on  issue  of  law... 3282 

collection 3283 

no  arrest  for  non-payment,  except,  etc.... , 15 

award  of,  by  interlocutory  judgment ,  1231 

VI II.  On  appeal. 

provisions  not  applicable  to  costs  on  appeal ». 3237 

from  final  judgment 3238 

from   interlocutory  judgment  or  order 3239 

on  appeal  to  supreme  court  or  appellate  division 3251 

damages  for  delay  by  way  of  costs  in  court  of  appeals. .  3251,  3254 
expenses  of  reference  on  justification  under  undertaking  on 

appeal  to  court  of  appeals 1338 

on  appeal  by  plaintiff  from  Judgment  for  defendant  in   con- 
demnation   proceeding 3376 

from   surrogate's  court 2549,  2SK>,  2589 

from    justice's    court 3047,  3060,  8068,  3066.  3067 

on  new  trial,  on  appeal  from  justice's  court 3070,  3073 

to  supreme  from  N.  Y.  municipal  court 3213 

IX.  Liability  for  costs. 

special  provisions  not  affected 3250 

executor  or  administrator «••••••••«••• 1888 

1190 
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IX  LxABxuTr  rot  costs  —  Continued. 

transferee  of  cause  of  actioa 8247 

against  infant  plaintiff  collectible  from  guardian  ad  Wetiu  480,  8249 

guardian  ad  litem  of  infant  defendant  not  liable 477 

poor  person  not  liable  for 461 

costs  to  poor  person  payable  to  attorney 467 

action  by  poor  person  not  stayed  for  non-payment  of  costs  of 

former    action 461 

action   by   executor,   trustee,   etc.,   against   beneficiary   to  re- 
cover costs 1916 

against  attorney  for  pleading  scandalous  matter 545 

imprisonment  for  non-payment  of  interlocutory  casts  awarded 

against    attorney •  >       15 

liability  of  attorney  when  defendant  entitled  to  require  se- 
curity. « 3278 

X   Im  special  proceeozngs. 

power  to  award;  amount •......• 8240 

when  person  recovering  deemed  a  judgment  creditor*  •••....  •  2482 

SuppUmentary  proceedings, 

to  judgment  creditor •.••.•••••••••••••. •  2455 

to  judgment  debtor *«.«• 2456 

Condemnation  proceeding*, 

when  awarded  to  defendant  8360 

against  defendant  on  trial  of  issues •..«.  8372 

of  guardian,  committee,  etc. 8372 

on  appeal  by  plaintiff  from  judgment  for  defendant 8876 

when  awarded  to  owners 8372 

when  compensation  does  not  exceed  $50 337t) 

additional  allowance  to  owners , • 8372 

on  discontinuance. • ...» ,  8374 

Por  appointment  of  committee  of  incompetent, 

on  final  order  appointing  committee.... ....•  2386 

on  dismissal  of  petition 2336 

of  proceeding  on  behalf  of  state. ••••.... 2328b 

Contempt, 

may  be  ordered  paid  out  of  recovery  on  undertaking 2290 

Sumnutry  proceedings  to  dispossess, 

amount  of  costs  and  fees..... 2250 

amount  in  proceedings  founded  on  forcible  entry  or  de- 
tainer  ^ 2250 

execution.  •  •  ••...••••• 2250 

ArWtration, 

on  entering  judgment  on  award •••••••• ..••  2878 

on  vacating  award ••.•••••..••  2377 

Hability  for,  on  revocation  of  submission. ••••• ••••  2384 

To  discover  death  of  life-tenant, 

when  awarded,  amount •••••••••••••••• •  2816 

on  dismissal  of  petition ..••••••••••••••••••€•••••  2800 

Proceedings  by  insolvent  debtors. 

on  eontcsted  application  for  discharge 2167 

on  petition  for  exemption  or  discharge  from  srrest 2198 

1107 
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Costs  —  Contflmied* 

X,  In   mcTAL  peocbsdings  —  Contlntted 
To  enforce  Kent  on  vessels, 

amount •« •••••••••••••«••••••••••••  8439 

XI.  Security  for  costs. 

when  defendant  may  require •••••.••  8268,  3209 

when  two  or  more  plaintiffs  sue 3270 

when  discretionary  with  court 3271 

order  to  give  security ^72 

requisites  of  undertaking 3273 

notice  of  exception 3274 

notice  of  justitication 3274 

justification  of  sureties  • 3275 

allowance  of  undertaking • • 3275 

order  for  additional  security..... 3276 

dismissal  for  failure  to  give 3277 

liability  of  attorney  for  costs. • 3278 

provisions  applicable  to  special  proceedingB .••• ••• 3279 

Xn  New  York  city  court, 

notice  of  exception  to  sureties. «..••• • 3168 

notice  of  justification  •••••••••••••>•• ••.. 3168 

XII.  Taxation. 

how  taxed ......•..•.•...•••• • 3262 

clerk  to  insert  amount  in  judgment 3262 

when  additional  allowance  to  be  computed  by  clerk 3262 

notice  of  taxation 3263 

in  N.  Y.  city  court c 3161 

ma.Tr  be  taxed  without  notice 3264 

notice  of  retaxation 3264 

order  for  retaxation • 3264 

review  of  taxation  • 3265 

duty  of  taxing  officer 3266 

affidavit  as  to  disbursements. •••• 8267 

fees  to  be  taxed  on  demand ••••.•.. 8287 

Xlll.     In  surrogate's  court. 

discretionary,   except,    etc 2558 

only  actual  expenses  when  estate  less  than  $1,000 2557 

costs  awarded  by  decree  include  disbursements 2559 

to  be  fixed  by  surrogate  and  inserted  in  decree 2569 

upon    orders     2566 

collection    of    2S06 

on  motion  for  new  trial  before  surrogate 2561 

of  course  to  successful  party  on  trial  by  jury 2558 

on  jury  trial  same  as  in  supreme  court 2500 

on  petition  to  produce  will  lost,  destroyed  or  concealed 2621a 

may  be  made  payable  by  partv  or  out  of  fund 2557 

unsuccessful  contestant  of  probate  not  entitled  out  of  estate. .  2658 
stenographer's  minutes  on  probate  contest  may  be  charged  on 

esUtc 2558 

of  proceeding  to  compel  payment  of  funeral  expenses 2729 

of  reference  of  disputed  claim  against  decedent's  esUte 2718 

on  •PP«al 2580 

same  as  in  supreme  court 2560 

from  order  on  motion  for  new  trial 2549 

tfiscretionary  allowance  on  contested  and  uncontested  decrees.  2561 

trial  fee  for  each  day  exceeding  two : . . .  2S61 

additional  allowance  for  preparing  and  settling  accounts 2662 

tllowance  upon  saie  of  real  property  to  pay  dooedcnt'i  debt..  2563 

is  in  lieu  of  commissions ••••••••••••• , 
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Coa<s  —  Oontf  iiiied* 

XIXI.  Im  sukkogate's  coukt  —  Continued 

Ices  of  appraiser  • •••••  2665 

of  referees  same  as  in  supreme  court ..••.....•..  2566 

of  officers  for  services  same  as  in  supreme  court. •....  2566 

of  witnesses  same  as  in  supreme  court -2566 

■urro^te  not  to  charge  or  receive  fees 2567 

mileage  of  surrogate  for  taking  testimony  out  of  court 2567 

fees  for  copies  of  papers •• 2567 

XIV.  Ik  justices*  coubts. 

to  prevailing  party ,•• 8074 

what  costs  consist  of 8074 

when  allowed  to  neither  party 3075 

on  judgment  after  verdict  or  decision 8014 

on  judgment  of  nonsuit 3013 

on  discontinuance  on  answer  of  title  to  real  property 2054 

on  dismissal  when  title  to  realty  pleaded  by  plaintiff 2956 

in  action  of  replevin 3076 

cm  demurrer 3077 

amount  limited 3076 

taxation 3078 

increased  costs  in  actions  on  official  acts 3079 

on  judgment  for  one  of  several  defendants 3080 

recovery  of  costs  wrongfully  collected 6081 

on  decision  for  person  answering  in  proceeding  for  sale  of 

stray.  3096 

on  transfer  of  action  to  another  justice 3152 

in  action  on  judgment  ^ 3154 

guardian  ad  litem  of  infant  plaintiff  liable 2887 

guardian  ad  litem  of  infant  defendant  not  liable 2888 

fees  on  attachment  for  defaulting  witness 2972 

payment  of,  on  service  of  notice  of  appeal. 3047 

setting  off  costs  and  recovery  on  determination  of  appeal....  8069 

costs  below  included  in  disbursements  on  appeal 3060 

of  appeal  when  new  trial  ordered 3063 

to  whom  awarded  on  appeal • 3066 

amount  of  costs  on  appeal • 3067 

award  of,  on  new  trial  on  appeal ...«.• 3070 

amount  on  new  trial  on  appeal 3073 

on  offer  to  compromise  after  return  on  new  trial 8072 

New  y^yrk  municipal  court. 

on  appeal  to  supreme  court  8213 

Brooklyn  Justice's  court. 

on  removal  of  action  to  county  court  of  Kings 2934 


ConnterclalBi. 

See,  also,  "  Pleamko." 

answer  may  set  up   600 

when   allowed   e 601 

in  actions  on  assigned  claims   502 

by    trustee    602 

by  defendant  sued  in  representative  capacity 605 

»0  1100 
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Oownterclalm  ^^  Contlmied* 

on  decedeot's  debt  in  action  by  executor,  etc •• OM 

limitation  of  action  must  be  pleaded  in •• 413 

cannot  be  founded  on  title  barred  by  adverse  possession ••  366 

on  cause  barr«,d  by  limitation • 397 

several  counterclaims  may  be  pleaded •....  507 

each  to  be  separately  stated • • 607 

equitable  counterclaim  may  be  pleaded 507 

verification  of  counterclaim  only • •..*.•  527 

provisional  remedies  on * 720 

plaintiff's  offer  to  compromise.. 739 

in  action  for  divorce  or  separation • 1770 

in  action  to  charge  joint  debtor  not  served 1939 

demurrer  to,  see  **  Demurrek." 

reply;  contents 514 

judgment  for  failure  to  reply •  515 

reply  may  set  up  two  or  more  avoidances 517 

striking  out  for  disobedience  to  order  for  discovery  of  books,  etc.  8*18 

deemed  action  for  purpose  of  trial  by  jury 97-i 

judgment  on '. 603 

demand  for  affirmative  relief  on 509 

judgment  for  affirmative  relief  on 504 

on  counterclaim  for  less  than  plaintiff's  demand 512 

execution  on  judgment  against  executors,  etc. .  • ...••••  006 

In  New  York  city  court. 

what  may  be  pleaded ••••••••••#•••  S174 

In  justices*  courts. 

answer   may  set  up    2S^- 

when  allowed 2945 

demurrer 2939 

of  party  suing  or  sued  in  representative  capacity 2946 

when  neglect  to  plead  bars  action.. 2947,  294H 

judgment   .    2^9 

in  summary  proceeding  to  dispossess 2244 

Donntle*. 

seal  of  county  clerk  seal  of  county 28 

proof  of  acts,   resolutions,  etc.,   of  supervisors 041 

excepted    from    judicial    supervision 1894 

not  subject  to  action  to  dissolve  or  annul  corporation 1804 

jurisdiction  of  surrogate's  court  in  new  or  altered......   2479,  24>H» 

preference  of  actions  by  or  against 791 

jurors  not  disqualified  because  residents  or  taxpayers 1179 

order  of  arrest  in  action  for  funds,  etc.,  of 549 

attachment  in  action  to  recover  funds  of 637 

action  by  state  to  recover  public  funds,  see  **  Municipal  Corpo- 
rations." 

excepted  from  jurisdiction  of  justice's  court 2S63 

supervisors  need  not  give  security  on  appeal LILT 

taxpayer's  action  to  prevent  illegal  acts 1925 

officers  may  sue  on  cause  arising  before  term 1926.  19i?< 

action  against  officers  on  causes  arising  before  their  ti>rm.   1027.  1926 

jurisdiction  of  justice's  court  over  actions  by  or  against  officers.  28H5 

costs  when  action  brought  by  state  (Ht  benefit  of  county 3243 

County  charges. 

printing   of    calendar    20 

exoenses  of  proceedings  to  remove  attorney    68 

stenographers'  salaries,  fees,   etc 88 

salaries  of   criers,    interpreters,   and   court  attendants,    in 

Queens    county 91.  94,  96 

salaries  of  stenographers , 358-^1 

compensation  of  clerks  in  surrogate's  office 2S06 

books  for  record  of  notices  of  pendency  of  action 1672 
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CovjitT  Clerk* 

when  included  In  term  "clerk" ^ mi$ 

•eal  is  seal  of  supreme  and  county  courts. •••••••••••• 27 

is  seal  of  county ••••••••••••••••••      28 

provision  for  new  seal. , 30 

appointment  of  special  deputy  clerks  to  attend  terms 89 

destruction  of  papers  by  order  of  court 21 

designation  of  new  jail  to  be  Hied  with 135 

to  serve  designation  of  jail  on  sheriff 137 

certificate  of  sheriff's  election 182 

annual  return  of  changes  of  name 2418 

duties  in  foreclosure  by  advertisement 2390,  2390,  2403,  3304 

judgment  book;  entry  of  judgments 1236 

docket  books;  docketing  judgments 1245-1272 

entry,  etc.,  of  judgment  by  confession 1275,  1276 

docketing  transcript  of  justice's  judgment 3017.  8021.  3022 

judgment  of  Albany  city  court  and  Troy  justice's  court..  3225 

authentication  of  transcript  from  justice's  docket  book 930 

issuing  execution  on  justice's  judgment 3043 

bomesfcad  exemption  book 1398 

record  of  certificates  of  execution  sales 1430 

notices  of  pendency  of  action 1672,  1674 

orders  appointing  receivers  in  supplementary  proceedinp.  2470 

wills  of  real  property 2633,  2634 

to  make  and  certify  to  searches 961 

without  charge  to  certain  state  officers. 3290 

•ubpoena  duces  tecum  to  produce  records. . .  T ; 806 

fees  generally 3304 

in    New    York    and    Kings  county 3305 

to    be    taxed    on    demand 3287 

salaried  clerks  to  account   for   fees 3285 

fees  of,  for  entries  of  moneys  deposited   with  county  treasurer.   3306a 

County  Co-operative  Insurance  Companies. 

change  of  name  .., 2411,  2413.  2414 

Covnty  Conrt* 

construction  of  provisions  relating  to « 8342 

new  trial  in,  on  appeal  from  justice's  court,  see  **  Justice  or 
THE  Pkace;  "  "  New  Trial." 

costs  when  several  actions  brought  on  same  instrument 8281 

appeals  from,  to  appellate  division • 1840,  1367 

I.  Constitution  op  coukt. 

a  court  of  record ••.... 2 

seal  of  county  clerk  is  seal  of  court '....•  27 

always  open  for  business 855 

justice  of  supreme  court  may  make  orders  in 864 

county  judge  of  another  county  may  make  orders 354 

appointment  of  terms  355 

place  of  holding  terms 855 

adjournment  of  term  to  another  place. 355 

publication  of  appointment  of  terms. . .' 856 

drawing  and  notification  of  jurors 357 

^                clerks  to  county  judges  of  Kings 3^ 

appointment  and  compensation  of  stenographers 358.  861 

stenographers  for,  in  Kings  and  Queens  counties •••..  859 

interpreters   for,  in  Kings  county 360 

II.    JuaiSDfCTlON. 

jurisdiction    340 

residence  of  domestic  corporation 341 

i;£oi 
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County  Court  —  Continued* 

II.  JusisoicTioM  —  Continued* 

Jurisdiction  co-extensive  with  supreme  court. ••••••  •••••••••    S48 

may  send  process  to  any  county. ••••• 847 

power  to  appoint  receiver 713 

may  authorize  guardian  or  committee  to  agree  to  partition .  • .  1600 

1502 
over  applications  by  insolvent  debtors  for  discharge,   exemp- 

Uon.  etc 2150.  218S,  2201 

appointment  of  trustee  for  criminal  prisoner 2219 

over  person  and  property  of  incompetent  persons 340,  2320 

proceedings  for  change  of  name 2410 

new  action  after  plea  of  title  to  realty  in  justice's  court 2953 

account  of  district  attorne^r  to  1968 

non-resident   plaintiff   to    give   security   for   cr>sts S268,  3200 

costs  in  Kings  county  when  recovery  under  $250 3228 

III.  Powers  and  duties  of  county  jtTDCX. 

if  jud^e  disqualified,  special  proceeding  to  be  continiacd  la  ad- 
joining county 62 

has  powers  of  justice  of  supreme  court  at  chambers 241 

possesses  power  of  supreme  court  justice  over  actions  in 348 

disability  of  county  judge 842 

may  appoint  temporary  court-house 43 

designation  of  temporary  jail  by 185,  136.     144 

to  attend  drawing  of  jurors 1044,  1046 

when  to  act  as  surrogate  during  vacancy  or  disability 2484 

when  and  where  to  hold  surrogate's  court 2506 

compensation  when  acting  as  surrogate 2483 

ex  parte  orders  by 772,     773 

may  make  order  for  service  of  summons  by  publication 440 

may  grant  order  of  arrest 556 

power  of  judge  In  special  proceedings , 849 

to  remit  forfeited  recognizances ...•  850,    851 

to  remit  fines  and  penalties 860,  351,     353 

notice  of  application  to  remit  fine  or  pcnal^. . .  •     862 

costs  on  remission 352 

discbarge  of  person  imprisoned  for  non-payment  of  fine.     3S3 
to  discharge  witnesses  arrested  in  violation  of  privilege.     862 

to  grant  order  to  take  deposition  within  state 872 

to  grant  order  to  take  deposition  without  state 889 

to  issue  subpcena  for  witness  on  deposition  to  be  used 

without  the  sUte 915 

to  issue  habeas  corpus  to  testify 2000-2011 

to  issue  habeas  corpus  or  certiorari  to  inquire,  etc.  2017.  2018 
to  Issue  warrant  to  bring  up  prisoner  abeat  to  be  re- 
moved  2064 

to  take  bail   pending  appeal  on  habeas  corpus  or  cer- 
tiorari      2060,  2061 

when    holding  court   in    another   county 3.'>6 

duty  to  issue  habeas  corpus  or  certiorari  without  application.    20*jri 

summary  proceedings   to   dispossess  before.. 2234 

supplementary  proceedings  may  be  brought  before...   2434,  2554 

IV.  RSMOVAI.  OF  ACTIONS  TO  OK  FEOM. 

to  supreme  court  on  disability  of  county  judge •.••••••     342 

to  supreme  court  to  change  place  of  trial ••••     343 

effect  of  order  of  removal 344 

appeal  from  order  of  removal ....•...••••.•••.     344 

stay  of  proceedings  to  permit  removal 345 

process,  undertakings,  etc.,  not  impaired  by  removal 346 

to,  from  local  courts  of  Hud<;on.  Utica  and  Oswego 3200 

from  justice's  court  to  Kings  county  court • 2864 


INDEX. 

(•omaty  Treamirer. 

fines,   recognizances,   etc.,   collected   by   district   attorney   to  be 

paid  to 1967 

when    to    be   public   administrator   ex   o/hcio 2665 

may   apply    for    apiMintmcnt   of   temporary   administrator 2670 

fees   3321 

provisions  relating  to  bheriff's  bond  apply  to  actions  on   bond.  1889 

to   exercise    powers  of   coroners   in    Kric   couniy 181a 

fees    of    county    clerk    for    entries    of    moneys    dei>osited    with 

.    county    treasurer     3306a 

Court  funds. 

to  receive  money  paid  into  court 745 

title  to  securities  representing 749 

action  by,  on  securities  749 

transfer  of  securities  on  death,  etc 750 

books  of  account  752 

annual  report 758 

to  receive  money  paid  into  surrogate's  court 2537 

aervice  of  order  to  pay  money 1887 

leave  to  sue  on  bond  for  failure  to  pay  money,  etc 1887 

commissions  on  money  paid  into  court 8821 

Court  of  Appeals. 

I.  Powers;  terms;  oppicers,  etc. 

a  court  of  record 2 

seal  continued • 27 

governor  may  change  place  of  holding 38 

judge  not  disqualified  when   policyholder  of   insurance  com- 

pany 46 

power  to  make  rules 193 

times  and  places  of  holding  terms 196 

may  be  held  in  any  building 197 

adjournments 197 

appointment  of  officers 198 

clerk  of  court  to  give  bond 199 

to  take  oath   199 

office 199 

to  appoint  deputy  200 

powers  and  oath  of  deputy  clerk 200 

clerk  may  employ  assistants 201 

appointment  of  special  deputy  clerk 201 

of  clerks  for  judges 202 

offices  for  judges   20.3 

reports  of,  see  "  State  Reporter." 

fees  of  clerk 3300 

clerk  to  account  for  and  pay  over  fees 3283 

II.  Jurisdiction. 

appeals  from  final  judgments  and  orders 190 

appeals  from  orders  granting  new  trials  on  exceptions 190 

questions  allowed  and  certified  by  appellate  division 190 

no  appeal  in  actions  in  other  than  supreme  court,  etc.,  unless 

certified IQl 

from    unanimous    judgment    of    affirmance    in    certain 

cases,  unless  allowed  191 

limited  to  review  of  questions  of  law 191 

decision  that  finding  of  fact  is  supported  by  evidence 191 

III.  Appeals  to.     Sec  "  Appeals. —  III.     To  court  of  apptaU." 
Court  of  Claims. 

I.  Constitution;  judges;  oppicers,  etc. 

a  court  of  record •••••  2 

acaL sest 
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INDEX, 

Court  of  Claims  —  Continued.. 

I.  Constitution;  judges;  officers,  etc. —  Continued. 

constitution  of 263 

appointment  of  judges    283 

quorum 283 

appointment  of  clerk    286 

of  stenographer 286 

of  marshal 266 

sessions ^ 268 

when  must  view  premises  affected 268 

sheriflP  to  furnish  rooms 288 

attendance  of  sheriff  at  sessions 288 

fees  of  sheriff  for  attending  sessions 288 

expense  of  procuring  testimony  on  commission 272 

report  to  legislature 271 

annual  report  to  comptroller   27^ 

shall  not  practice  law  nor  act  as  referee 2T9 

salary   of  Judges    279 

of  officers 280 

II.  Jurisdiction;  procedure;  determination. 

jurisdiction    284 

notice  of  intention  to  make  claim 264,  270 

rules 263 

procedure    28o 

attorney-general  to  represent  state    270 

superintendent  of  public  works  to  assist  in  canal  claims 2T0 

canal  claims  to  be  filed  with  sunerintendent 270 

compromise 270 

consolidation,  intervention,  etc 281 

substitution  of  parties 281 

may  order  additional  parties  brought  in 281 

summons  or  citation  to   additional  p)arties   281 

service  of  summons  or  citation ^ 281 

power  to  render  judgment  against  parties  summoned 281 

record  of  proceedings    271 

new  trials 285 

costs  not  to  be  taxed    274 

judgments 209 

interest   on   judgments    269 

payment  of  judgments   289 

judgment   bars  further  claim  or  demand 289 

execution  on  judgment    269 

lien  of  judgment  on  real  property    269 

docketing  judgments  of,  in  county  clerk's  office....  < 289 

vacating  and  modifying  judgments    265 

III.  Appeals  prom. 

from  orders   and  judgments    275 

time  of  taking  api>eal    278 

notice   of  appeal    278 

service  and  settlement  of  case   277 

practice 275 

questions  reviewable 275 

preference  of  appeals 27ft 

judgment 275 

Conrt-Honiie* 

sale  of  liquors  in,  prohibited   32»  33 

change  of  place  of  holding  court   38-43 

designation   of   temporary 43 

trial  elsewhere  than  at  court-house 37 

CovrtM. 

Sec,   also.    '*  Officers." 
judges,    see   *'  Judges." 
rules    of.    see    *'  Ri'LES." 

punishment  of  contempt,  see  "  Contempt  of  Court,'" 
1204 


INDBX 

Courts  —  Continued. 

I.  General  provisions. 

referred  to  in  this  act 1-8 

jurisdiction  and  powers  continued 4 

sittings  to  be  public^  except,  etc 6 

not  to  sit  on  -Sunday,  except,  etc 6 

adjournment  on  Saturday  to  be  over  Sunday 6 

action,  etc.,  not  discontinued  by  vacancy  in  judge 25 

judge  out  of  office  may  settle  case  or  exceptions 25 

special  proceeding  before  one  judge  continued  before  another 

in  New  York  and  Kings 26 

seals 27-30 

adjournments 34-36 

failure  or  adjournment  does  not  abate  action,  etc 44 

judges  not  to  practice 49 

attendants 95-99 

summons  must  specify 417 

amendment  of  returns  by  subordinate  courts,  etc T25 

what  included  in  **  body  or  officer  "  in  provisions  as  to  cer^ 

tiorari  to  review,  etc ^  . . .  2146 

II.  Courts  op  record. 

enumerated 2 

power  to  issue  subpcenas  to  witnesses 7 

to  administer  oaths  7 

to  make  new  process  and  forms  of  proceedings 7 

seals  in  use  continued 27 

rooms,  fuel,  etc.,  to  be  furnished 31 

liquors,  etc.,  not  to  be  sold  in  court-house 82 

punishment  for  sale  of  liquors 33 

adjournment  to  future  day 34 

of  term  for  absence  of  judge 86 

of  term  by  direction  of  judge 36 

trials  elsewhere  than  at  court-house 37 

governor  may  change  place  of  holding 38,  39 

judge  may  change  place  of  holding 40 

adjournment  of  actual  session  to  another  place 41 

change  of  place  for  holding  in  city  of  New  York 42 

trial  commenced  may  be  continued  beyond  term 48 

trial  terms  for  actions  on  contract 2o- 

appointment   of   criers    91 

slieriff  to  act  as  crier 92 

attendants  95-lK) 

compensation    331 2 

clerks  of  judges  disqualified  as  referees,  commissioners,  etc..  1024 

III.  Courts  not  op  record. 

enumerated 3 

limitation  of  action  on  judgment  of ...'... . . .  382 

attempt  to  commence  action  in,  under  statute  of  limitations! '.  400 

jurisdiction  of  action  to  foreclose  lien  on  chattel 1737 


Co^ 


of  seizin,  when  cause  of  action  accrues  for  breach 381 

against  incumbrances,  when  cause  of  action  accrues  for  breach.     381 


C^r  editor. 


of    decedents,    see    "Decedents'   Estates;"  "  Executors  and 
Administrators." 

term  defined  in  surrogate's  practice 2514 

publication  of  order  to  present  claims 786 

1805 


INDBX. 

Creditors*  ActtonB. 

I.  By  judgment  creditor  to  discover  and  apply  property. 

jurisdiction  of  county  court   840 

maintainable  on  return  of  execution  unsatisfied 1871 

to  reach  surplus  value  of  homestead l^^t 

to   enforce    execution    for    necessaries,    wages,    etd    against 

earnings,  trust  income,  etc 1301 

does  not  lie  against  domestic  corporation 1879 

relief  procurable  in   1871 

joint  property  may  be  reached 1871 

property  exempt  from  execution  cannot  be  reached 1879 

trust  fund  created  by  third  person  cannot  be  reached 1879 

earnings  within  sixty  days  cannot  be  reached 1879 

to  what  county  execution  must  have  issued 1OT2 

what  property  may  be  reached 1873 

interest  in  executory  contract  for  land  may  be  reached 1874 

how  interest  in  land  contract  applied 1875 

temporary  injunction  restraining  transfer  or  payment 1876 

,            receiver  may  be  appointed 1877 

how  discovery  compelled   1878 

cancellation  of  notice  of  lis  pendens  on  security 1674 

II.  Against  debtor's  next  of  kin,  legatee^  heir  or  devisee. 

when  action  lies  1837 

excepted  from  jurisdiction  of  justice's  court 2863 

neglect  to  present  claim  does  not  impair  right  of  action 18S7 

Against  legatees  and  next  of  kin. 

"next  of  kin"  defined 1870 

may  be  against  one  or  all 1838 

apportionment  of  recovery  among  defendants 1838 

apportionment  of  costs  among  defendants 1839 

sherifPs  fee  on  execution  may  be  taxed  against  each  de- 
fendant   1839 

recovery  against  one  only  limited  to  proportionate  share.  1840 

requisites  to  recovery  against  legatee 1841 

action  against  preferred  or  deferred  legatees 1842 

requisites  to  recovery  against  preferred  legatees 1842 

Against  heirs  and  deviseee. 

liability  of  heirs  and  devisees 1843 

not  to  be  brought  within  three  years  of  death  or  issuance 

of  letters 1844 

stay  pending  application  to  sell  realty  to  pay  debts 1845 

dismissal  on  decree  for  sale  of  realty  to  pay  debts 1845 

election  to   prosecute   action   notwithstanding  decree   for 

sale  of  realty  to  pay  debts 1845 

action  to  be  joint  1846 

recovery  to  be  apportioned 1847 

requisites  to  recovery  against  heirs 1848 

account  of  executor,  etc.,  evidence  of  insufficiency  of  as- 
sets   1848 

requisites  to  recovery  against  devisee 1849 

recoveries  from  personalty  to  be  deducted 1860 

recoveries  from  heirs  to  be  deducted  from  recovery  against 

devisees 1850 

complaint  must  describe  lands  with  common  certainty  and 

state  value.  .     1851 

judgment  to  direct  collection  from  realty  not  aliened  by 

defendant 1852 

lien  of  judgment  on  realty  not  aliened  by  heir  or  devisee.  1852 
judgment  not  lien  on  realty  aliened  before  filing  of  notice 

of  lis  pendens 1853 

personal  judgment  when  land  aliened 1894 

action  not  suspended  by  infancy 1868 


IKDBX. 
Creditor*'  AotlonH  —  ConUmmea* 

II.   ACAlrfn   MflTOlt's  tftXt  or   KIN,   LB6ATBB,  KTC. —  COtttlllUfr  . 

AgmnUi  hfiri  and  dtiHtttt  —  Continued. 

(jcceutioti  against  infant  sasnended  for  one  year 1858 

liability  for  debt  expressly  charged  on  realty  not  affected.  1869 

Central  previsions. 

prefefertc*  atnortj  debts  of  decedent 1855 

unpaid  ptloT  claims  exceeding  value  of  property  a  defence.  1856 
recovery,  proportionate  only,  when  equal   claims  exist...   1856 
defendant  entitled  to  credit  for  prior  or  equal  claims  paid.  1857 
relief  when  defendant  takes  or  inherits  in  more  lUan  one 
capacity 1860 

CHer. 

hot  to  practice  as  attorney 62 

appointment  of,  for  courts  of  record ....*..  91 

sheriff,  etc,  nuty  be  required  to  act  aa » -  92 

need  not  attend  trials  at  chambers , 239 

at  term  ox  appellate  division 242 

Crimen  And  Crltelnala. 

jMiiiiahmemt  of  crimes  created  bv  act 3340 

b««»  aJ«o»  "  MiiPSMSAMOS. 

I.   CbSMIMAI*  ACTIONIi 

cHiiiifl&l  action  defined : 3330 

«t¥il  and  criminal  remedies  not  merged 1898 

trial  may  be  continued  beyond  term 45 

preference  of ; .....<...«     ttiO 

.  civil  pleading  not  to  be  used  aa  proof  in ,     52:^ 

deoosUion  in,  tor  use  without  the  6t«te .•%.,*.....     914 

privilege  ot  physician,  etc,  when  crime  commitud  on  infant.     83-1 

II.  Caks  by  ^ko^fcktY  or  tftt.MiNAL  priscnu. 

Application  ifor  appointment  of  trustee 2210 

when  application  may  be  maae 2219 

to  what  court   2tfl(l 

who  may  apply * 2220 

creditor  applicant  to'  relinquish  security 2221 

contents  and  verification  of  petition ,... .  2222 

subpcena  to  enable  petitioner  to  make  petition 2!222 

copr  of  sentence  to  be  presented  with  petition 2223 

affidavit  of  petitioner 2223 

Dfder  appointing  trustee    2224,  2225 

©tder  to  show  cause 2224 

service  of  order  to  show  cause 222  4 

hearing  on  return  of  order  to  show  cause ^25 

pajranent  of  debt  or  security  therefor , « 2225 

title  vested  in  trustee  2220 

exemplified  copy  of  order  may  be  recorded  as  deed 23S<9 

removal  of  trustee • 2227 

appeifitment  of  new  trustee. . » 2227 

support  of  wife  and  family 2228 

surrender  of  property  by  trustee  on  death   or  discliarfe  of 

prisoner 2229 

applicable  to  prisoners  sentenOdd  before  enactment 2280 

III.  Civil  KEMspiEa  by  and  against  crimi^nals. 

convicted  prisoner  to  give  security  for  costs  ^  plaint! ft.  3208,  3209 

TeHef  of  bail  xm  arrest  of  defendant  for  crime 800 

•deposition  of  person  under  entente  for  felony 87"? 

kabeas  eonms  to  briBf  up  priaoiMr  to  testily,  tee  *'  Haisas 

Coarvs.*^ 
45  j«2ov 


CrlHiea  and  Grimlnala  —  Continued* 

III.  Civil  remedies  by  and  against  ckimimals  —  Continued. 

attachment  in  contempt  not  to  issue  against  prisoner 2278 

habeas   corpus    to   produce   prisoner    to   answer   for   contempt 

"^  punishable  civilly ^ 2278 

prisoner  may  be   committed   for  civil   contempt  on   discharge 

.  from  custody * > . .  2282 

i  prisoner  produced  on  habeas  corpus  to   answer  for  contempt 

to  be  remanded 2282 

civil   punishment   for  contempt   docs  not  bar  indictment  for 
same  misconduct. .". 2287 

IV.  Disqualifications  and  disabilities. 

suspension  or  removal  of  attorney  on  conviction 67 

conviction  of  infamous  crime  disqualifies  as  executor 2812 

•    incompetent  to  receive  letters  of  administration 2661 

conviction  docs  not  disqualify  witness 832 

may  be  used  to  impeach  credibility  of  witness 832 

witness  not  required  to  give  testimony  tending  to  accuse  of. .     837 

disability  by  imprisonment  to  move  to  vacate  judgment 1291 

new  trial  of  action  to  determine  claim  tq  real  property  when 

defendant  imprisoned 1646 

imprisonment  interrupts  limitation  of  action  for  real  property.     375 
disability  by  imprisonment  for  crime  excepted  from  statute  of 

limitations 396 

exception  of  imprisonment  from  limitation  of  action  for  dower.  1596 
limitation  of  time  to  apply  for  certiorari  to  review  determina- 
tion  2125.  2126 

Crlntlnal  Convematlon. 

included  in  term  "  personal  injury  " 8343 

sittings  of  courts  may  be  private 5 

competency  of  plaintiff's  wife  to  testify 831 

limitation  of  actions    384 

costs  when  recoverjr  is  less  than  $50 3228 

jurisdiction  of  justice's  court 2863 

Crops. 

deemed  assets  in  hands  of  executor,  etc. 2712 

Crona-Actlona. 

leave  to  defendant  to  conuncnce 760 

jurisdiction  of « 760 

original  and  cross-actions  to  be  tried  together 760 

removal  of  original  action  to  court  where  cross-action  pending..  760 

Cruelty. 

ground  for  separation 1762 

Curtesy. 

tenant  by,  necessary  party  in  partition 1538 

division  in  partition  when  curtesy  exists  in  undivided  share. . . .  1653 

action  for  waste  against  tenant  by 1651 

accepunce  of  gross  sum  on  sale  for  decedent's  debts, 2793 

Dantaores. 

I.  Assessment  op.    See,  also,  "Assessment  oi^  Damages.** 

rate  recoverable .,....• 1208 

jury  to  assess,  in  action  for  money , ,, 1183 

assessment  on  default ,.,..»....•..».,. 1215 

laoH 


DaaiAVea  —  Contlniied. 

1.  AsasssMxifT  or — Contantted* 

notice  of  assessment  to  defendant  !n  default ••••«..•  1210 

demand  for  notice • 1219 

motion  for  new  trial  for  exoesaave,  etc ••»• dOO 

on  judgment  absolute  of  court  of  appeals 1^1 

ZI.  Mitigation. 

evidence  in  mitigation  at  inquest 636 

pleas  in  mitigation  • ^ 536 

proof  of  mitigating  circumstances  in  libel  and  slander 535 

pleading  matter  in  mitigation  of * . . . .  508 

nL    RbCOVKRY  IK   ACTIONS  AND   SPECIAL  PROCEKDINCS. 

limitation  of  actions  for  injury  to  property  or  person.  • . .  • .  882-386 

of  action  for  encroaching  wall 1490 

order  of  arrest  in  action  for 540,  550 

when  part  only  of  statutory  penalty  recoverable 1808,  1964 

sp^ial,  need  not  be  alleged  or  proved  on  slander  of  female . .  1006 
action  barred  by  payment  of  fine  on  contempt  imposed  as  in- 
demnity   2284 

measure  in  action  for  causing  death  by  negligence 1904 

on  vacating  injunction • .  • 617,  eSSS,  624 

Offer  to  Uquidatt. 

offer  conditionally. «•••• f^ 

refusal  of  offer •••.■r 787 

costs  on  refusal • 787 

.  Veratipiu  suits.  ^^ 

in  name  of  fictitious  party • 1900 

in  name  of  another »••••••.  1900 

treble  and  increased  damages  for ..•••  1901 

Agamst  witness. 

for  disobedience  to  sahp<Ria«.. ••••••••• 868»    865 

in  justice's  court • 2979 

On  bonds,  undertakings  and  recognisances, 

in  action  on  bond  for  jail  libertiea •«.»••...  165 

measure.. 167 

on  penal  bond ..«.« 1916 

on  forfeited  recognisance 1966 

for  breach  of  bond  or  contract  in  action  in  N.  Y.  city 

court. 316 

VotBsr. 

for  withholding,  may  be  recovered  In  action  for  dowe*-. . .  1600 

measure. X600,  1601 

recoverable  against  grantee  of  husband 1601 

when  pr6perty  claimed  in  severalty  , 1002 

against  heir  who  has  itliened  land 1608 

Mfettment. 

what  recoverable.' •••... , 1531 

rents  and  profits  part  of « 1497 

satisfaction,  of   dajnages    for  encroaching   waU   transfers 
title,  f,^ .....^... „....,.,.,.•. 1499 


aaxKL 

Daiiftmves  —  C«iitlitiied« 

III.  Hbcovery  in  actions  akd  sraaAt-FMCiiftXKOt-^GeatfBiMdi 
Replevin, 

a«cerUininc  on  default »*•••••..••• 1T2D 

verdict,. etc,  to  stotb » 1726 

for  depr«ciation  of  chattel  by  defendaikt, • 1722 

trustees  holding  over  withour  consent 1664 

Nuisance. : 1662 

Tmstees  holding  wer  without  consent * « • « «,  . .  1664 

Action  to  determine  tldirn  to  real  Pfope^ijf, 

for  withholding  possession •••• •••••••••••  1044 

Mandamus, 

to  relator. «.« • 2068 

on  aiternaiive  mandamus  •••>«•«••••••••••••••••  2068 

AgiUnet  usurper  of  office, 

action  for. ••.•.••••••;••••«••• 196S 

Action  hy  state  for  puhRc  funds. 

for  misappropriating  public  moneys  vest  In  people.  • IfTS 

By  st^^i. 
•  for  trespasses  hy^  straying  anfihals ....^r.^^^********..*.  6086 

for  malicious  seizure  of  alleged  strays 9006 

for  willfully  setting  animal  at  large 8009 

entire  when  several  animals  trespass.  ..*•.«•.«•  •^«Vk  «••..  •  3100 

'[' Tri  fusffce'i  court. 

iurisdiction  over  actbns  for •••••.. 2862 

in  replevin • 2931 

must  be  fixed  by  verdict. «<  4  <.«  k  ••«•#««%..  *  2961 

liability  of  delinquent  whtttes. 4  4. < 4 i««««4«« 4.* ••• 2979 

IV*  Foa  orriciAL  oa  quasi-offxcxal  acts. 

for  irregularity  in  Sale  of  realty  oA  fttfcctiffon. .  i :*'....  1486 

for  taking  exempt  pfopmy,  are  escenipt  from  ccdcvtion ISM 

for  bribing  or  making  gift  to  juror .* llM 

against  juror  for  taking  gift  or  bribe...  .**««... .k. .»« 119A 

measure  oft  for  escape  of  prisoner  committed  for  contempt...     157 
for' escape  of  civil' prisoner  b.*..» I. «•  •4* »..«^ IBS 

V*  Double;  xaEBLE  akd  incseased. 

Jury  to  find  single,  and  court  to  increase ;.•....  1184 

decision  or  report  to  specify  single,  and  direot  judgfnent  for 

increased '. 1020 

increased  damages  not  to  carry  incre^sed  c^sts S257 

double,  tor  concealing  or  withholding  attached  property 708 

treble  for  failure  to  separate  prisoners.  .*•...; 125 

for  arrest  of  witness  in  violation  of  privilege 863 

for  waste. ,.,,...•....  1665 

for  waste  in  action  against  eo-teniint i<K5.  165S 

•        or-  single  for  eutting  tree», -etc.* ,*: 1668 

'    •  '  for  forcible  entry  or  detHiAWr* ;...;:'. 16« 

«m6  ineheased  damages  lot  ^HiitetftMis  ItttfitlM. 1901 

for  taking  illegal  feet......... •.'...,.•/.% W.l\ 8281 

S910 
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Date** 

mistalres  In,  cured  hf  ^rttSt^  •le.>  and  jodgneaft ••••    121 

proMedincs  to  ditMver   death  of  tMUitt  for  Hl^  h«  "Lifs 

T««AMT.''* 

preaiunption  of,  fsom  absaiet  for  aovco  yc«rt 841 

disposition  of  lunatip's  property  on  death. 2344 

surviving  executor  may  act • « . , 2092 

snooessdr  appointed  on  death  of  sole  eseaulor • 2683 

of  executor  not  ta  aifect  execution  of  decree  fgr  sale  ef  realty. .  2770 

death  of  witness  to  will  to  be  shown  on  probate,  v 2619 

proof  of  handwriting  of  deceased  witness*  to  wiU. 2620 

I.  Aciioif  voft  ni^A<;Bs  iqe  eMOnita, 

right  of  action  conferred 1902 

who  may  maintain 1902 

limited  to  two  years 1902 

for  whose  benefit - , 1903 

"  next  q{  kin  "  defined 1870.  1906 

measure  of  recovery  1904 

interest  to  be  added  from  date  of  death 1904 

excepted  from  jurisdiction  from  justice's  court 2863 

no  appeal  to  court  of  appeals  from  unanimous  affirmance 191 

lt«  ErrzcT  on  pending  actions  and  pyocfSDurcs. 

eontinuavee  of  special  praeeeding  before  suocesaor . . .  62,      68 

filing  undertaking  on  death  of  justice 3062 

heanog  appeal  without  return  on  death  of  justice 8066 

pv^i  of  proceedings  before  deceased  justice  of  peace....    940 
PTffQf  of  ittdgmcnt  fifter  death  of  juitiee. .  * 8155 

2.  Of  attorneys.  X 

proceedings  on.  ,  ....  * , t ,       66 

,  service  of  notice  of  appeal,  when  attorney  dead.  ..•,.•••!  1302 

8.  Of  parties.    See,  also,  "  Abatement  and  ^«vitaL."       » 

genera)  provisions  not  to  affect  special  provisions. 762 

testtoMmy  of  deceased  person  at  former  trial 830 

estate  of  party  jointly  liable  not  discharged* 758 

exoneration  of  bail  hy  death  of  defendant , ^ ...... ,  601 

p|  memh^r  not  to  ?n^t  action  agi^inst  uniocorporate4  so- 
ciety  , . .  1920 

■     cause  of  action  in  replevin  survives , . ,  17.% 

action  for  wrong  not  abated  by  death  after  verdict.  ^t(;..  764 

pourt  inay  <^der  action  abated '. , >•..*.  r  '^^^ 

no  extension  of  time  within  which  action  is  to  abate.,,..  784 

extension  of  time  to  continue  action  prohibited 784 

continuance  by  or  against  survivors. . . .'. 758 

on  death  of  sole  party , , . . , .  757 

successor  of  public  officer,   receiver  or  trustee  may  con- 
tinue   766 

substitution  of  successor , , . . . .  766 

■    proceedings  to  bring  in  party 760 

appointment  of  administrator  on  application  of  party  fo 

action ,....,...  2660 

substitution  on  death  of  party  to  partition 1!588 

severance   of  action   on    death   of  defendant   Jointly  snd 

severally  liable 758 

of  ejectment  on  death  of  plaintiff  pr  defend{in(. . . .  1522 

1623 
»11 
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Dea.t]t  —  Coiitln«ed* 

n.  Epfkct  on  rsicDiNo  ACTXOHfl  AND  nocNNDiNGS — Cootiniied. 
S.  Of  parties — Continued. 

verdict,  etc.,  after  death  void W 

judgment  by  confestion  not  to  be  entered  after  defend- 
ant's death 1276 

judgment  to  be  entered  on  death  after  verdict,  etc 783 

entry  of  judgment  after 1210 

effect  of  entry  of  judgment 1210 

extension  of  time  of  heir,  etc.,  to  move  to  set  aside  judg^ 

nent 786 

motion  to  set  aside  judgment  after ', 1284 

extension  of  time  of  heir,  etc.,  to  feppeal 78S 

appeal  after  death  of  adverse  party 1207 

failure  to  substitute  on  death  of  party  pending  appeal...  1208 

order  of  substitution   1200 

appeal  from  surrogate's  court  after 2S75 

proceedings  in  surrogate's  court  on  death  pending  appeal.  2575 
revocation  of   submission  to  arbitration  by  death  before 

award 2382 

proceedings  in  arbitration  on  death  after  award 2382 

4.  As  cffteting  executions, 

new  execution  on  death  of  debtor  after  arrest 1403 

homestead  exemption  continues  after  death  of  owner....  1400 

1408 

issuance  after  death  of  judgment  creditor 1376 

issuance  and  levy  after  death  of  judgment  debtor. . .  1370-1381 
leave  to  issue  for  posaeasion  of  real  property  after  death 

of  defendant 1370 

enforeing  execution  on  death  of  sheriff 1388 

conveyance  on  death  of  sheriff  after  sale  on  execution....  1475 
on  death  of  coroner,  etc.,  after  sale  on  execution..  1478 

Debts. 

of  deceased  person,  see  "  Deckoents'  Estates.** 

term  defined  in  surrogate's  practice 2B14 

Deeedents'  Bstate*. 

See,  also,  "  Executou  and  AoMZNisraArou;  **  "  LsTTsas 
or  Admikistxatiok;  "  "  Letteis  Txstaicehtakt;  ••  "  Su«- 
rocate'i  CoirmT;  "  "  Wills." 
action  to  establish  or  impeach  will,  see  "  Will." 
actions  hy  or  against  executor  or  administrator,  see  "  Executou 

and  Administkators." 

jurisdiction  of  surrogate  over * . . ,  2473 

•*  person  interested  '*  defined   2514 

estate  of  incompetent  to  be  administered  as  if  no  committee  ap< 

pointed 2344 

appointment  of  receiver  pending  action  for  partition,  distribu- 

tion  or  to  construe  or  establish  will 1880 

action   for  share  of   witness  to  will   excepted   from  jurisdiction 

from  justice's  court « . .  2888 

action  for  share  of  child  born  after  will  excepted  from  furisdic- 

tion  of  justice's  court 2808 

I.    PlOPK«TY   AND  ASSETS. 

liability  of  persons  taking  possession  without  authority 2708 

powers  of  temporary  administrator  over  real  property 2876 

term  "  assets  "  defined   2514 

what  deemed  assets  and  personalty 2712 

apportionment  of  rents,  annuities  and  dividends. ...•.•.••...  2T80 


Decedents'  Bstatea  —  ContlmaedU 

I.  Propsbty  AMD  ASSETS  —  Continued. 

discharge  or  bequest  of  demand  against  executor  not  valid 

■  <  against  creditors 2714 

decree  directing  payment  is  evidence  of  assets 2562 

sale  of  personal  property 2717 

sale  of  uncollectible  demands  and  assets 2719 

1.  Inventory  and  appraisal. 

appointment  of  appraisers  2711 

appraisal 2711 

inventory 2711 

contents  of  inventory  2714 

supplemental  inventory  of  subsequently  discovered  prop- 
erty  2714 

return  of  inventory 2715 

compelling  return 2710 

attaohment  for  disobeying  order  to  return 2716 

liability   of   executor,   etc.,    for   uncollected    demands  in- 
cluded in   inventory 1833,  1834 

when    inventory   may    be    contradicted   an   action    by   or 
against  executor,  etc 1832,  1834 

2.  Proceedings  to  discover  property, 

petitton  and  affidavit « 2707  . 

to  whom  petition  presented  in  surrogate's  absence 2704 

citation 270T 

order  requiring   attendance 2708 

service  of  citation  and  order 2708 

examination 2700 

as  to  personal  transactions  with  decedent '^M 

punishment  for  relusftl  to  answer 2709 

dismissal  on  verified  answer  claiming  title 2709 

.  decree  to  deliver  property 2710 

termination  of  proceedings  on  controverted  facts 2710- 

.8.  Partition, 

when  executors  or  administrators  necessary  parties 1588 

direction  for  sale  free  from  lien  of  debts 1638 

payment  into  court  on  sale  in  partition  free  from  debts..  1588 
withdrawal  of  shares  of  proceeds 1538 

n.  Claims  and  debts  agaivst. 

"  creditor  '*    defined 2514 

"debts"    defined 2514 

judgment  entered  after  death  of  party  establishes  debt 1210 

debt  not  discharged  by  naming  debtor  as  executor 2714 

decedent's   realty   not  bound   by  judgment   against   executor, 

unless,    etc 182S 

judgment  against  heir  or  devisee  bars  action  against  executor.  1821 

no  execution  against  decedent,  except,  etc 1S7Q 

lisuance  of  execution  by  leave  against  decedent's  property. . . .  1380 

1.  Proof  and  adjustment  of  claims. 

advertisement    for    claims    2718 

proof  of  claims 2718 

reference  of  disputed  claim 2718 

procedure  on  reference 2718 

powers  and  compensation  uf  referee 2718 

costs  of  reference 2718 

judRmcnt  on  reference   2718 

citation  to  claimants  to  present  claims 2718a 


INDflX. 

Decedents*  Estates  —  Conttetied. 

II.  Claims  and  debts  agaixst  —  Continued. 

1.  Proof  and  adjustment  of  claims  —  Continued. 

compromising  or  compounding  claims .....  t «...  2719 

liability  for  claims  not  presented  pursuant  to  jidv^rtlse- 

ment , , ,,........,... 2718 

rejected  claims  under  $80  excluded  from  Justice's  obart..  2868 

2.  Order  of  preference  of  debts. 

order  of  preference * « •  t  r  r 271g 

funeral  expenses  preferred  over  all  other  clilipi9«» 2729 

action  against  executor  does  not  giv^  prcf^fCncCt  • 2719 

rents  may  be  preferred  to  bCQQfU  ^stat^.  .i,  .«*»t 2719 

8.  Compelling  payment. 

petition t«t«»t*»t* 2722 

citation  on   petition ....*, ••#••« 2722 

when  petition  to  be  dismissed. . . , , ,| , 2722 

proceedings  to  compel  payment  of  fttntr*!  eiipQnses 2720 

III.  %JtLE.    or    SEAL    raOPERTY    TO    PAY    RBBTA.       6f«    *'  SaM   OF    RXAL 

PaOPEETY." 

allowance  of  costs  of  proMtding. . . .  / 256?t 

sUlowapce  of  costs  on  sale  is  in  Ucm  qi  commffsu^iMt .........  2594 

IV.  ACCOVNTIUQ. 

on  revocation   of  letters 2608,  2606 

by  executor,  etc.,  of  deceased  executor « 2606 

continuance  of  aecounting  on  death  of  exccatov  after  citation.  2606 

intermediate    accounting 272S 

when   judicial   settlement   may  b>  required 2728 

by  temporary  administrator  may  be  compelled  at  any  time. . . .  2726 

who  may  petition  for  compulsory  aecounting 2727 

citation  on  petition    2727 

order  to  account ,....„.,...  2727 

attachment  for  disobeying  order » I...  2727 

revoeation  of  letters  for  failure  to  aecouot,  «.«..«#*» 2727 

supplementary  citation  en  oompulaory  AecouDting, , , . , 2727 

consolidation  of  voluntary  and  oompulsory  fpeoimtiqfB 2727 

voluntary  on  petition  «f  f nectitor,  ^tff.  ..,...,•,..,«, 2728 

citation 2728 

affidavit   to  account •«r*»>"*»t*irf  y29 

vouchers    , ,...,....,,..  3729 

examination  of  accounting  party »..,..,...  2729 

increase  and  decrease  to  be  accounted  for 2729 

commissions  of  executor  or  administrator  to  he  allowed.,...  2780 

^mount   of   commissions , . . .  2780 

commissions  not  allowed  when  will  nrovides  compensatJon. . . .  2730 

executor,  etc..  may  prove  claim  against  decedent 2730 

statute  of  limitations  suspended  as  to  claims  of  cxeeutorg,  etc.  2781 

effect  of  judicial  settlement \ 2742 

decree    for   payment   and    distribution 2748 

V    Payment  of  legacies:  distribution. 

"next    of  kin"    defined , 1870,  2B14 

exemption    for    widow    and    children. 2718 

proceedings  for  neglect  to  set  apart  exempt  property 2724 

relief  on  accounting  for  neglect  to  set  apart  exemst  property.  2724 
action  by  child  born  after  will  or  by  witness  to  will  to  recover 

share   of    property 1868 

judgment  of  divorce  destroys  right  to  distributive  fhare.  17?®,  1760 

when  legacies  payable 2721 

1214 


INDBX. 

D«»>a»nt»*  Saiaiea  —  CoiitlBv««l« 

V.  PAtMJUn  «»  LSOACiES}  DiSTBiBUTioN  —  Continued.  ^^ 

abatement  of  legacies  for  iBsuff4ciency  of  assets. «.. 5721. 

«rder  of  distribution 2732 

IVlftt  deemed  in  advancement * * 2733 

distribution  of  estates  of  married  iMomeii ....;; < 2734 

dcAiYCf^  df  j3fo|)crty  iti  lieu  of  money ; 2744 

fetttitibti  of  ttiotiey  for  claiini  hot  du«  or  in  Htifalioft 2745 

Kyment  of  legacy  or  share  of  infant , 2746 
jacy  or    share   of   unknown    person   to   b#  ffdid    IHM    slate 

treasury i  i ..  i  ...*.....» ; ; 2747 

trial  of  dasm  to  share  of  unknown  person i 2747 

pftymitat  to  county  treasurer  after  two  years 2748 

petition  to   compel   payment , . . .  2722 

citatitnl  «ft  t>etitidri ^ » 2722 

wbelt  petition  io  be  dismissed,  .t « ; 2722 

decree  for  payment  on  giving  security 2723 

VI.    CaXDlTOR*S    ACTION    AGAINST    NEXT    OP    KIN,   LEGATEES,    HEXES    AND 
DEVISEES. 

wBcri  acfibfa  lies 1837 

**cepted  ftohl  juHsdittidri  of  Justice's  court i 2863 

neglect  to  present  claiM  does  not  iinpatr  right  of  action 1837 

Against  legatees  and  next  of  kin. 

-ri«f  df  Wrl"  dtfflned 1870 

may  be  against  one  or  all 1838 

apportionment  of  recovery  among  deferlddfits 1839 

kpporiionm^ht  of  costs  amdhg  defehdants 1839 

sneriff's    fee    oil   execution   may    be   taJted    agsliilst    each 

defettdaht. 1839 

rccoyery  against  one  only  limited  to  proportionate  share.  1840 

rcf^utsites  to   recovery  against  legatee. 1841 

action  against  preferred  or  deferred  l^gatee^ 1842 

requisites  to  recovery  against  preferred  legatees... 1842 

gigoinst  kiirs  and  deifiseest 

liability  ; » ,..; 1843 

lidf  i6  bi^  brdtigHt  Within  three  years  of  death  or  issuance 

of    Wtters , I . . .  1844 

Mflt  t^^Hditig  application  w  sell  realty  to  pay  debts.. i...  1846 

dismissal  on  decree  for  sale  of  realty  to  pay  debts 1845 

election    to    prosecute    notwithstanding    decree    for    sale 

of  realty 1845 

miisf  be   foirif 1846 

recovery  to  be  apportioned 1847 

feqUlsitfei  to  r'ecbvci-y  agaiilSt  heirs 1848 

account    of    executor,    etc.,    evidence    of    insufficiency    of 

assets i i  i  .*....«  I  1848 

Kqulsiteg  to  recovery  against  devisees < . . . .  1849 

reeov«ries  from  ))ersonalty  to  be  deducted » 1850 

recoveries    from    heirs    to    be    deducted    from    recovery 

against  devisees ; : . .  i .  .i. . . .  1850 

eomplaitit  to  descftb*  lands  with  common  certainty.......  1851 

jadgment  to  direet  eolleetion  froin  realty  not  aliened  by 

defendant « ; 1852 

preference  of  Hen  of  jtidgment  over  individual  debt  of 

defendaitt  »   .** » 1852 

lodgniciit  not  lien  on  realty  iiliened  before  fiotice  of  lis 

pendens  or  entry  of  jiidgmenti i .;..  ^  ..«<»... .  1863 

ISIO 


INDSX. 

Deeedentii'  Bstatea  —  Contlmied. 

VI.  Cuditor's  acttok  against  next  or  kik,  etc.— Contlnawt 
Against  heirs  and  devisees  —  Continued. 

personal  judgment  when  lands  aliened ...••••...   1854 

action  not  suspended  by  infancy 18SSS 

execution  against  infant  suspended  for  one  year 1858 

liability  for  debts  charged  on  realty  not  affected 1859 

General  protfisicns, 

preference  among  debts  of  decedent 1865 

unpaid  prior  claims  exceeding  value  of  propefty  a  defence.  1856 
recovery    proportionate    only,    when    other    equal    claims 

exist 185e 

',  credit  for  prior  or  equal  claims  paid  by  defendant 1867 

relief  when  defendant  takes  or  inherits  in  more  than  one 

capacity 1800 

D«0elt. 

as  ground  for  attachment <tS6v     ^37 

as  ground  for  order  of  arrest 540 

in  justice's  court 2885 

Deelston. 

defined 8S43 

I.  Form  and  contents. 

on  reference  of  whole  issue,  report  of  referee  stands  as 1228 

what  to  contain  on  trial   of  whole  i«;sucs 1022 

must  state  facts  and  conclusions  and  direct  judgment 1022 

to  award  costs 1022 

requests  for  rulings  of  court 1023 

to  specify  single  damages  and  direct  judgment  for  double  or 

treble,    etc 1020 

on  trial  of  demurrer,  need  not  find  facts 1021 

to  direct  final  or  interlocutory  judgment  to  be  entered.  1021 

may  direct  final  judgment  on  failure  to  plead  or  amend .  1021 

in  ejectment  to  state  nature  of  plaintiff's  estate 1519 

in  proceeding  for  voluntary  dissolution  of  corporation 2426 

on  trial  of  issues  in  condemnation  proceedings. 3967 

of  surrogate  to  state  separately  facts  and  conclusionv 2545 

In  city  court  of  New  York. 

form   of 817S 

demand  for  special  decision  stating  findings  of  fact  anJ 
law  8173 

II.  Rendition;  filing;  entry  op  judgment. 

time   limited   for  decision  of   motion   for   or  to  vacate   pro- 
visional  remedy 719 

when  to  be  rendered  or  filed 1010 

in  action  for  divorce,  etc 1774 

new  trial  for  failure  to  file  within  time  limited 1010 

•osts  upon  new  trial  for  failure  to  file 1010 

rendition  of,  on  alternative  mandamus 2063 

time  for  filing  in  city  court  of  New  York 8173 

action  for  wrong  does  not  abate  by  death  after  deebion  made.  764 

entry  of  judgment  on  death  of  party  after  decision 76S 

void,  if  rendered   after  party's  death 765 

entry  of  judgment  on,  when  whole  issue  referred 1228 

interest  from  time  of  making  to  be  included  In  judgment 1295 

to  be  inserted  in  judgment-roll • ,«.    1022,  12S7 


INDEX. 


Deetslon  —  Continued. 

III.  ExciPTiONs;  APPEAL.     See,  also,  "  Excsmoirt.'* 

notice  of  exception  to 804 

case  not  required  on  appeal  on  exceptions  to  decision 998 

to  finding  of  fact  not  supported  by  evidence 093 


1 


Ueclaratlons. 

See,  also,  "  Admissions. " 
of  party  not  sufficient  ground  for  annulling  marriage 1763 

Deoree. 

"  decree  "  in  surrogate's  proceedings  defined. 2550 

See  "  Surrogate's  ComtT." 

Deeds. 

See,  also,  "  Conveyances." 
appointment  of  guardian  by,  see  "  Guardian.*' 

appointing  guardian  to  be  recorded 2851 

conveyances  acknowledged  or  proved  admissible  in  evidence. . . .     935 

record,  or  certified  copy,  admissible  in  evidence 935  - 

acknowledgment,  proof,  record  or  certified  copy  not  conclusive. .     936 
proof  on  oaith  of  interested  or  incompetent  witness  not  suflicient.     986 

demand   for   admission   of  genuineness   of 735 

costs  of  proving  after  demand  for  admission  of  genuineness 735 

of  land  without  the  state  admissible  in  evidence,  when,  etc....     946 
exemplification  of  record  of  conveyances  without  the  state  ad- 
missible  in   evidence 947 

effect  of  conveyance  of  property  of  infant  or  incompetent 2.358 

on  Sale  of  property  to  pay  decedent's  debts 2776»-2778 

sherifTs  deed  on  sale  of  rcaltv  on  execution 1471-1473 

relates  back  to  time  ot  sale  on  execution 1440 

Default. 

when  clerk  may  enter  judgment  by 1212 

on  default  of  answer,  judgment  not  to  exceed  demand  for  relief.  1207 
entry  of  judgment  by  clerk  on  verified  complaint 1213 

by  clerk  on  unverified  complaint 1213 

judgment-roll  on  entry  of  judgment  by 1237 

notice  of  application  for  judgment  on.  in  N.  Y.  city  court 3161 

no  appeal  from  judgment  or  order  by 1294 

judgment  by  default  in  ejectment  conclusive  after  three  years. ..  1526 
title  in  partition  to  be  ascertained  before  interlocutory  judgment.   1545 
defendant  in  partition  cannot,  under  section  445,  defend  judg- 
ment on  service  by  publication 1557 

judgment  by,  in  action  to  determine  claim  to  real  property 1645 

recovery  of  dower  by  default  of  g^uardian  of  infant 1605 

ascertaining  damages  on,  in  replevin 1729 

judgment  by,  in  matrimonial  actions 1774 

proof  on  default  in  action  to  annul  marriage 1753 

in  action  for  divorce 1757 

motion  for  new  hearing  on  interlocutory  reference  or  inquisi- 
tion   1232 

relief   from 783 

relief  within  one  year  against  judgments,  orders,  etc 724 

no  appeal  lies  from  decree  or  order  of  surrogate's  court  on....  2668 

In  justice*!  court, 

new  trial  on  appeal  from  judgment  by  default 8064 

plaintiff  to  prove  case  on  defendant's  default 2988 

proof  on,  after  order  of  arrest 2908 
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Defeet0« 

Sec,  also.  "  AifttwDitiifT;  »*  **Mistam.'» 
when  cured  by  verdict,  etc.,  and  judgment* ... ..i .«*.•.. ii...     721 

supplyinji  defects  in  proceedings «...     722 

immaterial  errors  to  be  disregarded « i . .  i . . .     723 

to  be  supplied  by  court 722 

power  of  court  to  amend  process,  pleadings,  etc....:..*  ti«.. .     "M 

m   surrogate's    court 2538 

supplying  defepts  to  perfect  appeal  froni  surrogate's  court 2S75 

jurisdiction  ot  surrogate's  court  not  affected  oy 2174 

Defendants. 

may  be  designated  by  fictitious  name.  ...t ».• 451 

designation  of  unknown  persons  as 461 

leave  to  commence  cross-action * .  7€0 

judgment  granting  affirmative  relief  to > 1204 

two  or  more  executors,  etc.<  of  same  decedent  considered  one 

person » ,.. 1817 

I.  Appearance  by.     See  **  AppbasAncs." 

II.  Nbcbssasy  and  p&ofbr  parties.    See  '*  Partieb.** 

i(ll.  bEPBKCEs  and  pleadings.    See  **  Answbr;  **  "  douMTnoLAiMi  " 
"  Demurrer;  "  "  Pleadzini." 

b«llnltton«. 

action  33^,  3843 

aciion  of  ejectment i <..!..» 3343 

affidavit -, 8343 

"annulled"  as  applied  to  warrant  of  attachment 3343 

assets I  9BM 

body  or   officer i.. .t..«.4..  2146 

derk  .   ..i ; ..; 8843 

contractor  .    . ; t «...  a 3398 

counterclaim ; 601 

creditor *.......,.» 2514 

criminal   contempt ; i 8 

debts 2514 

decision 3843 

decree   .    .^ ; * 2560 

deterniination  .    ^ i .  2146 

distinct  parcel  of  real  property * 3843 

domestic   corporation. t i «... 3343 

entry  of  judgment ^ .  i 1236 

failure  of  proof 541 

filial    order * * 2560 

foreign    corporatfon , ; « 3348 

funeral   expenses » 2740 

f general  and  special  verdict i 1186 

mprovcTTicnt 8386 

Ihcofnpctcnt   persotis 4 ......  -  23S0 

ifihfeHtahce » 2514 

Iftjuty  to  property 3343 

ffttdf mediate   account 2514 

intestate » .  ^ 2514 

issues 963 

judge  . 3343 

judgment  1200,  3348 

judgment    creditor , 3343 

judj^cnt  creditor's  action ....  1 « • 3848 

iudtcial    settlement 2614 

etters   of   administration 2514 
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DefiBltfona  —  Continued. 

lienor '. MM 

I  laborer  ,  ,i,i,, ,,.,,,, ,,.,,,,,,,. .«..  8398 

I  mandate  .  rii«ii««ti«««ii*««i«« •••  ^^843 

I  ipsit^rialpw).  •  .  ••,•.••., 8898 

motion ^ . « .  r 768 

I  next  of  kin 1870.  1906,  2614 

notify,  as  used  with  respect  to  jurors 8843 

order TOT,  3568,  8^48 

;  owner  ,    ., ,....,.,..., » ag^.  3398 

person 3358 

person    interested • .  f  *« . /t  t  4^914 

.   personal   injury ,.,...,.,,,.,,.....  8348 

personal  property 2614 

property , ,.,...,.,,..,,,,..«..     713 

public  Improvement s  •  •  •.^*  •  ^^ 

real  property 2514,  3^,  3398 

report , , .  •  • 8348 

resident,  for  purpose  of  jury  service  in  New  York  county.....   1080 

special  proceeding.- .  < < « 8^84,  3343 

sub-cotitraetor  . 3398 

turrofate , 2514 

testamentary  trustee 2514 

trial  iuror  . 3343 

trial  jury 3343 

trustee  of  express  trust 449 

Upon  tiit  letunt  of  a  citation. 2614 

will  .  ,,,, 2514 

Demand. 

for  relief,  sec  "Answie;"  "  Complaint ;  "  "  Countieclaim." 
notice  of  appearance  and,  see  "  AppKABAifCV." 

limitation   of   actions  when   Remand   essential , ,..     410 

• '        for  admission  of  genuineness  of  document 735 

costs   of  provinj^  Srenuineness  of   document   after   demand   for 

admission    thereof 786 

before  action  on  official  bond ••««4I..^^1^ 

q^ipnrrer. 

See,  also,  "  Pliadinc." 

need  not  be  verified • t » *  f  1^88 

to  be  subscribed  by  attorney, ....,.,.,, 55,  421 

appearance  of  defendant  by , , 421 

.'     pleadiW^  of  defetidint 487 

fpprfce  of,  before  expiration  of  tlpne  to  appear ,., 422 

extension   of  time  to   demur  in  action  against  corporation  on 

bill  or  note , , , .  1778 

to  amended  pleading 848 

grounda  of  . «... r .  •  • 488 

mutt  sp^lfy  grounds  of  objection 490 

defendant  may  demur  to  alt  or  to  part »  492 

waiver  of  objection  by  failure  to  demur < .....*..  499 

answer  to  tauses  not  damttfrred  to. \ ;  492 

grounda  of  ebjeotion  not  appearing  on  face  «o  be  pl«ad«d  by 

answer  . •.......'.#•..♦  468 
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Demvrrer  —  OontlAiieil. 

II.   To  ANSWXB. 

when  plaintiff  may  demur.  .•••«  • 484 

to  partial   defence   in 606 

to  counterclaim,  grounds  of •......•. 496 

must  spe6i^  grounds • •  406 

for  lack  of  capacity  of  defendant  to  recover 486 

III.  To  UPLY. 

when  defendant  may  demur •••••• 486 

IV.  Ik  mandamus. 

to  alternative  writ 2073 

grounds  of 2076 

to  return  to  alternative  writ 2078 

service •  •  •  • 2061 

V.  Trial;  jvdgmsnt,  stc 

judgment  on  frivolous  demurrer • ••••••• 637 

forms  issue  of  law 964 

where  triable 976,  900 

order  for  trial  to  be  served  with,  in  action  against  corpora- 
tion on  bill  or  note 1778 

decision  need  not  find  facts 1021 

to  direct  final  or  interlocutory  judgment 1021 

may    direct    final    judgment,    on    failure    to    plead    or 

amend 1021 

award  of  cosU  on  judgment  on 8232,  8238.  8289 

amount  of  costs 3251 

in  justice's   court 2986 

costs  on  demurrer  in  justice's  court 8077 

VI.  Pleading  ovek;  amendment. 

leave  to  plead  or  amend  after  decision • 497 

severance  of  causes  of  action  improperly  united 497 

amendoient  on  decision  in  justice's  court •••••... 

Deaisilai. 

Sec  '*  Answer;"  "  Rkflt.** 
in  answer  in  justice's  court ••.«. 

Deposit. 

See,  also,  "  Payment  into  Court," 

court  may  order 717 

disobedience   to  order 718 

in  lieu  of  undertaking  on  appeal 18iD6,  2576 

Depositions. 

justices  of  city  court  of  New  York  may  take 826 

issuing  commission  from  city  court  of  New  York 8172 

expense  of  procuring  testimony  on  commission  for  use  before 

court  of  claims 272 

surrogate  may  take  testimony  of  infirm  wftnes»out  of  covrt. « . .  2589 
may  order  testimony  of  infirm  witness  to  be  taken  before  surro- 
gate of  another  county 2540 

order  of  reference  by  surrogate  to  take  testimony  of  infirm  wit- 

ness  in  another  county 2641 

costs  for  taking  deposition 8251 

costs  for  drawing   interrogatories 8261 

fees  of  witnesses  on  deposition  for  use  in  another  state 8^^9 

feet  upon  commission  from  justice's  court  depositioii 
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Depositions  » •  Continued. 

to  take  testimooy  of  hospital  phystcUnt  In  actions  for  personal 

injuries 886 

reference « 8M 

y,    I'aKZN  AKD  to  be  used  within  TBS  STATS. 

applies  to  surrogate's  court 2638 

wkose  depositions  may  be  taken 870 

at  whose  instance  taken 870 

of  witness  not  a  party 871 

application 872 

contents  of  affidavit 872 

to  whom  application  made 872 

to  examine  officers  or  directors  of  corporation 872 

production  of  books  and  papers  of  corporation 872 

order  for  ex«ninatlon 878 

order  may  limit  examination 878 

order  may  require  physical  examination  in  action  for  personal 

injuries. 873 

time  of  service  of  order 873 

witness  fees  to  be  paid  or  tendered 874 

compelling  attendance  of  witness 874 

service  of  order. 875 

examination  of  witness 876 

conunitmcnt  for  refusal  to  be  examined  or  to  answer 876 

adjournment  of  examination 876 

examination  of  prisoner  for  felony  discretionary  with  judge. . .  877 

Eroductioo  of  prisoner  under  sentence  for  felony 877 
abeas  corpus  to  bring  up  prisoner  to  testify,  see  "  Habeas 
Corpus." 

stipulation  for  deposition  by  consent 879 

subpoena  on  stipulation  for  examination 879 

rules  for  examination 880 

manner  of  taking  and  returning  deposition 880 

refusal  to  answer  before  referee 880 

may  be  read  in  evidence 881 

witness's  inability  to  attend  must  be  proved 882 

equivalent  of  oral  testimony , 883 

ob^'o:tions  may  be  made  at  trial 883 

original   affidavits   presumptive    evidence  of  compliance   with 

statute 884 

for  use  on  motion 88.*^ 

affidavit  for  deposition  to  be  used  on  motion 88fi 

subpcena  to  witness  on  order  for  deposition  on  motion 88n 

appointment  of  referee  to  take  deposition  on  motion 88R 

resident  witnesses  to  be  examined  within  county  of  residence.  886 
non-resident    witnesses    to    be    examined    in    county    wherein 

served 886 

II.  Taken  without  for  use  within  stats. 

applies  to   surrogate's   court 2538 

when  commission   to  issue 887,  888 

who  may  be  examined 887 

order  for  commission  pending  appeal  or  motion  for  new  trial.  889 

to   whom  application  made 889 

to  be  made  on  notice 889 

order  may  impose   terms 889 

order  by  judge  out  of  court  to  be  entered  with  clerk 890 

settlement  of  interrogatories 891 

governed  by  general  rules  of  practice 801 

Interrogatories  to  be  annexed  to  commission 892 

directions  for  return  of  commission  to  be  indorsed  by  judge.  882 
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Depositions  —  CoBtlnved* 

{I.  Taken  without  for  use  withiw  stats  —  ConCinuM}- 

to  be  returned  through  post-office  unless  otherwi^K^  directed..  802 

commission   to  examine  orally 863 

when  open  commission  m^y  issue.  • . . .- 1 » t  •  r  r  *  1 1  •  r  1 1  •  i  *  i  •  * «  ^^ 
oral   examination    prohibited    when    adverse   party   inf^iit   or 

committee 806 

open    commission    prohibited   when    adverse   pftrty   Infaat   or 

committee '..♦.' i  •  •  •  896 

notice  of  examination  upon  oral  'questions. 886 

upon  open  commission ,..,.*..• 8D6 

lo  whom  open  commission  directed « ^7 

who  may  be  examined  on  open  commission .., 897 

return  of  open  commission t , 897 

order  directing  deposition  to  be  taken . . , 898 

before  whom  depositions  may  be  talcen  under  order 899 

notice  of  taking  depositions  on  order , . . . .  890 

how  deposition  taken  without  interrogatories 900 

right  o^  party  to  examine  when  taken  without  iaterrpgatoritt.  900 

copy  of  statute  to  be  annexed  to  commission  or  or^or. . .  WO,  901 

oath  to  be  administered  to  witness , 901 

examination  to  be  reduced  to  writinr  and  subserified 901 

exhibition  or  copy  to  be  annexed  to  depositioti . . . . , 901 

deposition  to  be  subscribed  by  commissioner,  ete...., 901 

and  exhibits  to  be  annexed  to  pommi^sion  or  oipdof....  901 

to  be  inclosed,  sealed  and  returned ,..*......,  901 

may  be  executed  by  one  of  two  or  more  eomipissloi|erS|  «te. .  901 

ceftifiaate  of  executiop  to  be  subscribed  fnd  annexed ;..  902 

form  of  certificate  of  execution , 902 

certificate  of  execution  is  sufficient  return...., I 908 

return  of  commission  by  agent 904 

when  agent  sick  or  dead •;....  906 

commission  with  depositions  and  returp  to  be  ftled ^ . . . .  906 

transmission  by  mail 907 

to  be  filed  when  returned  by  mail '.,...  907 

order  for  commission  on  consent ^ 908 

to  be  retained  in  office  of  clerk 900 

parties  may  inspect  returned  commission,  eio 900 

order  for   suppression •  i  • .  •  ? ,»..,  910 

may  be    read    in   evidence Wl 

equivalent  of  oral  testimony 911 

objections  may  be  taken  at  trial , Wl 

interrrrgntorics  and  deposition  in   foreign  langutn.  i! ..'.!.. ..  912 

interprrtation  of  deposition  in  foreign  language , 912 

letters  rogatory  may  issue  in  lieu  of  commission 913 

letters  rogatory  to  issue  only  on  written  IntcfrogatoriM. ., . .  IMS 

settlement  of  interrogatories  to  be  annexed  to  letter^  rogifry.  MS 

III.  Taken  within  for  use  without  state. 

when  deposition  may  be  taken 014 

eubpcena  to  witness ..., •••••..p»..  915 

punishment  of  recalcitrant  witnoM. * •.•••*«,.««ff,..,  916 

taking  and  return  of  deposition • «•••!?••.  919 

IV.  To  rCTPETUATB  KVTDEWCE  AS  TO  TITLE  TO  ftVALTT. 

testimony  may  be  received  in  action  invojving  titlp  to  r«fUty«  1888« 
inability  of  witness  to  attend  must  be  sl^owi)' .,,..,.,...,,.  1688a 

documentary  evidence  not  affected ,.,...,,,,,.,,!..   1688b 

mode  of  introducing  testimony ,..,,,..»,,..'. 1680c 

objections  may  be  taken  at  trial i..  ..,•*,,,,,,.,. .  1688c 

who  may  apply  for  taking  of  deposition ,....»..,.*..  168Rd 

contents  of  petition    , 1888e 

notice  of  application • ••••. 
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De»OMlttoB0  —  OoAtlnned. 

Iv.  To  imiaiuATa  wHot»mt  a*  ve  ffvu  to  mamv  — CaatiMud. 

appointixirat  of  referee 16881 

notice  of  hearing  before  referee .••••  168tf 

prOPf  Qf  UQiinfti  ll«^mfif*^-«.»i«».*t.tit>*iMrriti»-i   1688g 

juiiQurnm^nti  f|f  tiMnfw  ftit»»*'ti.»ttift.»»i*,i.ttirit  168Sk 

ftUbpCKQM  tP  WltPf9««4 ttt.tf«.|.ii.f»|.|.«».ti|.t   1688ff 

PPrnpcUmg  QttPPdanPP  pf  wimpHf4ttf!ttTfftiiiif.t.t,.t  1688r 

jijq4^  Qf  e3f^ipm»t»on « « « r  1 1  <  t  r « •  •  >  r  r  t  •  1 1  *  •  •  Mt  •  i  1688h 

rffys^lpf  )vitncai  tp  »fl«)¥«r.. <,,,,,.,..,,.,,,,,,,.,. „••!  1688h 

^uthep(ic^|i«fl  flf  daMMiitiaii ,,,...,.,,,,,..,.,,  1688h 

dppfmMpn  (A  \>9  filtP  J»d  r«cor4M, ,..,.....,..,,,,.,.,.,.  lORSh 
against  whom  deposition  may  be  used  as  evidence 1688i 

V,  Ik  justices'  courts. 

commission  to  •xamine  on  interrogatariet 2980 

orally , 2»81 

when  and  how  commission  granted , 2082 

adjournment  of  trial  pendinftr  return . , 2983 

axectition  and  return  of  commission 2984 

receipt  of  commission  and  return  by  justice , 

certificate  of  execution 

admissibility  and  eifact  of  depodtion • 2986 

powers  of  C9mmistioner8 , ...,,...  2987 

Pepoeut  CttMt. 

right  of  possession  not  affected  by ,..,••••••••    874 

Sc^  **  Forcible  Emtuv  a^p  Pstainu." 
DfttevnlAJitloift  of  CI»ini  to  U«ftl  Pvov^vtV* 

Soo  IUal  Paoponr/'  II. 
p^Tftsees. 

See,  also,  "  PscfORivrs'  Estates;  "  "  W1L14." 
creditor's  actions  against,  sec  *'  Creqitois'  Actions;  *•  **  Dece- 
dents* Estate*. 

not  to  be  arrested  when  sued  as  rfcpre.<(entative ,..,...     56S 

extension  of  time  to  appeal  from  Judgment  against  testatof. . . .     786 

to  move  to  set  aside  judgment  against  testator 785 

levy  on  real  property  under  judgment  against  testator  after  ten 

years ,...,,.,..* t?52 

eiuxutioo  against  prppcrty  in  h^^ds  of ,,,.,,...,,.,.,...  1371 

no  c»ecutipp  agaipst  a«w4ept,  ai^cpp^,  «tc ...... , » . ,  f  •  • .  1879 

issuance  of  ci^ectftfop  by  le^\e  qg^mst  decedent  s  pro^cfty, ....  1380 

may  mainuip  action  for  wast?, ....,,,..,,.,.,.,, ff*  1<*2 

judgincpt  awin^t,  t)§r»  s^ctjqn  ygii^fit  c^iBcytor,  f^c ,,...  1821 

See,  also,  "  Cqa|«OR^T|P»fS." 
limitation  of  actions  for  penalties  ^f^fnst  4ircc^Qrs  of  monfyed 

corporations .' '. ,....'....     894 

action  against,  for  misconduct .,..', 1781 

injunction  against,  in  action  to  dissolve  cprporatioq 1787 

may  be  joined  as  defendants  in  action  to  dissolve. ..'. 1790 

separate  ^U»B  MaW?t,  to  ^^fori^s  liability. ,.,...... ; ,,  •  1^91 

liability  to  be  fixed  by  judgment f  2  •  •  « •  ^S6 

when  compelled  to  testify  in  potions  ^against  porporatioq leOs 

'    to   be  suspended   or   rernqved   only   in   action   by  attorhey-gen- 

eraJ , !...:.*llll,  1812 

liability  for  costs  to  people  in  action  against  corporation , .  1987 

Sm,  ^so,  ♦'  Cows;  •*  "  Pees." 

QB  appeal   from  pstice's  court 8060 

what  aHowcd  on  a  motion 8251 

to  Y^  included  in  bill  of  costs • . . ».  8256 

to 8287 
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DiSOOBtlAV 

no  discontinuance  by  vicancjr  or  dunge  in  oourt. •••••••  9S 

plaintiff  cannot  ttilnnit  to  nonitiit  after  jury  retiree 1182 

of  action  in  aid  of  attachment 080 

of  condemnation  proceeding S874 

of  supplementary  proceedings. 2454 

in  jastice's  court  when  accqiints  exceed  $400 2050 

not  permitted  in  justice's  court  after  charge  of  Jnrr 8007 

when  neither  party  entitled  to  costs  on«  in  justice's  court 8079 

DlMCOTery. 

ancillary   action    for»   abolished 1914 

how  compelled  in  judgment  creditor's  action 1878 

Sec  "  Creditors'  Actions." 

action   for,   in  aid   of  atUchment 655 

discovery   of  any   article  or  property 803 

I.  Op  books  and  papers. 

court  of  record   may  direct 80S 

applicable  to  surrogates'   courts 2538 

general  rules  of  practice  to  prescribe  cases  and  procedure....  804 

petition 806 

order  to  discover  or  show  cause 805 

stay  of  proceedings  pending SOR 

vacating  order  to   discover   or   show  cauae 80S 

order  on  return  of  order  to  show  cause 80T 

appointment  of  referee  to  superintend 807 

fees  of  referee » . . . .  807 

punishment  for  disobedience  of  order 808 

striking  out  pleading  for  disobedience  of  order 808 

dismissal  of  complaint  for  disobedience  of  order. 808 

exclusion  from  evidence  for  disobedience  to  order 808 

disobedience  to  order  a  contempt 806 

effect  of  papers,  etc.,  produced 80Q 

II.   Of  PROPBRTT  withheld  prom    BXECirrOftt  AWD  ADXIXttTftATOBS. 

petition  and  affidavit 2707 

to  whom  presented  in  surrogate's  absence 2708 

citation    2707 

order    requiring  attendance 2708 

service  ot  citation  and  order 2708 

examination 2700 

punishment  for  refusal   to  answer .  2709 

dismissal  on  verified  answer  claiming  title 2709 

decree    to   deliver    property 2709 

security  to  prevent  decree • 2710 

warrant  to   seize  property 2710 

enforcing  decree  tor  delivery 271# 

III.  Of  death  of  tenant  for  life.    See  **  Life  Trjcaht.**     ' 

DtamlsMil. 

See,  also,  "  Complaint/'  V. 

for  failure  to  serve  copy  of  complaint 488 

of  complaint  for  disobeying  order  for  discovery  of  books,  etc..  808 

for  neglect  to  serve  some  of  defendants 821 

for    nen^lect    to    proceed ; 8SS 

plaintiff  cannot  submit  to  nonsuit  after  jury  retires. 1182 

judgment  not  a  bar  unless  on  merits , 1908 

of  submitted   controvcrsv   for  insufficiency  of  statement 1281 

of  supplementary  proceedings   ., , 3451 

judgment  of  nonsuit  in  justice's  court «••••»••»••  ^Bf 
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Disorderly  Conduct. 

in  presence  of  court,  a  contempt , 8 

when  criminal  contempt,  punishable  by  justice  of  peace 2870 

Disorderly   Houaes. 

See  "  Bawdy  Houses." 

Dlapoaaess   ProceedlnRrs. 

Sec  •*  Summary  Proceedings  to  Dispossess." 

Diaqaallfleatlon. 

See  "  Courts;  **  "  Judge;  "  "  Jury  and  Jurors;  "  "  Witnesses." 

DlSMolvtlon. 

of  corporations.     See  "  Corporations." 

Dlatreaa. 

"*"  action  to  recover  chattel  distrained  triable  where  cause  arose..     083 

ejectment  for  lack  of  ffoods  to  distrain  for  rent 1.W5 

exemption  of  exhibits  at  exhibitions 1404a 

DtstrlbvtloB. 

See,  also,  "  Decedents'  Estates."  .     ^     .       ,  ^^^^   *„m^ 

judgment  of  divorce  destroys  right  to  distributive  share..   1769,  1700 

exemption  for  widow  and  children 2710 

order  of  distribution  among  next  of  kin 2<32 

when  next  of  kin  of  deceased  husband  or  wife  deemed  also  next 

of  kin  of  decedent 2732 

representation  among  collaterals 2732 

advancements  to  be  included   2733 

what  deemed  an  advancement   2733 

estates  of  married  women 2734 

delivery  of  property  in   lieu   of  money    2744 

retention  of  money  for  claims  not  due  or  in  litigation 2745 

payment  of  legacy  or  distributive  share  of  infant 2746 

legacy    or    share    of    unknown    person    to    be    paid    into    state 

f  treasury 2747 

trial  of  claim  to  share  of  unknown  person  2747 

payment  to  county  treasurer  after  two  years 2748 

\  action  by  next  of  kin  for  distributive  share 1819^ 

J  petition  to  compel  payment  of  distributive  share 2722 

citation    on    petition 2722 

when  petition   to  be  dismissed    2722 

decree  for  payment  of,  on  giving  security  2723 

decree  for  payment  and  distribution   2743 

District  Attorney. 

to  prosecute  removal,  etc.,  of  attorneys   08 

partner  of,  not  to  defend  prosecutions 78 

not  to  dctcnd  after  he  leaves  office   79 

!                      may  designate  temporary  jail  in  absence  of  county  judge 144 

j                       when  to  act  as  surrogate  during  vacancy  or  disability 2484 

I                       limitation  of  action  for  penalty  or  forfeiture 387 

I  action  by,  to  recover  penalty  or  forfeiture   1962-1904 

on  forfeited  recognizance   1900-1968 

to  make  application  for  writ  of  assessment  for  damages 2105 

may  apply  for  state  writ  in  action  by  people 1993 

application  by,  for  habeas  corpus  to  testii^jr   2012 

i                      notice  to,  of  application  to  remit  fine,  etc. 352 

I                                   application    for   habeas   corpus   to    testify 2011 

before  discharge  of  criminal  prisoner  on  habeas  corpus. . .  20:iS 

need  not  pay  fees,  etc.,  to  bring  up  prisoner  on  habeas  corpus. . .  2(K)2 

account  of  forfeited  recognizances,  etc 1968 

Dlstrlot  Courts  of  New  York. 

Sec  '*  New  York  Municipal  Courts." 

Dividends. 

apportionment  of,  on  death  of  person  interested 2720 


UMiiiiUL 

Qtvorce. 

action  for  separation,  sec  **  SvfknATtov. 

to  annul  marriage,  sec  '*  Maruagi.^ 

I.  Jurisdiction;   evidence;   procedure. 

what  residence,  etc.,  gives  jurisdiction , 1796 

when  married  woman  deemed  a  resident 1768 

nature  of  action  to  be  indorsed  on  suippioas  .....*,,.,,.  .^p. ,  1774 

service  of  summons  by  publication   -^S,  439 

proof  of  service  of  summons 1774 

answer   when  need  not  be  verified —  . .  1757 

^QUnUrpiaim     , ,1 1 ......  r S7T0 

service  of  pleadings  on  co-respondent   1757 

co-respondent  may  appear  without  service  of  pleadings  •  t  f .  •  •  ^57 

preference  on  calendar •  •  •  •  • - T91 

when  reference  to   be  ordered • 1012 

referee  to  be  appointed  by  court 1012 

when  sittings  may  be  private   5 

jury  trial  of  issue  of  adultery 1757 

competency  of  husband  or  wife  to  testify 831 

legitimaey'of  issu«  after  offcnaa  triable  in  action  against  wife.  17H0 

legitimacv  of  issue  presumed  in  action  against  wife 17€0 

denial  of,  for  plaintiff's  adultery ».. 1758 

for  connivance  or  condonation 1758 

II.  Entry  and  effect  of  judcmekt. 

on  reference  of  issue^  j\44sP1<^nt  to  be  rendered  by  court...  1229 

testimony,  etc.,  to  he  certified  to  court  , , 1229 

entry  of  judgment  by  default , . , 1774 

entry  of  interlocutory  judgment -" 1774 

within  15  days  after  deeision , . ,  1774 

interlocutory  judgment  may  award  costs 1774 

docketing  judgment  for  costs  1774 

execution  not  to  issue  for  costs  until  final  judgment. .  1774 

final,  not  to  be  entered  for  three  months^  etc 1774 

proof  of  allegations  on  default ,. 1757 

inchnatc    right    of    dower    not    affected    by    judgment    against 

husband 1759 

interest  of  husband  in  wife's  property  ceases  after  jnd^ent.  1759 
judgment  against  wife  not  to  affect  huvband^s  iirtcrest  in  her 

property 1700 

terminates   right   of   dowcF    1700 

destroys  rij^t  to  dnttrilitftiv*  share  of  husbaad's  {»rop- 

crty    , 170) 

marriage  after  judgment  for  adultery 17<B1 

legitimacy  of  issue  not  affected  by  judgment  agiiiiist  huabaiid.  1759 
of  child   born   before  offence  enargvd  i|ot  affected  by 

judgment    against    wife    1700 

award  of  costs STflft 

to  co-respondent 1737 

11 1    At-imony  and  support. 

allowance  of  temporary  alimony 1769 

temporary  allowance  for  support  of  children 1709 

allowance  for  costs  and  expenses 1760 

interlocutory  judgmept  may  provide  for,  until  entry  of  final 

judgment 1774 

judgment  for  alimony , 1759 

education  and  maintenance  of  children 1759 

support  of  wife  when  she  is  plaintiff 1771 

court  to  regulate  custody  and  maintenance  of  children 1771 

power  of  court  to  modify  judgment  for  alimony,  ofc... .   ITBO,  1771 

modification  of  decree  on   re-marriage  of  wife 1771 

enforcement  of  alimonv  awarded  bv  foreign  decree 1772 

security  for  supoort  of  wife  and  cftldren » * 1772 

scqrestration  of  husband's  property ,'. 1772 

enforcing   support   by   proccedinjrs    for   contempt 17TS 

imprisonment  for  non-payment  limited   ....'...:.:.*.. Ill 

Docket. 

of    JMd*xmcnts.    etc.,    see    "  County    Clerk;  *'    "  JUDGMSiiTt; " 

"  Sttrrogate'r  Court."  ' 

of  justice,  see  *'  Justice  ow  tt?h  Peace." 
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Doeumenta, 

Sec,  also,  "  Evidence." 

demand  for  admission  of  gtnvAntDltta A«k.....«b*»«4k«.«  789 

eosts  of  proving  af tet  demand  for  admisrion * « « TBS 

Sec  "  Evidence." 
Do>n«stle  CorporatloBS. 

Sec    "  CORPOEATIOMS." 

Dower* 

in  realty  sold  on  execution  dtid  conveyed  to  cXtictlt9i^i  etc.,  of 

pUrchasei- i ; 1478 

judgment  of  diTorce  against  wife  terminates  rigM 1700 

not  affected  by  judgment  of  divorce  against  husband 1750 

admeaeureiii^nt  may  be  subjtet  of  arbitration 2865 

action  for  waste  against  tenant  in  dower • 1661 

I.  Action   roa. 

1.  Jurisdiction;  parties;  pleading,  etc, 

ejectmcitt  cannot  be  maintained  for ^ &  1 4  ••*....«>  •  1400 

jurisdiction   of   county   court < . .  ^ 340 

acceptance  of  assignment  of  dower  bars  action 1604 

Hiliited  to  twenty  vcari i 1506 

disabilities  excepted  from  period  of  limitation 1506 

interruption  of  limitation  oy  acknowledgment 1506 

occupant  hecessary  defendant i 1507 

necessary  defendants  wheh  lands  not  occupied 1507 

persons  claiming  interest  proper  defendants 1508 

possessing  or   claiminit   different   portion^   in  sev- 

erahy. 150© 

description  of  property  in  complaint 1606 

complaint  to  set  forth  name  of  husbdnd 1606 

issues  of  fact  triable  by  jury 068 

triable  where  propcrtv  situated ; 082 

preference  on  calenaar «  701 

2.'  Reference  or  commission  to  admeasure. 

interlocutory  judgment  for  admeasurement  by  referee  or 

commissioners 1 . . .  ^ i ..;... .  1607 

oath  of  commissioners  or  referee ; 1608 

temoTdl  of  commis^oners  or  referee ; 1608 

filling  vacancy  in   office 1608 

how  admeasured i . .  1600 

employment   of   surveyor. .  j * 1600 

fees 3200 

all  commissioners  must  meet  but  majority  may  act 1610 

report  of  referee  or  eommisnoners  j 1610 

setting  aside  report ; i . .  .• 1611 

fees  aild  expenses  of  commissioners  or  referee.  ;...*....  1612 

amount k .  4  4  i 8200 

A  Dantagei  for  withholding, 

may  be  recovered  in  action # 1600 

measure   of  damages   . 1600,  1601 

not    to    include    use    of    improvements    sinee    Imsbafld*^ 

death »...« 1600 

against  grantee  of  husband ,*.«....  1601 

not  to  include  use  of  improvements  made  after  alienation 

by  husband -.•  •  •  -^ 1601 

when  property  occupfed  or  claimed  in  severalty 1602 

damages   for   withholding  to  be  awarded   by  final  judg- 
ment    1618 
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INDEX. 

Oower  —  Continued. 

I.  Action  for  —  Continued. 

3.  Damages  for  withhoiding  —  Continued. 

action  for,  against  heir  who  has  alienated  land 16^ 

against  purchaser 16d5 

infant  may  maintain  in  her  own  name 1686 

4.  Judgment. 

final  judgment 1613 

execution  may  issue  on  judgment 1240 

modification  of  judgment  on  change  of  rental  value....    1614 

liens  inferior  to  dower  right  attach  to  residue 1615 

security   on   staying  proceedings  after  verdict 616 

damages  on  stay  after  verdict ^.    617 

recovery  by  default  or  collusion  of  guardian  not  to  affect 

infant 1605 

stay  pending  appeal  effected  only  by  order 1616 

stay  on  appeal  not  vo  be  granted  if  plaintiff  gives  under- 
taking tor  restitution 1616 

action  for  instalments  of  dower 1614 

6.  Sale  for  non-payment  or  on  consent. 

action  to  sell  for  non-payment  of  instalment 1614 

consent  to  accept  gross  sum  in  satisfaction 1617 

of  defendant  to  pay  gross  sum 161S 

ascertaining  amount  payable  in  gross 1618 

interlocutory   judgment    for   sale   on   consent   to   receive 

gross  sum 1619 

laying  off  separate  parcel  to  plaintiff  in  fee  on  consent. .  16!f0 

reference  to  ascertain  liens  prior  to  sale 1621 

property  may  be  sold  free  from  or  subject  to  liens 1622 

report    of    sale 162r> 

officer  making  sale  to  pay  taxes,  etc 1676 

judgment  to  be  entered  in  county  where  property  situ- 
ated    1677 

final  judgment  on  report  of  sale 1624 

provisions  for  sale  in  partition  and  distribution  of  pro- 
ceeds applicable 1625 

II.  Action  to  deter miY^e  claim  for. 

action  to  determine  claim  to  real  property  does  not  He 16S8 

claim   of   dower 1647 

proceedings  when  plaintiff  admits  defendant*s  claim 1648 

interlocutory    judgment    for    admeasurement 1648 

proceedings  to  admeasure 1648 

denial  of  defendant's  claim  and  demand  that  she  be  barred..  1649 

III.  Partition. 

persons  having  inchoate  right  necessary  parties 1538 

division  in  partition  when  dower  exists  in  undivided  share. .   1553 

sale  when  aower  exists  in  entire  property 1567 

sale  of  property  in  partition  free  from 1568 

payment  in  gross  in  satisfaction  of  dower  in  lands  sold.  l.'SeS,  1569 
investment  of  proceeds  of  lands  for  benefit  of  doweress.  1568,  1569 

protection  of  inchoate  right  on  sale 1570 

release  to  husband  of  inchoate  right  in  lands  sold 1571 

payment  into  court  in  satisfaction  on  sale  free  from  debts 

of  deceased  owner 1538 

investment  of  moneys  paid  into  court 1583 

IV.  FORECLOStTRE. 

when  barred  by  sale  on  foreclosure  by  advertisement 2395 

notice  of  sale  under  foreclosure  by  advertisement  to  be  served 

on  doweress 2388 
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Do-vrer  w.  Continued. 

V.  Salb  to  pay  decedent's  debts. 

when   sale  is  subjoct  to * 277S 

investment  of  proceeds  to  satisfy  claim  for  dower 2793 

acceptance  of  gross  sum  in  satisfaction 2793 

computation  of7  in  lands  under  contract  to  purchase 2794 

investment  of  tunds  set  apart  for 2795 

when  dower  rij^ht  to  be  included  in  sale 2800 

VI.  Of  infants  and  incompetent  pbbsons. 

application  to  release  inchoate  right  of  incompetent  person..  2351 

effect  of  release  of  dower  of  incompetent  person 2358 

order    on    application 2361 

investment  ot  proceeds  of  sale  on  application  for  release....  2361 
may  be  included  in  sale  of  real  property  of  infant  or  incom- 

Jjctent  2362 
e  of  dower  right  for  gxoss  sum 2363 

•  ground  for  annulling  marriage 1748,  1750 

Dvtel&««s  Count F* 

jail  liberties  for 145 

stenographer  for  supreme  court,  county  court,  etc 256,    257 

B. 

of  debtor  exempt   1879,  2463 

execution  against,  when  and  .how  issued 1391 

Basement. 

for  encroaching  wall  arises  after  two  years  without  action....  1409 
claim  of,  triable  in  action  to  determine  claim  to  realty 1639 

BdltorB. 

of  newspapers,  exempt  from  jury  duty 1030,  1081,  1127 

Bdneatlonal  Inatltntlons. 

on  whose  application  to  be  dissolved,  etc 1804 

appointment  of   receiver   % 1810 

BJeetnaent. 

I.  When  action' lies. 

"  action  of  ejectment  *'  defined 3343 

to  recover  propertv  forfeited  for  treason,  see  "  Treason." 
by  people  tor  escheated  property,  see  "  Escheat." 

I  mortgagee  cannot  maintain 1498 

dower  cannot  be  recovered  in 1499 

for  encroaching  wall  to  be  brought  within  one  year 1499 

final  order  in  summary  proceedings  to  dispossess  not  a  bar. .  2264 

sion 1680 

by  reversioner,  etc.,  after  judgment  against  tenant  in  posses- 

by  infant  for  property  set  oflF  for  dower  by  default,  etc ^^^ 

separate  action  by  joint  tenant  or  tenant  in  common 1500 

ouster  of  joint  tenant,  etc.,  to  be  proved 1515 

grantee  of  lands  held  adversely  may  sue  by  grantor 1501 

costs  when  grantee  sues  by  grantor 1501 

motion   for  production  of  authority  of  plaintiff's  attorney..  1512 

I  order   for  production 1513 

evidence   of   authority 1614 

II.  Fob  non-payment  of  bent. 

I  when  action  may  be  brought 1504,  1505 

stay  on  payment  of  arrears 1506 

judgment   to   state   amount   of  arrears 1507 

I  restoration  of  possession  on  payment  after  judgment 1508 

order  to  restore  possession  on  payment  after  judgment 1509 

when  use  of  property  set  off  against  arrears ^ 1510 
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IKDEX. 

BJeetnteAt  —  CoAttnneA. 

III.  Pasties;  pleading. 

joinder  of  causes  of  action. JJJ 

occupant  to  be  made   defendant JWw 

parties  defendant   when  lands   unoccupied lOJK 

persons  claimihg  interest  may  be  joined 1M3 

jQinaer  of  claimants  on  motion  of  defendant * »u 

abatement  and   revival  of  action •   l;Wl 

severance  when  diflferent  jMitties  sttoeeed  to  differant  parens.  15g 
irbtn  differerit  parties  saceeed  $o  rtalty  aad  to  rents..   1528 

when  teparBte  ocoupahts   are  joitaed i...«i..i...  1616 

description  of  property  in  complaint a: ;»;...   1511 

tntetpieader   j    .;.*......  i ..«..» i .■  *  * ». •  •  •  •     oBi 

IV.  Tkial;  verdict;  judgment,  xtc 

order    restraining    waste.  ...4i.i..w.j«t**..i(ji.<. .(!■»..    1681 

issues  triable   by   jury 966 

triable    where    property    situated *........      98^ 

ot-der    declaring    death    df   life   tdndnt   presuttiptive   ivldtnce 

only   t  i  1 .  1 1 . 1 .  c  f :  J I   2619 

verdict,  etc.,  to  state  nature  of  plaintiff's  estate.. .......  n*   1519 

security  required  to  siay  proceedings  after  verdict...  •<.•«. .     6f6 
damages  on  stdy  of  proceedings  after  verdict  include  waste.     617 

joint  judgment  against  occiinants  of  building 1517 

juQgment  against  one  defendant  subject  to  rights  of  ofeberft.   1911 
when  plaintit}  s   title   expires  before  trial*  i .  *  i i   15::(> 


fier    trial   uf    facts   conclusive i .  t  * . .  i  < .  i.   15:^4 

y    default    conclusive l^'*^ 

execution    may    issue    on   judgment 1240 


security  lo  stay  judgtheht  p<*iiding  apf^eal  to  coUH  of  iit)})ea!s.  1331 

possessibll  when   jud^ltl^nt   vacated ....:..; ; : 1529 

restitution   on   vacating  of   judgment   for   plaintiff ta  152fl 

when   plaintiff   entitled   to   costs  of   oottrset..«.»4*«*t4. ...  3228 

V.  Damages  foe  with  holding   possession. 

complaint    may    dehiaud. . .  ( ;  .i .  i  i . .  1. 1 .  i . .  < ..  .t .  i  < ; .  < .  j . .  1496 

damages    recoverable    .•  i  i  *  .<.  i  <;..... : t ..... .  1 5Ctl 

l>ermanent   improvements  allowed   in  reduction  of  damaivs. .  1^1 

rents  and   profits  part   of  damages * .  14n< 

action   against  purchaser  to   recover 1685 

infant  may  maintain,   in  his  own   name 1686 

Elections. 

certain  returtis  m^y  bfc  destroyed i  •  •  •  i ,.  i . . .       21 

iia  fee  f^^  admitlt&tcrihg  oaths  to  inspector^  arid  ix)Il<lerks. . .   3289 

exempt  from  jury  duty **...^..i i.i(i030,   1081,  1127 

JiJittbekBlenietei. 

order  of  arrest  in  actions  for u  i i .  i  .• . .  i 549 

BAbracerr. 

foffellur*  *nd   datfiageS    lot 1193.  1194 

tsmlnent  Domain. 

See  "  Condemhation   Procbedikgs.'* 
when  property   taken  by  state,  see  "  Assessment  of  Damages.** 
fiayment  of  compeiisatldri  under  judgment  of  tourt  of  claims.     2b9 

feln|>lorvr. 

execution  against  earnings,  wlien  and  how  issued.....  i 1391 

t:i:miiO(*rN. 

exempt    from    jury    service 1030,    lOSl,  1127 

12.t0 


INDBX. 

Bntry. 

forcible,  see  '*  Fokciblx  Entry  ana  P%jjann." 
of  judgments,  see  **  Judgments." 

on  another's  propeFty  for  survey 1(182>1684 

ejectment  by  landlord  having  right  of  entry    ,', UmTiSOG 

distinction  between  forms  of  action  abolished 

pleading  equiuble  defence  or  counterclaim ...[ 

Brie  Coiintjr. 

appointment  of  criers 91 

of  court  officers    !..!..!.!'.'!       07 

rules   for   calendars    '//..  ..\\\     236 

fees  of  constables  and  deputy  sheriffs  for  ^tteading  ooiirt  .,*.'.'  3312 

court  ofncers   for  sqrrogatc's  court t  .,»••  »f»  »••••»..  ■   2512 

stenographer   of   surrogate's   court. 2513 

jail    liberties    for ,.... , [..[     145 

allowance  to  grand  and  trial  jurors .....!   3314 

county  treasurer  to  exercise  powers  of  coroners 181a 

See.'  also,  "  Appiah  "  "  Dbpictsj  "  '«  Mi^tam*." 

writ  of,  abolished   ,,..,..  1288 

power  to  amend  process,  pleadings,  etc 72S 

imiMtenal.  to  be  diaregarded , |..»,..     728 

vacating   judgment   for , ,,.,.,.,,.  1282-1292 

jurisdiction  of  justice's  court , 2882 

of  sick  prisoner  removed  to  hospital 127 

from  Jail  liberties , . . . .     Ii5 

sheriff  exonerated  from  liability  by  bond  for  jail  Ubrrtics..  X50,    158 

sheriff's  liability  for , , . .     158 

service  of  summons  on  sheriff  for , , 426 

connivance  at,  by  sheriff,  etc.,  a  misdemeanor  ..,,..,,,,,..,..     150 

actjon  on  bond  for  jai'l  liberties j ,.,..,..,,.,, ,   lW-171 

action  for,  barred  by  furtion  on  bopd  for  iatt  liberties ,.,.  t  f  •  168 
9tay  of  judipnent  pending  action  on  bond  xor  jail  liberties..,..  170 
return  of  prisoner  as  defence  to  action  ,...,.,.,.,..,,.,.•>»••     171 

undertaking  for  jail  liberties  a  defence , .     171 

liability  of  coroner  for  escape  of  sheriff 177 

coroner  may  prosecute  undertaking  of  sheriff  for  liberties....       178 

liability  of  cqroner  when  sheriff  plaintiff 179-181 

limitation  of  actions  for 885 

liability  of  sheriff  as  bail  for   587 

iponey  deposited  in  lieu  of  bail  to  be  applied  to  damages 582 

new  execution  after  escape  of  execution  debtor   1402 

application  for  leave  to  sue  on  sheriff's  official  bond  lor 1880 

amdavit  of  head  of  family  on  justice's  judgment  a  dcff^ppe. . . . .  8P36 


atton 

advertisement  of  pendency ,.,,..  ^ .,,.' .  1§78 


attorney-general  to  bring  ejectment  for  real  property 1977 

tisen 

)wn  I  _  . ,    .  

•nect  of  judgment  acaiost r .  •  •  t .  •  1980 


name  of  people 

:  of  penacncy  .                                           ..           , . 
Uiiknown  claimants  to  be  joined , . , 1979 


report  of  recoveries  to  lana  ofl^ce  t, .,.,.«.. ,,,«,4...  1961 

■•tete*. 

See,  also.  "  Rbmaindsimrn." 
for  life,  see  "Lire  Esmiia.'' 

proceedings   to   discover    death   of  tenant   for   life,   tc<  "Urg 
Tenant." 

presupiption  of  death  from  continued  abtaflM 841 

ctasq  entitled  to  continj^ent  estate  as  parties  in  partition 1538 

protection  of  future  r*jiK.t  or  estates  on  sale  in  partition 1570 

^e*tinff  «»f  '"fiwffvgent  interest  jn  frustee  for  insolvent  debtor . .  2177 
•«ie  ot  contingent  interest  of  infant 2848 


INDEX. 

EatoppeT. 

See  "Res  Adjudicata" 

by  final  judgment  of  court  of  claims 269 

judgment  of  dismisiial  not  a  bar  unless  on  merits 1209 

ESatraya. 

See   *'  Strays." 
Evidence. 

See,  also,  "  Witnesses." 
refusal  to   answer  incriminating  question  in  action  against  oor» 

poration    for   usurping  privilege   or   franchise lOo.l 

tetiraony  of  party  adduced  by  adverse  party  may  be  rebutted..      838 

I.    PRKSUMPTIOKS. 

of   death    from   continued   absence 841 

seal   presumptive   evidence   of  consideration 840 

II.  Competency  and  admissibility. 

of  party  to   transaction   with   deceased  person 829 

in  proceedings  to  discover  personal  property  of  decedent  2709 

of  husband  or  wife   in   action    for   divorce S.'U 

of  plaintiff's  wife   in  action   for  criminal  conversation 831 

determination   of  competency   of   witness  in  justice's  court..  3005 

witness  not  excluded   for  conviction    for  erirre "T. 832 

in  mitigation  of  damages  a^'missihle  at  inquest ^. . .  f>3fi 

offer   to    compromise   not   admissible 738,  739 

proof    to    contradict    inventory    in    action    against    executor 

-       etc 1832,  1834 

conviction  for  crime  may  be  used  to  impeach  credibility....  832 
testimony   of    surveyor   and    proof   of   standard   of   measure- 
ment   , 841a 

dctemining    age    of    child , 901a 

III.  pRIVrLEGED    communications. 

between   husband    and   wife 831 

confessions   to   clergyman 833 

to  attorneys  and  their  employees 835,  836 

to  physicians 834,  836 

waiver    of    privilege 836 

attorney  who   witnessed   will   may  testify 836 

physician   may  testify  when  validity  of  will   in  question — ,  836 

physician   attending   injured  party  in   hospital   may  testify..  836 

IV.  Admissions,   confessions,   and  declarations. 

civil  pleading  not  evidence  in  criminal  prosecutions 523 

admission   hy   member   of  corporation 839 

declaration  or  confession  not  sufficient  to  annul  marriage...  1753 
admission  by  executor,  etc.,  to  prove  debt  in  proceedings  to 

sell    realty ; 2755 

answer    of    witness    in    supplementary    proceedings    not    ad* 

missible  to  prove  fraud  by  him 2460 

V.  Secondary. 

parol  to  prove  lost  negotiable  paper 1917,  1918 

to  establish  or  probate  lost  or  destroyed  will 1865,  2621 

VI.  Testimony  qn  foi^ver  trial  of  s-\me  action,  btc. 

of  party  since  deceased   or  insane  or   non-resident ••••      830 

when  admissible  iti  action  to  determine  claim  to  real  property  164t» 
of  deceased  or  incompetent  witness  on  probate  admissible  on 

application    to    revoke 2651 

on   probate    admissible    in    subsequent   action,    etc.,   involving 

validity   of   will   of    realty ..»..   9620 

to    determine    validity    of   will 2653a 

VII.    Perpkti'atinc  and  preskrvinc  testimony.      See,   also,   "  Depo- 
sitions." 

in  action  to  determine  claim   to  real  proeprty 1646 

depositions     of     parties    and     witnesses    to    expected     litiga- 
tion  870,     871 

1282 


INDEX. 

BTldence  —  Continued. 

VII.  Perpetuating    and    pueservinc    testimony  —  Continaed. 
Deposition  to  perpetuate  testimony  as  to  title  to  realty. 

testimony   may   be   received  in  action  involving  title  to 

realty 1688a 

inability   of  witness  to   attend  must  be  shown. 1688a 

documentary    evidence    not    atfectcd 1688b 

mode   of   introducing  testimony 1688c 

objections   mav   be  taken  at  trial 1688c 

who  may  apply  for  taking  of  deposition 1688d 

contents    of     petition « 1688e 

notice     of     application 1688f 

appointment     of     referee 1688f 

notice  of  hearing  before  referee I688f 

proof  of  notice  of  hearing 1688g 

adjournments    of    hearing 1688g 

subpoenas    to    witnesses. • 1688g 

compelling    attrnd.ince    of   witnesses 168Sg 

mode    of   examination 1688h 

refusal   of  witness  to  answer I688h 

authentication   of    deoosition 1688h 

deposition  to  be  filed  and   recorded 1688h 

against  whom  deposition  may  be  used  as  evidence ....    1688i 
VIII.  Documentary. 

proved    during   testimony   of   witness   who   has   become  non- 
resident        830 

records,   documents,  etc.,  may  be  proved  according  to  com- 
mon   law    962 

demand   for  admission  of  genuineness  of  paper 735 

exclusion  of  books  and  documents  for  disobedience  to  order 

of    discovery     808 

original  certificate  of  marriage  is  presumptive  evidence.....      928 
proof  of  written    instruments    where    there    ar»    subscribing 

witnesses 061b 

proof  of  payments    by    a    municipal    corporation    or    officer 

thereof 961c 

proof  of  instrument    by    submitting    disputed    and    genuine 

handwiting 961d 

proof  of  lost  execution   or   writ   under  which   sherifTs   sale 

of  real   property  was  made 961e 

1.  Instruments  ackno7vled«:ed  or  proved  for  record. 

conveyances   acknowledged    or   proved 035 

acknowledgment  or  proof  of  conveyance  not  conclusive.      036 
conveyances  proved   upon   oath   of  interested   or  incom- 
petent  witness   not   admissible 036 

instruments   acknowledged   or   proved   admissible 037 

bills,   notes   and   wills   rxceoted 037 

conveyances  of  land   without  the  state 046 

probated  will  admissible • 2620 

Records. 

of  judgments,  etc.,  sec  infra,  VIII,  8.     Judgments,  De- 
crees, etc. 

may  be  proved  according  to  common  law 062 

maps,   surveys  and  official    rcords  on   file  in   New  York 

city   and  county  for  twentv  years 065 

admissibility  of  records  of  wills  proved  more  than  thirty 

years 2632 

admissibility  of  record  of  wills  proved  prior  to  1875....   2631 

of  bill  of  sale,  etc.,  of  vessel 045 

of  conveyance OS.'i 

not   conclusive    036 

original    record   of   marriage,    is  presumptive  evidence. .      028 
of  affidavit  of   sale  on   mortgage   foreclosure  by   adver- 
tisement      2308 

of   will   of  real   property   admissible 2633 

of  decree  of  probate  of  heirship  ])rcRumptive  evidence..    20')7 

evidence    of    weather    cnnditions 061f 

extracts   from   books  and   records  of  comptroller's  office 

as   evidence    031c 

8.  Judgments,  dccrcs,  etc.     See,  also,  **  iTrnoMENTS." 


INDBX. 

BSirldttnee  ^  Conttnnedt 

VIII.  Dopv4f PKTA^v  —  Continued. 

3.  J^dgmcnts,  dtcrees.  etc. —  Continued. 

probated  will  admissible 

now  far  probate  conclusive  as  to  personalty. 262S 

probate  presumptive  onl^  as  to  realty , 2626 

decree  for  probate  of  heirship  presumptive  evidence 26S7 

letters  testamentary,  etc.,  conclusive  as  to  authorft^r 2S01 

decree  for  payment  against  executor,  etc.,  conclusive  evi- 
dence of  assets  2552 

order  for  execution  against  executor,  etc.,  evidence  of  as- 
sets  .^ 2563 

decree  for  payment  and  distribution  of  decedent's  estate 

conclusive 2743 

judgment  or  decree  as  proof  of  debt  in  proceedings  to  sell  

^  realty  of  decedent   2766,  2757 

discharge  of  insolvent  debtor  conclusive  as  to  proceedings 

and  facts , 2181 

papers  other  than  discharge  of  insolvent  debtor  presump- 
tive as  to  proceedings  and  facts , 2181 

order  declaring  death  of  life  tenant  presumptive  only  in 
ejectment.  , !..,......../,. 2319 

Of  $usUc0  of  PWC€, 

proof  of  judgment 815S 

entries  in  justice's  docket  book 3148 

transcript  from  docket  book,  subscribed  and  authenti- 
cated, is  evidence ;  •  •  •  j ®5^ 

docket  book  and  certified  transcript  admissible  xn  Jus- 
tice's court '. ;••;••     B38 

proceedings  may  be  proved  bv  justice's  oath. . .  i .!! . .     940 
on  death  or  absence,  proceedings  may  be  proved  by 
original  minutes  of  sworn  copy. , . . ,  ^ . , . .    940 

4.  OiRcial  certiAcates,  rttunu,  sic. 

crrtificatcB  or  aSidavita  of  public  office's  on  fU«  ar^  (pre- 
sumptive evidence , 922 

certificate  of  search  by  le^al  custodian  of  paper.., 921 

by  abstract  or  title  insurance  company *. . .  32S6 

o^cial  searches  and  certificates  to  be  made  on  request....    961 

form  of  certificate  to  copies,  etc ,....,., 957 

certificate  to  copies,  etc.,  must  be  sealed 968 

but  not  when  for  use  in  same  court 959 

certified  copy  of  record  of  conveyance , 935 

not  conclusive 936 

certified  copies  of  papers  filed  or  recorded  ia  pttbliq  offices.     933 
in   town   clerk's  office «,...     934 

certified, copy  of  certificate  or  record  •!  matriags,  is  pre- 
sumptive evidence 928 

of  designation  of  agent  of  foreign  corporation  to  receive 
summons.  .  . 432 

sheriff's  return  presumptive  in  action  on  undertaking  in 
replevin 1734 

cunstiiblc's  return  presumptive  in  action  on  undertaking 

in    ritplevin    in    justice's   court 2931 

recital    in   order,    rcFolution   or  recorci   of  public  efficers, 

board  or  body  presumptive  evidence  of  certain  facts.   931b 

5.  Federal    rt cords. 

certified  copies  of  documents  on   file  in   departments  of 

riiit<a    States     944 

of   rcfords    of    feder.il    courts 943 

of  UiWs   of    vale.    etc..    of    vr<-scl 945 

i)f   record    of    weather    bureau    nhscrviUions 944 

certificate  of  director  "f  census  to  population.... 944 


Bvldenee  —  Conttniied. 

.iVIII.  Documentary  —  Continued. 
6.  Affidavits. 

oi  printer  to  publication  of  notice * 920 

•f  serviee,  in  case  of  death,  etc.,  of  person  fe^nmlf . ;  • . . .  827 

of  sale  on  mortgage  foreelosure  br  adTertisement 2396 

admissibilitsr  Of  »»  parte  affidavit  tn  justk^'a  ^•urt i,  S004 

7«  Notmrial  protests^  certHltatts,  9te. 

certificate  of  prcsentmetil  of  ptoitit  oi  bill  bi  Hot€,  d^  tjf 

notice  thereof 923 

effect  of  affidavit  denying  feceipt  oi  notice  of  prote*f...  923 

protest  presumptive  Evidence  of  detliand  in  tasfe  of  dbain, 

etCj  of  notary 924 

memorandum  by  notary,  pf-esUfflptiVe  fcvid^hc^  of  liotltie 

in  case  of  deatli,  etc ^ 924 

8.  Books,  etc.,  of  foreign  corporations. 

presumptive    evidence    , 929 

certified    copy    may    oe    used 930 

verification   of  coi)y . . . ., 931 

copy    of    designation    of    person    upon    wLom    to    niatcc 

service,    as    evidence 931a 

IX.    &TATVTE8,    OKDTNAlfCES,    XtC. 

statute   of    state. • • ■.  .• : . .. ; 932 

of  another  state  or  country 942 

ordinances,   etc.,   of   municipal    corporations ;...  'Ml 

proof    of    colonial    statutes ; , « . « . « s  i «  *i .  941a 

;  ■.    X.  Foreign   laws,   records  and  other  MATTEfeS. 

Statutes"  .' :..:...:. ; 942 

oral    evidence   of   common   law...'..' 942 

reports  of  cases  admissible  to  prove  common  law 942 

conveyances   of  land   without   the   state 946 

exemplification  of  record  of  conveyances  without  the  state..  947 

authentication  of  copies  of  records  of  coilrts 952 

oral  proof  of  copy   of  record 9.5.^ 

effect  of  foreign  record  or  judicial  proceeding  not  declared..  954 
authenticated   copies   of    records   of   public   office   of   foreign 

country 956 

transcript   of   docket,   ete.,    of   justice    of    peace    of    another 

state , 948.  949 

proof  ot  proceedings   and  judgment  of  justice  of  jpfacc   of 

another  state Or»0,  951 

when   record  of   foreign    will   admissible 2703,  2704 

*'             proof   of  presentment   of  foreign  bills j 925 

aI.    SrrFFTCTENCr    OF    PROOF. 

failure   of  proof   defined 541 

declaration  or  confession  not  sufficient  to  annul  mafriage. .  1753 
proof   of   frtle   in   actions   for   recovery   of,   InjuHcs   to,   etc., 

•  »      "  '      unoccupied    lands 960 

sufficiency  to  establish  or  probate  lost  or  de^rtroyed  will. 1865,  2621 
allowance  oT  (FeM  by  bxecutof,  etc.,  Bumcicnt  in  proceedings 

to    sell    decedent's    realty 2755 

^          determining   age    of   child ;..-....».  i :'.....  ,i .. .  961a 

'     to  rulings  on  law   allowed. .,,. , « 992 

. .    xMi  farts  not  allowed,  except  on  challenge  of  juror 992 

•  ■'.         •    .  •        *"*   6upp<Jrted   by  evidence , 903 

r    .during  trial  to  he  taken  when  ruling  made, . . . .  v OO."* 

'■''  ■  r     to  .instructions  to  iury  to  be  taken  befoyc  the  verdict 995 

•  r     during  trial  to  Iw  flnt'^rcd  un^n  minute.^ 905 

;    .for  purpo«;e  of  fxcei^tifm,  trial  continues  until  verdict  rendered.  902 

.  sifter  close  of  trial   by  court   or  referee 904 

r     tp  decision   of  court  of  report  of  referee 094 

■        i  '  12af|  m 


INDEX. 

I  ~  Contliiiied. 

to  decision  or  report,  time  for  filing  notice  of 9M 

to  be  inserted  in  or  annexed  to  judgment-roll 904 

part  of  papers  on  appeal 9M 

cue  settled  to  contain 907 

may  be  stated  separately  in  case  settled 997 

making  and  filing  in  condemnation  proceedings.......* 3367 

final  judgment  not  stayed  by 1005 

taking  of,  does  not  affect  motion  for  new  trial. 1006 

ma^  be  heard  with  motion  for  new  trial 1006 

reviewed  on  appeal  from  judgment  or  motion  for  new  trial 906 

may  be  heard  in  first  instance  by  appellate  division 1000 

revoking  or  modifying  order  for  hearing  in  first  instance  by  ap- 
pellate division 1000 

motion  for  new  trial  may  be  made  to  appellate  division  when 

trial  by  court  or  referee 1001 

time   for   filing  on  motion  for   new  trial   to  appellate  division 

when  trial  by  court  or  referee 1001 

not  necessary  on  appeal  to  court  of  appeals  from  judgment  on 

verdict  subject  to  opinion  of  court 1389 

judge  out  of  office  may  settle 25 

order  refusing  resettlement  of  bill  is  appealable 1347 

to  findings  of  surrogate  and  refusals  to  find 2MS 

to  rulings  of  surrogate   during  trial 2545 

remarks    or    comments    of   judge,    duly    excepted    to,    shall    be 
subject   of  review 1323a 

Vxee«ttoB. 

L   GlWIBAL   PKOVISIOMI. 

li  IVken  to  issuf, 

is  process  of  court 1864 

on  judgment 1240 

of  court  of  claims 269 

charing  joint   debtor   not  summoned   in  previous 

suit IWl 

on  sherirs  bond 1883-lW 

on  confessed  judgment,  when  debt  not  all  due 1277 

successive,  on  confessed  judgment  as  debt  falls  due....   1277 
levying  execution  against  wages,  etc.,  of  judgment  de1»tor  13n 

on  decree  for  money  by  surrogate's  court 25-%4 

when    to   issue   against   public    officer 1931 

for  costs,  not  to  issue  against  state ^^2^ 

for  compensation  and  costs  in  condemnation  prc.scdings.  3373 
on  judgment  foreclosing  mechanics'  liens  in  court  not  of 

record 8408 

for  costs  on  summary  proceedings  to  recover  possession 

of   land    22.'iO 

against   joint   debtors,    when    all   not  served 1934 

enforcement  of.  against  joint  debtors  when  all  not  served  1985 
on   judgment  against   representative  officer  of  unincorpo- 
rated   association     1921 

to  collect  fine  against  usurper  of  office 1956 

jury  fine  in  New  York  county 1117 

in  Kings  county  1150 

%.'  Issuance;  requisites,  etc. 

under-sheriff  to  proceed  on  death,  etc.,  of  sheriff 188B 

designation  of  person  to  proceed  with,  on  death,  cte.,  of 

sheriff * 1886 

may  issue  from  N.  Y.  city  court  to  any  coantr 338 

from  N.  Y.  city  court  to  be  executed  by  sheriff 889 

to  be  directed  to  sheriff 1862 

to  whom  directed  when  sheriff  a  party 1363  . 

mav  be  directed  to  person  designated  in  order 1362 

unaertaking  by  person  designated  in  order 1862 

time  of  receipt  to  be  indorsed 1888 

four  kinds  of  186ft 

«ay  issue  simu1tf!ncotis1v  ftt  two  or  more  counties 188B 


IK1>8X.' 

Bzee«tlon  —  Continued. 

I.  Gbicesal  provisions  —  Continued. 

2.  Issuance;  requisites,  etc. —  Continued. 

to  what  county  to  issue  for  purpose  of  supplementary 

proceedings  ,  .  , 24fiA 

rejquisites  of l^W 

within  what  time  to  be  returned 1?06 

to  whom  returnable 1306 

on  interlocutory  judgment  of  divorce  awarding  costs....  1774 

^suance  on  filing  transcript  from  another  court 18G7 

to  whom  returnable  when  issued  on  transcript  from  an* 

other  court 1367 

issuance  on  transcript  of  judgment  by  justice 13(^7 

on  jud^ent  for  money  only  13G8 

to  specify  date  from  which  interest  computed.'. KSd*) 

to  specify  docketing  of  transcript  when  issued  on  tran- 
script filed ISro 

separate  where  separate  sums  recovered 1 37  ♦ 

of  course  within  five  years * 137? 

after  death  of  judgment  creditor l.?70 

how  issued  after  five  years 1377 

motion  for  leave  to  issue  after  five  years t.^7S 

time  of  stsry  not  to  be  included 1382 

not  to  be  stayed  on  appeal  for  more  than  thirty  days 

without  security 13">1 

against  survivin^r  Judgment  debtors   13^^3 

manner  of  collection,  when  issued  on  judgment  on  sher- 

ifTs  bond 1883 

8.  Return;  satisfaction, 

return  unsatisfied  to  be  entered  on  judgment  docket. ....  1265 

payment  to  be  indorsed  on  execution 1266 

certified  copy  to  be  delivered  on  payment 1266 

entry  of  satisfaction  by,  on  judgment  docket 1264 

return  partly  satisfied  as  payment  on  judgment  affecting 

limitation 376 

limitation  of  action  for  non-payment  of  money  collected 

on 1 383 

n.   AOAIHST    PItOFEKTY    AND    KEPRSSENTATXVXS    OV    DBCBASZO    BXBTOR. 

nd  execution  against  decedent,  except,  etc , 1379 

issuance  by  leave  against  decedent's  property 1380 

notice  of  motion  for  leave  to  issue 1381 

petition  to  surro^te  for  leave 1381 

againUt  property  in  hands  of  executor,  trustee,  etc 1371 

may  be  issued  against  all  of  executors,  etc,  as  if  all  had  ap- 
peared   1817 

against  executor,  etc.,  to  issue  only  on  leave 1825 

on  judgment  on  counterclaim  against  executor,  etc 606 

application  for  leave  to  issue  against  executor,  etc 1826 

separate  executions  on  judgment  against  executor,  etc.,  per- 
sonally and  in  representative  capacity 1816 

security  on  leave  to  issue  execution  on  judgment  for  legacy 

or  distributive  share 1827 

executor,  etc..   may  issue  on    judgment  recovered   by  prede- 
cessor in  office 1899 

against  infant  heir,   etc.,  in  creditor's  action   suspended  for 

one  year 1868 

sherifTs  fee  may  be  taxed  against  each  defendant  in  creditor's 

action 1889 

ni.  Fos  posnssxoN  ov  bkal  PBOpnrr. 

to  what  counties  issued   1868 

requisites 1878 

Sf  require  collection  of  money  recovered  by  same  jndgment,  1878 
er  granting  leave  to  issue  alter  death  of  defendant 1878 

last 


oroei* 


IlffOVXs 

Bxee«tion  —  Continued. 

IV.  For  delivery  of  chattel. 

on  judgment  in  rcpltfVlif   .-. t i i..  ..  17S1 

poUtt  to  WW  chattel  tindtt*  eXttUtlbft  \H  ttpleflti ; 1732 

may  require  collection  of  money  recorcred  by  Mtttlt  judgment.  1373 

reauisites  of.  ; 1378 

to  what  counties  issued , 1385 

return  unsatisfied  necessary  to  actidh  oil  titid(*ttalrinj^  iii  re- 

Jjl<*1rin ,. , 1734 

return  aS  «*vldcrtcfe  of  breach  of  UrtdefiaWnK  In  ffcftttvjn 1734 

Oil  judgttitht  Ih  justice's  court  1S78,  1731,  2981.  8038 

V.  Agaikst  property. 

to  what  bounties  istaed  « . .  i » « • . . .  ^  4 » t . .  n 186S 

requisit^Sw  .  .  1...1.1...* »....>...  t  ......41 1360 

when  attachment  has  been  levied tit 1870 

not  allowed  while  debtor  in  custody  under  cxeotitisn  in  same 

.    action. *» **..» 1491 

simultaneously  agtlifast  ptopvrt^  and  person. . « .  -. 1490 

may  issue  after  escape  of  debtor i . . . « i  t . . . « < 1492 

when  debtor   dies  tit   custody    ....» .4*. ..».«. 1493 

after  discharge  frohi  custody  by  creditor*  1 .  i  4 1  * 1494 

ilew  estMutioa  after  death  or  release  of  debtor  hot  to  be  levied 

'  or  realty  sold t » » 4 » « 1499 

property  seized  in,  canilot  be  recovered  in  repleYin. . *» 1690 

VI.    EstSMPT    PROPERTY. 

special  exemptions  not  affected  by  coae 1889 

when  ho  exemption  allowed  on  judgment  for  wagei..   .  8131,  3167 

8221 

of  householder  enumerated   1390 

worklna:  tools  ahd  team  of  householder : .  > 1391 

professional    instruments,    furniture    tind    libfary    of    house- 
holder   1391 

Wohidn  hks  same  exemtstioti  fts  householder 1392 

military  pay,  petislons,  rewa^dB,  arms,  etc. 1393 

damages  for  taking  exempt  property 1394 

burying  ground.  .   .  > « . . . .  1  * . . . « .  1 1 *.•.»».  >.i  1 .»«... .  ^g5 

designation  of.  .   . « ^ «....» 1^6 

homestead  of  householder 1397 

designation  of % 1398 

of  married  womail , 1390 

continuance  after  owners  death 1400 

not  affected  by  le'mpotary  suspCnsibn  ^ffc^ltfehce 1401 

ticn  attache*  to  surplus  value  ovef  $1,000 1402 

creditor's  action  to  r^icih  surplus  VJiliic 1402 

marshalling  proceeds  of  property  bartly  exertlpt 1403 

money    representing    exempt    portion    of    property    Stttd    also 

exempt 1403 

bahcellation  of  exemption  of  real  property 1404 

waiver  of  exemption  void 1404 

tannot  be  reached  by  judgment  Creditor's  dctioA.... 1879 

by  Bupplemeritary  proceedings 2463 

on  execution  issued  by  justice  of  p^Cace. . . , 302.S 

exemption   of   exhibits   at   exhibitions 1404a 

V*tl.  Levy  ok  personal  property. 

on   current    money , 14  111 

on  bank   hills    .'..'.■.■ 1411 

on   government,   state  and  corporate   bonds 1411 

interest  of  pledgor  may  be  said;ii..v ^  ..,«««(,«.>  t  •  tlfll! 

under   warrant   to   collect   fine....* * , ...    2:I?»0 

when    superseded   j>endi tig' appeal. ." ,.^. ..    13H 

sherifi^'s    fees    ,... i... 3307 

aheriu  Lo  collect  tecs  by  virtue  of  execution.  ......«.•,,...  3309 
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VII.  Lbvy  on  personal  property  —  Continued. 

1.  Interest  in  partnership. 

application  for  release  of  partnership  property 141S 

undertaking  for  release  685,  096,  1414 

on  interest  of  partner  previously  attached 1415 

undertaking    to    release    partnership    property    inures    to 

other  creditors 1416 

sale  of  partner's  interest 1417 

rights  ot  purchaser 1417 

2.  Lien  on  personal  property. 

personal  property  bound  by  execution 1406 

order  of  preference  among  executions 1406 

when  property  attached    1407 

preference    when   execution   issued    out   of   court   not  of 

record   1408 

bona  fide  purchasers  before  levy  not  affected 1400 

5.  Claims  of  third  parties. 

trial   of   claim 1418 

affidavit  of  claimant 1418 

manner  of  trial 108 

«Kpense$  of  trial' 109 

/  urors  to  find  value  of  property 1419 

'jonding  by   creditor  on  claim 1419 

claimant's  right  not  affected  by  inquisition 1420 

sheriff's  fees  for  notifying  jury 8307 

4.  Action  against  sheriff;  substitution  of  indemnitors. 

substitution  of  indemnitors  as  defendants 1421 

notice  of  application  for  substitution 1422 

consent  to  substitution   1422 

terms  on  substitution  1423 

severance    and    substitution    when    indemnity    relates    to 

])art  only 1424 

relief  to  sheriff  when  Joined  as  defendant  with  indemni- 
tors   1425 

effect  of  order  substituting  indemnitors. 1426 

notice  of  action  to  indemnitors 1427 

action  by  sheriff  against  indemnitors 1427 

VIII.  Levy  on  real  property. 

after  ten  years 1252 

notice  to  be  recorded  and  indexed 1252 

includes  unexpired  leasehold  terms  of  fire  years 14S0 

property  held  in  trust 1431 

indorsement  of  direction  prohibiting  levy  on  property  mort- 
gaged to  secured  debt 1488 

IX.  Sale. 

1.  In  general. 

when  and  how  conducted 1384 

order  of  sale  of  attached  proj>erty. 708 

penalty  for  removing  or  defacing  notice  of  sale. 1885 

title  of  purchaser  not  affected  by  omission  of  notice 1386 

sheriff,  etc,  not  to  purchase  at  sale 1387 

%  Of  personal  property. 

of  perishable  property  in  N.  Y.  city  court 8175 

conduct  of  sale 1428 

notice  of  sale  1429 

perishable    property,    how    sold • 1429 

sale  of  partner's  interest ^ 1417 
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IX.  Salb  —  Continued. 

3.  Of  real  property. 

equity  not  to  be  sold  on  execution  for  mortgafC  dobt  14S2,  14tt 

notice  of  sal»i .•.••  J«4 

description  of  ftropcrty  in  notice  of  Mue 14M,  14n 

not  afiected  becauie  only  part  of  property  advvtised  is 

sold 1485 

penalty  and  damages  against  sheriff  for  irrtgxiUfity 1486 

manner  of  conducting  sale 1487 

owner  or  rcdemptioncr  may  require  sale  of  separate  pared.  14ST 

"  distinct  parcel  "  defined , 33g 

duplicate  certificates  of  sale  1*2 

certificate  of  sale  to  be  recorded 1489 

judgment  annulling  conditional  on  repayment  of  price...  1440 

rights  of  possessor  after  sale  and  before  deed 1441 

proof  of  lost  execution  or  writ  under  which  sherilTs  sale 

of    real    property   was   made 961e 

4.  Waste. 

order  restraining  waste  during  period  of  redemption....  \W1 

motion  to  punisn   for  contempt 1443 

commitment    for    contempt 1444 

discharge   on   undertaking... 1443 

X.  RtDxiimoM  or  rkal  PsortRTY. 

time  for 1446 

terms  of 1446 

who  may  redeem  1447 

avoids  sale. 1448 

by  creditor 1449 

time  for 1449 

terms  of 1450 

by  another  creditor  from  redeeming  creditor 1451 

terms  of.  , 1451 

when  second  redeeming  creditor  has  prior  lien 1462 

subsequent  redemptions  by  other  creditors 1458 

by  creditor  after  fifteen  months 1454 

by  original  purchaser  who  is  also  oreditor. 1466 

by  creditor  directinfir  sale  under  another  judgment 1457 

by  person  entitled  to  redeem  part. 1468 

by  owners  of  undivided  shares 1469 

by  lienors  on  undivided  shares ,. .  146P 

right  of,  not  affected  by  agreement  with  purchaser,  etc 1461 

when  to  be  made  at  sheriff's  office 1465 

to  whom  made  when  sheriff  dead  or  out  of  offioe 1455 

to  whom  payment  to  be  made 1462 

payment  may  be  made  to  sheriff,  etc.,  who  made  sale 1476 

when  sale  made  hy  person  designated  by  order  of  court 1477 

certificate  of  satisfaction  by  redeeming  creditor 1468 

evidence  of  right  of  redeeming  creditor 1464 

of  redeeming  mortgaf^ee 1466 

of  executor  or  administrator  to  redeem. 1466 

certificate  of  satisfaction,  etc.,  open  to  inspection 1467 

sheriff  to  file  certificate  of  satisfaction,  etc 1467 

when  redemption  takes  effect   1468 

title  of  purchaser  vested  in  redeeming  creditor , 1468 

certificate  of,  to  he  delivered 1469 

effect  of  recording  certificate  of  redemption , , .  1470 

XI.  Shertpp's  deed;  title  of  pvkchases. 

under-sheriff  or  successor  to  act  when  sheriff  dies,  etc 1475 

title  divested  only  by  deed 1410 

•heriff's  deed  to  state  name  of  person  whose  Interest  is  sold..  1244 

relates  back  to  time  of  sale 1446 

12  to 
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XI.  Shuxff's  desd;  titus  of  ruBCHAsn  —  Contiiitied. 

sheriff's  deed  on  expiration  of  redemption .........••^•••••.  14T1 

when  presumptne  evidence  of  fact 1471 

grantee 1472 

to  executoi  or  administrator  of  person  eztitled 1473 

atsigfnment  of  rignt  to  be  acknowledged  and  filed 1474 

restitution  when  property  sold 1323 

not  to  affect  title  to  property  sold 445,  132."^ 

recovery  of  price  on  eviction  of  purchaser 1479 

judgment  continues  in  force  after  eviction  of  purchaser. , . . .  1480 
action  for  waste  by  grantee  of  sheriff ....•«...  1654 

Summary  proeetdings  to  teeovtr  possesion. 

against  person  holding  over 2232 

notice  to  quit  required 2286 

stay  of  warrant  to  dispossess 2254 

XII.    CONTKtBVTIOtr   BETWEEN  DEPZNDAITTS. 

when  judgment  collected  by  sale  of  realty  of  one 1481 

when  part  owner  redeems , 1482 

order  of  contribution ., 1483 

enforcing  contribution  by  original  judgment 1484 

preserving  lien  of  original  judgment  for  purpose  of  contribu* 

tion 1486 

entry  on  docket  to  preserve  lien 1486 

Xin.  Against  thb  person. 

frotn  justices*  courts,  see  infra,  XIV,  From  iusiiC9^  courts, 

2.  Whet^  to  issue. 

arrest  under  warrant  to  collect  fine 2296 

on  judgment  for  working  woman  in  N.  Y.  city  court....  3167 

in  what  cases  issued 1487 

against  woman.  . 1488 

on  judgment  of  justice's  court. 3018 

for  money 3026 

execution  against  property  a  condition  precedent  .\ 1489 

not  allowed  simultaneously  against  property  and  person . .  1490 
not  allowed  while  debtor  in  custody  under  another  execu- 
tion in  same  action 1401 

new  execution  after  escape  1492 

against  escaped  sick  prisoner 127 

death  while  in  custody 1498 

creditor  may  discharge  debtor  after  thirty  days 1494 

not  to  issue  after  discharge  of  debtor  by  creditor 1494 

new  execution  not  to  be  levied  against  realty  sold 149S 

2.  Issuance;  custody  and  detention. 

requisites 1372 

to  recite  issue  and  return  of  execution  against  property.  1372 

to   what   counties   issued    1365 

return  on.  to  charge  hail 597 

duty  of  shenff  on  execution  to  charge  bail   698 

custody  of  debtor 110 

on  juslico's  judjrmcnt   for  penalty  or  forfeiture...  5032 

term  of  imprisonment  limited Ill 

support  of  prisoners 112 

when  prisoner  entitled  to  iail  liberties 149 

deposit  of  money  in  lieu  of  hail 582 

attachment  for  contempt  not  to  issue  against  prisoner...  2278 

40  t3Bli 
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XIII.  Against  the  person  —  Continued. 

2.  Issuance;  custody  and  detention --' Con^vitA, 

habeas  corpus  to  produce  prisoner  to  answer  for  contempt.  2278 

prisoner  produced  to  be  remanded 2282 

may  be  committed  for  civil  contempt  on  discharge 

from  custody 2282 

habeas  corpus  to   produce  debtor  on  proceedijig  to  dis- 
cover death  of  life  tenant 2307 

9,  Discharge  from  imprisonment, 

from  airest  for  delay  in  issuing 572 

release  of  insolvent  debtor  upon  his  discharge 2185 

how  validity  of  discharge  of  insolvent  debtor  tested 2185 

validity  of  discharge  of  insolvent  debtor  may  be  attacked 

on  motion  to  vacate  2187 

power  of  N.  Y.  city  court  to  relieve  from  imprisonment.  3163 

debtor  to  United  States  not  to  be  discharged 2218 

to  state  for  taxes  or  public  moneys  not  to  be  dis- 
charged   2218 

notice  by  creditor  to  debtor  to  apply  for  discharge 2216 

failure  to  apply  after  notice  by  creditor  bars  future  ap- 
plication   2217 

what  debtors  may  applj  for  discharge 2200 

to  what  court  application  made 2201 

when  debtor  may  apply 2202 

application  to  be  by  petition 22ttL 

contents  of  petition 2208 

schedule  of  debtor's  property 2203 

affidavit  of  petitioner   2204 

correction  of  schedule   2205 

notice  to  execution  creditors Mttj 

mode  of  service  of  notice. 2206 

publication  in  lieu  of  prescribed  service 2206 

notice  to  attorney-general  when  state  is  creditor 2207 

order  for  hearing 2206 

hearing  to  be  summary 2208 

order  that  debtor  execute  assignment 2208 

adjournment  of  hearing 2200 

proceedings  on  adjourned  day ^10 

assignment  to  be  acknowledged  and  recorded 2211 

title  vested  in  trustee  by  assignment 2211 

when  discharge  from  imprisonment  granted ^12 

petitioner's  property  still  liable   2213 

not  subject  to  new  imprisonment  on  same  judgment 2213 

new  execution  against  person  on  conviction  of  perjury...  2214 

powers  and  duties  of  trustee 2215 

distribution  by  trustee  2215 

discharge  not  to  affect  justice's  judgment S037 

XIV.  Fkou  justices*  courts. 

1.  Issuance;  requisites,  etc. 

may  be  issued  after  discharge  from  imprisonment 3087 

on  judgment 3017 

for  money 3028 

against  joint  debtors   3020 

on  summons  not  personally  served 2918 

for  delivery  of  chattel 3088 

docketed  with  county  clerk ^ifj 

for  fine  against  delinquent  witness 2077 

exempt  property 302S 

when  jusiice^  may  issue   3024 

general  requisites •. 3025 

renewal  of  execution   • •• 3087 

indorsement  of  levy ..•••••••  8019 


INDEX 

JSxecvtion  —  Continued. 

XIV.  Fkom   justices*  courts  —  Continued. 

1.  Issuance;  requisites,  etc. —  Continued. 

mode  of  levy    8099 

notice  of  sale    2029 

mode  of  sale   3030 

return  by  constable  9031 

constable  not  to  act  under,  after  return  day  3040 

constable  mast  complete  after  term  expires 9042 

action    against   constable   for   money   collected 8041 

for  failure  to  return 3088 

2.  Against  person. 

on  judgment   for  money 8026 

arrest  and  imprisonment  under   8032 

limit  of  imprisonment   3033 

affidavit  of  head  of   family ;   discharge 3034 

penalt3r  for  wrongful  refusal  to  discharge   3035 

affidavit  a  defence  to  action  for  escape 3036 

discharge  not  to  affect  judgment 8087 

XV.  Fkom  local  courts. 

on  judgments  of  Albany  city  court   3225 

of  Troy  justice's  court 3225 

"Btumentorm  and  AdmlnlHtratora. 

See,  also,  "  Decedents'  Estates;  "  "  Letters  of  Adminis- 
tration; **  **  Letters  Testamentary;  "  "  Surrogates' 
Courts;  "  "  Wills." 

{provisions  applicable  although  letters  issued  before  enactment. .  2610 

iability  of  persons  acting  without  authorify 2706 

jurisdiction  of  surrogate  over 2472 

'*  next  of  kin  "  defined 1870,  1906 

I.  Appointment;  pualification.     See,  alro,  "  Letters  of  Admin- 
istration; "  "Letters  Testamentary." 

persons  incompetent  to  serve  as  executors 2ri2 

letters  may  he  refused  for  inability  to  read  and  write  English.  2612 

♦-.  !••  ri*«H  nn  nrobate  of  will 2615 

issuing  letters  to  executors  named  upon  contingency 2630 

supplementary  letters  testamentary  may  issue  on  removal  of 

disability 2613 

renunciation  by  executor   2630 

retraction  of  renunciation   2639 

selection  of  executor  under  power 2640 

objection  to  persons  selected  as  executors  under  power 2641 

exclusion  of  executor  failing  to  qualify  or  renounce 2642 

order  of  preference  among  persons  entitled  to  administration.  2660 

executor,  etc.,  of  sole  legatee  entitled  to  administration 2660 

appointment  of  administrator  on  application  of  party  to  ac- 
tion against  intestate 2660 

of  successor  on  revocation  of  letters 2605 

of  temporary  administrator  not  stayed  by  appeal 2583 

successor  to  sole  executor  to  be  appointed 2603 

surviving  or  remaining  executors,  etc,  to  act 2692 

appointment  of  receiver  as  successor  to  sole  executor  pending 
action  for  partition  or  distribution  or  to  construe  or  es- 
tablish wiU 1868 

II.  Bonds;  liability  thesson. 

deposit  of  securities  to  reduce  penalty 259B 

application  for  order  for  new  bond  or  new  sureties 2697 

order  requiring  new  bond   2508 

application  of  sureties  to  be  relieved  from  bond 812,  2000 

1243 
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II.  Bonds;  liability  thereon  —  Continued. 

release  of  old  sureties  on  giYingr  new  bond 200] 

revocation  of  letters  for  failure  to  give  new  bond. .  811,  2509,  2601 
sureties  liable  for  money  received  by,  in  another  capacity. . .  25W 

when  bond  may  be  prosecuted   2607 

successor  may  sue  on  official  bond  on  revocation  of  letters. . .  2flOS 

action  on  official  bond  when  no  successor  is  appointed 2004 

premium  of  surety  company's  bond  allowed  as  part  of  com- 
pensation   • *.,•..•••...»...»•..• ssno 

III.  RSVOCATION    OV  LBTTBKS;   EXSIGITATtOlf. 

may  apply  for.  revocation  of  letters  and  settlement  of  accounts.  2689  * 

effect  of  revocation  of  letters  on  acts  of. 2603 

powers  cease  on  revocation  of  letters 2606 

revocation  for  failure  to  give  new  bond 2599 

appointment  of  successo"  on  revocation. 2606 

resignation  when  also  testamentary  trustee 2819 

removal  when  also  testamentary  trtkstec 2819 

suspension  not  stayed  by  appeal 2583 

decree  revoking  letters  not  stayed  by  appeal 2583 

restitution  on  revocation  because  supposed  decedent  living      2604 
on  revocation  of  administration  upon  discovery  of  will.  9601 

IV.  GCNESAL    POWEKS   AND  DUTIES. 

powers  of  executors  before  fssuing  of  letters 2613 

executors  not  named  in  letters  not  to  ac^ 261> 

directions  as  to  custody  of  property  on  aisagrcement  —  . . 2002 

may  consent  to  discharge  oi  insolvent  debtor  by  leave  of  sur- 
rogate  2163 

roust  record  will  in  each  county  where  realty  situated  ...<-...  2033 

executors  auallfying  may  exercise  power  of  aale,  etc 2642 

evidence  ot  right  to  redeem  really  sold  on  execution 1466 

rights,  powers  and  duties  of  administrators  c.  t.  a 2613 

powers  of  temporary  administrator  over  real  property......  2675 

title  under  sheriff's  deed  on  execution  is  in  trust  for  heirs  or 

devisees 1473 

may  maintain  action  against  infant  or  iticompetant  for  con- 
veyance of  property  sold  by  decedent ..,..,» 2346 

to  suspend  proceedings  on  application  to  revoke  probate 2650 

powers  pending  appeal  from  decree  probating  or  granting  let- 
ters  <..  2582 

V.  Property  and  assets. 

liability  of  persons  acting  without  authority * 2706 

what  deemed  assets 2712 

debt  not  discharged  by  naming  debtor  as  exeeutor. 2714 

discharge  or   bequest  of   demand  against  executor  not  valid 

against  creditors. 2714 

apportionment  of  rents,  annuities  and  dividends 2720 

sale  of  personal  property 2717 

of  uncollectible  demands  and  assets 2719 

decree  directing  payment  is  evidence  of  assets 2552 

judgment  against,  not  evidence  of  assets 1834 

VI.  Inventory  and  appraisal. 

one  neglecting  to  return  inventory  eJtcluded  from  tdffli&istfa- 

tion 2715 

inventory 2711 

contents  of  inventory^ 2714 

appointment  of  appraisers   2yil 

appraisal » CTll 

return  of  inventory   .  * i 2715 

compelling  return 2716 

attachment   for  disobeying  order  to  return 2716 

supplemental  inventorv  of  suhsecruently  discovered  protMrty. .  2714 

when  inventory  may  be  contradicted 1932,  1884 

liability  for  uncollected  demands  included  in  inventory.  188d!  1834 
1244 
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VII.    PlOCXSDINGS   TO  OZSCOVSK  PEOPBRTY. 

petition  and  affidavit  2707 

citation 2707 

order  requiring  attendance ^^^ 

service  ot  citation  and  order  2708 

examination 270ft 

personal  transactions  with  decedent  2709 

punishment  for  refusal  to  answer 270fl 

dismissal  on  verified  answer  claiming  title 2709 

decree  to  deliver  property  2710 

termination  of  proceeding  on  controversy  as  to  facts 2710 

VIII.  Sax.!  of  rkal  property  to  pay  dkckdsnt's  debts.     Set  **  Sale 
OF  Real  Property." 
not  to  purchase  real  property  sold  to  pay  decedent's  debts. . . .  2774 
allowanee  to,  on  sale 2568.  2664 

IX.  Actions. 

1.  By  and  against  decedent. 

extension  of  time  to  move  to  set  aside  judgment  against 

decedent 786 

to  appeal  from  judgment  against  decedent 786 

no  execution  against  decedent,  except,  etc 1379 

issuing  execution  on  judgment  in  favor  of  decedent 1376 

2.  Limitation  of  actions. 

on  rejected  claim  barred  in  six  months 1822 

against  executor,  etc.,  of  person  who  dies  within  state....  403 

where  deceased  a  non-resident 301 

actions  against,  to  recover  chattel 383 

by  next  of  kin,  etc.,  to  recover  property  of  decedent 892 

period  occupied  by  suit  to  recover  property  of  decedent 

excepted  from  limitation   408 

may  begin  action  within  one  year  from  death  of  creditor.  402 
computation  of  period  in  actions  by,  to  recover  personal 

property 382 

li  Jitrisdicfion. 

jurisdiction  of  justices'  courts  over  actions  by 2868 

rejected  claims  under  $50  excluded  from  jurisdiction  of 

justice's  court :■**•*. *. 2863 

Yonkers  city  court  has  no  jurisdiction  over  action  against.  ^04 

4.  IVhen  maintainable  by  or  against. 

foreign   executors   or   administrators ^ 1836a 

judfntient  against  heir  or  devisee  bars  action  against  exec- 
utor,   etc     1821 

action  for  legacy  or  distributive  share 1819 

bond  of  guardian  ad  litem  of  infant  suing  for  legacy  or 

distributive  share 1820 

prosecuting    action    against    removed    executor,    etc.,    to 

charge  him  personally 1830 

action  by,  for  negligently  causing  death  trf  decedent.  19(X2*1906 
not  to  be  arrested  when  sued  in  representative  capacity. .     665 

i.  ParHt^H, 

when  necessary  parties  in  partition 1688 

direction  for  sale  free  from  lien  of  debts  of  deeedent....  1536 

payment  into  court  on  sale  free  from  debts 1586 

withdrawal  of  shares  of  proceeds 1688 
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nxee«tor»  and  Admt»l«tvators  —  CoatlmweA- 

IX.  Actions  —  Continued. 

6.  Pleading;  parties. 

to  be  brought  in  representative  capacity 1814 

may  sue  without  joining  beneficiary 449 

two  or  more  representing  same  decedent  considered  as  one 

person 1817 

executors  who  have  not  qualified  not  necessary  parties...   18] 8 

first  served  or  appearing  to  answer  complaint 1817 

separate  answers  not  allowed  except  by  direction  of  court.  1817 

counterclaim  in  action  against  506 

counterclaim  on  decedent's  debt  in  action  by 506 

in  city  court  of  New  York 3174 

lack  of  assets  not  to  be  pleaded 1824 

in  action  by  or  against,  in  justice's  court.... 2946 

joinder  of  personal  and  representative  causes 1815 

'                         not  personally  liable  for  debt  by  reason  of  false  allega- 
tion in  pleading   1831 

7.  Abatement  and  revival. 

actions  not  to  abate 1828 

on  death,  action  ma^r  be  continued  against  successor. .    . .   1828 
successor  on  revocation  may  continue  actions  and  special 
proceedings 2605 

8.  Trial;  judgment. 

preference  of  actions  by  or  against 791 

party  cannot  testify  to  personal  transaction  with  decedent.     829 

judgment  may  be  entered  against  all  as  if  all  had  ap- 
peared    1817 

not  evidence  of  assets 1824 

after  removal  does  not  bind  estate  or  successor...  1830 

realty  not  lound  by  judgment  against  executor,  etc.,  un- 
less expressly  charged .' . . .  1823 

judgment  against,  to  state  whether  awarded  personally  or 
in  representative  capacity   1815 

separate  dockets  and  executions  on   personal  and  repre- 
sentative judgment 1816 

when   judgment   not    stating    representative    capacity   en- 
forceable against  decedent's  property 1814 

dispensing  with  or  limiting  security  on  appeal 1312 

9.  Executions. 

successor  may  issue  execution  on  judgment  recovered  by 

prcdcces5o»- 1829 

'                         on  judgment  on  counterclaim  against 506 

against  property  in  hands  of 1371 

against  executor,  etc.,  to  issue  only  on  leave 1825 

application  for  and  order  granting  leave 1826 

security  on  leave  to  issue  on  judgment  for  legacy  or  dis- 
tributive share 1827 

10.  Costs. 

liability  for  costs 1836 

judgment  for  costs  against 1835 

costs  against,  payable  from  estate , 3246 

when  personally  liable  for  costs 3246 

security   for  costs  discretionary 3271 

action   against   beneficiaries    for   costs   and   expenses    in- 
curred   1916 
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Bxeeutor*  and  Admlmiatvators  —  CoAtlBVed. 

X.  Adjustment  and  payment  of  claims. 

advertisement  for  claims 2718 

citation  to  claimants  to  present  claims 2718a 

liability  for  claims  not  presented  pursuant  to  advertisement . .  2718 

proof   of   claims 2718 

reference  of  disputed  claim 2718 

procedure  on  reference 2718 

powers  and  compensation  of  referee 2718 

judgment   on   reference    21^^ 

costs  of  reference 2718 

compromising  or  compounding  claims 2719 

action  against  executor,  etc.,  docs  not  entitle  claim  to  prefer- 
ence     2719 

executor,  etc.,  may  prove  claim  against  decedent  on  account- 
ing      2731 

statute  of  limitations  suspended  on  claim  by  executor,  etc., 

against  decedent   2731 

order  of  preference  in  payment  of  debts 2719 

funeral  expenses  preferred  over  all  other  claims 21^ 

proceeding  to  compel  payment  2729 

payable  from  damages  for  death   1903 

rents  may  he  preferred  to  benefit  estate 2719 

petition  to  compel  payment  of  debts 2722 

citation  on  petition 2722 

when  petition  to  be  dismissed 2722 

XI.  Accounts;  compensation. 

"  intermediate  account  **  defined 2S14 

"judicial  settlement"  defined 2614 

by  executor,  etc.,  of  deceased  executor,  etc 2606 

revival  and  continuance  on  death  of  accounting  party 2606 

intermediate  accounting 2725 

when  judicial  settlement  may  be  required 2728 

settlement    of    account    of    temporary   administrator   may   be 

compelled  at  any  time 2726 

who  may  petition  for  compulsory  accounting 2727 

citation  on  petition  for  same 2727 

order  to  account  2727 

attachment  for  disobedience  to  order 2727 

revocation  of  letters  for  failure  to  account 2727 

supplementary  citation  on  compulsory  accounting 2727 

consolidation  of  voluntary  and  compulsory  accountings 2727 

voluntary  on  petition  of  executor,  etc 2728 

citation  on  voluntary 2728 

may  apply  for  revocation  and  settlement  of  accounts 2689 

decree  revoking  letters  may  require  accounting 2608 

on  revocation  of  letters,  successor  may  compel  predecessor  to 

account 2605 

not  liable  for  loss  by  decrease  of  estate 2729 

not  to  make  profit  by  increase  of  estate 2729 

increase  and  decrease  to  be  accounted  for 27^ 

affidavit  to  account;  vouchers 2729 

examination   of   accounting  T)arty 2729 

executor,  etc.,  ma;y  prove  claim  against  decedent 2731 

statute  of  limitations  suspended  on  claim  by  executor,  etc., 

against  decedent ^ 2731 

reference  of  accounts 2546 

relief  on  accounting  for  neglect  to  set  apart  exempt  property.  2724 

effect  of  judicial  settlement 2742 

decree  settling  account  to  contain  summary 2BB1 

decree  for  payment  and  distribution 2743 

additional  allowance  for  costs  on  settling  account 2562 

eom^issions  of  executor  or  administrator  to  be  allowed 2730 

not  allowed  when  wilt  provides  compensation ?l^ 

amount 2730 

include  cost  of  bond 8320 
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INDI2X. 

iBxcevtora  and  A4iiftlat*t9atov« -*  ComtlBn«B« 

XII.  Payment  of  legacies;  disteibution 

exemption  for  widow  and  children ••     2718 

proceedings  for  neglect  to  set  apart  exempt  property 2724 

abatement  of  legacies  for  insufficiency  of  assets ^^^ 

when  legacies  payable 2721 

advancements  to  be  included  in  distribution 2733 

what  deemed  an  advancement    2783 

order  of  distribution  2739 

when  next  of  Idn  of  deceased  husband  or  wife  deemed  also 

next  of  kin  of  decedent SS 

representation   among  collaterals 27M 

distribution  of  estates  of  married  women 2734 

delivery  of  property  in  lieu  of  money 2744 

retention  of  money  for  claims  not  due  or  in  litigation 274B 

{>ayment  of  legacy  or  share  of  infant 2746 
egacy   or   share  of   unknown    person   to    be   paid    into   state 

treasury , 2747 

trial  of  claim  to  share  of  unknown  person 2747 

payment  to  county  treasurer  after  two  years 27*18 

decree  for  payment  of  legacy,  etc.,  on  giving  security 2723 

petition  to  compel  payment  of  debts  and  legacies 2722 

citation  on^  petition  to  compel  payment. 2722 

when   petition  to   be  dismissed 272^ 

action  for  legacy  or  distributive  share. . « 1810 

bond  of  guardian  ad  litem  of  infant  suing  for  legacy  or  dis- 

tnbutive  share 1B20 

ccu'-ity  on  leave  to  issue  execution  on  judgment  for  legacy 
or  distributive  sbar^  ..,.«•• f«»«*«»«t»*«« 1827 

xuxe^nspiiitcatlon. 

See  "  EvroFNOj/'  VIIT,  X;  •*  Recoedi." 
ESx^mptlona. 

from  jury  service,  see  "  Jurv  and  Juaoas." 

from  arrest,  see  "Abrkst." 

property  exempt  from  execution,  see  "  ExacuTiON,  VI." 

of   earnings   of   debtor    1879,  2488 

of  trust   fund 2483 

exempt  property  not  reached  by  supplementary  proceedings 246H 

not  reached  by  creditor's  action. . ^ 187U 

for  widow  and  children     :  decedent 2713 

proceedings  for  neglect  of  executor,  etc.,  to  set  ^)art  exempt 
property 2724 

ExpreBS  Companies. 

residence  for  purposfe  of  jurisdiction  of  justice*^  court..     g6P    2881 
service  of  summons  from  justice**  court  oi|.  ••...«.  • 8681.  2882 

ExtenMlon  of  Tlnie. 

See  "  Time/' 

IBxtortloii. 

taking  fees  not  prescribed  by  law  prohibited ••••••«.  8280 

for  services  not  rendered  prohibited •••••• 3281 

treble  damages  for  illegally  Uking  iees • •••• 8282 

Bxtra  AllQwitnce. 

See  *•  Cotw." 

F. 

Fact  or  «• 

order  of  arrest  In  action  for  funds  or  property  m!wppl|ed. ,•••     548 
in  j ustice's  court ••• ••    ^888 

Fa|«e  iBiprfiioninenf. 

included    in   term   "  personal  .injury  ".• ••••• 88tt 

limitation  of  actions ....••  Sw 

iurisdiction  of  N.  Y.  citv  rnur^  over  action    for.  on  yesaelt,  •  • . .  8lf 


INPBX. 

False  Imprlaoninent  —  Contlnved. 

on  high  seas,  action  in  N.  Y,  city  court  for 8177-3187 

excepted  from  jurisdiction  of  justice's  court   2883 

of  Albany   city  court    3223 

of  Troy  justice's  court  3223 

costs  when  recovery  is  less  than  f 50 8228 

V«I«e  Repreventatlonv. 

as  ground  for  attachment  , 636,    637 

^*<»a«^al  'Coiirtv. 

detention  and  custody  of  prisoners  under  federal  process. .   133,     134 

certified  copies  of  records  admissible  in  evidence  943 

prisoners  detained  by  mandate  of,  not  entitled  to  habeas  corpus, 
ttc.  .  , 2016 

Federal  Olllces  and  Ofllc^m. 

certified  copies  of  doenmente  on  file  in,  admissible  in  evideiice..  944 

certificate  of  director   of  census  to  population  admissible 944 

ceiiiiied  record  of  weather  bureau  observations  admissible 944 

records  or  certified  copies  pf  transfers  of  vessels  admissible, . . .  945 

provisions  apply  to  civil  cases  only »••••  S332 

special   provisions   not   affected 3330 

change. not  to  apply  to  uncompleted  services 3381 

in  proceedings  to  enforce  liens  on  vessels 3489 

for  oaths  and  acknowledgments 8B98 

for  administering  official   oaths , 3289 

officer  may  charge  fee  paid  for  oath,  postage,  etc 8291 

of  printers ^ « • 8317 

I.  Pkohibitions  acainst  taking. 

Judges  not  to  take  fees  for  advice. .... r... •••••• SI 

officers  of  N.  Y.  city  court  not  to  receive^  for  their  own  use. .  336 

taking  fees  not  prescribed  bv  law  prohibited.. ^^ 

taking  for  services  not  rendered,  prohibited.  ..........  ...i  '^'^ 

treble  damages  for  illegally  taking 

II.  Liability  for;  payment. 

to-  be  taxed  on  demand. 8287 

to  be  paid  before  papers  transmitted 3292 

comptroller  to  audit  when  payable  by  state 8295 

searches  for  state  officers  to  be  gratuitous 3290 

prisoner  ordered  discharsed  not  to  be  detained  for 2212 

poor  person  not  liable  tor 461,    465 

m.    Or    OLISKS}    aBOfSTCM'  AttV    STENOGXAPRBtS. 

of  clerk  of  court  of  appeals , «.«»••»..  8800 

of  county  clerks  gefierally • 3804 

in  New  York  and  Kings  counties 3305 

for     entries     of     moneys     deposited     with     county 

treasurer 330na 

of  clerks   of    <^iih 3.306 

in  civil  actions 3301 

on   naKiraltration    3303 

of  clerk  of  X.  Y.  city  court 3164a 

of  register ; 5''^o 

of  county-  treasurer,  etc.,  on  money  paid  into  court 3321 

of  stenographers ''2! ^ 

for  copies  of  notes »     j'^*'^ 

how   paid •  •  •  85-88 
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Fees  —  Contin«ed« 

IV.  Op  sheriffs;  cokone&s;  constabxxs,  etc. 

of  sheriff  and  officers  for  attending  appellate  diviiioii. ..••••    Ml 

of  constables  and  deputy  sheriffs  for  attending  court 8812 

of  sheriffs % 8307 

in  New  York  and  Kings  county..... 8908 

in  replevin '... •••••• 1702 

sheriff  to  collect  by  virtue  of  execution. ..  «^ .^ 8308 

of  coroners 3310 

of  marshal  executing  mandate  of  N.  Y.  city  court 339 

payment  of  fees  of  officers  on  sale  in  partition •••.••  167l> 

V.  Of  referees;  commissioners  and  arbitiatois. 

judge  acting  as  referee  not  to  receive •••••••...  1^ 

of  referee •••• •••••  8296 

failing  to  report  not  entitled  to  fees 1019 

appointed  to  superintend  discovery • SOT 

in  surrogate's  court 2SM 

on  sale  of  real  property ..«•.•.  8297 

commissions  on  distribution  of  proceeds  of  real  {prop- 
erty    3297 

of  commissioners  in  partition  or  dower 8299 

in  partition,  to  be  taxed 1559 

to  admeasure  dower,  to  be  taxed •  1612 

in  condemnation • 8370 

of  surveyors  in  partition  or  dower... ••.•••.. 8299 

of  arbitrators  . 2871 

VT.  Of  receivers;  executors;  guardians;  trustbis,  rc 

of  executor  or  administrator 2790 

executor,  etc.,  only  allowed  once  on  different  letters 2780 

not  allowed  when  will  provides  compensation 2780 

of  testamentary  trustees   2730.  2810 

of  ireneral  guardian   • 2780,  28S0 

receiver's  commissions 8320 

of  committee  of  incompetent • 

cost  of  bond  of  receiver,  guardian,  trustee^  etc. . .  •  • 

VII.  Of  jurors. 

of  trial  jurors • •• 8818 

in  special  proceedings • ••••  8S16 

mileage  of  jurors   • 8S14 

per  diem  allowance  to  grand  and  trial  jt»t)n«..««. •.  8314 

extra  pay   on   protracted  trials 3;{15 

in    justice's    court ;iH26 

prcsenation  of  claims  by  jurors  and  disposition  of  unclaimed 

fees 3331a 

VIII.  Of  witnesses. 

generally •«•••• •••••••••••  8818 

on  deposition  to  be  used  in  another  state... • 8319 

party  testifying  ii')t  entitled  to 

attorney  testifying  for  client  not  entitled  to. ••....• 


IX.  In  surrogates'  courts. 

no  fees  when  c.'ate  does  not  exceed  |1«000 •••• 2B01 

of  surrogate , 2967 

of  referee 2666 

of  officers,   witnesses,    etc « .••••.•. 25611 

of  appraiser •••••••.••••.«•.••  2565 

for  copies  of  pipers •••••••••••••••• 2967 

X.  In  justices'  courts. 

to  be  paid  before  services  rendered.... ••••.••• 8826 

Adverse  party  may  pay  and  tax •••••••  8828 


INDEX. 
Fee*  —  Contluved, 

X.  In  justices'  courts — Continued. 

of  justice  of  the  peace 3322 

on  transfer  of  cause  to  another  justice 3152 

on  sale  of  straving  animal 3092 

of  justice  and  constable  on  attachment  against  witness 2972 

of    constable 3323 

constable's  affidavit  upon  claim   for  travel  fees 3324 

person   deputized  to  execute  mandate  not  entitled   to 3156 

of   jurors 3326 

witnesses'    fees 3327 

on  commission  to  take  deposition 3325 

XI.  When  to  be  accounted  for  and  paid  over. 

all  sums  received  for  official  services  to  be  included  in  ac- 
count   3286 

by  clerk  of  court  of  appeals 3283 

clerk  of  court  to  account  for  and  pav  over 3283 

salaried  registers  to  account  for  and  pav  over 328.5 

salaried  county  clerks  to  account  for  and  pay  over 3285 

surrogate  to  render  account  of 2501 

clerk  of  N.  Y.  city  court  to  account  for  and  pay  over ....  831 

Feiflrned  ls«iie«. 

abolished 823 

Felony. 

attorney  disqualified  on  conviction 67 

deposition   ot   person  confined   for 877 

corrupt   omission   of  juror's   name  in  Kings  county 1158 

habeas  corpus   to   testify  in  case  of 2011-2014 

Female*. 

Sec  "Women." 

Fietitlova. 

bail,  see  "  Bah.." 

name,  see  "  Name;"  "  Unknown  Persons." 

Fidelity  Companies. 

execution  of  bond  or  undertaking  by 811 

equivalent  to  two  sureties  on  bond  or  undertaking 715,  811 

justification   by 811 

Fldnelarleii. 

order  of  arrest  in  action  for  funds  or  property  misapplied....     540 
in    justice's    court 2895 

Fines. 

application  to  fines  against  grand  jurors 3351 

I.  When  to  be  imposed. 

for  unlawfully  practicing  in  New  York  city 64 

for   permitting   person   to   practice   unlawfully   in   New   York 
city 64 

against  sheriff  for  neglect  to  execute  mandate  in  special  pro- 
ceedings      103 

for    disobeying    peremptory    mandamus    to    public    officer    or 
board 2090 

for  misconduct  of  officer  attending  jury  in  special  proceeding  1106 
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riAMi  —  Continved. 

I.  Whbn  to  bb  zuposbd  —  Continued. 

for  non-attendance  of  juror 1073,  1100,  1192 

in  special  proceeding 1195 

in  justice's  court    SOOO 

of  talesmen 1174 

III  justices'  courts. 

against  recalcitrant  witness   2974 

imposition  on  witness 2975 

minute  of  conviction  of  witness. 2976 

execution  for,  against  witness 2977 

application  of  fines  against  witnesses 2878 

II.   Fob   CONtBMFTS. 

for  criminal  contempt i 9 

in  justice's  court    2871 

punishment  of  contempt  by 2266 

when  actual  los^  not   sustained 2284 

as  indemnity  for  damages  to  aggrieved  party 22S4 

corporation  may  be  fined  for  contempt 2284 

final  order  imposing  for  contempt  punishable  ciTilly 2281 

lil.  Remission. 

power  of  county  court  to  remit 350,  351 

costs  on  remission    3^ 

notice  of  application   352 

county  court  may  remit  fine  imposed  by  justice 353 

IV.  Collection  and  enporcembnt. 

provisions  not  applicable  where  other  provision  made 2301 

clerk  of  court  to  make  schedule  of  fines  imposed 2298,  2299 

to  issue  warrant  to  sheriff  2294 

to  whom  warrant  issues  when  delinquent  resides  in  another 

county   2286 

levy  of  execution  on  personal  property  under  warrant 9B98 

arrest  of  delinquent  on  execution  against  person  under  war- 
rant     2296 

return  of  warrant    2297 

proceedings  to  compel  sheriff  to  return  warrant 2297 

^ction  agninst  sheriff  for  failure  to  collect  fine 2298 

issuance  of  new  warrant  on  return  of  first 2296 

what  persons  included  in  schedule 2299 

action  by  people  against  sheriff  for  omission  of  duty 2300 

V.  Actions  fob. 

action  for,  to  be  brought  in  name  of  people 1984 

costs  when  recovery  by  state  is  less  than  $50 3228 

jurisdiction    of   justice    2862 

order  of  arrest  in   action  to  recover 549 

in  justice's  court    2895 

against  usurper  of  office  upon  judgment  of  ouster 1996 

fine  against  usurper  of  office  to  be  docketed 1906 

execution  to  collect,  against  usurper  of  office 1966 

Vire  Companies  and  Departments. 

members  exempt  from  jury  duty 1080,  1081,  1127 

^roof   of  exemption   1082,  1126 

Ftsheriea. 

joinder  of  causes  of  action   for  penalties  under  fiaheries.  same 

and  forest  law 4S4 

i2J«« 


IN1>BX. 

when  deemed  aaseti  in  luuids  of  executors,  ele. •• t71S 

Forelble  Entry  and  Detainer. 

enti7  by  force  prohibited 2233 

treble  damages 1669 

•ummar^  proceedings  to  dispossess  wrongdoer 2238 

application  to  remove  wrongdoer 2234,  2235 

issues  in  summary  proceedings  to  remove  wrongdoer 2245 

costs 2250 

V«reeloeiire. 

I.  Or  UORTOAGB  OP  KSAL  PKOPZRTT. 

1,  By  action, 

jurisdiction  of  county^  court « 340 

infant  may  maintain,  in  his  own  name 1686 

service  of  summons  by  publication «......•..  438,     439 

obligor  in  bond  may  be  made  defendant 1627 

when  state  may  be  made  defendant 1027 

summons  to  be  served  on  attorney-general  for  state....   102'/ 
other  actions  for  mortgage  debt  prohibited  pending  fore- 
closure     1628 

complaint  to  state  whether  another  action  brought  on  debt.  1620 
action   not   to  be  brought   until   return  of  execution    for 

debt 1630 

notice  of  pendency  to  be  filed 16.^1 

appointment  of  receiver  without  notice 714 

appointment  of  receiver  in  action  on  mortgage  of  corpora- 
tion   1810 

action  triable  where  property   situated 982 

final  judgment  to  direct  sale 1626 

to  award  recoverv  of  deficiency 1627 

judgment  to  be  entered   in  county   where  property  situ- 
ated    1677 

lecurity   to   stay  judgment   pending   appeal    to  court   of 

appeals    1331 

dismissal   on  payment  of   interest  and   part   of  principal 

due  . : 1634 

stay  after  judgment  on  payment  of  interest  and  instal* 

raents  due 1685 

estate  transferred  by  conveyance  upon   sale 1682 

rights  barred  by  conveyance  upon  sale 1682 

surplus   to   be   paid   into   court 1033 

duties  of  officer  making  sale 1033 

sale  of  whole  when  only  part  of  debt  due ItKi  / 

•ale  of  part  only,  when  only  part  of  debt  due 1636 

officer  making  sale  to  pay  taxes,  etc 1676 

summary  proceedings  to  recover  possession  of  property..  2232 
notice  to  quit   required   before  summary  procei^dings   to 

recover  possession 2239 

additional    allowance   to   plaintiff 8252-.%5' 

when  action  settled  before  judgment. .......  3252,  3254 

computation  of  additional  allowance. • 3262 

%  By  advertisement. 

provisions  as  to  mortgages  to  U.   S.  loan  commissioners 

not  affected 2409 

provisions  as  to  mortgages  to  state  not  affected 2409 

when  mortgage  may  be  foreclosed 2387 

filing  of  notice  of   sale k 2388 

pabucafion  and  posting  of  notice  of  sale 2388 

aotloe  of  sale  to  be  served  on  mortgagor  and  grantees. .  2388 
on  wives  of  widows  of  mortgagor  and  grantee. . . .  2388 

•n  lienors »88 

on  heirs  of  deceased  owner,  etc 2388 

mode  of  service  of  notice  of  sale 2389 

county  clerk  to  indorse  and  index  notice  of  sale 2390 

contents  of  notice  of  sale 2391 


INDEX. 

V«re0lo«iive  —  CoMtlnved* 

I.  Of  moktgacb  or  bbal  peopektt  —  ContiniidL 
2.  By  advertisement  —  Continued. 

postponement  of  sale    * ^^^ 

advertisement  of  postponed  sale < 2392 

time  and  place  of  sale 2393 

sale  to  be  at  public  auction 2393 

separate  sale  of  distinct  parcels 2393 

mortgagee    may    purchase    2394 

what  rights  cut  off  by  sale 2395 

affi^iavit   of   sale    2396.2397 

of  publication  and  posting  of  notice 2396,  2307 

of    entry    of    notice    of    sale    in    county    clerk's 
office  .    2396,  2397 

of  service  of  notice  of  sale 2396,  2397 

printed  copy  of  notice  of  sale  *o  be  annexed  to  affidavit..  2397 

affidavits  may  be  filed  and  recorded 239S 

marginal  note  upon  record  of  mortgage 2399 

title  vests  in  purchaser  without  deed 2400 

without  filing   and   recording  affidavit 2400 

purchaser    may    require    affidavits 2400 

costs  allowed 2401 

expenses   allowed 2402 

taxation  of  costs  and  expenses 2403 

surplus  to  be  paid  into  supreme  court 2404 

petition   of  claimant  to  surplus 2405 

notice  of  application  for  surplus 2406 

when  and  to  whom  application  to  be  made 2406 

order  for  distribution  of  surplus 2407 

reference  of  annlication  for  surplus 2407 

provisions  as  to  surplus  not  applicable  when  decedent 

died  seized  within   four  years  of  sale 2408 

delivery  of  certain  affidavits  to  purchaser 240tia 

n.  Op  mechanics'  lxeks  on  seal  property. 

purpose  of  title  839S 

definitions 3398 

to  be  by  action r> 3399 

jurisdiction  of  action    S399 

under  contract  for  public  improvement 3400 

provisions  apply  to  court  of  records  only,  except  as  otherwise 

provided 3401 

judgment  foreclosing  lien  on  public  improvement 3418 

preference  over  contractors   3414 

judgment  for  delivery  of  property  in  lieu  of  money S415 

foreclosing  lien  on  railroad  property 3419 

1.  In  courts  of  record, 

notice  to  lienor  to  begin  action 3417 

cancellation  for  failure  to  begin  action 3417 

consolidation  of  actions  by  different  lienors 8401 

joinder  of  lienors  as  plaintiffs * 8402 

necessary  parties  defendant  34^ 

waiver  of  defendant's  lien   by  failure  to  plead ZMrl 

equities  of  lienors  to  be  determined. 3403 

judgment   for    deficiency 3416 

for  debt  on  failure  to  establish  lien 3412 

offer  to  nay  into  court 3418 

costs  and  disbursements • 3411 

%  In  courts  not  of  record. 

to  be  commenced  b^r  personal  service  within  state. 8404 

complaint  to  be  verified 3404 

necessary  allegations  of  complaint » 3404 

form  and  service  of  summons • • 8404 

■nbstituted  service  of  summons ..••••..•••••• S#05 
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Foredovnre  —  Continued. 

II.  Op  mechanics'  liens  on  rem.  property  —  Continued. 
2.  In  courts  not  of  record  —  Continued. 

joinder  of  issue  by  verified  answer 340(J 

judgment  by  default   3400 

trial  of  issues   3407 

enforcing  judgment  for  defendant 3407 

executions 3408 

appeal  from  judgments   8409 

filing   transcripts  of   judgments 3410 

costs  and  disbursements 3411 

offer  to  pay  into  court 8413 

ni.    Or  CHATTEL  LIENS. 

proceedings  to  enforce  liens  on  vessels,  see  "  Vessels.'* 

other  remedies  not  affected 1741 

jurisdiction ...*..  1737 

of  county  court   340 

of  city  court  of  New   York 315 

of  city  court  of  Yonkers 32a3 

when  maintainable 1737 

service  of  summons  by  publication 438,  439 

action  'triable  where  property  situated 982 

warrant  to  seize  chattel 1738 

from  inferior  court   1740 

indgment 1739 

sale  under  judgment   1730 

of  inferior  court  1740 

payment  of  surplus  1739 

judgment  for  deficiency   1739 

Foreiorn* 

foreign  rorporations,  see  "  Corporations." 

procuring  testimony  from  foreign  countries,  etc.,  see  '*  Deposi- 
tions." 
probate  of  foreign  wills,  see  "  Wills." 

ancillary  letters  to  foreign  executors,  etc.,  see  "  Letters  of  Ad- 
ministration; "  "Letters  Testamentary." 
ancillary  letters  to   foreign  guardian,  see  "  Guardian." 

people  may  sue  for  public  funds  in  foreign  court 1971 

proof   of   foreign    statutes 942 

oral  evidence  of  common  law  of  another  state  or  country 942 

reports  of  cases   admissible  to  prove  common   law  of  another 

state  or  country   942 

authentication  of  copies  of  records  of  foreign  courts 9.52 

oral  proof  of  copy  of  record  of  foreign  court 953 

effect  of  foreign  record  or  judicial  proceeding,  not  declared 9.>4 

authenticated  copies  of  records,  etc.,  of  public  office  of  foreign 
country  admissible  in   evidence   , 956 

Forests. 

joinder  of  causes  of  action  for  penalties  under  fisheries,  game 
and  forest  law 484 

Forest  Preserve. 

place  of  trial  of  actions  for  penalties  for  trespasses 963 

Forfeitures. 

of  recognizances,  see  "  Recognizances." 

action   to   annul   corporation    for    forfeiture   of   franchises,    see 

**  Corporation;  "      Franchises:  "   "  Quo  Warranto." 
recovery  of  property  forfeited  for  treason,  see  "  Treason." 


INDBX. 

Forfeiture*  —  Contimned. 

I.  Of  offxcb.     See,  also,  **  Ofticb  and  OvncBES.** 

for  bringing  or  suffering  liquor  in  jail IM 

of  sheriff  for  failure  to  separate  prisoners 125 

for  conniving  at  escape 150 

for  violations  of  law  by  justice  or  constable! 3138 

for  failure  of  justice  of  peace  to  pay  over  monejT '. ..  315S 

II.  As  PENALTIES.     Sec,  also,  **  Penalties." 

1.  fVken  incurred. 

of  life  estate  or  unexpired  term  for  malicious  waste 1665 

not  incurred  by  act  conforming  to  decision  of  appellate 

division  before  reversal    IMX 

by  juror  for  taking  ^ift  or  bribe 1193 

for  making  gift  or  bribe  to  juror 1194 

for  false  oath  of  creditor  of  insolvent  debtor 2160 

2.  Actions   to   recover. 

limitation  of  action  for  forfeiture  to  person  aggrieved. . .     883 

for  statutory  forfeiture  to  state 384 

to  be  brought  in  name  of  people 1084 

triable  where  cause  arose 083 

place  of  trial  when  offences  committed  on  lakes*  rivers, 

etc 083 

by  attorney-general  or  district  attorney  to  recover 1062 

concurrent  jurisdiction  of  supreme  and  justice's  court. .   1062 

disposition  of  money  recovered 1063 

reference  to  statute  to  be  indorsed  on  summons 1064 

recovery    when    statute    imposes    amount    not    exceeding 

specified  sum 1064 

district  attorney  to  render  account  of  collection 1068 

person  specially  aggrieved  may  sue 1805 

when  common  intormer  may  sue 1^4 

common  informer  to  compromise  only  by  leave  of  eourt.  1804 
summons  in  action  by  common  informer  to  be  served  1^ 

officer  authorized  to  levy  execution 1806 

summons  in  action  by  common  iafonner  cabnot  be  eonn- 

termanded 1805 

previous  collusive  recovery  not  a  bar 1806 

reference  to  statute  to  be  indorsed  on  summons. 1807 

recovery  where  statute  imposes  forfeiture  not  exeeeding 

specified  sum.  . 1808 

indorsement  on  execution  of  justice's  judgment 3026 

confinement  on  execution  against  person  on  judgment  for.  3032 

Franelit«e«. 

action  to  annul  corporation  for  forfeiture  or  misnse 1706 

action  by  attorney-general  against   corporation   to  try  right   to 

exercise  . « 1048 

triable  of  right  by  jury 1960 

all  claimants  to  same  franchise  to  be  joined 1064 

action  to  be  brought  in  name  of  people 1084 

joinder  of  relator  as  party  plaintiff ,. . .   I96t 

relator  to  give  security  for  costs,  etc 1086 

compensation  of  attorney-general  when  relator  joined 1066 

collection  of  costs  against  corporation  from  officers  and  mem- 
bers  198r 

li*r«ii«l. 

limitation  of  actions  for ^ 

when  cause  of  action  accrues 382 

verification  of  answer  to  charge  of 529 

order  of  arrest  on  allegation  of 549 

in  justice's  court 2806 

when  order  of  arrest  issued,  allegation  of  fraud  muit  b«  f^ottfl.  640 
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F^iiiid  —  Conttaned* 

arrest  for,  not  affected  by  Judgment  for  pdce,  etc BI53 

security  on  injunction  against  proceeding  in  action  for  actUAl 

fraud , '     619 

warrant  of  attachment  in  actions  for 635 

ground  for  annulling  marriage 1742,  1750 

witness  in  supplementary  proceedings  net  excused  because  An- 
swer tends  to  convict  ot •«..*»  3460 

Fimndvlent  GonTeranoes. 

no  appeal  to  court  of  appeals  from  judgment  of  affirmance 191 

verification  of  answer  to  charge  of 520 

order  of  arrest  on  allegation  of , 640 

injunction  order  against   604 

as  ground  for  attachment 636 

in  justice's  court  2906 

enforcing  judgment  against  property  conveyed  by  deceased  jtidg- 

ment  debtor .' 1380 

FH^olotia  PleaainflTV* 

application  for  judgment  on 537 

costs  on  application  for  judgment 537 

no  appeal  from  dental  of  application 537 

notice  of  notion  for  judgment  in  N.  Y.  city  court 8161 

F«lton  County-. 

special  and  trial  terms  in , 282 

Funerul    Kxiienises. 

payment  before  letters  issued 2613,  2666 

autbority  of  temporary  administrator  to  pay   2672 

preferred  over  all  other  claims 2729 

proceedings  to  compel  payment    2728 

sale  of  realty  to  pay 2740 

include  reasonable   charge   for   headstone • 2740 

payable  from  damages  for  death  1908 

G. 
Cvame  liAfv. 

joinder  of  causes  of  action  for  penalties  under 484 

Garni  vhment. 

levying  execution  against  wages,  etc.,  of  judgment-debtor....  1391 

General  Rnles    of   Practice. 
Sec   '•  Rules  of  Practice." 

General  SenwlonM. 

court  of,  in  New  York,  is  a  court  of  record. . .  < 2 

Genesee   Connty, 

per  diem  allowance  to  grand  and  trial  jurors... *....  3314 

Governoi . 

may  change  place  of  holding  courts  88,      39 

may  order  out  military  to  assist  sheriff 107 

designation  of  justices  of  appellate  division   220,  222,     223 

may  appoint  extraordinary  terms  of  court 234 

may  designate  justice  to  hold  term  to  avoid  failure 237 

may  suspend  justice  of  N.  Y.  city  court 321 

disqualined  to  act  as  trial  juror 1029 

lieutenant-governor  disqualified  to  act  as  trial  juror 10?^ 

private  secretary  disqualified  as  trial  juror 102^ 

may  cause  application  for  writ  of  assessment  of  damages 2104 

damages  assessed  to  be  paid  to   2115 

to  be  paid  by  him  into  court 2116 

Uriiiitf  jnrovB. 

In  Albany  county,  to  be  drawn  from  petit  Jurors 1041 

-xempt  from  trial  jury  service  in  New  York 1081 

iroof  of  exemption j^. .  1082 

jollection  of  fine  imposed  on 2203-2.^01 

application  of  code  to  fines  against J>u 

wpervisors  may  make  allowance  to j^ij 

nileagc  of  jurors **^* 


IND£X. 
Grantor. 

ejectment  by  grantee  in  name  of 1501 

Grants. 

action  to  vacate  grants  by  state,  sec  "  Lkttem  Patbmt." 

Guardians. 

I.    GUAKDZANS    AD    LITEM. 

how    appointed 472 

clerk  of  court  must  act  when  appointed 472 

must  consent  to  act  in  writing 472 

must  give  bond  before  receiving  property 474 

security,   penalty  and  sureties 475 

security  may   be  increased  by  order 475 

general  guardian  acting  ad  litem  need  not  give  security..,.  475 

1.  Of  infant  plaintiffs, 

to  be  appointed  before  summons  issues 469 

application    for   appointment 470 

verification  of  petition  of  infant  for  leave  to  sue  as  poor 

person 459 

liable    for    costs 469.  3249 

bond  of,   in  action  by   infant  for  legacy  or  distributive 

share 1820 

2.  For  defendants. 

designation  of  person  to  receive  summons  against  infant.     427 
appointment   of  special,    for   judicially  declared  incompe- 
tent      428 

appointment  of,  for  infant 471 

for  absent  resident  infant 473 

for  infant  in  partition 1 535 

security  by   guardian   ad  litem  in  partition 1536 

cannot   be   waived    in   partition 1536 

mppointment  in   condemnation  proceeding  for  infant   or 

incompetent 3363 

for   defendant   not   personally    served 3363 

bond  of,  in  condemnation  proceeding 3363 

costs  in   condemnation   proceedings 3372 

costs   for  procuring  appointment  for  infant  defendant..  3251 
not  liable  foi;  costs 477 

8.  In  justices'  courts. 

appointment    of 2887,  2888 

for  infant  plaintiff  liable  for  costs 2887 

defendant  not  liable  for  costs 2888 

II.  Special  guardians. 

appointment  in  action  to  compel  conveyance  of  real  property  2346 
in  action  to  compel  conveyance,  may  be  ordered  to  convey. .  2347 
appointment  on  intermediate  accounting  by  committee  of  in- 
competent     2342 

to  proceed   for  removal   of  committee  of  incompetent 

person 2342 

in  condemnation  proceeding  for  defendant  not  person- 
ally   served 3363 

costs   in   condemnation   proceedings 3372 

1.  In  proceedings  to  sell  realty  of  infant  or  incompetent. 

appointment    for   incompetent    person 2351 

bond  of,  on  application  to  sell 2351 

husband    ma^    be    appointed,    on    application    to    release 

dower  of   incompetent 2351 
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Guardians  —  Contlnaed. 

II.  Spxcial  guardians  —  Continued. 

!•  In  proceedings  to  sell  realty  of  infant,  ttc. —  O^ntinued. 

appointment  of,  for  infant  2352 

bond  of,  for  infant   2862 

trust  company  may  be  appointed  for  infant  without  se- 
curity  2352 

prosecution  of  bond  2353 

2.  In  surrogate's  court. 

clerks  of  surrogate's  court  not  to  act  as 2500 

appointment  of  special   guardian  for  incompetent  to  ex- 
clusion of  committee 2527 

for  infant  or  incompetent  person 2530 

notice  of  application  for  appointment   2531 

on  petition  of  general  guardian  for  revocation  of  letters.  2836 
presumption  of  appointment  for  infant  in  proceedings  to 
sell  realty  property  for  decedent's  debts 2785 

III.  Op  person  and  propbrty. 

jurisdiction  of  surrogate   2472 

power  of  surrogate's  court  to  appoint 2821 

provisions  applicable  though  letters  issued  before  enactment..  2610 

1.  Appointment  for  infant  over  fourteen. 

same  person  may  be  guardian  of  person  and  of  property.  2821 

of  person  of  married  woman  not  to  be  appointed 2825 

petition  for  appointment  of,  for  married  woman . . .   2822,  2824 

power  to  appoint^  for  property  of  married  woman 2821 

petition  for  appointment   2822 

contents  of  petition  2823 

citation 2823 

hearing 2825 

decree  appointing 2825 

to  be  nominated  by  infant 2826 

inquiry  as  to  value  of  property 2820 

issuance  of  limited  letters 2830 

letters  of  guardianship  must  be  in  name  of  people 2590 

how  tested  and  sealed 2590 

appointment  of  successor  on  revocation  of  letters 2605 

2.  Temporary   guardian   for   infant  under  fdUrteen. 

petition  for  appointment   2827 

surrogate  must  nominate   2827 

appointment. ■. 2827 

term  of  oHice 2828 

8.  Qualification;  bond. 

oath  of 2594 

to  be  filed  before  letters  issued 2504 

oath  and  bond  of  guardian  of  person 2831 

of  guardian  of  property 2830 

acceptance  of  modified  security 2830 

deposit  of  securities  to  reduce  penalty  of  bond 2595 

application  for  new  bond  or  new  sureties 2597 

order  requiring  new  bond  to  be  given 2598 

application  by  sureties  to  be  released 812,  2000 

release  of  old  sutcties  on  ^riving  new  bond 2601 

revocation  of  letters  for  failure  to  give  new  bond...  812,  2601 

when  bond  may  be  prosecuted 2607 

successor  may  sue  on  bond  on  revocation  of  letters 2008 

sureties  liable  for  money  received  by  guardian  in  another 

capacity 2506 


Guardians  —  Continued. 

III.    Or    PERSON    AND    PROPERTY CotlUnUCcL 

4.  AucUlory  Utters, 

application  for,  to  foreign  guardiani , 

petition ^ 

authentication  of  records  appointing  foreign  guardian . . .  2838 

decree  granting 2S>^) 

inquiry  as  to  debts  due  from  ward's  estate 28Hil 

powers  of  guardians  under   284f^ 

provisions  apply  to  appointment  of  guardian  before  eaact- 
mcnt 2841 

5.  AppdnUd  by  will  or  deed. 

not  to  act  under  will  until  probate  and  letters  issued 2851 

deed  appointing  must  be  recorded 2851 

renunciation  presumed  from  failure  to  record  deed 2851 

testamentary  guardian  must  qualify  within  thirty  days...  2852 

objections  to  issuing  of  letters  to , 2852 

renunciation  by  testamentary  guardian 2852 

when  security  reauired   2853 

reauisites  of  bona   fiR54 

oraer  to  Ale  annual  account 2855 

when  inventory  and  intermediate  account  required 28.^ 

compulsory  iccountinga. ^ 2856 

effect  of  decree  settling  accounts 2857 

removal 2858 

suspension  pending  petition  for  removal 2868 

resignation 2859 

appointment  of  successor  2860 

6.  Powers,  duties  and  liabilities. 

letters  conclusive  evidence  of  authority  until  revoked....  2691 

service  of  summons  for  infant  on 426 

service  of  petition   and   notice  in  condemnation   proceed- 
ings  3362 

need  not  give  security  when  acting  ad  litem 475 

appearance  for  infant  in  condemnation  proceeding 3363 

costs  in  condemnation  proceedings 3372 

entitled  to  letters  of  administration  on  behalf  of  ward . . .  2660 
when  entitled  to  letters  of  administration  c.  t.  a.  on  be- 
half of  ward   2643 

petition  for  change  of  name  of  infant 2410 

may  su^  to  annul  marriage  of  child  under  age  of  consent.  1744 

title  to  securities  representing  money  paid  Into  court 740 

action  on  securities  representing  money  paid  into  court..     749 

order  for  support  and  education  of  infant 2846 

expending  legacy  or   distributive  share  for  infant's  sup- 
port, etc.  4   2746 

payment  of  legacy  or  distributive  share  of  infant 2740 

bond  of,  on  payment  of  legacy  or  distributive  share  of 

infant ' 2746 

can  only  purchase  on  behalf  of  ward  at  judicial  sale.  1679,  2774 
not  to  purchase  real  property  in  which  infant  interested.  2774 
acceptance  of  dower  in  gross  in  lands  sold  for  decedent's 

debts 2793 

payment  of  infant's  share  of  proceeds  of  land  sold  to  pay 

decedent's  debt 2796 

additional  security  before  receiving  money  or  property. . .  476 
■uccessor  on  revocation  of  letters  may  continue  actions, 

etc 2605 

may  be  ordered  to  convey  realty , 2347 

proceedings  against,  to  compel  production  of  tenant  for 

life 2802 

liable  for  use  and  occupation  when  he  holds  over 1664 

action  by  ward  against,  for  waste •...»  168S 
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Gvardiaas  —  Continiieil. 

III.  Of  pesson  and  property  —  ContinuecL 

H.  Powers,  duties  and  liabiHties  —  ContinocA 
ParUtUn  by  ugreemanU 

application  for  authority • •••  1090 

contents  of  petition 1591 

notice  of  appUcation  , 1591 

court  may  authorize  1592 

authority  to  execute  releases  .•«.« 1592 

effect  of  releases  . . . .% 1583 

7.  Proceedings  to  sell,  mortgage  or  lease  real  property  of  in* 

fant.     See  **  Sau  or  Rial  PaopaaTY." 

8.  Susf$usUn;  revocation  of  letters;  resignation. 

petition  by*  for  settlement  of  accounts  and  discbarge 2R40 

appUcation  by  guardian  for  revocation  of  letters 2835 


guardian  ad  litem  to  be  appointed  on 

order  for  accounting 2836 

decree  discharging  and  revoking  letters 2830 

application  for  order  for  new  bond  or  new  sureties 2597 

order  requiring  new  bond 2598 

revocation  for  failure  to  give  new  bond 812,  2599,  2601 

revdcation  for  misconduct,  etc .' 2832 

citation  on  petition   2833 

decree  for  revocation  2833 

efFect  of  revocation  of  letters  on  guardian's  acts 2603 

powers  cease  on  revocation  of  letters 2603 

decree  revoking  letters  may  require  accounting 2603 

removal  for  disobedience  to  order  to  file  account 2845 

order  suspending  guardian  pending  petition  to  revoke....  2834 

revocation  to  be  noted  in  margin  ot  record 2499 

decree  revoking  letters  not  stayed  by  appeal 2583 

suspension  of»  not  stayed  by  appeal 2581 

•.  Accounts;  compensation. 

"judicial  BcttUment"  defined  2514 

"  intermediate  account  "  defined   »,.,,...  2614 

for  legacy  or  distributive  share  of  infant ,« 2746 

decree  revoking  letters  may  require  accounting 2608 

on  revocation,  successor  may  compel  predecessor  to  ac- 
count   2005 

by  relativts  acting  as  guardians  in  socage 2172 

by  executor,  etc.,  of  deceased  guardian 2ri06 

revival  and  continuance  on  death  of  accounting  party. ., .  2^«06 
order  for,  on  petition  of  general  guardian  for  revocation 

of  letters 2836 

ward  or  new  guardian  may  require  accounting  notwith- 
standing dischargeu 2837 

to  file  annual  inventory  and  account 2842 

contents  of  inventory  , 28tt 

affidavit  to  inventory  and  account 2843 

annual  examination  of  accounts «.., 2844 

order  to  file  account , 2845 

order  to  supf^ly  defects  in  account 2845 

removal  for  disobedience  to  order  to  file  account 2845 

reference  of  examination  and  settlement  of  account 2546 

.    position  for  compulsory  judicial  settlement 2847 

petition  for  cumpulsory  accounting  by  guardian  of  person.  2848 
voluntary   petition    for   settlement   of   accounts  and   dis- 

^  charge « 2849 

citation  and  order  to  account  2850 

decree  settling  account  to  contain  summary 2551 

prder  tq  file  annual  account  of  guardian  appointed  by  will 

or  deed 2865 
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Gvardlana  —  Conttnued. 

III.  Of  pkkson  and  property  —  Continued. 

9.  Accounts;  compensation  —  Continued. 

when    inventory    and    intermediate   account    required    of 

I  guardian  appointed  by  will  or  deed.  • • .  2SS5 

!  compulsory  of  guardian  appointed  by  will  or  deed.......  2856 

effect  of  decree  settling  accounts  o£  guardian  appointed 

by  will  or  deed 2857 

commissions g50 

may  include  cost  of  bond S320 

additional  allowance  for  costs 2562 

H. 
Habeaii  Corpmi. 

provisions  apply  to  all  common  law  or  statutory  writs 2066 

to  produce  life  tenant  on   proceedings  to  inquire  into   life  or 

death  of 2307 

to  produce  prisoner  to  answer  for  contempt  ponishaSle  civilly. .  2278 
prisoner  to  be  remanded 2282 

i«    To  BRING   UP  TO  TESTIFY. 

a  state  writ lO&l 

for  general  provisions,  see  "  Writs." 

may  be  served  onljr  by  elector  of  state. 2000 

fees  and  undertaking  to  sheriff 2000 

expenses  of  persons  not  officers  for  bringing  up  prisoner 2001 

no  fees  or  undertaking  on  application  of  attorney-general  or 

district  attorney 20C2 

service  of  writ    2003 

when  defendant  conceals  himself 2003 

person  served  to  obey  whether  named  in  writ  or  not 2004 

return  to  be  made  at  time  and  place  specified 2006 

time  for  return  of  writ  returnable  forthwith 2006 

when  writ  may  issue 2008,  200P 

what  courts  or  judges  may  issue 2006,  2009 

when  issued  in  suit  pending  before  justice  of  peace 2010 

not  to  issue  when  prisoner  sentenced  to  death 2011 

under  sentence  for  felony,  except,  etc 2011 

requisites  of  application   for   2012 

prisoners  confined  under   civil  or  criminal  process  to  be  re- 
manded  2013 

officer  must  obey  and  return  writ 2014 

penalty  for  refusal  to  obey  and  make  return 2014 

non-payment  of  costs  punishable  as  contempt 2007 

II.   To  INQUIRE  INTO   CAUSE  OF  DETENTION. 

1.  When  to  issue;  application, 

a  state  writ   1801 

L  for  general  provisions,  sec  **  Writs," 

^.  copy  of  warrant  for  detention  to  be  given  on  demand....  2065 

k  penalty  for  refusing  coi>y  of  warrant  for  detention 2065 

^  prisoners  entitled  to  writ 2015 

may  be  issued  and  served  on  Sunday 2015 

prisoners  detained  by  mandate  of  federal  courts  not  ea* 

titled  to 2016 

on  final  judgment,  decree,  order  or  execution  not 

entitled  to 2016 

may  issue  notwithstanding  issue  and  return  of  certiorari.  2044 

certiorari  to  issue  in  lieu  of,  if  offence  not  bailable 2041 

application  for  writ  be  bv  petition 2017 

to  whom  application  to  be  made 2017 

requisites  of  application  in  adjoining  county 2018 

petition  must  be  verified 9019 

essential  allegations  of  petition .••••••••••  SOlS 
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HAbeafl  Corpus  —  Continued.  , 

II.   To   IMQUXKS   INTO   CAUSE  OW   DETENTION CoOtllined. 

1«  When  to  issue;  application — Continued. 

when  writ  must  issue...... •• 2029 

penalty  for  refusing  to  issue 2020 

when  writ  may  issue  without  application.  •• 2026 

2L  The  writ;  service;  return. 

form  of  writ  2021 

cannot  be  made  returnable  on  Sunday 2015 

when  writ  may  be  made  returnable  before  another  judge.  2023 
writ  not  to  be  disobeyed  for  defect  of  form 2024 

for  mianomer  of  person  to  whom  directed 2024 

can  be  served  only  by  elector  of  state 2000 

fees  and  undertaking  to  sheriff,  etc. 2000 

expenses  of  persons  not  officers  for  bringing  up  prisoner.  2001 
no  fees  or  undertaking  on  application  by  attorney-general 

or  district  attorney  2002 

service  of  writ   2003 

when  defendant  conceals  himself 2003 

person  served  to  obey  whether  named  in  writ  or  not....  2004 

deemed  person  to  whom  writ  directed 2024 

writ  not  to  be  disobeyed  for  immaterial  error  in  name  of 

prisoner 2024 

return  to  be  made  at  time  and  place  specified 2006 

time  for  return  to  writ  returnable  forthwith 2006 

reauisites  of  return   2026 

body  of  prisoner  to  be  produced 2027 

8b  Compelling  production  of  prisoner, 

commitment  for  disobedience  of  writ « 2028 

precept  to  bring  up  prisoner  on  failure  to  produce 2029 

power  of  county  may  be  called  to  execute  attachment  or 

bring  up  prisoner   2030 

misdemeanor  to  conceal  prisoner  to  avoid  writ 2052,  2058 

warrant  to  bring  up  prisoner  about  to  be  removed 2054 

execution 2056 

return 2066 

warrant  to  arrest  person  unlawfully  confining  prisoner . . .  2055 
proceedings. 2056,  2057 

4.  Hearing;  determination, 

proceedings  on  return  to  writ 2031 

prisoner  may  controvert  return 2039 

hearing  upon  controverted  return 2039 

prisoner  to  be  discharged  if  unlawfully  detained 2031 

remand  of  prisoner  lawfully  detained 2032 

when  prisoner  under  civil  process  to  be  discharged 2033 

power  of  court  to  inquire  into  legality  of  mandate,  judg- 
ment, etc 2034 

discharge   on   bail   when   irregularly   committed   on  crim- 
inal charge 2035 

remand  of  prisoner  to  officer  entitled  to  custody 2036 

custody  of  prisoner  pending  proceedings 2037 

order  of  discharge  not  to  be  made  without  notice  to  per- 

son  interested  in  detention 2038 

district  attorney  to  have  notice  before  discharge  of  crim- 
inal prisoner 2038 

to  proceed  as  certiorari  if  prisoner  too  infirm  to  be  pro- 
duced  2040 

proceedings    on    return    of  certiorari,    In    lieu   of   habeas 

corpus 2042 

prisoner  unlawfullpr  restrained  to  be  discharged  forthwith.  2043 
dismissal  when  prisoner  lawfully  detained  and  entitled  to 

bul 204a 
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Habeas  Corpus  —  Continued. 

II.   To   INQUIRE   INTO    CAUSE   OF    DZTlCimolf -^  Goittfaltt^ 

4.  Hearing;  determination  —  Continued* 

tiding  dud  allowing  bail  on  certiorari 2045 

by  whom  bail  on  certiorari  to  be  taken •» 2046 

di^harge  of  prisoner  bailed 2047 

writ  of  discharge  abolished 2048 

service  of  order  to  discharge » 2048 

enforcing  order  for  discharge • 2040 

penalty  for  di»obeying  order  for  disehftrge 2049 

when  prisoner  discharged  may  b6  rcimprisotied  for  same 

cause 2060 

penalty  for  illegally  recommitting  discharged  prisoner...  2051 
misdemeanor  to  illegally  reimprison  disehargea  prisoner.  2061 
non-payment  of  costs  ptinishable  as  contempt 2007 

B.  Appeals. 

what  orders  arc  appealable •.••......  206S 

when  people  may  appeal 2069 

discharge  on  bail  pendin^r  appeal  by  people 206P 

admitting  prisoner  to  bail  pending  his  appeal 2060 

recognizance  pending  appeal  by  prisoner  to  appellate  di- 
vision  2000 

pending  appeal  by  prisoner  to  court  of  appeals. . . .  2062 

pending  appeal  valid  for  adjourned  terms 2064 

custody  of  prisoner  pending  appeail  and  before  admission 
to  bail 2063 

Habitual  Drnnkardn. 

jurisdiction  over  custody  of  pefson  and  cart  of  property. ......  2321 

of  county  court   340 

appointment,  powers  and  duties  of  committee  of  pcraon  and 
property,  see  "  Committee  of  PerKOIV  AMD  PaOMtttY  of  In- 
competent Peesohs/* 

service  of  summons  on « 426 

desi^ation  of  person  to  receive  summona  for 427,    428 

service  of  stimmons  for,  on  person  designated  in  Order 427 

ai)potntment  of  special  guardian  ad  iiteiH 428 

special  guardian  ad  litem  excludes  committee  from  control 428 

service  of  summons  on,  may  be  dispensed  with  by  order.......     429 

on  committee  by  publication 438 

appearance  of.  in  condemnation  proceeding 3363 

cannot  be  party  to  submission  to  arbitration .» 2365 

effect  of  appointment  of  committee  on  submission  to  arbitration.  2382 
new  trial  of  action  to  determine  claim  to  real  property  when  de- 
fendant habitual  drunkard    1646 

action  to  compel  conveyance  by * 2345 

who  may  maintain  action  to  compel  conveyance 2^46 

committee  may  be  directed  to  execute  conveyance  in  action  to 

compel , 2347 

application  to  release  inchoate  dower  right  of ^-51 

order  on  application 2361 

court  may  compel  specific  performance  of  interest  of 2344a 

Partition  by  agreements 

applicatiuu  by  committee  lor  authority 1590 

contents    of    petition 1591 

notice    of    application 1591 

court    may   authorize 1592 

authority  to  committee  to  execute  releases 1693 

effect    of    releases 1593 

Jn  surru^atc*s  court. 

service  of  citation 2528 

designation  of  person  to  receive  citation 2527 

appointment    of    sptcial    guardian 2530 

notice  of  application  to  appoint  special  guardian :J5S1 
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Habitual  Drnnkardn  —  Continued. 

In  surrogate's  court  —  Continued. 

appointment  of  special  guardian  ad  litem  to  exclusion  of 

committee   2527 

acccpunce  of  dower  in  firross  in  lands  sold  for  decedent's 

a«bt8    ^  2793 

Half-Blood. 

right  to  administration 

distributive  shares  of 

Haaallton  County. 

special  and  trial  terms  in 232 

stenoffrapber  of  surrogate's  court  ••• •••* 2513 

Heirs. 

I.  In  general. 

execution  against  property  in  hands  of 1371 

no  execution  against  decedent,  except,  etc 1379 

issuance  of  execution  by  leave  against  decedent's  property...  l33SO 
levy  on  realty  under  judgment  against  ancestor  after  ten  years,  1252 

extension  of  time  to  set  aside  judgment  against  ancestor 785 

to  appeal  from  judgment  against  ancestor 785 

presumption  of  death  of  unknown  heirs  when  money  paid  into 

court    841 

not  to  be  arrested  when  sued  as  representative 555 

action  by,  for  partition  of  devised  property 1587 

may  maintain  action  for  waste 1652 

judgment  against  hdr  bars  action  against  executor,  etc, 1821 

when  exonerated  by  paymetit  into  court  of  proceeds  of  realty 

sold  for  decedent's  debts 2786 

notice  of  foreclosure  by  advertisement 2388 

IT.  Probate  op  heirship. 

when  heir  may  apply 2654 

to  what  court  application  made 2654 

contents  of  petition   2654 

citation  to  issue 2654 

contents  of  citation 2655 

appearance  of  persons  interested 2655 

hearing 2656 

what  facts  jnust  be  proved 2^6 

decree  establishing 2656 

decree  may  be  recorded  as  deed 2857 

petition  to  vacate,  etc.,  may  be  presented  within  ten  years. . . .  2658 

contents  of  petition  to  vacate  or  modify 26;'J8 

citation  on  petition  to  vacate  or  modify 2658 

when  decree  to  be  vacated  or  modified 2659 

decree  vacating  or  modifying  may  be  recorded 06^ 

in.  Sale  op  real  property  to  pay  decedent's  debts.     See  **  Sale 
OP  Real  PaOPERTr." 

IV.  Crei>ktos:'8  action  aoainst.    See  "  Creditors'  Actions;  '•  "  De- 
cedents' Estates." 

Herkimer  Conntr* 

jail  liberties  for  145 

Hiylilprata. 

proceedings  to  acquire  lands  for 3383 

damages  tor  cutting  timber  for 1668 

overseer  to  seiie  animal  straying  on ,...  3084 

actions  for  penalties  for  allowing  animals  to  run  at  large,  see 
**  Strays." 

HoHdar. 

sale  under  tnortgage  not  legal  on 2393 

summons  in  justice's  court  not  to  be  returnable  on 2877 

124J5 
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Homeate*d. 

exempt  from  execution   1397 

designation  of. 139S 

exemption  of  home8tea4  of  married  woman 1309 

continues  after  owner's  death 1400 

not  affected  by  temporary  suspension  of  residence 1401 

lien  attaches  to  surplus  over  $1,000 1402 

creditor's  action  to  reach  surplus  value  over  $1,000 1402 

Hospitals. 

testimony  of  physicians  in  actions  for  personal  injuries  to  be  by 

deposition 836 

reference  to  take  deposition 8:^6 

order  for  subpoena  to  physician 836 

^  ^service  of  subpoena , 836 

Hndson,  Mayor's  Conrt  off. 

a  court  of  record 2 

civil  jurisdiction 3106 

pending  actions  transferred  to  supreme  court .^107 

papers  and  records  transferred  to  county  clerk 310S 

power  of  supreme  court  in  actions  transferred 3100 

removal  of  action  to  county  court  for  disability  of  judge 3200 

subpoena  may  be  served  anvwhere  within  state 3201 

application  of  provisions  of  code 3202 

section  3301  relating  to  clerk's  fees  not  applicable 3302 

Husband  and  Wife. 

See,  also,  *'  Marriage;  *'  *'  Married  Women." 
matrimonial  actions,  see  "  Divorce;  "  "  Marriage;  '*  "  Separa- 
tion." 

husband  not  proper  party  to  action  by  or  against  wife 450 

damages  to  person,  estate  or  character  are  separate  property  of 

wife 450 

husband  not  proper  part/  in  action  for  tortious  act  of  wife....     450 

may  be  witnesses  in  actions  by  one  another 828 

competency  to  testify  in  action  for  divorce 831 

privileged  communications  between   831 

damages  for  slander  are  separate  property  of  wife 1006 

surviving  husband  failing  to  administer  liable  for  wife's  debts.  2660 

liability  of  husband  as  administrator  of  wife 2660 

distribution  of  estate  of  wife. 2734 

release  to  husband  of  inchoate  right  of  dower. 1571 

not  included  in  term  next  of  kin 1870,  1905 

exemption  for  widow   2713,  2724 

husband  to  be  cited  on  application  for  guardian  of  infant  wife.  2824 

I. 
Idiots. 

jurisdiction  sver  custody  of  person  and  care  of  property 2320 

of  county  courts  340 

L  appointment,    powers   and   duties   of   committee  of   person   and 

p  property,  see  "  Committee  of  Person  and  Property  op  In> 

i  COMPETENT    PERSONS." 

'  to  be  discharged,   if  arrested 554 

open  commission  not  to  issue  when  adverse  party  it 805 

disability  to  move  to  vacate  judgment 1201 

exception  in  period  of  limitation  of  action  for  dower 1506 

new  trial  of  action  to  determine  claim 'to  real  property  when 

defendant    an   idiot    1646 

limitation  of  time  to  apply  for  certiorari  to  review  determina- 
tion    2128 

appearance  of,  in   condemnation   proceeding 8363 

cannot   be   party   to   submission   to    arbitration 2365 

effect   of  appointment   of   committee   on   submission   to  arbitra- 
tion      2382 

application  to  release  inchoate  dower  rights  of  incompetent...  2351 
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Idiots  —  Continued. 

order  on  application •■ .  2361 

court  may  compel  specific  performance  of  contract  made  by. .  2344a 

I.  Service  of  summons  on. 

service  of  summons  on 426 

designation  of  person  to  receive  summons 427,  428 

service  of  summons  for,  on  person  designated  in  order....  427 

appointment  of  special  guardian  ad  litem 428 

special  guardian  ad  litem  excludes  committee  from  control..  428 

service  of  summons  on,  may  be  dispensed  with,  by  order....  429 

on  committee  by  publication 438,  439 

II.  Pbocesdings  in  surrogates'  courts. 

service    of    citation 2526 

desig[nation   of  person   to   receive  citation 2527 

appointment  of  special  guardianfby  surrogate 2530 

notice  of  application  to  appoint  special  guardian 2531 

appointment  of  special  guardian  ad  litem  to  exclusion  of  com- 
mittee    2527 

acceptance  of  dower   in  gross  in   lands  sold   for  decedent's 

debt^ 2793 

TIL  Special  proceedings  to  sell,  mortgage  or  lease  real  prop- 
erty.    See  "  Sale  of  Real  Property." 

IV.  Action  to  annul  marriage  op. 

idiocy   ground    for    annulling   marriage 1743  - 

action    by    relative 1746 

by   next    friend 1748 

order  allowing  next  friend  to  sue 1 755 

legitimacy  of  issue  of  marriage  with 1740 

V.  Partition  by  agreement. 

application  by  committee   for   authoritv 1590 

notice  to   superintendent  of  state  institution 1590 

contents   of   petition 1591 

notice    of   application 1591 

court  may  authorize - 1 592 

authority  to  committee  to  execute  releases 1592 

effect   of    releases 1593 

VI.  Action  to  compel  conveyance  by. 

when    to    be    brought 2345 

who    may    maintain    2.H46 

committee  may  be  directed  to  execute  conveyance 2347 

ImpeaclinientM,  Conrt  for  the  Trial  of. 

is   a   court   of   record 2 

not  governed  by  general  rules  of  practice • 17 

Impoteney. 

ground  for  annulling  marriage 1743 

who  may  sue  to  annul  marriage  on  the  grottnd  of 1752 

Imprlnonmeiit. 
I.  Commitment. 

for  criminal   contempt 9 

not  allowed  for  non-payment  of  interlocutory  costs,  etc.,  ex- 
cept,   etc 15 

not  allowed  for  money  due  on  contract 10 

of  recalcitrant  witness 850 

of  delinquent  juror  for  non-payment  of  fine  in  New  York..  1117 

on  final  order  for  contempt   punishable  civilly 2281 

warrant  of  commitment  for  contempt  punishable  civilly 2281 

prisoner  produced  on  habeas  corpus  to  answer  for  contempt 

to    be    remanded 2282 

may  be  committed  on  discharge  from  custody 2282 

for  criminal  contempt  in  justice's  court '. 2871 
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iBtprlsonineiit  —  Conttnned. 

II.  Custody  and  dstbvtioii  or  ruaoHU. 

under  federal  process • 1B8»  184 

custody  of  prisoner   •  IIO 

m  New  York 120 

term  of  persons  arrested  on  execution,  etc.,  limited Ill 

on  execution  from  justice's  court 3033 

support  of  prisoners   112 

charge  for  food  is  prohibited 113 

sheriff  not  to  take  reward  for  waiting  for  prisoner 114 

charges  for  lodging,  etc.,  of  prisoner 115 

prisoner  may  send  for  necessaries 116 

charges  for   rent,   etc.,  prohibited « .  117 

rewards  other  than  fees  allowed  by  law  prohibited 117 

prisoner  may  be  conveyed  through  another  county 118 

officer   conveying   prisoner    through    another    county    exempt 

from  arrest 119 

prisoner  being  conveyed  through  another  county  exempt  from 

arrest 119 

custody  of  jails  and  prisoners 120,  121 

civil  and  criminal  prisoners  to  be  kept  separate 123 

males  and  females  to  be  kept  separate 124 

misdemeanor  to  violate  provisions  for  separation  of  priacmcrs.  125 

treble  damages  for  failure  to  separate  prisoners. 125 

sick  prisoner  to  be  removed  to  hospital 127 

civil  prisoner  mny  be  ordered  to  be  produced  on  indictment.  166 

when  committed  for  contempt 157 

arrest  of  sheriff  by  coroner , 174 

how  confined 175 

place  of  sheriff's  confinement  deemed  a  jail «...  176 

in  action  in  which  sheriff  is  plaintiff 179 

sheriff's  liability  for  escape ••••••  168 

connivance  at  escape  is  misdemeanor •, 150 

III.  Admission   to  libbrtiss  of  jail.     See  "  Jail  LiBBrrm." 

IV.  UVPU    EXECUTION    AGAINST    THE    PERSON.       Sec   "  EXECUTION." 

V.  Remedies  and  process  against  prisoners. 

service  of  papers  on  prisoner 131,     132 

warrant  of  attachment  not  to  issue  against  prisoner 2278 

care    of    property    of    criminal    prisoner,    see    **  Crime    and 

Criminals. 
habeas  cornus  to  bring  up  prisoner  to  testify,  see  **  Habeas 
Cor  r  us.'' 

deposition  of  person  under  sentence  for  felony  877 

disabiMtv  by  imprisonment  for  crime  excepted  from  statute  of 

limitations 396 

on   conviction    for  crime,   interrupts  limitation  of   action   for 

real  property   , . . » 375 

new  trial  of  action  to  determine  claim  to  real  property  when 

.  defendant  confined  for  crime   1646 

^  for  crime,  excepted  from  limitation  of  action  of  dowsr 1506 

.  habeas  corpus  to  produce  prisoner  on  proceeding  to  discover 

r  death  of  life  tenant  ,,,,.,.,. 2807 

VI.  Discharge  from. 

habeas  corpus  to  inquire  into  detention,  see  "  Habeas 
Corpus." 

county  court  may  discharge  person  committed  for  non-payment 
of  fine 353 

release  from,  on  discharge  of  insolvent  debtor 2185 

discharge  from  ini|>rii>oiiincnt  of  debtor  confined  under  execu- 
tion,  sec   '*  KXF.CUTION." 

power  of  citv  court  of  New  York  to  relieve  from 3163 

discharge  of^  insolvent   from,   see  "  Insolvent  Debtoee." 
J2CI8 
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included  in  term  "property" •••••••«••••«••••*«••••••.,     718 

laeojnpetent  Perpons. 

defined 2320 

See  "  Habitual  Drunkards;  **  "  Idiots;  "  "  Lunatics." 
appointment,   powers   and   duties   of  committee  of   person   and 
property*  see  "  Committu  of  PxasoN  anp  Profuity  of  In- 

COMFXTBHT    PsRSONSu" 

special  proceedings  to  sell,  mortgage  or  lease  real  property  of. 

Me  "  Salk  of  Rkal  Profbrty. 

action   to   compel   conveyance    by 2346 

cannot  be  party  to  submission  to  arbitration 2365 

court  may  compel  spiciiic  performance  of  contract  made  by  in- 

competent   person    2344a 

IttcvsiibEAiiees. 

when  cause  of  action  accrues  for  breach  of  corenant  ngidnst. .  • .    881 

Ittdentnltors. 

of  sheriff  on  levy,  see  "Attachmrnt;  "  "  Exxcutioh.*' 

Indietmentf 

not  barred  by  punishment  for  criminal  contempt 18 

fary  civil  punishment  for  contempt 2287 

production  of  civil  prisoner  on 166 

Infs^nts. 

See,  also,  *'  Guardian." 

I.    PlSABILITIES. 

cannot  act  as  executors « 2612 

incompetent  to  receive  letters  of  administration 2661 

cannot  be  party  to  submission  to  arbitration 2365 

under  fourteeiu  to  be  discharged,  if  arrested 554 

rights  q{,  saved  against  judgment  of  ejectment  by  default 1527 

new  trial  of  action  to  determine  claim  to  real  property  when 

defendant  an  infant    1646 

disability  by  infancy  excepted  from  limitation  of  actions.  375,     390 

disability  to  move  to  vacate  judgment 1201 

infancy   excepted    from    period    of    limitation   of    action    for 

^  dower   1596 

limitation  of  time  to  apply  for  certiorari  to  review  determina- 
tion   2126 

creditor's   action   against   heirs,    next   of   kin,    etc.,   not   sus- 
pended by   infancy    1858 

II.  Actions  by  ano  against. 

may  maintain  action 468 

relating  to. real. property  in  his  own  ntvic...^...^^....  1686 

may  sue  aa  a  poor  person 458 

verification  of  petition  for  leave  to  sue  as  poor  person 460 

action  by  or  on  behalf  of,  to  annul  marriage 1744 

order  granting  leave  to  next   friend,   etc.,  to   sue  to  annul 

marriage  1766 

recovery  of  dower  by  default  or  collusion  of  guardian  does 

not  affect  1605 

competency  as  witness   850 

open  commission   to   take  deposition   cannot   issue  when   ad- 
verse party  is  infant 895 

commission    to    examine    orally    cannot    issue    when    adverse 

jiarty  is  infant  895 

reference  by  consent  not  made  when  infant  a  defendant 1012 

12CUI 


INDEX. 

ImfflAta  —  Continued. 

11.  Actions  by  and  aqaxnst  —  Continued. 

when  judgment  by  default  may  be  entered  against 1218 

preference  of  actions  by  or  against 191 

by  or  against  trustee  tor 791 

1.  Service;  appearance. 

service  of  summons  on 428 

on  person  designated  in  order 427 

designation  of  person  to  receive  summons 428 

service  of   summons  on  parent   or  guardian   by   publica- 
tion   438,    4S» 

guardian  ad  litem  of  infant  plaintiff  to  be  appointed....     460 

liable   for  costs    468 

application  for  appointment  of  guardian  ad  litem  for  in- 
fant  palintiff 470 

infant  defendant  to  appear  by  guardian  ad  litem 471 

application  for  appointment  of  guardian  od  litem  for  in- 
fant defendant 471 

how   guardian   ad   litem   appointed 472 

clerk  of  court  must   act  as  guardian  ad  litem  when   ap- 
pointed         472 

guardian  ad  litem  must  consent  to  act  in  writing 472 

appointment  of  guardian  ad  litem  for  absent  infant  de- 
fendant.   .,. .     47S 

service  of  summons  on  guardian  ad  litem  of  absent  in- 
fant defendant   473 

guardian  ad  litem  must  give  bond  before  receiving  prop- 
erty        474 

penalty  and  sureties  on  bond  of  guardian 475 

general  guardian  acting  ad  litem  need  not  give  security. .     476 
security  of  guardian  ad  litem  may  be  increased  by  order. .     475 
guardian  ad  litem  of  infant  defendant  not  liable  for  costs.     469 
service  of  petition  and  notice  in  condemnation  proceed- 
ing on    3982 

appearance  of,  in  condemnation  proceeding S963 

appointment    of    guardian     ad    litem    for,    in    justice's 

court 2887,  28S8 

when  defective  appearance  for,  is  cured  by  judgment  on 

verdict,  etc T21 

service  of  surrogate's  citation  on 2S20,  2526 

designation  of  person  to  receive  citation  from  surrogate's 

court  for 2527 

appointment  of  ST>ecial  guardian  by  surrogate 2530 

notice  of  application  to  surrogate 2531 

costs   against   infant   plaintiff,    collectible   from    guardian 

ad  litem 3240 

for  procuring  appointment  of  guardian  ad  litem  for 
infant  defendant 8251 

2.  PartiiioH. 

may  bring  by  authority  of  surrogate 1534 

appointment  of  guardian  ad  litem  for  infant 1535 

security  by  guardian  ad  litem 1538 

cannot  be  waived 1538 

title    to    be    ascertained    before    interlocutory    judgment 

when  infant  is  party 1548 

payment  or  investment  of  shares  of,  in  proceeds  of  land 

sold  1581 

compensation   to   equalize    not   awarded   against,    unless, 

etc 1587 

By  agreement, 

application  by  guardian  for  authority 1590 

contents   of   petition    1501 

notice  of  application 1501 
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iBtenta  —  Couti»«ed. 

II.  Actions  by  and  against  —  Continacd. 
2.  Partition  —  Continued. 

By  agreement  —  Continued. 

court  may  authorize   ..«••••  }602 

authoritv  to  guardian  to  execute  releases 1682 

effect  of  releases lOOB 

8.  Action  to  compel  conveyance, 

when  may  be  brought W46 

who  may   maintain    ^^^ 

guardian  may  be  directed  to  execute  convey a&oe 2847 

III.  Cramcs  or  KAsn. 

petition    by    guardian 2410 

notice  of  apiHscation   2413 

oorder  authorizing 2414 

TV.   PBOPERTy. 

guardian  entitled  to  letters  of  administration  on  behalf  of . . . .  26i00 

jurisdiction  of  surrogate  over  guardians 2472 

guardian  of  infant  can  only  purchase  on  behalf  of  ward 1879 

Kyment  of  legacy  or  distributive  share  of  infant 2746 
nd  of  guardian  ad  litem  in  action  for  legacy  or  distributive 

share 1820 

payment  into  court  of  legacy,  etc,  where  no  general  guardian.  2746 
acceptance  of  dower  in  gross  when  lands  sold  to  pay  dece* 

dent's  debts 2708 

investment  of  share  of.  proceeds  of  land   sold   to  pay  dece* 

dent's  debts 2706 

payment  to  guardian  of  share  of  proceeds  of  lands  sold  to 

nay  decedent's  debts  2706 

deposit  in  savings  bank  or  trust  company  of  infant's  share  of 

proceeds  of  land  sold  to  pay  decedent's  debts 5706 

sale  of  contingent  interest  in  real  propertv 2848 

special  proceeding  to  sell,  mort(?age  or  lease  real  property, 

see  "  Sale  ov  Real  Property.** 

order   for  support  and   education 2846 

expending  legacy  or  distributive  share  for  support,  etc 2746 

guardian  or  trustee  holding  over  liable  for  use  and  occupa- 

tion   1664 

Informer. 

action  by,  for  penalty  or  forfeiture... 1804-1808 

lajunctlon. 

writ  abolished  and  order  substituted 602 

I.  When  to  issue;  application. 

right  depending  upon  nature  of  action 608 

on  extrinsic  facts    604 

r  against  acts  of  state  officers 606 

not  be  granted  with  arrest  or  attachment,  except,  etc 710 

in  action  to   charge  joint  debtor  not  summoned  in   previous 

suit 1040 

restraining  waste  pending  action  as  to  real  property 1681 

temporary,  not  granted  on  submitted  controversy 1281 

in  judgment  creditor's  action,   restraining  trtntfcr  or 

pavment    1876 

In  proceedings  supplementary  to  execution  restraining  trans- 
fers, etc.   .   ........^ 3461 

•gainst    alienation    of    property    acquired    from    ineompctcot 

person 2827 

te  stey  Mmunary  proceedings  m  recover  poiscnieii  of  land. .  2266 

47  lavi 


Injunction  —  Continued. 

I.  When  to  issue;  applxcation -— Continued. 

power   of    surrogate   to    grant   temporary,    against  exectttort* 

etc 2481 

may  be  granted  on  counterclaim 720 

by  whom  order  may  be  granted 006*     006 

proof  of  grounds  for. W7 

order  granted  at  any  time  during  pendency  of  action OOB 

order  may  be  granted  and  served  on  Sunday 6 

time  for  rendition  of  final  dectsioa * 719 

*  notice  of  application   608 

costs  for  procuring  injunction  order 32S1 

judgment  in  action  to  stay  proceedings  after  verdict,  etc 615 

judgment  sustaining  will   in   action  to  determine  Tslidity  to 
restrain  other  actions  266Sa 

'    1.  In  actions  against  corporations. 

order  suspending  business  to  be  made  only  on  notice. . . .  1800 
restraining  directbf  Of  Officer  from  performing  duties  to 

be  made  onljr  on  notice 1809 

suspending  business  of  foreign  corporation 180O.  1§13 

temporary,  pending  action  to  diatolve  corporation 1787 

in  action  to  annul  corporation 1803 

in    action    against    corporation    for    usurpation    of 

franchise 19B5 

staying  actions  by  creditors  pending  action  against  officers 

for  misconduct 1806 

pttiding  action  to  dissolve  corporation 1806 

pending  action  to  annul  corporation 1806 

pending   voluntary    dissolution 2423 

judgment    annulling    corporation    to    enjoin    exercise    of 

corporate  right.  .   . . .' 1801 

for  twurpation  of  franchisa  ow  privilege  to  contain 

perpetual  injunction 1965 

11.  The  order;  service. 

injunction  pending  application 609 

onler   must  recite   grounds 610 

service    of    order 610 

on  corporation 610 

ni.  Security. 

to  stay  proceedings  in  action  before  trial 611 

after  trial  and  before  judgment 613 

after   judgment 613 

money  deposited  to  be  paid  over  on  undertaking  for  restitu- 
tion.  .   ei4 

cancellation  of  undertaking  for  restitution 615 

on  stay  of  proceedings  after  verdict  in  ejectment C16 

•    ■            after  verdict  in  action  for  dow^ 616 

to  stay  proceedings  in  ejectment  or  dower,  includes  damages 

for  waste ^7 

undertaking  in  lieu  of  deposit  of  money 618 

and  deposit  dispensed  with  in  cases  of  actual  fraud...  619 

cases  not   specially  provided   for 620 

■  special  statutory  provisions  not  affected 621 

new  undertaking  may  be  ordered  on  application  to  vacate  or 

modify (09 

security  not  required  from  state,  municipality^  etc* '.,/.  1990 

IV.  Vacating  or  modepying  okdek. 

application  without  notice   6S6 

on  notice i 627 

prior  motion  not  to  prejudice  aubM4ttCikt  application  i  !!!*.!!!  628 
application    for    failure   of  complaint    to   set    forth  cause  of 

action    .     , , , q28 

new  undertaking  may  be  ordered  on  application  to. .  i !  629 

■ndertakiiic  by  defendant  t^^  indematfy  olaintiiE. ...«.« .  629 
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Injniietion  —  Continued. 

IV.  Vacating  or  modifying  oiwu  —  Continued. 

verified  answer  deemed  an  affidavit ^..••« M 

time  for  rendition  of  final  decision Tl» 

V.    kxCOVKRY    OP    DAiCAGES    SUSTAINEP   BT. 

ascertainment   of   damaAea    • ^3 

damages  suMained  by  third  person o24 

action   on   undertaking    625 

liability  of  state,  municipality  or  officer  for  damages  caused 
by  •    ••••• ••.••....••.«■••« « 1900 

VI.  ErracT  op  stay  on  limitations. 

time  of  stay,  excepted  from  period  of  limitation 406 

of  arbitration  by»  excepted  from  statute  of  limitations. .     411 

exeepted  from  period  for  iatuinff  execution 1382 

not  moluded  in  life  of  lien  ol  jttdffment 1255 

Inna  stnd  Innkeepers. 

innkeeper  disoualified  to  act  as  iustioe 2866 

Keenses  may  be  ordered  to  be  destroyed. .  • 21 

jttstice's  court  not  to  be  held  in .« 2808 

Inavtattion. 

See,  also,  "Assbssmsnt  of  Damages.*' 
under   writ   of   assessment   of   damages,    see    "A^sessmbnt    op 

Damagbs." 
in  lunaey  for  appointment  of  committee  for  incompetent  person 
see  "  Committee  op  PEaaoN  and  PaoPsaTY  of  Incompetent 
Fessons. 

for  want  of  affidavit  of  meriU   980 

isauaaot  of  writ  on  judipnent  for  defendant  on  counterclaim..     515 

writ  of  inquiry  part  of  judgment-roll  on  default...., 1237 

to  assess  damages  on  jud^ent  absolute  of  court  of  appeals 104 

on  application  ror  judgment  by  default «..«...  1216,  1216 

to  ascertain  damages  from  injunction 623 

on  default  in  replevin   ».,••.« 1729 

remitting  portion  of  verdict  in  N.  Y.  city  court 3176 

evidence  in  mitigation  of  damagi»  iJinisaiMe.  *.  r ••«••**••  .h  ••  •     636 
motion  for  new  hearing  on • » • 1232 

Invane  Persona. 

Sec  "LuNATict." 
appointment,  powers  and  duties  of  committee  of  peraon  and 
property,  see  **  Committsb  op  Pbbson  and  PaopsaTT  of  In- 

COkfPBTBNT    PERBONS." 

special  proceedings  to  sell,  mortgage  or  lease  real  property  of, 
see  '*  SauK  or  Rbax.  Pbdpibtv. 

Insolvent  Debtors. 

summary  proceedings  to  dispossess  tenant  who  has  tkhtn  benefit 

of  a«t ; 2231 

of  warrant  to  dispossess  insolvent  tenant  on   undertaking 
tor  payment  of  rent » 2264 

trustee  to  give  security  for  costs  as  plaintiif 8268 

L  Dischamw  prom  dibts. 

1.  Application;  eofuents  of  creditors. 

application   barred   by   failure  to   apply   after  riotice  by 

creditor  2217 

who  may  be  discharged 2149 

to  what   court  application   made 2150 

contents  of  petition    2151 

^consent  of  creditors  to  he  annexed  to  petition 2152 

iiecutor,  etc.,  may  con&frnt  by  leave  of  surrogate ••  2168 
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InsolT-ent  Deb  torn  —  Continued. 

I.  DxscHAKGs  FROM  DEBTS  —  Continued. 

1.  Application;  consents  of  creditors  —  Cbntiaued. 

trustee,  receiver,  etc.,  may  consent  with  leave  of  l_^ 

court   215S 

consent  of  corporation  to  discharge 2154 

execution  of  consent  to  discharge  by  partnetship........  2156 

consent  to  discharge  has  effect  of  composition  ia  question 

with   other   joint   debtors 2166 

effect  of  consent  of  purchaser  of  debt 2167 

consenting  creditor  to  relinquish  security 2156 

penalty  for  false  oath  of  creditor 2150 

affidavit    of   consenting    creditor 2160 

non-resident  consenting  creditors  to  annex  account  and 

specialties   2161 

schedule  of  debts  and  property 2162 

affidavit  to  schedule 2163 

2.  Hearing;  contests;  determination, 

order  to  show  cause 2164 

publication  and  service  of  order  to  show  cause 2165 

Eroof  of  service  and  publication  of  order  to  show  cause..  2166 

earing   2166 

contested  application  to  be  put  on  calendar 2167 

proceedinirs  on  contested  application  same  as  in  action...  2167 

contesting  creditor  to  file  s]^ecification 2188 

may  demand  jury  trial 2168 

questions  may  be  stated  for  determination  by  jury 2168 

proof  of  contesting  creditor's  claim 2169 

court  to  determine  facts  if  jury  disagree 2170 

order  to  produce  non-resident  wife  of  insolvent 2171 

refusal  of  discharge  for  failure  of  debtor  to  prtxhice  non- 
resident wife 2171 

examination  of  insolvent  at  trial 2172 

impeaching  testimony  oi  insolvent .•...  2172 

grounds  tor  refusing  discharge 2173 

costs  on  contested  application 21ffir 

ft  Aesignment;  appointwunt  &f  truittt, 

when  assignment  to  be  directed 2174 

appointment  of  trustee    217IS,  2176 

form  and  contents  of  assignment 21T5 

nomination  of  trustee  by  consenting  creditors 2176 

vesting  of  property  in  trustee... 2177 

what  contingent  interests  vest  in  trustee 2177 

trustee  may  file  notice  of  appointment  and  ownership  of 

judgment   12© 

application  for  leave  to  sue  on  assignee's  bond 1800 

4.  The  discharge;  its  effect, 

to  be  granted  on  trustee's  ccrtifieate  of  assignment 2178 

motion  for,  notwithstanding  refusal  of  certificate 21 7P 

order  for,  notwithstanding  refusal  of  trustee's  certificate.  2180 

removal  of  trustee  for  refusal  to  give  certificate. 2180 

to  be  recorded  in  office  of  county  derfc 2181 

conclusive   evidence   of   proceedings 2181 

other   papers    presumptive   evidence  of   proceedings    and 

facts , 2181 

operates  to  exonerate  from  debts  and  liabilities 2182 

cancellation    of  judffmcnt   against   debtor \  .2182 

dcbts^  to  foreign  creditors  not  discharged 218S 

liability  on  foreign  contract  not  discharged 2188 

debt  or  duty  to  United  States  not  affected 2184 

liability  to  state  for  taxes  not  affected .*  *  21SI 

for  money  received  as  public  oficer  not  affected*. !  2184 
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lasolTent  Defctora  —  CcuUJi««d. 

I.  Dx6CHAKCE  FROM  DEBTS  —  Continued. 

4.  The  discharge;  its  effect  —  Continued. 

how  validity  tested  by  creditor .•  •  •  •  •  •^  *^95 

debtor  to  be  released  from  imprisonment  for  discharged 

debt  or  liability    JJJJ 

"when  void  for  fraud  or  misconduct  of  debtor 218o 

validity  of  discharge  may  be  attacked  on  motion  to  vacate 

order   of   arrest    SS 

on  motion  to  vacate  execution  against  person 2187 

limitation  of  action  against,  to  recover  chattel ^3 

discharged  debtor  to  give  security  for  costs 826» 

n.  ExEiirnoN  raoM  askest  or  discharcb  for  HfFRxaomiBNT. 

who  may  apply  ...•••. • 2}§§ 

to  what  court  application  made. olS 

contents  and  verification  of  petition SS 

1>etitioner's   schedule  i^xS 

affidavit  to  schedule    2191 

order  to   show  cause 21TO 

publication  and  service  of  notice  of  application 2192 

procedure   2198 

hearing   2193 

trial  of  contested  application « 2193 

order  directing  assignment   2104 

nomination  and   appointment  of   trustee 2194 

contents  and  effect  of  assignment 2194 

when  exemption  from  arrest  or  imprisonment  to  be  granted..  2195 

order  to   be   recorded 2196 

release  of  petitioner  from  imprisonment 2197 

debts  and  liabilities  not  affected  bv  exemption 2196 

lien  of  judgment  or  decree  not  affected  by  exemption 2198 

order  of  exemption  void  for  misconduct  or  fraud  of  debtor. .  2199 

validity  of  exemption  may  be  attacked 2190 

debtor  exempted  from  arrest  to  give  security  for  costs 3269 

Intfpectfon. 

Sec,  also,  "  Physical  Examikatiom.** 
Of  books  and  rAPsas. 

court   may   order    808 

general  rules  of  practice  to  prescribe  cases  for,  and  procedure.  804 

petition 805 

order  to  discover  or   show   cause 805 

stay  of  proceedings  pending 805 

vacating  order  to  discover  or   show  cause 800 

order  on  return  of  order  to  show  cause 807 

appointment  of  referee  to  superintend 807 

fees  of  referee   807 

punishment  for  disobedience  of  order 808 

striking  out   pleading   for   disobedience  of  order 808 

disminwil  of  complaint  for  disobedience  of  order 808 

exclusion  from  evidence  on  disobedience  to  order 808 

disobedience  to  order  a  contempt « 808 

effect  of  papers,   etc.,   produced 809 

of  property  levied  on  under  execution 1384 

surrogate's  books  to  be  open  to 249F 

of  books  on  obtaining  relief  from  subfAzna  ducup  ^ecum 867 

Insarancc  Companfen. 

policyholder  not  disqualified  to  act  as  judge  of  r.ppellate  court..  46 

petition  by,  for  change  of  name 2411 

superintendent  of  insurance  to  approve  change 2411 

contents  of  petition  for  change 2412 

order  changing  name  to  be  filed  with  superintendent  of  insur- 
ance   ;•••.••  2414 

proceedings  to  change  name  of  town  or  <«7unty  co-operative  in- 
surance companies  2411,  2413,  2414 

ia7« 


INDEX. 

Insnmnce  Conipaniea  —  Contlnved. 

excepted  from  provision  for  voluntary  dissolution agj 

service  of  summons  from  justice's  court  on.... *5S*  ^Si 

residence  for  purpose  of  jurisdiction  of  justices  court.. 


Interest. 

after  sufficient  tender   ^ JJJ 

on  judgment,  runs  from  time  of  entry 1211. 

of  restitution 1211 

of  court  of  claims /••.••• -2S 

from  time  of  rendition  of  verdict  to  bo  included  »n  ludgvient. .  1^ 

execution  to  specify  date  from  which  to  be  computed ISM 

to  be  added  to  verdict  for  causing  daatlk  by  negligence 1804 

Interpleader. 

when    ordered    • • 820 

terms  within   discretion  of  court 820 

suit  by  debtor,  demanding  judgment  of 820a 

may  be  ordered   in  court  of  claims 281 

Interpreters. 

appointment  of,   in   Kings  county.. M 

for  county  court  of   Kings 360 

for  surrogate's  court  of  Kings  county 2.'il:ia 

of  city  court  of  New   York 333 

punishment   for   falsely  interpreting 334 

not  to  receive'  fees  for  official  services 330 

appointment  of,  for  justices  in  peace  court  of  Brooklyn...  8121-3124 

Interroeratorles. 

for  examination  of  witness,  see  "  Depqsitioit." 

InterTentlon. 

person  interested  may  apply  to  be  made  party 4S2 

Intestate. 

definition  of,  in  surrogate's  proceedings 2514 

InTentory. 

on  attachment,  see  **  Attachment." 

committee  of  property  of  incompetent  to  file  inventory 2341 

annual  examination  of  inventory 23tt 

order  that  committee  file  inventory  or  supply  dtfici«acy.  2342 

of  decedents'  estates   , 2711 

contents  of , 2714 

supplemental,  of  subsequently  discovered  property. ......  2714 

return  of  inventory    , 2715 

executor^  etc.,  neglecting  to  return  to  be  axcluded  from 

administration    . , 271."^ 

compelling  return , 271« 

attachment  for  disobeying  order  to  return  inventory 2716 

when  inventory  may  be  contradicted  in  action....   1832,  1834 
liability  tor  uncollected  demands  included  in 1833,  1834 

of  general    guardian,    annual 2842 

affidavit   , 2843 

to  be  examined  by  surrogate  annually iS44 

sunnlylnjr  defects  in    2845 

of  guardian   appointed   by  will  or   deed , 2856 

Irreffnlarltlen. 

See,  also.  "  Amendmekt;  "  "Defects;"  "Mistakes." 

cured  by  judj^cnt  on  verdict,  etc 721 

to  be  supplied  by  court //..'.  722 

power  of  court  to  amend  nroress.   pleadings,  etc !!!!**  728 

immaterial  errors   to   be  disregs'^ded !!.!!!*  TV 
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See    **  DxvomcE; "    "  Lmxtxuacy t  **    "  Uauuau;  "    **  S»a»^ 

TION." 
I.    0»    LAW   AND   VACT. 

defined 1W3 

must  be  disposed  of  by  tria] 96S 

order  of  trial  of  issues  of  law  and  of  fact 966 

court  may  direct  order  of  trial  of  issues  in  same  action ....  067 

separate  trial  of  one  or  more  issues 073 

.immaterial   issues  need   not  be  t«ied 07.T 

to  be  tried  at  terms  held  by  one  judge  only 976 

filing  note  of 977 

in  N.  Y.  city  c«mrt 8162 

order  on  calendar   978 

order  of  disposition  of 978.  97i( 

cither  party  may  bring  to  trial. 980 

o£  law  triable  by  court 96A 

when  it  arises   064 

triable  at.  special  term 976 

triable  in  any  county  in  judicial  district 99() 

when  to  be  tried  as  contested  motion 9Y6 

severance  of  issues  of  fact  and  of  law  on  different  causes 1220 

of  fact ;  when  it  arises 06 1 

triable  by  jury  96C5 

.  wbat  issues  triable  by  court 069 

counterclaim  deemed  an  action  for  purpose  of  trial  by 

court  or  jury 9T4 

when   issue  arises   on  alternative  mandamus 'J070 

costs  when  issues  of  law  and  of  fact  joined 3232,  3233 

when  several  issues  of  fact  joined 8234 

II.  Special  issues  pok  trial  by  jury. 

feigned  issues  abolished  and  order  substituted. 823 

as  of  right   970 

when  discretionary 971 

trial  of  issues  remaining  after  jury  trial  of  specific  questions.  072 

BOW  settled  and  tried  in  action  to  annul  marriage , 1753 

settlement  of,  in  action  for  divorce , , .  1757 

on   opposition  to  insolvent  discharge  from   debts 3168 

on  application  for  exemption  from  arrest,  etc 2103 

fmnm.  '' 

detention  of  ctTil  prisoners  in,  see  "  Impsisovmxmt." 

I,  Destgkatioit  and  custody  of. 

.    J«««pcr,  etc.,  of  county  jail  exempt  from  jury  service... 1030 

in  New  York  county , 120 

custody  of J20,  121 

in  counties  other  than  New  York 121 

prisoner  may  be  detained  in  either  of  several 122 

civil  and  criminal  prisoners  to  be  kept  separate 123 

.    .males  and  females  to  be  kept  separate 124 

.    misdemeanor  to  violate  provisions  for  separation  of  prisoners.  125 

custody  and  detention  under  federal  process 133 

appointment  of  physicians   126 

revoval  of  sick  prisoners  to  hospital 127 

liquors  not  to  be  sold  or  used  in 128 

pomit  to  use  liquors  in 120 

misdemeanor  to  bring  liquor  into l.*^ 

to  suffer  use  or  sale  of  liquor  in 'l.lft 

designation  of,  if  jail  becomes  unfit , 135 

rerocatioR  of  designation  of , , , , IM 
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IKDBX. 

JallM  -^  Continveil. 

I.  Designation  and  custody  of  —  Continued. 

designation  of  jail  to  be  served  on  sherilf 137 

removal  of  prisoners  on  iail  liberties  to  new  jail 138 

revocation  of  temporary  di^signation 141 

removal  of  jirisoners  in  case  of  fire 143 

temporary  designation  during  absence  of  judge 144 

production  of  civil  prisoner  on  indictment 156 

place  of  sheriff's  confinement  deemed  a  jail ITti 

must  be  delivered  to  new  sheriff 184 

enforcing  delivery  of,  to  shcrifTs  successor 188 

Jfill  Liberties. 

I.  Designation  of. 

in  case  of  desisnation  of  temi^oraiT'  jail 13$-140 

on  revocation  of  temporary  designation ' 142 

designated  in  the  several  counties 145,  146 

to  continue  until  altered 146 

how  laid  out 147 

resolution  establishing,  to  be  posted  in  jail 148 

II.  When  entitled  to. 

who  admitted  to  149 

undertaking   for    130 

is  for  indc5mnity  to  creditor 151 

to  be  filed l."W 

justification  of  sureties <. . . .  150 

exonerates  sheriff  from  liability 15<» 

deposit  of  money  in  lieu  of  undertaking 5Ki 

prisoner  committed  if  surety  insufficient 152 

sureties  may  surrender  prisoner 153 

manner  of  surrendering  prisoner 154 

sheriff  entitled  to,  on  giving  bond 177 

person  arrested  by  coroner  in  action  by  sheriff  as  plaintiff  en- 
titled to 180 

undertaking  for,   by  person  arrested  by  coroner. 180 

person   taken  in  execution   for  penalty  or  forfeiture  not  en- 
titled  to    3032 

prisoner  for  contempt  or  misconduct  not  entitled  to 157 

not  entitled  when  confined  on  execution  for  woman's  earn* 

ings    3221 

III.  Escape.     See,  also,  "  Escape/' 

escape  defined 155 

sheriff's  liability  for  escape  from 158,  150 

liability  of  coroner  for  escape  of  sheriff 177 

escape  of  person  arrested  by  coroner 181 

penalty  for  connivance  at  escape 159 

money  deposited  to  be  applied  to  dBOimgm 5^ 

IV.  Action  on  bond. 

return  of  prisoner  as  defence   T 160 

sureties  may  make  any  defence  available  to  sheriff IGO 

judgment  against  sheriff  evidence  against  sureties 161 

summary  judgment  for  sheriff  against  sureties 1© 

application  for  summary  judgment  for  sheriff ISS 

stav  of  proceedings  on  judgment  for  sheriff , 164 

judgment  against  shcrifJP  for  escape  is  evidence  of  damages...  165 

by  person  causing  confinement  of  prisoner 166 

measure  of  damages 167 

action  for  escape  barred  by  action  on  bond 168 

defences  in  action  by  person  causing  imprisonment 160 

stay  of  judgment  for  escape  pending  action  by  sheriff  on  bond.  170 

coroner  may  prosecute  undertaking  of  sheriff  for  liberties....  178 

action  undertaking  given  I  y  person  arrested  by  coroner 180 

Jolferaon  Connty. 

jail  liberties  for 145 
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INDBX. 

JolBder. 

of  causes,  see  "  Plbaoinc  *'  VI. 
of  {parties,  sec  "  Pakties/   IV. 
Joint  Debtorai.  ^^ 

estate  of  party  jointly  liable  not  discharged  by  death 7o8 

non- joinder  or  misjoinder  in  action  against  joint   debtors  en- 
gaged in  transportation  196^5 

separate  composition  with  one  does  not  release  others 1941J 

satisfaction  of  judgment  upon  composition  by  one. 1949 

rights  of  co-debtors  not  affected  by  composition  with  one 1941 

consent  to  insolvent's  discharge  has  effect  of  composition 215j 

confession  of  judgment  by  one 1271 

L   PaOCEDURE^    ETC.,    WHEN    ALL    NOT    SSRYBD. 

action  may  proceed 19S!u 

judgment. 1032 

docketing  judgment 1080 

effect  of  judgment 1983 

execution 1934 

enforcement  of  execution 1035 

in  supplementary  proceeding  against  one  or  more 2461 

joint  property  may  be  reached  in  judgment  creditor's  action..  1871 

In  justice*s  court. 

rendition  and  entry  of  Judgment 3020 

execution 8020 

docketing  transcript  of  judgment 3021 

II.  Action  to  ciiaage  one  not  served  in  previous  suit. 

may  be  maintained 1037 

complaint 1938 

defences  available 1039 

provisional  remedies.  . 1940 

judgment 1941 

execution , 1941 

costs 1941 

separate  action  against  partner  not  sued  or  served  in  on{[inal 

suit 1946 

joint  property  may  be  reached  in  supplementary  proceedings 

on  judgment 2461 

action  on  justice's  judgment  against 8021 

ni.  Actions  on  joint  and  several  liability. 

severance  on  death  of  one  defendant 7S8 

consolidation  of  actions  819 

persons  jointly  liable  deemed  one  person  in  action  againat  de* 

fendants  severally  liable 467 

failure  to  join  persons  jointly  liable  with  defendant  severally 

liable 457 

'Oliit-Stoclc  Anaoefatf ons. 

included  in  term  "  person  "  in  condemnation  law tN5& 

service  of  summons  on  stockholders  by  publication 488,    439 

filing  of  statement  of  names  of  members 1945 

non-joinder  or  misjoinder  of  defendants  in  action  against  per* 

sons  engaged  in  transportation 1945 

proceedings  to  sell,  mortgage  or  lease  real  property,  see  "  Salb 
Of  Real  Propertt,'* 
Joint  Tenant*. 

See,  also,  "Partition." 

separate  action  in  ejectment  by .•.••.••• 1500 

ouster  to  be  proved  in  ejectment  between  oo>teaaat8 1515 

aiction  for  waste  against  co-tenant 1656 

for  proportion  of  profits  against  co-tenant 1066 
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INDBX. 

dfsSbedUncf  of  •i;iferioV  miiisVriieV  judie' ii'j^c^i^nUiMe,\  U 

convention  of  judges  to  make  general  rules  of  pracUoe H 

oowcr  to  adjourn  term  of  court jj 

Vacancy  or  change  in  office  not  to  cause  dwcontmuanoe 25 

may  stHttle  case  or  make  return  after  expiration  of  term M 

adjournment  of  term  for  absence. g 

may  change  place  of  holding  court  of  record w 

may  adjourn  actual  sesaion  to  aaothcr  place JJ 

not  to  decide  question  not  argued  before  hira « 

disqualification    for   interest ' ^ 

ot  company  .  .    . . ._ *  47  49 

not  to  be  interested  iri  costs ','"'\'r'         '  Aa 

residence  or  payment  of  taxes  in  town  docs  not  disqualify « 

must  not  practice  in  his  own  court.    .•••••    y  • Vq  gn 


law  partner  or  clerk  cannot  nractice  before  him w,       w. 

not  to  act  as  attorney,  etc..  in  matter  before  him. .  - .  • •'^ 

not  to  take  fees  for  advice  in  matters  before  him,  etc. 


not  to  take  tecs  lor  aavicc  »"  ™*^^'=»»  .^'V.'**;::" 50        6S 

continuance  of  special  proceeding  on  death,  etc o^.       "J 

of  court  of  record  to  file  certificate  of  age. . . ..... ......  '\-''       ^ 

permitting  person. to  practiee  unlawfully  in  New  York  city  a      ^ 

misdemeanor • ;•••;•; 842 

oaths  and  affidavits  may  be  taken  bcCore. ^. 

not  to  be  appointed  referee  except  by  consent •  • ^JgJ 

aoDointed  referee  bv  consent  to  act  without  compensation 1084 

cleric,  etc.,  of,  not  to  act  as  referee,  etc JJgJ 

of  court  of  record,  disqualified  as  trial  luror JJ^ 

mode  of  exercising  authority  to  wsue  habeas  corpus AWJ 

justices  of  city  court  of  New  York. »" 

suspension    from    office Jo-* 

designation    of   chief   justice : '  ;,•  V  '  *  *  k 

remarks  or  comments  of  judRC.  duly  excepted  to,  shall  be  sub- 
ject of  review id-«^a 

Inclffjnentfl. 

definition •  • ;•■•.••.:••••. 122S 

"  judgment  "  refers  to  )udgment  10  cm!  action S^M 

"  Judgment  creditor  "    defined    •■.••• gjjj 

"judgment  creditor's  action"   defined    »»« 

classified  as.  interlocutory  and  final • x*.w 

L  Rbwbitiow  aw>  XtrTHY. 
1.  General  provisions. 

of  court  (  f  claims. ; '  Vl * 28 

of  appellate  division  on  appeals  frori  court  of  caima....     **» 

to  be  signed  by  clerk  and  filed J2J 

clerk  to  keep  '*  judgment  book  ". lOT 

to  be  recorded  in  judgment  book laj 

mav  be  entered  in  term  or  vacaHon. JOT 

application  for,  to  single  judge  in  first  instance 1208 

order  for.  without  notice  bv  judge  out  of  court 12TO 

leave  to  withdraw  motion  for Tn 

subsequent    application    to    another    Judge,    after    refusal. 

forbidden. • 777 

may  be  for  or  against  any  of  parties IJJ] 

may  determine  rights  of  parties  on  same  side 13lH 

may  grant  affirinative  relief  to  defendant 12(M 

for  or  against  married  womCn 120t 

on  issue  joined,  plaintiff  may  have  any  relief  consistent 

with    complaint 1207 

rate  of  damages    120^ 

bears  interest  from  time  of  entry 1211 

directing  sale,  may  direct  delivery  of  possession 1613 

on    counterclaim MS 

affirmative  relief  to  defcidant  on  counterclaim    BW 

amendment,  wlirn  against  defendant  by  fictitious  name..  13B1 


Jttovnettta  —  Continued. 

I.  Rendition  and  entry  —  Condoued. 
1.  General  provisions  —  Continued. 

on  admission  of  part  of  demand 811 

on  frivolous  pleadings 537 

TO  acceptance  of  tender 734 

of  offer  to  liquidate  damages  conditionally 736 

on  defendant's  offer  to  compromfse 738 

against  one  or  more  defendants  severally  liable 456,  1205 

in  action  to  enjoin  proceedings  after  verdict,  etc 615 

discharge  from  arrest  for  delay  in  entering 572 

motions    for    judgment  on    pleadings 647 

t.  After  death  cf  pmrty. 

not  to  be  entered  against  party  wbo  dies  before  verdict. .  765 

on  death  of  party  after  verdict,  etc » , . .  763,  1210 

effect  of  entry  atter  death 1210 

3.  Interlocutory. 

may  state  substance  of  final  judgment  . . . .- 1231 

may  require  settlement  of  final,  by  court  or  referee   ....  1231 

award  of  costs  in 1231 

motion  for  new  trial  after 1001 

on  decision,  etc.,  in  action  for  divorce 1774 

4.  After  trial  of  issues. 

decision  of  demurrer  to  direct  final  or  interlocutory 1021 

to  be  entered  in  conformity  to  general  verdict 1189 

after  trial  of  several  issues  of  law  and  fact 1221,  1223 

final,  on  issue  of  law  only 1222,  1223 

after  jury  trial  of  specific  questions  of  fact 1225 

after  reference  to  determine  specific  guestions  of  fact. . .  1226 

on  trial  of  whole  issue  by  coirrt  or  referee 1228 

motion   for  final,  on  interlocutory  judgment  entered   on 

decision  or  report   1230 

motion  for,  on  special  verdict 1233 

on  verdict  sabicct  to  opinion  of  court 1234 

on  setting  aside  verdict  subject  to  opinion  of  court .  11^ 

Interest  from  rendition  of  verdict,  etc.,  to  be  included...  1235 
on  motion  for  new  trial  to  appellate  division  in  first  in- 
stance  1227 

final,  by  appellate  division  on  affirmance  of  interlocutory.  1224 

of  appellate  division  or  general  term  on  appeal 1317 

on  determination  of  appeal  by  court  of  appeals 1337 

on  appeal  from  Inferior  to  supreme  court . , . . , 1345 

BL  In  speciAe  actions  and  proceedings. 

In  action  to  annul  corporation  • 1801 

Arbitration. 

■ubmisslon  may  stipulate  for  entry  on  awtfd.- 2366 

•ntry  on  award , 2378 

on  death  of  party  after  award. « • 2.382 

in  what  county  to  oe  entered , 236A 

Cf»ditor^s  action  against  heirs,  etc, 

to  direct  collection  from  redty  not  nlicned  hj  de- 
fendant  » » 18S2 

•      Oworce. 

entry  of  Interlocutory  judgment  ....f... 1774 

final  judgment  after  three  monthf 1774 

power. 

Interlocutory,  for  admeasurement  by  referee  or  com- 
missioners   ....*....   1607 


INDEX. 

Judvinentfl  —  Continiied. 

L  Rendition  and  entry  —  Continued. 

6.  In  specific  actions  and  proceedings  —  Continued. 
Executors  and  administrators. 

may  be  entered  against  all  as  if  all  had  appeared. . . .  1811 
to  state  whether  awarded  personally  or  in  representa- 
tive capacity IMS 

for  costs.  . 1835 

on  reference  of  disputed  claim  against  decedent's  es- 
Ute*. 2718 

Foreclosure. 

final,  on  foreclosure  of  mortgage  of  realty 1626,  1G2T 

of  lien  upon  chattel 1738 

Joint  debtors. 

when  all  not  served 1932.  1933 

iu   action   to   charge  joint   debtor   not  summoned  in 
previous  suit 1941 

Mandamus. 

final  order  in  mandamus  may  be  entered  as 2062 

Matrimonial  actions. 

to  be  rendered  only  b^  court 1220 

in  divorce  and  separation. 1771 

for  alimony  in  action  of  divorce 1759 

annulling  and  modifying  alimony,  etc..  awarded  by. .  1771 

for  costs  in  action  for  divorce  or  separation 1760 

for  education  and  maintenance  of  children  in  action 

of  divorce 1759 

of  divorce  against  husband  does  not  affect  wife's  in- 
choate right  of  dower 1759 

Nuisance^ 

final,  for  plaintiff  in  action  for  nuisance 1062 

Partition. 

interlocutory 1546 

final  of  partition  on  report  of  commissioners 1557 

to  direct  delivery  of  possession 1558 

final  confirming  sale   1577,  1678 

to  be  entered  in  county  where  property  situated 1677 

may  be  recorded  in  each  county  where  lands  are. ...  1596 

Quo  warranto, 

of  ouster  from  office 1966 

Replevin, 

final,  when  distinct  chattels  awarded  to  different  par- 
ties   1728 

final 1730 

in  justice's  court   2931 

C  In  fusttces*  courts, 

when  to  be  rendered  and  ■  entered  .• 9015 

of  nonsuit 8013 

upon  counterclaim  in  justice's  court , 2940 

upon  verdict  or  decision 8014 

on  remfssion  of  part  of  verdict  or  decision 801fi 

rendition  and  entry  against  joint  debton 9020 
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/udsaittiits  —  C«iitlnved. 

IL   By  DEFAULT. 

without  application  to  court  in  actions  oa  contract,  etc 420 

when  notice  of  sum  demanded  not  served  with  snmmons. ....     419 

when  complaint  not  served  with  summons 419 

when  clerk  may  enter  1212 

on  verifaed  complaint 1213 

on  unverified  complaint , , 1213 

proof  of  loss  of  instrument  and  contents *.,  1213 

when  plaintiff  must  apply  to  court 1212,  1214 

proceedings  on  application  to  court. . . . « < . .   1215 

application,  on  service  by  publication 1216 

for  money  only,  to  be  entered  on  service  by  publication  only 

when  attachment  issued 1217 

papers  to  be  filed  on  entry  on  summons  by  publication 1217 

when  to  be  entered  against  infant  defendant 1218 

notice  to  defendant  of  application  for  judgment 1210 

on  failure  to  reply  to  counterclaim 515 

on  default  of  answer,  judgment  not   to  exceed  demand   for 

relief 1207 

ascertaining  damages  on  application  for 1215,  1216 

in  replevin 1729 

notice  to  defendant  of  assessment  of  damages 1219 

demand  of  notice  of  assessment  of  damages 1210 

in  matrimonial  action,  to  be  rendered  only  by  court...  1229,  1753 

1774 
when  defendant  served  by  publication,  etc,  may  defend  after 

final  judgment 445 

relief  against  default  within  one  year 724 

IIL  By  covpessxon. 

jurisdiction  of  N.  Y.  city  court  to  enter •     815 

of  Albany  city  court ^24 

of  Troy  justice's  couit 8225 

when  judgment  may  be  confessed 1278 

-married  woman  mav  confess 1273 

▼erxfied  -statement  for 1274 

statement  may  be  filed 1275 

on  filing,  judgment  to  be  entered 1275 

costs  and  disbursements  on 1275 

not  to  be  entered  after  defendant's  death 1275 

judgment-roll 1270 

docketing  and  enforcing 1276 

execution  when  debt  not  all  due 1277 

successive  executions  as  debt  falls  due 1277 

by  one  of  several  joint  debtors 1278 

Jh  fusticf'j  court, 

jurisdiction  of  justice  to  render 2864 

«ntry i 3010 

mode  of  confessing 3011 

when  judgment  voi ' 8012 

tV.  JUDGMKNT-aOLL. 

destruction  of  judgment-rells  not  aathorized : 21 

not  a  lien  until  roll  filed 1250 

cannot  be  enforced  until  roll  is  filed. 1238 

to  be  filed 1237 

of  what  roll  consists 1237 

decision  or  report  of  referee  forms  part 101^ 

on  entry  by  detault   1237 

by  whom  prepared 1238 

indorsement  of  time  of  filing 1239 

.  iiow  indersad,  on  eoUy  attc.  death  , 1210 

J  288 


INDB28:; 

Jvdvnienta  ^  Continued. 

IV*  JuDGMENT-KOLL — Continued. 

admission  of  count«rclftim,  part  of 612 

order  substituting  successor  of  officer  or  trustee  to  be  annexed.  T66 

memorandum  of  tender  and  acceptance  to  be  annexed 734 

exceptions  to  decision  or  report  to  be  annexed OM 

final  order  in  condemnation  proceeding  to  be  attached 8373 

on  award  in  arbitration 2370 

on  confession 1276 

4n  submission  of  controversy 1281 

on  final  order  in  mandamus 20S2 

replevin  papers  to  form  part  of 1717 

on  affirmance  by  appellate  division 1354 

on  appeal  from  justice  of  peace 9081 

copy  to  b«  filed  with  aacretary  of  state  in  action  to  annul  cor- 
poration   1803 

■     in  action  to  vacate  letters  patent 1969 

V.  Docketing. 

sections  1245-1270  apply  only  to  judgments  for  money* «..   1272 

docket    books    to    be    kept 1245 

mode  of ^ >....••..   124tf 

current  docket  books  in  New  York  county 1245a 

clerk    to    furnish    transcript........ 1247 

filing  and  docketing  transcripts 1247 

pen^ty  and  damages  for  clerk's  neglect , « . .  1243 

dockets  open  to  search  and  examination  ..,>..*. 1249 

not  a  lien  until  docketed •..«...,.« 1260 

amendment 1260 

power  of  courts  over  docket 1269 

court  may  direct  docket  nunc  pro  tune .«...«; 1219 

return  ot  execution  unsatisfied  to  be  entered 1265 

entry  to  preserve  lien  for  purpose  of  contribution  after  aale 

on  execution 1496 

cancelling  or  correcting  docket  on  reversal  or  modification  on 

appeal 1321 

by  court  of  appeals ««. 1322 

of  jtxdgment  by  confession , 1276 

of  compensation  and  costs  awarded  in  condemnation  proceed-  

ings 3373 

of  decrees  for  money  by  surrogate's  court , 2563 

of  award   in  arbitration 2379 

of  final  order   on    mandamus 2082 

of  fine  imposed  by  judgment  of  ouster  from  office ...^, ..   \SXZ6 

of  judgment  charging  joint  debtor  not  summoned  in  previous 

suit  .   .  1941 

of  intcHocutory  judgment  of  divorce  awarding  costs 1174 

against  joint  debtors  when  all  not  served 1036 

separate   dockets   when    judgment   awarded    agaiftM   executor, 

etc.,  personally  and  as  reprf saatative. . .  • .  ^, . « 1816 

final  judgment  in   replevin ,,..,,.,..,» 1730 

in  justice''-  court    t«..» » 2931 

orders  to  enforce  fines  of  jurors  in  New  York  eowoty 1117 

unpaid  jury  fines  in  Kin^  county ,.   1166 

judgment  of  court  of  claims 959 

Transcripts  of  jHstic0s*  judgmentu 

justice,  may  give  transcript  after  expiration  of  term....  9023 

■ . .  transcript  after  death,  etc.,  of  jutrke 314(1 

may  be  docketed  within  six  years 3017 

in  action  for  chattel « * ......... .  3019 

against  joint  debtors «...  9021 

.    in  another  county .♦..#. ^p^ijjy 

foreclosing  niccba-^icsMiens  in  courts  not  of  record.....*  3410 


of  Albany    city    quurt 
of  Troy  ji    ■ 


roy  justice's  court 


INDISX. 
JvtemenU  —  Continued. 

VI.   LlEM. 

o£  judKnieat  of  court  of^daims  on  real  property  20A 

no  lien  until  roll  filed  1250 

t4ltlt  docketed 1250 

on  Interest  In  real  estate  under  executory  contract 1253 

hgalnst  defendant  by  fictitious  name   1251 

lUdgment  entered  after  death  not  a  lien  on  realty 1210 

l/i»*xl«aM-money  mortgage  ranks  prior  to  judgment 1254 

Uu<l»   after-acquired   property 1251 

continues  for  ten  years  only 1251 

time  of  stay  not  part  of  ten  years , 1255 

acquired  by  levy  after  ten  years 1252 

continues  three  and  a  half  years  after  letters  on  esUte  of  de- 
ceased debtor 1380 

preserring  lien  for  purpose  of  contribution  after  sale  on  execu- 
tion   1485 

when  joint  debtor  not  summoned 1936 

of  final  judgment  in  replevin 1730 

order  suspending  on  appeal 1250 

operates  irom  entry  on  docket 1257 

in  counties  where  transcript  filed 1258 

restoration  on  affirmance  or  dismissal  of  appeal 1250 

cancellation  on  filing  of  satisfaction-piece » ,12 

not  affected  by  cancellation  after  discharge  in  bankruptcy... 
after  reversal  or  modification  and  pending  appeal  to  court  of 


•ppealiL ,...  1321 

docketed  against  decedent,  entitled  to  preference 2719 

•gainat  fficecutor,  etc.»  doca  not  bind  decedent's  realty  u«less 

expressly  charged.  ,   • , .  • , 1823 

against    executor,   etc.,   after   removal   does   not   bind    eitate 

or  successor 1830 

preference   in   creditor's   action    on   realty   not   aliened  over 

individual  debt 1852 

In  creditor's  action,   no  lien  on  realty  aliened  before  notice 

of  lis  pendens  or  judgment 1853 

not  affected  by  order  exempting  insolvent  debtor  from  arrest 

or  imprisonment 2108 

of  judgment  of  justice's  court.. ••...• ..•••••• 8017 

VII.   DbFKCTS    AMD    mWULAUTUS. 

defects  cured  by  judgment  on  verdict,  etc  .*..*«. 721 

informalities  in  entering,  and  in  roll  cured  hy  judgment  on 

verdict,  etc    .  .• ...^ J21 

referee's  omission  to  take  oath  docs  not  vitiate <21 

amendment,  when  against  defendant  by  fictitious  name 1251 

V'lII.  Vacatixg  and. setting  aside. 

in  court  of  claims .....t'»..*..«  265 

extension  of  time  of  heir,  etc.,  of  deceased  ^rty,  to  move. .  785 

for  error  at  interlocutory  reference  or  inquisition 1232 

motion  for  irregularity  to  be  made  within  one  year 1282 

motion  for  error  in  fact  to  be  made  within  two  years 1290 

by  party.  . J283 

after  party  s  death  1^84 

by  person  not  a  party..... ...f..*.  1285 

by  one  of  several  parties 1286 

notice  of  motion 1287 

notice  to  grantees  of  property  affected , 1288 

\               service  of  notice    * * 1289 

exceptions  for  disability   1291 

restitution <. • 1292 

modification  of,  for  dower,  when  rental  value  changes.......  1614 

ratokiog  judgment  ox  separation,  on  reconciliation •  •  •  •  1767 

1286 


INDHX. 
Jtudmukewktm  —  Copfttinved. 

IX.    RXSTITUTION  ON  REVEBSAI.  OR  VACATING. 

vhen    defendant    served   by   publication    defends   after   final 

judgment 445 

on  granting  new  trial. 1005 

when  vacated  or  set   aside 1282 

on  reversal  or  modification  on  appeal 1323 

interest  on  judgment  of  restitution 1211 

when  property  sold 1323 

does  not  affect  title  to  property  sold 445,  1323 

recovery  of  purchase  money  on  eviction  of  purchaser  under 
sale  on  execution 1479 

X.  Assignment. 

ma^  be  assigned  • 1912 

assignor   must  acknowledge  assignment 1262 

on  vacating  or  reversal,  carries  cause  of   action  only  when 

assignable  before  judgment 1912 

may  be   filed , , 1270 

to  be  noted  on  docket  when  filed 1270 

receiver,  etc.,  may  file  notice  of  appointment  and  ownership. .  1263 
assignee  for  benefit  of  creditors  may  file  notice 1263 

^KL   ElffORCEUBNT. 

Stay   pending  appeal  or  new  trial,  see   "Appbals;  "  "  Nbw 

Trial." 
not  to  be  stayed  on  appeal  for  more  than  thirty  days  without 

security 1351 

suspension  of  sale  of  realty  pending  appeal  from  refusal  of 

specific  performance 132S 

for  money  on  contract,  not  to  be  enforced  by  imprisonment. .       16 

when  enforceable  by  execution 1240 

execution  on  judgment  of  court  of  claims. 260 

on  decree  for  money  by  surrogate's  court  ............  2354 

when  enforceable  only  against  attached  property 707,     708 

by  punishment  for  contempt 1241 

how  real  property  sold  under  direction  of  1242 

sale  to  be  by  auction  and  in  daytime 13^ 

convevance  on  sale  under,  to  state  person  whose  interest  is 

sold 1244 

levy  on  real  property  after  ten  years 1252 

notice  of  levy  on  real  property  to  be  recorded  and  indexed..  1252 

appointment  of  referee  to  do  act 1230 

of  receiver  by  or  after 713 

of  judgment  for  necessaries,  etc,  against  earnings,  trust  in- 
come, etc 3391 

of  judgment  on  award  in  arbitration 23S0 

of  affirmance  or  modification  on  appeal 1319 

against    executor,    when    to    be    enforced    against    decedent's 
property , ; 1814 

Of  ftuHcet'  courts, 

issuing  execution.  . •••••• S017 

against  person 3018 

on  judgment  against  joint  debtors. 3020 

not  affected  by  discharge  from  imprisonment  on  execu- 
tion  1 3037 

XII.  Contribution  between  debtors. 

enforcing  by  original  judgment  after  sale  on  execution 1484 

preserving  lien   of  original  judgment  for  purpose  of  contri- 
bution   1486 

entry  on  docket  to  preserve  lien  of  original  judgment I486 

XIII.  Satisfaction. 

presumption    of    satisfaction 376,     378 

on  composition  by  one  joint  debtor 1943,  1944 

on  redemption  by  creditor  of  realty  sold  on  execution 1463 

by    deposit    : 1260 

by  attorney   in  fact 1260 


Jndffmeiitfl  —  Contiitved.  # 

xni.  SxstMrAcriCN -*  Contliiiied. 

by  assifniee 1260 

by  attorney  in   action 1200 

revocation  of  authority  of  attorney 1200 

tatisfacdoasiiccc  to   be  executed   by   party   or    his  executor, 

etc 1260,  1261 

to  be  acknowledged   , 1200 

entry  of  satisfaction  by  execution 1264 

eertifled  copy  execution  and  return  satisfied  may  be  filed 1266 

dockets  of  transcripts  to  be  satisfied  on  certificate  of  clerk. .  1267 

XIV..  Cancellation;  discharge. 

cancellation  upon,  discharge  of  insolvent  debtor 2182 

•    discharge  after  adjudication  in  bankruptcy 1268 

-  notice  of  applicati')n  to  cancel  against  bankrupt 1268 

XV.  Effect;  cokclusivenms. 

oi  court  of  claims  «  bar ..».«». .4.  209 

of  dismissal  not  a  bar  unless  on  merits 1200 

. .    collusive,  not  a  bar  to  action  for  penalty  or  forfeiture -ISOO 

■  •  against  ^eir  or  devisee,  bars  action  against  executor,  etc 1821 

in  ejectment,  conclusive  as  to  parties  and '  privies 1524 

■  conclusive  effect  in  action  to  annul  marmge 1754 

effect  of  judgment  agaiost  officer  of  unincorporated  associa- 
tion.   1921 

on  award  in  arbitration  2.'^80 

against  executor,  etc.,  not  evidence  of  assets 1824 

on  eviction  of  purchaser  at  execution  sale,  remains  in  force. .  1480 

foreign  judgment  does  not  affect  right  of  arrest 552 

right  of  arrest  for  fraud  not  affected  by  judgment  for  price, 

etc.  552 

against  sheriff  for  escape,  evidence  of  damages  in  action  on 

bond  for  jail  liberties 166 

XVI.  Actions  ok. 

limited  to  twenty  years \ S76 

adverse  possession  under 869 

limitation  of  action  on,  of  court  not  of  record 382 

when  cause. of  action  on  judgment  of  court  not  of  record 

accrues. S82 

when  action  may  be  brought  on  judgment 1013 

when  proof  of  jurisdiction  necessary 5.^2 

how  pleaded 532 

proot   of  jurisdiction   and  judgment   of  justice  of  peacf:  of 
another  state « 948*951 

In  iuMiice's  eoutf. 

furisdiction  over  action  on 2862 

now  proved 3155 

action  on  justice's  judgment  against  joint  debtors 8021 

costs. 3154 

'^-odffnle'iii  Creditors. 

action  by,  for  sequestration  and  distribution  of  cornorate  prop* 

erty^  .  .  -.  • • T.  1784 

to  eniorce  judgment  for  necessaries,  etc.,  against  earnings, 

trtjst  income,  etc 1301 

"  judgment  creditor's  action  **  defined  3343 

"judgment  creditor "  defined    3343 

action   to  discover-  and   apply  property,   sec   "  C«editors'   Ac- 
tions."- 
action  by,  to  charge  property  of  joint  debtors  not  summoned, 
see  "Joint  Dkbtoks." 


< 


INOBX. 

JadffBieiit  Debtors. 

discharge  of,  from  arrest  or  fmpriiwim«at<  Me  '*  EsecVTIOhi  " 

**  Insolvent  Debtors." 

Judicial  Deparimeiiia. 

designated. ••• •••»••• •••••    219 

Jurisdiction* 

and  powers  of  courts  continued * « • 4 

of  court  of  claims 264 

of  appellate  division  on  appeals  from  orders  and  judgments  of 

court  of  claims   275 

of  city  court  of  New  York 816,    tl6 

over  actions  for  services,  sssaultSi  etc,  on  vsatclf. . . . . .     817 

no  admiralty   or  maritime  jurisdiction.... 817 

cannot  aiaturalize  an  alien 318 

of  county  court    340 

co-extensive  with  supreme  court 348 

power  to  remit  fines  and  penalties 860,    8Q1 

of  surrogate,  general  2472 

to  be  presumed 2473 

not  lost  by  defect  in  record 2474 

eflFcct  of  eEercise  of 2475 

as  against  surrogates  of  other  coantica. 2476 

concurrent  of  two  or  more  sttrrogates. 2477 

of  justice  of  the  peace  must  be  expressly  csnfsrred • 28G1 

general,   civil 2W2 

cases  excepted  from  civil « 2863 

residental  requirements 2^ 

residence  of  corporation  for  imrpose  of 2869,  2879-2881 

ouster  of  jurisdiction  on  answer  of  title  to  realty...  2851-2968 

of  Hudson  mayor's  court 3196 

of  Utica  recorder's  court 8196 

of  Oswego  reoorder's  court • • 3196 

of  city  court  of  Yonkers 3203.  3204 

of  Alban^r  city  court X^  SSM 

of  Trov  justice's  court 3223,  g84 

of  Rochester  municipal  cpurt S22T 

provisional  remedy  gives  jurisdiction  of  sctioa. 416 

demurrer  to  complaint  for  lack  of 4SR 

to  counterclaim  for  lack  of 496 

lack  of,  not  waived  by  failure  to  plead 490 

does  not  avoid  undertaking  on  attachment 642 

when  proof  refiuired,  on  plea  of  judgment 532 

proof  of  jurisdiction  of  justice  of  peace  of  adjoining  state.  948i,     960 
in  replevin  acquired  by  seizure  before  service  of  summons. . . .  169Ct 

residence,  etc.,  required  in  action  tor  divorce 1756 

in  action  for  separation 1763 

of  actions  against  foreign  corporations 17R0 

by  non-resident  against  foreign  corporation.  .••«...»».. .   1780 

by  one  foreign   corporation  against  another VTBfS 

of  proceedings  to  discharge  insolvent  debtors  from  debts 2150 

of  summary  proceedings  to  recover  possession  of  real  property. ,  22234 
over  custody  of  persons  and  care  of  property  of  idiots,  lunatics 
and  habitual  drunkards ,., 2320 

Jfury  and  J«imi»s. 

"trial  juror"  equivalent  to   "petk  juror^. 884S 

"trial  jury"  equivalent  to  "petit  jury".,,.. 8S43 

•■notify"   equivalent  to   "  sunimofns  " 894S 

fury  of  part  aliens   abolished ••••••••  t.t •••»»»••• 1190 

jurors  in  criminal  cases.. >.>•«.•««•.-»•••••• •••••.  8S60 

panels  may  be  ordered  to  be  destroyed »•••••...  21 

misconduct  of  juror  a  contempt.  ...«•.,•.,•,«•»•«»••«•.•««*.,  %% 
1288 


INDEX. 

Jury-  and  Jurors  —  Continued. 

forfeiture  and  damage  3  for  taking  gift  or  bribe ••.•...•.  1108 

for  mailing  gift  or  bribe  to  juror • 1194 

)iow  procured*  on  commission  for  appointment  of  «>mmittee  of 

iacompetent.  .  •    ..}....., 2330 

bow  fiuinmoned  on  writ  of  assessment  of  damages 2100 

summoning    and    impanelling    in    summary    proceedings    to    re* 

cover  possession  of  land 2247 

to  be  sworn  and  summoned  on  writ  of  assessment  of  damages.  .2110 

sheriff,  etc.,  to  keep  jury  in  special  proceeding ........  • 1106 

fine   for  misconduct   of  officer  attending   jury   in    special    pro- 
ceeding , 1196 

exclusion    from   courtroom   during   argument  of   nonsuit 1190 

J.  Qualifications;  selection  and  attendance  of  teial  juiobs 

BLSEWHEEE  THAU   tK    HEW  YOEK  AND   KINGS   COVNTIBS. 

1.  Qualifications. 

qualifications 1027 

by  possession  of  real  estata  tinder  executory  con- 
tract   1028 

certain  public  officers  disqualified 1029 

exemptions  from  service 1030 

evidence  of  exemption 1031 

exemption  for  actual  service  in  New  York  county 1084 

disqualified  and    exempt  persona  to   be  discharged   from 

service 1082 

when  excused   from  serving 1033 

application  of  sections  1027-1033 1034 

8.  Preparation  of  lists;  drawing;  notiHtoti^n, 

supervisor,  town  clerk  and  assessor  to  make  jury  list....  1035 

names  to  be  taken  from  assessment-roll 1036 

duplicate  lists  to  be  filed  with  countv  and  town  clerks. .  1037 

county  clerk  to  make  and  deposit  ballots 1038 

old  ballots  to  be  destroyed 1089 

notice  to  town  officers  to  transmit  jury  list 1089 

to  serve  for  three  years. 1040 

preparation  of  jury  list  in  cities • 1041 

number   of   jurors  to  be  drawn    for  each  jury   term   of 

courts  of  record •  • • 1042 

when  drawing  to  take  place.. ., 1042 

drawing  and  notification  of,  in  county  couft.  >  *  • 857 

drawing  of,  for  adjourned  term  of  court. .«....« 34 

notice  of  drawine 1043 

sheriff  and  count:^  judge  to  attend  drawing , 1044 

sheriff  or  countv  judge  not  appearing,  to  be  again  notified.  1046 

officers  required  to  be  present  at  drawing. .............  1046 

method  of  drawing   1047 

mlnatc  of "  drawing  to  •  be  made 1047 

list  of  persons  drawn  to  be  delivered  to  sheriff 1047 

sheriff  to  notify  jurors  and  make  return 1048 

list  of  jurors  drawn  to  be  furnished  to  applicants 1049 

names  of  jurors  who  have  served  to  be  kept  in  separate 

box.  .  .  1050 

not  appearing  to  be  returned  to  ballot-box 1050 

drawing  to  be  from  second  box  when  first  exhausted....  1051 

tirird  jury  box  to  be  kept 1052 

names  to  be  deposited  in  third  box 1053 

court  may  direct  drawing  from  third  box  to  fill  panel...  1054 

■  notificatron  of  jurors  drawn  by  order  of  court 1055 

justice   of    supreme   court    or    county    judge    may    order 

additional   iurors  4lrawii 1056 

order,  for  additional  jurors  to  be  filed  with  oounty  clerk. .  1057 
supreme  or  county  court  may  order  clerk  to  draw  addi- 
tional jurors. 1068 

attendance  of  panels  in  Albany  eounty.. • 1058 

drawing  of  additional  iurors •••••.#••••••••>••  1068 


INDBX. 
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L  QuAuriCATiONs;  selbction,  etc — Continncd. 

2.  Preparation  of  lists;  drawing;  nolt/icotu^»  ■— Continued. 

notification  of  additional  jurors 1060 

county  court  may  designate  days  of  attendance  of  jurors.  1000 
deputy  county  clerk  possesses  powers  of  clerk  when  ab> 

sent 1061 

sections  10S5-1061  not  applicable  to  New  York  or  Kings.  1062 

8.  Fines  for  non-attendance. 

amount '. 1072 

imposition  of  fine  when  juror  personally  notified 1073 

order  to  show  cause  when  juror  not  personally  notified. .  1073 

mav  be  made  returnable  at  county  court 1074 

clerk  to  cfeliver  certified  copy  of  order  to  sheriff 1075 

hearing  upon  order  to  show  cause 1076 

discontinuance    when   death,    insanity   or   removal    from 

county  shown 1077 

discontinuance  of  proceeding  on  satisfactory  excuse 1077 

sections  10721077  not  applicable  to  New  York  or  Kings.  1078 

n.  Qualifications;  selection  and  attendance  of  trial  jveoes. 

IN   MEW   YORK   COUNTY. 

penalty  for  false  certificate  by  physician.    1120 

for  refusal  of  information  to  commissioner. 1121 

bribery  of  ofiicer,  etc.,  a  misdemeanor 1122 

acceptance  of    bribe   a    misdemeanor 1123 

concealment  of  offer  to  take  bribe  a  misdemeanor 1124 

false  swearing  perjury 1125 

t.  Qualifications;  exemptions;  excuses. 

qualifications 1029,  1070 

resident  defined 1060 

persons  exempt  from  service. 1061 

proof  of  right  to  exem(>tion 1062 

militar^r  officers  to  certify  to  commissioner  persons  per* 

forming  military   duty 1083 

discharge  for  actual  service 1084 

when  excused  after  actual  service 1084 

temporarily   excusing   from   attendance 1065 

when  and  how  juror  excused 1086 

applying  to  be  excused  must  produce  notice  to  attend...  1087 

service  in  court  not  of  record  as  excuse 1088 

claims  for  exemption  to  be  heard  by  commissioner.  1(X)0,  1094 

2.  Commissioner  of  jurors, 

powers  and  duties 1000 

to  bear  and  determine  claims  for  exemption 1000,  1094 

may  appoint  assistants,  etc 1091 

to  designate  assistants  to  attend  drawing. 1091 

and  assistants  may  administer  oaths 1091 

public  officers  to  aid 1002 

office  and  rooms   1093 

to  select  trial  jurors. 1090 

to.  prepare  jury  lists 1094 

clerk  to  certify  attendance,  excuses,  fines,  etc in«9 

to  receive  fines • 1118 

accounts  of  commissioner • 1118 

3.  Jury  lists;  drawing;  attendance. 

jury  yew- 1061 

length  of  jury  service  required 1084 

preparation   of  jury  lists 1094 

voters  and   non-voters*    lists 1094 

notice  to  testify  to  juror's  liability  to  serve 109S 

laoo 
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Jury  nnd  Jarora  —  Continued. 

II.  Qualifications;  selection,  etc. —  Omtlntied. 

8.  Jury  lists;  drawing;  attendance  —  Continued. 

penalty  for  disobedience  to  notice  to  testify  to  juror's  lia^ 

bility  to  serve  1006 

lists  to  be  returned  to  county  clerk 1006 

correction  of  jury  lists 1006 

ballots  to  be  prepared  by  commissioner  of  Jurors 1007 

supplemental  lists 1007 

number  of  jurors  for  each  term 1098 

when  jurors  to  be  drawn 1000 

what  officers  to  attend  drawing 1000 

notice  of  drawing   1100 

adjournment  of  drawing  for  failure  of  officer  to  appear..  1101 

when  drawn  on  adjourned  day 1102 

mode  of  drawing 1108 

minute  of  drawing 1106 

drawing  for  term  consisting  of  two  or  more  part* 1104 

commissioner  may  issue  notice  of  drawing  to  jurors....  1105 
copj  of  minute  of  drawing  to  be  delivered  to  commis- 
sioner  1106 

notice  to  attend  trial  term 1106 

service  of  notice  to  attend  trial  term 1106 

commissioner  to  make  return  of  notice  to  attend 1106 

clerk   to  certify  to  aldermen    failure  to  personally  serve 

less  than  maiority  of  panel 1107 

-  sheriff  not  entitled  to  fees  for  notifying  jurors  when  less 

than  majority  personally  served 1107 

order  for  new  panel  during  term * ; . . .  1108 

drawing  of  new  panel  ordered  during  term 1108 

notice  to  attend  to  jurors  drawn  during  term 1106 

4.  Imposition  and  collection  of  lines, 

fine  for  non-attendance   1100 

remission  of  fine   1100 

may  be  arrested  and  compelled  to  serve 1110 

remitting  and  enforcing  fines 1113 

order  to  show  cause  why  fine  should  not  be  enforced . . .  1113 

service  of  order  to  show  cause 1118 

hearing  and  determination  on  order  to  show  cause 1113 

appeal  from  order  enforcing  payment  of  fine 1113 

orders  to  enforce  fines  to  be  docketed  as  judgments 1117 

lien  on  real  property  of  orders  to  enforce  fines 1117 

execution  on  order  enforcing  fine 1117 

satisfaction  of  order  enforcing  fine 1117 

commitment   for   non-payment  of   fine 1117 

fine  to  be  paid  to  commissioner 1118 

corporation  counsel  to  prosecute  proceedings  to   enforce 

fines 1110 

actions  for  penalties  to  be  brought  in  name  of  city 1110 

compromise  and  discontinuance  of  actions  for  penalties.  1110 
report  of  corporation  counsel 1110 

B.  For  municipal  courts* 

how  selected 1110 

fine  for  non-attendance    1111 

6L  For  sheriff's  jury. 

drawing 1112 

how  selected 1112 

division  into  panels 1112 
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Jury  and  Jurors  —  Continued. 

Jllr  Qualifications;   seuctiov  and  attsnoanck  of  tbial  jUROts 

IN    KINGS  COUNTY. 

corrupt  omission   of  juror*s   name,   felony 11S8 

willful  neglect  by  commissioner  a  misdemeanor 1109 

refu^  of,  or  false  information,  a  misdemeiinor 1100 

suppression  of  notice  a  misdemeanor 1160 

false  certificate   of  physician   a   misdemeanor.... 1161 

1.  Qualifications;  exemptions. 

qualifications 1029»  1126 

exemptions   from  service 1127 

proof  of  right  to  exemption 1128 

commissioner  to  receive  evidence  of  exemption 1132,  1136 

grounds  for  excusing  from  service. 1130 

C.  Commissioner  of  jurors, 

to  select  jurors 1132,  1135 

revision  of  jury  lists  under  supervisi<m  of  justices 11S2 

examination  of  jurors  as  to  qualifications, 1132 

to  receive  fees  and  fines  for  benefit  of  county 1133 

to  provide  office,  etc.,  for  commissioner. 1134 

to  receive  evidence  of  exemption 1136 

clerk  to  certify  attendance,  excuses,  fines,  eto«»  to  com- 
missioner  , 1131 

to  collect  fines 1155 

to  report  and  pay  over  money 1162 

8.  Jury  lists;  drawing;  Mtendanee. 

length  of  service  required 1129 

how  selected » 1132 

assessors  to  return  persons  liable  to  service 1135 

to  be  selected  by  commissioner 1136 

how  selected   from   assessors'   returns 1135 

publication  of  notice  of  selection 1136 

preparation  of  list  of  trial  jurors 1137 

filing  Ust 1137 

supplemental  lists 1138 

balloti  to  be  prepared  and  deposited  in  box 1139 

notice  to  officers  to  attend  drawing. 1140 

number  to  be  drawn 1140 

proceedings  preliminary  to  drawing 1141 

mode  of  drawing   1142 

minute  of  drawing 1143 

boxes  to  be  sealed  after  drawing. 1143 

procedure  on   drawings   after   first 1144 

correction  of  lists 1145 

drawing  from  second  box  when  first  exhausted.  .* 1145 

panel   to  be  transmitted  to  sheriff ^^ 1146 

notice    to    attend    term 1129,  1146 

days  foe  which  jurors  notified 1147 

(>ower  of  judge  to  excuse 1147 

judge  may  change  day  of  attendance. 1147 

commissioner   to   make   return  of  service 1148 

order  for  new  panel  during  term 1149 

drawing  of  new  panel  during  term 1149 

notice  to  new  panel  drawn  during  term 1149 

compensation  to  judges  for  services  relating  to 1151 

jurors  in  special  proceeding  before  county  fudge 1150 

may  be  arrested  and  compelled  to  serve 1153 

4.  Imposition  and  enforcement  of  iines. 

fine  for   non-attendance    11B2 

notice  to  delinquents  to  show  cause.,..* 1164 
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Jnrx  and  Jurors  —  Continued* 

•  III.  QuAUFiCATioNs;  su^cTioN,  ETC. —  Continued. 

4.  Imposition  and  enforcement  of  fines "  Continued. 

board  for  remission  and  enforcement  of  fines «.••••»..•  1164 

powers  of  board  , • . . .  1154 

comnuMioner  to  collect  fines 1165 

return  of  unpaid  fines 1156 

precept  to  levy  on  personal  property .«..»....  1155 

enforcing  return  of  precept  by  commissioner 1156 

unpaid  fines  to  be  docketed  as.  judgments/... •,...  1166 

lien  of  unpaid  fines  on  real  property 1156 

execution  for  unpaid  fine 1156 

discharge  of  lien  for  unpaid  fine 1157 

IV.  SPBClAIi  OS  8TSUCK  JUKT. 

what  courts   may  order 1063 

terms  of  order  for 1063 

notice  of  striking , 1064 

mode  of  striking 1065 

notice  to  jurors  to  attend 1066 

jury  formed  as  in  other  cases 1067 

drawing  additional  jurors  or  talesmen 1067 

peremptory  challenges. 1067 

disqualification   of   clerk  or   commissioner  of  jurors   for   in- 
terest   1068 

party  applying  for  struck  jury  to  pay  expenses 1069 

V.  FoaEiGH  juaY. 

copv  of  order  for,  to  be  delivered  to  sheriff. ., ••.......  1070 

mode  of  obtaining 1071 

notice  of  drawing 1070 

notice  to  jurors  to  attend • 1071 

VI«  COLLSCTION  or  riMBS  AGAINST  BBUMQUKKTS. 

See,  also, 

as  to  New  York  county,  supra,  II,  4. 

M  to  Kings  county,  tui^ra.  III,  4. 

as  to  other  parts  ot  the  state,  supra,  I,  ft.  

clerk  to  issue  warrant  to  collect  to  sheriff •. . .  •  2294 

to  whom  warrant  Issues  when  delinquent  resides  in  another 

county. 2294 

levy  of  execution  on  personal  property  under  warrant. 2296 

arrest  of  delinquent  under  warrant 2296 

return  of  warrant  2297 

proceedings  to  compel  sheriff  to  return  warrant 2297 

issuance  of  new  warrant  on  return  of  first 2296 

clerk  of  court  to  make  schedule  of  fines  imposed. 2298 

In  special  proceedings. 

fine  for  non-attendance  ...•••. •• • 1196 

notice  of  imposition  of  fine..... 1197 

remission  of  fine IIS^ 

special  return  of  delinquency  and  fine 1196 

collection  and  remission  of  fine  by  county  clerk... •»...  1199 

VII.  Tkial  by  jritY.     See,  also,  "  TarAL." 

feigned  issues  abolished  828 

to  be  had  as  prescribed  by  code 1190 

exclusion  of  jury   from  courtroom  during  argument  of  mo- 
tion   for    nonsirit 1190 

centre  to  procure  jurors  not  necessary , , , ,  1191 

what  Issues  are  triable  by 968 

specific  questions  yfherc  jury  trial  not  of  right 823 

trial  may  b*  continued  beyond  term 45 

Jury  may  be  discharged  on  Sunday 6 

Issues  of  fact  in  partition.;. .» •...•••.•••  1044 
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VII.  Trial  by  jury  —  Continued. 

view  in  action  for  waste ; «..-• 1099 

*  issue  of  adultery  in  action  for  divorce.*. 1757 

action  to  annul  corporation  triable  of  right <*•..••••••  1800 

in  nature  of  quo  warranto  triable  of  rigrht... IdSO 

to  vacate  letters  patent,  triable  of  right 1958 

issues  of  fact  on  alternative  mandamus 2083 

order  for  trial  of  questions  of  fact  arising  on  prohibition. . . .  2O90 
application    for   insolvent    debtor's   discharge  cm   demand    of 

contesting  creditor ' 210S 

summary  proceedings  to  recover  possession  of  land 2247 

questions  to  be  stated  on  application  for  appointment  of  com- 
mittee  for  incompetent    23S4 

questions  of  fact  in  proceedings  before*  surrogate  to  selt  realty  - 

to  pay  decedent's   debts 2547 

in  New  York  county,  of  proceedings  io  fiurrogate's  court  for 

probate   of  will 2547 

upon  reversal  of  decree  of  surrogate  in  nrobate  case ??^W 

action  to  determine  validity  of  wiU,  triable  of  right 2653a 

demand  for,  in  justice's  court , 2900 

in  marine  causes  In  N.  Y.  city  court.. 3185 

%^II.  Formation  op  the  jury  at  tnt  trial. 

clerks  to  prepare  and  deposit  ballots ,• 1163 

to  oraw  ballots ....••«,...........•• 1164 

mode  of  drawing 1166 

persons  drawn    from  jur^.... 1166 

disqualification    for    relationship 1166 

objection   for   relationship    1166 

ballots  drawn  deposited  in  second  box 1167 

returned  to  first  box  when  jury  discharged 1168 

of  absent  and  excused  jurors  returned  to  first  !>ox 1160 

second  jury  may  be  drawn  before  first  discharged 1170 

when   talesmen   to   be  procured   or  jurors  drawn   from  third 

box 1171,  1172 

disqualification  of  sheriff  to  summoft  talesmen. 1173 

notice  to  talesmen  and   return  thereon. • 1174 

fine   of  talesmen   for   non-attendance 1174 

cj^ccptions  and  challenges   to   talesmen ....,«... 1174 

no  objection  that  jurors  not  on  original  panel....... 1175 

peremptory  challenges 1176 

no  challenge  because  officer  drawing  party  or  interested....  11  *< 

because  officer  notifying  party  or  interested 1178 

not  disqualified  btrause  resident  or  taxpayer  of  municipality.  TITO 

stockholder  of  corporation  party  subject  to  challenge 11^ 

employee  of  party  subject  to  challenge ^1^ 

challenges  tried  by  court  only IIFO 

leview  of  determination  of  challenges   IV^ 

IX.  Veroict. 

trial  deemed  to  continue  until  verdict 902 

may  be  discharged  on  Sunday ,"■..,.... 6 

discharge  on    failure  to  agree 1181 

proceedings  after  disagreement    ' 1181 

plaintiff  cannot  submit  to  nonsuit  after  jury  retires.!. 1182 

to  assess  damages  in  action  for  money 1183 

to  find  single  damages,  and  court  to  increase,  when  double, 

etc.,  damages  given    .« 1184 

rendition  of  verdict,  subject  to  opinion  of  court IISJ 

general    and    special   verdict  defined 1186 

when  general  or  special  verdict  to  be  rendered 1187 

appeal   from  Judgment  where  general  or  special  verdict  ren- 
dered   1187 

special   findins:  controls  general   verdict. 1188 

tntty  of  verdict   ...••.•• 1189 
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IX.  Verdict  —  Continued. 

■  entry- of  judgment  on  rerdict •••..•.•••...  1189 

mistake  in  name  of  juror  cured  by  judgment  on  verdicty  etc. .     721 
no  civil  Of  criminal  liability  for  verdict 1182 

X.  Fees  and  costpemsation  of  jirtoKS. 

febs. .3313 

.  mileage 3314 

supervisors  may  make  allowance 3314 

extra  pay  upon  protracted  trials 3315 

fees  in  special   proceedins:s 8816 

compensation   on   commission   for  appointment   of  committee 

of  incompetent ".'  2883 

sheriffs    fees    for .  notifying 3307 

presentation    of    claims    by    jurors    and    disDOsition    of    un- 
claimed, fees    3331a 

XI.  Jurors  and  jury  trials  in  justices'  courtSw 

delivery  of  jury  list  to  justice 2ft00 

venire. ^ ,  2991 

in  action  between  two  towns  or  cities 2992 

delivery,  execution  and  return  of  venire 2993 

preparation  of  ballots   2994 

drawing  jurors 2995 

attachment  against  furors  in  default 2996 

new  venire 2997 

talesmen 2997 

jurors*   oath 2908 

mode  of  hearing  cause. 2999 

rendition  of  verdict 3007 

discharge  on  disagreement 8008 

new   venire   on   disagreement 3008 

imposition  and  collection  of  fine  against  defaulters 3009 

fees. 3328 

Justice  of  tke  Peace  mnd  his  Court. 

included  in  term  *'  judge  " 8343 

not  a  court  of  record 3 

removal  of  action  to  couotir  court  of  Kings 2934 

provisions  apolicable  to  Rochester  municipal  court 3226 

provisions  remting  to  justices'  courts  in  Brooklyn,  see  "  Brook- 
lyn" Justices*  Courts." 

couiity  court  may  remit  fine  imposed  by 353 

may  discharge  person  committed  for  non>paymcnt  of  fine.  353 

I  Powers  and  Doriaa 

application  of  general  nrovisions  of  code 3134 

tavern-keepers  disqualified «. 2860 

members  of  legislature  not  compelled  to  act  as 2867 

general  powers; 2868 

may  be  excused  from  serving  as  juror 1033 

when  to  attend  drawing  of  jurors 1046 

to  hdld  court  within  his  town  or  city 2868 

court  not  to  be  held  in  room  where  traffic  in  liquor  author* 

iztA 2P63 

when  office  to  be  kept  open 3141 

may  take  oaths  and  affidavits 842 

to  furnish  transcripts  and  copies 3149 

may  give  transcript  of  judgment  after  expiration  of  term....  3023 

nrocccdings  before,  may  be  proved  by  justice's  oath 940 

to  make  return  on  appeal  after  expiration  of  term 3054 

transfer  of  action  on  expiration  of  term ^150 

because  justice  material   witness. ........,.«..» r  $161 

p<^otfedure  upon  transfer  of  action ...c.*..^  tlS2 
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I.  Powers  and  duties  —  Continued. 

€06ta  upon  transfer  of  action  tb  anothor  Jnttioe. ••.....••••.  8162 

reward  to  constable  forbidden 3186 

not  to  be  interested  in  litigation 4..«.. • 3137 

inducements  for  business  prohibited 3137 

misdemeanor  to  violate  i^rovisiona 3^88 

forfeitur:!  of  office  for  violation  of  law 3138 

purchase  of  claim  or   Interest  in   action  by  justice  or  con- 
stable a  defence 3139 

failure  to  pay  over  meney  a  misdemeanor 2163 

forfeiture  of  office  for  failure  to  pay  over  money • . .  8163 

n«  Mandates  of  justice. 

general  requisites 3135 

containing  blanks  are  void • 3135 

constable  to  execute  in  person 3167 

authorization  to  private  person  to  execute 3156 

sheriff  to  executa  in  case  of  reaistascc .i. .•••.,«•«.•  8118 

III,  Books  and  papers  of  justice. 

docket  book 3140 

entries  to  be  made  in  docket  book 8140,  3141 

index  to  docket  book 3142 

papers  to  be  filed  and  preserved 8134,  3143 

to  deposit  books  with  town  or  city  clerk  on  removal 3144 

certificate  to  docket  book  deposited  with  town  or  city  clerk. .  3145 
town  or  city  elerk  to  demand  books  or  papers  upon  expira- 
tion of  term 8146 

ti adscript  of  judgment  after  death,  etc. 8146 

compelling  deliverv  of  books  or  papers  to  town  or  city  clerk.  3147 

entries  in  docket  book  presumptive  evidence 3148 

in  case  of  death  or  absence,  proceedings  may  be  proved  by 

original   minutes  or   sworn  copy MO 

transcript  from  docket  book,  subscribed  and  authenticated,  b 

evidence    039 

docket  book  and  certified  transtrlpt  arc  ertdeftCe  lA  jvatioe'a 
court    * 938 

IV.  Punuhment  of  criminal  cownum. 

power  to  punish   .,,,,,.,     ,   .  2870 

fine  and  commitment '..*!'*'" 2871 

offender  to  be  heard , '..!.!!!!!!!!!,*!'"  S72 

warrant  to  bring  offender  before  court.  ....'.*.*.*.',!!!'!!!*."'  2872 

record  of  conviction   [[  ^3 

requisites  of  commitment !.!!!!!!!!  2874 

fine  to  be  paid  to  overseer  of  poor r.......**.!.!!!!! J  2B75 

V.  Jurisdiction. 

must  be  expressly  conferred ,,  2M|1 

general  civil  jurisdiction   ••••••  gg 

cases  excluded  from   ! ! ! !  J ! !  1 ! ' ! SS 

may  render  judgment  by  confession ..'.",!*.!!',!!  I  !!!!'*  *  2884 

actions  by  or  against  corporations ""  ofifiS 

town  or  county  officers 1 1  i !  I ! ", '  Sffi 

by  executors,  administrators  and  trustees.'.'.' J ^,' !,*'*'* '  2866 

V         i'  »•««▼«"  '"  sunplcmentary  proceedings ','/.  2866 

Iiow  affected  by  residence  of  parties. .7 ^m 

residence  of  corporation    \'  \\' '  2M^'   ^Si 

of  railroad  corporation    V. S&'  SZ 

of  express  companies   V. SK'  ^S 

of  summary  proceedings  to  dispossess *'^*  ^1 

discontt nuance  when  accounts  exceed  $400 .',',' aSm 

ouster  of,  an  answer  of  title  to  real  property .V '.'  9UaJSSS 
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VI.  Summons. 

action  commenced  by  service  of  summons  or  appearance ....   2876 

contents  of  summons    2877 

when  returnable    2877 

when  accompanied  by  order  of  arrest 2877 

time  and  manner  of  service   2878 

service   on  corporation    287tf 

on  non-resident  partnership,  etc 287)1 

on  railroad  corporation    2PfiO,  2882 

on  express,  insurance  and  telegraph  companies..   2881,  2882 

dsiignatioii  of  unknown  defendants    2884 

return 2885 

second  and  third   summons 2883 

relation  back  of  second  and  third  summons 2883 

service  on  defendant  with  warrant  of  attachment 2910 

VII.  Appbakancz  op  parties. 

to  wait  one  hour  for  appearances 2893 

may  be  in  person  or  by  attorney   2886 

appointment  of  guardian  ad  litem  for  infant  plaintiff 2887 

proof   of    attorney's   authority    2890 

plaintiff  must  wove  case  except  where  a  verified  complaint 

is  served 2801 

effect  of  failure  of  defendant   to  appear 2988 

oonstabltt  and  law  partner  of  justice  not  to  act  as  attorney. .  2889 

VnL  Ordei  op  arrest. 

grounds  for  granting  order • ••••  fl8d4 

not  to  be  granted  against  female • •• 28fM 

in  wh.'it  actions  order  may  be  granted.. • ••..« 2896 

sufficiency  of  papers  ,...,,.• ••••••••»••••,••• 2896 

plaintiffs  undertaking  on   •••• «• •••• 2896 

contents  of  order  •..•• 2897 

execution  of  order  , ••••»•...••*•• 2898 

constable's  return «.««•• • 2899 

when  summons  accompanied  bjr  order  returnable....... 2877 

plaintifiF  must  appear  when  notifiea. ,,. , 2899 

defendant  to  be  kept  in  custody..,.., •••..«..  2900 

motion  to  discharge  from  arrest..., ,« •..,•...  2901 

effect  of  order  discharging • 2902 

discharge  of  defendant  on  adjournment  by  plaintiff ..••.••...  2964 

privilege  from  arrest  not  abridged  or  affected • 2904 

proof   of  extrinsic   facts   necessary  in  actions  for   misappro- 
priating funds. ..,..2003 

nC.   AtTACBMZNT  or  PStOPWTV. 

in  what  actions  warrant  may  be  granted 2905 

affidavit  on  application 2906 

grounds  for  issuing 2906 

warrant  to  be  issued  with  anmmona 2907 

form  and  contents  of  warrant..... 2907 

plaintiff's  undertaking L':.08 

execution  of  warrant  .  . , , 2009 

sale  of  perishable  property    , litiUU 

service  of  summons  and  warrant  on  defendant  2010 

underuking  by  defendant 21)11 

redelivery  to  aefendant  , ,..•••...  2911 

claim  by  third  person   ••.••.,.•,....  2912 

bond  of  claimant  and  delivery  thereon • 2912 

Judgment  in  action  on  bond  of  claimant 2913 

action  by  defendant  on  claimant's  bond ••..•••••..  2$14 

return  of  warrant •• z9l5 

motion  to  vacate  or  modif v  warrant 2916 

to  increase  plaintiff's  security  .......................  2916 

effect  of  vacating  warrant  on  jurisdiction 291T 

proceedings  when  summons  not  personally  served 291fl 

effect  of  judgment  when  summons  not  personally  served 2918 

execution  on  judgment  when  summons  not  f)er«onaIlv  a^rvmA.  9Qie 


INDEX. 
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jurisdiction  of  action ••• #•••••••••••••••#••••  2803 

when  action  may  be  brought • ••••••  2819 

requisition  to  issue  concurrently  with  summons 2920 

affidavit  and  undertaking 2920 

requisition ., • ..•*. 2921 

execution  of  requisition 2922 

service  of  summons,  affidavit  and  requisition  on  defendant. . .  2922 

return  of  constable   2923 

exception  by  defendant  to  sureties  on  plaintiff's  undertaking.  2924 

proceedings  by  defendant  to  reclaim  chattel 2925 

justification  of  sureties 2926 

to  whom  chattel  to  be  delivered 2927 

penalty  for  wrong  delivery  of  chattel. •• 2928 

claim  of  title  by  third  person • 2929 

defendant's  answer  may  demand  judgment  for  return 2930 

execution  on  judgment  for  delivery..... 1378,  1731,  2931 

damages  for  injury  to  chattel 1722.  2931 

verdict 1726,  2931 

final  judgment,  docketing,  etc 1730,  2931 

Issuance  of  execution 3038 

action  on  undertaking   1738-1735,  2931 

proceedings  when  summons  not  personally  served 29S2 

action  not  affected  by  failure  to  replevy. 2983 

Xi*   PUEAOIMGS. 

when  issue  to  be  joined .«•••••.  2934 

issue  to  be  joined  before  adjournment  had 292M 

pleadings  enumerated 2935 

complaint 293G 

veritication  of  written  complaint    2936 

joinder  of  causes  of  action    2937 

.  answer 2938 

verification  of  written  answer   2938 

demurrer 2938 

amendment  on  decision  of  demurrer   2939 

may  be  oral  or  written 2940 

general   rules * 2940 

setting  forth  account 2941 

instrument  for  payment  of  money 2941 

bill  of  particulars 2942 

immaterial  variance  to  be  disregarded       2943 

amendments 2944 

counterclaims ; 2MS 

of  party  suing  or  sued  in  representative  capacity 2946 

when  neglect  to  counterclaim  bars  action 2947,  2948 

XII.  Answer  of  title  to  eeaj.  raoPUTT  and  rROCXsoiNOS  tbbreok. 

answer  of  title  to  real   property   2951 

undertaking  of  defendant  on  answer  of  title 2952 

discontinuance  of  action  in  justice's  court   2954 

in  what  court  new  action  may  be  brought 2953 

effect  of  failure  to  give  undertaking   2965 

dismissal  when  question  of  title  raised  by  plaintiff 2956 

pleadings  in  new  action   2957 

when  undertaking  before  juslicc  available    2067 

as  to  one  of  several  causes  of  action 2968 

Xin.  Actions   to   foreclose    mechanics*   liens   in.      See   "  Fore- 
closure;" *'  Mechanics'  Liens." 

XIV,    RVOCBVOINPS   rOR  SUFFSRZJtfG  ANIMALS  TO  STRAY.       ScC  '*  StRATS.' 


INDEX. 

Justice  of  the  Peace  antf  lii«  Comrt  —  CoAti]t«e4» 

XV.  Adjournments. 

by  justice 2959 

OQ  application  of  plaintiff 2960 

of  defendant 29(51 

undertaking  on  application  by  defendant 2962 

without  undertaking  when  defendant  in  custody 2963 

undertaking  for  discharge  of   defendant   from  custody  pend- 

^  ing  adjournment 29Cn 

discharge  of  defendant  on  adjournment  by  plainti^ 2964 

Subsequent  adjournments  on  application  of  defendant 2965 

may  impose  terms  on  adjournment 2966 

not  to  exceed  ninety  days 2968 

on  issuing  attachment  for  witness 2967,  2968 

adjournment  pending  return  of  commission  to  take  testimony,  2983 

XVI.  Witnesses. 

general  provisions  relating  to  subpoenas  not  applicable 859 

when  subpoena  may  issue 2969 

service  of  subpoena 2970 

attachment  against  defaulting  witness 2071 

execution  of  attachment   2972 

who  liable  for  fees  on  attachment 2972 

execution  of  attachment  in  adjoining  county 2973 

fine  for  refusal  to  attend  or  testify 2974 

imposition  of  fine 2975 

minute  of  conviction  of  delinquent  witness 2976 

execution  for  fine  against  delinquent  witness.  ...^.... 2077 

application  of  fines  of  delinauent  witnesses 29TS 

defaulting  witness  liable  in  damages 2979 

oath 3000 

commitment  for  refusal  to  be  sworn 3(K)1 

contents  of  warrant  of  commitment 3002 

imprisonment  of  recusant  witness 3002 

adjournment  for  recusancy  of  witness 3003 

determination  of^  competency  of  witness. 3005 

adjournment  on  issuing  attachment  for  witness.. 2967,  2968 

may  compel  production  of  books  by  order 867-869 

habeas  corpus  to  bring  up  prisoner  to  testify  in  suit  pending 
before 2010.  2011 

Xyil.  Commission  to  take  testimony. 

to  examine  witness  upon  interrogatories.  • 2980 

orally 2981 

witen  and  how  commission  granted 2982 

adjournment  of  trial  pending  return 2983 

execution  and  return  of  commission 2984 

receipt  of  commission  and  return  by  justice , 2985 

certificate  of  execution  2986 

admissibility  and  effect  of  deposition 2986 

powers  of  commissioners  2987 

XVin.  Jwr  AND  jtmoRS.    See,  also,  "  Jury  and  Jurors." 

delivery  of  jury  list  to  justice 2990 

venire. 2991 

in  action  between  two  towns,  etc 2992 

peremptory  challenges 1176 

constable  to  keep  jury  after  charge 3006 

oath  of  constable  to  keep  jury 8006 

rendition  of  verdict 3007 

discharge  on  disagreement 3006 

new  venire  on  disagreement  of  jury 3008 

imposition  and  collection  of  fine  against  defaulters... 3009 

delivery,  execution  and  return  of  venire • 2908 

preparation  of  ballots • • 2ki04 

V6  1200 
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Jastlcc   of  turn  P#»ce  AAd  tklm  C««rt  —  Coattnaed. 

XVIII.  Jury    and    jurors  —  Continued. 

drawing  jurors    2985 

attachment  against  jurors  in  default   ^^^ 

new  vetiif e 2997 

talesmen   2997 

juror's  oath 2998 

to  hear  oroofs 2999 

'  .  juror's   lees   3X20 

XIX.  Trial. 

effect  of  failure  of  defendant  to  appear   2988 

effect  of  verified  complaint  where  defendant  fails  to  appear.  2968 

justice  to  try  facts  if  jury  not  demanded 29SJ 

demand  of  trial  by  jury   2990 

jurors  to  hear  proofs , , 2999. 

witness'  oath 3000 

commitment  of  recusant  witness    3001,  30QJ 

adjournment  for  recusancy  of  witness  3003 

admissibility  of  cjt  parte  affidavit , 3004 

determination  of  competency  of  witness * 3005 

constable  to  keep  jury  after  Charge 3006 

rendition  of  verdict 300/ 

plaintiff  need  not  be  called  before  verdict  received 3007 

nonsuit  or  discontinuance  not  permitted  after  charge  of  jury.  3007 

discharge  of  jury  on  disagreement 8008 

new  venire  on  disagreement  of  jury 3006 

part  of  verdict  or  decision  may  Be  remitted.  .....*..• 3016 

XX.  JtTBGKERT. 

plaintiff  to  prove  case  sn  defendant's  default 2988 

offer  of  judgment  by  way  of  compromise 2892 

dismissal,  when  account  exceeds  $400 2950 

of  nonsuit 3013 

on  verdict  or  decision *. 3014 

when  to  be  rendered  and  entered 3015 

on  counterclaim    2949 

entry  on  remission  of  part  of  verdict  or  decision 3016 

transcript  may  be  docketed  within  six  years .* 8017 

issuing  execution 3017 

lien  ui>on  real  property 3017 

execution  against   person 3018 

docketing  transcript  of,  in  action  for  chattel 3019 

docketing  transcript  in  another  county *....,•  9083 

justice  may  give  tranieript  after  cicpiration  of  term.  •».»*....  8Q2S 
transcript  by  town  or  city  clerk  after  death,  etc.*  of  justice..  8146 
not  affected  by  discharge  from  imprisonment  on  execution..  3037 

judgment-roll  on  appeal 3061 

rendition  and  entry  against  joint  debtors. .  • «. « 3020 

execution  on  jud^ent  against  joint  debtors 3020 

docketing  transcript  of  judgment  against  joint  debtors 3021 

action  on  judgment  ageinst  joint  debtors. 3021 

how  proved  in  action  on .,, 3155 

costs  in  action  on  judgment 31&4 

transcript  of   docket,    etc..   of   justice   of   aaotliex   state  pre- 
sumptive evidence  of  jurisdiction,  etc 948 

authentication  of  transcript  of  docket,  etc.,  of  justice  of  an- 
other state   , M9 

oral  proof  of  proceedings  and  judgment  of  justice  of  peace  of 

another    state , 950 

proof  of  judgment  of  justice  of  another  state  may  be  re> 
butted 951 

Ik  By  confesiion. 

entry    . . , 8010 

mode  of  confessmg  judgment 3011 

when  judgment  a  oid , . . . .  8012 

laoo 
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XXL  Executions. 

county  clerk  to  iMu«  on  dodceted  jttdrmcnt 3017-3019 

on  judgment  docketed  with  county  clerk  3043 

when  justice  may  issue 3024 

general  requisites  of   .  * 3025 

on  judgment  for  money 3026 

renewal  of 3027 

exempt  property 3028 

indorsement  of  levy 3029 

notice  of  sale 3029 

mode  of  levv ......'...  3080 

Qf  sale 3030 

return  by  constable 3031 

may  be  issued  after  discbarge  from  imprisonment.. 3037 

issuing  on  judgment  for  delivery  of  chattel 3038 

action  against  consuble  for  failure  to  return 3039 

constable  not  to  act  under,  after  return  day 3040 

action  against  constable  for  money  collected • 3041 

constable  must  complete,  after  term  expires 3042 

•gainst  person 3018 

on  judgment  for  money 3026 

arrest  and  imprisonment  under 3032 

imprisonment  on  judgment  for  penalty  or  forfeiture. . . .  3032 

limit  of  imprisonment 3033 

affidavit  and  discharge 3034 

penalty  for  wrongful  refusal  to  discharge.  • 3035 

affidavit  a  defence  for  action  to  escape •..• 8036 

discharge  not  to  aScct  judgment 8037 

XXII.  APPtALfl. 

judgment  reviewable  only  by  iq>peal. . . . •• 3044 

who  may  appeal » 3045 

to  what  court  appeal  to  betaken 3045 

when  and  how  taken 3046 

from  order  on  demand  for  possession  of  strays 3102 

from  final  order  on  proceedings  for  sale  of  strays 3104 

service  of  notice  on  lustice 8047 

payment  of  costs  and  joatice's  fee 3047 

service  of  notice  on  respondent 3048 

supplying  defects,  etc.,  in  perfecting  appeal ,. 8040 

undertaking  to  stay  execution. 3060 

when  stay  of  execution  operates 3051 

filing  undertaking  when  justice  is  dead. 3052 

justice's  return 8053 

demand  of  new  trial  as  of  right,  see  infra,   XXIII.  "New 
Trial  on  Appeal." 

Jnstice  to  make  return  after  term  of  office 8054 

compelling  further  return 3065 

determination  of  appeal  when  justice  unable  to  make  return..  3056 

when  error  in  fact  alUJied 3057 

restitution  upon  reversal 3058 

setting  o£F  costs  and  recovery •...»..,«• 8060 

costs  below  iopluded  in  disbursements. .•,«..  8060 

Judgment-rolf. 3061 

stipulation  by  respondent  for  reversal •«••••««  ^P^ 

hearing. • 3062 

dismissal  for  failure  to  prosecute 3062 

papers  on  appeal 3063 

judgment ••..,..,....  8Q|3 

costs  of  appeal Mft3 

IMW  trial  on  tppeat  from  Judgment  by  default S064 

•|^roceeding«  on  new  trial  before  justice^ 3065 

to  whom  cocts  awarded < •  •  •  • 8066 

of  costs •;..  8067 
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Justice  of  iMkti  Pe»ee  umA  bM  Co^vt -^  OomtiiftneA« 

XXIII.  New  trial  on  appeal. 

demand  for  new  trial  as  of  right » 3063 

in  appellate  court 3068 

undertaking  required 306D 

offer  to  compromise  before  return 3070 

award  of  costs  on  new  trial'  on  appeal  * 3070 

proceedings  in  appellate  court 3071 

offer  to  compromise  after  return • 3072 

amount  of  costs  on 3073 

XXIV.  Costs. 

guardian  ad  litem  of  infant  plaintiff  liable  for. .  ^ 2887 

of  infant  defendant  not  liablo  for 2888 

what  costs  oonsist  of 8074 

to  prevailing  party 8074 

when  allowed  to  neither  party 3075 

on  demurrer 8077 

on  judgment  of  nonsuit 3013 

after  verdict  or  deciston 8014 

for  one  of  several  defendants 30M 

in  action  of  replevin ; 3075 

on  discontinuance  on  answer  of  title  to  real  property 29.'U 

on  dismissal  when  title  to  realty  pleaded  b^  plaintiff 2966 

on  removal  of  action  to  county  court  of  Kings  county 2934 

on  transfer  of  action  to  another  justice 3152 

in  action  on  judgment 3154 

of  action  brought  on  discontinuance  on  answer  of  title 3235 

payment  of,  on  service  of  notice  of  appeal 3047 

setting  off  costs  and  recovery  on  determination  of  appeal 3060 

costs  below  included  in  disbursements  recoverable  on  appeal . . .  3060 

of  appeal  when  new  trial  ordered 3063 

to  whom  awarded  on  appeal 3066 

amount  limited. 3076 

of  costs  on  appeal , 3067 

on  new  trial  on  appeal 3073 

taxation 8078 

increased,  in  action  founded  on  official  act 30TP 

fees  on  attachment  of  defaulting  witness •....  2972 

recovery  of  costs  wrongfully  collected.  ••«.. 8061 

XXV.  Fees. 

special  provisions  for,  not  affected 8830 

provisions  apply  ♦©  civil  cases  only 3332 

fees  to  be  paid  before  services  rendered 3328 

adverse  party  may  pay  fees  and  tax 8329 

of  justice,  generally , 3322 

of  witnesses 3327 

on  commission  fn  take  deposition 3325 

on  sale  of  animals  found  straying 3002 

of  constables 3328 

constable's  affidavit  upon  claim  for  trttvel  fees 8324 

Jmmtiee*m  Court  of  Troy. 

See  "  Tkov.  Justice's  Court  op  the  City  o»."* 

Jvr  tlllcatl  on. 

See  "Bonds;"  *•  Undeetakxkcs." 

Kinv*  County. 

special  proceeding  begun  before  one  jud^e  may  b«  eonlioiMd  be- 
fore another.   •    ..,..• ..«^.,.« tr....  26 

{nterpreters  in •«••••.•..  94 

CQU^  q^certi.  messengers  and  attendants  in. ••«.«« •«»•»••••••  95 
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Kf nc«    ConntT  —  Conttnaed. 

duties  of  court  officers,   mcawngers,  and  attendants  ln...»«t*       06 

clerks    to    justices    in 07 

term  of   otnce  of  jail   physioian 120 

jail    liberties    for    '. . . .      145 

of   stenographers   of   supreme   coUrt 254 

assistant  stenographers  for  supreme  court *2oo 

stenographers    tor    county    court 359 

designation  of  deputies  to  act   for  clerk  of  surrogate's  court..    2ri(K» 
designation  of  additional  clerk  to  exercise  surrogate's  powers..   2510 

stenographers  and  court  officers   for   surrogate's   court 2512 

clerks  to  judges  of  county  court 359 

interpreters   for   surrojeate's  courts  in 2513a 

officers  exempt  from  jury  service 1127 

proof  tff  exemption ^ 1128 

trial  jurors  in,  see  **  Jusy  and  Jurors." 

stenographer  for  surrogate's  court  in 2512 

public   administrator  for 2669 

removal  of  action  from  justice's  to  county  court 9984 

sodnty  clerk's  fees  in 3305 

sheriff's   fees    in 3308 

fees  of  constables  and  deputy  sheriflFs  for  attending  court 3312 

costs  in,  when  recovery  under  ^500  and  ^250 3228 

security  for  costs  in  county  court 3268 

records  in  register's  office  not  to  be  removed  on  subpcena 866 

defined 3398 

place  of  trial  of  actions  for  penalties  for  offences  committed  on.     983 
XiMidltff a  anfl  Tenant. 

relation  presumed  to  continue  for  twenty  years C7'? 

action  ox  ejectment  for  non-payment  of  re*'^ ISSO',  1505 

stay  on  payment  of  arrears 1506 

judgment  to  state  amount  of  arrears 1507 

restoration  of  possession  on  payment  after  judgment. . ..     -^'^K 
order  to  restore  possession  on  payment  after  judgment. . .   150C 

when  use  of  property  set  off  against  arrears 510 

action  for  waslfc  against  tenant  for  years "651 

forfeiture  of  unexpired  tertn  for  malicious  waste lOoi* 

I  summary  proceedings  to   remove   tenant,   sec   '  Summary   Pro- 

I  ,         CEEDINGS  TO  Dispossess." 

I  ' '   Warrant  to  dispossess  tenant  cancels  term  of  lease 2253 

I  action   for  accrued  rcht  not  affected  by  warrant  to  dispossess 

tenant 2253 

Atay  of  jbdgment  for  rent  pending  apper!,  stays  also  dispossess 
I  proceedings 1310 

I  liftnil  OIBee,  Commtasf oners  of. 

action  to  vacate  letters  patent,  see  "  Letters  Patent. ** 

reports  of  recoveries  of  property  escheated,  etc 1981 

tAW  Scliools. 

admission  of  graduates  as  attorneys 68 

kieaMe* 

ejectment  for  non-payment  of  rent,  see  "  Ejectment:  *  "  iJiVt- 
LORD  AND  Tenant. 

warrant  to  dispossess  tenant  cancels  term  of 2253 

action  for  accrued  rent  not  affected  by  warrant  to  dispossess . . .  2253 
power  of  committee  of  property  of  incompetent  person  to  make.  2339 
proceedings  to  lease  real  property  oi  infant  or  imcompetent  per- 
son, see  "  Sale  or  Real  Property." 

power  of  temporary  administrator  to  make 2675 

deemed  assets  in  bands  of  executors,  etc ••».....  2712 

decree  to  lease  decedent's  property  to  pay  debtc 2760 

proceedings    to   lease    corporate   real    property,    see    **  Corpora- 
TiOKs:  "  "  Saie  or  Real  Property. 
48  ?ioft 


tieaaehold* 

sale  of,  on  execatloii  as  real  property •••••••••• 1430 

I^ecaclea, 

when  payable 2721 

abatement  for  insufficiency  of  assets 2T21 

petition  to  compel  payment 27?2 

citation  on  petition 272 

when  petition  to  be  dismissed 2722 

decree  for  payment  on  giving  security 2723 

on  final  accounting   2743 

payment  of  legacy  of  infant 2746 

trial  of  claim  to  legacy  of  unknown  person 2747 

of  unknown  person  to  be  paid  into  state  treasury 2747 

payrnent  to  county  treasurer  after  two  years 2748 

petition  to  compel  testamentary  trustee  to  pay 2804 

I^ecateea.  ' 

See,  also,  "  Dkckdekts*  Estates;  "   "  Exscvtou  and  Ad- 

UINZSTRATORS;  "    "  LEGACIES." 

creditor's   action  against,  sec  "  Creditors'  Actions;  "   "  Dece- 
dent's Estates." 

not  to  be  arrested  when  sued  as  representative SS5 

execution  against  property  in  hands  of 1371 

no  execution  against  decedent,  except,  etc 1379 

issuance  of  execution  by  leave  against  decedent's  property 1380 

action  by  legatee  against  executor  for  legacy 1819.  1820 

Ijesislature. 

report  of  court  of  claims , 271 

committee  of,  may  issue  subpoena 894 

members  disqualined  as  trial  jurors  during  session. 1029 

not  compelled  to  act  as  justice  of  the  peace 2867 

no  fee  to  be  charged  for  administering  official  oath 3289 

liesitimacy. 

of  issue  of  marriage  annulled  because  former  husband  or  wife 

living     1745 

because  parties  under  age 1749 

of  issue  not  affected  by  divorce  of  husband 1T99 

of  whole  issue  presumed  in  action  for  divorce  against  wife 1700 

of  child  born  after  offence  charged  may  be  tried  in  action  of  -  • 

divorce  against  wife 1700 

divorce  of  wife   not  to  affect  legitimacy  of  child  born  before 

offence  charged  .  .  • 17<t0 

when  illegitimate  children  to  inherit  personalty 2732 

Iiettera  of  Admlnl  strati  on. 

term  defined  in  surrogate's  practice 2514 

"  intestate  "  defined 2514 

provisions  applicable  though  letters  issued  before  enactment....    2G10 

jurisdiction  of  surrogate  to  grant  and  revoke 2472 

exclusive  jurisdiction  of  surrogate's  court 3476 

conclusive  evidence  of  authority  until  reversal  or  revocation 2591 

must  be  in  name  of  people 21590 

how  tested  and  sealed 2580 

certified  copy  of  letters  on  estate  of  non-resident  to  be  trans- 
mitted to  secretary  of  state 2S0S 

L  RxoHT  to  administration. 

persons  incompetent  to  receive  letters 2661 

mar  oe  refused  for  inability  to  read  and  write  English 2612 

erdfir  ox  preference  among  persons  entitled  to 2060 

renunciatxo;*  o:  '•ight  to  administer 2663 
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INDirC. 
Letters  of  AdminlMtratiom  —  CoMtlimed* 

I.   KXGHT   TO   ADMIMXSTRATXOM ContittUcd. 

appointment  of  administrator  on  application  of  party  to  ac- 
tion against  intestate 2668 

priority  amonc^  different  letters 2602 

reckoning  of  time  upon  successive  letters 2088 

II.  PrrrrxoN.  citation  and  dbcseb. 

petition  for  letters •  •••  •  2862 

not  to  be  granted  without  citation  until  jurisdictional   facts 

proved *g» 

subpoena  to  testify  to  jurisdictional  facts  on  petition 2883 

decree  granting  when  no  citation  necessary 28^ 

who  must  be  cited 26^ 

citation  to  non-residents 26» 

when  intestate  left  no  next  of  kin 2683 

decree  on  return  of  ciution 26g 

powers  of  administrators  pending  appeal  from  decree  granting.  26^ 
suspension  of,  by  appeal  from  decree  granting 2582 

IIL  Oath  and  bond  or  administrator. 

oath  of  administrator  to  be  filed  before  letters  issued 2594 

oath  of  administrator 2884 

bond  of  administrator 2684 

with  modified  security  may  be  accepted ; 2664 

deposit  of  securities  to  reduce  penalty  of  bond 2595 

application  by  sureties  to  be  released  from  bond 812,  2600 

revocation  of  letters  for  failure  to  give  new  bond 812,  2601 

release  of  old  sureties  on  giving  new  bond 2601 

sureties  liable  for  money  received  by  administrator  in  another 

capacity 269G 

apphcation  for  new  l>ond  or  new  sureties 2597 

order  requiring  new  bond  to  be  given. 2598 

action  on  official  bond  when  no  successor  is  appointed 2609 

successor  may  sue  on  official  bond  on  revocation  of  letters^ . . .  2808 

IV.  To   COtTNTT  TRKA8URCR  OR  PUBLIC  ADMIVISTRATOI. 

when  county  treasurer  to  be  ^jr  oMcw  public  administratar. . .  2685 

powers  of  county  treasurer 2685 

county  treasurer  may  sue  in  name  of  office  without  other  au- 
thority  2685 

order  authorizing  county  treasurer  to  seize  effects  in  danger  of 

waste .^ 2665 

county  treasurer  to  return  inventory 2665 

bond  of  county  treasurer 2668 

issuance  of  temporary  letters 2666 

notice  of  issuance  ot  temporary  letters 2668 

issuance  of  letters  to  person  entitled  after  temporary  adminis* 

tration  to  county  treasurer 2660 

issuance  of  letters  of  full  administration  to  county  treasurer.  2688 

powers  of  county  treasurer  as  temporary  administrator 2666 

when  authority  of  county  treasurer  superseded 2667 

powers  and  proceedings  of  county  treasurer  as  administrator.  2868 

payment  by  county  treasurer  into  state  treasury 2668 

whei.  to  ijsue  to  public  administrator  for  Kings  county 2860 

V.  TBcrORART  UCTTERa. 

Xfrovisions  apply  to  collectors  and  special  administrators  ap- 
pointed before  enactment  2683 

nmwintment  of  temporary  administrator  not  stayed  by  appeal.  2Zf^ 

wben  temporary  administration  to  be  granted 2870 

*i   be  granted  pending  application  for  modified  security  only 

on  petition  of  next  of  kin ^ 2684 

petition  and  procedure • •••«....  2670 

of  application  for •••*•»•» 2070 
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liettera  of  AdmlniiitvatiOii -^  Co]ttttt«««« 

V.  Temporasy  letters  —  Continned. 

powers  of  temporary  administrfttor ••..•• • .  •..  26Ta 

advertisement  for  claims   >* 2973 

payment  of  debts « 2674 

powers  of  temporary  administrator  as  to  reel  property. .......  2675 

of  absentee. 2676 

temporary  administrator  of  absentee  may  provide  for  family.  ^>77 

deposit  of  moneys  by  temporary  administrator 2678 

attadiment  for  failure  to  deposit  moneys 2679 

moneys  deposited  to  be  withdrawn  only  on  order  of  surrogate.  2680 

service  of  notices « -. 26^1 

reckoning  of  time  for  or  against  estate 2682 

■  revocation  on   return  of  absentee  or  person  supposed  to  be 

dead 2685 

when  revoked  without  citation 2691 

settlement  of  account  of  temporary  administrator-  may  be  com- 

'   pelled  at  any  time 2726 

VI.  Lbttsks  with  the  will  annexed. 

when  to  issue  on  foreign  will « 9BSG 

to  issue  when  executors  named  incompetent  to  act 2tll2 

issuance  on  judgment  establishing  wiU 1863,  1864 

when  and  to  whom  granted 2643 

renunciation  or  exclusion  of  persons  having  prior  right 2644 

quaIi6cation  of  administrator 2645 

amount  of  bond 2645 

rights,  powers  and  duties  of  administrator 261S 

VII.   AnCXLLART   LETTBES. 

when  to  issue  on  foreign  administration. ...» 2696 

authentication  of  foreign  letters  for  use  itt  this  eute. ........  2701 

to  whom  to  issue * 2697 

petition 26B6 

citation  to  creditor 2698 

hearing. 2690 

bond  of  admlaistratMr «i... 4..<»» *-«•«.««. .  9699 

attdllary  admiaistrators  must  transmit  assets. . »*• ^ . • .  2700 

order  for  payment  of  debts 2701 

powers  and  duties  of  aaeillary  admiaistrators. 2702 

VIII.  Revocation. 

foi*  failure  to  give  new  bond > 812.  2599,  2601 

for  disobedience  to  ordet  to  Account 2727 

on  Subsequent  probate  of  will 2684 

grounds  of,  for  disqualification,  misconduct,  etc 26^ 

petitioh » 2686 

citation 2686 

decree 2687 

to  be  noted  in  margin  of  record , 2499 

'  testamentary  trusts  not  affected 26WI 

application  by  administrator  for  revocation 2Rft) 

accountinfr  upon  application  by  administrator  to  revoke 269^1 

When  revoked  without  citation 2691 

femdining  admitiistrators  ftiay  act  Where  letters  of  one  re- 
voked   269a 

appointment  of  successor MDS,  2693 

VDiontary  accounting  oh  revocttidA. « .* 272^ 

successor  may  compel  predecessor  to  account 2605 

may  continue  actioni*  and  special  proceeding 20^^ 

powers  of  administrators  cease  on  revotation 2608 

decree  revoking  not  stayed  by  appeal 2583 

may  require  accounting  by  administrator... 2603 

liability  to  make  restitution  on  revocation  because  sappoacd  de- 

•adsnt  living  or  will  di«:^'^v.Ted »•.•••••••«....  2604 
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See  "  GuAKOiANS.** 

l^iterm  Patent. 

liniiUtion  of  action  by  person  claiming  under.  •  •  •  * • 868 

after  annulment  of SM 

action  by  attorney-general  to  vacate  or  annul 1967 

to  vacate  to  be  brought  in  name  of  people 1984 

triable  of  right  by  jury 1968 

copy  judgment-roU  to  be  filed .1969 

transcript  of  judgment  to  b€  filed  with  county  clerk. .....  1960 

I^etter*  Rogatory. 

may  issue  in  lieu  of  commission ....•  918 

to  issue  only  on  written  interrogatories 6l8 

settlement  of  interrogatories  and  return  of  deposition 018 

Ii«tters  Testamentary'. 

for  letters  of  administration  with  will  annexed,  see  "  Lettcss 

OF    ADMIRISTSATroN,   VI." 

provisions  applicable  though  letters   issued   before  enactment..  2610 

jurisdiction  of  surrogate  to  grant  and  revoke 2472 

exclusive  jurisdiction   of   surrogate's   court 2476 

probate  ot   foreign  wills   in  this   state 2705 

I.   To  WHOM    TO  ISSUB. 

persons  incompetent  to  serve  as  executors 2612 

may  be  refused  for  inability  to  read  and  write  English ^2612 

powers  of  executors  before  issuing  of  letters '2613 

executors  not  named  in  letters  not  to  act 2613 

issuing  to  persons  named  upon  qualifying. 2636 

renunciation  by  executor 2639 

retraction  of  renunciation 2639 

selection  of  executor  under  power 2640 

exclusion  of  executor  failing  to  qualify  or  renounce 2642 

priority  among  different  letters « 2592 

reckoning  of  time  upon  successive  letters 2598 

supplementary  letters  may  issue  on  removal  of  disability....  2618 

IL  Issuance;  objections. 

when  to  issue 2636 

to  persons  named  upon  contingency 26<)6 

issuance  on  judgment  establishing  will 1SG3,  18(^1 

executor  to  be  cited  on  |ictiliou  for  probate 2^15 

must  be  in  name  of  people ......«••  2590 

how  tested  and  sealed   2590 

conclusive  evidence  of  authority  until  reversal  or  revocation.  2591 

objection  to  issuing  letters 2636 

hearing  of  objections 2687 

bond  of  executor  upon  objection  to  issuance  of  letters 2638 

objection  to  person  selected  under  power 2641 

qualification  of  executor  when  bona  required 2645 

suspension  of.  by  appeal  from  decree  granting 

powers  of  executors  pending  appeal  from  decree  granting. . , 

III.  Oath  and  bond  op  eiecutor. 

oath  of  executor  to  be  filed  before  letters  issue 2594 

deposit  of  securities  to  reduce  penalty  of  bond 2595 

sureties  liable  for  money  received  by  executor  in  another  ca> 

pacity 2606 

application  for  new  bond  or  new  sureties 2597 

order  requiring  new  bond  to  be  given 2597 

application  by  sureties  to  be  released  from  bond Aid.  &6Mi 

revocation  for  failure  to  give  new  bond ,.  812,  STtOS,  2601 

release  of  old  sureties  on  giving  new  bond 2601 

successor  may  sue  on  official  bond  on  revocation  of  letters...  2608 
action  on  official  bond  when  no  successor  is  appointed.......  2600 
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IV.  Ancillary  letters. 

authentication  of  forei^  letters  for  use  in  this  state.  .••••••  :!'!'^f 

when  to  issue  on  foreign  will If ti95 

to  whom  letters  to  issue 20H7 

petition 200S 

citation  to  creditors  2096 

hearing.   2600 

-  bond  of  executor   26B9 

ancillary  executors  must  transmit   assets 2700 

order  for  pavment  of  debts 2701 

powers  ana  duties  of  ancillary  executor 2703 

V.  Revocation. 

for  failure  of  executor  to  give  new  bond 812»  2500,  2001 

for  disobedience  to  order  to  account 2727 

on  revocation  of  probate  of  will 2684 

grounds  of,  for  disqualification,  misconduct,  etc •  2885 

petition 2886 

citation.  .  . 2686 

decree 2687 

.  testamentary  trusts  not  affected 2888 

application  by  executor   for  revocation 2689 

accounting  upon  application  by  executor  to  revoke 2800 

when   revoked  without   citation 2801 

decree  revoking  may  require  accounting  by  executor 2003 

not  stayed  by  appeal   2583 

voluntary  accounting  on  revocation 2728 

revocation  to  be  noted  in  margin  of  record 2490 

powers  of  executors  cease  on  revocation 2003 

remaining  executors  may  act  where  letters  of  one  revoked..  2002 

appointment  of  successor   2006,  26QR 

successor  may  compel  predecessor  to  account 2605 

may  continue  actions  and  special  proceeding's.... 2605 

liability  to  make  restitution  on  revocation  because  supposed 

decedent  living  or  later  will  discovered. •••  2004 

liibel. 

included  in  term  "personal  injury" 8343 

limitaticm  of  action   « SSI 

joinder  cJ  causes  of  action  for 484 

.  pleadinr:  application  of  defamatory  words 635 

plea      .    justification   docs  not  bar  evidence  of   mitigating  cir- 
cumstances   535 

preference  r  f  actions  for 701 

fair  newspaper  report  of  public  proceedings  not  libelous.  1007,  1908 

costs  when  recovery  is  less  than  $50 3228 

excepted  from  jurisdiction  of  justice's  court. 


of  Albanv  city  court 3223 

of  Troy  justice*::  court 3223 

Iilbrarlea. 

not  rubject  vo  judicial  supervision.... , 1804 

*  >  action  to  dissolve  corporation 19M 

to  action  by  neonle  to  annul  corporation 180i 

exceptcf'    Trom  provisions  for  voluntary  dissolution  of  corpora' 

tions a«l 

appointment  jf  librarian  for  appellate  division 221 

I4««n«e«* 

of  Innkeepers  may  be  ordcrrd  to  be  destroyed. •••••••••••••••      S 
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L   IX  GSKESAI.;   KI8CEZXAKX0US. 

foreclosure  of  mechanics*  llcnt  on  real  property,  see  "  FoH 
closure;  ••  "  Mechanics'  Liens," 

of  chattel  liens,  see  "  Foreclosure," 

of  mortgages,  see  "  Foreclosure." 
proceedings  to  enforce  liens  on  vessels,  see  "  Vessels.** 

*•  lienor  "  defined ,_^„ 

Hcnor  included  in  term  "  owner  "  in  condemnation  law 3358 

of  attorney  on  cause  of  action  for  services 68 

not  affected  by  client's  settlement 60 

effect  of  filing  notice  of  pendency  of  action 1671 

action   to   establish,    etc.,    triable   in    county   where  property 

situated 982 

creditor  consenting  to  insolvent's  discharge  must  relinquish.  2158 
barred  by  sale  on  foreclosure  by  advertisement  after  notice 

to  lienor 22)95 

must  be  stated  at  time  of  judicial  sale  of  real  property 1678 

taxes,  ete.,  to  be  paid  from  proceeds  of  judicial  sale 1671 

n.  Or  JUDGMENTS. 

on  personal  property,  acquired  on  issuing  of  execution 1405 

order  of  preference  among  executions 1406-1408 

on  real  property,  judgment  not  a  lien  until  docketed 1250 

not,  until  judgment'roll  filed , 1250 

of  judgment  of  court  ot  claims 269 

of  final  judgment  in  replevin 1730 

of  judgment  of  justice's  court 3017 

In  New  York  of  order  to  enforce  fine  of  delinquent 

juror 1117 

of  unpaid  jury  fine  in  Kings  county.... 1156 

for  necessaries,  etc.,  on  earnings,  trust  income,  etc 1391 

discharge  of  lien  for  unpaid  jury  fine  in  Kings  county 1157 

judgment  entered  after  death  of  party  not  a  Hen 1210 

continues  for  ten  years  only  after  docketing. 1251 

time  of  stay  not  included  in  ten  years'  period 1255 

binds  after-acquired  property 1251 

acquired  by.  levy  after  ten  years 1252 

not  a  lien  on  interest  in  land  under  executory  contract 1253 

when  against  party  bjr  fictitious  name  12.'>1 

amendment  of  judgment  against  party  by  fictitious  name 1251 

purchase>money  mortgage  ranks  prior  to  judgment   1254 

•rdor  auspendinff  lien  ot  judgment  on  appeal   12-')6 

operates  from  entry  on  docket   1257 

in  counties  where  transcript  filed 12.^8 

restoration  on  affirmance  or  dismissal  of  appeal 1259 

cancellation   on  filing  of  satisfaction-piece 1260 

not  affected  by  cancellation   of   judgment   after   discharge   in 

bankruptcy   1268 

does  not  attach  to  real  property  acquired  after  discharge  m 

bankruptcy 1268 

•fter  reversal  or  Modification  and  pending  appeal  to  court  o* 

contmues  three'  and  a  half  years'  after  letters  on  estate  of  de- 

ceased  debtor 1880 

attaches  to  surplus  value  of  homestead  over  $1,000 140? 

preserving  lien  of  original  judgment  for  purpose  of  contribu- 

tlon  after  sale  on  execution 148o 

•ntry  on  docket  to  preserve  lien  of  original  judgment  to  en- 

foree  contribution •  -  •  •  1488 

•Cainst  executor,  etc,  not  a  lien  on  decedent's  realty,  unless, 

^C • • 1823 

•reference  In  creditor's  action  on  realty  not  aliened  over  in« 

dividual  debt  of  heir,  etc • .  • .  • •  •  ■  1863 

In  crrtiitor'i  action  not  lien  on  realty  aliened  before  notice 

of  Ks  pendens  or  entry •  •  •  loW 

Wk  affected  by  order  exempting  insolvent  from  arrest  or  im- 

prifonment *1~ 
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INDBX. 
Mens  —  Contlniied. 

III.  As  AFFECTED   BY   PARTITION. 

lienors  may  be  made  parties  in  |)artitloii.  •••••,•« 1539,  1541 

reference  to  inquire  as  to  partition... ••,•••• 1561 

publication  of  notice  to  prove    liens ISffi 

direction  for  sale  free  from  lien  of  debts  of  decedent 1533 

on   actual    partition,    lien   on   undivided   share   attaches   only 

to  part  assigned  to  share 1540 

payment  into  court  to  satisfy  liens  on  shares  of  proper(^y  spid.  1563 

application  by  lienor  for  money  paid  into  court 1564 

payment  and  satisfaction  of  liens  on  shares  of  lands  ^Id.  1B65,  156D 
final  judgment  confirming  sale  bars  liens  not  proved  ftlter 

notice , 1578 

IV.  As  AFFECTED   ST  ACTION  FOR   DOWBR. 

inferior  liens  attach  to  residue  on  adnteasnremc&t 1615 

reference  to  ascertain  prior  to  sale  to  |>ay  dover  in  gross. . . .  1621 

property  may  be  sold  xree  from  or  subject  to  liens 1622 

Ufe  Bstateo. 

See,  also,  "  Life  Tenant/* 

division  in  partition  when  life  estate  exists  In  undivided  share:.  1553 
investment  of  proceeds  of  land  sold  in  partition  paid  into  court 

for  benefit  of  life  tenant 1583 

action  for  waste  against  tenant  for  life 1651 

forfeiture  of,   for  malicious  waste 1665 

life  tenant  holding  over  liable  for  full  profits 1664 

sale  of  life  estate  of  infant  or  incompetent  for  gross  sum 2363 

%4li^  Tenant. 

Proceedings  to  discover  dsatb. 

petition  for  production  of  tenant 2308 

contents  of  petition  2309 

service  of  petition  and  notice 2301 

when  commission  to  issue 2306 

order  to  produce  before  court  or  referee 2305 

service  ot  order  to  produce 2306 

hearing  before  referee 2306 

powers  of  referee 2306 

compensation  of  referee , 2306 

habeas  corpus  to  produce  life  tenant 2307 

report  of  referee    2306 

dismissal  of  petition  on  production  or  proof  of  existence. . . .  230Q 

costs  on  dismissal  of  petition 2309 

deemed  dead  if  not  produced  and  existence  not  proved 2310 

order  to  let  petitioner  into  possession , 2310 

commission  to  issue  if  life  tenant  witbont  th«  stat* 2811 

dismissal  for  failure  of  petitioner  to  take  out  commission....  2311 

open  commission  may  issue  without  interrogatories... *.*.,..  231*^ 

return  of  commission   , , . . , , 2312 

petitioner  to  give  notice  of  execution  of  comqiissifn* « . .  • . 231S 

service  of  notice  of  execution  of  commission ,.., 2313 

{towers  of  commissioner 2314 

ife  tenant  must  be  produced  before  commissioner. « 2S14 

taking  of  testimony  before  commissioner* •• 2814 

proceedings  on  return  of  commission 2315 

costs  of  proceeding   2816 

restoration  of  property  on  proof  of  existence  of  Ufe  tenant. .  2317 

action  by  person  evicted  for  rents  and  profits 2818 

order  presumptive  evidence  only  in  eiectmei.t «.•..,...  2819 
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Liatifa-Hona  of  Acllonn* 

cases  included   within  the  statute    .....,•..  414 

special  proceedings  included  within  the  statute 414 

state  subject  to  same  limitations  as  private  persons   H80 

against   non-resident  on  demand  barred  at  domicile   390 

cause  of  action  arising  in  another  state  31K)a 

hank  notes  and  bills,  etc.,  used  as  money  excepted   393 

cause  of  action  barred  by  statute  cannot  be   used  as  defence  or 

counterclaim   397 

presumption  of   satisfaction   of  judgment    ju  ■  -  ■  '^^^ 

must   be    pleaded    ?!.,.  413 

pleading  presumption  of  payment  of  judgment 378 

I.  For  seal  psor£RTy. 

by  state. *t •••* «4...  302 

bv  grantee  of  state 963 

alter  annulling  patent  or  grant 364 

seizin  within  twenty  years  necessary 365,  366 

within  twenty  years,  action   for  dower  .^ 1596 

within  one  year,  ejectment  for  encroaching  wall 1499 

entry  effectual  only  when  action  begun  within  one  year 367 

possession  presumed  from  legal  title 368 

occupation  presumed  to  be  under^  legal  title. . .  .^ 368 

adverse  possession  under  written  instrument  or  judgment....  369 

what  constitutes * . . » 370 

adverse  possession  not  founded  on  written  mstrument 371 

what  constitutes. •• 372 

relation  of  landlord  and  tenant  presumed  to  continue 373 

right  of  possession  not  affected^ by  descent  cast ....«••••••••  374 

disabilities  from  infancy,  insanity  and  imprisonment 87S 

IL  Actions  othek  than  to  ascovEa  asAL  paopESTT. 
1.  IVithin  twenty  years, 

scaled  Instruments.  •    .•.•«.*••• •••••• 881 

to  redeem  from  mortgage.. •••«.•••..••• 879 

OB  judgment  of  court  of  record ••••••*••.«•••     376 

8.  tVithin  ten  years. 

actions  not  otherwise  provided  for •.•;.....•.     388 

by  state  to  recover  public  funds •..«....•••  1973 

proceedings  supplementary  to  execution 2435 

application   to  vacate   or  modify   decree   of   probate   of 
heirship 2658 

B  tVithin  seven  ytors, 

application  for  leave  to  defend  after  Judgment  by  default 
on  service  by  publication • , 44S 

4L  Within  sU  years. 

simple  contracts.  .  ••••••.••«••»...••••«••••.• 882 

to  recover  chattel    882 

for  fraud •*.  882 

to  establish  will  382 

lilltiry  to  prtperty  382 

personal  itijury 382 

judgment  of  court  not  of  record 382 

docketing  transcript  of  judgment  of  justice's  court 8017 

•b  Within  Hifs  ^ears, 

to  annul  marriage  ••••••••.»••••••••••  1752 

divorce.  •  ...• • •...• 1758 

iL  Within  four  years, 

action    tm<!er    unproved    wiU    against    purchaser    from 

beir. 2628,  2771 
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U.  Actions  other  than  to  recover  real  fropertt  —  Continued. 

7.  IVithin  three  years. 

against  executors,   etc..   to  recover  chattel 383 

for  taking  or  detaining  personal  property 383 

for  personal  injury  resulting  from  negligence 383 

for  penalty  to  person  aggrieved 383 

for  penalties  against  directors  and  stockholders  of  banks 

^,         and  moneyed  corporations 3IVI 

against  constable  for  official  acts  or  omissions 383 

for  non-payment  of  money  collected  on  execution 3S3 

proceedings  to  sell  real  property  to  pay  decedent's  debts.  2750 

&  Within  two  years. 

for  causing  death  by  negligence 1902 

for  damages   for  encroaching  wall 1499 

assault  and  battery   • 3^ 

criminal  conversation 384 

false  imprisonment.  • S84 

forfeitures  to  state   384 

libel 384 

malicious  prosecution 384 

malpractice 384 

penalties  to  the  state 384 

by  state  for  penalty  recoverable  by  any  person  who  may 

sue 387 

seduction 381 

slander 384 

to  revoke  probate  of  will 2G53a 

motion  to  vacate  judgment  for  error  in  fact •••••  1290 

9.  Within  one  year, 

ejectment   for  encroaching  wall 1490 

for  seizure  of  strays 3107 

penalty  recoverable  by  any  person  who  may  sue •  387 

against  sheriff  for  omcial  act  or  omission. » 385 

against  coroner,  for  official  act  or  omtauon 385 

against  officers  other  than  sheriff,  etc.  for  escape 385 

application  to  surrogate  to  revoke  probate  of  wiU 2M% 

motion  to  vacate  judgment  for  irregularity.  •••• 1282 

10.   Within   six   months. 

on  claim  rejected  by  executor  or  administrator 1^ 

notice  of  claim  against  state ^W 

11.  Within  four  months. 

relief  by  certiorari  to  review  determination •••  2125 

12.  Within  three  months, 

by  claimant  for  taking  chattel  in  replevin 1710 

ni«  Disabilities. 

must  exist  when  right  of  action  accrues. .» • 4^ 

several,  no  limitation  until  all  removed •  400 

of  aliens   during  war * 404 

of  next  of  kin,  legatees  and  creditors 392 

by  infancy,  insanity  and  imprisonment  for  crime 306 

in  action  to  revoke  probate  of  will ...•••••.....  2653a 

in  action  against  purchaser  from  heir,  or  devisee  under'  un- 
proved will 2^ 

on  application  for  certiorari  to  review  determination 2126 

In  action  for   dower 1506 

#n  motions  to  vacate  judgments  for  irregularity  or  error  In 

fid.  • IM 
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INDIDX. 
IdnkittLtionm  of  Actloa«  —  Comtflm««Ai 

IV.  iNTXBXtJfTlOll    AND   SUSTSHSIOX. 

jMtrtial  payment  avoids  presumption  of  pa]rment  o£  judgment.  9f% 

avoiding  effect  of  return  of  execution  partly  satisfied 87l 

acknowledgment  or  new  promise  to  be  in  writing 886 

of  action  for  dower  by  written  acknowledgment 1596 

when  admission  of  executor,  etc..  does  not  prevent  running 

against  proceeding  to  sell  decedent's  real  property 2756 

by  action  against  unincorporated  association 1828 

by  death  of  creditor 402 

of  debtor 408 

where  debtor  dies  within  state , 408 

without  the  state   891 

absence   from  state   401 

concealment  within  state 4|>1 

period  occupied  by  action  to  recover  property  of  decedent. . . .  408 

by  futile  submission  to  arbitration 411 

stay  by  injunction  or  other  order  excepted 406 

cause  of  action  pleaded  as  defence,  etc.,  in  discontinued  ac- 
tion   412 

termination  of  action  otherwise  than  by  judgment  on  merits..  406 

reversal  of  judgment   406 

claim  of  executor,  etc.,  against  estate 2781 

V.  Whxn  action  accrues;  computation  op  pseiod. 

periods  to  be  computed  from  accruing  of  right  to  relief 416 

when  demand  essential  to  cause  of  action 410 

computation    when    defendant    without   state  on    accruing   of 

cause.  401 

actions  by  executors,  etc.,  to  recover  personal  property 892 

when  cause  accrues  on  current  account 886 

on  covenant  of  seizin  or  against  incumbrances 381 

by  legatee  against  executor  for  legacy 1818 

by  principal  against  agent,  for  misconduct 407 

VI.    COMMKNCEMKNT  OP  ACTION. 

court  cannot  extend  time  for  commencement  of  action 784 

by  service  of  summons 898 

attempt  to  commence  equivalent  to  commencement 399 

requisites  of  attempt  to  commence 890 

in   court  not   of   record 400 

service   of    summons    by   publication    after   attempt  to   com- 
mence.    488 

presentation  of  petition  to  surrogate  is  commencement  within 

sutute. 2617 

liiquort. 

not  to  be  sold  in  court-house  during  sittings 82 

punishment  for  illegal  sale  in  court-house 88 

not  to  be  sold  or  used  in  jails 128 

permit  to  use  liquors  in 129 

Justice's  court  not  to  be  held  in  room  where  traffic  in  liquor 

authorized • 3868 

LI*  Pendens. 

See  "  NoTicx  op  Pendency  op  Acnoji,'*  » 

lilTlnaraton  Connty. 

stenographer  for  county  court  • •••••••••••«^« ••••••  861 

allowance  to  grand  and  trial  j^ors   ^ 8314 

I^oan  Companies. 

excepted  from  provision  for  voluntary  dissolution •  2420 

42  ]3ia 


INIXBX. 

UoBV  Island  Citrf  Citr  Vmmaet  •€» 

is  a  court  of  record   '. •••••••••••••••••••••         S 

^ppMtiB  lost  paj>ers  and  pleadingfs 728 

proof  of   loss   and    contents   of    ibstrtiment    for    paymefit   of 

money  on  entry  of  judgment  by  default 1213 

action  to  establish  loSt  will 1S81 

evidence  required  to  establish  lost  or  destroyed  will 1865 

action  upon  lost  bills  and  notes.  .4 1917 

indemnity  to  be  given  on  judgment  or  los^  bill  or  note 1917 

state  and  ita  ofhcera  may  recover  on  lost  bill  or  note  without 

siving  indemnity ...*.*...  1918 

probate  of  lost  or  destroyed  will * 2621 

tiinAtl^*. 

jurisdiction  ovci*  ciistody  of  p^i-toii  and  care  of  pl-operty 2220 

appointment,  powers  and  duties  of  committee   of  person  and 
propei'ty,  8e«  "  Committee  of  PsttsoN  akd  Propssty  of  In- 

COMJPBTEP^T    PfeHSONS/* 

special  proceedings  to  tell,  mortgage  or  lease  real  property,  see 
"  SALS  OF  Kekl  PaOPEfttT.*' 

to  be  discharged,  if  arrested ?tf>4 

£dAnot  be  pdrty  to  submission  to  arbitration 2365 

ddceptkiice  of  dower  in  gross  in  lands  sold  for  decedent's  debts  2793 

application  to   release   inchoate   dower  right  of 2^^ 

order   on    application 2361 

court  tAky  compel  specific  performance  of  contract  made  by. .  2S44a 

I.  Seavrcs  of;  AppEAfcAircE. 

Service   of    summons  on 426 

may  be  dispensed  with  by  order » 429 

oh  person  designated  in  order 427 

desi^ation  of  person  to  receive  summons 427,     428 

service  of  summons  on  committee  by  jpubllcation 438*     439 

appointment  of  special  guardian  ad  Utem 428 

special  guardian  ad  litem  excludes  committee  from  control...     428 

service  of  citation  from  surrogate's  court  on. ^S^ 

designation  of  person  to  receive  citation 2S27 

appointment  of  special  guardian  by  surrogate 2530 

of  special  guardian  ad  litem  to  exclusiott  of  committee.  2527 
notice  of  application  to  surro^te  to  appoint  special  guardian.  2531 
appearance  of,  in  condemnation  proceeding 3363 

II.    LlMITATlOKS   OF  ACTIONS  AOAtlfST. 

disability  by  insanity  excepted  from  lifaiiUfiOn 375,     396 

to  move  to  vacdtc  judgment   , 1291 

rights  saved  against  judgment  of  ^Jecimerit  by  default 1527 

action  for   dower   1596 

new  trial  of  action  to  determine  claim  to  real  property 1046 

application   for  certiorari  to  review  detefmihaUoti 2126 

III.   9rPEftVfi!7tKt:   IVSANTTY    AS    AFFlfcTtHG   TtSTlMONt    ARD    PKOCtSD- 
INOS. 

testimony  at  former  trial  of  party  since  insane 830 

on  submission  to  arbitration 2382 

testimony  on  probate  of  person  since  become  insane  admissible 

on  application  to   revoke    2651 

remai;iing  executors^  «tc.,  may  act,  if  one  becomes  insane...  269S 

revocation  of  letters  of  sole  executor,  etc.,  for  insanity 2683 

proceedings  on  appeal  from  justice  who  becomes  insane 3006 

iV.  Actio*  to  awkui.  makriage  of. 

lunacy  ground  for  annulling  marriage 1743 

action  by  relative : , 1747 

action    by   next   friend    17<S 

legitimacy  of  issue  of  marriage 17<^ 

order  allowing  next   friend  to  sue 1755 

131  < 


IKDBX. 

Lvnatlo*  —  Contlnved* 

V.  Action  to  compel  conveyancx. 

when  maintainable;  • SS4S 

who  may  maintain 2S46 

committee  may  be  directed  to  execute  conreyance.  ..........  2347 

VI.  Partitiok  wr  agrkemsnt. 

application  by  committee  for  authority 1590 

c6titent9  of  petition 1591 

notice  of  application 1591 

to  superintendent  of  state  institution 150O 

court  may  authorize  idl» 

authority  to  committee  to  execute  releases 1502 

effect  ot  releasea 159A 

BI. 
BI«t}. 

service  of  summons  by 436,  440 

service  of  papers  on  attorney  by , ,...,..  79T 

on  attorney  residing  in  another  state ,..  60 

double  time  when  paper  served  on  attorney  by  mail 798 

time  for  ^rvice  ot  notice  of  trial  by 798 

deposit  of  papers  in  branch  post-office  in  New  Yorjc  city. 801 

return  of  deposition  by , , « . .  907 

Mallolons  Prosecution. 

included  in  term  **  personal  injury  *' 3348 

limitation  of  action 384 

costs  when  rscovery  is  less  than  $^ , , « « • . .  3228 

excepted  from  jurisdiction  of  justice's  court 2863 

of  Troy  justice's  court ****** 

of  Albany  city  court * 

Malpvsuttice. 

limitation  of  action 884 

order  of  arrest  in  action  for , 648 

in  justice's  court 2806 

MandKiniis. 

I.  General  provisions. 

a  state  writ  1991 

for  general  provisions,  see  "  Whits." 

when  granted  at  apecsal  term * , . .  2068 

at  term  of  appellate  division , 2068 

return  to  first  writ ,,...,..  2073 

.failure  to  make  return  pumshablo  aa  con  tempt..  •... 2073 

oral  pleadings  abolished   ^ 2080 

general  rules  relating  to  pleadings  applicable ,,,.  ^08Q 

writ  and  return  not  required  to  be  verified 308(^ 

to  be  amended  only  by  leave  of  court. * 2080 

cannot  be  stricken  out  as  sham. 2080 

eepy  writ  or  return  not  required  to  be  served  on  attorney. .  2080 

preference  of,  on  calendar ,.,.... 792 

alternative  or  peremptory   v 2067 

|t.  Alternative  writ. 

how  granted ,.,••,,.•.,  ^ ,..,..-.. .  206T 

Bode  of  service  , ,.,..,.,,,,,, 2071 

on  court  or  judges   ,.,,....,,,.  t 2071 

on  corporation ,.,,.,,,..'. 2071 

on  board  or  body  other  than  corporation 2071 

where  returnable , ^. .....  ^.  2072 

motion  to  set  aside  writ 1079 

KTvicc.  ..  * .«  a076 
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IKDBX. 

Bf ABdaniiis  —  Continued. 

II.  Altbknatxvk  writ  —  Continued. 

form  of  alle^tions  ••••• •• 201V 

joinder  of  grievances .•.•••  207C 

demurrer  to  writ , ..•••...••... • 207S 

5 rounds  of  demurrer   • 2076 
emurrer  to  part  and  return  to  part. ••<>  2076 

how  return  made • 2074 

form  of  denials  and  allegations  in  return 2077 

defences  in  return  to  be  separately  stated  and  numbered....  2077 

further  return  cannot  be  compelled 2078 

demurrer  to  return 2078 

service  of  notice  of  filing  return  or  demurrer 2061 

after  issue  joined,  proceedings  are  same  as  in  action 2062 

when  issue  of  fact  arises 2079 

issues  of  fact  triable  by  jury. 2063 

where  issue  of  fact  triable 2084 

from  appellate  division,  where  issue  of  fact  triable 2064 

where  issue  of  law  triable 20^ 

rendition  of  verdict,  decision,  etc 2083 

final  order  may  be  entered  and  docketed  as  judgment 2082 

judgment-roll  on  final  order 2062 

finsd   order   in   favor   of  people   or  relator  must   award  per- 
emptory writ 2062 

recovery  of  damages  hj  relator 2066 

costs  on  final  order  discretionary 2066 

stay  of  proceedings;  how  made 2069 

extension  of  time  to  make  return  or  do  other  act 2069 

appeal  from  final  order •••. 2067 

stay  of  execution  pending  appeal •.... 2067 

.  IIL      PEKEMPTOaY  WRIT. 

when  issued  in  first  instance ••.. 2070 

notice  of  application   • 8070 

Mrvice  of  notice  of  application  on  boards  of  three  or  nore.  •  2070 

where  peremptory  wnt  returnable 2W2 

motion  to  set  aside  or  quash  writ •.••..•••.  2075 

service. • 2075 

how  return  made  to  peremptory  writ ;••..  2074 

to  issue  on  final  order  on  alternative  writ *.....  20R2 

costs  to  be  awarded  as  on  motion 2060 

not  to  exceed  $50  and  disbursements 2066 

stay  of  proceedings   2069 

extension  of  time  to  make  return  or  do  other  act 20S) 

fine  for  disobedience  by  public  officer  or  board • 2000 

appeal  from  final  order 2067 

stay  of  execution  pending  appeal. •••••• •••••...  2067 

Mamdnte. 

defined.  •  .  .,•,.•.•*..,..• ••.•..«•• 884C 

summons  deemed  mandate • 416 

requisition  in  replevin,  deemed  mandate 1004 

disobedience  to,  a  civil  contempt ••..• •       14 

abuse  of.  a  civil  contempt 14 

duties  ox  sheriff  as  to  service  and  execution  of..... 100-119 

of  surrogate's  court;  how  executed  and  returnable 261S 

of  justice  of  peace;  requisites •....  3185 

blanks  prohibited ..•«....  3135 

deputizing  private  person  to  execute. ..•.. Sl.'W 

constable  to  execute  in  person ..«•  S1B7 

sheriff  to  act  when  execution  resitted... S188 

Maanfaotwlav  Corpora tl  on*. 

•trtala  ci^ployeet  exempt  from  jury  tertlct.  •«•••••••••*•••••  IM 
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INDEX. 

Haps. 

on  filo  in  Kew  York  county  for  twenty  years  presumptive  evi- 
dence.  .«.••• ••••••••••••••    96i 

Hsuri^e  Oavaes. 

I«  CITY  COURT  OF  NKW  TOBK. 

jurisdiction , , .•#....••     817 

order  of  arrest , 8177 

rules  regulatinff  arrest 8177 

contents  of  order  of  arrest 3178 

service  of  summons  and  order  of  arrest. 8179 

execution  of  order   3179 

bail  or  deposit  before  return 3180,  3181 

after  return 3182 

custody  of  defendant   3183 

return  of  sheriff  3184 

appearance  and  proceedings  after  return » 3186 

Sheadings  may  be  oral  or  written 3185 
[emand  for  jury  trial 8186 

preference  of  trial 3186 

trial 3186 

ordinary  action  may  be  brought  for  like  cause 3187 

Harriase. 

breach  of  promise,  see  "  Breach  of  Promisb  to  Marry." 

original  certificate  of,   presumptive  evidence 928 

original  record  of,  presumptive  evidence 928 

certified  copy  of  certificate  or  record  presumptive  evidence 998 

after  divorce  for  adultery 1711 

action  for  divorce,  see  "  Divorce." 

for  separation,  see  "  Separation.*' 
Action  to  anmuu 

by  woman  married  under  sixteen 1742 

Ctiuses  for  annulment   1748 

who  may  sue  on  ground  that  narty  under  age  of  consent. . . .  1744 

on  ground  that  former  nnsband  or  wife  living 1745 

legitimacy  of  issue  of  marriage  annulled  because  former  hus- 
band or  wife  living   1745 

because  parties  under  age   1749 

by  relative  on  ground  of  idiocy 1716 

by  relative  of  lunatic   1747 

by  next  friend  of  idiot  or  lunatic 1748 

legitimacy  of  issue  of  marriage  with  idiot  or  lunatic 1749 

.     on  the  ground  of  force,  duress  or  fraud 1750 

custody  and  maintenance  of  issue  of  marriage  annulled  for 

force  or  fraud 177)1 

who  may  maintain  on  ground  of  impotency 1752 

to  be  brought  within  five  years 1752 

nature  of  action  to  be  indorsed  on  summons 1774 

service  of  summons  by  publication 438,  430 

proof  of  service  of  summoos  1774 

when  and  how  issues  referred  1012 

trial  and  proof  of  facts 1753 

right  to  jury  trial 1753 

on   reference   testimony   and   proceedings   to   be   certified    to 

court  with  report 1229 

on  reference,  judgment  to  be  rendered  by  court 1229 

entry  of  judgment  by  default   1774 

entry  of  interlocutory  judgment  1774 

final  judgment  after  three  months 1774 

conclusive  effect  of  judgment 1754 

order  allowing  next  friend  of  idiot  or  lunatic  to  sue 1755 

interlocutory  judgment  may  award  costs 1774 

docketing  judffment  for  costs 1774 

execution  on  interlocutory  judgment  for  costs,  when  to  issue.  1774 

]|laTr|e.ct  "Womon. 

may  sue  or  defend  as  if  single 450 

may  confess  judgment • 1273 

damages  to  person,  estate  or  character  "-^   Yeoarate  property...  450 


INDBX. 

Sfarrfed    'Woman  —  Continued. 

husband  not  proper  party  in  action  for  tortious  «ct  of  wife, . . .     450 

judgment  for  or  against 1206 

hom^tead,    exemption    of    189Q-14^ 

may  release  to  Iiusband  inchoate  doti'cr  in  property  in  partition.  ISn. 

damages  for  slander  are  separate  propf rfy  . , , , . , 1906 

distribution    of    estate    of     ,,,,,,,,.,...  2734 

appointment  of  guardian  of  property  of  infant;  , , . . .  2R21 

petition  for  appointment  of  guardian  . , , . . . ,  4^822,  2824 

guardian  of  person  not  to  be  apppint^ ,..,...,, 2825 

Marnlial. 

appointment  of,  by  court  of  claims ,...., ,.,,,...  288 

to  execute  certain  mandates  of  N.  Y.  city  court  ..».., 880 

fees  of,  on  execution  of  mandates .,,«...  839 

limitation  of  action   for  non-payment  of  money  t^U^ictfdf-*. ..  883 

aiAHteT  and  Servant. 

employee  of  party  disqualified  as  juror , ,,,,.,...  1180 

summary  proceedings  to  dispossess  employe ,,,..,...  2231 

collection  of  wages  of  working  women   ^  %  t « . .  8167 

judgment  for  wages  enforceable  against  ^niiftpi  (rm^  iffC<Hne> 
etc 1891 

Materialman* 

defined f t^ir**  S386 

Matrimonial  Action*. 

action  to  annul  marriage,  tee  "  MAWBTAOffc'* 
for  divorce,  see  ♦*  I>ivorce.** 
for  separation,  s^e  **  Sspasation." 

of  "New  York  may  change  place  of  holding  court «..,««r«.«|..,       42 
of  city,  other  than  Kew  York,  may  act  ii)  surroga^'i  ^bwnce 
on  petition  for  discovery  of  property  wH)u|<44**fr« 3706 

Ha^or's  Conrt  of  Hudson. 

See  "  Hudson,  Mayo&'s  Couxt  or  tUM  Cm  ^wj* 

M^^banl^s*  Lien*. 

I.  General  raovtsioirs, 

purpose  of  title  ., •.•••• •••••t 8886 

definitions.  .  «   .*»*..*.*. •••••••.•.. 8898 

to  be  enforced  by  action 8300 

jurisdiction  o(  action « 3399 

of  N.  Y.  city  court , 316 

of  city  court  of  Yonkers 3203 

enforcement  under  contract  for  public  impFovcsieat 3400 

provisions  apply  to  courts  of  record  only  except  at  otherwise 

provided. 3401 

preference  oyer  contraxrtors   8414 

judgment  for  delivery  of  property  in  lieu  of  money-- ••••*-•  3416 

foreclosing  lien  on  public  improvement ««..  3418 

foreclosing  lien  on  railroad  property 3419 

n.  In  couars  of  recoed. 

consolidation  of  actions  by  different  Honors « 8401 

joinder  of  lienors  as  plaintiffs • ,..«,,•••  8402 

necessary  parties  defendant   ,..,..  1 ... .  3402 

waiver  of  defendant's  liep  by  failure  to  plead.  ••.,.••.,,,.. .  3402 

equities  of  lienors  to  be  determined ifv.-ff* r*«  8403 

costs  and  disbursements   , , 3411 

Judgment  for  debt  on  failure  to  establish  lien ttM**i  ^412 

offer  to  pay  into  court ••••••••#••«•••  9wi 
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INDBX. 

Ble«]iajilcs*  Mens  —  Contlnved. 

IX.  In  cotniTS  op  kecokd  —  Continue 

judgment  for  deficiency ,., ,,,.,.,.,..•.,....  8416 

notice  to  lienor  to  begin  action , 8417 

cancellation  for  failure  to  begii^  action,.., «**;v  3417 

III.  In  couiTS  MOT  or  k^coro. 

action  to  be  commenced  by  personal  a^rvift  wltbifi  atatp 8404 

complaint  to  be  verified  8404 

necessary  allegations .,.,,.,  3jM^ 

form  and  service  of  summons t  * ?  •  • 3404 

substituted  service  of  summons I 3405 

joinder  of  issue  by  verified  answer, .,,..,., 8406 

ludgraent  by  default ,..*..  34(Kt 

trial  of  Issues , t 8407 

enforcing  judgment   for  defendant , 8407 

executions 3408 

appeals  from  judgments   .' ,.  84PQ 

filing  transcripts  of  judfrmentt :....'  SllO 

cost*  and  dtsbursementa  ^, . , • 3411 

offer  to  paj  into  court •• 9418 

militia. 

action    by   attorney-general    to   try   title   to   or    forfeit   military 
office,  sec  "  Quo  WAaRANTO."  ' 

governor  may  order  out  to  assist  sheriff , 107 

sheriilF  may  require  aid  of,  to  overcome  resistance 104 

pay,  pensions,  rewards,  arms,  etc.,  exempt  from  execution,  1803,  80S$ 

no  fee  for  admioiatering  oath  to  officers , 828D 

officers  and  privates  exempt  from  Jury  aervioe. ....  1080,  1081,  1127 

proof  of  exemption    , 1082,  1128 

persons   honorably  discharged  after  five  years'  serWce  exempt 

from  jury  service 1030,  1081.  1127 

proof  of  exemption    1082,  1128 

officers  to  certify  to  jury  commissioner  in  New   Yerti  persons 
performing  military  duty  ..•• ,.*•••••  1063 

Mladem^aner. 

punishment  of  misdemeanors  created  by  act 8846 

sale  of  liquor  in  court-house  of  court  of  record , ,  3^      33 

Valaiy fully  practicing  as  attorney  in  New  Yor)c  citv, 64 

permitting  person  to  practice  unlawfully  In  New  York  city....       64 

auspansion  or  removal  of  attorney  on  conviction 67 

deceit  or  collusion  of  attorney , 70 

purchase  of  claim  by  attorney ,..,.,,..  73,       75 

illegally  inducing  business   , « • , . . . .  74.       75 

df fcpp^.  of  prosecution  by  former  prosecutor , r « •  • .       80 

by  partppr  of  prosecutor , ,  T8.       80 

refusal  to  assist  sheriff  when  commanded 106 

failure   to    separate  civil   and    criminr.1    and    male  and    female 

prisoners , «.......,.,..     125 

illegal  sale,  etc.  of  liquors  in  jail 130 

permitting  prisoner  for  contempt,  etc.,  to  go  at  large, , , 157 

•seisting  or  conniving  at  escape t  •  •  1 1  r     1^0 

refusal,  neglect  or  delav  of  officer  to  make  search....,,,.,,..  061 
false  certificate  of  physician  to  juror  in  New  York. ...,,,,....  1120 

bribery  of  officer  by  juror  in  New  York 1122,  1128 

concealment  ot  ofter  to  take  bribe  from  juror  in  New  Vork 

coaaty 1124 

wilfbl    neglect  of  duty   \>y   commissioner   of  jurors   pf   Kipgs 

county. ,.»,*,.,.  1159 

refusal  of,  or  false  information   to  commissioner  of  jurors  of 

Kings  county • i . , .  1160 

auppression  of  jury  notice  ip  Kings  county , . .  1160 

physician  giving  false  certificate,  etc.,  to  juror  in  Kings  CQUPtT-  1^61 

of  property  by  officer  making  sale,  etc t«««**<f  1678 

1819 
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Misdemeanor  —  Continued. 

vexatioui  and  unauthorized  suit  in  name  of  another  or  fictitious 
person 19(M 

refusal  of  usurper  to  deliver  books,  etc.,  after  judgment  of 
ouster 1962 

illegally  reimprisoning  prisoner  discharged  on  habeas  corpus  or 
certiorari 2061 

concealing  prisoner  to  avoid  habeas  corpus  or  certiorari. .  2092,  2063 

failure  ol  justice  of  peace  to  pay  over  money 3153 

Misnomer. 

waiver  of  misnomer  of  corporation 1777 

of  defendant  in  action  against  stockholders 1813 

of  member  of  unincorporated   association   does   not  affect   lia- 

bility  of  other  members 1924 

habeas  corpus  and  certiorari  to  inquire  into  detention  not  to  be 

disobeyed  for. 2024 

Mlatnke. 

ju   writ  or  process ^..» 24 

defects  cured  by  verdict,  etc,  and  judgment. 721 

to  be  corrected  by  court 72^ 

power  of  court  to  amend  process,  pleadings,  etc 723 

Immaterial  errors  to  be  disregarded 723 

relief  within  one  year  against  defaults  by  mistake,  etc 724 

correcting,  in  surrogate's  court .^. .  2!W 

in  condemnation  proceedings  721-790,  8368 

Money. 

bank  notes  and  bills  used  as  money  excepted  from  statute  of 

limitations.  .  . • 803 

execution  may  be  levied  on ..••...  1410 

bank  bills,  bonds,  etc.,  how  levied  on 1411 

Monroe  ConntT* 

jail   liberties    for    145 

stenographer   for   county  court  of 361 

surrogate  not  to  r»ct  as  referee  or  practice  as  attorney... 2495 

compensation    of   stenographers   in   surrogate's  court. 2513 

Mortffttflre. 

proceedings  to  mortgage  corporate  real  property,  see  "  Cospouc 

TioNs;      "  Sale  or  Real  Property." 
special  proceedings  to  mortgage  real  property  of  infant  or  In- 

competent  person,  see  "  Sale  of  Real  PaoyEHTY." 
foreclosure  by  action,   see  "  FoaECLOSURE." 

by  adverfisemcjit,  see  "  Foreclosuee.** 

when  receiver  ai>pointed  without  notice • Tt4 

limitation  of  action  to  redeem  from 8TD 

purchase-money,  ranks  prior  to  judgment 1254 

of  exempt  homestead  1404 

equity  of  redemption  not  to  be  sold  on  execution  for  mortgage 

debt.  ..  1432 

indorscmetit  on  execution 14SS 

satisfaction  on  redemption  by  mortgagee  of  realty  sold  Oft  «ce- 

cution 14W 

evidence  of  right  of  mortgagee  to  redeem  realty  sold  on  execu- 
tion    1465 

ejectment  cannot  be  maintained  on 1498 

mortgagee  of  lease  may  pay  arrears  of  rent  after  judgment  of 

ejectment 1508,  1509 

to  secure  credit  for  purchase  money  of  lands  sold  in  partition..   1574 

1575 
▼Old,  if  made  after  petition  for  volimtary  dissolution  of  corpo- 
ration   2439 

deemed  assets  in  hands  of  executors,  etc •  • .  • 2712 

decree  to  mortgage,  to  nav  decedent's  debts..... ..,  flffW 

by  heir,  etc.,  not  affected  by  unproved  will  after  four  years.  • .  •  2777 
1320 
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MottOB. 

definition 767 

to  whom  made 768 

on  defaalt  of  appearance 768 

on  appearance  of  one  or  more  defendants 768 

in  New  York  city  770 

in  supreme  court  where  heard 769 

in  first  judicial  district 769 

transfer  of,  to  anoth.r  j  udge 26,  771 

renewing  after  denial   776 

leave  to  withdraw  motion  for  judgment. 777 

renewing  denied  motion  before  another  judge  is  contempt 778 

withdrawing  motion  for  judgment  without  TeaTe  is  contempt. .  778 

notice  of,  to  be  eight  days 780 

in  N.  Y,  city  court 3161 

of  application  for  judgment  on  frivolous  pleadings 687 

order  to  show  cause  returnable  in  less  than  eight  days 780 

a£Bdavit  to  be  served  with  order  to  show  cause 782 

talcing  deposition  for  use  on 885 

reference  of  questions  of  fact  arising  on 827,  1015 

in  city  court  of  New  York 3172 

\a  proceedings  b<;gun  by  state  writ .- 1097 

costs;  collection 779 

in  surrogate's  court   ^"^ 

execution   for 779 

stay  for  non-payment  of 770 

taxation  of,  on  final  judgment 779 

proceedings  to  punish  for  contempt  not  affected 779 

may  be  awarded  absolutely  or  to  abide  event 32H6 

to  abide  event  779 

amount;  disbursements  allowed   3251 

HvBlelpal   Corporations. 

excepted  from  judicial  supervision   1804 

not  subject  to  action  by  state  to  annul  corporation 1804 

to  dissolve 1804 

when  taxpayer  may  sue  to  redress  municipal  wrong 1925 

service  of  summons  on    '. 431 

of  certiorari  on 21J10 

jurors  not  disqualified  because  residents  or  taxpayers 1179 

order  of  arrest  in  action  for  funds,  etc.,  of  r>(fl 

attachment  in  action  to  recover  funds  of 637 

judgment  stayed  on  appeal  without  security,  unless  ordered ltll4 

not  required  to  give  security  for  provisional  remedies,  etc 1990 

liability   in   damages   for   arrest,   attachment   or   injunction    im- 
properly granted 1990 

action  for  cutting  trees,  etc.,  on  lands  of  municipality. . .   1667,  1668 
costs  not  awarded  against,  unless  claim  presented  before  action.  324.^ 

proof  of  ordinances,  by-laws,  etc 941 

actio.,     i  enio.LC  lien  under  contract  for  public  improvement.   340U 
judgment  foreclosing  mechanic's  lien  on  public  improvement..   3418 

public    improvement  "    defined 3,^98 

execution    against   wages   of   employees,    etc 1391 

proof  of  payments  by 961c 

Action  bt  statb  to  rbcover  piTblic  pukdi. 

state  may  sue  in  courts  within  the  state ]96t 

excepted  from  jurisdiction  of  justice's  court ?«63 

orders  or  interlocutory   judgments   in   other  actions  may  be 

vacated 1970 

other  actions  may  be  stayed 1970 

parties  to  other  actions  may  be  brought  in 1970 

state  may  sue  in  foreign  courts 1971 

cause  of  action  transferred  to  and  vested  in  statt 1972 

action  limited  to  ten  years 1973 

disposition  of  proceeds  of  action 1974 

petition  by  municipality,  etc.,  claiming  proceeds 1975 

attorney-general  to  bring  action 1976 

to  be  brought  in  name  of  people •..•t«t»*».  1M4 


INDEX. 

MKnfefp«1  Court*. 

$ce  "  BupfAto.  Mui«xc;rAi,  Coui^  of  in?  City  o»:  "  '*  Niw 
VoiiK  MuNicipAi.  CouKT$;  "  "  Kqchp$t¥B»  Munici9A|.  Cqvmx 

OF    TI|5    QXY    OFi  "    "  SygACPS*.    MnMlpIfAI.    GOUftT    OF    THX 

City  of," 

N. 

Sec,  also,  "  Unknown  Parties." 

when  defendant  may  be  designated  by  fictitious  name 451 

in  jnstice^s  court , 22S4 

mistake  in  name  of  juror  cured  by  judgment  on  verdict,  etc...     721 

of  officer  cured  by  judgment  on  verdict,  etc 721 

of  parties  cured  by  judgment  on  verdict,  etc 721 

power  of  court  to  correct  names  of  parties  723 

waiver  of  misnomer  of  corporation    ^^ 17i  i 

misnomer  of  stockholder  defendant  in  action  against  stockhold- 
ers   : ,  1813 

of  member  of  unincorporated  association  does  not  affect 

liability  oiF  other  members 1924 

habeas  corpus  and  certiorari  to  inquire  into  detention  not  to  be 

disobeyed  'for  misnomer 2024 

judgment  against  party  by  fictitious  name  not  a  Hen   1251 

amendment  of  juagment  against  party  by  fiptitious  name 1251 

Application  for  change  of. 

peiitiqn  by  individual 2410 

of  infant  by  ^i^ardiao  or  next  friend 24lu 

cofpors^tion  may  petition 2411 

petition^  etc.,  to  be  filed  with  secretary  of  state 24l.'{ 

reservation  of  proposed  new  i^aipe 2I1JJ 

superintendent  pf  bafifcs  to  approve  chaxi^^  of  m^me  of  bank.  2411 
'    of  insurance  to  approve  change  ot   name  of  insurance 

company    fMU 

r^Uro^d   commissioners   to   approve  change  of   name   of   rail- 

jToad  company   2411 

ceftiFicate  of  secretary  of  state  that  proposed  name  does  not 

conflict  with  other  eorporations* 2411 

contents  of  petition : 2412 

;»etition  to  be  verified 2412 

notice  of  application  by  infant , 2413 

by    corporation    , ..,....,.,  2413 

Arder  authorizing  change 2414 

to  be  entered  and  papers  filed 2414 

publication 2414 

affidavit  of  publication  to  be  filed  and  recorded. 2415 

order  changing   name  of  corporation   to   be  filed  with   secre- 
tary of  state   2414 

to  be  recorded  by  county  clerk...... 2414 

when  change  to  take  effect ,  241-'5 

validity   of   previous   proceedings   to    change   corporate   name 

saved  .....' 2415 

pending  actions  or  proceedings  not  affected  by  change 241fi 

new  name  may  be  substituted  in  pending  action  or  protfecding.  241ti 

county  clerk  to  report  changes  to  state  officer? 2417 

chanses  of  name  to  be  published  annually  in  session  laws...  2417 
Naasan  County. 

jail  liberties  145 

ffatlonp,!  Ciiiafd, 

action    by   attorney- general   to   try   title   to   or   forfeit   military 

office,  see  *'  Quo  Warranto." 
pay,  pensions,  rewards,  arms,  etc,  exempt  frpip  ^xecutlofi, . .  >  .*  1383 

no  fee  for  administering  oath   to   officers    , . , ,  ,^^. .  3289 

officers   and   privates   exempt   from   jury   service..,    lOiSJO,  IQM,  1127 

proof  of  exemption 1«<2;  M2S 

persons   honorably    iH«;charKe(l    after    five   years*    service    cxcmpi' 

from  jury  service ' 10^,  lOfiri.  1127 

proof    of    exemption     10^,  1128 

officers  to  eertiiPy  to  jury   commissioner  in   New  York  persQpa 

pcrfonniBg    military    duty    •.,,,, 106S 
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N.  Y.  city  court  cannot  naturalize , , SIS 

clerk's  fees  on •  *•"*• 


ir4«^eti«iiH»ii. 

judgment  for,  enforreable  against  tartiings,  trust  income,  etc..  1391 

limitation  of  action  fof  personal  injuries  resulting  frotn.  »i «. ..     388 

Wdrrant  of  attachment  in  actions  for ,..«.*«.**.  4  ««<.. .     686 

Action  for  CAUszifc  death  by. 

right  of  action  conferred i 1902 

who  tnajr  maintain 1902 

limited  to  two  years 1902 

for  whose  benefit 1903 

"  next  of  kin  "  defined 1§70,  1905 

interest  to  be  added  to  verdict  from  dute  of  death 1904 

Neffoillible  tnstrument*. 

Sec  "  Bills  and  Notbs.^' 

action  upon  lost  instruments   .....  t  ..*....  ^ j . . .  1917,  lOlfJ 

extension  of  time  to  demur  or  answer  in  action  tkgaintt  corpo- 
ration on 1778 

order  for  trial  to  be  served  with  answer  or  demurrer  of  borpo- 
ratlOn  in  action  on *  • 1778 

re^rvation  of  trial  terms  for  trial  of  action*  on. ... « 232 

fl^'^rapa.per*. 

fair  tepott  of  public  proceedings  not  libelous 1907,  1906 

editors  and  reporters  exempt  from  jury  service....  1030,  1081,  1127 
prcof  of  fc^emption % 1062 

Kcw  IVIal. 

I.  Whbn  gsantsd. 

in  court  of  claims 205 

on  appeal  from  judgment  of  court  of  claims 275 

for  failure  to  file  decision  within  tittte  limited 1010 

on  appeal  from  judgment  by  default  of  justice's  court .3004 

in  ejectment  as  of  right 1625,  1528 

second  new  trial  in  discretion  of  court.........  16S6,  1928 

on   Judgment  by  default   1C26,  1628 

not  of  right  in  action  to  determine  claim  to  real  property 1646 

on  trial  of  specific  questions  by  jury  may  be  granted  as  to 

some  only  of  que&tions  tried 1008 

after  jury  trial  of  proceedings  to  sell  decedent's  real  prop- 
erty to  pay  debt 2548 

in  New  York  county  after  jury  trial  of  proceedings  to  pro- 
bate will 2547 

II.  Motion  fob. 

entry  and  collection  of  judgment  does  not  prejudice  stibs^ 

quent  motion 10^ 

final  judgment  not  stayed  by  motion 1009 

motion  fort  on  minutes  of  trial 999 

grounds  of  motion 999 

appeal  from  order  to  be  heard  on  case  settled 999 

to  appellate   division   after   interlocutory   judgment   rendered 

after  trial  by  court  or  referee 1001 

when  to  be  heard  and  decided  at  special  term 1002 

for  error  of  court  in  finding  of  fact  or  law  to  be  made  witltlh 

time  for  appeal   : .  1002 

of  fact  to  be  made  to  trial  iudge  unless  dead,  «te 1002 

for  error  of  referee  in  finding  of  fact  or  law  to  be  made  tt> 

appMcllate  division » 1002 

on  trial  of  specific  questions  by  jury * 1008 

bow  and  when  to  be  made « *  * . .  1006 


INBBX. 

If eiPT  Trial  —  Confinned. 

11.  Motion  tor  —  Continued. 

for  new  hearing  after  trial  of  specific  questtoni  by  referee..  1004 

how  and  when  to  be  made 10Q4 

time  for,  on  judgment  of  ejectment  by  default 1526,  1528 

when  defendant  under  disability 1627,  1528 

not  affected  by  taking  of  exception 1006 

may  be  heard  with  exceptions   lOOA 

when  exceptions  to  be  reviewed  on  motion  for 006 

motions  to  be  heard  at  special  term,  except,  etc 1002 

order   upon   motion  for   failure   to   file  decision  within   time 

limited 1010 

judgment  on  motion  to  appellate  division  in  first  instance . . .  1227 
stipulation    for    judgment    absolute    on    affirmance    of    order 

granting,  in  N.  Y.  city  court 8101 

judgment  absolute  on  affirmance  by  N.  Y.  city  cqurt  of  order 

granting 8194 

enforcement  of  restitution  upon  granting 1005 

exceptions   heard   in   first   instance  by   appellate  division   on 

motion  for  new  frial 1000 

appeal  from  order  granting,  brings  up  judgment  of  reversal..  131^ 

order  granting  or   refusing,   is  appealable 1347 

costs  on  motion  for,  on  case 8251 

upon   order   for    failure   to    file    decision   within    time 

limited 1010 

after  granttni?  and  before  trial 3251 

evidence  on  new  trial  in  ejectment 15.V> 

when  evidence  on  first,  admissible  on  new  trial  of  action  to 

determine  claim  to  real  property 164<^ 

proceedings  before  justice  after  appeal  from  judgment  by  de- 
fault  3005 

III.  Case. 

preparation  of,  sec  "  Case." 

case  to  be  made  on  motion  for 007 

not  required  on  motion  for  surprise  or  irregularity.... 008 

on  motion  for,  before  judge  who  tried  action 008 

IV.  Of    bight    on    appeal    from    justice    of    peace. 

demand  for  new  trial  in  appellate  court 3068 

return  of  justice  3053 

undertaking  required 3060 

offer  to  compromise  before  return 8070 

award  of  costs   3070 

offer  to  compromise  after  return 3072 

amount  of  costs  on 8073 

proceedings  in  appellate  court 8071 

Hew  York,  City  Court  of. 

See  •'  City  Court  of  New  Yo»k." 

He-vr  York,  City  of. 

only  attorneys  to  appear  and  practice  in  cotirts  in ••••  68 

penalty  for  unlawfully  practicing  in 64 

service  of  summons  on  city 431 

chamberlain  to  receive  money  paid  into  court 745 

duties  as  to  same 754 

commissions  of  8821 

preference  of  actions  by  or  asainst  city  or  health  officers 701 

when  maps  and  surveys  on  file  in  departments  of,  presumptive 

evidence 9,*^ 

when  official  records  of  departments  of,  presumptive  evidence. .  05.*5 

officers  exempt  from  jury  service lOftl 

proof  of  exemption   1082 

members  of  police  and  fire  departments  exempt  from  jury  ser- 
vice  1C81,  1127 

1324 
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New  York,  City  of  —  Continued. 

proof  of  exemption 1062,  1128 

officers  to  aid  commissioner  of  jurors 1092 

corporation  counsel  to  prosecute  proceedings  to  enforce  fines  of 

delinquent  jurors   1119 

special  provisions  relating  to  actions  against,  not  affected 3341 

proceedings  to  acquire  lands  excepted  from  repealing  cUiise  of 

condemnation  law 3383 

service  of  papers  through  branch  post-office  in 801 

Heipr  York,  County  of. 

special  proceeding   begun  before  one  judge  may  be  continued 

before  another 26,  771 

change  of  place  of  holding  courts 47 

clerk  of  court,  etc.,  not  to  be  appointed  referee,  etc 00 

books  and  records  of  former  courts  of 93 

bail  in   120 

custody  of  prisoners  in 120 

appointment  of  jail  physician  in 126 

designation  of  temporary  jail  in 135,  144 

jail  liberties  for 145 

when  official  records  of  register,  clerk  and  courts  presumptive 

evidence  956 

when  maps  and  surveys  on  file  with  register,  clerk,  surrogate 

and  courts  presumptive  evidence 955 

officers  exempt  from  jury  service 1081 

proof  of  exemption   1082 

county  clerk's  fees  in 8305 

sheriffs   fees  in    23Q8 

fees  of  constables  and  deputy  sheriffs  for  attending  court 3312 

trial  jurors  in,  see  "  Jury  and  Jurors." 

motions  in 26,  770 

preference  on  calendar  in   ' 793 

notes  of  issue  in 977 

publication   of  notice  of  sale   of   real   property   in 107& 

records  in  register's  office   not  to   be  removed  on   subpccna....  077 

costs  when   recovery   under  $r»()t)   and   $250 3228 

stenographers   and  court  officers   for  surrogate's   court 2512 

Hew  York,  District  Court*  of  the  City  of.  I 

See  "  New  York  Municipal  Courts." 

0lew^  York  JHnnlctpal  Court*. 

are  not  courts  of  record    S 

effect  of  provisions  upon  jurisdiction  and  proceedings 3214 

actions  to   foreclose  mechanics'   liens  in,  see  "  Foreclosure;  " 

"  Mechanics'    Liens." 
jurisdiction    of   summary  proceedings   to   recover    possession   of 

real  property    2234 

service  of  complaint  with  summons   3207 

who    may    serve    summons    320S 

deputizing  private  person  to  serve  summons 3208 

proof  of  service 3208 

action  commenced  by  service  of  summons 3209 

arrest,  attachment  and  replevin  in S210,  3211 

proceeding  on  order  of  arrest 3218 ' 

answer  raising  title  to  real  property 3212 

how    iurors   selected , 1111 

appeal  to  supreme  court   ,    . .  321^ 

where  and  how  appeals  heard 1344 

judgment  on  appeal   , \.  321S 

1»25 
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If e^F  York  Manlcl]Hi,l  Courts  —  Continued. 

costs  on  appeal  to  supreme  court    8S1) 

issuance  of  precept  in   summary  proceedings  to  recover  posses- 
sion of   real   property    2239 

transfer  of  sumttiary  proceedings  to  disp<i5sess  to  another  ooart 
for   trial    2216 


action  by,   ._   ^     .  < 

pctitibh  by,  for  change  of  name  of  infant 2410 


action  by,  to  atiilul  m&rMage  of  lu&atic  or  infant. .    1744^  1748.  1755 


Next  of  Kin. 

See,  also,   "  Dbcedknts'   Estaibs;  "   "  Executors  and  Ad- 

>tlMXSTftAtOR&" 

defined 1870.  1905 

in  surrogate's  practice 2514 

not  to  be  arrested  when  sued  as  representative 555 

action  by,  against  administrator  for  distributive  ihatt 181£ 

order  of  distribution  among   2732 

when  next  of  kin  of  deceased  husband  ot  wife  dectaed  lUso  tiekt  

of  Wn  of  decedent   2732 

Creditor's    action    against,     see    "  DsdfiDEN-r's    EbtAt1»»    VI  i " 

**  CrEDITOES'    ACTIOMS,    II.'* 

trialfAtli  COHIatr. 

jail  liberties   for    » i 145 

salary  of  stenographer  of  surrogate's  court   . . .  t 2513 

stenographer  of  county  court      . . . .  .^ . .  .^ * 5W1 

per  diem  allowance  to  grand  and  trial  jurors..  • S314 

tfon^ReiiiilentSi  ^ 

jiinsdiclion  of  actions  by,  against  foreign  corpotattbns 17» 

of  surrogates   over   estates  of   testate   Or   intestate   dece- 
dents. .  .     2476-2478 

who  deemed  residents  foi-  purpode  of  jurisdiction  of  N.  Y.  city 

court 8160 

limitation  of  actions  against,  on  demand  barred  at  dolhicil 390 

summons  against,  in  city  court  of  New  York 3165 

service  of  summons  on,  by  publication,  etc 438,     439 

of  papers  ort  clerk  for 800 

of  notice  of  sale  under  foreclosure  by  advertisement 2.189 

of  surro^te's  eitatioti  by  publicatibn . . . . » » 2522 

verification    of   pleadings  by. ;......     525 

order  of  arrest  on  complaint  demanding  performance  of  act....     550 

in  justice's  court    2891 

attachment  in  actions  against i 636 

in  justice's  court    t t 2906 

when  judgment  enforceable  only  against  attached  property 707 

prdof»    canae    of    sction   against,  on  application  for  judgment 

by    default 1216 

place  of  trial  of  actions  when  ail  parties  are  non-residents. .....     O^M 

where  to  attend  to  make  deposition i 88n 

may  bo  required  to  give  security  for  costs. 8268*3270 

attorneys  may  practice  in  state «...       60 

not  to  be  appointed  receiver  of  Judgment  debtor 2460 

executors   objected    to    for   non-residence   may    be   required    to 

give  bond 2638 

Invocation  of  letters  to 269* 

provisions  as  to  testamentary  trustees  apply  to 2820 

appointment  of  guardian  for  infant * . . . .  4 . . .  2822 

surrogate  to  transmit  will,  etc.,  of,  to  secretary  of  state. 2503 

H^nafilt. 

decision  on  motion  may  be  reserved. « *«*.**..»*.«...*.  1187 

not  permitted  after  cause  submitted  to  jury « . .  1182 

in  justice's  court   SOW 

judgment  of,  in  justice's  court , 3013 


INDBX. 

Jft0iry  PnbUc. 

DUj^  take  oaths  and  affidavits ,,.,,., ,     942 

certificate  of  presentment  or  protest  presuinptive  evidence 928 

efi'ect  of  affidavit  denying  receipt  of  notice 923 

in  case  of  death,  etc.,  original  protest  presumptive  evidence  of 

demand 024 

memorandum  presumptive  evidence  of  notion. 8tt4 

Kptea  of  I«iive. 

claim  of  preference  in   798 

contents   of    977 

to  state  nature  of  action 977 

time  of   filing    977 

to  be  entcre<r  on  calendar 977 

not  necessary  to  file  new  note  for  succeeding  terms  in  certain 

counties 977 

Votlc«  of  Pendency  of  Action. 

notice  of  levy  on  real  property  to  be  recorded  and  indexed  as. .  1252 

of  proceedings  to  condemn  land .^. . . . .  B881 

of  action   against  executor,  etc.,    on    claiiji   enforceable  out   of 

decedent's  realty 2761 

bj  plaintiff 1670 

cpptrats  of  notice  1670 

may  b«  filc4  before  summons  served 1670 

effect  of 1671 

to  be  recorded  and  indexed 1^? 

by  defendant 1673 

when  cancelled 1674 

bow  cancelled 1674 

cancellation  on  securitj^  in  creditor  s  action 1674 

on  undertaking  or  payment  into  court 1671 

for  lack  of  undertaking  to  suspend  sale  pending  fippeal 

from  refusal  of  specific  performance 1828 

fees  for  recording  4nd  iqdexiog , . . . .  8804 

itidgmcnt  reUte^  to  filing.  i|i  ejectment 1626 

in  partition.  .   ..,, , 1667 

in  actto«  to  delermif)«  cl^m  to  tmI  property.  1646,  1646 

in  foreclosure,  when   to  be  filed , 1631 

conveyance  on  sale  relates  tQ • 1682 

notice  of  TrInU 

causes  may  be  noticed  for  adjourned  term  of  court 34 

for  trials  elsewhere  than  at  courthouse ]  ]       37 

time  of  service [][\     9J7 

when  served  by  mail '. []]]     ygg 

new  notice  for  succeeding  term  not  required  in  certain  counties.     977 

either  party  miy  bring  issue  to  trial 080 

on  amendment,  etc.,  court  may  dispense  with  new  notice 723 

for  what  day  notice  may  be  given  in  N.  Y.  city  court 3162 

time  for  service  of,  in  N.  Y.  city  court 31C2 

when  hearing  before  referee  1018 

security  for  costs  not  required  when  plaintiff  an  infant...  469,  3268 
Mmfaanee. 

action  for,  wten  maintainable 1660 

may  be  maintained  by  or  against  infant  in  his  own  name.  1686 

who  may  be  joined  as  defendants M01 

triable  where  property  situated 982 

issues  of  fact  triable  by  jury 9fi« 

final  judifmcnt  for  plaintiff tB02 

sections  1660-1662  not  to  apply  to  actioot  for  money  only. .....  1663 

summary  proceedings   to  dispossess   tenant  engaging  in   illegal 
trade  or  bu^ness.  . 2^1 

«n»y  be  expressed  by  figures f .  • , .      22 

Mvnenpatlve  WllU. 

citation  on   probate  of 2S16 

«9MCUtion  and  tenor  to  be  proved  by  at  least  two  witneestt.*  .* .' .'  2618 
4S  1327 
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communications  privileged   ■,........ 834 

testimon^r   in   will   cases 836 

examination  of  hospital  nurse   836 

O. 
Oath*  a.nd  Alllrnuitiona, 

I.  Who  may  administer. 

who  may  take 842 

without  the  state   844 

courts  of  record  to  witness   T 

justices  of  city  court  of  New  York 326 

officers,  boards,  etc.,  authorized  to  take  testimony 843 

commissioner  of  jurors  of  New  York  and  assistants 1091 

of  Kings  county  and  assistants  1132 

who  may  administer  to  referee 1016 

commissioners  in  condemnation   8H70 

II.  Form  and  mode  op  swearing. 

general  mode  of  swearing  845 

dispensing   with   kissing  gospels    646 

when  affirmation  may  be  made   847 

Eeculiar  modes  of  swearing 848 

y  persons  not  Christians   849 

examination  of  witness  as  to  capacity  and  obligation  of 850 

swearing  falsely  in  any  form  is  perjury 851 

III.  Of  witnesses  and  jurors;  official  oaths. 

refusal  of  witness  to  be  sworn  a  contempt   9 

witnesses  in  justice's  court   9000 

jurors  on  writ  of  assessment  of  damages   2110 

an  justice's  court   2998 

administrator 2594,  2664 

arbitrators  .  . 2369 

attorney  on  admission 59 

commissioners  in  condemnation   3ST0 

in    partition 1550 

to  admeasure  dower 1006 

on  application  for  committee  of  incompetent  person . . .  2329 

executor 2594 

guardian 2504,  2830,  2831 

referee 1016 

to  admeasure  dower   1608 

in  proceedings  supplementary  to  execution 2445 

waiver 1016 

failure  to  take,  cured  by  judgment  on  report,  etc 721 

person  appointed  by  supervisors  to  act  as  surrogate 2492 

clerk  of  court  of  appeals 199 

deputy   clerk    200 

special  deputy  clerks  appointed  to  attend  terms  of  court 89 

clerk  and  deputy  clerks  of  N.  Y.  city  court 329 

stenographer , 82 

interpreter  of  N.  Y.  city  court   333 

constable  to  kec|)  jury  in  justice's  court 900A 

no  fees  for  administering  official  oaths 3288 

fees  for  administering    3298 

OMKupantv. 

necessary  defendants  in  action   of  ejectment 1503 

in  action  for  dower , 1597 

Ofr*r. 

to  liquidate  damages  conditionally 736 

icfusal  of  offer    737 

costs  on   refusal    737 

of  judgment  by  defendant  before  trial   738 

effect  of  acceptance  or  refusal    738 

of  judgment  by  plaintiff  on  counterclaim   739 

effect  of  acceptance  or  refusal    .,.,.., 739 
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Offer  —  Continued. 

requisites  of  offer  and  acceptance 740 

entry  of  judgment  on  death  of  party  after  offer  made 763 

in  justice's  court,  by  defendant 2892 

of  compromise  before  return   on  appeal 8070 

after  return  on  appeal   3072 

Oflcer*. 

of  corporations,  see  "  Corporations." 

official  bonds,  see  **  Bonds,  IV,  V." 

effect  of  statute  upon  officers  and  offices 335S 

I.  Rights,  duties  and  liabilities. 

court  stenographer  is,  of  the  court 82 

proceedings  to  compel  delivery  of  books  and  papers  to 2471a 

exempt  from  jury  service 1080,  1081  1127 

proof  of  exemption 1082,  1128 

of  court,  privilege  from   arrest 5C5 

civil,  may  be  excused  from  serving  as  juror. 1038 

certain,  disqualified  as  trial  jurors 1029 

to  make  and  certify  to  searches 001 

when  copies  of  records  and  papers  are  evidence 033 

subordinate  may  produce  book  or   paper  on   subpoena   duces 

tecum 809 

procuring  personal  attendance  on  subpcena  dwkces  tecum 869 

mistake  in  name  of,  cured  by  judgment  on  verdict,  etc 721 

'    liability  for  monev  received,  not  affected  by  discharge  of  in- 
solvent  debtor 2184 

assuming  to  act  as,  without  authority 14 

of  court  of  record,  may  be  punished  for  misconduct 14 

taking  fees  not  prescribed  by  law  prohibited 3280 

for  services  not  rendered  prohibited 3281 

treble  dama^ses  for  illegally  taking  fees 3282 

fees  to  be  included  in  account 328B 

may  charge  fees  paid  for  oaths,  postage,  etc 3291 

fees  to  be  paid  before  paper  transmitted 3292 

n.  Actions  by  and  acainst. 
1.  General  provisions. 

jurisdiction  of  justice's  court 286B 

actions  against,  on  causes  arising  before  term 1927,  1928 

action  by,  upon  cause  which  accrued  before  term..  1926,  1928 

action  by  taxpayer  against,  to  prevent  waste 1925 

actions  on  official  bond,  see  **  Bonds,  V." 

how  designated  in  summons 1929 

designation  of,  by  name  of  office  in  habeas  corpus  and 

certiora.-i 2024 

mode  of  service  of  certiorari  on 2130 

injunction  against  acts  of  state  officers 605 

not   required   to   give   security    for   provisional   remedies. 

etc 1900 

liability  in  damages  for  arrest,  attachment  or  injunction 

improperlv  granted 1990 

order  of  arrest  in  action   for  money  or  property  misap- 
plied   549 

in  justice's  court    2806 

in    action   for  misconduct   or    neglect    in    justice's 

court 2895 

attachment  in  action  for  misappropriating  public  funds..  6.^7 

verification  of  pleadings  by .'S2.T 

waiver  of  objection  of  non-joinder 1920 

for  official  act'-  or  omissions  triable  where  cause  of  action 

arose 98^ 

death  does  not  »>>atc  5»ction  hv "^W 

tuccesaor  of  nublic  officer  may  continue 766 

•ubftitution  of  successor r 706,  1030 

i8:w 
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INDBX. 

OAeera  —  ContlBVcd. 

11.  Actions  by  and  against  —  Continued. 

1.  General  provisions  —  Continued. 

issuance   of  execution   against • 1981 

increased  costs  in  actions  for  official  acts 8258,  3260 

in  justice's  court   3979 

in  certiorari,  what  included  in  **  body  of  officer  " 2146 

certiorari  may  issue  to,  after  expiration  of  term 2136 

may  be  punished  after  term  for  failing  to  make  return  to 

certiorari 2188 

fine  for  disobeying  peremptory  mandamus ♦ .. .  ^090 

proceedings  to  collect  fines  imposed  on 2286-2801 

2.  Action  to  try  title  to  office, 

by  attorney-general 1048 

action  to  be  brought  in  name  of  people 19S4 

by  attorney-general  to  forfeit  public  office,  civil  or  mili- 

Ury 1948 

joinder  of  relator  as  party  plaintiff 1988 

relator  to  give  security  for  costs,  etc l9fV\ 

compensation  of  attomey*general  when  relator  joined 1986 

right  of  claimant  may  be  tried  in  action  against  incum- 
bent-    1949 

triable  of  right  by  jury 1950 

claimant  to  assume  office  after  judgment  in  his  favor....  1951 

to  demand  books  and  papers  after  judgment 1951 

proceedings  to  obtain  books  and  papers 1962 

refusal   to   deliver  books   and   papers  after  judgment    of 

ouster  on  misclemeanor 1952 

final  judgment  of  ouster 1968 

fine  may  be  Imposed  upon  usurper  by  judgment 1956 

to  be  docketed    19e56 

action  for  damages  against  usurper 1953 

preference  of  appeals  involving  title  to 229 

8.  By  people  to  recover  public  funds,  etc. 

excepted  from  jurisdiction  of  justice's  court 286S 

when  state  may  sue 1968 

may  sue  although  same  cause  exists  in  another  public  au- 
thority   1969 

although  another  action  pending 1968 

in  foreign  courts  1971 

stay  of  other  domestic  actions 1976 

parties  to  other  actions  to  be  brought  in 1976 

damages  vest  in  state  on  commencement  of  action 1972 

limitation  of  action   1978 

judgment  or  order  reinstating  in  municipality  funds,  etc, 

recovered 1974 

petition  by  municipality,  etc.,  for  ftfnds  recovered 197!( 

notice  to  attorney-general    1975 

attorney-general  to  bring  action  lor  people. ,,,,, 1976 

OfBclal  Bonds, 

See  "  Bonds." 

Old  Gvard. 

officers  and  privates  exempt  from  jury  servicf  In  N««r  y«fk. . . .  1081 
proof  of  exemption   , 1062 

Omf««lonii. 

See,    also,    "Amendment;"     "  Dkfkcts;  •*    '*  IxMUtrLASi- 
TIBS; "      Mistake." 

court   may   supply  within  one  year 724 

lopplying  in  surrogate's  court < ••...• 2S8S 
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OiioHd««ra  County. 

jail  liberties  for I45 

fees  of  surrogate's  stenographer  in .*!.....*!!!!.!.*!!  2613 

Ontario  Connty. 

per  diem  allowance  of  grand  and-  trial  jurors 3314 

Oral  Pleadinffa, 

abolished   in  mandamus   ....•«.  2060 

petition  or  answer  in  surrogate's  court  may  be  presented  orally.  2533 

allowed  in  justice's  court 2m« • 

in  marine  causes  in  city  court  of  New  York. 3183 

OfAnflre  County. 

stenographers   for  supreme  and  county  courts 250,     257 

allowance  to   grand   and   trial   jurors 3314 

mileage  of  jurors 3ol4 

Ordera. 

definition   and    form 7C7 

in  surrogate's  court  defined 2660 

"  order      refers  to  order  in  civil  action  or  proceeding. 8343 

included  in  "  determination  "  in  provisions  as  to  certiorari. . . .  2146 

"  final  order  "  in  surrogates'   proceedings  defined V'^  ' 

must  be  in  writing 767 

in  N.  Y.  city  court  to  be  made  only  by  a  justice 327 

in  county  court,  who  may  make 354 

who  may  make,  out  of  court,  without  notice 772 

by  whom  made  vacating  and  modifying  orders,  without  notice..     772 

powers  of  county  judge  expressly  conferred. 773 

staying  proceedings  longer  than  twenty  days. 7T.n 

in  proceedings  begun  by  state  writ 1097 

to  show  cause,  granting  of 780 

when  returnable • . . .     7M 

affidavit  to  be  served  with  order iv2 

when  new  application  for,  prohibited  after  refusal 776-778 

publication  of  order  to  present  claims  of  creditors 786 

relief  against  default  within  on«  year 724 

stay  by.  excepted  from  period  of  limitation 406 

of  N".  Y.  city  court  mav  be  served  within  state 838 

enforcement  of  order  in  surrogate's  court ; . .  2656 

costs  upon  orders  of  surrogate  s  court 2556 

review  of  order  by  judge  of  court  other  than  that  in  which  ac- 
tion pending 774 

appellate  division  may  vacate  or  modify  without  notice,  orders 

made  without  notice   1348 

may  grant,  when  applied  for  without  notice  and  refused 

below WH 

not  appealable  until  entered »  1304 

proceedings  to  compel  entry  for  purpose  of  appeal 1304 

annulling  for  failtire  to  enter * 1304 

orders  affecting  substantial   rights   appealable  from    inferior  to 

supreme  court 1342,  1843 

what  orders  are  appealable  to  appellate  division 1 1347 

out  of  court  appealable 1348 

in    special    proceedings,    appealable    when    affecting   substantial 

right.  .  .   1356.  1357 

when  appealable  to  court  of  appeals ....««.«.»  190.     191 

entry  on  determination  of  appeal •  1 1355 

on  appeal  from  inferior  to  supreme  court.  .....***«•....  1345 

and  enforcement  of  order  determining  appeal/ 1....  1360 

enfofdng  affirmance  or  modification  on  appeal* •» •.««....  1820 

costs  on  appeal  from   ..•• *.«•....  8230 

Ordtmaveea. 

of  municipal  corporations,  proof  of ««4fc«A Ml 
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OrleanM    County* 

allowance    to  "grand  and  trial  jurors ••• 3311 

0«-vreffOy  Recorder^fl  Court  of. 

a  court  of  record • 2 

civil  jurisdiction 3196 

pending  actions  transferred  to  supreme  court. 3197 

papers  and  records  transferred  to  county  clerk. 3198 

power  of  supreme  court  in  actions  transferred 3199 

removal  of  action  to  county  court  for  disability  of  judge 31200 

subpoena  may  be  served  anywhere  within  state 3201 

application  of  provisions  of  Code ^ 8202 

section  3301  relating  to  clerk's  feea  not  applicable 3302 

Overseer  of  Hlarh^vray*. 

effect  of  order  for  cutting,  etc.,  trees  in  action  for  damaf^es. ...  16^ 
may  seize  strays 8084 

Overseer  of  the  Poor. 

application  by,  for  committee  of  lunatic,  etc.... 2324 

notice  to,  of  application  for  committee  of  lunatic 2325 

fines  for  contempt  in  justices'  courts  to  be  paid  to 2875 

minute  of  conviction  deemed  judgment 2976 

may  sue  for  penalties  for  strays  on  highways 3082 

when  proceeds  of  sale  of  strays  to  be  paid  to 3002,  3094 

may  sue  for  penalties  person  wilfully  settini^  animal  at  large. .  3100 
may  be  allowed  to  appear  in  action  for  penalties  by  another. . . .  3112 
settlement,  etc.,  of  penalty  with  private  person  does  not  a£Fect 
right  of  action   S113 

P. 
Paper*. 

how  written,  printed  or  typewritten 796 

weight  of  paper 796 

supplying  lost  or  withheld 726 

demand    for   admission   of  genuineness  of... TSS 

costs  of  proving  genuineness  after  demand 735 

certain,  may  be  ordered  to  be  destroyed 21 

Parents.  ,      .  *  ^«J 

service  of  sumraon^i  for  infant  on 436 

may  sue  to  annul  marriage  of  child  wnder  aj?e  of  consent 1744 

accoimting  when  actii«g  as  guardian  in  socage 2472 

Parttea. 

I.  Capacity  to  sub  akd  defkkd. 

real  party  in  interest  to  sue 44P 

married  woman  sues  or  defends  as  if  single 460 

infant  entitled  to  sue 468 

infant    plaintiffs   and   defendants,    see   "  Guakoiams;  '*    "  Ik- 

FANTS." 

prosecuting  or  defending  as   poor  persons,   see  "  Pooe   Pks- 

SOKS.'* 

one  or  more  suing  or  defending  for  all 449 

trustee  of  express  trust  defined 449 

may  sue  without  joining  beneficiary 449 

when  foreign  corporation  may  sue 1779 

two  or  more  executors,  etc.,  considered  as  one  person 1W7 

of  committee  of  property  of  incompetent  person  to  sue 2W0 

of  temporary  administrator 2675 

not  disqualified   to   testify 828 

testimony   of   party   adduced    for   adverse  party  msy  be  re- 

butted. *W 

deposition  of  party  may  be  taken 810 


INBBX. 

Parties  —  Contfnued. 

II.  Designation  or. 

how  designated  in  civil  action., • ••••«••.•  8888 

summons  must  specify  names , 417 

complaint  must  contain  names  of  all • 481 

oi  defendant  by  fictitious  name 451 

oi  unknown  i>erson8  as  defendants 451 

in  justi.:e*s  court   2884 

power  of  court  to  correct  names 723 

to  add  or  strike  out  names 723 

mistakes  in  names  cured  by  judgment  on  verdict*  etc.- .....     721 

of  public  officers  as 1929 

in  condemnation  proceedings  • » 8358 

ni.    NsCfeSSAir    AND    PKOPES    PASTIES. 

state  may  be  made  defendant  by  reason  of  lie»  for  transfer  tax.  447 

husband  not  proper  party  in  action  for  wife's  tort 450 

for  damages  to  person,  property  or  character  of  wife. .  450 

executors  who  have  not  qualified  not  necessary  parties 1818 

necessary  defendants  to  action  to  foreclose  mechanics*  liens . .  340i 
obligor  in  bond  may  be  made  defendant  in  action  to  foreclose 

on  realty 1627 

who  may  be  joined  as  defendants  in  action  for  nuisance 1661 

-    to  action  to  determine  validity  of  probate  of  will 2653a 

necessary  parties  to  appeal  from  surrogate's  court 2573 

all  claimants  must  be  joined  in  action  by  attorney-general  to 

try  title  to  office,  etc 1954 

occupant  to  be  made  defendant  in  ejectment 1501 

defendants  in  ejectment  when  lands  not  actually  occupied...  1502 

necessary,  in   partition 1538 

members  of  class  as  parties  in  partition 1538 

proper,  in  partition,  at  election  of  plaintiff 1539 

in  action  for  dowtr  occupant  is  necessary  defendant 1597 

necessary  defendants  when  lands  not  occupied 1597 

persons  claimini^  interest  arc  proper  parties 1598 

owners  of  different  portions  in  severalty 1590 

IV.  JOINDKS  AND  NON-JOINDXl. 

joinder  of  claimants  as  parties  defendant  on  motion  of  de- 
fendant.       820 

who  may  be  joined  as  plaintiffs • 446 

as  defendants 447 

united  in  interest  must  be  joined  as  plaintiffs  or  defendants. .     448 

united  in  interest,  verification  by. 525 

trustee,  executor,  etc.,  need  not  join  beneficiary 449 

person  refumng  to  join  as  plaintiff  to  be  made  defendant 448 

demurrer  to  complaint  for  misjoinder  of  parties  plaintiff 488 

for  defect  of  parties 488 

,      persons  severally  liable  mav  be  joined  as  defendants 454 

Joinder  of  persons  severally  liable  not   to  affect   defendant*iB 

right  to  relief   455 

prosecution   of  action  against  defendants  served 456 

severance  of  action  on  entry  of  judgment  against  one 

or  more 456 

entry  of  judgment  against  one  or  more 456 

failure  to  join  persons  jointly  liable 457 

persons  jointly  liable  regarded  as  one  in  action  against 

defendants  severally  liable   457 

Joinder  of  plaintiff  with  sheriff  in  action  in  aid  of  attachment.     670 
persons   claiming  interest   may  lie  joined   as   defendants   in 

ejectment 1503 

who  may  be  joined  as  defendants  in  action  for  nuisance 1661 

waiver  of  objection  of  non- joinder  of  public  officer 1929 

Bon'joinder  or  misjoinder  not  available  to  defendant  in  aetion 

against  carrier  unless,  etc 1945 

Joinder  of  lienors  as  plaintiffs  in  action  to  foreclose  mechan- 
ics'liens ; 8402 

in  action  for  dower,  owners  of  different  portions  in  severalty.  1008 
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Partflea  -~  Continued. 

V.  Bbinging  in  additional  pasties. 

parties    ncoesaary   to   dclermlllttftoh   ni  &mit&ftrtf  mtltt   be 

brought  in. »..».........<.....« <.«...  452 

person  inlerestod  may  Apply  to  b«  made  ft  party i..  4S2 

■uppUmental  aummoiis  to  be  MfVed  ofi  defendants  brought  in.  453 
proceedings  to  bring  in   pftfties  on  death  or  tratlif«r  ol  in- 
terest. .  «    .....i... 760 

parties  necessary  to  partition  to  be  brought  111  In  acttott  for 

waste  against  co-tenant.  . • 1<167 

creditors  in  action  to  dissolve  or  annul  corporation 1S07 

in  certiorari  to  review* .%........... ; « . .  21J7 

after  appeal  from  surrogate's  court. « 2673 

additional  parties  may  be  brought  in  in  court  of  claims. .....  381 

■VI.  StfAsTtTutxoN  ow  Parties. 

pending   actions  or   proceedings   not   affected   by   change    of 

name , • 2416 

new  name  may  be  substituted  in  pending  action  or  proceeding.  2416 
bond  or  undertaking:  not  affected  by  change  of  parties. . . , . .  815 
appointment  of  aaministrator  on  application  of  party  to   ac- 
tion against   intestate   • 2660 

in  court  of  claims * 281 

on  transfer  of  interest 756 

original  party  may  continue 796 

on   devolution  of  liabilitv » 756 

of  representative  on  deatn  of  sole  party 757 

continuance  of  action  ...gainst  survivors 758 

severance  of  action  on  death  of  defendant  jointly  and  sever- 
ally liable 758 

of  successor  when  only  part  oL  cause  survives  to  or  against 

remaining  parties • 750,  760 

of  defendant  on  interpleader f,f) 

person  entitled  to.  may  appeal 1296 

appeal  not  heard  until  substitution * 1296 

substitution  on  appeal   ^^^S^}^ 

of  indemnitors  as  defendants  in  actions  agaitiSf  SheHlf . .  l4il-}486 

of  party  in  interest  as  plaintiff  in  partition 1547 

on  deaui  of  party  to  partition ^  •  * 15% 

of  successor  of  officer  of  unincorporated  association 1920 

successor  of  public  officer,  receiver  or  trustee  may  continue 

action.   .  . 766 

substitution     of     successor    of     public    officer,     rccctver     or 

trustee t 766.  1980 

of  defendant  in  place  of  sheriff  after  discharge  of  at- 
tachment   4 710 

t^artition. 


controversy  as  to,  may  be  sub.icct  of  arbitration ...• 

petition  for  sale  of  property  of  Infant  or  incompetent  to  SVoid 

action 2350 

Jurisdiction  of  county  court 340 

I.  Wbo  may  BaiNc;  paktieS. 

when  action  may  be  brought « 1532 

iurtion  by  remaindermen  subject  to  estate  in  possession 1533 

Infant  may  bring  by  authority  of  surrogate. 1534 

may  mstntsin  In  his  own  name. ..  w«  .»...»..* 1686 

by  heir  for  partition  of  devised  property.  • » • 1537 

aecessanr  narties ■..*«»• 1BS8 

members  of  clasa  as  parties ••.*•»...  1588 

who  may  be  plaintiff 15SS 

proper  parties,  at  election  of  plaintiff •.•■...   15S9 

lienor  may  be  made  party 1^39,  1540 

appointment  of  guardian  ad  liiem  for  infant. 1535 

security  by  guardian  ad  litem «. 1536 

cannot  be  waived 1536 

l:iG4 
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Partltloa  —  CoAtinved. 

I.  Who  may  bumc;  parties — Continiicd. 

substitution  and  supplemental  summons  on  death • VM 

state  may  be  made  party  defendant ••...  16M 

summons  may  be  served  on  attorney-general  for  state ISM 

n.    SUIIIIONS;    PLKADINC;    TEIAL. 

service  of  summons  on  unknown  owners 1541 

property  to  be  described  with  common  certainty 1642 

complaint  to  state  interests  of  parties 1542 

to  allege  that  no  executor  or  administrator  of  deceased 

owner  appointed 1688 

answer  may  controvert  interest  of  plaintiff 1643 

statement  of  defendant's  interest  in  complaint IfStS 

claim  of  title  of  co-defendant 1548 

triable  where  propertv  situated MZ 

issues  of  fact  triable  by  jury 1544 

preference  of  actions  for 791 

on  default,  etc.,  title  to  be  ascertained  by  court  before  inter- 

locutory  judgment 1545 

idterlocutory  judgment 1540 

recording  judgment  in  each  county  where  lands  are 1595 

additional  allowance  to  plaintiff 8252-3254 

when  action  settled  before  judgment 3252»  8254 

computation 8262 

surveyors'  and  commissioners'  fees 3299 

adjustment  of  rents  or  profits  between  parties 1589 

III.  COMMISUONimS  TO    MAKX   PAKTITIOK. 

appointment 1549 

oath 15bO 

removal 1660 

appointment  to  fill  vacancy 1560 

to  make  partition,  or  report  that  same  improper 1661 

may  employ  surveyor   1562 

all  must  meet    but  acts  of  majority  valid 1564 

report 1654 

fees  and  expenses 1666 

to  be  taxed  and  paid  by  plaintiff 1565 

confirming  or  setting  aside  report 1556 

final  judgment  on  report 1567 

in  action  by  infant  plaintiff 1634 

IV.  Actual  partition. 

'•  distinct  parcel  **  defined   8848 

when   partial  partition   directed 1547 

successive    partial    partitions    as    interests    of    parties    ascer- 
tained   1647 

severance  of  action,  when  partial  partition  directed 1647 

setting  off   shares   in   common 1{S48 

actual  partition,  when  to  be  directed 1646 

division  into  parcels  and   allotment 1662 

designating  boundaries  of  separate   parcels 1662 

Hen  attaches  only  to  part  assigned  to  share  charged  with  lien.  1540 
division  when  dower,  curtesy,  or  estate  for  life  or  years  exists 

in  undivided   share    1568 

division   among  remaindermen  or  reversioners 1668 

against    whom    final    judgment,    making   actual    partition,    !s 

conclusive. 1N57 

Judgment  to  direet  delivery  of  possession 1668.  1678 

order   to   sheriff   to  deliver  possession   when   distinct   parcel 

allotted 1075 

compensation  to  equalize 168T 

not  awarded  against  unknown  party  or  against  infant, 

unlets,  cte.  .  . . . , 1581 
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Partition  —  Continued. 

IV.  Actual  partition  —  Continued* 

costs  oa  jttdgxBcnt  for ••« •«•••••••••••••••  1B59 

collection  of  costs  against  unknown  owfiert. •••••••••• 1590 

V.  Sali. 

1.  IVhen  directed;  procedure. 

when  to  be  directed ••••....  1IM6 

when  ordered  in  aciion  by  remaindermen 1533 

modification  of  interlocutory  judgment  on  report  that  par- 
tition cannot  be   made 1560 

interlocutory  judgment  for,  on  report  of  commissioners.   1500 

to  be  made  by  referee  or  sheriff , 1560 

protection  of  rights  of  unknown  owners 1572 

when  credit  allowed  for  purchase-money. 1573 

mortgage  to  secure  purcaase-money 1574 

separate  securities  to  county  treasurer  and  owner  of  full 

age 1575 

report  of  sale < 1576 

final  judgment  confirming 1577 

parties  on  whom  final  judgment  confirming  is  coiualusiye.  1577 

payment  of  costs  and  expenses 1579 

judgment  confirming,  may  direct  delivery  of  possession..   1675 

ollicer  making,  to  pay  taxes,  etc 1676 

judgment  tp   DC  entered  in  county  w.^ere  property  situ- 
ated. ,  . 1677 

Satisfaction  of  liens. 

direction  for  sale  free  from  lien  of  debts  of  dooedent.  1538 

proceeds  >o  be  paid  into  court 1538 

withdrawal  of  shares  of  proceeds. , 1538 

reference  to  inquire  as  to  liens 1561 

publication  of  notice  to  prove  liens. ISm 

report  of  referee 1562 

payment  into  court  to  satisfy  liens  on  shares 1568 

application  by  lienor  for  money  paid  into  court 15A4 

payment  and  satisfaction  of  liens  on  undivided  shares.  1565 
proceedings  to  settle  liens  on  shares  not  to  delay  pay- 

ment  to  other  parties 1566 

payment  of  liens  on  sbtrea 1580 

.final  judgment  confirming  sale  bars  lienors  failing  to 

prove  lien   after  notice 1(778 

%  Dower  interests, 

sale  when  dower  right  exists  in  entire  property 1567 

free  from  dower  right 1568 

payment  in  gross  in  satisfaction 1568,  1560 

investment      of      one-third      proceeds      for     bencifit     of 

dower 1668,  1560 

protection  of  inchoate  right  of  dower  and  future  estates.  1570 
I  release  to  husband  of  inchoate  right  of  dower 1571 

•8.  Distribution  of  proceeds. 

how    awarded 16S0 

duties    of    officers    making   sale 158t> 

payment  or  investment   of  interests  in   remainder  or  re- 
version    IS-Ui 

shares  of  infants   1561 

Investment  of  shares  of  unknown  and  abaent  owners....   15S2 

distribution  of  shares  of  unknown  owners 15S2 

investment  of  proceeds  paid  into  court  for  benefit  of  ten< 

ant  for  life  or  dowercss 158S 

»«curity  to  refund  shares  paid  over 1584*  1585 

action  on  security  to  refund  share  paid  over.... 1686 

■  presumption    of    death   ot    unknown    heirs    when    nioncv 

paid    into    court    \      jH41 

payment  of  moneys  deposited  in  court  in  certjm  cases,    l.'i;;8 
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Partition  —  Con  tinned. 

VI.  Op  lands  op  inpants  and  incompftexts  by  acreemekt. 

application  by  guardian  or  committee  for  authority.    .    .  IRQtn 

contents  of  petition ^ 1^01 

notice  of  application .'.'.*.' Jgn j 

to  superintendent  of  state  institution. '.['.'.'.'.'.'/.         ,"  1590 

court  may  authorize  partition 159^> 

authority  to  guardian  or  committee  to  execute  releiiaes !!.'!.' !  16W 

effect  of  releases JgJI 

VII.  Ih  action  for  WAsra  by  joikt  tbvaxct. 

what  entitled   to   partition 1^5^ 

•interlocutory  judgment  for  !!.!!!!!!  1657 

reference,  etc.,  to  ascertain  rights  and  interests!..'!!!!!.!!.!  1657 

necessary  parties  to  be  brought  in 1657 

deduction  of  damages  ffom  defendant's  share !  1668 

Partner*. 

partner  of  defendant  may  apply  for  discharge  of  attachment 6&3 

undertaking 004 

application  for  release  of  property  from  levy  against  partner! !!   1413 

levy  of  execution  on  interest  of  partner  previously  attached 1415 

partner  cannot  separately  compound  partnership  debt  before  dis- 
solution  ^ 

nonjoinder  or  misjoinder  of  defendants  in  action 'iiiiiisV 'firm 

engaged  in  transportation IO45 

filing  statement  of  names  of  partners  engaged  in  transportation!  1945 
separate  action  against  partner  not  sued  or  served  in   original 

continuance  of  business  during  action  for  dissolution,*  account- 
ing,  etc J947 

powers  of  court  in  action  for  dissolution,  accounting,  etc!!!!!!   1947 

execution  of  consent  to  discharge  of  insolvent  debtor 2155 

service  of  justice's  summons  on  managing  agent  of  non-residents.  2879 
Pate«ta« 

See,  also,     "  Letters    Patent." 
Authenticated  copy  of  foreign  patent  admissible  in  evidence. . .     956 
Payment.  —•**»'%  1 

presumption  of  payment   of  judgment b-w«vT«*  •«gifw«».  ;  376 

partial,   avoids   presumption   of   satisfaction    of   judgment 376 

proof  of  payments  "by  k  WunlHpfll  «orpo¥litloii  d*  cfmeer  ihenoL  961c 
Payment  Into  Conrt. 

discharges    depositor    from    liability 748 

comptroller  to   supervise  administration  of   funds 744 

comptroller  to  institute  proceedings  to  enforce  judgments,  etc.     744 

comptroller  may  examine  books,  etc.,  of    banks,  etc 744a 

compelling  transfer  from  banks  to  county  treasurers 744a 

transfer  of  money  and  securities  to  county  treasurers 745 

designation  of .  banks  of  deposit ^ , . . .     746 

court  may  direct  payment  of  funds. ,  * 747 

investment  of  funds  ,..,,,,, , 747 

title  to  securities , . . .     749 

actions  on  securities    749 

transmission  of  title  to  successor  in  office. 750 

payments  to  be  made  only  on  certified  copies  of  orders.  .••.*.. .     751 

custodian's  books  of  account ,«....     752 

annual  report  of  custodian   753 

presumption  of  death  of  unknown  heirs 841 

enforcement  of  judgment  directing 1241 

eommissions  of  county  treasurer 3321 

leave  to  sue  on  county  treasurer's  bond  for  failure  to  pay  over 

ilioney  on  order  of  court 1887 

how  made  m  city  court  of  New  York 3164 

in«7 
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Payment  into  Conrt  —  Continued. 

on  tender  after  suit. 7S2 

notice  of  deposit 732 

to  effect  cancellation  of  notice  of  pendency Iff71 

in  partition,  on  sale  tree  from  debts  of  deceased  owner 1!^ 

to  satisfy  liens  on  shares 1563 

application  by  lienor  for  money. 1561 

payment  and  satisfaction  of  liens  on  lands  sold 1565 

foreclosure  by  action ;  surplus  moneys 1633 

of  amount  due  and  costs  on  dismissal 1C34 

after  judgment  to  stay  proceedings 1635 

foreclosure  by  advertisement;  surplus  on  sale 2104 

petition  of  claimant 2405 

notice  of  application   *. 2406 

when  and  to  whom  application  to  be  made...... 2406 

order  for  distribution   2407 

reference  of  application 2407 

when    letters    issued    on    decedent's    estate    within    four 
years 2408 

In  surrogate's  court,  to  be  made  to  county  treasurer 2537 

control  of  surrogate  over  2537 

docketing  decree  directing 2S33 

amount  of  debt  not  due  when  account  settled 2745 

of   legacy   or   distributive   share   of   infant   who   has   no 
general  guardian 2746 

proceedings  of  real  property  sold  to  pay  decedent's  debts.  2769,  2786 
surplus  money  on  foreclosure  within   four  years  of   is- 
suing letters 2796 

how  distributed 27» 

as  security  for  cancellation  of  notice  of  lis  pendens  In  cred- 
itor's action 1674 

in  action  to  foreclose  mechanic's  lien 3413 

on  confirmation  of  inquisition  under  writ  of  assessment  of  dam- 
ages  2116-2118 

eompenaation  awarded  in  condemnation  proceeding •  8371 


not  incurred  by  act  conforming  to  doddoa  of  appellate  dl- 

vision  before  reversal 1961 

for  disobedience  to  subpoena 86S,    856 

to  notice  of  commissioners  of  jurors  of  New  York  to 

testify  to  liability  to  jury  service 1066 

for  omission  of  clerk  of  court  in  New  York  to  certify  failure 

to  personally  serve  majority  of  panel 1107 

for  refusal  of  information  to  commissioner  of  jurors  of  New 

York 1121 

by  juror  for  taking  gift  or  bribe 1108 

for  bribing  or  making  gift  to  juror 1194 

for  taking  illegal  fees 328S 

by  attorney  for  deceit ;  treble  damages 70 

for  wilfully  delaying  action;  treble  damages 71 

for  lending  name 72 

for  neglect  of  clerk  to  docket  judgment 1248 

by  county  clerk  for  not  recording  order  appointing  receiver.  2470 
by  sheriff  for  irregularity  in  sale  of  realty  on  execution. .....   1436 

for  wrong  delivery  of  chattel  taken  in  replevin 1707 

for  illegal  sale  of  liquors  in  jail 125 

for  removing  notice  of  sale 1385,  277^  8090 

for  false  oath  of  creditor  of  insolvent  debtor 21g 

for  wrong  delivery  of  chattel  replevied  in  justice's  conrt 2B28 

for  refusal  to  discharge  debtor  taken  in  execntion  on  justioe's 

judgment 908S 

for  suffering  animals  to  stray,  see  "  Stiiats." 

to  owner  for  wilfully  settinf?  animal  at  large , 


INDEX, 

PeAAltT  —  Continned. 

I.  When  iNcvutso  —  Continued. 

habeas  corpus:  for  refusal  to  obey  writ  to  bring  up  to  testify.  2014 

for  refusitiflT  to  issue  writ  to  inquire  into  detention ....  2020 

for  diaobeiring  order  for  discharRe 2049 

for   illegally  recommitting  discharged   prisoner    20ni 

for  concealing  prisoner  to  avoid  writ 20.[)2 

for  aiding  in  concealment  to  avoid  writ 2053 

for   refusing  copy   of  warrant   or   maxulate   to   detain 

prisoner • 2065 

•t.  Actions  for. 

1.  General  prtnwons. 

limitation  of  action  for  penalty  to  person  aggrieved 8fi3 

for  rcnaltics  to  the  state   384 

where  any  person  may  sue   387 

for  penalties  against  directors  and  stockholders  of 

banks   and   moneyed    corporations    394 

Joinder  of  causes  under  fisheries,  game  and  forest  law. . .  484 

joinder  of  causes  under  agricultural  law 484 

order  of  arrest  in  action  to  recover 649 

triable  where  cause  arose 963 

pkce  of  trial  of  actions  for  offences  committed  on  lakes, 

rivers,  etc 983 

of   actions   for  penalties   for  trespasses  on   forest 

preserve 968 

collection     of    penalty     in     forfeited    recognizance,     see 

**  RsCOGIflZANCES." 

by  officers  of  county,  town,  etc,  to  recover  statutory..^  1926 

1928 

barred  by  payment  of  fine  in  mandamus 2000 

costs  when  recovery  by  state  is  less  than  $50 3228 

jurisdiction  of  justice  over  actions  for  2862 

order  of  arrest  in  justice's  court    2805 

indorsement  upon  execution  on  justice's  judgment 3026 

confinement  on  execution  against  person  on  judgment  ior.  30C{2 

jurisdiction  of  Albany  city  court 3223 

of   Troy  justice's   court    3223 

2.  Action  by  state  for. 

by  attorney-general  or  district  attorney 1962 

to  be  brought  in  name  of  people 1984 

concurrent  jurisdiction  of  supreme  and  justice's  courts. .  1962 

disposition  of  money  recovered 1963 

reference  to  statute  to  be  indorsed  on  summons 1964 

recovery  when   statute  imposes  amount  not   exceeding  a 

specified  sum 1964 

district  attorney  to  pay  collections  to  county  treasurer . . .  1967 

to  render  account  of  collections 1968 

8.  Action  by  private  person  for, 

person  specially  aggrieved  may  sue. 1893 

when  common  informer  may  sue 1894 

common  informer  to  compromise  only  by  leave  of  court.  1894 
summons  in  action  by  common  informer  to  be  served  by 

officer  authorited  to  levy  execution 1896 

cannot  be  countermanded  1895 

^evious  collusive  recovery  not  a  bar 1896 

reference  to  statute  to  be  indorsed  on  summons 1807 

recovery    where    statute    imposes    penalty    not    exceeding 

specined  sum ^-. . .  1898 
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falsely  testifying  at  trial  of  claim  of  tWid  party  to  ^__^__., 

seized lOS 

false  intefpretation  by  interpreter  of  city  court  of  New  York. . .     334 

swearing  falsely  in  any  form  Is 851 

false  swearing  ai  to  qualifications,  etc.,  of  jurors  in  New  York 
county.  .  •  • ......•.« ••• 1125 

Porpetvatlon  of  TestimonT* 

Sec  •*  Depositions;  "  "  Evidence,  VII.**  ' 

Peraonal  Injury. 

defined •*••• 8343 

no  api)eal  to  court  of  appeals  from  unanimous  affirmance 191 

limitation  of  actions  for  damages 382 

for  personal  injury  resulting  from  negligence 383 

joinder  of  causes  of  action  for 484 

pleading  matter  in  mitigation  of  damages • 508 

proof  in  mitigation  of  damages 536 

order  of  arrest  in  action  for. -  549 

warrant  of  attachment  in  actions  for... 835 

tender  after  suit  in  action  for.. .«, 731 

no  abatement  by  death  after  verdict. ..»« « 764 

physical  examination  of  plaintiff. 873 

deposition  of  hospital  physicians  in  action  for 836 

claim  for  damap^es  not  assignable *....« IQIO 

jurisdiction  of  justice  of  actions  for... • 2f^ 

order  of  arrest  in  action  in  justice's  court • 28$^ 

assessment  of  damages  on  application  for  judgment  by  default. .  1215 

1216 

Poroonal  PropertF. 

"injury  to  property"  defined   ,<, 3343 

term  defined  in  surrogate's  practice. 2514 

limitation  of  actions  for  injury  to 382 

against  executors,  etc,  for  taking  or  injuring. 383 

joinder  of  causes  of  action  for  injuries  to 481 

order  of  arrest  in  action  for  damages  to 549 

warrant  of  attachment  in  action  in  justice's  court  for  injury  to.  2905 

Pliarinactsta. 

exempt  from  jury  service • 1030»  1081,  1127 

proof  of  exemption   • • «•••.•    1062,1128 

Phyaical  BxanlMatlovu 

of  plaintiff  in  action  for  personal  Injuries ••• 873 

Physicians. 

appointment  of,   for  jails • 126 

order  of  arrest  in  action  for  malpractice 549 

not  to  disclose  professional  information 834,  838 

may  testify  when  validity  of  will  at  issue , • 836 

testimony  of  hospital  physician  in  action  for  personal  injuries 

to  be  taken  by  deposition 836 

,  reference  to  take  deposition  of  hospital  physician 838 

order  for  subpoena  to  hospital  physician 836 

service  of  subpoena  on  hospital  physician 836 

exemption   from  jury  service 1030,  1081.  1127 

proot  of  exemption   1082.  1128 

misdemeanor  to  Rive  false  certificate  to  juror  in  New  York 1120 

false  certificate  to  juror  in  Kings  county  a  misdemeanor 1161 

professional   instruments,   furniture  and  library  of  householder 

exempt  from  execution 139] 

i;wo 


UCPSOC 

Plloia. 

preference  of  actions  against  conupisgioiieri  of.  In  dty  of  New 

York , 791 

exempt  from  jury  service 1081,  1127 

proof  of  exemption  ...•••. .,•••••    1062,  1128 

Plattttitf. 

See  "  Ap>«a»ance;  "  "Infakts;"  "Pahties.'* 

Plcaaiaff. 

See    **  Answer;  **    "  Complaint;  '*    "  Dsuueree;  *•    "  RiYLT;  •* 
"  Veeifxcation." 

I.   GbNERAI,  VB0VI3I0NS, 

certain  pleadings  may  be  ordered  to  be  destroyed ••••...«       21 

must  be  in  English  language 22 

use  of  abbreviations 22 

numbers  may  be  expressed  by  figures • 22 

application  of  general  provisions 518 

liberally  construed C19 

to  be  subscribed 520 

in  marine  causes  in  N.  Y.  city  court  may  be  oral  or  written.  3185 
time  of  service 520 

in  city  court  of  New  York «...  3106 

relief  between  co-defendants 621 

service  of  answer  on  cu-defcndant «...     521 

court  may  order  bill  of  particulars 531 

frivolous, —  judgment  on • *•......,...     537 

notiee  of  motion  on,  in  N.  Y.  city  court. 31B1 

sham  defences  to  be  stricken  out 538 

notice  of  motion  on,  in  N.  Y.  city  court Sltjl 

irrelevant,    redundant   and  scandalous  matter   to  be  stricken 

out 545 

indefinite  and  uncertain  allegations 546 

motions    for    judgment    on    pleadings 547 

if  order  of  arrest  issued,  pteintiff  muit  prove  allegation  of 

fraudulent  misappropriation 549 

allegation  of  fraud  must  be  proved,  when  order  of  arrest  is- 
sued for  fraud 549 

supplying  lost  pleadings 726 

relief  from  default 783 

to  be  filed  824 

striking  out,  for  disobedieiice  of  order  to  discover  books,  etc.     808 

for  disobedience  to  subpceiui 853 

when  issue  arises 063 

of  law 964 

of  fact 964 

copT  to  be  furnished  to  court  or  referee  on  trial 981,  1018 

to  be  inserted  in  judgment-roll 1237 

notice  of  motions  on,  in  N.  Y.  city  court «.. 319t 

II.  Ve«ipiei>  vlkadinos.     See,  also,  "  Veeif ication.*' 

when  verification  required 523 

allegations    deemed    made    on    knowledge    an!ess    otherwise 

stated 524 

denial   of  knowledge   or  information   deemed   allegation   that 

person  verifvin*'  has  none  ^ . . . .     524 

denials  and  allegations  must  he  stated  to  be  made  by  pofty. .     524 
term  "affidavit"  includes  verified  pleading 8843 

ni.  Vakiancs. 

when  material 539 

proof  of  prejudice  necessary 539 

amendment  discretionary 539 

immaterial   variances 540 

distinguished  from  failure  of  proof •  541 


Pleadinv  —  Contlnved* 

IV.  AMSlfDllSIIT   OF  FLBASXNGIt 

of  course.  • ••••• 542 

for  delay. 542 

amended  pleading  to  be  served • 543,     7S>M 

effect  of  failure  to  answer  or  demur  to  amended  pleading. . .     543 
mistakes  in  names,  sums  of  money,  dates  and  description  of 

property  cured  by  judgment  on  verdict,  etc 721 

omission  of  necessary  averment  cured  by  judgment  on  ver- 
dict, etc 721 

mispleading  or  insufficiency  cured   by  judgment  on  verdict, 

etc 721 

power  of  court  to  amend  by  inserting  material  allegation....     723 

by  conforming  pleadings  to  proof 723 

court  may  direct  action  to  retain  place  on  calendar. 723 

order  of  court  required,  except,  etc 727 

power  of  referee  to  allow  1018 

to  allow  at  trial  1018 

to  allow  a  party  to  plead  anew  at  trial 1018 

iV.    SvrPLSMBKTAI.   PLEADXIHI8. 

when  allowed 544 

court  may  direct  that  action  retain  place  on  calendar 723 

on  substitution  of  party  on  death  or  transfer  of  interest ....  700 
no  extension  of  time  for  making  supplemental  complaint  on 

death  or  disability  of  party 784 

In  action  for  waste  after  judgment  of  partition. 1657 

VI.  Joinder  op  causes. 

demurrer  to  complaint  for  misjoinder  of  causes 488 

when   permitted;  generally    4S4 

causes  to  be  separately  stated  in  complaint 482 

when  action  relates  to  real  property 1687 

in  replevin 1689 

in  action  by  people  against  same  defendant 1088 

in  justice's  court   * • 2987 

of  grievances  in  alternative  mandamus 2076 

\^.  Specific  pleas. 

how  presumption  of  parent  of  judgment  pleaded 378 

limitation  of  actions 413 

private  statute.  • 530 

account 531 

judgment 5S2 

conditions  precedent. « 533 

instrument  for  payment  of  money 534 

in  mitigation  of  damages 536 

plea  of  justification  in  libel  and  slander   does  not  bar  evi- 
dence of  mitigating  circumstances 535 

VIII.  In  spbcxfxc  actions. 

Against  executors  and  administrators. 

first  served  or  first  appearing  to  answer  complaint 1817 

separate  answers  by,  only  allowed  by  direction  of  court. .  1817 

lack  of  assets  not  to  be  pleaded  in  action  against 1824 

executor,  etc.,  not  personally  liable  for  debt  for  falsity 
of  pleading. '. 1^1 

By  or  against  corporations. 

allegation  of  incorporation  in  complaint... 1775 

when  corporate  existence  put  in  issue  by 1776 

waiver  ot  misnomer  by  failure  to  allege  in  answer......  1777 

extension  of  time  to  answer  or  demur  in  action  on  bill 

or  note 1T73 

order  for  trial  to  be  served  with  answer  in  action  on  bill 

or  note. ITTI 


PfeaAInflT  —  Continued. 

^n.  In  specific  actions  —  Contlntied. 
Cr$ditor^s  action  against  heirs,  etc 

description  of  lands •••••••••••••••••••  18S1 

Dower. 

description  of  property  in  complaint • 1006 

complaint  to  set  forth  name  of  husband. •••••••  1006 

Joint  debtors, 

complaint  in  action  to  char^  joint  debtors  not  personally 

summoned  in  previous  suit 1038 

answer.  ; 1030 

Libel  and  slander. 

application  of  defamatory  words • 635 

plea  of  justification  does  not  bar  evidence  in  mitigation..     585 
in  slander  special  damages  need  not  be  alleged  when  un- 
chastity  imputed  to  woman  •.... •••.••  1006 

liandamus, 

oral  pleadings 2060 

rules  of,  applicable  to  alternative  writ  and  return.  9a76»  2077 

2080 

writ  and  return  cannot  be  stricken  out  as  sham ^..  2080 

joinder  of  grievances  in  alternative  mandamus 2076 

Matrimonial  actions. 

counterclaim  in  action  for  divorce  or  separation.  •••...•  1770 
requisites  of  complaint  in  action  for  separation 1764 

Partition. 

complaint  to  allese  that  no  executor,  etc.,  of  deceased 

owner  appointed. 1588 

description  of  property  in  complaint • 1542 

complaint  to  state  interests  of  parties 1542 

answer  may  controvert  interest  of  plaintiff 1543 

statement  of  defendant's  interest  in  complaint....  1548 
claim  of  title  of  ^DO-defendant 1548 

Prohibition. 

not  allowed. 2000 

Replevin. 

joinder  of  causes .,•....••...  1680 

stating  title 1720 

allegation  of  wrongful  taking  in  complaint 1721 

of  wrongful  detention  in  complaint...... 1721 

answer  may  set  up  title  in  third  person 1723 

allegation   in    answer    of   possession    of   land   on    which 
chattel  was  distrained  doing  damage 1724 

Tc  determine  claim  to  real  property. 

allegations  of  complaint »•••.••••••••••• 1689 

IX  In  sttxbocatss'  couxts. 

petition  or  answer  may  be  presented  orally .••.. 2538 

written  and  verified  pleading  may  be  required •• 2533 

by  whom  verified •....•• ^34 

,  of  verification ..^^ •• • 2684 
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Pleadliftflr  —  CoBtliftiieA. 

X.  In  justices*  courts. 

may  be  oral  or  written •• • 2M0 

■  ,.,           general  rules ., • • 2M0 

enumerated 2935 

setting  forth  account 2941 

instrument  for  payment  of  money 2941 

complaint 2936 

joinder  of  causes   * . . . « 2937 

answer 2938 

denials 2938 

demurrer 2938 

amendment  on  decision  of  demurrer 2999 

bill  of  particulars » 2942 

immaterial  variance  to  be  disregarded 29i3 

amendments 2944 

counterclaims 2945 

of  party  suing  or  sued  in  representative  capacity IHMfJ 

when  neglect  to  plead  counterclaim  bars  action 2947,  2948 

judgment  upon  counterclaim    2949 

•  answer  of  title  to  real  property   2951 

verification    (see  Act)    988 

Interest  of  pledgor  may  be  sold  on  execution • 1413 

Police  Covrttt. 

are  not  courts  of  record • ••>•  S 


m>1lce. 


exempt  from  Jnr/  service  in  New  York  city ••»..  1081,  1127 

proof  of  exemption    1062,  1128 


county  superintendent,  etc.,  may  sue  upon  cause  erUing  before 

hi»  term 1926*  1928 

actions  against  overseers,   etc.,   on   causes  arising  before  their 

terra. 1927,  1928 

overseer  or  superintendent  may  apply  for  appointment  of  com- 

-  -     mittee  for  incompetent  person , 2324 

fine  for  contempt  in  justice's  court  to  be  paid  to  overseer 2875 

action  by  overseer,   etc.,   for  penalties  for  suffering  anixaals  to 

stray.  ., 3062 

payment  to  overseer,  etc.,  of  penalties  for  sirfPering  animals  to 

stray 3092 

Poo^  Pev«oii«. 

who  are 458,  4S0 

requisites  of  petition  for  leave  to  sue  as 460 

contents  of  order  granting  leave  to  sue  as , 40D 

not  liable  for  costs  or  fees , 461 

.    action  not  stayed  for  non-payment  of  costs  of  former  action...  461 

annulling  leave  for  misconduct  or  delay 462 

defendant  may  apply  to  defend  as 463 

petition   by  defendant   for  leave 464 

'  proceedings  on  defendant's  petition  for  leave 466 

cannot  prosecute  appeal  as 468 

may  oppose  appeal  as *.......••  468 

cosU  in  favor  of,  to  be  paid  to  attorney 467 

security  for  oosts  not  required  when. plaintiff  an  infant....  460.  3288 

Population. 

certificate  of  director  of  ccnsuc  r  Omissible  In  evidence 944 
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Po««-Ofl«e« 

See,  also,  "  ICAn.** 

service  of  papers  by  inaU«..« *•••«• « T07 

double  time  when  papers  served  by  mail • •....••  796 

time  for  service  of  notice  of  trial  by  mail 708 

deposit  of  papers  in  branch  post-office  in  New  York  city......  801 

Po'vr«r  of  Aitorney* 

satisfaction  of  judgment  by  attorney  in  fact » 1260 

Po-vrera. 

executors  qualifying  may  exercise  power  of  sale,  etc 2042 

Preferred  Cavaea* 

when  order  necessar> 706 

service  of  order 703 

motion  for,  in  New  York,  Kin^,  Queens  and  Erie 703 

claim  of  preference  in  note  of  issue , «  706 

vacating  order tOS 

order  for  preference  not  appealable 703 

causes  preferred  bv  general  rules  of  practice 701 

by  special  order  of  court 791 

parties'  suing  in  representative  capacity  as  sole  plaintiff  or  de- 
fendant.    701 

death  of  party  pending  the  action 701 

criminal  actions 700 

by  people  to  recover  public  funds 780 

by  or  against  state  or  officer  thereof 701 

by  or  against  New  York  city  and  its  health  officers 701 

by  or  against  commissioners  of  pilots  in  New  York  city 701 

by  or  against  towns  or  counties 701 

against  sheriff 701 

on  undertakings  to  sheriff 701' 

on  undertakings  on  appeal  to  court  of  appeals 701 

on  notes  and  bills  of  corporation 701 

against  corporations  issuing  bank  notes,  etc 701 

for    dower    701 

for  absolute  divorce 701 

for  libel   or   slander 701 

for   partition ^^ , 701 

to  revoke  probate  of  wills 701 

to    construe    wills    , 701 

mandamus   or   prohibition    702 

marine  causes  in  X.  Y.  city  court 3186 

to   determine    conflicting  claims   to   compensation    for   property 

taken  for  public  use   3378 

appeals  involving  title  to  office 220 

from  court  of  claims   278 

from  judgment  declaring  statute  unconstitutional 701 

from  decision  of  surrogate    701 

to  court  of  appeals  from   unanimous  affirmances  by  ap- 
pellate division    701 

second  and  subsequent  to  conrt  of  appeals lOS 

Preavrlptlou. 

See,  also,  "  Limitation  of  Actions." 
easement  for  encroaching  wall  created  by  lapse  of  two  years 

without  action 1400 

Pre«a  Aasociattona. 

telegraph  operators  and  reporters  exempt  from  jury  duty.  1030,  1061 

1127 
Preaaaiptloiis. 

See,  also,    "  Evidence." 

possession   presumed   from  legal  title   ,  816 

occupation  presumed  to  be  under  legal  title 866 

continuance  of  relation  of  landlord  and  tenant 373 

satisfaction  of  judgrment   378 

nleading  presumed  payment  of  judgment      378 
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INDEX. 

Preanmpttons  —  Contlnned. 

seal  presumptive  evidence  of  consideration 840 

of  death  of  unknown  heirs,  when  money  paid  into  court Ml 

of  death  f r<Mn  continued  absence 841 

of  jurisdiction  of  6urro?ate 2473 

PrinterM. 

affidavit  of  publication  of  summons 444 

of  notices,  etc 926 

fees  of    3217 

Prtaoners. 

See  "Arrest;"  "Execution;"  "iMPRifiONMBNT;"  "Jaiia" 
care  of  property  of  person  confined  for  crime,  see  **  Crimr  and 
Criminals.'' 
PriT^ile^e. 

from  arrest,  see  "Arrest." 

privileged  communications,  see  "  Evidbno;  "  "  Witnbssbs." 

Probate. 

of  heirship,  see  "  Heirs.'' 
of  wills,  see  "  Wills." 

Process. 

power  of  court  of  record  to  make  new  process , 7 

abuse  of,  a  civil  contempt 14 

must  be  in  name  of  people 22 

in  English  language 22 

tested  in  name  of  judge 23 

when  returnable 23 

roust  be  filed  with  return  thereto 23 

subscribed  or  indorsed  with  name. of  officer  or  attorney..  24 

not  void  for  lack  of  seal  or  error  in  teste,  unless,  etc 24 

order  of  court  required  for  amendment 727 

execution  is   1364 

Proclamation. 

by  foreign  executive,  how  proved W2 

Prohibition. 

a  state  writ   1901 

for  general  provisions,  see  "  Writs." 

alternative  or  absolute • • 2001 

writ  of  consultation  abolished 2100 

preference  of 702 

costs  not  exceeding  $50  and  disbursements  to  be  awarded   as 

on  motion 2100 

final  order  to  be  reviewed  only  by  appeal * 2101 

stay  of  execution  pending  appeal 2101 

who  may  grant  stay 21<>? 

how  time  extended 2102 

I.  Alternative  writ. 

on  what  proofs  granted 2001 

notice  of  application •  2091 

granted  only  at  special  term  except  where  otherwise  sllowed.  2002 

when  appellate  division  may  grant 2008 

alternative  writ  must  issue  first 2004 

contents  of  writ 2004 

when  to  be  made  returnable 200C 

method  of  service  900C 

absolute  writ  to  issue  on  failure  to  make  rctnni 2006 

!»ow  return  made 200* 

failure  tr   ..lake  return  punishable  as  contempt 2006 

objection  to  sufficiency  of  papers  may  Ij  taken  ir  -eliim..«.k  200? 

motion  to  set  cisidc , H)D7 

when  verification    required  to  return. ..  .,.•.•..•.•••»••.••.  *fWfi 

adoption  of  judfrc^s  return  by  party 2006 

pleadings   are   nut  allowed 2000 


INDEX, 

ProJhlbltion  —  Contlnved. 

L  Alternative  weit  —  Continued. 

ma/  be  disposed  of  without  further  notice  at  term  wnere  writ 

IS  returnable 2009 

notice  of  hearing  for  subsequent  terms 20(K< 

where  hearing  to  be  had   20ii0 

controverting  r.cw  matter  in  return   20r»0 

order  for  trial  of  questions  of  fact  by  jury 2090 

final   order 2100 

II.  Absolute   writ. 

alternative  writ  must  issue  first   20f )4 

final  order  on  alternative  writ  may  award 210i> 

to  issue  on  failure  to  make  return  to  alternative  writ 2096 

motion  to  quash  or  set  aside 2<r07 

Promlflmory-  IVotes. 

See  ••  Bills  and  Notes;  '*  *•  Negotiable  Instruments." 
Property. 

defined    : 713 

ProvUIonal  Remedies. 

'    See,   also,   "Arrest;"   "Attachment;"   "Injunction;" 
"  Receivers." 

not  impaired  by  removal  of  action  from  county  court 346 

gives  jurisdiction  of  action 410 

not   ancctcd   b^   supplemental    pleading.... 544 

order  to  de(x>sit  or  deliver  jiroperty 717 

sheriff  may  take  property  for  deposit  or  delivery 718 

when   arrest,  injunction  and  attachment  not  to  be  granted  to- 
gether        719 

on  counterclaim 720 

appellate  division  may  grant,  when  applied  for  without  notice 

and   refused  below 1348 

in  action  to  charge  joint  debtor  not  summoned  in  previous  suit.  1940 

security  not  required  in  action  by  state,  municipality,  etc 1990 

liability  of  state,  municipality  or  officer  for  damages  caused  by.  1090 
Pmblic   Administrator. 

when  to  be  cited  on  probate  of  will 2616 

to  be  cited  on  petition  for  administration  when  intestate  had  no 

next  of  kin 2663 

when  county  treasurer  to  be  ex  officio 2665 

county  treasurer  may  sue  in  name  of  office  without  other  au- 
thority   2865 

order  authorizing  county  treasurer  to  seize  effects  in  danger  of 

waste 2665 

powers   of   county   treasurer 2665 

county  treasurer  to  return  inventory 26C5 

when  county  treasurer  of  Richmond  county  may  act 2665 

bond   of  county  treasurer 2666 

issuance  of  temporary  letters  to  county  treasurer 2666 

notice  of  issuance  of  temporary  letters  to  county  treasurer....   2666 
issuance  of  letters  to  person  entitled  after  temporary  admini&< 

tration  to  county  treasurer    2686 

issuance  of  full  letters  of  administration  to  county  treasurer..   2666 

powers  of  county  treasurer  sls  temporary  administrator 26ri6 

when  authority  of  county  treasurer  superseded 2667 

powers  and  proceedings  of  county  treasurer  as 2668 

payments  into  state  treasury   2668 

appointment  of,   for  county   of   Kings 2669 

when  letters  to  public  administrator  for  Kings  county  to  issue.  2669 
Publication. 

false  and  inaccurate  renorts  of  proceedings  are  contempts 9 

special   provisions  relating  to,   not  affected 8340 

computation    of   time   of 787 

when  no  newspaper  published  in  county 826 

where  printers  in  county  refuse  to  publish 3293 

affidavit  to  refusal  of  printer  to  furnish 3294 

affidavit  of  printer  to 926 
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fees  of   printers 331t 

eervice  of  summons  by. 438—441 

on  unknown  owners  in  partition 1542 

defendant  in  partition  cannot,  under  section  446,  defend  after 

judgment  by  default  on  service  by   publication. 1557 

mode  of,    i.i  surrogate's  court « 2535 

of  order  to  present  claims  of  creditors. 78ti 

of  general   rules   of   practice 18 

of  appointment  changing  place  of  holding   -^ourt 39 

of  cnange  of  place  for  holding  court  in  New  York  city 42 

of  appointment  of   special   and   trial   terms 233 

of  application  by  discharged  bankrupt  to  cancel  judgment. . . .  12UM 

of  notice  of  sale  of  realty 1678 

of  jud^ent    annulling    cori>oration    * . .  . .  180B 

of  notice  of  pendency  of  ejectment  for  property  escheated,  or 

forfeited   for   treason    1978 

of  notice  of  execution  of  writ  of  assessment  of  damages — . ..  2109 

of  petition  for  discharge  of  person  imprisoned  under  execution.  22U6 

of  notice  of  application  »o  change  name  of  corporation 2413 

of  order  to  show  cause  in  proceeding  for  voluntary  dissolution 

of  corporation 2424 

of  citation   from   surrogate's   court 2524 

of  notice  of  decree  revoking  probate  of  will 2653 

of  advertisement  for  claims  against  decedents'  estates 2718 

of  summons  in  action  in  N.   Y.  city  court 3170 

application  for  judgment  by  acfault  when  summons  served  by. .  1216 
Public  Funds. 

order  of  arrest  in  action  for » . .  649 

action  by  taxpayer  to  prevent  waste • 1925 

action  by  people  to  recover 1960 

attorney-general   must   bring    1976 

must  be  in  name  of  people 1984 

stay  of  other   actions 1970 

may  be  brought  in   foreign  courts 1971 

title  vests  in  people  on  commencement : W72 

limitation 1973 

disposition   of  procreds    1974 

application    by  municipaKty,   etc.,    for 1975 

"Pnblio  Hcultli  I^aw. 

joinder  of  causes  of  action  for  penalties  under 484 

Pablic  Officer. 

.See  "Officer."  j^ 

%aeenii   County.  ^^ 

salary   of   court    clerks «  89 

compensation    of    court    crier * 91 

interpreters  in 94 

court  officers,  messengers  and  attendants  in 95 

duties  of  court  officers,  messengers  and  attendants  in 96 

salary  of  court  attendants  in 96 

appointment   and  compensation  of   stenographer 358,  359 

compensation  of  judges  for  services  rendered  in  selecting  and 

drawing  jurors,  etc 1044 

notes  of  issue  and  notice  of  trial  in . . , 977 

preference   on  calendar   in • 793 

service  of  subpa'na  from  N.   Y.  city  court  in .338 

security   fnr    costs    in   county  court 32<i8 

mileage    of    jurors    • » 3314 

liuo    'W'arrnnto. 

writ  abolished IIKJ 

proceedings  by   information  in  nature  of,  abolished inS3 

relief  to  be  obtained  by   action 1983 

action  to  bo  hrouRht  in  namo  of  people » 1984 

action  by  attomcy-Reneral  to  try  title  to  office , 1S>4S 

.  to  try  right  to   exercise  corporate  franchise 1948 

to   forfeit   public  ofiice,  civil   or    military....^ HK8 

to  try  right  of   foreign  ',  r;x)ration  to  exercise  privileges 

within  state 1948 

jcVter  of  relator  as  party  plaintiff lOM 


l|«o  Warranto  —  Conttnned* 

relator  to  give  security  for  cMts.  «te.««.» •••••^••••••^* .  }#M 

compensation  of  attorney-general  when  relator  joined.  ••.•h.«.  1086 
right  of  claimant  to  office  may  be  tried  in  action  against  actual 

incumbent. f 1949 

order  for  arrest  of  person  usurping  office * 1948 

triable  of  right  by  jury 1960 

claimant  to  assume  office  after  judgmtot  in  his  favor 1951 

to  demand  boolcs  and  oapers  after  judgment  in  his  favor.  1951 

proceedings  to  obtain  books  apd  papers • 1952 

refusal  to  deliver  books,  etc.,  after  ouster  a  misdemeanor 1952 

action  for  damages  against   usurper » . . .  1^3 

all  claimants  to  same  office  or  franchise  must  be  joined. .......  1954 

judgment  against  corporation  must  contain  perpetual  injunction.  1955 

temporary  injunction  in  action  against  corporation 1955 

witness  cannot  refuse  to  answer  incriminating  question  in  ac- 
tion against  corporation ;  * * 1955 

final  judgment  of  ouster  from  office 1950 

eoats  on  jud^ent  of  ouster 1956 

fine  may  be  imposed  upon  usurper  by  judgment.... 1956 

to  be  docketed    1956 

execution  to  collect ..,..,•...  1956 

collection  of  costs  against  corporation  from  officers  and  mem- 
bers  »»>•*» • 1987 

R. 
Railroad  Comnlaslonera. 

to  approve  change  of  name  of  railroad  company 2411 

order  changing  name  of  railroad  company  to  be  filed  with. .....  2414 

Railroad   ComtMinlea. 

jurisdiction  of  countv  court  over 341 

residence  for  purpose  of  jurisdiction  of  justice's  court...  2869,  2880 

service  of  summons  from  justice's  court  on 2880,  2882 

compensation  for  railroad  property  taken  for  public  use 3370 

judgment  foreclosing  mechanic's  lien  on  railroad  property 3410 

certain  employes  exempt  from  jury  service j  •  •  • '  1^^ 

superintendent,    conductor    and    engineers    exempt    frcm    jtiry 

service 1081,  1127 

proof  of  exemption.^ 1082,  1128 

excepted   from  provision   for  voluntary  dissolution 2^''^ 

petition  by,   for  cbanRc^  of  name 2411 

railroad  commissioners  to  approve  change. 2411 

contents   of  petition    2413 

order  changing,  to  be  filed  with  railroad  commissioners..  2414 

Rape. 

sittings  of  court  may  be  private 6 

privilege  of  physician  in  actions   for 8^1 

Roal  Property* 

t.  General  provisioks. 

defined • • 8398 

in  condemnation  law  . ..••..... 3358 

in  surrogate's  practice • 2514 

"owner"  defined 8308 

in  condemnation  law • • .  •  • • . . .  3358 

"distinct  parcel"  defined.  . 3,^3 

"improvement"  defined ••.«••••. .^98 

"injury  to  property"   defined   •••• 3343 

"  inheritance  "  defined  in   surrogate's  practice. 2514 

proceeds  of  sale  of  realty  of  infant  or  incompetent  deemed 

*        real  propcrtv 235P 

<|uestions  of  titl«»  excepted  from  iurijidiction  of  justice's  court.  2803 
•Mter  of  jurisdiction  in  justice's  court  en  ftnawtr  to  title  of 

real  property 2051-2958 
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Real  Property  —  Continued. 

I.  Gbnbrai.  PROVISIONS  —  Continufld. 

special  proceeding  cannot  be  taken  to  recover'  nnlesa  expressly 

allowed 1088 

summary   proceedings  to  recover   possession   of,  see  **  Sum- 
mary Procskoinqs  to  Dispossess." 
action  to  recover,  see  "  Ejectment." 
judicial  sales,  see  "  Sale  op  Real  Property." 
proceedings  to  sell,  etc,  property  of  infant,  incompetent,  or 

corporation,  see  "  Sale  of  Reai,  Property." 
liens  on,  see  "  Liehs." 

limitation  of  actions  for 8«2-373 

action  to  establish,  etc.,  lien,  triable  in  county  where  property 

situated    982 

relating   to  property   without   the  sUte,   triable  where 

party  resides ••  •     992 

service    of    summons    by    publication    in    actions'    affecting 

title  438.     439 

joinder  of  causes  of  action  relating  to 484,  1687 

filing  of  notice  of  attachment 640 

cancellation  of  notice  attaching 71 1 

mistake  in  description  cured  by  judgment  on  verdict,  etc 721 

aetion  to  compel  conveyance  by  infant  or  incompetent 2345 

judgment 22147 

arbitration,  claim  in  fee  or  for  Bfe  not  tabjcct  of...........  3M5 

estate  for  years  may  be  subject  ef ^W 

controversy  as  to  partition  may  be  subject  of  ••.•••..  •  8861 

controversy  as  to  boundaries  may  be  subject  of g6g 

admeasurement  of  dower  may  be  subject  of ••«••• 286S 

power  of  receiver  to  hold 716 

sale  of,  by  sheriff  on  execution  after  attachment 708 

sheriff  may  convey,  by  order  of  court 718 

how  sold  pursuant  to  direction  of  judgment •••••• 1242 

security  by  referee  appointed  to  sell  real  property... 1243 

conveyance  on  sale  under  judgment  or   execution  to  state 
name  of  person  whose  interest  is  sold •••••••••  1244 

IL  Action  to  determine  claim  to. 

provisions  apply  to  corporations  and  associations 1690 

what  claims  may  be  determined  in... 1638 

who  may  maintain  action • 1638 

what  must  be  alleged  in  complaint • 1639 

demand  for  judgment 16S9 

triable  in  county  where  property  situated 9R2 

dismissal  with  costs  on  proof  that  plaintiff  not  in  possession..  1640 
defendant  may  plead  title,  etc.,  and  ask  affirmative  relief. . . .  1641 

procedure  when  defendant  pleads  title,  interest  or  lien 1642 

judgment  for  defendant  on  claim  in  reversion  or  remainder. .  1643 
execution  on  judgment  for  defendant  on  claim  in  reversion  or 

remainder 1643 

judgment    awarding   defendant   possession   and    damages   for 

withholding 1644 

judgment   for  plaintiff    ...•••.  1645 

effect  of   judgment    .•...•••....  1646 

new  trial  not  of  right • ..••.  1646 

new  trial  discretionary  within  one  year 1646 

new  trial  when  party  under  disability • 1646 

when  evidence  on  first  admissible  on  new  trial 1646 

perpetuating  evidence  and   proofs  !n. ....  ...•.....••• 1646 

claim  of  dower,  action  to  determine ••...  1647 

prayer  for  admeasurement 1648 

dental  of  defendant's  claim   and  demand  that  she  ht 

barred 1649 

action  to  determine  validity  of  will  of  real  property.  ...._•_.. \  1868 

additional  allowance  to  plaintiff 

eompntation  of  additional    allowance •••••••• 
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Real  Property  —  Continued. 

III.   PnPETVATXNG  TESTIMONY   AS  TO  TITLS. 

testimony  may  be  received  in  action  involving  title  to  realty.  1688a 

inability  of  witness  to  attend  must  be  shown 1088a 

documentary  evidence  not  affected   1688b 

mode  of  introducing  testimony   1688c 

objections  may  be  taken  at  trial 1688c 

who  may  apply  for  talcing  of  deposition 1688d 

contents  of  petition   1488e 

notice  of  application  1688f 

appointment  of  referee  1688f 

notice  of  hearing  before  referee 16881 

proof  of  notice  of  hearing 1688g 

adjournments  of  hearing  1088g 

aubpoenas  to  witnesses  1688g 

compelling  attendance  of  witnesses   1688g 

mode  of  examination    1688h 

refusal  of  witness  to  answer , 1688h 

authentication  of  deposition   1688h 

deposition  to  be  filed  and  recorded 1688h 

sgainst  whom  deposition  may  be  used  as  evidence , . .  1688i 

RoeetTera. 

I.  Gbnexal  provisions. 

-ilerk  of  court,  etc.,  not  to  be  appointed  in  New  York 90 

limitation  of  action  against,  to  recover  chattel S88 

appointment  before  ;ud,gment TiS 

on  counterclaim 720 

by  or  after  judgment 71ft 

pendin::  appeal 713 

■  I  Judgment  creditor's  action 1877 

wS   successor         executor   pending  action   for  partition 

«.   distribution  or  to  construe  or  establish  will 1^60 

refeienc-:  on  application   -or  appointment 827 

••■  Drooarty  "  '  ictude-  rents,  income  and  increase  of  property.     7 IS 

notice  of  application  for 714 

appointment  of  temporary  receiver  without  notice 71 1 

appointment  without  notice  in  foreclosure 714 

removal  of  713 

bond   of    715 

increasing  security 71.') 

accounting  by   71«'» 

notice  to  surety  of  accounting  715 

petition  by  surety  to  be  relieved  >>V2 

revocation  of  appointment  for  failure  to  give  new  bond ^12 

power  to  hold  real  property 7^.0 

on  death  or  removal,  successor  may  continue  action 7^^ 

substitution  of  successor  on  death  or  removal 706 

may  file  notice  of  appointment  and  ownership  of  judgment..  120:*. 
may  consent  to  insolvent's  discharge  under  judge's  order. ...  2153 

leave  to  sue  upon  official  bond IPIK) 

commissions 3320 

may  include  cost  of  bond  in  commissiona * 3320 

II.  Op  corpokations. 

in  what  cases  appointed  for  corporation t^lO 

when  appointed  for  educational  institution 181 0 

appointment  of,  for  foreign  corporations 1810,  1812 

notice  of  application  for  appointment  of  receiver  of  corporate 

property    IRIO 

appointment  of,  by  judgment  annulling  corporation l^'Ol 

in  action  to  dissolve,  appointment  of  temporary 17K8 

power  of  temporary  1788 

court  may  confer  additional  powers  on  temporary 17S9 

appointment  of  permanent  17^8 

powera  of  permanent *  178S 
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Receivers  —  Continued. 

II.  Of  conpoKATioNs  —  Continued. 

voluntary  dirsoUition,  appointment  of  temporary  in  proceed- 

ings 2423 

power|,  of  temporary  .  .  * 2423 

appointment  of  permanent    ^.   2429 

confirmation    of   acts   of    2429 

relief  from  omissioua  and  defaults 2429 

commissions  of 2431a 

final   accounting  of    , 2431b 

duty  of  attorney-general  as  to  final  accounting 2431b 

III.  In  supplementary  pkoceeoings. 

appointment  .  ^ 2464 

notice  of  application  for  appointment 2464 

when  appointed  without  notice    . » 2464 

notice  ot  application  to  other  crcuitors... 2463 

only  one   to   be   appointed , ...». 2466 

order  extending  prior   receivership 2466 

when   property   vests   in   receiver ■•...  246B 

relation  back  of  title  to  personal  property 2469 

non-resident   not   to   be  apuointcd 2469 

removal    on    becoming   non-resident 2469 

record  of  orders   appointing 24T0 

subject   to   control    of   court ».*.*.•*,... 2471 

jurisdiction  of  justice's  court  over  actions  by 2865 

Recos^ni  xance. 

power  of  county  court  to  remit  forfeiture 350,  351 

how  forfeited 1965 

action    by    attorney-general    19«6 

j\]dgmcnt   for   people   on 1966 

district   attorney  to  pay  over  collections  on 1967 

to   render   account   of   coflcctions 1968 

action  on,  to  be  brought  in  name  of  people 1984 

Recoraa. 

I.  Op  docttments,  conveyancss.  etc 

must  be  in  English,   abbreviations * . . .       23 

amendment  of 727 

of  certificate  of  sale  of  real  property  on  execution 1439 

effect  of  recording  certificate  of  redemption  of  real  property 

from  sale  on  execution 1470 

judgment  in  partition  may  be  recorded  in  each  county  where 

lands  are. 1585 

of  notices  of  lis  pendeHg, 1672 

judgment  vacating  letters  patent  granted  by  ttat*  to  bo  noted.   1960 

of  discharge  of  insolvent  debtor 2181 

of  order,  etc.,  exempting  insolvent  debtor  from  arrest  or  im- 

prtBOnment 2196 

of  assignment  on  discharge  of  debtor  from  imprisonmont  on 

execution.    2211 

of  order  appointing  trifstee  of  property  of  ortminal  prluner. .  2226 
of  affidavits  of  sale  under  foreclosure  by  advertisement.  •  • . . .  2398 

^  of  order   chan^in^  name   of  corporation 2414 

y^  of  orders  aj)j)ointing  receivers  of  judgment  debtors 2467,  2470 

books  and  indices  to  be  kept  by  surrogate 2498,  2410 

of   wills  proved   elsewhere   within  state 2630 

probated  wills  of  real  property  may  be  recorded  as  deeds..  2S33 
executor,  etc.,  must  cause  will  of  real  property  to  be  recorded 

in  each   countj'   where   realty   situated 2633 

wills  to  be  indexed  when  recorded  as  deeds 2834 

fees  of  clerk  or  register  for  recording  wills  as  deeds 2634 

decree  of  probate  of  heirjship  may  be  recorded  as  deed 2657 

decree  vacating  or  modifying  decree  of  probate  of  heirship...  2659 
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Records  —  Conttaued. 

I.  Of  documents,   conveyances,   etc. —  Continued. 

of  foreign  wills  2695,  2708.  2704 

fees  for  recording  instruments • 3301 

TI.  Admissibility  as  evidence. 

subi>oena  duces  tecum  to  produce 800 

original   entry    of   marriage   or   certified  topy   is  presumptive 

evidence 928 

certified  copies  of  papers  filed   or  recorded   in   public  offices 

presumptive  evidence 033 

certified  copies  of  papers  filed  or   recorded  in   town   clerk's 

office  presumptive   evidence 934 

record  of  conveyance,  or  certified  copy,  is  admissible 035 

is  not  conclusive 936 

not  admissible  when  proved  by  oath  of  interested  or  in- 
competent witness 936 

transcript   from  docket  book   of   justice   of   peace,    subscribed 

and  authenticated,  is  evidence 939 

certified  copies  of  records  of  federal  courts  admissible  in  evi- 
dence      943 

of  documents  on  file  in  federal  offices  are  admissible  in 

evidence 044 

certificate  of  director  of  census  to  population  is  admissible  in 

evidence ...«»...     944 

of  weather  bureau  observations  admissible  in  evidence 944 

of  transfers  of  vessels  admissible  in  evidence 945 

exemplification  of  record  of  conveyances  without  the  state  ad- 
missible  in  evidence   947 

authentication  of  copies  of  records  of  foreign  courts 052 

oral  proof  of  copy  of  record  of  foreign  court 9.%3 

statutory  provisions  do  not  declare  effect  of  foreign  record..     954 
in  New  York  city  and  county  are  presumptive  evidence  after 

twenty  years 955 

authenticated    copies   of    records   of  public   office   of   foreign 

country  admissible   in  evidence .,  —     056 

form  of  certificate  to  copies,  etc 957 

certificate  to  copies,  etc.,  must  be  sealed 958 

certified  copy  for  use  in  same  court  need  not  be  sealed 059 

official  certihcates  of  search  admissible 921 

certificates  of  search  of  title  guarantee  and  abstract  companies 

admissible .• 3256 

surrogates,  registers,  clerks,  etc.,  to  make  and  certify  Matches.     961 

may  be  proved  according  to  rules  of  common  law 962 

admi«?sibiHty  in  evidence  of  record  of  wills  proved  prior  to 

17Sr. 2631 

admiisibility  in  evidence  of  records  of  wills  proved  more  than 

thirty   years    .••••••. 2632 

of  discharge  of  insolvent  debtor  is  conclusive  evidence  of  pro> 

cccdings    and    facts    2181 

in  register's  office  in  New  York  and  Kings  counties  not  to  be 

removed  on   subpoena    866 

H«corder. 

included  in  term  "  judge  " 8343 

of  New  York,  may  change  place  of  holding  court , . . .       42 

Recorder*^  Court. 

See  "  UiicA,  RecorDsk's  Court  of  th«  Citt  oj;  *•    '  Oswico, 
Recoroer's  Court  of  tiie  City  of." 

Redeniptlon. 

on  sale  of  real  property  on  execution,  see  "  ExEctrriON .** 
by  lessee  or  creditor  after  warrant  in  summary  proceedlngtto 
dltpossess.  2256-2250 

ia0S  . 


Referenee. 

I.  Who  may  be  appozntso  kxfieu, 

qualifications    of    referee 1024 

judges*  clerks,   etc.,   not   to   act 1024 

several    referees   may  be   appointed 1(K25 

persons  to  whom  all  parties  object  not  to  be  appointed,  ex- 
cept, etc 1024 

judge  not  to  be  appointed  referee,  except  by  consent 1024 

judge  appointed  referee  by  consent  to  act  without  compensa- 
tion    1024 

surrogate  of  Monroe  county  n6t  to  act  as  referee 240.'* 

clerk  of  court,  etc..  not  to  be  appointed  in  New  York 00 

clerks  of  surrogate's  court  not  to  act  as ^,  . . .  2r»iy» 

judge  of  court  of  claims  not  to  act 279 

V    When  repekekce  ordered. 

compulsory,   of  questions   arising  incidentally 1015 

to  take  an   account    1015 

what  questions  may  be  referred 1013 

when  issues  to  be  referred   10121 

in  New  York  city  court 1013.  3160 

Issues  to  be  referred  on  stipulation  of  parties 1011 

order  appointing  referee  named  in  stipulation  to  be  entered 

of  course 1011 

appointment  of  referee  when  not  named  in  stipulation 1011 

When  reference  is  discretionary 1012 

to  trv  issues  remaining  after  jury  trial  of  specific  questions..     072 

to  take  deposition  for  use  on  motion 885 

of  hospital  physician 83ti 

of  questions  arising  on  motion  in  N.  Y.  city  court 3172 

to  superintend  discovery  of  books  and  papers 907 

to  make  examination  or  inquiry 827 

on  application  for  receiver,  appraiser  or  trustee 827 

to  approve  undertaking  and  sureties  thereto 827 

to  assess  damages  on  application  for  judgment  by  default...  1215 

1216 

by  judgment  to  execute  it 1230 

on  judgment  for  defendant  on  counterclaim 515 

on    justification   under    undertaking   on    appeal    to   court    of 

appeals. 133S 

to  ascertain  value  or  sufficiency  of  sureties  on  discharge  of 

attachment.  «  • 686 

to  examine  person  refusing  certificate  of  interest  in  attached 

property. 651 

to  ascertain  damages  from  injunction 623 

sustained  by  third  person  by  injunction  order 624 

on   default  in  replevin 1729 

evidence  in  mitigation  admissible 536 

«m  application  to  perpetuate  evidence  relating  to  real  nrop- 

ertv leSSf,  16RRit 

to  neil  real  property  under  direction  in  judgment 1242 

security 1243 

to  sell  chattel  under  judgment  foreclosing  lien 1739 

of  application  to  sell  real  property  of  infant  or  incompetent..  2354 

of  proceeding  to  sell  corporate  real  property 3'»<*^ 

to  inquire  as  to  liens  on  property  under  partition Ifl/PH 

to  admeasure  dower    1007 

to  ascertain  amount  payable  in  gross  in  satisfaction  of  dower.  161S 

liens  prior  to  sale  to  satisfy  dower 1621 

In  action  for  waste,  to  ascertain  interests  when  joint  tenant 

elects  to  partition lfW7 

of  issues  in  condemnation  proceedings 33W7 

In  proceedings  to  enforce  liens  on  vessels 3425.  342S 

of  procecdinors  sunnlrmcntarv  to   execution...    ..  2442,  2443.  2M5 

for  voluntary  dissolution  of  corporation 2423,  2428 

^  application  for  surplus  money  on  side  under  foreclosure  bv 

advertisement '   2407 

tor  production  of  tenant  for  life  in  proceedings  to  discover 
'^^^ 2806,  2909 
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11.  Wrxn  repekencb  osdesso  —  Continued. 

by  surrogate's  court  of  questions  of   fact  to  take  testlmonx 

and  report. 2546 

surrogate  cannot  refer  probate  or  revocation  of  probate 2546 

of  New  York  may  refer  questions  to  assistant 2546 

by  appellate  court  on  appeal  from  surrogate's  court 2586 

ol  disputed  claim  against  decedents'  estates 2718 

in  proceeding  in  surrogate's  court  to  take  testimony  of  infirm 
witness  in  another  county 2540 

III.  PoWnS  AND  DUTIES   OP  RSFEESES;    PROCSDUSJL 

referee  to  be  sworn • 1016 

terms  of  oath 1016 

who  may  administer  oaths 1016 

waiver  of  oath 1016 

oath  of  referee  to  admeasure  dower 1608 

failure  to  take  oath  cured  by  judgment  on  report,  etc 721 

procedure  before  several  referees 1026 

powers  when  there  are  several  referees 1026 

general  powers  of  referee 1018 

power  to  allow  amendments 1018 

may  issue  subpoena 854,  1017 

copy  of  pleadings  and  papers  to  be  furnished  on  trial 1018 

procedure  on  reference  of  disputed  claim  against  decedents* 

estates 2718 

publication  of  notice  to  prove  liens  on  property  under  parti* 

tion 1561 

termination  for  failure  to  file  report 1019 

removal  of  referee  to  admeasure  dower 1608 

powers  of,  and  procedure  before  referee  appointed  by  surro- 
gate.   2546 

referee  of  disputed  claim  against  decedents'  estates. . . .  2718 
summary  punishment  of  contempt  in  presence  of  referee....  2267 
referee  may  make  order  to  show  cause  or   issue  warrant  to 

attach  for  contempt 2272 

referee's  order  or  warrant  in  contempt  may  be  returnable  be- 
fore referee  or  court 2272 

power  of  referee  on  order  or  warrant  in  contempt  returnable 
before  him 2272 

IV.  Report;    judgment,   etc.     See,  also,  "Report." 

"  report  "    defined    3343 

to  be  made  and  filed  within  si^ty  days !   1019 

must  state   facts  and  conclusions  and  direct  judgment 1022 

requests  for  ruling  of  referee 1028 

on   reference  of   whole  issue,   report   stands   as   decision   of 

court    «•.••.... , ♦.... 1228 

entry  of  judgment  on  report  when  whole  issue  referred. .... .  1228 

judgment  after  reference  to   determine   specific   questions   of 
fact. 


interest  from  time  of  making  report  to  be  included  in  judg- 


ment. 


1226 

1235 

report  to  be  inserted  in  judgment-roll 1237 

motion  for  new  hearing  of  interlocutory  reference .'..'.'.  1232 

la  matrimonial  actions,  testimony  and  proceedings  to  be  certi- 
fied to  court  with  report 1220 

Judgment  to  be  rendered  by  court ! . ! ! !  1229 

confirmation  of  report  of  referee  appointed  by  surrogate 2546 

judgment  on  reference  of  disputed   claim  .against  decedants* 

estates 271fl 

proceedings  for  trial  of  remaining  issues  where  part  referred!  1014 
motion   for  new  hearing  after  trial  of   specific  questions  by 

referee '  foo^ 

Bodce  of  exceptions  to  rennrt  of  referee I !  i  i ! ! ! ! !  994 

13S6 


Reference  —  Continued. 

V.  Fees  and  expenses;  costs. 

general  provisions  as  to  fees • S2M 

feci  of  referee  In  surrosnte's  court  same  ta  in  supreme  oouri.  25C6 
expenses  of  reference,  o«  justification  on  undertaking  to  court 

of  appeals 13:r> 

of  referee  to  superintend  discoTery  of  books  and  papers.     WT 
compensation  of  referiee  of  disputed  claim  against  decedents' 

estates    .... 271S 

costs  of  reference  of  disputed  claim  against  decedents*  estates.  271.^ 

fees  of  referee  of  real  property 3207 

commissions  on  distribution  of  proceeds  of  sale  of  real  prop- 
erty     32^7 

Regents  of  the  VnlTerslty. 

petition  for  dissolution  of  educational  institation • 1804 

appointoient  of  receiver 1810 

KeiriAter. 

subposna  duces  tecum  to  produce  record WW 

in  New  York  and  Kings  counties  records  not  to  be  removed  on 

subpoena •. .•     860 

official  records  of  register  of  New  York  county  presumptive  evi- 
dence .if ter  twenty  years -.  •  -     ^^ 

mapi  nnd  surveys  on  file  in  New  York  county  arc  presumptive 

evidence  after  twenty  years    855 

to  make  and  certify   to  searches JJl 

misflemeanor  to  refuse,  neglect  or  delay  to  make  search 901 

salaried  registers  to  account  for  and  i)ay  over  fees 3285 

fees  of    3306 

Relator. 

when  to  be  joined  as  plaintiff 198/i 

to  give  security  for  costs,  etc 1986 

compensation    of    attorney-general    when    relator    joined    with 

people  .  .  , ; IWW 

writs  must  show  that  they  are  issued  on  application  of 1994 

costs  may  be  awarded  against ^^ 

when  required  to  give  security  for  costs 3279 

ReltfirlonM  Corporations. 

proceedings  to  sell,  mortgage,  etc.,  realty,  see  "  Sale  ot  'Real 
Property." 

jurisdiction  of  county  courts  over  proceedings  to  sell  realty 340 

not  subject  to  judicial  supervision ^ 1804 

to  action   to  dissolve   corporation. 1804 

to  action  by  people  to  annul  corporation 1804 

excepted  from  provisions  for  voluntaiV  dissolution  of  corpora- 
tions    2431 

Remaindermen. 

action  by,   for  partition  snblcct  to  estate..... *..• 1533 

necessary  parties  in  partition • 1538 

division  in  partition  among , 1553 

action  against,  to  determine  claim  to  real  property 1638 

may  plead   estate   in 1641 

proceedings  when  defendant  claims  in  remainder 1643 

nay  sue  for  damages  to  inheritance 1665 

may  maintain  ejectment  after  judgment  against  tenant  ta  posses- 
sion  1680 

▼esting  of  contingent  interest  in  trustee  for  insolvent  debtor...  2177 
proceedings   to   discover   death   of  tenant   for  ^fe*   see   **  I^m 
Tenant." 

Remittitur. 

from  court  of  apjieaU. • . •  ,•••• ••••••••••••••*•••••••  «••     194 

Removal  of  Aoifon. 

from  N.   Y.  city  court  (o  supreme  court. .•  519 

to  supreme   court   on   disability   of   county   judge. . . . . , 343 

from   county  to  supreme  court  to  change  place  of  trial 343 

lasci 


WDWL 

Removal  of  Action  —  Contlniied. 

from  justice's  to  county  court  of  Kings ««•••••••••••••  80^ 

to  county  court  from  local  courts  of  Utica,  Hudson  and  Oswego.  3200 

to  supreme  court   for  consolidation 818 

of  original  action  to  court  where  cross-action  pending.........  760 

effect  of  order  of  removal  from  county  court 344 

appeal  from  order  removing  action  from  county  court... 344 

•tay  to  permit  removal  from  county  court 345 

process,  undertakings,  etc.,  not  impaired  by  removal  of  action 

from  county  court  * 346 

ReuMeUier  Ooimtr* 

jail  liberties  for •••••.•••••• .•.•••••«...  146 

Rents. 

included  in  term   "property" 713 

sUy  of  judgment  for,  pending  appeal*  stays  also  disposaesa  pro- 

cecdings 1310 

part  of  damages,  in  ejectment 1497,  1531 

adjustment  of,  between  parties  to  partition 1589 

when  assets  in  hands  of  executor,  etc 2712 

apportionment  of,  on  death  of  person  interested ••..••• *  2720 

Rei^levin. 

I.  JuklSDZCTXON  OF  ACTION. 

jurisdiction  of  county  court. •••••••••••«•••••*••••• 840 

of  N.  Y.  city  court 815,  310 

of  city  court  of  Yonkers 8202,  3204 

acquired  by  seiaure  before  service  of  summoili.  •..•...« 1683 

II.  WRkN  ACriOK    MAY  BE  BROtTGHT. 

when  action  cannot  be  maintained 1691 

second  action  for  same  cause  not  to  be  maintained  after  judg- 
ment awarding  possession  to  defendant 1681 

action  by  assignee , 1682 

not  affected  by  failure  to  replevy 1718 

notice  of  abandonment  of  claim  to  part  not  taken 1719 

cause  of  action  survives  death  of  party..... 1736 

order  of  arrest  in  action  of. ..: •  540 

bail  to  procure  discharge  from  arrest  in  action  of 575 

III.  Limitation  of  actions. 

in  general 382 

actions  against  executors,  etc 883 

computation  of  period  of  limitation  of  actions  by  executors, 

etc 392 

period  occupied  by   suit  to   recover  property  excepted   from 

period  of  limitation  of  action  against  executor. 403 

IV.  Tux  hfquxsitxon;  sxecution  thsksof. 

right  to  replevy  when  order  of  arrest  has  ittned... •.•••....  1714 

requisition  to  sheriff  in  replevin 1694 

from  N.  Y.  city  court  to  be  executed  by  sheriff 33& 

affidavit  for  requisition  before  service  of  sununont 1095 

after  service  of  summons 1696 

to   replevy  several  chattels 1697 

agent  or  attorney. 1712 

replevy  of  part  if  whole  not  found ....• #..  1686 

plaintifTs  undertaking  for 1690 

execution  of  requisition  by  sheriff , 1700 

taking  when  chattel  U  in  building  or  fnclosure 1701 

bow  replevied  chattel  kept 1702 

lasT 


INDEX. 
Reple-rla  —  Continiiea. 

rv.  The  beqtisxtiok;  execution  thxseop  —  Cbntlniied. 

delivery  of  chattel  by  sheriff 1708 

exception  by  defendant  to  sureties  on  plaintiff's  undertaking.  1703 

justification  of  sureties  on  plaintiff's  underuking 1708 

proceedings  by  defendant  to  reclaim..., 1704 

affidavit  by  agent   or  attorney  for  return  of  chattel  to  de- 
fendant      1722 

undertaking  by  defendant  to  reclaim !.  .!I!!!I!!I'! !   1704 

notice  of  justification  of  sureties  on  defendant's  undertaking!  1704 

when  and  how  sureties  to  justify 1705 

to  whom  sheriff  must  deliver  chattel '.','.]'/.  1706 

penalty  for  wrong  delivery  by  sheriff '/, ,[  1707 

second  requisition  for  part  of  chattels  not  taken 1713 

return  of  proceedings  by  sheriff '  I715 

compelling  sheriff  to. make  return ,.['/.  1715 

papers  on,  to  be  made  part  of  judgmenf-roll 1717 

to  be  furnished  to  court  or  referee  at  trial 1717 

exemption   of  exhibits   at   exhibitions 14044 

V.  Claim  of  title  by  Tniao  PcasoN. 

affidavit  by  claimant.    ••••• 1709 

demand  for  indemnity  to  sheriff 1700 

delivery  for  failure  to  indemnify 1700 

action  by  claimant  against  sheriff  for  taking 1710 

indemnity  to  sheriff  against  action  by  claimant 1711 

affidavit  of  claim  by  agent  or  attorney. 1712 

VI.  Pleadikg. 

joinder  of  causes. ....•• •.••••••.••••••  484,  1689 

title  of  party 1720 

allegation  of  wrongful  taking  in  conmlaint 1721 

of  wrongful  detention  in  complaint 1721 

allegation  in  complaint  of  depreciation  of  chattel  by  defend* 

ant 1T22 

defendant  may  plead  title  in  third  person 1722t 

interpleader  in 820 

allegation   of   possession  of  land  on  which   chattel   was  dis- 
trained doing  damage 1724 

VII.  Trial;   judgment,  etc. 

action  to  recover  chattel  distrained,  triable  where  cause  arose.  WSi 

issues  of  fact  triable  by  jury 968 

joinder  of  claimants  on  motion  of  defendant..... 820 

damages  for  depreciation  of  chattel  by  defendant 1722 

notice  by  defendant  of  demand  for  judgment  for  return 1725 

verdict  to  state  damages  recoverable 1726 

value  of  property  not  held  "by  successful  party 1726 

need  not  state  value  in  certain  cases ^ZS 

may  award  distinct  chattels  to  different  parties 1728 

ascertaining  damages  on  default   1729 

final    judgment   when   distinct    chattels  awarded   to    different 

parties 1728 

final  judgment.  .  1730 

Hen 1730 

docketing 1730 

execution  may  issue  on  judgment 1240 

contents  of  execution   ITOl 

sheriff's  power  to  tnke  chattel  in  execution 1732 

when  plaintiff  entitled  to  costs  of  course •  8228 

VIII.    AcTIOW    on    irNDERTAKIKG. 

on  entry  of  order  of  abatement 1796 

may  be  maintained  on  return  of  execution  unsatisfied 173IS 

sheriff's  rettirn  presumptive  evidence  of  breach  of  conation.  1734 

destfticfion,  etc..  of  chattel  no  defence 1735 

responsibility  of  sheriff  for  sufficiency  of  sureties 1706 

delivery  of  undertaking  by  sheriff • ITOi 


AepleviA  —  Cotttfnned. 

IX*  In  justxcss'  coubts. 

in  New  York  municipal  court ..•••••.•  8210,  8211 

in  Albany  city  court 3210,  3211 

in  Troy  justices'  courts   8210,  3211 

jurisdiction  of  action    2862 

when  action  may  be  brought 2919 

requisition  to  issue  concurrently  with  summons 2920 

requisition 2921 

execution  of  requisition   2922 

service  of  summons,  affidavit  and  requisition  on  defendant...  2022 

return  of  constable  2923 

exception  by  defendant  to  sureties  on  plaintiff's  underUking.  2924 

proceedings  by  defendant  to  reclaim  chattel 2925 

justification  of  sureties   2920 

to  whom  chattel  to  be  delivered 2927 

penalty  for  wrong  delivery  of  chattel 2928 

claim  of  title  by  third  person 2929 

defendant's  answer  may  demand  judgment  for  return 2930 

proceedings  when  summons  not  personally  served. 2932 

action  not  affected  by  failure  to  replevy 2933 

<:ftimages  for  injury  to  chattel 1722,  2030 

verdict 1720,  2931 

I                             final  judgment;   docketing,  etc 1730,  2931 

I                              docketing  transcript  of  judgment  for  delivery 3019 

I                             issuing  execution 3038 

execution  on  judgment  for  delivery 1373,  1731,  2931 

costs. 3075 

action  on  undertaking  1733-1735,  2961 

Reply. 

demurrer  to,  see  "  Demitxkes." 

to  counterclaim:  contents. •• • •• 514 

judgment  on  failure  to  reply 515 

to  new  matter  in  avoidance 516 

several  avoidances  may  be  set  up  in 517 

each  avoidance  must  be  separately  stated  and  numbered 517 

aUegafion  not  denied  by,  deemed  true 522 

new  matter  in,  deemed  controverted 522 

striking  out,  for  disobedience  to  order  for  discovery  of  books^ 

etc 808 

limitation  of  action  must  be  pleaded  in • 413 

Report  of  Referee. 

See,  also,  "  Repbrencb,  IV.'* 

defined     8343 

to  be  made  and  filed  within  sixty  days 1019 

termination  of  reference  for  failure  to  make  and  file 1019 

when  to  be  filed  in  actions  for  divorce,  etc 1774 

to  specify  single  damages  and  direct  judgment   for  double  or 

tribie. 1020 

on  trial  of  demurrer,  to  direct  final  or  interlocutory  judgment 

to  be  entered   1021 

need  not  find  facts 1021 

may  direct  final   judgment   on   failure  to  plead  anew   or 

amend  under  leave  in  interlocutory  judgment 1021 

on  trial  ot  whole  issues  of  fact,  what  to  contain 1022 

must  state  facts  found  and  conclusions  uf  law  and  direct  judg- 
ment     1022 

to  award  costs   1022 

requests  for  ruling  of  referee 1023 

notice*  of  exception  to 994 

exception  to  finding  of  fact  not  supported  by  evidence 998 

case  not  required  on  an  appeal  on  exceptions  to  report 998 

judgment  on  appeal   10212 

stands  as  decision  of  court  when  whole  issue  referred 1228 


INDBX. 

Report   of  Referee  —  Gonttnned. 

mtry  of  judgment  on,  when  whole  issue  referred 1238 

interest  trom  time  of  making  to  be  included  in  judgment 1235 

to  be  inserted  in  judgment- roll 1237 

id  matrimonial  actions,  testimony  and  proceedings  to  be  certified 

to   court    1229 

judgment  to  be  rendered  by  court  only 122n 

in  ejectment  to  sUte  nature  of  plaintiff's  estate l."»19 

rendition   of,   on  alternative  mandamus 20R3 

in  proceeding  for  voluntary  dissolution  of  corporation 242*** 

on  trial  of  issues,  in  condemnation  proceedings 33fi7 

Reporter*. 

of  newspapers,  exempt  from  jury  service 1000,  1061,  1121 

Reports. 

of  court  of  appeals,  sec  "  Stats  Reportkr." 

of  supreme  court,  see  "  Suprbmb  Court  Rbportbr." 

of  proceedings,  false  and  inaccurate  are  contempts 9 

report  of  cases  admissible  to  prove  common  or  unwritten  l*w  of 

another  slntc  or  country    J><2 

Rea  Adjndlenta. 

final  judgment  of  court  of  claims 268 

judgment  of  dismissal  not  a  bar  unless  on  merits »..   1209 

collusive  judgment  not  a  bar  to  action  for  penalty  or  forfeiture.  1896 
final  order  in  summary  i)roceedings  to  dispossess  not  a  bar  to 
ejectment , 2261 

ReMcne. 

of  property  or  person  In  custody,  a  contempt 14 

sheriff  liable  for,  after  arrest  of  defendant 687 

ReaiBtnnoe* 

sheriff  may  command  power  of  county  to  overcome. .  •  104 

names  of  resistcrs  to  be  certified  to  court. 106 

refusal  to  assist  sheriff  is  misdemeanor 106 

of  warrant  or  precept  in  h.ibcas  corpus. 2030 

Of  mandate  of  justice  of  peace , 315S 

Restitvtlon. 

when  defendant,  served  by  publication,  defends  after  final  Judg- 
ment  ...•     445 

on  granting  new  trial   ^ 1005 

when  judgment  vacated  or  set  aside 1202 

on  reversal  or  modification  on  appeal • •  • 1323 

on  certiorari 2132 

upon  reversal  of   final  order  in  summary   proceedings  to  disp 

possess.  .  2263 

of  decree  or  order  of  surrogate's  court 2587 

on  discovery  of  assets  after  sale  of  real  property  for  decedent's 

debts 2«nt 

on  reversal  on  appeal  from  justice's  court 3058 

intercut  on  judgment  of , 121 1 

undertaking  for,  on  judgment  by  default  when  summons  served 

by  publication.  . 1216 

Reversion. 

joint  tenants  may  maintain  action  In  partition •••• 1533 

reversioners  to  be  made  parties  in  partition 1.'538 

division  in  partition  among  reversioners 1553 

action  against  reversioner  to  determine  claim  to  real  property.  153S 

proceedings , 1643 

grantor  of,  may  maintain  action  for  waste 1653 

reversioner  m.ny  sue  for  damages  to  inheritance 1665 

may  maintain  ejectment  after  judgment  against  tenant  In 

possession • 1CM 

vesting  of  contingent  interest  in  trustee  for  insolvent  debtor...  21TT 


INIWBX. 

.   Revival. 

of  actions  and  special  proceedings,  see  "Abatement  and  Rs- 

VIVAL." 

Revocation. 

of  letters  of  administration,  sec  "  Letters  of  Aoministbation.'* 

testamentary,  sec  "  Lettexs  Testamentary." 
of  probate  of  will,  see  "  Wiua" 
JRicIiinond  Coiiaty. 

attendants  and  messengers,  how  appointed 95 

duties   and   salary   of 96 

county   court   stenograpncr,   bow   appointed 359 

compensation  of  judges  for  services  in  selecting  jurors,  etc...   1044 
when   county  treasurer   nray   act   as  admmistrator  ex  officio  of 

decedent's  estate 2665 

security  for  costs  in  couf^ty  court 3268 

RlTern. 

place  of  trial  of  actions  for  penalties  for  offences  committed  on.    983 
RoelieHter,  Mnnleiiml  Court  of  tUe  City  of. 

is  not  a  court  of  record 3 

appeals   from,   how   taken 3227 

of  summary  proceedings  to  dispossess 2234 

provisions    made    applicable    to ..«s» , 3226 

Boclcland  County. 

allowance  to  grand  and  trial  Jurors • 3314 

mileage  of  jurors *•... ••••.••••....  8314 

Rules. 

of  court  of  appeals .••• .•••  193 

power  of  appellate  division  to  make. • 220 

calendar  rules  in  Erie  county 235 

power  of  court  of  claims  to  make 265 

of  city  court  of  New  York 323 

regulating  arrest  in  marine  causes  in  N.  Y.  city  court.........  3177 

for  admission  of  attorneys 103 

for  examination  of  attorneys 56 

changing  rules  for  examination  and  admission  of  attorneys. ...  57 

exemption  of  graduates  from  clerkship  • 58 

General  rules  or  practice. 

how   made   and   revised    17 

must  he  ptiblished   18 

may  provide  for  preference  of  actions 791 

may   regulate   trial   of   issues    976 

for    calendars    977> 

for  classification  of  issues   977 

to  regulate  discovery  and  inspection  of  books  and  papers. . . .  804 

settlement  of  interrogatories   891 

making  and   settling  case   on   ar>peal,   etc 997 

notice  of  motion   for  leave  to  issue  execution  against 

decedent's    property 1881 

to  provide  for  notice  of  application  for  certiorari  to  review . .  2128 

S. 
Safe  Depontt  Conapanle*. 

agreement  with  sureties  for  deposit  with.. 813 

excepted  from  provision  for  voluntary  dissoluUon Z420 

'ttirnings  within  sLxty  days  not  reached  by  judgment  creditor's 

action %: J?^ 

not  reached  by  supplementary  proceedings fm6 

judgment  for,  enforceable  against  earnings,  trust  income,  etc...   UJl 
Sale  of  Personal  Property. 

under  foreclosure  of  lien  on  chattel •    •  •  •  • ^ *:?2 

of  perishable  goods  and   animals   attached.... »>o 

property  notwithstanding  stay  on  appeal i^"j 

in  instice's  court • f^ 

when  and  how  sale  on  execution  conducted Aon* 


INMJX. 

Sale   of  PerMonal   Property  —  Contlnncsd. 

inspection  of  firoperty  taken  in  execution 13S4 

penalty  for  defacing  or  removing  notice  of  sale 1385 

title  of  purchaser  on  execution  not  affected  by  sheriff's  omis- 
sion  of  notice   1388 

sheriff,  etc.,  not  to  purchase  at  sale  on  execution   1387 

restitution  after  sale    1323 

on  reversal,  etc.,  not  to  affect  title  of  purchaser 1323 

sheriff's   fees    on 3307 

Sale  of  Real  Property. 

I.  General  provisions. 

"  distinct  parcel  "  defined   3343 

how  sold  pursuant  to  direction  of  judgment 1242 

referee  to  sell  under  direction  in  judgment 1242 

security  by  referee  appointed  to  sell  real  property   1243 

conveyance    on    sale   under    judgment    or    execution    to   state 

name  of  person  whose  interest  is  sold 1244 

judgment  directing,  may  direct  delivery  of  possession 1675 

order  requiring  sheriff  to  deliver  possession   1673 

officer  making,  to  pay  taxes,  etc 1676 

judgment  to  be  entered  in  county  where  property  situated..  1677 

to  be  at  public  auction  1678 

notice   of    1678 

how   conducted    1678 

place,  when  realty  in  more  than  one  county •» 1242 

officer  making;,  cannot  purchase   1679 

guardian  of  infant  party  can  only  purchase  on  behalf  of  ward.  1679 

creditor's  action  for  sale  of  homestead  partly  exempt 1402 

security  to  stay  judgment  .for  sale  of  realty  pending  appeal 

to  court  of  appeals 1331 

suspension  of  sale  of  realty  pending  appeal  from  refusal  of 

specific  performance 1323 

restitution  after  sale   1323 

on  reversal,  etc.,  not  to  affect  title  of  purchaser 1323 

fees  of  referee  on    3297 

commissions  of  referee  on  distribution  of  proceeds 3297 

sheriff's  fees  on 3307 

on  foreclosure,  final  judgment  to  direct  sale 1626 

fees  of  referee  on 3297 

See  "  Foreclosure." 

of  lands  for  non-payment  of  dower  after  admeasurement....  1^4 
for  payment  of  dower  on  plaintiff's  consent  to  receive  gross 

sura ,. 1619 

to  pay  dower  may  be  free  from  or  subject  to  liens 1622 

report  of,  to  satisfy  dower  in  gross 1623 

• 

IL  On  execution.     See  "  Execution.** 

sheriff,  etc.,  not  to  purchase  at  sale  on  execution 138T 

title  of  purchaser  at  sale  on  execution  not  affected  by  sheriff's 

omission  of  notice 1386 

when  and  how  sale  on  execution  conducted 1384 

penalty  for  removing  or  defacing  notice  of  sale  on  execution.  1385 
proof  of  lost  execution  or  writ  under  which  sheriff's  sale  of 

real   property   was   made 961e 

III.  Proceedings  for  sale  of  corporate  real  rvmnKT. 

to  be  pursuant  to  provisions  of  code....... SS90 

contents^  of  petition 3991 

verification  of  petition M91 

hearing  of  application   , • •— w» 

notice  of  application 

reference  to  take  proofs 

order S3aS 

appearance  to  oppose  application 339Ct 

notice  to  creditors  of  insolvent  corporation 8394 

■ervice  of  notice ,.  SCtSB 

power  of  court  to  mak*»  necessary  orders 

WlMn  provisions  tike  cfTcc*^   «•••••«••••, 


INDBX. 

Sale  af  Real  Property  —  Comtlniiea* 

IV.  Proceedings  to  sell,  mortgagk  or  lbasb  provrrty  or  iNFAirr 

OR    INCOMPETENT. 

power  of  committee  of  incompetent  to  alien,  mortgage  or  dit- 

pose  of   real  property 2339 

in  what  cases  application  may  be  made 2348 

not  to  be  sold,  leased,  or  mortgaged  contrary  to  devise  in  will.  2357 

application  to  be  by  petition 2349 

petition  to  be  by  guardian,  committee  or  relative 2349 

infant  over  fourteen  to  join  in  petition 2349 

where  petition  to  be  presented 2349 

notice  to  superintendent  of  state  institution 2349 

contents  anci  verification  of  petition 2i{a0 

when  application  made  to  avoid  action  of  partition....  2350 
application  to  sell  property   of  incompetent  to  be  made  only 

after  appointment  of  committee 2351 

bond  of  committee  of  incompetent 2351 

appointment  of  special  guardian  for  incompetent 2351 

bond  of  special  guardian  for  incompetent 2351 

application  to  release  dower  of  incompetent  to  be  made  by 

husband  2351 

when  committee  may  apply   2351 

husband  may  be  appointed  special  guardian  on  application  to 

release  dower  of  incompetent 2351 

appointment  of  special  guardian  of  infant 2?52 

bond  of  special  guardian  of  infant 2352 

trust  company  may  be  appointed  special   guardian  of  infant 

without  security 2362 

prosecution  of  bond  of  committee  or  q>ecial  guardian 2353 

application  to  be  referred 2354 

final  order  directing  sale  ..*...•. 232KS 

hearing;  report  of  referee 2354 

agreement  by  special  guardian  or  committee  to  be  reported  to 

eourt  for  approval 2356 

execution  of  conveyance  on  approval  of  sale.  ......«•.. 2356 

effect  of  conveyance  ..... 2358 

proceeds  of  sale  deemed  real  property. 2359 

disposal  of  proceeds  of  sale  on  death  of  infant  or  incompe- 
tent.    2359 

infant  deemed  a  ward  of  court 2360 

disposition  and  investment  of  proceeds  of  sale. 2361 

periodical  accounts  to  be  filed  by  custodian  of  proceeds 2361 

disposition  of  proceeds  of  sale  subject  to  inchooite  dower  right.  2361 

provision  for  infants  not  in  being 23i31 

prior  estates  or  rights  may  be  included  in  sale  by  consent  of 

holder  .  .  . 2302 

sale  of  dower  right  or  estate  for  life  of  infant  or  incompe- 
tent for  gross  sum    , 23fT3 

debts  of  infant  or  incompetent  to  be  paid  without  preference.  2304 

V.  Proceedings   to  sell,   mortgage  or  lease  protbrty  of  decz- 

DENT   for   payment  OP  DEBTS,   ETC. 

jurisdiction   of   surrof^ate    2472 

what  property  subject   to  sale 274U 

for  what  claims  property  may  be  sold 2749 

"  funeral    expenses  "    defined 2**49 

when  petition  may   be  presented 2750 

who    may    petition     2750 

extension  of  creditor's  time  to  apply  when  action   pending..  2 •'.">! 

notice  of  pendency  of  action 2751 

time   for    application   on   recovery   of   property    fraudulently 

conveyed 2751 

contents   of   petition    2750,  2752 

inquiry   to   ascertain    unknown    facts 2753 

citation   upon    petition    27ht 

Eartics  not  cited  may  ap|)ear 2755 

earing 27.V> 

proof  of  claims  not  yet  due 2755 
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INBBX. 

Vale  of  Real  Property  —  Coatiaaed. 

V.  PtocasmKCS  to  skll,  ii<«tgagk»  xtc. —  Continued. 

admission  of  executor,  etc.,  docs  not  prevent  bar  of  statute 

of  limitations. 2755 

proof  of  judgment  debts 2756.  2757 

decree  to  determine  debt  and  liens 2758 

trial  by  jurjr  of  questions  of  fact , 2.>47 

order  directing  jury  trial  to  state  questions 2547 

review  of  verdict  of  jury  to  be  by  motion  for  new  trial  only.  2548 

what  proof  necessary  for  decree 2759 

appointment  of  appraisers    ~» 2700 

inquiry  as  to  mortgaging  or  leasing 2700 

decree  to  mortgage  or  lease 27G0 

deeree  to  sell 2761 

postponement  until  controversy  as  to  title  determined 2762 

order  of  sale  of  diiferent  parcels 2763 

how  sale  made  when  undivided  interest  exists 2764 

how  sale  made  when  precedent  estate  exists 2764 

application   of  proceeds  of   undivided  interest  or   precedent 

estate 2764 

form  of  decree   2765 

bond  of  executor  or  administrator 2766 

appointment  of  freeholder  to  execute  decree 2767 

failure  of  executor  or  administrator  to  give  bond. 2767 

order  directing  execution  of  decree . « 2768 

order  to  sell  part  pending  appeal 2769 

death,   etc.,  of  executor,  etc.,   or   freeholder   does  not  affect     ^ 

execution  of  decree 2770 

successor  of  deceased  executor,  etc,  may  complete  sale 2770 

what  credit  allowed  on  sale 2771 

mode  of  sale .' 2772 

notice  of  sale  2772 

how  private  sale  effected ..•..«...  2772 

distinct  parcels  to  be  sold  separately 2773 

persons  prohibited  from  puroiasing 2774 

report  of  sale 2775 

when  sale  to  be  vacated •»•• 2775 

resale •«..••..«.....  2775 

order  confirming  sale • 2776 

conveyances 2776 

when  title  of  purchaser  or  mortgageo  from  heir  not  affected.  2777 

what  title  passes  STTR 

how  contract  for  land  sold 2779 

purchaser's  bond  for  payments  on  contract  for  lands 275^ 

when  part  of  lands  under  contract  to  purchase  to  be  sold. . . .  2781 
effect  of  conveyance  of   decedent's   interest  in   contract    for 

lands.  .  • 27^ 

!n  part  of  contract  for  lands 278^ 

frregularltics  not  affecting  nurchaser's  title 27R4 

when  appointmei.t  of  guardian  for  infant  presumed ^85 

proceeds  to  be  paid  into  court 2786 

when    payment   into    court   exonerates    decedent's   heirs   and 

devisees 2786 

notice  of  distribution  of  proceeds 2787 

hearing  on  distribution   2788 

proof  of  further  debts  or  liens  on  distribution. •••• 2788 

sale  of  unsold  property  for  deficiency 2789 

proof  of  claim  to  surplus  money , 27ty» 

decree  for  distribution 2791 

appeal  from  decree  for  distribution 2791 

county  treasurer  to  distribute 2792 

order  of  distribution  among  creditors  and  claimants 279S 

computation  of  dower  in  lands  under  contract  to  purchase...  2794 

Investment  of  funds  «rt  anart  for  dower •*'?**^ 

of  share  belonging  to  infant •••• 2796 

paymeat  of  infant's  share  to  cruardian , 2796 
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Bale  ot  Real  Property  —  Continued. 

/.  PsocuoiNGS  TO  MLLi  MOKTGAGB,  ETC. —  Continued. 

deposit  of  infant's  share  in  savings  l>ank  or  trust  eompany. .  2796 
effect   of   pendency  of  another  action  or  proceeding  to   sell 

property 2797 

when  surplus  money  on  foreclosure  or  other  sale  to  be  paid 

to  surrogate. 2798 

distribution  of  other  money  on  foreclosure  of  sale 2799 

when  sale  to  include  dower  right 2800 

restitution  when  assets  subsequently  discovered 2801 

conveyance   of   real   estate   by  executor  and  administrator   to 

holder  of  contract  of  sale,  made  by  decedent 2801a 

removal  or  sus|>ension  of  freeholder  not  stayed  by  appeal . . .   l!583 
compelling  judicial   settlement    of  account  of   freeholder....   2720 

allowance   of  costs   of  proceeding 2503 

is  in  lieu   of  commissions. 2504 

Saloons. 

justice's  court  not  to  be  held  in  room  where  traffic  in  liquor 

authorized  .  . « 2808 

BaTlBfTB  Banks. 

designation  of  de{>ositories  of  court  funds 746 

accounts  of  depositories  of  court  funds 7QS 

certificates  to  deposit  of  court  funds 753 

excepted  from  provision  for  voluntary  dissolution   2420 

deposit  of  infant's  share  of  proceeds  of  land  sold  to  pay  de- 
cedent's debts   2796 

Seandalons  Matter. 

striking   from  pleadings    545 

flcftioolji. 

teacher  may  be  excused  from  serving  as  juror 1033 

.  exempt  from  jury  service 1061,  1127 

proof  of  exemption 1082,  1128 

«iot  subject  to  judicial  supervision 1804 

to  action  to  dissolve  corporation IflfH 

to  action  by  people  to  annul  corporation 1804 

^titfon  by  regents  of  university  for  dissolution 1S04 

appointment  of  receiver   1810 

trustees  of  school  district  may  sue  upon  cause  which  accrued 

before  their  term 1926,  1028 

action  against  trustees  on  cause  arising  before  their  term.  1927,  102S 
excepted  from  provisions  for  voluntary  dissolution  of  corpora- 
tions  •••;•••• 2431 

costs  against  school  oincers 3244 

ftaire.  Faetas. 

writ  abolished.  .    ,. 1983 

relief  to  be  obtained  by  action 1983 

Seal. 

onission  of,  or  wrong  seal  not  to  invalidate  process 24 

description  of«  to  be  recorded 27,  267 

provisions  respecting  seals  of  courts. . . . .' 27 

description  to  be  deposited  with  secretary  of  state 27 

of  county  clerk  is  seal  of  county 28 

is  seal  of  supreme  and  county  courts 27 

provision  for  new  seals * 30 

of  appellate  division 232 

of  court  of  claims   267 

presumptive  evidence  of  consideration  840 

certificate  to  copies,  etc,  of  records  to  be  sealed 958 

certified   copy  of  record   for   use  in   same  court   need  not   be 

sealed 959 

•f  surrotate's  court 27.  2907 

Searcliefl.                                             ,     .   .   .  ,,.«, 

in   partition,    for   liens  on  undivided    nitcrests 1501 

certificate   by  legal   custodian   of  document  is  presumptive   evi- 
dence   •» ^" ' 

surrogates,  registers,  clerks,  etc.,  to  make  and  certify 0«i 


INDBX. 

Bearclies  —  Coatlaned. 

misdemeanor  to  refuse,  neglect  or  dt\ay  to  malse. 961 

to  be  made  without  charge  for  certain  state  officers... 3290 

county  clerk's  fees  for  making 3304 

of  title  insurance  and  abstract  companies  may  be  used  in  lieu 

of  official  searches  3256 

expense  may  be  taxed  as  disbursement 8256 

Seeretarr  of  State. 

to  keep  record  of  seals 27 

of  age  and  term  of  judges 54 

to  distribute  reports  of  court  of  appeals 213 

judgment-roll  annulling  corporation  to  be  filed  with 1803 

to  publish  judgment  annulling  corporation 1803 

copy  judgment-roll  vacating  letters  patent,  etc..  to  be  filed  with.  1959 

transcript  to  be  transmitted  to  county  clerk •  1900 

order  changing  name  of  corporation  to  be  filed  with 2414 

to  publish  changes  of  names  annually  in  session  laws 2417 

surrogate  to  transmit  copies  of  w^ills,  etc.,  of  non-residents  to..  2502 

searches  to  be  made  without  charge  for 3290 

Sedactlon. 

included    in    term    "personal    injury *** • 8343 

on  father's  death,  action  survives  to  mother 764 

limitation    of    actions    384 

sittings  of  court   may  be   private 5 

costs  when  recovery  is  less  than  $50 3*J2d 

excepted   from  jurisdiction  of  justice's  court 2863 

of  Albanjr   city  court    3223 

of  Troy  justice's   court    /: 8223 

Selxtn. 

when  cause  of  action  accrues  for  breach  of  covenant  of 381 

Separation, 

causes  of ;•••.• •...•••• • ••......  1762 

residence  required  to  give  jurisdiction*. ...•••• 1763 

when  married  woman  deemed  a  resident •••• 1768 

nature  of  action  to  be  indorsed  on  aumnons.* 1774 

service   of   summons   by   publication •.••.•• 438*  439 

proof  of  service   of  suoimons ...•••• 1774 

requisites   of  complaint 1764 

plaintiff's  misconduct  a  defence 1765 

counterclaim .^ • 1770 

allowance  of  temporary  alimony  ..... .^ 1769 

temporary  allowance  for  support  of  children 1761> 

allowance   for   costs   and   expenses. «... 1769 

when   reference   may   be   ordered 1012 

referee  to   be  appointed '  by   court »  1012 

on  reference  of  issues,  testimony  and  proceedings  to  be  certi- 
fied to  court  with   report 1229 

Judgment  to  b^  renderen  by  court 1229 

entry  of  judgment  by   default. 1774 

award    of  costs    1769 

support  of  wife  when  she  is  plaintiff 1771 

alimony  to   plaintiff    1766 

court  to  regulate  custody  and  maintenance  of  chiMren 1771 

•upport  and  education  of  children... ^^S» 

revocation  of  judgment    1767 

court  may  annul  or  modify  directions  of  jadfpawnt  as  to  all* 

mony.  etc 1771 

tecurity  for  support  of  wife  and  children. ••• 1772 

sequestration   of   husband's   property 1772 

enforcing  alimony   awarded   bv   foreign   decree. ..•«•«••••.•••  1772 

enforcing  support   by   proceedinpra   for   eonteraot «..  1778 

1806 


Seancfit  ration  k 

of  husband's  property  in  action  for  dhrorce  or  sepmratukn. ..,.  1772 
action    bj    judsment    creditor    for    sequestration    of    corporate 

property .*. 1784 

exemption  of  c;diibits  at  exhibitions 1404a 

Service  of  9M>eefls  and  Papers. 

I.  Of  summon?.     See  "  Summons." 

II.  Of  pleadings  and  papers. 

p;-ovisions    for,    do   not   apply   to   summons.... 802 

of  papers  on   attorneys  resident  in  an  adjoining  state ^60 

notices  and  papers  may  be  served  on  party  or  attorney....  796 

by   mail    . .  ,V.. 797 

added  time  when   served   through   post-office 798 

time  for  service  of  notices  in  N.  V.   city  court 3161 

on    attorney    by    leaving    with    partner,    clerk    or    person    in 

charge   of    office ..,..,.,..  Tt>7 

by    leaving    in   office 797 

by    leaving    at    residence 797 

t>7  leaving  at  residence  of  iiarty 797 

time    for   service    of    notice   of   trial 977 

by    mail 798 

after  appearance,   papers   must   be   served   on  attorney 790 

in   default  of  appearance,  papers  need  not  be   served  on   de- 
fendant,  unless  confined   for   want  of  bail 799 

on    cleric    for    non-resident 800 

deposit   in   branch   post-office   in   New   York   city 801 

on    prisoner     : 131 

sheriff  must  permit  access  to  prisoner  for  personal  service..  132 

time  of,  of  answer  of  defendant  arrested 566 

of  amended  pleadings    543 

affidavit  of  service  is  presumptive  evidence  in  case  of  deatft, 

etc 927 

tune  for.   of   pleadings  in  N.   Y.  city  court 3166 

fcrvice  in  certain  actions  when  name  of  deceased  person  is 

stated    as    defendant     801?. 

III.  Of  oRDEng  awd  original  notices. 

of  summons,  complaint  and  injunction  order  on  Sunday 6 

of  application  to  remove  or  suspend  attorney •. . '.       flB 

of  mandates  by  sheriff,  etc 102-107 

of  order  of  iniunction    610 

of  notice  of  motion   for  leave  to  issue  execution   after  five 

of  order  for  survey  of  property  in  dispute , .   iCK 

of  affidavit,  fcquisltion  and  undertaking  on  taking  of  property 

in  riplpvin 1700 

on  county  treasurer  of  order  to  pay  money  held   subject  to 

direction  of  court 1887 

of  petition  for  discharge  of  person  imprisoned  under  exccli- 

tfon 2206 

of  petition  for  production  of  tenant  for  life 2304 

of  order  to  produce  tenant  for  life .....#....  23M 

of  notice  of  sale  under  foreclosure  by  advertisement.  ..^ 2389 

of  order  to  show  cause  in  proceeding  for  voluntary  dissolu- 
tion of  corporation    • 2425 

of  orders  and  warrants  in  supplementary  proceedings. 2452 

of  pvtitlon  and  notice  in  eondemniition  proceedings. .. .  3361,  3362 
of   notices   and   papers   in    condemnation    proceedings    after 

appearance. 3364 

of  ncticcs  in  proceedings  to  sell  corporate  real  proper^.  .^,.  3395 

IV.  Of  «inm>tKA.    See  *•  Sobposita;  "  ••  Wmrgsstt.'' 

V.  Of  StAT<  wnits. 

state  writs  to  be  served  in  same  manner  as  summons 1999 

habeas  corpus  can  be  served  only  by  elector  of  state 2000 
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Wvrrtme  of  ProceMi  and  Papers  —  ComtliftiiHk 

V.  Of  state  writs  —  Conttnued.  

of  habeas  corpus  or  certiorari  to  inquire  Into  detention ......  SOOi 

when  defendant  conceals  himself ..•...••....  2008 

of  order  to  discharge • . . .  2048 

mandamus;    notice    of    application    for   peremptory   writ   on 

boards  of  three  or  more 207t 

alternative  writ  on  court  or  judges 2071 

alternative  writ  on  board  or  body  other  than  corpora- 
tion  2071 

alternative  writ  on  corporation 2071 

prohibition;  method  of  serving  alternative  writ 2095 

certiorari  to  review^  notice  of  application  for...... 2128 

mode  of  service  of  writ 2130 

VI.  Ik  surrogate's  court. 

citations  and  mandates  may  be  served  in  any  county. 2Sni5 

citation 2S20 

substituted  service  of  citation  upon  resident ggL 

citation  by  publication    2522 

on  unknown  persons 2S23 

time  of  service  without  the  state. « 2526 

on  corporation « 2526 

on  infant .- 2626,  2527 

on  incompetent  person  2S26,  2KS27 

proof  of  service  of  citation  or  subpoena 2532 

general  provisions  relating  to,  applicable 2698 

of  notices  relating  to  temporary  administration. 2681 

VXI.  Ih  justices*  courts. 

of  summons,  see  "  Summons." 

of  summons  with  warrant  of  attachment 2910 

affidavit  and  requisition  in  replevin 2922 

of  notice  of  appeal  from 9048 

of  precept  on  petition  for  sale  of  animals  found  straying. . . .  906S 

Serrlces. 

jurisdiction  of  N.   Y.  city  court  over  actions  for  services  on 
vessels. • SI 

Several  Llabllltr. 

joinder  of  persons  severally  liable ...••• 454 

not  to  affect  defendant's  right  to  relief 456 

severance   of   action   on   death  of  party  jointly  and  severally    

liable 758 

judgment  against  one  or  more  of  defendants 1205 

severance  of  action  on  judgment  against  part  of  defendants...  1205 

SeTeranee  of  Actions. 

against  defendants  severally  liable  on  entry  of  judgment  against 

one  or  more 456 

of  causes  improperly  united  in  complaint 407 

on  judgment  for  part  admitted 511 

against  one  or  more  of  defendants  severally  lialdc 1205 

after  judgment  against  some  of  defendants 1205 

when  plaintiff  entitled  to  judgment  on  one  or  more  causes 1290 

of  efectment  when  separate  occupants  are  joined 1516 

when  different  parties  succeed  to  different  parcels 1522 

_      _J^'^<^n  diffierent  parties  succeed  to  realty  tnd  to  rents. . . .  18SS 

of^rtition,  when  oartial  partition  directed 1547 

^  of  referee  to  direct  action  to  be  severed 1018 
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Sliam  Pleadings, 

answer  or  defence  may  be  stricken  out.... •••••••••••  688 

notice  of  motion  in  N.  Y.  city  court...... •.•••... ..••.  8161 

writ  of  mandamus  or  return  cannot  be  stricken  out  at  sham. . .  2060 

I.  AtTXNDANCX  ON    COURTS,   ETC. 

power  to  adjourn  term  of  court .«...  86,  86 

to  attend  sessions  of  court  of  claims  if  required 268 

to  furnish  rooms  for  court  of  claims 268 

fees  for  attending  sessions  of  court  of  claims 268 

may  be  ordered  to  furnish  court  rooms 81 

may  be  required  to  act  as  crier 02 

to  notify  constables,  etc.,  to  attend  term  of  court 97,  98 

need  not  attend  trials  at  chambers 239 

must  attend  term  of  appellate  division 242 

heating,  etc,  of  court-room  of  appellate  division 242 

stationery  and  minute  books  for  appellate  division 242 

telegraphing   day   calendar    of    appellate    division    to    county 

clerks 242 

payment   of   fees    and   expenses    for  attending   term  of   ap- 
pellate division ..••...,...... 243 

II.  Custody  or  jails  and  psisoneks. 

not  to  charge  arrested  person  for  food,  etc 113 

not  to  take  reward  for  waiting  for  prisoner 114 

charges  for  lodging,  etc.,  of  prisoners 115 

prisoner  may  send  for  necessaries 116 

charges  for  rent,  etc,  prohibited 117 

rewards  other  than  fees  allowed  by  law  prohibited 117 

prisoner  may  be  conveyed  through  another  county 118 

custody  of  jails  and  prisoners 120,  121 

of  prisoners  in   New  York 120 

of  prisoners  under  federal  process 133,  134 

Jails,  process,  etc.,  must  be  delivered  to  new  sheriff 184 

retiring  sheriff  to  deliver  list  of  property,  prisoners,  etc.,  to 

successor 186 

enforcing  delivery  of  prisoners,  process,   etc 188 

new  sheriff  must  make  return  of  arrests 187 

under-sheriff  must  deliver  up  prisoners,  process,  etc 189 

ni.  Powers  and  duties. 

certificate  of  eleetion  • 182 

when  powers  cease  183 

retiring  sheriff  to  execute  certain  process 186 

not  to  practice  as  attorney  during  term 62 

must  furnish  minute  of  mandate  delivered  to  him 100 

must  deliver  copy  mandate  on   request 101 

must  execute  mandate  and  make  return 102 

may  r^nke  return  by  mail 102 

amendment  of  returns  by   725 

defective  return  cured  by  judgment  on  verdict,  etc 721 

may  command  power  of  county  to  overcome  resistance.  104,  2030 

3108 

to  certify  to  court  names  of  persons  resisting  process 105 

refusal  to  assist,  is  misden:eanor 106 

governor  to  order  out  military  to  assist 107 

trial  of  claim  of  third^  party  to  property  seized 106,  109 

to  produce  indicted^  prisoner,  when  ordered . . . .' 156 

to  execute  orders  of  arrest,  etc.,  from  N.  Y.  city  court 339 

to  serve  summons   426 

how  order  of  arrest  executed 563 

has  rights  and  privileges  of  bail 596 

Aity  of,  on  eieccntion  to  charge  bail •  •  606 

18<» 


Slierlir^  Oontli&iied. 

m.  Pownts  AKD  DUTIES  — Contlntied. 

levy  of  Mtachment  after  term  oi  office ««•»••»••••*••••    2!j 

to  collect  debts,  etc.    attached wj 

actions  by,  in  aid  ot  attachment •     w 

may  sue  on  debts  attached  by  him 5J5 

may  take  property  for  deposit  or  delivery 'l» 

may  convey  real  property  by  order  of  court ^ 

disqualified  as  trial  juror • 1*"* 

.  duties  as  to  jurors,  sec  "  Jury  awd  Jc»o«s.  ,.     _^  * 

to    sell   and   convey   real    property  pursuant  to   direction   of 

judgment • *^ 

execution  to  issue  to *«* 

to  whom  issued  when  against  sheriff ^^ 

to  indorse  on,  execution  time  of  receipt ifw 

to  whom  execution  against  attached  property  issues «W 

to  deliver  copy  of  satisfied  execution i^ 

not  to  purchase  at  sale  on  execution 13|^ 

under-sheriff  to  proceed  upon  execution  on  death,  etc.... l«8 

to  give  notice  of  action  for  taking  on  execution  to  indemn- 

itors ; ;  •  "^ 

on   death,    etc.,    under-sheriff   or   successor   to   complete    sale, 

etc.,  of  real  property  on  execution -v^.-  jW75 

undertaking  on  habeas  corpus 3000,  ^Kr^ 

proceedings  on  writ  of  assessment  of  damages Sl-X^iJ 

execution  of  warrant  of  attachment  foi    contempt 22I5"xS5 

to  collect  fine   2296-229S 

arrest     of     judgment     debtor     on     8"PP'«»<^"*ary     proceed- 

in  firs.  .  • • Z4oi*Z4oy,  ^"tOw 

to  execute  mandate  of  justice  in  case  of  resistance 3138 

IV.  Penalties  and  liability  for  mibcokouct,  kcglect,  «tc. 

misbehavior,    neglect    or    disobcdicuce    punishable    as    a    civil 

contempt   "l^ 

for  neglect  of  deputy  to  attend  court ^ 

damages  against,  for  failure  to  execute  mandate I'^ 

penalty  for  neglect  to  execute  mandate  in  special  proceeding.  V*** 
misdemeanor  to  violate  provisions  for  separation  of  prisoners.  12r» 
forfeiture  of  office  for  failure  to  separate  civil  and  criminal 

and  male  and  female  prisoners .^ -     125 

treble  damages  for  failure  to  separate  civil  and  criminal  ana 

male    and    female    prisoners 12ft 

forfeiture  of  office  for  suffering  sale  or  use  of  liquor  in  jail.,      130 
answerahle  to  federal  courts  for  detention  under  federsl  proc- 
ess      134 

damages  for  neglect  to  confine  prisoner  committed   for  con- 
tempt  • 157 

connivance  at  escape  is  misdemeanor ir»9 

forfeiture  of  office  for  conniving  at  escape iriO 

refusal  to  return  inventory  of  attached  property  is  contempt.  fiSl 
exonerated  from  liability  for  arrest  on  justification  of  toil . . .     r>8l 

when  liable  as  bail  for  discharge  from  arrest 587 

liability  for  arrest  in  violation  of  privilege  of  witness...  863,     8<>4 

fine  for  omission  to  keep  jury  in  special  proceeding 1186 

penalty  and  damages  for  irregularity  in  sale  of  realty  on  exe- 
cution  IjpJ 

penalty  for  wrong  delivery  of  chattel  taken  in  replevin ......   1707 

order   to   .ihow  cause  against   attachment    for   not   returning  ^^ 

mandate .T 2270 

liability'  of.  on  insufficiency  of  sureties  on  undertaking  to  ap-  ^^ 

pear  and  answer  for  contempt 2S91 

penalty    for   wrongful    refusal   to  discharge   debtor   tdcen    in 

execution   on  justice's  judgment 90® 

jcesponsibility  lor  sufficiency  of  sureties  on  MideitaUags  in 
replevin ••• 1701 
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Sheriff  »  Contlnned. 

V.  Actions  and  process  ACAiifSr. 

limitation   of  action  for  nonpayment  of  money  collected  oti 

cxectJtion   388 

a^ftinst.   for  official  act  or  omfsrfoti 386 

service  of  s'lmmons  on   420 

preference  of  actions  against 701 

proceedinRTs  on  judj^mcnt  ag^ainst,  on  liability  as  bail 688 

exonerated  from  liability  by  bond  for  jail  Hbeffles.  .150,  188,     171 

arrest  of,  by  coroner 174 

how  con^ned  when  arrested 175 

place  of  confinement  of,  deemed  a  jail 176 

entitled  to  jail  liberties  on  giving  bond 177 

tfUblithation  of  indemnitors  in  action  against,  for  levy  on  exe* 

cation 1421-1427 

Proceedings  to  compel  sheriff  to  make  return  to  warrant  to 

collect  fine 2297 

action  against  sheriff  for  failure  to  collect  fine  under  war- 
rant  2298 

acfion  by  people  against,  for  omission  of  duty  under  warrant 
to  collect  fine 2300 

VI.  ActidN  BV  iNDiviPtyAt  ow  ofmcxal  bowd. 

application  for  leave  to  sue 1880 

may  be  made  ex  parte 1892 

.  when  demand  necessary  before  application  for  leave  to  sue. .  1891 

order  granting  leave   1881 

order  vacating  leave  to  be  made  on  notice 1892 

when  action  to  be  brought 1881 

actions  for  other  defaults  not  affected 1882 

indorsement  on  execution  directing  manner  of  collection 1883 

sureties  may  plead  previous  payments,  etc.,  as  defence 1884 

ratable  distribution  among  claimants... 1885 

vn.  fess. 

generally 3307 

in  New  York  and  Kings  county 3308 

to  be  collected  by  virtue  of  execution ••«..• 8309 

of  deputy  sheriffs  for  attending  courts 3312 

in  proceedings  to  enforce  liens  on  vessels. 3439 

on  habeas  corpus. 2000,  2002 

Wh^tilPu   Jury. 

trial  of  claim  of  third  narty  to  property  seized 108,     100 

to  property  attached 067-6(W 

to  property  levied  on,  in  execution 141ft-1420 

on .  inquisition   before   commissioners    for  appointment   of  com- 
mittee for  incompetent 2328.  2330,  2.S31 

sheriff's  juror  exempt  from  trial  jury  service  in  New  York 1081 

proof  of  exemption 1082 

selection,  etc.,  m  New  York 1112 

See  "  Vessels.** 

nander. 

included  In  term  "  personal  injury  ** 8343 

limitation  of  action 384 

joinder  of  causes  of  action • 484 

pleading  application  of  defamatory  words....... 535 

plea  of  justification  no  bar  to  evidence  in  mitigation Mf\ 

preference  of  actions  for 701 

special  damages  need  not  be  alleged  or  proved  when  tmchastity 

imputed  to  woman 1906 

damages  recovered  are  scparatr  property  of  married  woman....  1906 
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Slander  —  Contlnned. 

costs  when  recovery   is  less  than  $50 322S 

excepted  from   jurisdiction  of  justice's  court 2863 

of   Albany   city    court    3223 

of  Troy  justice's  court 3223 

Socaare. 

accounting  by  relatives  acting  as  guardians  in  socage 2472 

Special  ProceedlnflTS* 
I.  General  frovzsions. 

defined 3334 

**  special  proceeding  "  refers  to  civil  proceeding 3343 

term  *'  affidavit"  includes  verified  petition  and  answer 3343 

proceedings  supplementary  to   execution   are 2433 

cannot  be  taken  to  recover  real  property  unless  expressly  al- 
lowed   1688 

not  discontinued  by  change,   vacancy,  etc.,  in  judgeships 25 

begun  before  one  judge  may  be  continued  before  another  in 

New   York  and  Kings 26 

parties  may  stipulate  to  try  elsewhere  than  at  court-house..,      37 

not  abated  by  failure  or  adjournment  of  court 44 

continuance  on  death,  etc.,  of  judge. 52 

power  of  substituted  officer   to   continue 53 

power  of  county  judge  in 349 

justice  of  supreme  court  may  make  orders  in  county  court. .    7SA 

included  within  statute  of  limitations 414 

commenced'  by^  service  in  same  ma..ner  as  summons 433 

no  abatement  if  right  to  relief  survives 756 

substitution  of  representative  on  death  of  sole  party 757 

oariis  and  affidavits  without  the  state 844 

where   papers  to  be   filed 823 

where  order  to  be  entered SS 

transfer  to  supreme  court  for  disability  of  county  judge 342 

sccuritv  for  costs  may  be  required  in SlTS 

to  whom  costs  awarded   3240 

when  person  recovering  costs  deemed  a  judgment  creditor...  2133 

II.  Trial  jitrom  iw. 

fine    for   non-attendance    1195 

officer  summoning  to  keep  jury 1196 

fine  for  misconduct  of  officer  attending  jury U96 

notice  of  imposition  of  fine 1197 

remission  of  fine   1197 

special  return  of  delinquency  and  fine  to  county  court 1198 

collection  and  remission  of  fine  by  county     ourt llflJ 

jurors'  fees 3316 

III.  Appeals. 

orders  affecting  substantial  rights  appealable 135C,  ISoi 

from  final  order  brings  up  preceding  orders 135s 

limitation  of  time  to  appeal ISS* 

method  of  perfecting   Vf» 

stay   of  execution   pending.- l.W 

hearing l.W 

entry  and  enforcement  of  order  determining Vff* 

governed  by  provisions  relating  to  appeals  in  actions 1381 

.Special    SeMHlonii,   Courts   of. 

not  courts  of  record 3 

county  court  may  remit  fine  imposed  by SS 

may  discharge  person  committed  for  non-payment  of  fine.  S»3 
Special  Term. 

to  be  held  by  one  judge 229 

appointment  of  time  and  place  for 2S2 

of  extraordinary  terms   ♦*» 

place  of  holding  » , ZS 

may  be  adjourned  to  chambers 233 

trials  may  be  had  at  chambers  by  consent.  ..,* ^ 

13731 
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ink  — .  Continued. 

sherx£F,  etc.,  not  required  to  attend  trials  at  chambers..,     239 
ipt  at  trial  term  may  be  punished  at  special  term 2292 

ction  of  county  court 840 

for,  triable  in  county  where  property  situated 982 

sion  of  sale  of  realty  pending  appeal  from  refusal  of 1323 

aking  on  suspension  of  sale  of  realty  pending  appeal ....   1323 
ation  of  notice  of  lis  ptndens  for  lack  of  undertaking  to 

end  sale 1323 

to  compel  conveyance  by  infant  or  incompetent  of  prop- 
contracted  to  be  sold 2345 

!nt   in   action   against   infant   or   incompetent   to   compel 

eyance 2347 

may   compel    specific   performance   of   contract   made   by 
npetent    person £344a 

:d  in  term  "  person  "  in  condemnation  law 3358 

:tion  of  court  of  claims 264 

of  claim  to  be  filed 284,     270 

mise  of  canal  claims 270 

against,  sec  **  Court  or  Claims." 

ion  of  action  for  real  property 362 

)y  grantee  of,  for  real  property 863 

;or  real  property  on  annulled  letters  patent  or  grant....     364 

to  same  limitation  of  actions  as  private  persons 389 

ition  of  pleadings  by    525 

}f  arrest  in  actions  for  funds,  etc.,  of 549 

lent  in  actions  for  funds  of 637 

ions  against  acts  of  state  officers 605 

luircd  to  give  security  for  provisional  remedies,  etc 1900 

f   in    damages   for   arrest,    attachment   or   injunction   im- 

erly  obtained 1990 

:  made  defendant  in  partition 1594 

n  action  affecting  realty  subject  to  transfer  tax  lien....      447 

ns  in  partition  to  be  served  on  attorney-general 1594 

s  made  defendant   in  foreclosure  of  realty 1627 

cover  on  lost  bill  or  note  without  giving  tndonatty 1918 

by  people  against  usurpers  of  oflSce  or  franchises..   1948-1956 

o  vacate  letters  patent  granted  by 1957-1960 

;nt  for  property  escheated,  see  "  Escheat." 
orfeited  for  treason,  see    '  Treason." 

of  relator  as  plaintiff  in  action  by  people 1986 

to  give  security  for  costs,  etc 1986 

isation    of    attorney-general    when    relator    joined    with 

Ic ; 1986 

of  causes  of  action  against  same  defendant 1088 

Jation  of  actions  by,  against  different  defendants 1989 

nee  of  actions  by  or  against  state  or  its  officers 791 

ot  give  security  on  appeal 1313 

officers  of,  disqualified  as  trial  jurors. 1029 

exempt  from  jury  service 1081,  1127 

)f  exemption 1082,  1128 

'    to,    for    taxes    not    affected    by    insolvent    debtor    dis- 
ced     2184 

to,  for  taxes  or  public  funds  not  to  be  discharged  from 

isonmeflt  on  execution    2218 

:   real   property  under    foreclosure   by   advertisement   of 

gage  to  people 2393 

s  court  has  no  jurisdiction  by  or  against  people 2863 

s  to  be  made  without  charge  for  certain  officers .^{290 

^ller  to  audit  fees  and  charges  against  •  •  •  •  • 329,*i 

!ment    of  lien   under    contract   for   ptiblic    improrement, 

1st  funds  of 3400 

0  action  to  enforce  mechanics'  liens 3402 

nt  against,  in  action  to  enforce  mechanics*  liens 8418 

W   BY,   TO   RECOVER   Pl'BLIC    FUNDS. 

i  brought  in  name  of  people 1984 

1  maintainable •».... , 1969 
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state  —  Continued. 

I.  Action  by,  to  recover  public  #unds  —  Continued. 

other  actions  may  be  stayed »•  W70 

orders  or  interlocutory  judgments  in  other   actions   may  be 

vacated •  • . : JJJJ 

panics  to  other  actions  may  bo  brought  in. « l^J 

state  may  sue  in  foreign  courts JJJJ 

cause  of  action  vested  in  state iJ2 


limited   to  ten  years. 
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disposition  of  proceeds  of  action IJJj 

petition  by  municipality,  etc.,  claiming  proceeds l^^ 

attorney-general  to  bring  action Ij^ 

preference  of  action  on  calendar • <» 

II.  Costs. 

judgment  for,  may  be  taken  against 1^ 

execution  for,  not  to  issue  against Iw 

payment  of  costs  against  state  or  public  oflriccr S24l 

against,  wben  action  brought  on  relation  of  private  person...  J242 
when  action  for  bch6fit  of  xftutiicipality 3243 

Staite  AsFlnm- 

officers,  etc.,  exempt  from  jury  senrioe • 1080 

State  C^mpt^ollei*. 

searches   to   he   made   without   charge   for S2W 

to   audit    fees    and   charges   against   state .^ 32t).> 

extracts    from    books    and    records    of    comptroller's    o0icc,    a:^ 
evidence 931c 

State  Enprlneer. 

searches  to  be  made  without  charge  for S290 

Utmte  Hospltalfl  tor  Insane. 

oflicer  having  jurisdiction  over,  may  apply  for  appointment  of 

committee  for  inmate. 2323a 

contents  and  verification  of  petition 2!323a 

to  what  court  petition  presented 2323a 

notice  of  ajipHcation 2323a 

at>pointment  of  committee. 2323a 

costs  of  proceeding 2323b 

provisions  relating  to  Commission  and  trial  by  jury  in  court  not 
applicable S336t 

Slate  prison. 

agent  or  warden,  etc.,  exempt  from  jury  service.. 1030 

State  Reporter. 

is  reporter  of  court  of  appeals.... • ^,  20O 

duties  of 210 

removal   for  ncRlcct  of  duty , 210 

not  to  be  interested  in  publication  of  reports « 211 

contract   for  publication  of  reports , 211 

copyright  of  reports 212 

distribution  of  reports. 213 

must  deliver  papers  to  successor 214 

papers  not  to  be  delivered,  except,  etc • 215 

unreported  opinions  to  be  filed  with  clerk • 21S 

State  Treasurer. 

to  pay  governor  damages  ascertained  on  writ  of  assessment. . . .  tll5 

•    legacy,  etc.,  of  unknown  person  to  be  pMld  to 2747 

searches  to  be  made  withoat  charge  for.,  i • 8S80 
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private  statute 530 

ce  of  appeal  from  judgment  declaring  itatute  unconsti- 

)tiitP9  of  another  state  or  country * 942 

:dgment  of  indebtedness  on  judgment  must  be  in  writ- 
ing to  avoid  limitation • .  876 

barred  debt  or  new  promise  to  be  in  writing, ••»*.«•••  j^M^ 

Limitations. 

MITATION  OF  ACTIOMg." 

eeedlnffs* 

f,  excepted  from  limitation  of  actions 406 

arbitration,  excepted  from  statute  of  limitatlond 411 

on  stay  of  proceedings  by  injunction fSll-&lAy 

xceed  thirty  days  without  security  1351 

)r  Btay  longer  than  twenty  days 775 

payment  of  motion  costs «  77{ 

discovery  and  insncction  of  boojcs  and  paper9>  »...#•••  oOo 

rnent  not  stayed  oy  motion  for  new  trial,  etc *. .  1005 

stay  not  included  in  life  of  lien  of  judgment. .......  1255 

il,  sec  "Appbal.'* 

division  may  grant,  pending  appeal 1348 

lion  of  order,  in  special  prooecdinge  Ttonding  appeal..  1360 

neem. 

from  jury  Acryicc 1080,  1681,  1127 

exemption  «...  1092 

ers. 

of  court 82 

office 82 

ions    > 82 

e  interested  in  preparing  or  printing  case,  etc .  • 82 

f 83 

)tes  to  be  me4... .• 83 

sh  tRyscript  of  minutes 83 

tion  ot  notes » . , 84 

>tes  may  be  destroyed 84 

of  notes  to  successor  an  office .' 84 

>tes  to  be  vrritten  out 84 

iscribed  minutes  to  be  written 796 

ay  rcqiure  written  minutes  without  cost 85 

rnish  written  n^inutes  to  party  paying  for  same 86 

>t  of  notes  of  trial  may  be  treated  as  judge's  minutea. . .  1007 

(ition  /or  duplication  of  notes  ojf  trial  on  judge's  order.  1007 

of  xpinutcs  ordered  by  district  attortiey,  etc 86 

stenographers  included  within  provisions  of  law 87 

^etc,   provided   for 88 

ite  out  minutes  when  directed ; 251 

lent  9f,  for  appUlate  division 221 

I  Kings  county .^  .....«.«•••.•  I. . .  254 

isistant  in  Kings  cpunty , y*..'. ....  256 

I  counties  of  second  judicial  district  other  than  Kincs..  256 

I  counties  of  ninth  judicial  district 256 

1,  judicial  districts  other  than  first,  second  and  piipCb..  258 

in  counties  of  second  judici*il  district  other  tl*au  Xings.  Uo7 

.judicial  districts  other  tlian   first  and  scc««»nd ,..  258 

tion  clerk   for   appellate   division,    fourth   Jqi»artmc}]U  . .  221 

of   expenses   or liOO 

lent   of   temjjorary  stejiographer ., 2(52 
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nmrnx. 

Bteaosr»plters  —  Contlnned. 

appoiiitment  of,  by  court  of  claims JJj 

of  city  court  of  New  York VmS 

appointment  and  compensation  in  county  court MB^fl 

appointment  and  removal  in  surrogate's  court  in  New  York  and 

Kings. 2512 

in  surrogates*  courts  in  other  counties ••••  gJJ 

in  surrogate's  court  to  take  and  transcribe  notes. •••••••••••••  2M1 

authentication  of  minutes  in  surrogate's  court 2SH2 

fees • • 8311 

disqualified  to  act  as  referee,  etc 1024 

Stenben  County. 

jail  liberties  for •••••••••••• 146 

Stockliolders. 

See,  also,  "  CoaPORATiONS." 
limitation  of  actions  for  penalties  against  stockholders  of  banks 

etc 7 SM 

service  of  summons  on,  by  publication 438,    438 

not  to  act  as  juror  when  corporation  a  party 1180 

when  to  be  joined  as  defendants  in  action  against  corporation..  1790 

separate  action  against,  to  enforce  liability ' 1791 

proceedings 1792-1706 

of  bank  may  testify  to  personal  transaction  with  deceased  person.    829 

0tr»7s. 

I.  Action  foe  sufpsrinc  animals  to  stsay. 

to  be  brought  in  justice's  court 8082 

who  may  maintain ••...•• 9082 

application  of  recoveries.  . 3082 

penalties  recoverable.  .  . 3083 

n.  Sbizurb  and  sale  of  strays. 

seizure  by  officers.. 3081 

when  private  person  may  aeize 3085 

petition  for  sale  of  animal  seized 3066 

precept  upon  petition  for  sale 30S7 

service  ox  precept 3088 

'j  on  unknown  owners.  . 9088 

proof  of  service  of  precept.... 3089 

answer 9090 

trial 9090 

order  for  sale. 9001 

warrant  to  sell 3091 

conduct  of  sale. 9001 

application  of  proceeds  of  sale 9082 

payment  of  damages  for  trespasses 3002 

determination  of  claims  to  surplus 9003 

application  of  surplus  when  no  claim  made  within  a  year....  3004 

•order  upon  claim  for  surplus 3095 

appeal  to  county  court  from  order  on  claim  to  surplus 3095 

appeal  to  supreme  court  from  order  on  claim  to  surplus 3095 

decision  in  favor  of  person  answering 3006 

damages  for  malicious  seizure 9096 

costs  on  decision  for  person  answering 3096 

execution  on  order  in  favor  of  person  answering 3096 

demand  by  owner  for  possession  before  trial 3097 

when  animal  wilfully  set  at  large  by  third  person 9008 

damages  and  penalty  to  owner  for  wilfully  setting  animal  at 

large 8009 

aetlon  by  person  seizing  against  person  wilfully  setting  ani- 
mal at  large SlOO 

demand  of  possession  after  final  order  before  sale 3101 

order  upon  demand  for  possession 3102 

appeal  from  order  on  demand  for  possession 8102 

Stay  pending  appeal  from  order  on  demand  of  possession Sltt 


INDBX. 

tinned. 

ikKD  SALS  OF  STKAYS  —  Continued. 

from  final  order 8104 

iding  appeal  from  final  order 8106 

king  on  stay  pending  appeal  from  final  order 3105 

of  possession  pending  appeal  from  final  order 3105 

ings  on  afl&rmance  of  final   order 3106 

)n   of  action  for  seizing  animals 3107 

:>  proceeding  cannot  sue  for  seizure 3106 

3y  owner  to  recover  animal 3108 

s   entire  when  several  animals  trespass 3109 

ings   against  different   owners   of  animals   trespassing 

ititioncr'8  land   3109 

ings    against    different    owners    of    animals    not    tres- 

iflr  on   petitioner's  land 3110 

where  there  are  different  owners 3111 

:>r  seizure  supersedes  proceedings  by  others. . . .  .^ 8112 

may  prosecute  when  private  person  abandons  seizure. .  3113 

having  special  property  deemed  owner 3114 

oay  act  for  owner 3116 

or  penalties  for  allowing  animals  to  run  at  large,  see 

ions  of  commissioners  in  opening  proceedings 1024 

tor. 


lY   AND  JUROmS.** 

of  Controversy, 

nitted   without  process •••• 127& 

atement  of  facta ^, 1279 

of  good   faith 1279 

t  be  filed 1280 

controversy  becomes  an  action 1280 

junction  or  attachment  not  granted 1281 

1281 

-roll 1281 

:d  by  appellate  division  or  general  term 1281 

for  insufficiency  of  statement 1281 


PROVISIONS. 

of  courts  of  record  to  issue 7 

may  issue  to  witnesses  to  attend  trial  of  claim  of  third 

108 

'.  Y.  city  court  may  be  served  in  contiguous  counties..  3.^ 

of  service 8.'i2 

on   hospital  physician 83B 

or  subpoena  to  hospital  phvsician 83B 

;s  and  penalty  for  disobedience 85.3 

f  out  pleading  for  disobedience  to Ro3 

ons  required  to  attend  by  terms  of  judgment. 865 

er  for  deposition  to  be  used  on  motion 885 

ess  on  deposition  for  use  without  the  state 915 

nd  before   referee 1017 

'ore  arbitrators 2370 

of  surrogate  to  issue 2481 

>f  service  of  subpoena  from  surrogate's  court 25.32 

fy  to  jurisdictional  facts  on  petition  for  administration.  2B62 

isieners   in   condemnation  may   issue 3.370 

of  8ubp«enm  from  local  eourts  of  Hudson,  Uttca  and 

!ga. 8201 

t4  1377 
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INDEX. 

Slander  —  Continued. 

costs   when   recovery   is  less  than  $50 S22S 

excepted  from  jurisdiction  of  justice's  court 2863 

of   Albany   city    court    3223 

of  Troy  justice's  court 3223 

Socave. 

accounting  by  relatives  acting  u  guardians  in  socage... 2472 

Special  ProceedtnflTS* 

I.  General  frovisions.  _ 

dclincd 3334 

'*  special  proceeding  "  refers  to  civil  proceeding 3343 

term  "  affidavit "  includes  verified  petition  and  answer 3343 

proceedings  supplementary  to   execution  are 2433 

cannot  be  taken  to  recover  real  property  unless  expressly  al- 
lowed   1688 

not  discontinued  by  change,  vacancy,  etc.,  in  judgeships....  25 
begun  before  one  judge  may  be  continued  before  another  in 

New   York  and  Kings 26 

parties  may  stipulate  to  try  elsewhere  than  at  court-house..,  37 

not  abated  by  failure  or  adjournment  of  court 44 

continuance  on  death,  etc.,  of  judge 52 

power  of  substituted  officer   to   continue 53 

power  of  county  judge  in 349 

justice  of  supreme  court  may  make  orders  in  county  court..  354 

included  within  statute  of  limitations •  414 

commenced' by  service  in  same  ma..ncr  as  summons 433 

no  abatement  if  right  to  relief  survives 756 

substitution  of  representative  on  death  of  sole  party 757 

oaths  and  affidiivits  without  the  state 844 

where  papers  to  be   filed 825 

where  order  to  be  entered 825 

transfer  to  supreme  court  for  disability  of  county  judge 342 

security  for  costs  may  be  required  in S27« 

to  whom  costs  awarded   3240 

when  person  recovering  costs  deemed  a  judgment  creditor...  2432 

II.  Trial  jtmoss  ii?. 

fine    for    non-attendance    1195 

officer  summoning  to  kecpjury 1196 

fine  for  misconduct  of  officer  attending  jury 1196 

notice  of  imposition  of  fine 1197 

remission  of  fine   '. 1197 

special  return  of  delinquency  and  fine  to  county  court 1198 

collection  and  remission  of  fine  by  county     ourt 1190 

jurors'  fees 3316 

III.  Appeals. 

orders  affecting  substantia!  rights  appealable 1356,  13r>7 

from  final  order  brings  up  preceding  orders 135S 

limitation  of  time  to  appeal 13IS9 

method  of  perfecting   13i)0 

stay  of  execution   pending.- ISflO 

hearing i;W) 

entry  and  enforcement  of  order  determining 1360 

governed  by  provisions  relating  to  appeals  in  actions 1381 

Special    SennlonM,   Conrts   of. 

not  courts  of  record 3 

county  court  may  remit  fine  im|>osed  by 355 

may  discharge  person  committed  for  noa-paymcnt  of  fine.  353 
Special  Term. 

to  be  held  by  one  judge 229 

appointment  of  time  and  place  for 2?t2 

of  extraordinary  terms   :>"l 

place  of  holding ZN 

may  be  adjourned  to  chambers 2X} 

trials  may  be  had  at  chambers  by  consent 239 

18731 


INDEX. 

Speeial  Term  —  Continued. 

clerk,  sheri£F»  etc.,  not  required  to  attend  trials  at  chambers...     239 

contempt  at  trial  term  xnay  be  punished  at  special  term 2202 

Speellle   PerformAnoe. 

jurisdiction  of  county   court 840 

action  for,  triable  in  county  where  property  situated 982 

suspension  of  sale  of  realty  pending  appeal  from  refusal  of . . . .  1323 
undertaking  on  suspension  of  sale  of  realty  pending  appeal....  1323 
cancellation  of  notice  of  lis  pendens  for  lack  of  undertaking  to 

suspend  sale 1823 

action  to  compel  conveyance  by  infant  or  incompetent  of  prop- 
erty contracted  to  be  sold 2345 

judgment   in   action   against   infant   or   incompetent   to   compel 

conveyance  . ^ 2347 

court   may   compel    specific   performance   of   contract   made   by 

incompetent   person    • £344a 

State. 

included  in  term  "  person  "  in  condemnation  law. ..." 3358 

jurisdiction  of  court  of  claims 264 

notice  of  claim  to  be  filed 284,     270 

compromise  of  canal  claims 270 

claims  against,  see  '*  Court  of  Claims." 

limitation  of  action  for  real  property 862 

by  grantee  of,  for  real  property S6t 

for  real  property  on  annulled  letters  patent  or  grant....     864 

subject  to  same  limitation  of  actions  as  private  persons 389 

verification  of  pleadings  by 525 

order  of  arrest  in  actions  for  funds,  etc.,  of 549 

attachment  in  actions  for  funds  of 637 

injunctions  against  acts  of  state  officers 605 

not  required  to  give  security  for  provisional  remedies,  etc 1900 

liability   in   damages   for   arrest,    attachment   or   injunction   im- 
properly obtained 1990 

may  be  made  defendant  in  partition « • 1504 

in  action  affecting  realty  subject  to  transfer  tax  lien....     447 

summons  in  partition  to  be  served  on  attorney-general 1594 

may  be  made  defendant   in  foreclosure  of  realty 1627 

ma^  recover  on  lost  bill  or  note  without  giving  mdenuihy 1918 

actions  by  people  against  usurpers  of  office  or  franchises. .   194&-1956 

to  vacate  letters  patent  granted  by 1957-1960 

ejectment  for  property  escheated,  see  "  Escheat." 
forfeited  for  treason,  see    *  TaEASON." 

joinder  of  relator  as  plaintiff  in  action  by  people. 1986 

relator  to  give  security  for  costs,  etc 1966 

compensation    of    attorney-general    when    relator    joined    with 

people 1986 

joinder  of  causes  of  action  against  same  defendant 1988 

consolidation  of  actions  by,  against  different  defendants 1089 

preference  of  actions  by  or  against  state  or  its  officers 791 

need  not  give  security  on  appeal 1813 

certain  officers  of,  disqualified  as  trial  jurors 1029 

officers  exempt  from  jury  service 1081.  1127 

proof  of  exemption 1082,  1128 

liability    to,    for    taxes    not    affected    by    insolvent    debtor    dis- 
charged   2184 

debtor  to,  for  taxes  or  public  funds  not  to  be  discharged  from 

imprisonment  on   execution    2218 

sale   of  real   property   under    foreclosure   by   advertisement   of 

mortgage  to  people  .  .  .  .   2393 

justice's  cotn^  has  no  jurisdiction  by  or  against  people 2863 

searches  to  be  made  without  charge  for  certain  officers .^1290 

comptroller  to  audit  fees  and  chnrges  against 3295 

enforcement    of   lien    under    contract   for   public   improreiwent, 

against  funds  of 3400 

party  to  action  to  enforce  mechanics*  liens 3402 

judgment  against,  in  action  to  enforce  mechanics'  liens 8418 

I.    ACTIOK   BY,   TO   RECOVSR   PUBLIC    FUNDS. 

to  be  brought  in  name  of  people 1984 

when  maintainable , «....» ,  1969 

13T» 


state  —  Continued. 

I.  Acnox  BY.  TO  RECOVER  PUBLIC  #undS  —  Contlnu^A 

other  actions  may  be  stayed •.'"•* .*  *  * I'  ^^^ 

orders  or  interlocutory  judgments  in  other  actions  taaj  oe 
vacated rr-y^: iSJX 

parties  to  other  actions  may  be  brought  in ^^" 

state  may  sue  in  foreign  courts JjJJ 

cause  of  Action  vested  in  state i^ 

limited  to  ten  years ., * J^2 

disposition  of  proceeds  of  action . . . ., -  - jwj 

petition  by  municipality,  etc.,  claiming  proceeds l^ij 

attorney-general  to  bring  action l"«« 

preference  of  action  on  calendar 'W 

tl.  Costs. 

judgment  for,  may  be  taken  agsunst J"^ 

execution  for,  not  to  Issue  against........ J««JJ 

peymenf  of  costs  against  State  or  public  officer. .™i 

aeainst,  wbcn  action  brought  on  relation  of  private  person...  ^42 
when  action  for  bcA6fit  of  mutiicipallty 3243 

Stiite  Asyinm. 

officers,  etc.,  exempt  from  jury  serrice 1030 

State  C^iiipt^Ollcl*. 

searches  tp   he   made   without   charge   for ?•??? 

to   audit    fees   and  charges  against  state •.••'V ** 

extracts    from    bcxiks    and    records    of    comptroller  s    ofiice,    as 
evidence  ^31c 

State  Bngflneer. 

searches  to  be  made  without  charge  for 8290 

8t«^te  Hospitals  for  Insane. 

ofticer  having  jurisdiction  over,  may  spply  for  tppointment  of 

committee  for  inmate SS* 

contents  and  verification  of  petition 232Sa 

to  what  court  petition  presented ^'S* 

notice  Of  ;liJpHcatlon 2^* 

a"ppointment  of  committee ^S? 

costs  of  proceeding Z323b 

provision*  relating  to  Commission  and  trial  by  jury  m  court  not^^ 
applicable. SSSfa 

State  prUon. 

agent  or  warden,  etc.,  exempt  from  jury  service 1030 

State  Reporter. 

is  reporter  of  court  of  appeals. *.^.  209 

duties  of 210 

removal  for  neglect  of  duty • 210 

not  to  be  interested  in  publication  of  reports 211 

contract  for  publication  of  reports 211 

copyright  of  reports .•• 212 

distribution  of  reports • 213 

must  deliver  papers  to  successor - 214 

papers  not  to  be  delivered,  except,  etc • 21!5 

unreported  opinions  to  be  filed  with  clerk 216 

Stdite  Treannrer. 

to  pay  governor  daraaRCs  ascertained  on  writ  of  Assetiment. . . .  lH15 

•    legacy,  etc.,  of  unknown  person  to  be  paid  to 2747 

•esrches  to  be  made  wrthont  chsrsc  for.  .<.....«».,-«...««•...  8290 

ia7«  - 


state  "Writs. 

See    "  AS8M3VIJIT   or.  Damacw;"    "  Cmtiorau:  ••    '^Uabm^ 
Corpus;"  '*  Mahpamvs.      "  Pi^ohibxtiom;"  "Wwts." 

Statute. 

pleading  private  statute S30 

preference  of  appeal  from  judgment  declaring  itatute  unconsti- 
tutional   791 

proof  of 032 

9tatiitp»  of  another  state  or  country ,, 0i2 

Statnte  of  Frnndii. 

acknowledgment  of  indebtedness  on  judgment  must  be  in  writ- 
ing to  avoid  limitation 876 

of  barred  debt  or  new  promise  to  be  in  writing«. •»»•»•«  ifi^ 

Statute  pt  liimltatloiis. 

See  "  Limitation  of  Actioms." 

Stay  of  Proeeedlnffs* 

period  of,  excepted  from  limitatioti  of  actions 406 

of  arbitr^ition,  excepted  from  statute  of  limitations 411 

security  on  stay  of  proceedings  by  injunction 611-62.5 

not  to  exceed  thirty  days  without  security , , . .  1351 

orders  for  stay  longer  than  twenty  days 775 

for  non-payment  ot  motion  costs ,  779 

pending  discovery  and  inspection  of  books  and  papers.  *..•.*.  •  oOo 

final  judgment  not  stayed  oy  motion  for  new  trial,  etc .; .  1005 

period  of  stay  not  included  in  life  of  Hen  of  judgment 1255 

en  appeal,  sec  "Appbal." 

appellate  division  may  grant,  pending  appeal 1348 

of  execution  of  orderi  in  special  proceedings  nending  appeal..  1360 

Steam  Knfrlneem. 

cxemnl  from  jury  .service 1080,  lOSl,  1127 

proof  of  exemption • «...  1092 

M«iioirra»hers. 

is  officer  of  court ...« S2 

oath  of  office 82 

qualifications    > S2 

not  to  be  interested  in, preparing  or  printing  case,  etc 82 

duties  of.  .  , 83 

when  notes  to  be  HM , .-. , , 83 

to  furnish  ^r^pscript  of  minutes. 83 

preservation  of  notes *,..... 84 

vhen  notes  may  be  destroyed 84 

delivery  of  notes  to  successor  in  office 84 

vheyi  .notes  to  be  >yrittcn  out 84 

^ow  transcribed  minute^  to  be  written 796 

judge  may  require  written  minutes  without  cost * 85 

must  furnish  written  minutes  to  party  paying  for  same. .......  86 

transcript  of  notes  of  trial  may  be  treated  as  judge's  minutes. . .  1007 

compensatioxi  for  dujilication  of  notes  o/  trial  on  judge's  order.  1007 

payment  of  minutes  ordered  by  district  attorney,  etc 86 

assj^t^nt  stenographers  included  within  provisions  of  law 87 

salaries,   etc, I   provided   for •«. ..  88 

must  write  out  minutes  when  directed , 251 

.appointment  o/»  for  appiJlate  division , 221 

in  Kings  county ^ ...  *^  ...*«.•  U . .  254 

assistant  in  Kings  county ,...,»..' 296 

in  counties  of  second  judicial  district  other  tksn  lUncs. .  256 

in  counties  of  ninth  judicial   district , *.....  256 

in  judicial  districts  other  than  first,  second  and  nipeb..  258 

salaries  in  counties  of  second  judicial  district  other  tl.ari  Xings.  ;i57 

in  judicial  districts  otiier  than   first   and  second 258 

,^       consultation   clerk   for   ai»pcllatc   division,   fourtli   dciartnicjjt^  - .  2lil 

payment   of    expenses    or .  . .  IIGO 

employment   of   temporary   stenographer..... LMi2 


TSmWOL 

SteaoarraplterB  —  Centiniied. 

appointment  of,  by  court  of  daims ••• 2!! 

of  city  court  of  New  York Vw»S 

appointment  and  compensation  in  county  court. ............  ops-Wl 

appointment  and  removal  in  surrogate's  court  in  New  York  and 

Kings g}2 

in  surrogates'  courts  in  other  counties.. gj* 

in  surrogate's  court  to  take  and  transcribe  notea..«.«««*««....  2541 

authentication  of  minutes  in  surrogate's  court 2542 

fees    8311 

disqualified  to  act  as  referee,  etc 1024 

Steuben  County. 

jail  liberties  for ,.. • 146 

StocldiolilenB. 

Sec,  also,  "  CoRPORATioirs.*' 
limitation  of  actions  for  penalties  against  stockholders  of  banks 

etc 394 

service  of  summons  on,  by  publication 438.  430 

not  to  act  as  juror  when  corporation  a  party 1180 

when  to  be  joined  as  defendants  in  action  against  corporation. .  1790 

separate  action  against,  to  enforce  liability 1791 

proceedings 1792-1796 

of  bank  may  testify  to  personal  transaction  with  deceased  person.  829 

StrnrB* 

I.  Actzok  for  suffering  animals  to  stray. 

to  be  brought  in  justice's  court... 3062 

who  may  maintain •..•...... 9062 

application  of  recoveries. 8062 

penalties  recoverable.  • ...»..•••••. • 8063 

II.    SUZURB  AND   8AX.K   OF   STRAYS. 

seizure  by  officers. • 3064 

when  private  person  may  seize 3085 

petition  for  sale  of  animal  seized 3066 

precept  upon  petition  for  sale 8067 

service  ot  precept 3068 

\'                        on  unknown  owners. 8068 

proof  of  service  of  precept.... ...< 3089 

answer 3090 

trial - 8060 

order  for  sale 3001 

warrant  to  selL 8091 

conduct  of  sale 3091 

application  of  proceeds  of  sale 8092 

Sayment  of  damages  for  trespasses 8002 

etermination  of  claims  to  surplus dfXA 

i4>plication  of  surplus  when  no  claim  made  within  a  year. . . .  8094 

order  upon  claim  for  surplus 8096 

appeal  to  county  court  from  order  on  claim  to  surplus 8006 

appeal  to  supreme  court  from  order  on  claim  to  surplus 8006 

decision  in  favor  of  person  answering 3006 

damages  for  malicious  seizure 8096 

costs  on  decision  for  person  answering 8006 

execution  on  order  in  favor  of  person  answering 8098 

demand  by  owner  for  possession  before  trial 8007 

when  animal  wilfully  set  at  large  by  third  person 8008 

damages  and  penalty  to  owner  for  wilfully  setting  animal  at 

large 8009 

letion  by  person  seizing  against  person  wilfully  setting  ani- 
mal at  large 8100 

demand  of  possession  after  final  order  before  sale 3101 

order  upon  demand  for  possession 3102 

appeal  from  order  on  demand  for  possession 3102 

May  pending  appeal  from  order  on  demand  of  possession.....  83.08 
137ft 


Utrmrn  —  Contlniied. 

II.    SlIZUKE   AND    8ALS   OF  STRAYS  —  Cbntilltied. 

appeal  from  final  order S104 

stay  pending  appeal  from  final  order 8106 

undertaking  on  sta^  pending  appeal  from  final  order 8105 

delivery  of  possession  pending  appeal  from  final  order 3106 

proceedings  on  affirmance  of  final   order 8106 

Umitation  of  action  for  seizing  animals 3107 

party  to  proceeding  cannot  sue  for  seizure 3108 

action  by  owner  to  recover  animal 3108 

damages  entire  when  several  animals  trespass 8109 

proceedings   against  different   owners  of  animals  trespassing 

on  petitioner's  land   3109 

proceedings    against    different    owners    of   animals   not    tres- 
passing on   petitioner's  land 3110 

surplus  where  there  are  different  owners 3111 

action  or  seizure  supersedes  proceedings  by  others. 8112 

officer  may  prosecute  when  private  person  abandons  seizure..  3113 

person  having  special  property  deemed  owner 8114 

agent  may  act  for  owner 3116 

actions  for  penalties  for  allowing  animals  to  run  at  large,  see 

"  Strays. ''^                                                                ^.  ^^^ 

qualifications  of  commissioners  in  opening  proceedings 10514 

9«b-OoBtrsustor» 

defined. 8896 

Straclc  Jvrr* 

See  "  Jury  and  Jurors.** 

flnbmiaaion  ot  ControTersir* 

how  submitted  without  process • •••••••  127ft 

agreed  statement  of  facta «,..... 1279 

affidavit  of  good   faith 1279 

papers  to  be  filed 1280 

on  filing,  controversy  becomes  an  action 1280 

arrest,  injunction  or  attachment  not  granted 1281 

costs  on 1281 

judgment-roll 1281 

to  be  tried  by  appellate  division  or  general  term 1281 

dismissal  for  insufficiency  of  statement 1281 

Subpoena* 

I.  Gknsral  provisions. 

power  of  courts  of  record  to  issue 7 

sheriff  may  issue  to  witnesses  to  attend  trial  of  claim  of  third 

party 108 

from  N.  Y.  city  court  may  be  served  in  contiguous  counties. .  338 

method  of  service W2 

service  on   hospital  physician 836 

order  for  subpoena  to  hospital  physician 836 

damages  and  penalty  for  disobedience. 8.'^3 

striking  out  pleading  for  disobedience  to. .  .^ R'i3 

to  persons  required  to  attend  by  terms  of  judgment 865 

on  order  for  deposition  to  be  used  on  motion 88,% 

to  witness  on  deposition  for  use  without  the  state 91.5 

to  attend  before   referee 1017 

before  arbitrators 2370 

power  of  surrogate  to  issve 2481 

proof  of  service  of  subpcena  from  surrogate's  court 2rW2 

to  testify  to  jurisdictional  facts  on  petition  for  administration.  2662 

commissioners  in   condemnation  may  issue 3370 

lervice  of  subpoena  from  local  courts  of  Hudson,  Utica  and 

Oswego; 8201 

44  1377 
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Subpoena  —  Continued. 

II.  Duces  tecum. 

power  of  surrogate  to  issue 24S1 

to  officers  having  custody  of  records ij66 

records  in  register's  office  in  New  Vork  and  Kings  counties 

not  to  be  removed  on 866 

to  produce  books  of  account 867 

time  of  service   867 

application  by  witness  for  relief  from 867 

to  produce  books  or  papers  of  corporation 868 

how  served   on   corporation 868 

subordinate  of  public  officer  may  produce  book  or  paper 86S> 

subordinate  officer  or  employee  or   corporation  may  produce 

book  or  paper 869 

procuring  personal  attendance  of  public  officer  on 869 

of  oflicer  of   corporation 868 

III.  In  proceedings  othek  than  actxovb. 

who  may  issue , SSH 

penalty  for  disobeying  subpoena 8S5 

warrant  for  witness  failing  to  attend 855 

commitment  for  refusal  to  be  examined  or  to  answer ,.  856 

damages  and  penalty  for  disobedieoce  to 855 

warrant  of  commitment 857 

executton   of   warrant    of    coounitment.  .^ 858 

provisions   not    applicable  to    subpoenas   issued   by   justice   of 

peace .••... 9SQ 

IV.  In  justices'  courts. 

when  justice  may  issue SOS) 

service • 2970 

service  of,  from  local  courts  of  Hudson,  Utica  and  Oswego.  3201 

BnlMititiitlon. 

of   parties,    see     "  Abatement     akd    Revival;  •*    ••  ArtSAi.;  "• 
"  Parties." 

Sullivttn  County. 

appointment  of  stetiographer  for  surrogate • 2513 

Summnry   Proceed Ingra   to  DlUpOlifeetfa. 

special  statutory  provisions  not  affected.... ^^^^ 

riglits  io  casc$  not  provided  for,  saved 2264 

I.  Who  may  be  removed. 

when  employee  may  be  removed  from  master's  premises 3381 

when   tenant  may   be   removed 2231 

removal  of  tenants  and  occupants  from  property  sold  on  exe- 
cution    2232 

recovery  of  possession  of  property  sold  under  foreclosure...  2232 

farmed  on  shares  .  • « 'JiSSi 

removal  of  stjuatters .^. 2232 

of  persons  forcibly   entering  or   detaining 2233 

XI.  Petition;  prccept;  service. 

to  what  courts  application  maae 2234 

who  may  make  application 2235 

verification  of  petition 22IS5 

contents  of  petition    22:C» 

when  notice  to  quit  required 22% 

petition    by    neighbor    for    summary    removal    of    tenant    of 

bawdy-house 2237 

notice  by   nciifhbor  to   owner  of  bawdy-house   to   begin   pro- 
ceedings ajsrainst  tenant  .  .  . 2237 

precept  .  .  . ,    :23'» 

when  precept  returnable 223S 

issuance  of  precept  from   Ncmt  York  municipal  court 2239 

mode  of  service  of  precept , 1£i49 

ISTS 


•mnmary  Proceeding  to  Dtaposneaa  —  CMktfAtteH* 

IL  Petition;  precept;  service  —  Continncd, 

person  receiving  copy  of  precept  must  deliver  same  to  penon 

to  whom  directea 2241 

penalty   for   failing  to  deliver   copy  of  precept   to  person  to 

whom  directed 2241 

service  of  precept  on  landlord  of  bawdy-house 2242 

proof  of  service  of  precept 2248 

III.  Answer;  trial;  Pinal  order. 

verified   answer  may  be  filed 2244 

defences  to  proceedings   2244 

issues   upon  forcible  entry  or  detainer 2245 

transfer  of  cause  for  trial  in  municipal  court  of  New  York.  2246 

trial  of  issues 2247 

demand    for  jury  trial.  •••••; • 2247 

summoning   and   impaneling   jury^    2247 

proceedings  on  disagreement  of  jury 2247 

adjournment  of  trial 2248 

final  order  upon  trial 2249 

not  a  bar  to  ejectment  to  recover  property 2264 

against   occupant   of   bawdy-bouse 2249 

costs  and  fees 2250 

costs  not  exceeding  $riO  and  disbursements  may  be  allowed  in 

case  of  forcible  entry  or  detainer 2250 

execution  for  costs 2250 

IV.  Warrant  to  remove;  redemption. 

warrant  to  dispossess  defendant 2250 

occupant  of  bawdy-house.   .   2250 

execution  of  warrant 2250 

cancels  term  of  lease 2253 

action  for  accrued  rent  not  affected  by  warrant 2253 

stay  on  payment  of  arrears  and  costs 2254 

on  undertaking  to  pay  arrears  and  costs 2254 

against  insolvent  or  bankrupt  on  undertaking  for  pay* 

ment  of  rent.  . 2254 

again!!t  person   continuing  in  possession  after   sale   on 

execution 2254 

delivery  of  undertaking  for  payment  of  arrears  and  costs....  2255 

rtdaioption  by  lessee  when  unexpired  terra  exceeds  five  years.  2256 

by  creditor  of  lessee  when  unexpired  term  exceeds  five 

years 22.">7 

is  subject  to  lease  by  petitioner 2258 

petition  and  order  to  show  cause  on  redemption 22.50 

hearing  on  order  to  show  cause  on  redemption 2259 

person  redeeming  assumes  liability  of  lessee 2259 

V.  Appeals. 

from  final  order   2260 

undertaking  to  stay  warrant  pending  appeal 2261,  2262 

appeal  to  court  of  appeals  only  permitted  by  leave  of  appellate 

division 2261 

restitution  upon  reversal  of  final  order 226^ 

action  for  damages  on  reversal  of  final  order 2263 

proceedings  to  be  stayed  only  as  expressly  allowed  or  by  in- 
junction in  action  against  petitioner 2265 

fl«niniona. 

I.  Issuance;  form;  requisites. 

is  mandate  of  court 418 

form ' . . . .  418 

requisites •». . .  417 

to  additional  parties  in  court  of  claims 281 

81  IdTO 
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gmamiOBa  —  Oontlnved. 

I.  Issuance;  pokm;  skquxsites  —  Continued. 

designation  of  defendant  by  fictitious  name • 481 

of  unknown  persons  as  defendants tfl 

of  public  officers  in 1928 

reference  to  statute  to  be  indorsed  in  action  for  penalty  or 

forfeiture 1807.  1964 

in  matrimonial  action  to  be  indorsed  with  statement  of  nature 

of  action ' 1774 

form  of,  in  action  to  foreclose  mechanic's  lien  in  court  not  of 

record S404 

want  of,  cured  by  judgment  on  verdict,  etc 721 

variance  between  summons  and  complaint  cured  by  judgment 

on  verdict,  etc 721 

in  action  for  penalty  by  common  informer  cannot  be  counter^ 

manded 18% 

power  of  referee  to  allow  amendment 1018 

to  be  filed 824 

to  be  inserted  in  judgment-roll 1237 

action  commenced  by  service  of 410 

under  statute  of  limitations 396 

delivery    to    sheriff   effects    commencement    of    action    under 

statute  of  limitations    3S0 

service  on  attorney-general  for  state  in  action  for  partition. .  1594 

provisions  for  service  of  papers  do  not  apply 802 

complaint   may  be  served   with 419 

notice  of  sum  demanded  may  be  served  with 419 

service  of  notice  of  no  personal  claim 423 

when  service  may  be  made  on  Sunday 6 

costs  for  procuring  order  for  service  without  state  or  by  pub- 

lication.  • 8851 

n.  Supplemental  summons. 

to  be  served  on  defendants  brought  In 453 

on  substitution  of  party  on  death  or  transfer  of  interest....  760 

form  of 453 

service »••••  463 

III.  Who  may  serve. 

by  whom  served .••••••• ••••••••••...     4S5 

duty  of  sheriff  to  serve 425 

sheriff's  fees  for  serving 8307 

in  action  for  penalty  by  common  informer  to  be  served   by 
officer 1895 

rV.  Time  of  service. 

time  for  service  when  notice  of  lis  pendens  filed  before. .....  16T0 

limiting  time  for  service 425 

time  of  service,  when  attachment  granted •     638 

V.  Personal  sbrvicb. 

voluntary  appearance  equivalent  to  personal  senrioe 424 

on  natural  person , ,  436 

on  sheriff,  in  action  for  escape 43S 

on  infant 426 

service  on   lunatics  and  idiots 426 

on  guardian  ad  litem  of  absent  infant  defendant 473 

on   domestic  corporation 431 

on  foreign  corporation , 43S 

of  supplemental  summons ••••..  408 

from  Yonkcrs  city  court  may  be  served  within  Westche^er 
eounty , ,,,..,,, 8206 

1860 
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Smnmona  —  Contlniied. 

VI.  Designation  of  peesons  to  receive  poe  pasties. 

designation  by  order  of  person  to  receive  summons  for  infant 

over  fourteen 427 

for  incompetent  not  judicially  declared • 427 

for  judicially  declared  incompetent 428 

service   on    infant    over    fourteen    by    person    desiipiated    in 

order 427 

by  residents;  designation  of  agent  to  receive  service 480 

filing  and  recording  of  designation 430 

revocation. 480 

service  on  agent.  430 

by    foreign,    corporation;    designation    of    agent    to    receive 

service 432 

change  of  place  of  service  by  agent 432 

revocation  of  designation 482 

proof  of  designation 981a 

service  on  agent « 432 

VII.  Substitutes  for  personal  service. 

order  for  substituted  service  on  person  not  found  within  the 

state 436 

by  leaving  copy  at  residence 436 

by  affixing  to  door  of  residence  and  mailing 486 

when  no  residence  can  be  found 436 

limit  of  time  for 487 

papers  to  be  filed 437 

effect  of  substituted  service 487 

Vni.  Service  without  state. 

on  defendant  without  the  state,  when  ordered..... 438 

notice  to  be  served  with  summons 448 

papers  to  be  filed •.,....  448 

IX.  Service  by  publicatioh. 

on  non-resident 438^  480 

departure  from  state  to  defraud  creditors 488 

to  avoid  service. 438 

concealment  to  avoid  service ,»  488 

absence  from  state ,  ...  488 

in  action  to  annul  mftrriage 438,  489 

for  divorce 438,  439 

for  separation 438,  439 

against  stockholders 488 

infants  and  incompetents. 438,  439 

after  attempt  to  commence  action  to  avoid  limitation 438 

on  foreign  corporation,    unincorporated    association,   etc.  438,  439 

on  unknown  owners  in  action  of  partition 1541 

papers  on  which  order  of  publication  made 439 

by  whom  order  made 440 

contents  of  order 440 

method  of  publication  and  service 440 

when  publication  must  be  commenced 441 

when  service  deemed  complete 441 

papers  to  be  filed 442 

notice  to  be  subjoined  to  summons 442 

proof  of  service ••..  444 

when  publishers  within  county  refuse  to  publish 8298 

affidavit  of  refusal  to  publish 8294 

defendant  must  be  allowed   to  defend > 44B 

in  partition  not  allowed  to  defend  under  section  446. ..  1667 

X.  ftlOOF  OF  service. 

affidavit,  etc 484 

admission  of  service,  requisites.  ...•••••• ••• 48% 

1881 
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Vmnmona  — >  Continued. 

X.  Proof  or  service  —  Continued. 

of  service  by  publication ••• ••••     444 

of  service  without  state •••..     444 

in  matrimonial  action.  •  •. •* ••••• 1774 

XI.  City  court  op  New  York.  ) 

contents  and  requisites.  •   •••• •. ...,...•.•..  8165 

short  summons.  .  *    ...*•« r 31€5 

long  summons  against   non-resident ••.••. 3165 

order  for  service  without  city • ^^I^ 

order  for  publication.  . 3170 

service  of  summons  and  order  of  arrest  in  marine  cause....  3179 

XII.  In  justices*  courts. 

commencement  oi  action  by.  ..••.... 2876 

contents.  . • 2877 

when  returnable.  .  .   ig77 

when  accompanied  by  order  of  arrest 2877 

time  and  manner  of  senrice.  • .  •  • 2f<7H 

service  upon  corporation 2879 

on  railroad  corporation  2880,  2882 

on  express,  insurance  and  telegraph  companies..  2881,  2882 

oh  managing  agent  of  non-resident 28T<) 

second    and    third   summons..,.., 288R 

relation  back  of  second  and  third  summons 2f<K{ 

where  name  of  defendant  is  unknown 2^85 

return ?SW 

service  on  defendant  with   warrant  of  attachment. 2010 

of   summons,   affidavit   and   re<ini«Ition   in    replevin...-   2022 
in  action  to  foreclose  mechanic's  Hen  In  court  not  of 
record 3404,  3405 

KUh  Of  local  coubts. 

of  Yonkers  city  court ••••.••...•..•...  1f205 

of  N.  Y.  municipal  court 3208 

of  Albany  city   court • • S208 

of  Troy  justice's  court 3208 

Sunday. 

courts  not  to  sit  on,  except,  etc 6 

arrest,   commitment  or  discharge  on 6 

service  of  summons,  complaint  and  injunction  order  on 6 

habeas  corpus,  etc.,  may  be  issued  and  served  on.............  2015 

not  to  be  made  returnable  on 2015 

^  sale  on  foreclosure  by  advertisement  not  to  be  held  on 2393 

Bvpertntendent  of  Itanlcs. 

to  approve  change  of  name  of  bank • • 2411 

order  changing  name  of  bank  to  be  filed  with. 2414 

^Superintendent  ot  Innnranee. 

to  approve  change  of  name  of  insurance  company ••  2411 

order  changing  name  to  be  filed  with 2414 

JUnperintendent  ot  Voor. 

See  "  Overseer  of  Poor;  "  "  Poor." 

•nperintendent  off  Pnbli«  "VTorlctf. 

to  assist  attorney-general  in  canal  claims. ......•.«•••• ,.     971 

compromise  of  canal  claims 270 

Huperlor  Court  at  Buffalo. 

custody  of  seals,  records,  etc M 
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Superior  Court  of  the  City  of  fterv  iTorlc 

custody  of  seals,  records,  etc ••••••••••      03 

fai»ervlfiorai)  Bourd  of. 

to   pay   for  printing   calendars.............. 20 

to  appoint  imysician  fur  county  jail 126 

to  provide  lor  stenographers,  jjalaries,  etc 88 

rooms,   furniture,  etc.,  for  courts 31 

for  stenographers  for  county  court 358 

for  clerks  in  surrogates'  offices 2508 

resolution   establishing  jafl   liberties 147 

proof  of  acts,  resolutions,  etc 941 

payment  of  stenographef  fof  dtipllcatioh   of  riotes  of  trial   on 

judge's  order 1007 

may  sue  on  cause  of  actiort  arising  befofc  terttt 1026,  1028 

action  against,  on  cause  arising  before  thttn 1027,  1028 

appointment  and  compensation  of  temporary  surrogate...  2402,  2493 

surrogate  to  report  fees  received  to 2501 

costs  in  action  against 3244 

may  make  allowance  to  grand  or  trial  jurors ..*........  8814 

mileage  of  jurors •.•• «... 3314 

fees  of  printers .« • B311 

inpplemental  t>l€-iidlii9«« 

Sec  **  Pleadings." 
SapplementAl  SmnttiOiiil* 

See  "  Summons." 
Supplementary  ProceedlnflT** 

I.  General  provisions. 

"judgment  creditor"  defined  , 8343 

includes  person  recovering  costs  In  tpecild  prote«ding. .  2432 

remedies  ciassihed 2432 

pursuing  remedies  simultaneously   2432 

remedies  are  special  proceedings 2433 

review  of  orders  2433 

what  judge  may  entertain  proceedings 2434 

referee  may  be  appointed  to  take  examination 2442 

report  of  referee   2442,  2443 

reference  may  be  ordered  at  any  stage 2443 

proceedings  upon  examination 2444 

parties  and  witnesses  may  be  examined 2444 

adjournments 2444 

oath  of  referee  , , 2445 

payment  to  sheriff  by  person  owing  judgment  debtor 2446 

order  to  deliver,  money  or  property  to  sheriff  or  receiver 2447 

duties  of  sheriff  as  to  money  or  property  received  by  him...   2448 

application  of  money  or  property  received  by  sheriff 2449 

sheriff  to  pay  or  deliver  surplus  to  judgment  debtor... 2450 

injunction  against  transfer  of  property 2451 

service  of   orders 2452 

of  warrant  of  arrest   • . « 2453 

discontinuance  or  dismissal 2454 

dismissal  for  neglect  to  proceed 2454 

notice  of  application  for  dismissal  on  discontinuance 2454 

costs  tp  judgment  creditor 2455 

judgment  debtor  or  person   examined 2466 

judgment  must  be  for  not  less  than  $25 9408 

to  be   founded   on  service  personally  or  by  leaving  at 

residence   and   mailing 2458 

on  decree  of  snrrofratc's  court. , 2554 

to  what  county  exectftion  must  have  Issued 2468 

j.'  In  what  county  examination  to  be  had 2459 

I  answer  not  excused  as  tending  to  convict  ot  frdtid... 2460 

BUly  be  continued  before  another  judge ; 2462 
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SvyyleoieAtaary  Proceedlnflrs  —  ConttAiielL 

I.  GiNUAL  PROVISIONS  —  Continued. 

disobedience  to  order  punishable  as  contempt 2M87 

release  of  debtor  for  inability  to  pay  is  discretionary 2286 

joint  property  of  joint  debtors  may  be  reached 24^ 

not  applicable  when  corporation  is  judgment  debtor 246S 

exempt  property  cannot  be  reached 2463 

trust  funds  or  property  cannot  be  reached 2468 

earnings  within  sixty  days  cannot  be  reached 2468 

II.  Examination  op  debtor  after  return  or  execution. 

when  order  for  examination  nuy  issue 2436 

when  warrant  to  arrest  mav  issue  instead  of  order 2437 

warrant  to  arrest  after  order 2438 

vacating  or  modifying  warrant  of  arrest 2439 

order  requiring  debtor  to  give  undertaking  for  discharge  from 

arrest 2440 

commitment  of  debtor  in  default  of  undertaking 2440 

IIL  Examination  op  judgment  debtor  after  issuino  and  beporx 

return  op  execution. 

when  order  for  examination  may  be  granted 2436 

when  warrant  to  arrest  may  issue  instead  of  order 2437 

warrant  to  arrest  after  order 2438 

vacating  or  modifying  order  of  arrest 2438 

order   requiring  undertaking   by   debtor   for  discharge   from 

arrest 2440 

commitment  of  debtor  in  default  of  undertaking 2440 

IV.  Examination  of  third  person. 

'  may  be  pursued  alone  or  simultaneously  with  order  for  cscam- 

ination  of  debtor 2432 

when  order  may  issue 2441 

notice  to  judgment  debtor 2441 

receiver  not  to  be  appointed  without  notice  to  debtor 2441 

corporation  to  attend  and  answer  by  officer 2444 

V.  Receiver. 

not  to  be  appointed  on  examination  of  third  person  withont 

notice  to  debtor 2441 

notice  of  application  to  dismiss  or  discontinue  after  appoint- 
ment of  receiver 2454 

appointment 2464 

notice  of  application  for  api>ointment 2464 

when  appointed  without  notice 2464 

notice  ot  application  to  other  creditors 2465 

only  one  to  be  appointed 2466 

order  appointing  or  extending  to  be  filed  and  recorded 2467 

order  extending  prior  receivership 2466 

when  property  vests  in  receiver 2468 

relation  beck  of  title  to  personal  property 2468 

non-resident  not  to  be  appointed 2468 

removal  on  ceasing  to  reside  in  state 2468 

record  of  orders  appointing  or  extending 2470 

Bubi'ect  to  control  of  court 2471 

jurisdiction  of  justice's  court  over  actions  by 2865 

Supreme  Court. 

Is  a  court  of  record ••• f 

seal  of  county  clerk  is  seal  of  court 27 

general  jurisdiction SIT 

may  change  place  of  trial  of  actions  in  other  courts 218 

Judicial  departments ......•••..••••  218 

deiignation  of  justices  of  appellate  division • flO 
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flvpreme  Court  —  Contlnved. 

appellate  divisions ..•• • • «    911 

Sec  "  Appellate  Division." 

powers  of  justices  assigned  to  appellate  division 220 

special  or  trial  term  to  be  held  by  one  judge 229 

appointment  of  special  and  trial  terms 2S2 

,  assignment  of  justices  to  hold  trial  and  special  terms 232 

publication  of  appointment  of  terms 2S8 

appointment  of  extraordinary  special  and  trial  terms 234 

powers  and  duties  of  justices 235 

designation  of  justice  to  prevent  failure  of  term.... 237 

place  of  holding  terms 238 

adjournment  of  special  terms  to  chambers 239 

trials  at  chambers 239 

county  judge  has  powers  of  justice  at  chambers 241 

stenographers,  appointment  and  duties  of 251-262 

justice  may  make  orders  in  county  court 364 

restrictions  on  injunctions  against  state  officers 605 

removal  of  action  from  N.  Y.  city  court 319 

of  action  to,  for  disability  of  county  judge 342 

from  county  court  to  change  place  of  trial 348 

actions,  etc.,  in  local  courts  of  Hudson,  Utica  and  Oswego 
transferred  to •••. 8197 

Supreme  Court  Reporter. 

appointment,  duties,  compensation,  etc 220,  244-250 

copyright     249 

price  of  reports 247 

SnretleB. 

See  "  Bonds;  •*  "  UirnnTAXTNes." 
action  by,  to  recover  from  principal  costs  and  expenses  of  suit.  1916 

Surety  Conipanlea. 

as  surety  on  receiver's  bond 713 

equivalent  to  two  sureties  on  bond  or  undertaking Sll 

justification   by    811 

execution  of  bond  or  undertaking  by   ^1 

principal  may  take  credit  for  cost  of  bond 


:ate'«  Court. 

is  a  court  of  record • ••• 2 

term  "  surrogate  "  defined 2514 

included  in  term  "judge" 3343 

"upon  the  return  of  a  citation"  defined.. 2514 

definition  of  terms • 2514 

seal 27,  30,  2507 

I.  Jurisdiction. 

general  jurisdiction 2472,  2472a 

presumption 2473 

acquired  by  citation  or  appearance   2474 

citation  presumed  from  recital  in  decree 2478 

omission  of  jurisdictional  fact  from  record  available  only  on 

appeaL 2474 

may  supply  by  amendment   2474 

court  first  exercising  has  exclusive 2475,  2477 

exclusive,  in  case  of  testate  or  intestate  decedents 2476 

concurrent  jurisdiction  over  estates  of  non-residents 2477 

situs  of  debts  owing  decedents  for  purpose  of  jurisdiction...  2478 

in  new  or  altered  counties   2479 

transfer  of  proceedings  on  formation  or  alteration  of  county.  2466 
1885 
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Surroflrate's  Court  —  Conttniied* 

II.  Sessio!»&  and  tesus  or  cotrsr. 

court  always  open  for  business  •• «• «•••••••••••  SBOt 

when   to  attena  at  office ••••••• 2605 

sppointment  of  terms  in  New  York  county 2S(H 

signing  of  decrees,  letters  and  orders  during  Tscation 2506 

when  and  where  court  held  by  county  judge .,••......  2506 

list  of  appraisers,  etc.i  to  be  published  weekfy  In  New  York 

.  county 2504 

designation  of  special  surrogate 2483 

of  acting  surrogate  ^ 24S3 

county  judge  who  is  also  surrogate.. .»  24^ 

III.  Disqualifications  and  disability  or  suuioilATi. 

disqualified  as  trial  juror 1029 

who  to  act  as,  during  vacancpr  or  disability 2481 

transfer  of  proceedings  in  Kings  county  to  supreme  court  in 

case  of  vacancy  or  disability 24S4 

who  to  act,   if  surrogate  disqualified 2485 

in  New  York  county,  supreme  court  to  act  in  case  of  vacancy, 

disability  or  disqualification.  . 2486 

proof  of  authority  in  case  of  vacancy,  disability  or  disqualifi- 
cation  , 2487 

order  providing  for  vacancy,  disability  or  disqualification....  2488 
how  temporary  authority  during  vacancy,  etc.,"  superseded. .. .  J48J4 

completion  of  unfinished  business  of  predecessor 2489 

proceedings    in    supreme    court    in    New    York    and    Kings 

counties 2490.  2491 

appointment  of  temporary  surrogate  by  supervisors 2492 

compensation   of  temporary   surrogate 2498 

entering  and  recording  acts  of  persons  temporarily  acting  as.  2494 

when  disqualified  to^  act  as  attorney  or  counsel 2495 

for   interest   in   proceeding 2406 

when  objection  for  special  disqualification  waived 2497 

surrogate's  father  or  son  disqualified  to  practice 2529 

IV.  Records;   clerks;    stenographers,  etc. 

books  and  indices  to  be  kept 24TO,  *4aB 

books  and  papers  to  be  preserved 25O0 

books    for    recording   instruments    settling   estates,    etc 2502 

fees  of  clerks  for  recording  such  instruments 2502 

maps  and  surveys  filed  with  surrogate  of  New  York  county 

are  presumptive  evidence  after  twenty  years 956 

official   records  of  surrogate   of   New   York  county  are   pre- 
sumptive evidence  after  twenty  years 955 

to  make  and  certify  to  searches • 961 

misdemeanor  to  refuse,  neglect  or  delay  to  make  search 961 

to  transmit  copies  of  wills,  etc.,  of  non-residents  to  secretary 

of  state •  •  •  •  •   25«3 

removal  of  will  for  probate  in  foreign  country 2620.  2UM 

appointment    and    removal    of   clerks 'ZMtH 

of  clerk  and  deputy  clerk  of  court 2509 

powers  of  clerk  and  deputy  clerk  of  court. 2509 

disqualified   to    act    as   appraiser,    attorney,    referee   or 

guardian 2.'>03 

may  examine  witnesses  on  uncontested  probate 2.51C 

surrogate  liable  for  clerk's  acts 2511 

appointment  and  removal  of  stenographer  in  New  York  and 

Kings 25i:i 

in  otlier  coiinf ics 251vi 

clerk  of  surrogates'  court  of  Kings  county,  duties  and  com- 
pensation       2509a 

interpreter    for,    in    Kings    county 4..,.   2513a 

V.  Powers  and  duties. 

provisions  apply  although  decedent  died  before  enactment..   2t82 

completion    of   unfinished    bubiuess   before    predecessor 2481 

signing  of  records  left  unsigned  by  predecessor 24S1 

ratification  of  completion   of  records,   etc.,  ot  predecessor...   2482 
mcidcuial   powers 2481 


SvrrovAte'0   Court  —  Contii»|ie4* 

V.  FowsBs  AND  DUTIES  —  Continued. 

power  to  punish  for  contempt • ^ 2481 

to  issue  citation   2481 

to   issue   supplemental    citation   fo    bring   in    necessary 

parties , ^ 2481 

to  adjourn 3481 

to  issue  subpoena 2481 

to  grant  temporary  injunctions 2481 

to  vacate  or  modify  decrees  or  orders 2481 

to  grant  new  trial   2481 

review  of  determination  on  appeal ^^ 2481 

bonds  to  be  acknowledged  or  proved 2500 

disposal  of  proceeds  of  sale  of  real  property  on  death  of  in- 
fant or  incompetent 2350 

granting  leave  to  executors,  etc.,  to  con.sent  to  discharge  of 

insolvent  debtor.   2153 

issuance  of  letters  on  judgment  establishing  will 18G3,  1864 

consent  of,  required  by  infant  plaintiff  in  partition 1534 

correcting  mistakes,  omissions,   etc 2538 

execution   not   to    issue   against   decedent's   property   without 

leave  of 1880 

petition  for  leave  to  issue  execution  against  decedent's  prop- 
erty   1381 

execution  not  to  issue  afrainst  executor,  etc..  without  letve. .  1825 

appUcation  for  leave  to  issue  execution  against  executor,  etc.  1826 

order  granting  leave  to  issue  execution  against  executor,  etc.  1826 
security  on  leave  to  issue  execution  on  judgment  for  legacy 

or  distributive  shire 1827 

annual  examination  of  guardian's  aofounts 2844 

money  paid  into  court  to  be  paid  to  county  treasurer 2537 

control  over  mooey  paid  into  court....*... v.^. 2537 

VI.  Action  on  official  bond  of  susrogats. 

leave  \o  sue ....♦  1886 

provisions  relative  to  sheriff's  bgnds  apply 1889 

VII.  Pbocess;  service:  appearance. 

citations  and  mandates  may  be  served  In  any  county 2515 

attachment  may  be  executed  in  any  county 2515 

proceedings  to  be  commenced  by  citation   2516 

what  jurisdiction  acf^u^^ed  by  presentation  of  petition 2516 

presentation  of  petition  commences   proceeding  within  mean- 

^  ing  of  statute  of  limitation 2517 

citation  when  persons  constituting  a  class  arc  unknown 2518 

contents  of  citation 2510 

service  of  citation 2520 

substitute  for  persona!  service  of  citation  on  resident ........  27S^A 

Service  of  citation  by  publication 2522 

on  unknown  jjcrsons   2523 

order  for  service  without  state  or  by  publication 2.'>24 

time  of  service  without  state   2525 

service  of   citation  upon  corporation*   infant  or   incompetent 

person .' 2526 

designation  of  person  to  receive  service  for  infant  or  incom- 
petent  3C27 

appointment  of  special  guardian  ad  litem  for  incompetent  to 

exclusion  of  committee  2527 

waiver  of  citation   SS28 

appearance;  how  made 2528 

eftect  of  appearance    2528 

appointment   of   special   guardian    for   Infant   or  incompetent 

person 2536 

notice  of  appltcatinn  to  appoint  special  guardian 25.^1 

proof  of  flcrviee  of  eitation  or  subpoena. *•«•..<<'•....  2BS2 
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■urrevate'a  Covrt  —  Conttnned. 

VII.  pRocBss;  sssvice;  appsarancb  —  Continued. 

mode  of  publication    ....••• 

general  provisions  relating  to  service  of  papers  applicable... 

irilL  PAaxiES.     See,  also,  "  XIV:     2.  Appeals,  infra." 

when  persons  constituting  a  class  or  necessary  parties 2518 

inquiry  by  surrojp^ate  to  ascertain  persons  constituting  a  claas.  2518 
subpoena  to  testily  as  to  persons  constituting  a  class 2518 

IX.  Pleadings. 

petition  or  answer  mar  be  presented  orally • 2538 

written  and  verified  pleadings  may  be  required •«....  2B3S 

form  of  verification    .•••. 25Si 

by  whom  verified ••••••••••• ••  2534 

X.  Dbposztions;  witnesses,  etc. 

general    provisions    for    discovery  of   boc^t  and   papers   ap* 

plicable ! 

as  to  depositions  applicable 2638 

may  take  testimony  of  infiirm  witness  out  of  court 2638 

may  order  testimony  of  infirm  subscribing  witness  to  will  to 

bie  taken  before  surrogate  of  another  county 2540 

tnay  appoint  referee  to  take  testimony  of  infirm  witness  in 

another  county 2540 

mav  issue  subpoena  to  testify  to  jurisdictional  facts  on  petition 

for  administration 20S2 

beneficial  interest  in  will  does  not  disqualify  testimony  as  to 

execution.  .  . • 2544 


XI.  Hbaezngs;  trials,  etc. 

stenographer  to  take  and  transcribe  notes • 2541 

authentication  of  stenographer's  minutes  •• 2542 

stenographic  minutes  to  be  bound 2543 

reference  to  stenographic  minutes  to  be  noted  on  record  of 

decree  on  contested  proceeding   2543 

exceptions  to  rulings  ox  surrogate  during  trial 2545 

to  findings  and  refusals  to  find !S45 

settlement  of  case  and  exceptions 2545 

decision  to  state  separately   facts   found   and   conclusions  of 

law 2545 

requests  to  find  may  be  made  to  surrogate  at  settlement  of 

case 2545 

trial  by  jury  of  questions  of   fact  arising  in  proceedings  to 

sell  realty  to  pay  debts  2547 

transfer  to  supreme  court  for  trial  by  jury  of  proceedings  in 

New  York  county  for  probate 2547 

Terdict  in  proceedings  to  sell  real  property  to  pay  debts  to  be 

reviewed  by  motion  for  new  trial 2548 

XII.  References. 

may  appoint  clerk  or  assistant  to  examine  accounts  of  guard- 
ians  .^ 2844 

surrogate  of  New  York  may  refer  questions  to  assistant. . . .  2546 

may  refer  questions  of  fact  to  take  testimony  and  report 2548 

examination  and  settlement  of  accounts  may  be  referred....  2546 

probate  or  revocation  of  probate  cannot  be  referred 2546 

powers  of,  and  procedure  before  referee. ••••.....  2546 

ooofirmation  of  referee's  i<port  • ••••••. 


INDBX 
Surrogate's  Ceurt  *-  ContlAned* 

9CIII.   DiCftXSS  AND  OSDXKS. 

"decree"  defined 2660 

decree  settling  account  to  contain  summary 2661 

revoking  letters  may  require  accounting 2008 

admitting  to  probate  to  state  whether  contested  or  un- 
contested  2623 

on  application  for  probate  of  heirship 2666 

directing  payment  oy  executor,  etc.,  is  evidence  of  as- 
sets  2552 

for  money,  transcript  to  be  furnished 2553 

may  be  docketed  at  judgment 2553 

execution 2554 

enforcing  by  punishment  for  contempt 2555 

commitment  for  contempt  does  not  bar  action  on  bond 2555 

presumption  of  satisfaction 376 

record  of,   on  contested   proceeding  to  have  reference 

to  stenographic  minutes  2648 

••final  order"  defined    2560 

"order"  defined 2556 

enforcement 2556 

costs. 2666 

XIV.  ArpsALS. 

1.  How  and  wh€n  taktn. 

after  jury  trial  of   proceedings   to   sell    decedent's   real 

property  to  pay  debts 2640 

when  party  may  appeal 2568 

no  appeal  lies  from  decree  or  order  on  default 2568 

when  person  not  a  party  may  intervene  and  appeal 2560 

to  what  court  appeal  taken  2570 

bringing  up  intermediate  orders  for  review 2571 

time  to  appeal^ 2572 

service  of  notice  of  appeal 2574 

appellate  court  may  supply  defects  in  perfecting  appeal. .  1303 

2576 

2.  Parties. 

necessary   parties    2573 

bringing  in   additional  parties  after  appeal 2573 

designation  of  parties  to  appeal 1295,  2575 

proceedings  when  party  dies  pending  appeal 1298,  2575 

substitution   of   representative  of  deceased   party. .   1297,  2575 

order  for  substitution  of  representative  of  deceased  party.  1209 

2575 

fees   certifyin(jp  papers    2567 

stipulation  waiving  certification  of  papers.... 2567 

8.  Security;  nndertaking;  stay, 

security  may  be  waived 1305,  2575 

to  perfect  appeal   .  .^ 2577 

undertaking  to  stay  execution  of  decree 2578 

commitment  for  disobedience  to  decree  or  order. .  2579 

amount  of  undertaking^  to  stay  proceedings 2580 

requisites  of  undertaking 2581 

undertaking  must  be  filed 1307,  2575 

new,  on  insolvency  of  sureties 1308,  2575 

deposit  in  lieu  of  undertaking 1306,  2575 

action  on  undertaking   1309,  2575,  2581 

•  perfected  appeal  stays  proceedings  in  cases  not  expressly 

provided   for 2584 

tuspension  of  decree  for  probate 2582 

powers  of  executors,  etc.,  pending  appeals  from  decrees.  2582 
appointment  of  temporary  administrator  or  appraiser  not 

Stayed 2583 

removal  or  suspension  of  testamentary  trustee  not  stayed.  2583 
suspension    of    executor,    administrator   or   guardian    not 

stayed 2M 

decree  revoking  probate  or  letters  not  stayed 

ia88 
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Snrroarate'a  Court  —  QontlaneA* 

XIV.  Appeals  —  Continued. 

4.  Hearing;  determination, 

preference  of  jjpneals  frcnj  T91 

prings  up  each  decision  excepted  to 2545 

reception   or    rejection    of  evidence   not   ground   for   re- 
versal unless  prejudicial   2545 

?:jay  be  on  law  or  facts 2576 
acts  reviewable  only  on  case  settled 25TC 

order  of  apnelji\t«  d 'vision  to  be  transmitted  >nd  carried 

into   effect 2585 

appellate  court  has  same  power  to  decide  facts  as  surro- 

'gate 25S8 

appellate  court  piay  take  further  testimony  and  appoint 

referee ' 2SfiR 

Judgment  or  order  Mpon  appeal   2WC 

awarding  restitution  pn   reversal 2r»87 

jury  trial  upon  reverisai  in  probate  cases 25R8 

costs 2589 

XV.  Costs  and  pees. 

may  be  made  payable  by  party  or  out  of  fund 2557 

no  costs  other   than   actual   expenses   when   estate  lest  tlttin 

$1,000 1....  2,'557 

discretionary,  excppt,  etc*   • 2558 

to  be  awarded  of  course  to  successful  party  on  trial  of  ques- 
tion by  jury 2S5S 

unsuccessful  contcstap^  of  probate  not  entitled  U    costs  out 

of  estate.   .    .., 2558 

stenographer's    minutes    for   ppntestapt    of    probate    may   be 

charged  upon   estate 2.'>5S 

ipcludc  disbursements , 2559 

to  be  fixed  by  surrogate  a^d  inserted  in  decree !K»5J> 

trial  fee  for  pach  day  ejjceeding  two • 25<>l 

on   orders 2rvW{ 

on  motion  for  new  trial  before  surrogate 2561 

of  proceeding  to  compel  payment  of  funeral  expenses 2729 

of  jury  trial  same  as  In  suprjcmc  court 2900 

on  appeal   same  as  in   supreme  court 25fln 

discretionary  allowance  on  contested  and  uncontested  decrees.  25<tt 

fidditinnal   allowance  in  settling  accounts —  2SfiQ 

allowance^  upon  sale  of  real  nroperty  to  pay  decedent's  debts.  25fiS 

is  in  lieu  of  commissions 2564 

fees  of  appraiser 2r.65 

of  referee,  Sams  as  in  supreme,  court , 2S6R 

of  officers  for  services^  same  as  iji  supreme  court 25BR 

of  witnesses,  same  as  lo  supreme  court 250R 

surrogate  not  to  charge  or  receive  fees 2567 

mileage  of  surrogate  for  talcing  testimony  out  of  court 2567 

fees  for  copies  of  papers , .  2^67 

to  report  fees  received  to  supervisors 2501 

fees  not  to  be  charged  when  estate  less  than  |l,nOO 2.''i(»l 

fees   of    clerks    for    recording   instrurrcnts    settlini^r  estates, 

etc    • 2ri02 

section  3301,  relative  td  clerVs  fees,  not  applicable 3302 

XVI.  SPECIFrc   moCEEDlNCS   IN    surrogatr's   coubt. 

probate  of  wilU,  see  *'  Wjj,ls.'* 
of  heirship,  sec  *'  Heirs.** 
issuance    ©f    jcttersi    sec    *' I-etters    or    Administbatiok:  " 

"  LuTThki  TpSTAWENTARY." 

of  Jitters  of  guardianship,  see  *'  Guardians." 
regulati<m  atid  control  of  executors,  administrators,  guardians 
and  testamentary  trustees,  sec  "  Executors  and  /Vbminis- 

TRATORS;         "  (fUARDIANS;  **    "  TRUSTEES." 

Bale    of   real    property    to    pay    decedents*    debts«    sec    "  Salk   of 
Real  Propf^iv."     . 
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oo  file  in  Nev  Yotk  counts  ^or  twrniftf  ftmnt  ar«  pretnmptlvo 

evidence.  •  .  .•••,•••••••• 4 <.     965 

when  court  may  order • 1682 

contents  and  service  of  order.  * 1683 

authority  to  enter  under  order 1684 

commissioners  of  partition  may   employ   surveyor 1552 

referee  or  commissioners  to  admeasure  dower,  may  employ  sur*     

veyor "iflOB 

surveyor's  fees  in  partition  or  dower «< «.;..« •  S299 

STmonae,  Bfnnicipal  Court  of  tlie  City  of. 

h  not  a  eourt  of  r6cdrd < ........  •        8 

jurisdiction  of  summary  proceedings  to  dispossess 2234 

TATern-Keepera. 

disqualified  to  act  as  justice  of  the  peace 2866 

military  pay,  penskttfl^  rewards,  afros,  tUc,  exempt  ^rom  seizure 

for 1388 

to  be  paid  by  officer  making  sale 1676 

{>ro^erty  seized  for,  cannot  be  recovered  in  replevin. 1690 
lability    to   state    for,    not   affected   by   insolvent    debtor's    dis- 
charge  , 2184 

debtor  to  state  for  taxes  not  to  be  discharged   from  imprison- 

ment  on  cxcciUJon    . , . . ; 221 8 

summary  proceedings  to  dispocaess  tenant  for  non-payment  of.  '^231 

agaiDat  decedent,  entitled  to  preference  in  payment 2719 

additional  allowance  on  certiorari  to  review  assessment 3253 

Tditicpayer^a  Aotlon. 

when  taxpayer  may  sue  to  redress  municipal  wrong 1925 

Tesuslftera. 

may  be  excused  from  serving  as  jurors....,   , 1088 

Toleflrraph*. 

operators  exempt  from  jury  service IO8O,  1081,  1127 

proof  of  exemption    1082,  1128 

costs  of  condemnation  when  compensation  for  right  of  way  doH 

not  exceed  $50 3379 

service  of-  justice's  summons  on  cormpanies 2881 

r^^Ieirlicnne  Ccmrpanl^ft. 

costs  of  condemnation  when  compensation  for  right  of  way  do<s 
not  exceed  |oO 3379 

f  quants. 

See   "Ejectment;"   "lAWDLOirt   AVti  TtniHr;'*    "  Svti- 

MARV    PrOCEEMN'GS   tO   I>TSPOSSESS." 

execution  against  property  in  hands  of 1371 

'^«nattt«  In  Commoii. 

may  maintain  ejectment  se^rately • 1500 

ouster  aaust  be  proved  in  ejectment  between  co-tenants. .......  1515 

action  of  partition  b^.  see  *'  pAaTiTioK," 

action  t>  r  waste  against  co-tenant 1656 

action  against  co-tenant  tor  proportion  of  i  rofits 1666 

Tender. 

irl!«i  tender  may  be  mad*  aftef  suM ;  731 

costs  to  date  to  be  included 731 

amount  tendered  to  be  paid  into  f^;tift..« *,t,tij,«*f^  782 

40  i:joi 


IKDBZ. 

Temder  *-  Continved. 

notice  of  payinent  into  court • • ••••••••••••  TBS 

effect  of  sufficient  tender • TOS 

costs  after  sufficient  tender ••...«•  78S 

accepted  amount  to  be  deducted  from  recovery •  • .  7S4 

costs  when  tender  accepted •••  7S4 

TeatAii\entary  Trnaiees* 

See  "Trustees." 

Timber. 

proof  of  title  in  actions  for  injury  to  timber  oo  moecnpied 

lands 900 

action  for  cutting  on  lands  of  individual  or  municipality 1687 

treble  or  single  damages  for  cutting 1088 

Tlm«. 

of  notice  of  motion,  eight  da^ • T80 

extension  of  time  before  expiration   781 

affidavit  to  be  served  with  order  for  extension 781 

relief  from  default  788 

not  to  be  extended;  for  action  to  abate  unless  continued 784 

for  commencement  of  action 78i 

to  apply  for  continuance  after  death  of  party 784 

to  take  appeal,  except,  etc 784,  785 

for  making  supplemental,  complaint  to  continue  action..  784 

computation  of  time  of  publication . .  .^ 787 

double  time  when  paper  served  by  mail .  .^ 798 

extension  of,  to  answer  or  demur  in  action  against  corporatioii  ^^ 

on  bill  or  note 1771 

for  service  of  notice  in  N.  Y.  city  court •«••••......  8161 

Title  Insurance  Companies. 

searches  may  be  used  in  lieu  of  official  searches. ............. 


Toiv^n  Co-opera ti -re  Insurance  CompflU&ies. 

change  of  name  2411,  2418.  2414 

Toirna. 

excepted   from   judicial   supervision •• 1804 

not  subject  to  action  to  dissolve  corporation 1801 

by  state  to  annul  corporation  1S04 

order  nt  arrest  in  action  for  funds,  etc..  of 54g 

attachment  in  action  to  recover  funds  ot  ft37 

preference  of  actions  by  or  against   Tftl 

jurors  not  disqualified  because  residents  or  taxpayers 1179 

proof  of  ordinances,   by-laws,  etc Ml 

action  for  cutting  trees,  etc,  on  lands  of 1067,  1668 

taxpayer's  action  to  prevent  illegal  acts,  etc 1926 

action  by  state  to  recover  public  funds,  see  "  Municxpai.  Cor- 
porations." 

excepted  from  jurisdiction  of  justice's  court 2868 

jurisdiction  of  justice's  court  over  actions  by  or  against  officers.  2868 

venire  in  justice's  court  in  action  between  two  towns 2902 

penalties  tor  allowing  animals  to  run  at  large,  see  "  Stiatb." 

costs  when  action  brought  by  state  for  benefit  of  a  town 

no  fees  for  administering  oaths  to  town  officers 

Town  Clerk. 

certified  copies  of  papers  filed  or  recorded  in  office  are  evidence.    934 

deposit  of  justice's  books  with   '3144-3147 

jury  list  to  be  filed  in  office  of 1000 

to  transmit  copy  of  jury  list  when  lost  or  destroyed 1090 

i3&:fi 


INDOX. 

Transfer  Tax. 

state  may  be  xaade  defendant  in  action  affecting  realty  aubject 

to. tax. 447 

Timnaportatlon. 

non-joinder  or  misjoinder  of  defendant  in  action  againit  per- 

aons  engaged  in 194S 

filing  statement  of  names  of  members  of  joint-stock  association* 

etc,  engaged  in 1946 

Treason. 

attorney 'general  to  bring  ejectment  for  real  property  forfeited 

for 1977 

advertisement  of  pendency  of  action 1078 

joinder  of  "  unknown  claimants  " 1979 

effect  of  judgment  against  unknown  claimants 1980 

report  of  recoveries  to  land  office 1981 

action  to  recover  personal  property  forfeited 1982 

action  to  be  brought  in  name  of  people , .  1984 

Trees. 

proof  of  title  in  action  for  injury  to  trees  on  unoccupied  lands.  900 

action  for  cutting  on  lands  of  individual  or  municipality 1067 

treble  or  single  damages  for  cutting 1668 

Trespass. 

place  of  trial  of  action  for  penalties  for  trespass  on  forest  pre* 

serve. 983 

action  for  damages  for  encroaching  wall  to  be  brought  within 

two  years 1499 

persons  holding  over  after  determination  of  trust  or  estate. ....  1664 

reversioner  may  sue  for  damages  to  inheritance. 1666 

catting  trees,  etc.,  on  lands  of  individual  or  municipality 1667 

summary  proceedings  to  dispossess  trespassers 2232 

when  notice  to  quit  required  2236 

petition  for  sale  of  animals  found  trespassing 3086 

See  "  Strays." 

damages  entire  when  several  animals  trespass 8109 

Trtsa. 

for  mode  of  trial  in  different   actions,  see  titles  of  actions, 
in  justice's  court,  see  "Justice  of  the  Peace." 

when  proceedings  may  be  private  6 

stenographic  notes  of  proceedings    83 

issues  ot  fact  triable  at  special  or  trial  term 976 

at  adjourned  term  of  court    34 

may  be  adjourned  to  another  place  41 

if  commenced  may  be  continued  beyond  term 45 

may  be '  had  at  chambers  by  consent 230 

clerk,  sherifT,  etc.,  not  required  to  attend  trials  at  chambers 239 

view  by  court  or  jury  in  action  for  waste 1659 

marine  causes  in  city  court  of   New  York 3186 

for  exceptions  at  the  trial,  see  "  Kxceptions," 

I.  The  issues;  bringing  on  the  trial. 

See,  also,  "  Issues;  "   "  Notice  of  Trial." 

when  issue  of  fact  arises  on  alternative  mandamus 2079 

issues  must  be  disposed  of  by  trial   966 

order  of  trial  of  issues  of  law  and  of  fact 966 

court  may  direct  order  of  trial  of  issues  in  same  action....  967 

separate  trial  on  one  of  more  issues 973 

immaterial  issues  need  not  be  tried 970 

issues  to  be  tried  at  terms  held  by  one  judge  only... 976 

note  of  issue  to  be  filed 977 

classification  of  issues 077 

order  of  disposition  of  issues 978.  970 

preference     of    issues    on     the    calendar,    see    "  Preferred 

Causes." 

either  party  may  bring   issues   to   trial OH/ 


INt>]fiX 

Trial  —  Contlnned. 

I.  tnt  issued;  AniirGiNa  ttt  tnt  ykial —* Continued. 

notice  of  trial  977 

time  for  service  by  mail    ....•••■•«••■••  ^TttS 

time  for  service  in  N.  Y.  citjr  court 3161 

for  what  day  notice  may  be  given  in  N.  Y.  city  court 3102 

order  for,   to  be  served  with  defendant's  pleading  in  dctton 

against  corporation  on  bill  ot  tioXt 1778 

papers  to  be  furnished  at 961 

on  replevin  to  be  furnished  to  court  or  referee.. •.••••  X717 

n.    1*LACE  OF   TRIAL. 

supreme  court  may  change,  in  actions  pending  in  other  courta.  218 

removal  from  N.  Y.  city  couft  to  supreme  cottrt ••  810 

from  county  court  to  ebenge  place 343 

in  supreme  court,  summons  must  specify  place ...••••  417 

complaint  to  specif v   • 481 

provisions   of   sections   9o2-d00,    applicable  only  to   supremo 

court 991 

when  governed  place  of  subject-matter 98S 

sctions  triable  where  cause  arose 983 

In  county  of  residence  of  party 9R4 

where  triable  when  all  the  parties  are  non-residents 984 

action  to  be  tried  in  county  designated  in  complaint,  unless  ^^ 

place  changed 985 

demand  for  change  of  place  986 

motion  to  change  place • 987 

when  court  may  change  place •  987 

proceedings  aubse^uent  to  change • 988 

county  clerk  to  transmit  filed  papers  ofl  change 988 

order'to  change  takes  effect  on  entry ••••....  989 

where  motion  to  set  aside  order  changing,  heard 980 

where  appeal  from  order  chan«nng,  heard 989 

issue  of  law  triable  in  any  coxmty  in  jadiciai  district 990 

XII.  By  juar. 

fefgftM  Issues  abolished   823 

jury  of  part  aliens  abolished  1190 

to  be  had  as  prescribed  by  code 1190 

exclusion  of  jury  from  courtroom  during  argument  of  motion 

for   nonsuit   1190 

on  questions  Stated  and  settled  in  application  for  appointment 

of    committee    for    incompetent 23S4 

venire  to  rrocure  jurors  not  necessary 1191 

1.  Issuei  triable  by  jury  of  right. 

on  demand,   in  action  to  annul  marriage 1753 

of  issue  of  adultery  in  action  for  divorce 1767 

action   to   annul  corporation    1900 

action  in  nature  of  quo  warranto 1950 

action   to   vacate   letters-patent 195S 

issues  of  fact  on  iiTternative  mandamus 2083 

of  application  for  insolvent  debtor's  discharge  on  demand 

of  contesting  creditor   of  right  on  demand 2168 

summary   proceedings   to    recover    pc«session    of   land    of 

right  on  demand  2247 

demand  for.  in  marine  causes  in  city  court  of  New  York 

of  right  on  dcrfiand 8185 

of  specific  Issitc-*  of  fact  when  of  right < 970 

method  of  waiving  trial  hr  Jufy 1009 

counterclaim  is  an  action  for  purpose  of  trial  by  court  or 

jury i 974 

what  issues  are  triable  by * • . .  9fi8 

issues  of  fact  in  partition  of  right 1JM4 

upon  reversal  on  facts  of  decree  of  AdrrofSte  on  prObate 

must  order ; _2SS8 

action  to  determine  validity  of  probate  of  vfil!...... .. 


nromL 

Trial  —  Contlmiicd, 

III.  By  jury  —  Contintted. 

2.  Whtn  discretionary, 

questions  of  fact  arlslnir  in  proceedings  before  surrogate 
to  sell  real  property  of  decedent  to  pay  debts 2547 

may  be  ordered  on  specific  questions  of  fact  when  dis- 
cretionary  823,    071 

in  New  York  county,  of  proceedings  in  surrogate's  court 
for  probate  of  will 2547 

order  tor  trial  of  questions  of  fact  arising  on  prohibition.  2009 

8.  Formation  of  the  jury. 

clerk  to  prepare  and  deposit  ballots 11C3 

to  draw  ballots   ^ llfM 

mode  of  drawing  ballots  1165 

persons  drawn  frotn  the  jury 1166 

sLisqiialtfiration  for  relationship 1166 

.objection  for  relationship   , H0f 

ballots  drawn  deposited  in  second  box ;.  1167 

returned  to  first  box  on  discharge  of  jury 1168 

of  absent  and  excused  jurors  returned  to  first  box.  1160 

second  jury  may  be  drawn  before  first  discharged 1170 

when  talesmen  ^o  be  procured  1171,  1172 

or  jurors  drawn  from  third  box 1171 

disqualification  of  sheriff  to  summon  talesmen 1172 

notice  to  talesmen  and  return  thereon 1174 

fine  of  talesman  for  non-attendance 1174 

exceptions  and   challenf^es  to  talesmen 1174 

BO  objection  that  jurors  not  on  original  panel 1175 

peremptory  challenges 1176 

flio  challenge  because  officer  drawing,  party  or  interested.  1177 

because  officer  notifying  is  party  or  interested....   1178 

challenges  in  penal  actions  for  money 1179 

employees  of  parties  subject  to  challenge 1180 

stockholder  of  corporation  party  subject  to  challenge....   1180 

challenges  tried  by  conrt  only   1180 

review  of  determination  of  challenges 1180 

4.  Verdict  and  discharge  of  fury. 

for   purpose  of   exception,   trial    continues   until   verdict 

rendered 092 

failure  of  jury  to  agree 1181 

proceedings  after  disagreement  of  jury IIM 

plaintiff  cannot  submit  to  nonsuit  after  jury  retires 1182 

t  {ury  to  assess  damages  in  action  for  money 1183 

jury  to  find  single  damages  and  court  to  increase,  when 

dotiMe,  etc..  <Umages  given  by  statute 1184 

rendition  of  verdict  subject  to  opinion  of  court 118.'» 

general  and  special  verdict  defined 1186 

when  general  or  special  verdict  to  be  rendered. 1187 

appeal   from   judgment   where   general   or  special   verdict 

rendered   ? 1187 

special  finding  controls  general  verdict 1188 

entry  of  verdict  on  clerk's  minutes 1180 

of  judgment  on  verdict   1189 

IV.  Br  COURT. 

elsewhere  than  at  cotirt-houRc,  by  stipulation 37 

what  issues  of  fact  are  trinhlc  by .  .^ 969 

issues  remaining  after  after  jury  trial  of  specific  questions. . .  972 

issues  of  law  are  triable  by 969 

counterclaim   is   an  action   for   purpose   of  trial   by   court   or 

jury 974 

issues  of  law  triable  at  special  term 976 

when  issues  of  law  may  be  tried  as  contested  motk>ii.. »,,«.•  076 
1311^ 
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Trtal  —  Continued. 

IV.  By   court  —  Continued. 

issues  in  condemnation   proceedings 3367 

when  jury  waived  and  judge  assents 1008 

method  of  waiving  trial  by  jurv 1000 

requests   for   rulings  by  court. . '. 1023 

when  decision  to  be  filed 1010 

See  *'  Decision." 

new  trial  for  failure  to  file  within  time  limited 1010 

order  upon  motion   for  new  trial  for  failtxre  to  file  decision 

within    time   limited 1010 

costs  upon   order   for  new   trial   for   failure  to   file  decision 

within  time  limited   1010 

reference  of  issues,  etc,  see  "  Rxfbrkncx;  "  **  RspoaT." 
for  report,  sec  "  Report,  " 

time  for  filing  decision  in  city  court  of  New  York. 3173 

exceptions  to  rulings  of  surrogate  during  trial 2545 

to  findings  of  surrogates  and  refusals  to  find 2545 

Trial  Term* 

to  be  held  by  one  judge 220 

appointment  of 2S2 

of    extraordinary   terms    234 

place  of  holding  238 

contempt  at,  may  be  punished  at  special  term 2292 

TroTy  Justice's  Court  of. 

is  not  a  court  of  record .^ «am^ 

jurisdiction  of  summary  proceedings  to  dispossess 2234 

service  of  complaint  with  summons 3207,  3206 

who  may  serve  summons 32ft8 

proof  of  service S^ 

action  commenced  by  service  of  summons 3200 

arrest,  attachment  and  replevin  in 3210,  3211 

answer  raising  title  to  real  property 3212 

appeal  to  countv  court 3213 

effect  of  provisions  on  jurisdiction  and  proceedings gl4 

jurisdiction  of  civil  actions 3223 

of  action  for  penalties 8223 

may  enter  judgment  by  confession   3224 

docketing  judgments 3225 

execution  on  judgment   3225 

provisions  made  applicable  to   3225a 

Tnwt. 

property  held  in,  not  reached  by  creditor's  action IRTft 

by  supplementary  proceedings   2t^ 

income  subject  to  execution  on  judgment  for  necessaries,  etc. . .  l.'WI 

not  aflFected  by  revocation  of  letters  of  testamentary  trustee 288S 

sheriff's  deed  to  executor  or  administrator  is  in  trust  for  heirs 

of  devisee 14731 

sale  on  execution  of  real  property  held  in  tmst. . .  • 143i 

Trvat  Coi^paniea. 

designation  of  depositories  of  court  funds 746 

accounts  of  depositories  of  court  funds 752 

certificates  to  deposit  of  court  funds 753 

agreement  with  sureties   for  deposit  with 813 

appointment  as  special  guardian  of  infant  on  applicaticm  to  aell 

real  property 2352 

excepted   from   provisions   for  voluntary  dissolution 2420 

securties  of  decedent's  estate  may  be  deposited  with,  to  reduce 

penalty  of  bond  

deposit  of  decedent's   funds  or  property  by  direction  of  surro- 
gate   2002 

may  receive  deposits  from  temporary  admtntstratora 2678 

deposit  of  infant's  share  of  proceeds  of  land  sold  to  pay  dece- 
dent's debts 

139« 
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I.  Rights,  powiki  and  dutbs. 

of  property  of  person  confined  for  crimc^  aee  "Ckxiix  Airv 

CUlflNALS." 

powers,  appointment,  etc,  on  application  for  discharge  of  in- 
^  solvent  debtor,  see  "  Insolvent  Debtors.*' 

title  to  securities  representing  money  paid  into  court 749 

reference  on  application  for  appointment  of 827 

trustee  for  iniant  holding  over  liable  for  full  profits 16G4 

may  consent  to  discharge  of  insolvent  debtor  with  leave  of 
supreme  court 216S 

II.  Actions  by  and  against. 

trustee  of  express  trust  defined • • 449 

limitation  of  action  for  money,  etc,  received  by 410 

may  sue  without  joining  beneficiary ....•.••••.     449 

action  on  securities  representing  money  paid  into  court 749 

jurisdiction  of  justice  s    court 2865 

joinder  of  causes  of  action  against 484 

order  of  arrest  in  actions  for  funds  or  property  misapplied. . .     549 

in  justice's  court. 2896 

not  to  be  arrested  when  sued  as  representative 555 

appearance  in  condemnation  proceeaing 3363 

executor,    etc.,    deemed    trustee    for   purpose    of    continuing 

action 1828 

substitution  of  successor  on  death  or  removal 766 

on  denth  or  removal,  successor  may  continue  action 766 

counterclaim  in  action  by 602 

by  or  against,  in  justice's  court 2946 

preference  of  actions  by  or  against  trustee  for  infant 791 

execution  against  property  in  hands  of 1871 

leave  to  sue  on  bond  of  trustee  apoointed  by  court 1890 

action  against  beneficiaries  for  costs  and  expenses  incurred. .  1916 

when  personally  liable  for  costs 3246 

costs  against,  payable  from  estate 8246 

security  for  costs  discretionary 3271 

costs  in  condemnation  procccaings • 8372 

IIL  Tkstamxntaky  tbustkes. 
X  In  general, 

**  testamentary  trustee  *'  defined 2514 

jurisdiction  of  surrogate  over  conduct  and  accounts  of . . .  2472 

appointment  of  successor  on  death  or  renunoiation 2S1S 

provisions  applicable  though  trust  created  before  enact- 
ment    2f\'*') 

n^lication  of  provisions 2820 

direction  as  to  custody  of  money  and  property  where  co- 
trustees disagree. 2W2 

determination  of  controversies 2812 

retention  or  deposit  of  fund  pending  controversy 2812 

decree  directing  payment  is  evidence  of  assets 2.'>52 

preference  of  actions  by  or  against 791 

petition  to  compel  payment  of  debt,  legacy,  etc 2804 

citation 2804 

dismissal  of  petition  on  verified  answer  of  trustee 2805 

citation  of  other  persons  interested 2806 

%  Bond. 

petition  for  security 2815 

now  security  given 2816 

deposit  of  securities  to  reduce  penalty  of  bond 2595 

sureties  liable  for  money  received  in  another  capacity. .  2596 

application  for  order  for  new  bond  or  new  sureties 2597 

order  requiring  new  bond  to  be  given 2698 

application  by  sureties  to  be  released 812,  2609 

13»T 


Tr««t«««  —  Continued. 

III.  Tbstambntasy  tbustses  —  Continutd. 
a.  JBtfn^^  Continued. 

revocation  of  appointment  for  failure  to  gire  new  bond.     813 

release  of  old  sureties  on  giving  new  bond 2001 

when  bond  may  be  prosecuted 2607 

S.  Resignation  and  removai. 

resignation  of  trust 2814 

grounds  for  removal 2817 

petition   for  removal    2817 

appointment  of  successor 2818 

removal  for  failure  to  give  new  bond £599 

removal  or  suspension  not  stayed  by  appeal 2583 

resignation  when  also  executor  or  administrator 2819 

removal  when  also  executor  or  administrator 2819 

decree  revoking  letters  testamentary  not  to  affect  trusts. .  2688 

4.  Accounting. 

"judicial  settlement"  of  accounts   defined 2514 

"  intermediate  account  "  defined 2514 

by  executor,  etc.,  of  deceased  trustee 2608 

voluntary  annual  accounting 28U2 

intermediate   accounting 2MI2 

decree  on   voluntary   intermediate   accounting 2$()2 

commissions  on  vMuntary  annua!   accounting 2Si>2 

compulsory  intermediate  accounting 2803 

judicial    settlement   of  accounts    2Si>7 

who  may  apply  for  compulsory  accounting 2S0« 

citation  on  compulsory  accounting 2808 

order  that  trustee  account 2809 

petition  by  trustee  for  voluntary  judicial  settlement 2810 

citation   on  voluntary  petition    2SH^ 

any  person  interested  may  appear 2810 

accounting  on   resignation   of   trust 2S14 

revival  and  continuance  of  accounting  on  death  of  tru!<tee.  20"W 

affidavit  to  account;  vouchers 2729.  2810 

examination  of  accounting  party ,  .  g729,  2810 

determination  of  claim  of  trustee 2751.  £810 

reference  by  surrogate  of  examination  and  acctlemcnt  of 

accounts.   .  .   .    , 2546 

decree  ^ettl^ng  account  to  contain  sunun^ry ^t51 

dbecree  for  payment  aa4  distributioa 2811 

eifect  of  decree  settling  account 2813 

commission?  for  ^eryices.  ,  2730,  3^10 

additional  allowance  for  costs  in  settling  aecounts 2562 

oommissions  oa  voluntary  annual  accounting 2802 

V. 
I7nder<alc  I  nvfi. 

I.  Kequisxtes,  fokm  akd  surriciEVcr. 

to  be  acknnwlcdp:ed 810 

party  need  not  join  with   sureties 811 

one  «!urety  sufficient,   iinless,  etc 811 

fidelity  or  surety  company  equivalent  to  two  sureties 811 

execution  of,  by  fidelity  or  surety  company 811 

form S12 

affidavit   of   sureties   or   party 812 

approval  by  court  or  judge 812 

petition  by  surctjr  to  be  relieved 812 

accounting  by  principal  on  petition   of  surety  to  be  relieved.  812 
revocation    of   appointment   of   principal    for    failt^e   to    give 

new   bond , 812 

agreement  for  deposit  with  trust  company  or  safe-deposit  com- 
pany. ^ ^ 813 


fK!>BX. 

CTBileriakIiiir»  -    Continued. 

I.  Requisites,  rok'n  and  suynciENCY  —  Cottthmed 

to  be  filed dl6 

reference  to  approve 827 

justification  by  fidelity  or  suretv  company 811 

when  several  sureties  may  justify  in  smaller  sum 813 

notice  of  justification  tn  N.  Y.  city  court 3161 

amending'  defects  in 730 

immaterial  rariance  from  statutory  requisites  does  not  affect.  729 

not  affected  by  change  of  parties 815 

not  impaired  by  removal  of  action  from  county  court 346 

putting  in  fictitious  surety  punishable  as  civil  contempt 14 

II.   Ilf   PEOVISIOVAI.  REMECIBS. 

1.  Arrest. 

for  order  of  arrest.....^ ,,.. 659,  560 

motion  to  increase  security ••••• •••  567,  568 

of  bail  to  procure  discharge. 575 


2.  Injunction, 
on  grant:    _ 
by  defendant  to  indemnify  plaintiff  for  vacating 


on  granting  of  injunction ^ 611-626 

dcf 


8.  Attachment. 

on  obtaining  warrant 640,  642 

on  levy  of  attachment  on  goods  aboard  ship 652 

by  plaintiff  to  sheriff  on  claim  to  property 658 

action  on,  on  attachment  of  vessel   664,  665 

by  plaintiff,  on  attachment  of  foreign  vessel 668 

to  discharge  attachment  of    foreign   vessel  on   claim   of 

title 670 

cm  application  to  discharge  attachment 688 

by  one  of  several  defendants 680 

Justification  of  sureties  on  application  to  discharge  attach- 
ment   690 

on  application  by  partner  to  discharge  attachment 694 

proceedings   to   ascertain   sufficiency    of   sureties    on    dis- 
charge of  attachment 4 695 

by  junior  attaching  creditor  to  prevent  release  of  foreign 

vessel * 701 

delivery  of.  to  defendant  on  discharge  of  attachment....  710 

III.  Ik  spECfric  actioks  and  pRoctsDiiras. 

as  security  for  costs 3278 

for  rc«titnti(*n  on  judgment  by  default  when  summons  served 
by   publication 1216 

BiUs  and  notes. 

of  indemnity  on  rccovsring  judgment  on  losf  bill  or  note.  1918 

Certiorari. 

to  procure  stay  of  proceedings  pending  certiorari  to  re- 
view.   2181 

Contempt. 

to  procure  discharge  from  warrant  of  ittachment  in  con- 

tempt  pending  hearing 2277 

of  person    coramitt^   for  contempt  of  order  restrain* 

ing  waste  of  property  sold 1445  > 

Dower. 

br  demertm  for  restitution  if  appeal  ttK^tstftil IfilA 

51  1«» 
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INDOX. 

Undertrnklnff*  ^  Comtimved. 

III.  In  specific  actioks  and  procebdznos  —  Contiimed. 

Execution.  .       t     j* 

by  person  designated  in  order,  to  whom  execution  U  di- 

rected ISBI 

for  release  of  partnership  property  from  levy 1414 

by  creditor  on  claim  to  proi^erty  levied  on I4lw 

on  leave  to  issue  execution   on  judgment  for  legacy  or 
distributive  share.  .  •  *»* 

Jail  liberties. 

for  jail  liberties Jjj 

is  indemnity  to  sheriff  and  creditor J»i 

prisoner  committed  if  surety  insuffioent «" 

Liens  on  vessels. 

in  proceedings  to  enforce  hens •••••  StZlf  84SMI*  aiSo 

Notice  of  pendency  of  action. 

on  application  to  cancel Jj*  J 

for  cancellation  of  notice  m  creditor  s  action nn4 

Partition. 

by  guardian  ad  litem • • ••  1^8 

by  party  to  refund  share  paid  over. 1584 

Replevin. 

of  plaintiff JS^ 

exception  by  defendant  to  plaintiff's  sureties 1  iw 

justification  of  plaintiff's  sureties 1T03 

by  defendant  to  reclaim  property 170* 

notice  of  justification  on  defendant's  undertaking 1704 

to  indemnify  sheriff  against  claim  of  third  person 1711 

action  on « 1733 

tV.  On  appbal. 

1.  In  general. 

respondent  may  waive  security 1300 

deposit,  in  lieu  of  undertaking 13UI$ 

to  be  filed 1^7 

order  for  new  undertaking 13uo 

when  action  may  be  begun  on  undertaking 1309 

on  appeal  by  municipal  corporation 1314 

to  suspend  sale  of  realty  pending  appeal  from  refusal  of 

specific  performance •.••*•.* 1323 

to  stay  execution  pending  appeal  from  inferior  to  supreme 

court 1341 

to  stay  orders  pending  appeal  from  inferior  to  supreme 

court ; 1343 

to  stay  execution  on  appeal  to  appellate  division 1352 

To  court  of  appeals. 

to  perfect  appeal 1336 

to  stay  execution  for  money 1327 

to  stay  judgment  for  sale  or  possession  of  real  prop' 

erty ;.... .-•  ^^^ 

to  stay  execution  on  appeal  from  judgment  or  order     

of  affirmance 1332 

two  or  more,  may  be  in  one  instrument 1334 

sureties 1334 

service  of  undertaking  and  notice  of  filing 1334 

need  not  be  approved 1335 

notice  of  exception  to  sureties. 1335 

justification   of  sureties 1^35 

notice  of  justificafrion ^335 

reference  on  justification  of  sureties 13W 

expenses  of  reference  on  juattfication  of  aoredes...  IM 
1400 


INBBX. 

VmdcrtaldBffa  —  Gontiniied. 
IV.  Oh  AmAL  —  Continued. 

From  surrogate*!  court, 

to  perfect  appeal •••• •••  9B7T 

to  stay  execution  of  decree 2678 

to  stay  commitment   for   disobedience  to  decree   or 

order 2679 

amount  of,  to  stay  proceedings 2680 

requisites  of • 2681 

action  on  undertaking.  • 2681 

V.  Actions  on. 

jurisdiction  of  N.  Y.  city  court  over  actions  on  undertakings 

in  that  court 816 

of  justice  of  peace 2862 

action  by  party  on  undertaking  to  people  or  public  officer ....     814 

leave  to  sue  on  undertaking  to  people  or  public  officer 814 

preference  of  actions  on  undertakings  on  appeal  to  court  of 

appeals 701 

on  undertakings  to  sheriff 791 

no  appeal  to  court  of  appeals  from  judgment  of  affirmance  in 
actions  on • 191 

VI.  In  justice's  coukt. 

plaintiff's,  on  order  of  arrest <   . .    2896 

on  warrant  of  attachment    29(18 

by  defendant  for  redelivery  of  attached  property 2911 

of  tfiird  party  claimant  under  attachment 2912 

Elaintiff*s,  in  replevin    2920 

y  defendant  in  replevin  to  reclaim  chattel 2926 

justification  of  sureties  in   replevin 2926 

action  on  undertaking:  in  replevin 1738-1736,  2931 

on  answer  of  title  to  real  property 2952 

to  stay  execution  pending  appeal .3050 

on  demand  for  new  trial  on  appeal 3069 

to  stay  proceedings  pending  appeal  from  final  order  for  sale 

of  strays 310S 

Vnlncorpomted  AnaoQiatfoBa. 

See  "  Associations." 

United  States. 

detention  and  custody  of  prisoners  under  federal  process..  133,  184 
prisoners  confined  by  mandate  of  federal  courts  not  entitled  to 

habeas  corpus,  etc 2010,  2032,  2034 

certified  copies  of  records  of  courts  admissible  in  evidence 943 

certified  copies  of  documents  on  file  in  departments  admissible 

in   evidence 944 

certificate   of   director  of   census  to  population  is   admissible  in 

evidence 944 

certified  record  of  weather  bureau  observations  is  admissible  in 

evidence 944 

records  or  certified  copies  of  transfers  of  vessels  admissible  in 

evidence 945 

officers  exempt  from  jury  service 1081.  1127 

proof  of   exemption lOifQ,  1128 

army  and  navy  of,  exempt  from  jury  service  In  Kings  county..  1127 

"vroof  of  exemption 1128 

military  pay,  arms,  pensions,  etc.,  exempt  from  execution 1398 

property  taken  under  statute  of,  not  to  be  replevied 1690,  2919 

1401 


INDJU. 

United  States  —  Continued. 

writ  of  assessment  of  damages  may  issue  on  behalf  of 3119 

debt  of,  not  affected  by  insolvent  debtor's  discharge 2184 

debtor  to,  not  to  be  discharprcd  from  imprisonment  on  execution.  2218 
payment  of  debts  of  decedent  entitled  to  preference 2719 

dticno'tm  Pavttefli. 

Eublication  of  summons  against  438 
ow  described  in  summons 451 

may  be  brought  in,  in  court  of  claims  281 

presumption  of  death  of  unknown  heirs  when  money  paid  into 
court 841 

in  partition;  service  of  summons  by  publication   1541 

must  be  mentioned  in  complaint   1542 

collection   of   costs   against    , 1550 

protection   of  rights   of    1572 

investment  of   snares  of    1582 

distribution  of  shares  of    1582 

compensation  to  equalize,  not  awarded  against 1585 

judgment  against,  by  fictitious  name,  not  a  lien 1251 

amendment 1253 

joinder  of,  in  ejectment  for  property  escheated  or  forfeited  for 

treason 19T9 

effect  of  judgment  against 1980 

in  surrogate's  court;   citation   to 251$ 

service  of  citation. 2523-2525 

legacy  or  distributive  share  to  be  paid  into  state  treasury.  2747 
trial  of  claim  to  share 2747 

desi^ation  of  unknown  defendants  in  justice's  court 2S84 

service  of  precept  for  sale  of  animals  found  straying SOiSS 

Unoccupied  Lands. 

proof  of  title  in  actions  for  recovery  of,  injury  to,  etc 980 

Use  nnd  Occupation. 

guardians  and  trustees  for  infants  holding  over,  liable  for 1^ 

life  tenant  holding  over  liable  for 1W4 

action  by  joint  tenant,  etc.,  against  co-tenant 10o6 

Uanrpatlon. 

action  to  try  title  of  alleged  usurper,  see  "  Quo  Wawuwto.** 

Usnry. 

when  cause  of  action  for,  !s  assignable lOtI 

Utlca. 

preparation  of  jury  list  in • 1041 

Utlca y  Recorder's  Court  of. 

is  a  court  of  record ..• 2 

civil  jurisdiction 3196 

pending  actions  transferred  to  supreme  court alvi 

papers  and  records  transferred  to  county  clerk 3198 

power  of  supreme  court  in  actions  transferred 3199 

removal  of  action  to  county  court  for  disability  of  judge 3200 

subpoena  may  be  served  anywhere  within  state ^01 

app]  ication  of  provisions   of  code . . , 32g 

section  3301  relating  tc  clerk's  fees  not  applicable 8902 

V. 

Variance. 

when  material • «••••••• 5S9 

proof  of  preiudice   necessary K39 

amendment  discretionary B39.  540 

distinguished  from   failure  of  proof 541 

between  summons  and  complaint,   materiality 721 

immaterial,  to  be  disregarded  in  justice's  court....... 29IS 

1402 


INDHX. 

Vendor  niid  Purchaser, 

See  '*  Specific  Pesfokmaitce." 
interest  in  executory  contract  may  be  retched  by  judgment  cred- 
itor's   action     1874^  1875 

action  to  compel  conveyance  by  infant  or  incompetent 2345 

executor,  etc.,   may   maintain  action   to  compel   conveyance  of 

property  contracted  to  be  sold  by  decedent 2346 

judgement   in   action   against   infant  or   incompetent    to  compel 

conveyance 2347 

nnpaid  moneys  deemed  assets  in  hands  of  executors,  etc. 2712 

sale  of  contract  for  land  to  pay  decedent's  debts 2779-2788 

Venue. 

place  of  trial-  see  "  Trial,"  II. 
Verdlet. 

mav  be  received  on  Sunday 6 

defects  cured  by  judgment  on 721 

entry  of  judgment  on  death  of  party  after 703 

in  action  for  wrong,  no  abatement  after 764 

void,  if  rendered  after  party's  death 765 

motion  to  set  aside 099,  1000,  1185 

failure  of  jury  to  agree 118i 

jury  to  assess  damages  in  action  for  money , 1183 

jury  to  find  single  damages  and  court  to  increase,  when  double, 

etc.,   damages  given   by   statute 1184 

rendition  of,  subject  to  opinion  of  court 1185 

general  and  special,  defined 1186 

when  general^  or  special  verdict  to  be  rendered 1187 

appeal  from  judgment  where  general  or  special,  rendered 1187 

special  finding  controls  general  verdict 1188 

entry  of  verdict  on  clerk's  minutes 1180 

entry   of    judgment   on 1189 

no  civil  or  criminal  liability  for  verdict ." 1192 

motion  for  judgment  on  special 1283 

on  verdict  subject  to  opinion  of  court 1234 

interest  from  time  of  rendition  to  be  included  in  judgment 1235 

to  be  inserted  in  judgment-roll 1237 

in  ejectment  for  non-payment  of  rent  to  state  arrears 1509 

to  state  nature  of  plaintiff's  estate 1519 

when  plaintiff's  title  expires  before  trial 1520 

in  action  to  determine  claim  to  real  property,  when  defendant 

claims  in  remainder 1643 

in  replevin,  to  state  damages  recoverable 1726 

to  state  value  of  property  not  held  by  successful  party..  1726 

need  not  state  value  in  certain  cases 1727 

ma^  award  distinct  chattels  to  different  parties 1728 

in  justice's  court 1726,  2931 

rendition  of,  on  alternative  mandamus 2083 

in  justice's  court    3007 

part  may  be  remitted  in  justice's  court 3016 

remitting  portion  of,  in  city  court  of  New  York 3176 

Verlfleatton. 

term  "  affidavit  "  includes  verified  pleading 8343 

dilatory  defences  must  be  verified 513 

when    required  to   pleading: 523 

omission  where  party  privileged  from  testifying 523 

allegations  deemed  made  on  knowledge  unless  otherwise  stated..  524 
denial  of  knowledge,  etc.,  deemed  allegation  that  person  verify- 
ing has  none 524 

how  and  by  whom  made 525 

parties  united  in  interest 52!5 

by  domestic  corporation 625 

by  state  or  -^ublic  officer 525 

by  agent  or  attorney 525 

in  action  on  written   instrument 52(5 

parties  not  within  county 625 

oy  foreign  corporation 626 


IN0IDZ. 

form  of  affidavit • 8^ 

of  counterclaim  in  answer  only ••••••••• • 627 

remedy  for  defect  or  absence  of....... •••...•.••■.• oX 

of  answers  to  charge  of  fraud • ..•..  62? 

of  petition  for  leave  to  sue  as  poor  perion ••.••••.••.  459 

of  copy  of  account  sued  on •••.•  631 

of  statement  for  confession  of  judgment. 1274 

answer  in  action  for  divorce  need  not  be  verified 1757 

complaint  to  charge  joint  debtors  not  personally  summoned  most 

be  verified 1888 

writ  of  mandamus  and  return  not  required  to  be  verified 20f»* 

when  return  to  alternative  prohibition  must  be  verified 2006 

of  petition  by  insolvent  debtor  for  discharge  from  debts 2151 

by  insolvent    debtor    for    exemption   from   arrest  or   dis- 
charge from   imprisonment    2189 

for    appointment    of    trustee    of    property    of    criminal 

prisoner 2222 

_a  summary  proceedings  to  dispossess 2235 

for  appointment  of  committee  for  incompetent  person...  2325 


in  summary  proceedings  to  dispossess 2235 

for  appointment  of  committee  for  incompetent  person...  2325 

for  sale  of  real  property  of  infant  or  incompetent 2350 

.  for  change  of   name 2412 

'                     and  schedule  in  voluntary  proceeding  to  dissolve  corpora- 
tion   2422 

and  answer,  in  condemnation  proceedings 3S06 

for  sale  of  corporate  real  property S391 

by  whom  pleadings  may  be  verified  in  surrogate's  court 2r»34 

form    of,    in    snrro<?ate'.s   court    2534 

of  account  of  executors  or  administrators 2729 

plaintiff  to   prove  his  case   in  justice's  court,   except  where   a 

verified  complaint  is  served 2891 

verification  of  complaint  in  justice's  court 21)36 

verification  of  answer  in  justice's  court 293$ 

N.  Y.  city  court  has  no  admiralty  or  maritime  jurisdiction 317 

jurisdiction  of  N.  Y.  city  court  over  actions  for  assaults,  etc.,  on.  317 

over  actions  for  services  on 317 

order  of  arrest  in  marine  causes  in  N.  Y.  city  court 3177 

See  "City  Court  of  New  York;  '*  "'  Marixe  Causes." 
captain,  etc.,  of  vessel  exempt  from  jury  service...    1030,  1081,  10S2 
record  or  certified  copy  of  bill  of  sale,  etc.,  admissible  in  evi- 
dence    JW5 

attachment  of  goods  aboard  ship 652 

connivance  to  prevent  attachment  of  go.>ds  aboard 653 

I.  Attachment  op  vessels. 

proceedings  on  claim  to  domestic  vessel 660 

appraisal 661 

undertaking  for  release 662 

order  discharging  vessel 663 

Aciion  by  sheriff  on  undertaking 664 

by  defendant  on  undertaking 661 

defences  in  actions  on  undertaking 666 

appraisal   of  foreign  vessel 666 

notice  of  appraisal  of  foreign  vessel 667 

undertiking  by  plaintiff  on  attachment  of  foreign  vessel 668 

discharf^o  of  foreign  vessel    669 

of  foreign  vessel  on  claim  of  title 670 

sale  by   sheriff    671-673 

provisions   for  discharge  apply  to  vessel 692 

undertaking  by  junior  creditor  to  prevent  release  of  foreign 

,^'<?ssel 701 

subsequent  att.ichmont  of  foreign  vessel 702 

11      KnfORCEMFVT    of    f.TF.NS. 

to  be  as^  iTcseribed  by  code .7419 

application  for  warrant    342*' 

undertaking   accouipanyini^  application ...*.'. . ! !  3421 

issuance  of  warrant 5422 
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▼•mels  —  ContlBueiL 

II.  Ehforcemsnt  op  liens  —  Continued. 

execution  of  warrant •  8422 

service  of  order  to  show  cause 8423 

order  to  show  cause  why  vessel  should  not  be  aold 3423 

Eublication  of  notice  of  application 3424 
earing  on  return  of  order  to  show  cause 8424 

order  to  sell 3426 

sale 8427 

advertisements  for   claims  on  proceeds 3428 

distribution  of  proceeds   8428 

claim  under  lien  for  which  no  warrant  has  issued 3429 

contested  claims  to  proceeds 3430 

trial  of  issues  on  contested  claims 8431 

appeal  from  determination  of  contested  claim 3431 

distribution  of  proceeds   8498 

payment  of  uncontested  claims 3433 

distribution  of  surplus    8485 

application  for  discharge  of  warrant 8486 

undertaking  accompanying  application   for  discharge  of  war- 
rant  8486 

discharge  of  warrant 3437 

action  on  undertaking  on  discharge  of  warrant 3438 

costs  and  fees 8439 

sheriff  must   return  warrant « 8440 

discharge  of  lien  on  undertaking 3441 

Teterlnnry  Svrgpeoiifi. 

exempt  from  jury  service  1080,  1081,  1127 

proof  of  exemption. 1082,  1128 

Tczatloua  liitlflratlon. 

when  a   misdemeanor 1900 

action   for  damages  for 1900 

treble  and  increased  damages  for 1901 

View. 

bv  court  or  jury  in  action  for  waste , 1669 

sheriff's  fees  on 8307 

by  commissioners  in  condemnation • 8870 

action  by  state  to  recover  public  funds,  see  "Municipal  Cob- 

poRATiONs;  "  "  State." 

order  of  arrest  in  action  for  funds,  etc.,  of 549 

attachment  in  action  to  recover  funds  of 637 

proof  of  ordinances,  by-laws,  etc 941 

action  for  cutting  trees,  etc.,  on  lands  of 1667,  1668 

excepted  from  judicial  supervision 1804 

not  subject  to  action  to  dissolve  corporation 1804 

by  state  to  annul  corporation 1804 

taxpayer's  action  to  prevent  illegal  acts,  e^c 1925 

overseer  of  poor  may  sue  upon  cause  of  action  arising  before 

his  term 1926,  1928 

action  against   overseers  of  poor  on   cause  arising  before  their 

term •.••;••.••.  1»27,  1928 

sction  by  state  for  public  funds  excepted  from  jurisdiction  of 

justice's  court 2868 

commissioners  of  streets  to  seize  straying  animals 3084 

costs  when  action  brotight  Vy  state  for  benefit  of  Ullage 3248 

proceedings  to  acquire  lands  excepted  from   repealing  clause  of 

condemnation    law 3388 

execution  against  wages  of  employees 1391 
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w. 

Waaretk 

no  ajipeal  to  court  of  appeals  from  judgment  of  affirmance  in 

action  to  recover 191 

earnings  within  sixty  days  cannot  be  reached  by  judgment  cred- 
itor's action 18TS) 

judgment  for,  enforceable  againg(  wages,  trust  income,  etc....  1391 

Walls. 

action  for  damages  for  encroaching  wall  to  be  brought  within 

two  years 1499 

ejectment  for  encroaching  wall  to  be  brought  within  one  year..  1499 

satisfaction   of  damages   for  encroachment  transfers  title 1499 

easement   for  encroaching  Vt-all   created  by  lapse  of  two  years 

without  action 1499 

War. 

disability  of  aliens  during,  excepted  from  statute  of  limitations.  404 

IV^aate. 

damages  on  Tacating  injunction  against  ejectment  or  dower,  in- 
clude    617 

issties  of  fact  in  action  for,  are  triable  by  jury 908 

action  for,  triable  in  county  where  property  situated 9S2 

order  restraining  waste  during  period  oi  redemption  from  sale 

on  execution 1442 

of  property  sold  on  execution;  motion  to  Dunisli  for  contempt.  1443 

commitment  for  contempt   1444 

discharge  on  undertaking    1445 

prevention  of,  by  defendant  pending  action  affecting  real  prop- 
erty    16S1 

against  whom  action  for,  lies lOTil 

heir,  devisee  or  grantor  of  reversion  may  maintain 1652 

may  be  maintained  by  or  against  infant  in  his  own  name 16S6 

ward   may  maintain  action   for,   against  guardian UTRS 

action  for,  by  grantee  of  realty  sold  under  execution K154 

judgment  for  treble  damages l<»5ri 

forfeiture  of  life  estate  or  unexpired  term  for  malicious 165.'> 

against  co-tenant IfiR^ 

partition  of  property  in  action  against  co-tenant 16^ 

interlocutory  judgment  for  partition   .  .^ ; 165? 

partition;  reference,  etc..  to  ascertain  rights  and  interests VVTu 

necessary  parties  to  be  brought  in 1^7 

deduction  of  damages  from  defendant's  share KVW 

view  by  court  or  jury 1659 

Way  no   t'onnty. 

allowance  to  grand  and  trial  jurors 3314 

We  lit  her. 

certified  record  of  weather  bureau  observations  is  admissible  in 

evidence   !\44 

evidence    of    weather   comlitio.is !>61f 

fVeRtcliPMtcr    County. 

notes  of  ii.sue  and  notices  of  trial  in 977 

calendars  in p 977 

compensation  of   court   crier 91 

fees  of  constables  and  denuty  sheriff.?  for  attending  court X>!2 

allowance  to  grand  and  trial  jurors 3314 

Wl«i<»TV. 

dower  rights,  sec  '*  Doweh." 

right  to   letters  of  administration 2669 

distributive  share 27J52 

exemption  for,  from  proi  ertv  of  deceased  husband 2713 
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Wills. 

I.  In  general. 

testamentary  guardians,  see  '*  Guaxdiams.** 

trustees,   see  "  TkOSTEES." 
letters  testamentary  on,  sec  *'  Letters  Testamentary  .** 
administration  with  the  will  annexed,  see  "  I.BTTnts  of  Ab- 

MINISTRATION." 

terra  defined   in   surrogate's  practice •.«•• 2514 

••  Intestate  '*  defined. 2514 

testamentary    disposition   of   personalty    governed   by   law   of 

residence , 2604 

of  realty  governed  by  law  of  state 2604 

action  by  child  born  after  will  or  by  witness  to  win  to  recover 

share  of  property 1868 

to  determine  validity  of  will  of  real  proj^erty 1866 

construction  may  be  determined  by  judgment  in  action  to  es- 
tablish  1862 

preference  of  actions  relating  to. ^ 701 

vaKdtty  and  construction  of  provisions  may  be  put  in  issue  on 

probate 2624 

appointment  of  receiver  as  successor  to  sole  executor  pending 

action  to  construe 1869 

exercise  of  power  of  sale  by  executors  qualifying  is  valid. . . .  2642 

provisions  to  be  executed  bjr  administrator  c.  t.  a 2613 

debt  not  discharged  by  naming  debtor  as  executor 2714 

discharge   or  l>equest  of  demand   against   executor  not  valid 

against  creditors 2714 

additional  allowance  to  plaintiff  in  action  to  procure  adjudi- 
cation upon 3252,  32r.4 

computation 32^ 

purchaser    from    heir    protected    tinless    will    probated    within 

four    years    2688 

action  against  purchaser  from   heir  when  devisee  in  unproved 

will    is    under   disability    2628 

property  of  infant  or  incomf>etent  not  to  be  sold  contrary  to 

provisions    of     , . . . .   2357 

copy  of  will  of  non-resident  to  lie  transmitted  to  sccffrtary  of 

state 2503 

removal,  for  probate  in  foreign  country   2620,  2635 

JI.  Actions  to  establish. 

"next  of  ktn"   defined 1870 

provisions  apply  to  will  made  before  enactment 18(;7 

when   cause  of  action   accrues 382 

limitation  of  action 382 

when   action    may  be   brought 1861 

action  to  establish  lost  will 1861 

judgment  that  will  be  established 1862 

construction  of  will   established  by  judgment 1862 

judgment  to  direct  transmission  of  copy  to  surrogate  and  is- 
suance of  letters 1863 

surrogate  to  record  will  and  issue  letters 1864 

evidence  required  to  establish  lost  or  destroyed  will lS«i5 

appointment  of  receiver  as  successor  to  sole  executor  pending 
action 1860 

ni.  Prorate. 

1,  JurisdicUon,  tie. 

jurisdietion  of  surrogate.  .  * 2472 

exclusive   jurisdiction    of    surrogate's  court  to  admit   to 

probate 2476 

Taiiditr  and  construction  of  provisions  may  b«  put  in 

issue. 2624 

what  wills  may  be  proved 2611 

who   may  propourld   will 2614 

change  of  residence  not  to  affect  validity ...  2611 
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Xn.  Peobatb  —  Continued 
2.  CitaHon. 

to  whom  citation  Issue.. • 981B 

contents  of  citation 2816 

citation  on  probate  of  nuncupative  will •••  2616 

when  public  administrator  to  be  cited 2616 

when  attorney-general  to   be  cited 2616 

persons  not  cited  may  appear 2617 

notice  of  contest  to  be  given  to  beneficiaries... 2617 

8.  Proof  of  execution. 

cannot  be  referred 2546 

clerk  of  surrogate's  court  may  take  examination  of  wit- 
nesses in  uncontested  probate  *.**:**  ^^ 

beneficial  interest  does  not  excuse  witness  from  testifying 

as  to  execution.  .  .  • 2S44 

competency  and  admissibility  of  testimony  of  physician..     836 

of  attorney  who  is  subscribing  witness 836 

two  subscribing  witnesses   may   be  examined 2618 

examination  of  witnesses. 2618 

surrogate  may  order  testimony  of  infirm  subscribing  wit> 

ness  to  be  taken  before  surrogate  of  another  county. .  2540 
nuncupative  will  to  be  proved  by  at  least  two  witnesses.  2618 
notice  by  contestant  requiring  examination  of  witnesses. .  2618 
absent  and  incapacitated  witnesses  to  be  accounted  for...  2619 

deposition  of  infirm  witness  to  be  taken 2610 

proof  of  handwriting  of  testator  and  deceased  witnesses. .  2820 
commission  to  take  testimony  of  absent  subscribing  wit- 

ness 2620 

proof  of  lost  or  destroyed  will 2821 

not  allowed  unless  surrogate  satisfied  of  genuineness 2622 

surrogate  may  require  additional  proofs 2822 

when  will  sufficiently  proved 2823 

4.  Jury  trial  in  New  York  county, 

transfer  of  proceedings   to  supreme  court   for   trial   by 

jury 2547 

Terdict  of  jury  reviewable  only  by  motion  for  new  trial.  2547 

grounds  for  new  trial 2547 

appeal  to  appellate  division 2547 

appeal  to  be  heard  on  case  containing  evidence 2547 

when  verdict  final  and  conclusive 2547 

verdict  to  be  certified  to  surrogate's  court 2547 

costs 2547 

6.  Decree;  costs. 

decree    admitting    to    state    whether    contested    or   uncon- 
tested     2623 

decision  and  decree  of  surrogate 2625 

how    far    conclusive .^ 2625 

certificate  of  probate  to  be  annexed  to  will 2629 

admissible  in   evidence  after  probate ^ 

probated  wills  of  real  property  may  be  recorded  as  deeds. 

will  to  be  returned   after    orobate , 

removal,  for  probate  in  foreign  country 2820,  

when  letters  testamentary  to  issue  2636 

decree  admitting,  must  revoke  letters  previously  granted.   28M 
provisions   do  not   vary  decree   for  probate  made   before 

enactment 2846 

suspension  of,  by  appeal  from  decree  admitting 2583 

powers  of  executors  pending  appeal   from  decree  admit- 
ting to  probate   2582 

|ary  trial  on  reversal  on  aopeal    258^ 
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INDEX. 

WlllM  — Continued. 

III.  Probate  —  Continued. 

5.  Decree;  costs  —  Continued. 

stenographer's  minutes  for  contestant  may  be  charged 
upon    estate    2558 

unsuccessful  contestant  not  entitled  to  costs  out  of  es- 
tate    2558 

IV.  Revocation  of  probats. 

cannot  be  referred   2546 

to  be  noted  in  margin  of  record • 2400 

decree   revoking,    must   also   revoke   letters. 2684 

not  stayed  by  appeal ••...  2583 

Action  to  determine  validity  of  probate, 

who    may    sue    .^.  2653a 

to  be  brought  in   supreme  court  in  county   where  will 

probated   2G53a 

must  be  brought  within  two  years 2653a 

necessary    parties    2Go3a 

surrogate   to   transmit   papers  to  supreme  court 20.'>3a 

issue   confined   to   valiclity   of    will 2653a 

triable    by    jury • 2653a 

testimony    of   deceased,    etc.,    witnesses   on    probate   ad- 
missible     2653a 

order    of    proof     2653a 

decree    admitting    to    probate    prima    facie    evidence    of 

validity   2653a 

judgment  sustaining   will   to   enjoin  other  actions 2(>53a 

judgment  to  be  certified  to  surrogate's  court 2653a 

V.  Foreign   wills. 

what  law  governs   testamentary  disposition  of  property. . . .  2604 

recording  exemplified  copy  of 260.*) 

will  jiroved  in  other  states  or  countries 2703 

authentication    of,    for    record 2704 

probate  of  foreign  wills  in   this  state • 2705 

VL  Recobds;   admissibiuty  as  evidgncb. 

of  real  property  may  be  recorded  as  deeds  after  probate....  2633 
executor,  etc.,  must  cause  will  of  real  pro[)erty  to  be  recorded 

in    each    county    where    realty    situated 2633 

to    be    indexed    when    recorded    as   deed 2t»,'{4 

fees  of  clerk  or  register  for  recording  as  deeds 2<»34 

recording  wills   proved   elsewhere  within  state. 2630 

acknowledgment  of  will  does  not  render  it  admissible  in  evi- 
dence .  .  ^ 037 

admissible    in    evidence    after    probate 262!) 

admissibility  in  evidence  of  record   of  wills  proved  prior  to 

1785 2631 

admissibility  in   evidence   of   records   of   wills   proved   more 

than   thirty  years 2632 


Witnesses. 

I.  Attend.\nce;    examination  j    privilege.       See,    also    *' Sitb- 

POFNA." 

rwwer  to  administer  oaths 7 

examination   to  ascertain   capacity  to   take  oath 850 
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liritneaaes  —  ContlnneA. 

I.  Attendance;  Examination;  Privilsck  —  Cbntfnued. 

may  be  subpoenaed  to  attend  before  referee inn 

power  of  referee  to  compel  attendance  by  attachment...    .    "  lOli 

Cowu^^^"'  to  ^"n«  up  prisoner  to  testify,   see  "  HA»iii 

requiring    attendance   before   arbitrators wrn 

production  of  books  can  be  compeUed  only  by  ord'ci-*  or"  subl 

poena  duces  tecum , .  gg- 

surrogate  may  take  testimony  of  infirm  witness' out  of  court* '  2539 
^TP^^  J"^^k7'**''  testimony  of  infirm   subscribing  witness 

to  be  taken  before  surrogate  of  another  county. . . . .  2S4ft 

°  w^Li.  r^^^*"^""  ^y  surrogate  to  take  testimony  of  ikfiVm 

witnes:  m   another   county Oil 

attendance  and  examination  before  shiriri'jury!;;.' ins 

must  answ-er,  though  answer  admits  civil  liability   .        S? 

cannot    refuse    to    answer    incriminating   question    InVctiM 

against  corporation   for  usurping  franchise       .  lam 

•"rconWct'oTlr'aJS  '^^^'^^-'^^  proceedings  as*  i^ndini  '^ 

"^""^To'nf^sr^sT^l^^^^^^     husband'ind  ^fe::::;::;  ^ 

to  attorneys  and  their  employees....'.".'.'*.".*.','.'.'**.'""  ^ 

professional  information  by  physicians  and  nuVwss  f^ 

physician  may  testify  when  validity  of  wUl  in  q,!^stii;,:  ^S 

physician   attending  injured  party  in  hosutaJ  Sfi 

wrerorlj?,vt"^"«* «'"  -/tc^ifyT.'^;:::;::::  ^ 
service  of  subpoena  on  hospital  physician .:;::;:;;::::;;::;;  m 

n.  Competency;  credibility. 

not  excluded   for   interest .^ 

'  «Son':*!^":  !?.:^;'^^  ^-^  -*  disVuVufy-VeVtimiiy -as-Ji     ^ 
parties  not  cxciu'ded.  . 2544 

testimony  ^^^^^ormer^  trial  of  party  or  witness  sini;' diiia^ed     ^ 
since  insane  admissible.  .    . .  .* S2 

on  probate   of  witness   since   deVca'sid,"et(L' 'idraissihU 
on  application  to  revoke  probate...    .        *  aaraissible 

prtt'  "^  ^''""^''  "^°^^^*^»«  «"  aciion'to-revok;  ^' 
*   2«27 

action  for  crimi'naf  conv^Mtion." .'      '*^" 


party  cannot  testify  to  personal*  't^^A^ct'ii;"  wi*th*  drc^d'-n't*  *  *   ^ 

not  c4a'in;^u.v^.i"„„'''i^rc^%"--^'--^^^^^   g 

,cst.mony  of  p„,ty  .dducccTfor  adverse  pirtV  •iiVu-;^:     ^ 
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Wf  taessea  —  Continued. 

IV.  Privilege  prom  akkest. 

when  privilege  exists 860 

discharc :  from  arrest  in  violation  of  privilege 861 

what  judges  may  discharge  witnesses  unlawtuUy  arrested....  802 

arrest  in  violation  of  privilege  is  void 803 

is   a   contempt 803 

damages  for  unlawful  arrest 863 

liability  of  sheriif  for  unlawful  arrest 864 

V.  Fees. 

generally 3318 

on  deposition  to  be  used  in  another  state 3319 

in  justice's  court. 3327 

party  testifying  not  entitled  to  witness  fees 3288 

attorney  testifying  for  client  not  entitled  to  witness  fees ....  3288 

in  surrogate's  court  same  as  in  supreme  court 2566 

payment  of  fees  for  attendance  before  sheriff's  jury 109 

not  to  be  taxed  in  court  of  claims 274 

VI.  In  justices*  courts. 

when  subpoena  may  issue 2060 

attachment  against  defaulting  witness 2071 

adjournment  on  issuing  attachment  for  witness 2067,  2068 

execution  of  attachment 2972 

in  adjoining  county 2073 

who  liable  for  fees  on  attachment 2072 

fine  for  refusal  to  attend  or  testify 2074 

imposition  of   fine 2075 

minute  of  conviction  of  delinquent  witness 2070 

execution  for  fine 2077 

application  of  fines 2078 

delinquent  witness  liable  in  damages 2070 

oath 3000 

commitment  for  refusal  to  be  sworn 3001 

contents  of  warrant  of  commitment 3002 

imprisonment  of  recusant  witness 3002 

determination  of  competency 3005 

fees 3327 

Woman. 

not  to  be  arrested,  except,  etc 653 

exempt  from  arrest  in  justice's  court 2804 

have  same  exemption  from  execution  as  householder 1302 

when  execution  against  person  may  issue 1488 

special  damages  need  not  be  alleged  or  proved  when  unchastity 

imputed 1006 

r»rTnppres  for  slander  are  separate  property  of  married  woman..   1006 

enforcement  of  judgment  for  wages  in  N.  Y.  city  court 3167 

in  Brooklyn  justice's  court 3131 

in  New  York  municipal   courts .^221 

costs  in  action  for  wages  in  New  York  municipal  court 8222 

in  Brooklyn  justice's  court 3131 

WHts. 

See   ••Certiorari;"    "Habeas   Corpus;"   "Mandamus:"* 

**  Prohibition." 
must  be  in  name  of  people •••    23 

in   English   language    22 

tested   in  name  of  judge 23 

when  returnable 28 

must  be  filed  with  return  thereto 28 

subscribed  or  indorsed  with  name  of  officer  or  attorney.       24 

not  void  for  lack  of  seal  or  error  in  teste,  unless,  etc 84 
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INDEX. 

Writ*  ^  Continued. 

not  avoided  by  failure  or  adjournment  of  court 44 

state  writs  enumerated  1991 

to  be  under  seal  of  court 1902 

at  instance  of  people  on  application  of  attorney-general  or 

district  attorney 190S 

allowance  on   application   of   attorney-general   or  district 

attorney  to  be  indorsed. 1993 

when  issued  on  application  of  individual,  must  state  re- 
lator  1994 

iparties  may  appear  by  attorney 1996 

return  to  be  under  hand  of  defendant 1095 

attorney  of  relator  deemed  attorney  for  people 1995 

allowance  to  be  indorsed  and  signed 1997 

final  determination  under,  is  by  final  order 1997 

amendment  of 1997 

motions  and  intermediate  orders  on 1997 

when  to  be  made  returnable 1998 

to  be  served  in  same  hianner  as  summons 1999 

non-payment  of  costs  awarded  by  final  order  punishable 

as  contempt 2007 

ad  quod  damnum  to  be  known  as  writ  of  assessment  of  dam- 
ages  1991.2103 

certiorari  may  be  known  as  writ  of  review 1W*' 

writs  abolished,  ne  exeat !vPt 

injunction <V>2 

error  in   civil  actions 12!Vt 

Jcire  facias. 1983 

Suo  warranto. 1963 
ischarge 2048 

consultation.  •  • • •• 2100 

IVyoininfr  County. 

allowance  to  grand  and  trial  jurors 8814 

_  Y. 

Tinkers,  City  Conrt  off<. 

is  a  court  of  record 2 

jurisdiction  of  summary  proceedings  to  diq>ossess 2234 

in   civil  actions    3203.  32M 

summons  may  be  served  within  Westchester  county 8206 

application  of  provisions  of  code  8206 

section  3301  relative  to  clerk's  fees  not  applicable _._. .  33>02 

aon-resident  may  be  required  to  give  security  for  costs....  8268-3270 
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THE  MUNICIPAL  COURT  ACT 

OF  THX 

CITY  OF  NEW  YORK. 

[L.  1902,  Chap.  580,  as  amended.] 

AN  ACT  in  relation  to  the  municipal  court  of  thA  city  of 
New  York,  its  officers  and  marshals. 

The  People  of  the  State  of  Neiv  York,  represented  in  Senate  and 
Assembly,  do  enact  as  foliates: 

Title         I.  Jarffldictlon  and  gpneral  powers.    (S|  1-20.) 
II.  Actions;  summons;   parlies.    (SS  25-53.) 

III.  Provisional    remedies.    Action    to    foreclose    a   lien   oo   a   chatteL 

(H  55-142.) 
Article      I.  Order  of  arrest.    (U  55-70.) 
II.  Attachment.    (If  73-02.) 

III.  Replevin,     (ff  95-131.) 

IV.  Action  to  foreclose  a  Hen  on  a  chattel.    «{  187-142.) 

IV.  Plcadln|58.    (If  145-147.) 

V.  Proceedings  between  Joinder  of  Issne  and  trial,    (ff  198-226.) 
Article    I.  Adjonrnments.    Subpoenas.     Attendance    of    witneasea 
(ff  193-200.) 
II.  Commissions  and  depositions,    (ff  206-286.) 
VI.  Trial:  trial  Jurors.     («S  230-243.) 
VII.  Judgment  and  execution.    (H  248-277.) 
Article    I.  Judgments,    (ff  248-256.) 
II.  Execution,    (ff  260-277.) 
VIII.  Clerks   and  officers.    (Sf  282-306.) 

Article    I.  Clerks  and  officers,    (ff  282-289.) 
II.  Marshals,    (ff  203-306.) 
IX.  Appeals,    (ff  310-327.) 
X.  Costs  and  fees,    (ff  330-856.) 
XI.  Definitions;  effect  of  act;   laws  repealed,    (f f  SaO-SMk) 

TITLE  I. 
Jurisdiction  and  general  powers. 

Sec.  1.  Jurisdiction. 

2.  No  Jtiritwllctlon  in  certain  cases. 

3.  Removal. 

4.  Contempt  of  court;   criminal. 

5.  PunlBbment. 

6.  In  view  of  court. 

7.  Preceding  three  sections  limited. 

8.  Contempts  punishable  civilly. 
8a.  In  view  of  court;  bow  punished. 

8b.  In  other  cascH,  order  to  show  cause. 

8c.  Return  of  order   to  show   cause;    flue  or  Imprisonment;  warrant  of 

commitment. 
8d.  Actual  loss  or  injury;  payment  of  fine. 
8e.  Omission    to  perfurni   duty   in   iK>\ver   of   offender;    flue  or   Imprison* 

ment  for;   warrant  of  commitment. 
8f.   When    offender   discharged  from  imprisonment. 
8g.  Misconduct;  wlien  punishable. 
0.     Process;  where  nervice  may  be  made. 

10.  Justice  to  administer  oaths. 

11.  Board  of  JiiRtlceii. 

12.  Board  to  make  rules. 

18.  Parts  of  court;  how  held. 

14.  Concurrence  of  majority. 

15.  Actions  may  be  continued  before  another  Jostiee. 

16.  Death  or  removal  of  Justice  not  to  Impair  proceedings,  et  cetera. 

17.  Courts;  where  held. 

18.  Seals. 

19.  Access  to  court-houses. 

20.  Code;  rules  of  supreme  court  applicable; 
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MUNICirAL  COUKT  Acr. 

S  1.  [Am'd»  lfH>5,  1U08,  1»14^«]     Joriadlctlon. 

Except  as  provided  in  the  next  section  the  xiiuDicipal  court  of 
the  city  of  A'ew  York  has  jurisdiction  iu  the  following  civil 
actions  and  proceedings: 

1.  An  action  to  recover  damafres  upon  or  for  breach  of  con- 
tract, express  or  implied,  other  than  a  promise  to  marry,  where 
tlie  sum  claimed  does  not  exceed  five  hundred  dollars,  exclusive 
of  interest  and  costs. 

2.  An  action  upon  a  bond  conditioned  for  the  payment  of  money 
where  the  sum  claimed  to  be  due  does  not  exceed  five  hundred 
dolhirs,  exclusive  of  interest  and  costs,  the  judierment  to  be 
rendered  for  the  sum  actually  due.  Where  the  sum  secured  by 
the  bond  is  to  be  paid  in  installments,  an  action  may  be  brought 
for  each  installment  ns  it  becomes  due, 

3.  An  action  upon  a  surety  bond  or  undertaking  taken  in  any 
court  where  the  amount  claimed  in  the  summons  does  not  exceed 
the  sum  of  five  hundred  df»r.ars.  exclusive  of  interest  and  costs. 

4.  An  action  in  Vclinlf  of  the  people  of  the  state  or  of  the  city 
of  New  York,  brought  by  (he  direction  of  a  conimissioner  of  puldc 
charities  or  an  overseer  of  the  poor  upon  a  bastardy  or  abandon- 
ment bond  in  a  case  where  it  is  prescribed  by  law  that  such  an 
action  can  be  maintained. 

5.  An  action  upon  the  bond  of  a  marshal  of  the  city  of  New 
York,  as  prescribed  in  this  act. 

6.  An  action  upon  a  judgment  rendered  in  any  court  not  being 
a  court  of  record. 

7.  An  action  for  a  fine  or  penalty  not  exceeding  five  hundreti 
dollars,  including  an  action  to  recover  a  penalty  given  by  the 
charter  of  the  city  of  New  York  or  any  by-law  or  ordinance 
thereof  or  by  any  statute  of  the  state. 

8.  An  action  to  recover  damages  for  an  escape  from  the  jail 
liberties  of  any  county  within  the  city  of  New  York,  where  the 
sum  claimed  does  not  exceed  five  hundred  dollars  and  costs. 

9.  An  action  to  recover  one  or  more  chattels  with  or  without 
damages  for  the  taking,  withholding  or  detention  thereof,  where 
the  value  of  the  chattel  or  of  all  the  chattels  as  stated  in  the 
aflidavit  made  on  the  part  of  the  plaintiff  does  not  exceed  five 
hundred  dollars. 

10.  An  action  to  foreclose  a  lien  upon  a  chattel  for  a  sum  of 
money,  in  any  case  where  such  a  lien  exists  at  the  commenc<v 
ment  of  the  action  and  where  the  amount  of  the  lien  does  not 
exceed  five  hundred  dollars,  exclusive  of  interest  and  costs. 

11.  An  action  to  enforce  a  mechanic's  lien  on  real  property  iu 
which  the  court  shall  have  power  to  render  judgment  for  the  sum 
due,  with  interest  thereon  from  the  date  of  the  filing  of  the  lien, 
costs  of  the  action  and  all  prospective  fees,  and  to  declare  ine 
amount  a  valid  lieu  against  the  interest  of  the  defendant  in  the 
property  described  in  the  complaint,  at  the  time  of  the  filing 
of  the  lien,  where  the  amount  dues  not  exceed  five  hundred  dol- 
lars, exclusive  of  interest  and  costs,  but  said  court  cannot  render 
judgment  for  the  foreclosure  and  sale  of  the  property. 

12.  A  s\ininsary  proceeding  under  title  two  of  chapter  seventeen 
of  the  code  of  civil  procedure  to  recover  possession  of  real  props 
erty  which,  or  a  portion  of  which,  is  situated  within  the  dis- 
trict wherein  the  application  for  such  recovery  is  made.  Such 
proceeding  may  be  tried  with  or  without  a  jury,  which  may  be 
demanded  by  any  party  thereto.  The  court  in  either  case  has 
power  upon  application,  to  allow  the  petition  or  answer  to  be 
amended,  at  any  time,  if  substantial  justice  will  be  promoted 
thereby  and  the  rights  of  the  parties  have  not  been  impaired  bjr 
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reason  of  the  defective  pleading,  to  direct  or  set  aside  a  verdict, 
and  to  ^rant  or  deny  a  motion  for  a  new  trial,  and  an  appeal 
may  be  taken  tliei*efrom.  It  shall  not  he  necessary  for  the  court 
to  «ipu  the  warrant,  but  it  shall  be  signed  by  the  clerk  in  the 
game  manner  in  which  he  now  issues  executions  on  money 
judgmentH. 

13.  An  action  for  damages  for  fraud  or  deceit  where  the  dam- 
ages claimed  do  not  exceed   five   hundred   dollars. 

14.  An  action  to  recover  damages  for  a  personal  injury,  or  for 
loss  of  services  or  for  medical  or  other  necessary  expenses  occa- 
sioned thereby,  or  an  injury  to  property,  where  the  sum  claimed 
does  not  exceed  five  hundred  dollars,  and  costs,  excepting  how- 
ever, actions  to  recover  damages  for  an  assault,  battery,  ma- 
licious prosecution,  false  imprisonment,  libel,  slnnder,  criminal 
conversation,  seduction,  or  loss  of  society  of  husband  or  wife. 

15.  To  issue  or  vacate  a  requisition  to  replevy,  a  warrant  of 
attachment,  or  an  order  of  arrest;  or  grant  or  vacate  a  stay  of 
execution,  or  of  proceedings,  within  the  limitations  provided  in 
this  act.      But  such    stay   shall    not   exceed   five   days. 

16.  To  render  judgment  in  an  action  or  make  a  final  order  in 
summary  proceedings  upon  confession  or  upon  the  consent  of 
both    parties. 

17.  Other  civil  actions  or  proceedings  of  which  district  courts 
in  the  city  of  New  York,  or  justices  of  the  peace  had  jurisdiction 
on  the  thirty-first  day  of  DecemU^r,  eighteen  hundred  and  ninety- 
seven,  except  such  as  shall  be  expressly  excluded  by  this  act. 

IS.  The  jurisdiction  extends  to  actions  against  the  city  of  New 
York,  domestic  corporation,  or  a  foreign  corporation  having  an 
olUce  in  the  city  of  New  York,  an  administrator  or  executor  aa 
such,  where  the  amount  claimed  does  not  exceed  five  hundred 
dollars,  exclusive  of  interest  and  costs. 

10.  In  an  action  or  a  summary  i)roceedIng,  to  direct  or  set 
aside  a  verdict,  vacate,  amend  or  modify  a  judgment  or  final 
order,  rendered,  or  made  on  consent,  confession,  inquest  or  trial, 
grant  a  new  trial,  open  a  default,  or  in  a  proper  case  grant  a 
new  trial  on  the  ground  of  fraud  or  newly  discovered  evidence. 

U    1SS2,    ch.    410,    f    1285;   L.    1001.    ch.    410.    {    1364;    I,.    1905,  ch.    513;   L. 
1008,    cli.    405;   L.    1010.   ch.   S38.     In  effect  Sept.    1,    IDIO. 
S  2.   No  JarfMflicttoii  in  certnln  ctmeii. 

The  said  inunicii>al  court  cannot  take  cognizance  of  any  civil 
actions  in  either  of  the  following  cases: 

1.  Where  the  title  to  real  propcrtv-  comes  in  question  as  pre- 
scribed in  title  four  of  this  act,  6ut  in  an  action  brought  in 
said  court,  the  surety  upon  tho  defendants  undertaking  is  liable 
in  the  case  specified  in  section  one  hundred  and  eighty  of  this 
act,  to  any  amount  for  which  judgment  might  have  been  ren- 
dered by  said  court  If  the  answer  and  undertaking  had  not  been 
delivered. 

2.  Said  court  shall  not  have  any  equity  jurisdiction,  except 
however  that  this  subdivision  shall  not  be  so  construed  as  to 
prevent  a  pers(»n  to  or  against  whom  a  precept  is  issiuj!  as  pro- 
vided in  title  two  of  chapter  seventeen  of  the  code  of  civil  jiro- 

•<*eduTO,    fmm    setting    up    on    equitable    defence    in    summary 
proceedings. 
L.  1901.  ch.  409.  I  1865. 

I  3.  fRepealed  by  L.  IfKH,  ch.  508;  L.  1007,  ch.  267.1 
An  lnf?ffcctual  nttonipt  to  rep'^al  this  spctlon  was  made  by  L.  1004.  ch.  30S. 
The   repeal    of    muh    Hectlon    «hnll    not   affert    the    prosooution   of   any    notion 
heretofore  r»'moved   from   any  mimlrlpal  court  of  the  city  of  Now  York  iiur- 
suant  to  the  pruvlslona  of  such  section. 
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8  4.  Contempt  of  court  |  criminal. 

The  said  court  has  power  to  punish  for  a  criminal  contempt,  a 
person  guilty  of  either  of  the  following  acts  and  no  others: 

1.  Disorderly,  contemptuous  or  insolent  behiavior,  committed 
during  its  sitting,  in  its  immediate  view  and  presence,  and 
directly  tending  to  interrupt  its  proceedings,  or  to  impair  the 
respect  due  to  its  authority. 

2.  Breach  of  the  peace,  noise  or  other  disturbance  directly 
tending  to  interrupt  its  proceedings. 

3.  Wilful  disobedience  to  its  lawful  mandates. 

4.  Resistance  wilfully  ofiPered  Id  its  lawful  mandates. 

5.  Contumacious  and  unlawful  refusal  to  be  sworn  as  a  wit- 
ness, or  after  being  sworn,  to  answer  any  legal  and  proper  in- 
terrogatory. 

6.  Publication  of  a  false  or  grossly  inaccurate  report  of  its 
proceedings.  But  a  court  cannot  punish  as  a  contempt,  the  pnb- 
lication  of  a  true,  full  and  fair  report  of  a  trial,  argument, 
decision  or  other  proceeding  thereon. 

O.  C.  P.,  §  8;  U  1882,  cb.  410,  J  1288;  L.  1901,  cb.  468,  |  1369. 


I  S.  Pnnlsliment* 

Punishment  for  a  contempt,  specified  in  the  last  section,  may 
be  by  fine,  not  exceeding  two  hundred  and  fifty  dollars,  or  by 
imprisonment  not  exceeding  thirty  days,  in  the  jail  of  the  county 
where  the  court  is  sitting,  or  both,  in  the  discretion  of  the  court. 
Where  a  person  is  committed  to  jail,  for  the  non-payment  of  such 
a  fine,  he  must  be  discharged  at  the  expiration  of  thirty  days; 
but  where  he  is  also  committed  for  a  definite  time,  the  thirty 
days  must  be  computed  from  the  expiration  of  the  definite  time. 

a  G.  P.,  S  9;  L.  1882,  cb.  410,  $  1288;  L.  1901,  cb.  466,  |  1360. 


S  6.  In  Tle-w  of  conrt$  Iioipf  pnnlshed* 

Such  a  contempt,  committed  in  the  immediate  view  and  pres- 
ence of  the  court,  may  be  punished  summarily.  When  not  so 
committed,  the  party  charged  must  be  notified  of  the  accusa- 
tion, and  have  a  reasonable  time  to  make  a  defence,  and  the 
court  may  issue  a  warrant  directed  generally  to  any  marshal 
requiring  him  to  bring  the  offender  before  the  court.  Where  a 
person  is  committed  for  such  a  contempt,  the  particulai  circum- 
stance of  his  offence  must  be  set  forth  in  the  mandate  of  com- 
mitment. 
O.  C.  P.,  II  10,  11;  L.  1882,  cb.  410,  {  1288;  L.  1901,  cb.  406,  S  IMS. 


S  7.  Preceding  tliree  sections  limited. 

Punishment  for  a  contempt,  as  herein  prescribed,  does  not  bar 
an  indictment  for  the  same  offence;  but  where  a  person  who  haa- 
been  so  punished  is  convicted  on  such  an  indictment,  the  courts 
in  sentoQcing  him,  must  take  into  consideration  the  preTioa? 
punishment. 
Cu  O.  P.,  I  12. 
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I  8.  Contempts  poniahablc  civilly. 

The  court  has  power  to  punish,  by  fine  and  imprisonment,  or 
either,  a  neglect  or  violation  of  duty,  or  other  misconduct,  by 
which  a  right  or  rcniody  of  a  party  to  a  civil  action  or  special 
proceeding,  pending;  in  the  court  may  be  defeated,  impaired, 
impeded,  or  prejudiced,  in  either  of  the  following  cases: 

1.  An  attorney,  c(»uus«'llor,  clerk,  sheriff,  marshal,  coroner,  or 
other  person,  in  any  manner  duly  selected  or  ai)pointed  to  per- 
form a  judicial  or  ministerial  service,  for  a  misbehavior  in  hia 
office  or  trust,  or  for  a  wilful  neglect  or  violation  of  duty  therein; 
or  for  disobedience  to  a  lawful  mandate  of  the  court,  or  of  a 
judge  thereof,  or  of  an  otUcer  aathorized  to  perform  the  duties 
of  such  a  judg(». 

2.  A  party  to  the  action  or  special  proceeding,  for  putting  in 
fictitious  bail  or  a  fictitious  surety,  or  for  any  deceit  or  abuse  of 
a   mandate  or  proceeding  of  the  court. 

3.  A  party  to  the  action  or  special  proceeding,  an  attorney, 
counsellor,  or  other  person,  for  the  non-payment  of  a  sum  of 
money  ordered  or  adjudged  by  the  court  to  be  paid,  in  a  case 
where  by  law  execution  cannot  be  awarded  for  the  collection 
of  such  sum;  or  for  any  other  disobedience  to  a  lawful  mandate 
of  the  court. 

4.  A  person  for  assuming  to  be  an  attorney  or  counsellor,  or 
other  officer  of  the  court,  and  acting  as  such  without  authority; 
for  rescuing  any  property  or  person  in  the  custody  of  an  officer, 
by  virtue  of  a  mandate  of  the  court;  for  unlawfully  detaining 
or  fraudulently  preventing,  or  disabling  from  attending  or  tes- 
tifying, a  witness,  or  a  party  to  the  action  or  special  proceed- 
ing, while  going  to,  remaining  at,  or  returning  from,  the  sitting 
where  it  is  noticed  for  trial  or  hearing:  nnd  for  any  other  unlaw- 
ful interference  with  the  proceedings  therein. 

5.  A  person  subpoenaed  as  a  witness,  for  refusing  or  neglect- 
ing to  obey  the  subiK)ena,  or  to  attend,  or  to  he  sworn  or  to 
answer  as  witness. 

(i.  A  person  duly  notified  to  attend  as  a  juror  at  a  term  of 
the  court,  for  improperly  conversing  with  a  partj'  to  an  action 
or  special  proceeding,  to  be  tried  at  that  term,  or  with  anj"  other 
person  in  relation  to  the  merits  of  that  action  or  special  pro- 
ceeding: or  for  receiving  a  communication  from  any  other  person, 
in  reljition  to  the  merits  of  such  an  action  or  special  proceeding, 
without  immediately  disclosing  the  same  to  the  court. 

7.  In  any  other  case  where  an  attachment  or  any  other  pro- 
ceeding to  punish  for  a  contempt,  has  been  usually  adopted  and 
practiced  In  a  court  of  record,  to  enforce  a  civil  remedy  of  a 
party  to  an  action,  or  special  proceeding  in  that  court,  or  to  pro- 
te<'t  the  right  of  a  party. 

C.  C.  P.,  I  14:  L.   1882,  ch.  410,  S  1288;  L.  1901,  ch.  466,  |  1369. 

I  8*a«  tAddedy  lOlO.]     In  vfe-vr  of  conrt|  hoiPF'pnnislied. 

In  a  cifse  specified  in  the  last  section  where  the  offense  is 
committed  in  the  immediate  view  and  presetice  of  the  court, 
or  of  the  judge  upon  a  trial  or  hearing,  it  may  be  punished  sum- 
marily by  a  fine  not  exceeding  one  hundred  dollars  or  by  im- 
prisonment not  exceeding  thirty  days  in  the  jail  of  the  county 
where  the  court  is  sitting,  or  both,  in  the  discretion  of  the  court. 
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Where  a  person  is  committed  to  jail  for  the  nonpayment  of  such 
a  line  he  must  be  discharged  at  the  expiration  of  thirty  days* 
but  where  he  is  also  committed  for  a  definite  time,  the  thirty 
days  must  be  computed  from  the  expiration  of  the  definite  time. 
The  particular  circumstances  of  the  offense  must  be  set  forth  in 
the  mandate  of  commitment. 
Added,    L.    1910,    ch.    530.      In  effect  June   20,    1910. 

§  8-b.  [Addedy  ll>10.]    In  other  caMeii;  order  to  aho'vr  eavae* 

In  any  other  case  specified  in  section  eijrht,  the  court  must, 
upon  l)ei*np  satisfied  by  affidavit  of  the  commission  of  the  offense 
and  that  the  ri|;ht  or  remedy  of  a  party  to  an  action  or  si)ocial 
proceeding  pending  in  the  court  or  before  the  judjje  may  be 
defeated,  impaired,  impeded  or  prejudiced  thereby,  make  au 
onier  reciuiring  the  accused  to  show  cause  before  it  or  him.  at  a 
time  an<l  place  specified,  why  the  accused  should  not  be  puuisb<Ml 
for  the  alle>?ed  offense.  The  order  to  show  cause  may  rve  made 
by  any  jud^e  authorized  to  prant  an  order  without  notice  in  an 
action  pending  in  the  court,  and  it  must  be  made  returnable  at  a 
term  or  part  of  the  court  at  which  a  coutested  motion  may  be 
heard. 
Addfd.    L.    1910,    ch.    539.      In  effect  June   20,    1910. 

§  8-c.  [Added,  lUlO.l  Return  of  order  to  HhO'W  cauef 
fine  or  Imprisonment)  i«'arrnnt  of    commitment* 

Upon  the  return  of  an  order  to  show  cause  the  questions 
which  arise  must  be  determined  as  upon  any  other  motion,  and  if 
the  determination  is  to  the  effect  that  the  accused  haa  comniitteti 
the  offense  chari?ed,  and  that  it  was  calculated  to,  or  actually  did, 
defeat,  imi)air.  impede  or  prejudice  the  rights  or  remedies  of  a 
party  to  an  action  or  special  proceeding  brought  in  the  court  or 
before  the  judge,  the  court  or  judge  must  make  a  final  order  ac- 
cordingly, and  directing  that  the  accused  be  punished  by  a 
fine  or  imprisonment,  or  both,  as  the  nature  of  the  case  requires, 
A  warrant  of  connuitment  must  issue  accordingly. 
Added,    L.    into.    ch.    530.      In  effect  June   20.    1010. 

f  8-d.  [Added,  11110.]  Actual  1oh«  or  Injury,  payment  of 
fine. 

If  an  actual  loss  or  injury  haa  been  produced  to  a  party 
to  an  action  or  special  proceeding,  by  reason  of  the  mist^oudnct 
proved  against  the  offender,  and  the  case  is  not  one  where  it  is 
specially  iirescribed  by  law  that  an  action  may  be  maintaiu€Hl  to 
recover  damages  for  the  loss  or  injury,  a  fine,  sufficient  to  in- 
demnify the  aggrieved  party,  must  be  imposed  upon  the  <>fft*n<ler. 
and  collected  and  paid  over  to  the  aggrieved  party,  under  the  di- 
rection of  the  court,  not  to  exceed  five  hundred  dollars.  The 
payment  and  acceptance  of  such  a  fin«  constitute  a  bar  to  an  ac- 
tion by  the  aggrieve<l  party  to  recover  damages  for  the  loss  or 
injury.  Where  it  is  not  shown  that  such  an  actual  loss  or  injury 
has  been  produced,  a  fine  must  be  impo.sed,  not  exceeiliug  the 
amount  of  the  complainant's  costs  and  expenses,  and  a  sum  not 
exceeding  two  hundred  and  fifty  dollars  in  addition  thereto,  and 
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must  be  collector  and  paid*  in  like  manner.     A  corporation  may 
be  fined  as  prescribed  in  this  section. 
Added.    L.    1910.    ch.    538.      In  effect  June    20,    1910. 

^  8-e.  [Added,  1010.1  OmlMslon  to  perform  duty  In  poTver 
of  oiren«ler;  fine  or  iniprlMonment  for|  iivarrnnt  of  eoni- 
mltment. 

Waere  the  misconduct  proved  consists  of  an  omission  to  per- 
form an  act  or  duty,  which  it  is  yet  in  the  power  of  the  of- 
fender to  perform,  ho  slmll  be  imprisoned  only  until  he  has  per- 
formed it,  and  paid  the  tine  imposed.  In  sueh  a  case,  the  order, 
and  the  warrant  of  commitmc»nt,  if  one  is  issued,  must  specify 
the  act  or  duty  to  be  p(?rformed,  and  the  sum  to  be  paid.  In 
every  other  case,  where  special  provision  is  not  otherwise  made 
by  law,  the  offender  may  be  imprisoned  for  a  reasonanie  time, 
not  exceeding  six  months,  and  until  the  fine,  if  any,  is  paid; 
and  the  order,  and  the  warrant  of  commitment,  if  any,  must 
specify  the  amount  of  the  fine,  and  the  duration  of  the  imprison- 
ment. 
Added,    L.    1910,    ch.    539.     In  effect  June   20,    1010. 

%  8-f.  TAddod,  1010«]  "Wlien  offender  dlschariped  froBi 
Iniprtaonnient. 

Where  an  offender,  imprisoned  as  prescribed  in  this  title 
is  unat>le  to  endure  the  imprisonment,  or  to  pay  the  sum,  or  per- 
form the  act  or  duty,  require<l  to  bo  paid  or  performed,  in 
order  to  entitle  him  to  be  rt»leased,  the  court  or  jud^e  may,  in 
its  or  his  discretion,  and  upon  such  terms  as  justi<'e  requires, 
make  an  order,  directinsr  him  to  be  discharged  from  the  imprison- 
ment. 
Added,    L.    1910,    eh.    BS9.      In  effect  Jnnft   20,    1910. 

i  8-ff.  [Added,   1910.]      Mlaeondnet)  when  pnnliihable* 

Where  a  misconduct  which  is  punishable  by  fine  or  imprison- 
ment as  preseribed  in  this  title  occurs  during?  a  month  or  with 
respect  to  a  mandate  returnable  during  a  month,  and  was  not 
punished  during  the  month  in  which  it  occurred,  the  court  or  judge 
thereof  may  inquire  into  and  punish  the  misconduct  as  if  it  had 
occurred  during  the  month  in  which  the  order  to  show  cause 
is  made  returnable  and  as  if  it  had  occurred  during  the  month 
in  which  such  motion  is  heard. 
Added.    L.    1910,    ch.    539.      In  effect  Jane   20,    1910. 

{  f>.  ProceMs;  'where   aerrlee  may  be  made. 

The  court  shall  have  power  to  send  its  process  and  other  man- 
dates in  an  action  or  si)ecial  proreediug  of  which  it  has  juris- 
diction to  any  part  of  the  city  of  New  York  for  service  or  execu- 
tion, and  to  enforce  obedience  thereto,  and  the  power  and  au- 
thority of  said  court  extends  to  the  whole  of  said  city  of  New 
York,  without  limitation,  except  as  expressly  prescribed  in  this  act. 

L,  1901,  ch.  466,  |  1368,  _ 
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I  10.  Justice   to  administer   oaths,  et  cetera. 

The  justices  of  said  court  may,  in  the  city  of  New  York,  by 
virtue  of  their  otUce,  admiuist^r  oaths,  take  depositions  and 
acknowledgments,  and  certify  the  same  ip  the  manner  and  with 
like  effect  as  justices  of  courts  of  record. 

L.   1001,  ch.  4G0,  S   1379. 
S   11.   [Am'd,  1004,  lfM>7.]    Board  of  Justices. 

The  justices  of  said  court  shall  constitute  the  board  of  justices 
of  the  municipal  court  dud  discharge  the  functions  thereof.  They 
may  elect  a  president  from  their  own  number  and  at  pleasure 
remr)ve  him  and  elect  a  successor.  All  meetings  of  said  board 
shall  be  public  and  all  proceedings  shall  be  recorded  in  its  books 
of  minutes,  by  its  secretary  and  shall  be  preserved.  Such  board 
may  designate  a  clerk  or  deputy  clerk  of  said  court  for  one  of 
said  districts  to  act  as  secretary  of  said  board,  and  from  time  to 
time  substitute  another  and  fix  a  compensation  to  be  paid  for 
such  service,  not  exceeding  the  sum  of  five  hundred  dollars  per 
annum.  Such  board  may  also  designate  an  attendant  of  audi 
court  to  act  as  attendant  of  said  board,  and  from  time  to  time 
substitute  another,  and  fix  a  reasonable  compensation  to  bo  jmid 
for  such  service.  Such  board  shall  establish  public  rules  relative 
to  its  meetings,  which  as  far  as  possible  shall  be  held  at  regular 
times,  to  the  keeping  and  preservation  of  ita  minutes  and  to  the 
public  inspection  of  the  same  under  the  care  of  the  secretary  at 
reasonable  times. 

L.   1901,   cb.  466,   S   1474;  L.   1904,  cb.  735;  L.  1907,  ch.  003. 
8   12.   [AmM,   100:t,   1907,   1908.]     Board   to   make    rnies. 

Said  board  of  justices  shall  adopt,  and  may  from  time  to  time 
amend  or  add  to  rules  relating  to  the  following  subjects: 

1.  As  to  the  hours  at  which  court  shall  be  opened  on  each  day, 
and  what  officers  shall  be  in  attendance. 

2.  As  to  the  order  of  business  and  manner  of  its  discharge. 

3.  As  to  the  maimer  in  which  the  clerks,  deputy  clerks,  assist- 
ant clerks,  stenographers,  interpreters,  attendants  and  employees 
shall  perform  their  duties,  the  manner  of  keeping  records  and 
papers,  the  collection  and  disposition  of  moneys  and  keeping 
accounts  of  the  same. 

4.  As  to  the  maintenance  of  order  in  and  al)out  the  courts  and 
offices  thereof. 

5.  As  to  the  forms  and  practices  in  said  court. 

6.  As  to  a  calendar  in  each  district  of  actions  reservetl  gen- 
erally, to  which  actions  may  be  transferred  notwithstanding  the 
provisions  of  section  one  hundred  and  ninety-three  and  one  hun- 
dred and  ninety-four  of  this  act. 

7.  As  to  trial  calendars  and  the  transfer  for  trial  from  one 
part  to  another  in  the  same  district  of  special  proceedings  and 
of  actions  not  necessarily  triable  in  a  part  designated  for  jury 
trials  under  the  next  section  of  this  act.  The  said  board  may 
also  provide  for  the  transfer  from  any  part  to  a  jury  trial  part 
in  the  same  district  of  any  special  proceeding  or  any  action  triable 
by  jury. 

8.  As  to  the  reports  to  the  comptroller  by  the  clerks  of  the  dis- 
bursement by  them  of  the  moneys  paid  to  them  upon  demands 
for  jury  trials  and  as  \n  the  payment  to  the  comptroller  of  the 
city  of  New  York  of  nny  surplus  of  said  moneys  after  the  pnv- 
ment   therefrom    of   th     fees   for   serving  jurors   and   of   jaronL 
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Such  rules  shall  be  submitted  to  the  presicling  justices  of  the 
appellate  divisious  of  the  first  and  second  departments  of  the 
supreme  court,  and  when  approved  bj'  them  shall  go  into  effect 
and  have  the  force  of  Jaw. 

L.  1901,  ch.  466,  {  1375;  L.  1903.  cb.  282;  U  1904,  ch.  588;  L.  1907,  cb. 
608;  L.  1908,  cb.  481.  In  effect  Sept.  1,  1908. 

8   13.   [Am*d»  1807,  1808.]    Pnrts  of  court;  bow  lield. 

The  board  of  justices  shall  from  time  to  time  establish  parts 
of  said  court  and  shall  assign  justices  to  hold  the  seTcral  parts 
80  established,  but  no  justice  shall  be  assigned  to  sit  outside  of 
the  borough  for  which  he  was  elected  or  appointed,  excepting 
in  one  of  the  cases  specified  in  section  thirteen  hundred  and 
fifty-five  of  the  Greater  New  York  charter,  as  amended  by 
chapter  six  hundred  and  three  of  the  laws  of  nineteen  hundred 
and  seven.  No  justice  shall  sit  in  any  one  district  for  two  suc- 
cessive months,  nor,  in  the  borough  of  Manhattan,  for  more  than 
three  months  in  any  one  year,  nor  in  the  boroughs  other  than 
Manhattan  for  more  than  the  minimum  number  of  months  under 
a  system  of  complete  rotation  by  the  justices  within  such  bor- 
oughs respectively.  Of  the  parts  so  established  in  the  borousrhs 
of  Manhattan  and  the  Bronx  one  or  more  parts  in  each  district 
shall  be  designated  for  the  trial  by  jury  of  all  actions  triable  in 
that  district  in  which  a  defendant  is  not  under  arrest.  Said 
board  shall  provide  for  the  transfer  of  every  such  action  to  one 
of  the  parts  in  which  it  is  triable  and  shall  prescribe  on  what 
days  jury  trials  shall  be  had  in  each  part  so  designated  and  such 
trials  shall  have  a  preference  on  such  day. 

Am'd  by  L.   1907.   cb.   603;   L.   1908,   ch.    481.     In  effect  Sept.   1,   1908. 
S   14.  Concurrence  of  majority. 

The  concurrence  of  a  majority  of  all  the  members  of  said  board 
shall  be  necessary  to  adopt  any  resolution  thereof. 

L.  1901,  ch.  466.   S  1376. 

{  16.  Actions  may  be  eontlnned  before  another  Jnntlce. 

The  trial  of  an  action  or  special  proceeding  may  be  continued 
from  day  to  day,  or  from  one  day  to  any  other  day  or  days  until 
the  same  is  finished.  A  special  proceeding  commenced  before  one 
justice  may  be  continued  before  any  other  justice  having  juris- 
diction of  the  subject-matter,  the  same  as  though  it  had  been 
originally  commenced  before  him.  A  transcript  of  any  proceed- 
ings had  before  either  of  said  justices,  or  of  any  paper  filed  with 
the  clerk,  or  of  the  minutes  of  any  testimony  taken  by  or  beffn"^ 
said  jystice,  certified  by  the  clerk  or  said  justice  to  be  correct, 
shall  be  presumptive  evidence  of  the  facts  therein  coutwined. 

S  10.  Deatb  or  removal  of  Juiitlce  not  to  inipnlr  pro- 
ceedlnflTH,  et  cetera. 

No  process,  action,  judgment,  execution  or  proceeding  shall 
abate  or  be  discontinued  by  reason  ^.f  the  death,  removal  from 
otBce,  or  vacancy  in  office  of  any  justice,  but  the  respective  suc- 
cessor in  office  of  the  said  justice  shall  proceed  to  hear,  try, 
determine  and  give  judgment  in  and  upon  the  same,  and  upon 
all  matters  and  things  pending  before  and  undecided  or  not  acted 
upon  or  indorsed  by  their  predecessors  in  ofilce,  with  the  same 
powers,  jurisdiction,  and  authority,  as  their  predecessors  had- 
L.   1867,  ch.  844;  L.   1882,   cb.  410.   fi   1390. 
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S  17.  [AmM,  leOT.]     Court;  where  held. 

The  said  court  shall  be  held  in  each  of  the  districts  in  one  or 
more  parts  as  fixed  by  the  board  of  justices,  by  the  justi*^  rr 
justices  assigned  to  hold  such  parts,  at  the  places  providod  by 
the  commissioners  of  the  sinking  fund,  and  in  accordance  with 
law,  at  such  hours  in  every  judicial  day  or  so  often  as  th«  board 
of  justices  of  the  municipal  court  shall  direct,  and  must  cvm- 
tinue  in  session  so  long  as  the  public  interest  rt-quires;  and  it 
shall  be  the  duty  of  the  commissioners  of  the  sinkini;  fund  to 
provide  a  suitable  place  for  the  holding  of  said  court  in  each 
of  said  districts,  provided  tbat  more  than  one  place  for  holdinjr 
such  court  may  be  provided  at  any  time  after  this  act  tak(»s 
effect  in  any  district,  if  the  said  board  of  justices  shall  certify 
that  the  public  convenience  requires  such  ad<litional  numfier  of 
places. 

lu  each  of  the  districts  in  the  borouph  of  Manhattan  there 
shall  on  every  day  of  the  year  except  only  Saturdays,  8nn<lays 
and  lepal  holidays,  during  each  month  of  the  year  excepting 
July  and  August,  be  open  from  at  least  nine  oV-lock  in  the  fore- 
ncion  to  four  o'clock  in  the  afternoon  at  least  one  part  of  said 
court  with  one  of  the  justices  of  said  court  in  attendance  therein, 
who  shall  hear  and  dispose  of  ex  parte  applications  and  shall 
try  actions  for  wajres,  summary  proceedings  and  such  other 
actions  or  proceedinps  as  may  be  piven  a  preference  by  the 
rules  of  the  board  of  justices,  and  attend  to  such  other  business 
as  may  be  directed  by  such  rules.  During  the  months  of  July 
and  August  such  part  shall  be  in  session  ns  aforesaid  in  each 
district  for  Jit  least  two  days  in  each  week. .  Similar  parts  may 
be  established  by  the  board  of  justices  to  sit  in  the  boroughs  of 
tlio  Prolix,  Brooklyn,  Queens  and  Richmond,  as  the  business 
of  said  court  m:iv  require. 

L.  1882.  oh.  410.  j}  1201;  U  10O1,  eta.  466,  S  1S71.  Am'd  L.  1907.  eh.  ons. 
In   otTort  Jnn.    1,    10O8. 

§   18.   .Senlfl. 

The  s:ii<l  court  in  each  district  shall  have  official  seals  fur- 
nished jit  the  exix^nse  of  the  city,  on  which  shall  l>e  engraved 
the  sinns  of  the  state  of  Xew  York,  "  Boro'igh  of  Manhattan** 
for  whatever  the  borough  mav  be),  **  First  District*'  (or  what- 
ever the  district  may  be),  but  nothing  hiM'cin  contained  shall 
authorize  such   court  to  issue  certificates  of  naturalization. 

L.    18.S2,    rh.    410.    |   J2«J;   L.    J901,    ch.   466,    §    1372. 
$  ll>.  AcceHii   to    cAnrt-fionneft. 

The  justices  of  said  court  shnll  have  access  and  possession  of 
the  courf-hoiis(^s:  and  it  shall  be  the  duty  of  the  board  of  alder- 
men of  the  city  of  Xew  York  and  its  several  officers  charged 
with  duties  in  that  behalf  to  supply  and  pay  for  whatever  m:>r 
be  Tie^'ess.'iry  for  the  transaction  of  the  business  of  paid  conrt, 
and  llie  justices  th(»reof,  and  to  supply  all  proper  accommtnla- 
tlons.  b()«tks.  stationery  and  furniture,  and  to  pay  all  salaries, 
conipeusatiniis  and  (expenses  and  disbursements  herein  authorized, 
and  the  board  of  es'tlmate  and  apportionment  shall  annually 
include  In  its  final  estininte  such  sums  as  may  be  necessary  to 
pay  the  snnie, 

L.    llml.    .'i.    4«fl,    9    1:^80. 

S  20.  Cocl^.  raleM  of  Mnfircme  court  nprtlcaMei  ^rk««. 

The  provisions  of  the  code  of  civil  procedure  and  rules  and 
refnilnt'«»'i^  of  the  supreme  conrt  as  they  mny  be  from  time  fa 
time,  shrill  nT>plv  to  the  municipal  court  as  far  as  the  same  ran 
he  luaile  nT)i>Iir'able.  and  are  not  in  conflict  with  the  pTo\ii»ion8  of 
this  act:  in  case  of  such  conflict  this  act  shall  'rovern. 

U    1001,    rh.    4n^.    S    1^77. 
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TITLE  XX. 
Actions;  suzamons;  parties. 

Sec.  26.  In  what  district  brought. 

26.  Actions;   how  oominenccd. 

27.  Snmmons;  requisites. 

28.  Form  of  summons. 

29.  Summons;  corporation  connscl  may  Issue,  et  cetera. 

30.  Service;  alias. 

81.  Method  of  senrico. 

32.  Order  for  service  of  summons,  when  defcodaut  not  found. 

33.  How  such  service  must  be  made. 

34.  Papi^rs  to  be  filed;  proof  of  service. 
86.  Defendant  when  allowed  to  defend. 

36.  Who  may  serve  summons,  et  cetera. 

37.  Beturn  day. 

38.  Indorsement  upon  summons. 

80.  Indorsement  upon  summons  where  execution  against  the  person   may 
issue. 

40.  Parties;  appearance  of. 

41.  Guardian  ad  litem. 

42.  Parties;  who  may  be  Joined. 

43.  Application  of  this  article  to  defendants  jointly  liable. 

44.  TVhere  employee  is  party. 

45.  Who  may  petition  for  leave  to  prosecute  as  a  poor  peraen. 

46.  Contents  of  petition. 

47.  Order  and  petition  to  be  filed;  when  counsel  assUrned. 

48.  When  leave  may  be  annulled. 

49.  When  defendant  may  defend  as  a  poor  person,  et  cetera. 

60.  Defendant's  order. 

61.  Leave  may  be  annulled  as  In  cas(«  of  plaintiff. 
52.  Api>eal  whore  plaintiff  or  defendant  poor  person. 
63.  Costs  in  favor  of  petitioner. 

S  25.    [Am'd,  1004,   1907.1      In  what  Aintrlet  bronnrlit. 

All  action  or  proceeding  of  which  the  municipal  court  has  juris- 
diction must  be  brought: 

1.  lu  a  district  in  which  either  the  plaintiff  or  defendant  or 
one  of  the  plaintiffs  or  one  of  the  defendants  resides,  unless  all 
the  plaintiffs  or  all  the  defendants  reside  out  of  the  city  of  New 
York,  in  which  case  the  action  or  proceeding  may  be  brought  in 
said  court  in  any  district;  provided,  however,  that  whenever  any 
action  shall  be  brought  by  the  assignee  of  the  cause  of  action, 
such  action  shall  upon  the  demand  of  a  defendant  made  as  pro- 
vided in  subdivision  four  of  this  section,  be  transferred  to  the 
district  in  which  the  defendant  resides  and  the  court  must  make 
an  order  for  such  transfer,  as  provided  in  subdivision  four  of 
this  section. 

2.  If  the  defendant  be  a  corporation  created  by  law,  in  a  dis- 
trict in  which  the  plaintiff  or  either  of  Ihe  plaintiffs  resides,  or 
in  wliich  (if  it  be  a  corporation)  it  transacts  its  general  business 
or  keeps  an  oflice  or  has  an  agency  established  for  the  transac- 
tion of  business  or  is  established  by  law,  except  the  corporation 
of  the  city  of  New  York,  which  may  sue,  or  be  sued  in  any  dis- 
trict, except  as  provided  for  in  subdivision  five  of  this  section. 

3.  By  plaintiffs  not  residing  in  the  city  of  New  York,  in  the 
district  in  which  the  defendant,  or  one  of  the  defendants  resides, 
and  against  a  defendant  or  defendants,  not  residing  in  said  city, 
in  the  district  in  which  the  plaintiff  or  one  of  the  plaintiffs  re- 
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sides;  but  where  all  the  parties  reside  out  of  said  city,  the  action 
may  be  brought  in  any  district.  No  person  who  shall  have  a 
place  in  said  city  for  the  regular  transaction  of  business  shall  be 
deemed  a  non-resident  under  the  provisions  of  this  act, 

4.  If  the  district  in  which  the  actioju  or  proceeding  is  brought 
is  not  the  proper  district,  the  action  may,  notwithstanding,  be 
tried  therein,  unless  the  action  is  transferred  to  the  proper  dis- 
trict before  trial  upon  demand  of  the  defendant  made  upon  or 
before  the  joinder  of  issue  in  writing  or  in  open  court,  followed 
by  the  consent  of  the  plaintiff  given  in  like  manner,  or  the  order 
of  the  court.  The  demand  must  specify  the  district  to  which 
defendant  requires  the  action  to  be  transferred.  The  court  must 
make  such  order  when  the  district  in  which  the  action  or  pro- 
ceeding is  brought  is  not  the  proper  district,  as  specified  in  this 
section  or  the  next  one,  if  such  demand  be  made. 

5.  All  actions  by  or  on  behalf  of  the  city  of  New  York  to 
recover  a  penalty  or  fine  for  a  violation  of  any  corjioration  ordi- 
nance, when  the  amount  of  such  penalty  or  fine  shall  not  exceed 
five  hundred  dollars,  must  be  brought  in  the  district  in  which  the 
violation  of  such  ordinance  happened  or  occun.-d.  And  all  ac- 
tions to  recover  a  penalty  or  fine  for  a  violation  of  any  provision 
of  the  sanitary  code  or  of  any  regulation  of  the  fire  commissioner 
or>  of  any  laws  or  ordinances  which  either  the  health  or  fire 
department  is  authorized,  empowered  and  especially  charged  to 
enforce,  where  the  amount  of  such  penalty  or  fine  shall  not  ex- 
ceed five  hundred  dollars,  must  be  brought  in  the  district  in 
which  such  violation  happened  or  occurred. 

6.  An  action  pending  in  said  court  may  upon  consent  be  trans- 
ferred by  an  order  by  any  justice  of  said  court  to  a  district  other 
than  that  in  which  it  is  pending. 

L.  1901.  cb.  466,  &  1370.  am'd  by  ch.  83.  L.  1004.  and  by  L.  1004.  ch.  e25; 
L.    1907,   ch.    605.    In   effect  Jan.    1.    1908. 

S  26*  Action;  hoipr   conimenoed. 

An  action  brought  in  the  municipal  court  of  the  city  of  New 
York,  must  be  commenced  by  the  service  of  a  summons,  or  the 
voluntary  appearance  of  and  joinder  of  issues  by  the  parties. 

L.    1882,   ch.   410.    S   1296. 
§  27.  Summons  I  reanlnltea. 

The  summons  must  be  addressed  to  the  defendant  by  nnme,  or 
if  his  name  be  unknown,  by  a  fictitious  name,  and  must  summon 
him  to  appear  before  the  court,  at  the  conrt-room  thereof,  and  at 
the  time  specified  therein,  to  answer  the  complaint  of  the  plaintiflT. 
and  niuxt  state  the  amount  for  which  the  plaintiff  will  take  judp- 
niont  if  the  defendant  fail  to  appear  and  answer;  it  niuRt  he 
issnt^d  and  subscribed  by  the  clerk  of  the  court  in  the  district 
out  of  whioh  the  same  is  issued,  or  by  his  assistant  in  the  nnme 
of  suih  clerk,  except  as  provided  in  section  twenty-five  of  this  act, 

L.    1SS2.    ch.   410.    9   1297. 

§  28.  Form   of  Mnmnionii. 

The  summons  must  bo  substantially  in  the  followinfr  form,  tb^ 
blanks  being  properly  filled  out. 
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MUNICIPAL  COURT  OF  THE  CITY  OF  NEW  YORK. 
Borough  of  ,  district 


plaintiff^ 
against 


Summozis. 


defendant. 
To  the  above  named  defendant: 

You   are   hereby   summoned   and    required   to    appear   in   this 
action  in  the  municipal  court  of  the  city  of  New  Yorlc,  borough 

of , district,  in  the  court  room  thereof, 

at ,  in  the  city  of  New  York,  on  the day  of 

19. ,,  at o'clock  in  the  forenoon,  to  answer 

the  complaint  of  the  plaintiff  in  this  action,   who,   if  you  then 
fail  to  appear  and  answer  will  take  judgment  against  you  for 

the  sum  of dollars,  with  Interest  from  the day 

of  ,  19.  .f  together  with  the  costs  of  this  action. 

Dated,  New  York, 19. .. 


[New.]  Clerk. 

S  29.  [Am'd,  1905.]  Sfiinmons)  attorney-areneral  and  corpo* 
ration  connMel  may  iasne,  et  cetera. 

In  any  and  all  actions  brought  in  the  name  of  the  people  of  the 
state  of  New  York  by  the  attorney-general  or  in  the  name  of  the 
city  of  New  York,  or  of  any  department,  board,  or  officer  thereof, 
by  the  corporation  counsel  of  the  city  of  New  York,  as  attorney 
for  said  city,  or  said  department,  board  or  officer  thereof,  to 
recover  a  penalty  or  penalties  for  the  violation  of  any  laws  or 
ordinance,  the  summons  may  be  issued  out  of  said  court  by  the 
attorney-general  or  by  the  corporation  counsel  in  his  own  name 
without  the  same  being  subscribed  by  the  clerk  of  the  court 
where  such  action  or  actions  arc  brought,  and  in  such  actions  the 
attorney-general  or  the  corporation  counsel  shall  not  be  required 
to  pay  to  the  clerk  of  the  court  the  fees  in  the  action,  but  shall 
account  therefor  to  the  city  treasurer  and  shall  collect  the  same 
from  the  defendant,  when  jufigment  is  recovered;  and  no  fees 
or  costs  shall  be  demanded  of  the  people  of  the  state  of  New  York 
or  the  attorney -general  or  of  the  said  the  city  of  New  I'^ork,  or 
any  board  or  officer  thereof  in  any  such  suit  or  proceeding. 

L.  1901,  ch.  46a,  §  1384;  L.   1005,   ch.  73.       In  effect  March  17,   1905. 

I  30.  Service;  alimi. 

An  action  shall  be  deemed  commenced,  at  the  time  the  summons 
is  actually  delivered  for  service.  If  the  marshal,  or  other  person 
having  the  summons  to  servo,  cannot  find  the  defendant  so  as  to 
serve  him  therewith  as  required  by  this  act,  he  must  so  return, 
and  the  clerk  shall,  at  the  request  of  the  plaintiff,  if  made  between 
the  last  day  when  service  could  be  had  and  the  return  day  men- 
tioned in  said  summons  or  alias,  including  sucn  return  day,  con- 
tinue from  time  to  time  to  issue  another  summons,  to  be  known 
as  and  stamped  "alias,"  until  the  defendant  is  served. 

L.  1882,  ch.  410.  §  1303. 

g  81.  Method  of  service. 
The  summons  must  be  served  as  follows: 

1.  If  an  action  !»e  against  a  corporation,  by  delivery  of  a  copy 
to  the  president  or  other  head  of  the  corporation,  or  to  the  secre- 
tary, cashier,  or  managing?  agent  thereof,  !)ut  when  no  sueh  officer 
resides  in  the  city,  to  a  diroitor  resident  therein. 

2.  If  against  a  minor  under  the  age  of  fourteen  yours,  by  de- 
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livery  of  a  copy  to  such  minor,  and  also  to  his  fath<»r,  mother  or 
Kiiardian.  or  if  they  be  not  within  the  city,  theo  to  any  person  bav- 
ma:  the  care  or  controi  of  wild  minor,  or  with  whom  he  resides,  or  in 
whose  service  lie  is. 

3.  If  against  a  person  Judicially  declared  to  l>o  of  unsound  mind, 
or  incapable  of  conducting  his  own  alTairs  in  eonaequence  of  habitual 
drunkenness,  or  for  any  other  cause,  and  for  whom  a  committee  has 
1)een  appointed,  by  delivery  of  a  copy  to  such  committee  and  of  the 
defendant  personally. 

4.  In  all  other  cases  to  the  defendant  personally,  except  as  In  this 
act  otherwise  specially  provided. 

L  18S2.  ch.  410.  §  1300. 

S  IV2.  Or«ler  for  service  of  anniiiions)  when  defendant  not 
found. 

An  order  for  the  service  of  a  summons  upon  a  defendant  residing 
within  the  city,  may  be  made  by  the  court  in  the  district  In  which 
an  action  is  brought  after  an  alias  summons  has  been  duly  i»»u«»d, 
upon  satisfactory  proof  by  the  affidavit  of  a  person  not  a  party  to 
the  action,  and  the  return  of  a  marshal,  that  proper  and  diligent 
e(Toi*t  has  been  made  to  serve  the  summons  upon  the  defendant,  and 
that  the  place  of. his  sojourn  cannot  be  found,  or  if  he  is  within  the 
city  that  he  avoids  service  so  that  personal  service  could  not  >e  made. 
C.C.P.,i435L 

S  33.   HoKT  finch   nervioe  mnat  be  made. 

The  order  must  direct  that  the  service  of  the  summons  be  inade, 
by  leaving  a  copy  thereof,  and  of  the  order,  at  the  residence  of  the 
defendant,  with  a  person  of  proper  age,  if  upon  reasonable  applica- 
tion, admittance  can  be  obtained,  and  such  person  found  who  will 
receive  it ;  or,  if  admittance  cannot  be  obtained,  nor  such  a  person 
found,  by  affixing  the  same  to  the  outer  or  other  door  of  the  defend- 
ant's resid»>nce.  and  by  depositing  another  copy  thereof,  properly 
enclosed  in  a  post-paid  wrapper,  addressed  to  him.  at  his  place  of 
residence,  in  a  post-office  in  the  Iwrough  In  which  he  resides :  or  uiK>a 
proof  b(;ing  made  by  affidavit  that  no  such  residence  can  lu*  found, 
service  of  the  summons  may  be  made  in  such  manner  as  the  court 
may  direct. 

C.aP..§i3a 

$  34.   [AntM  1IMI01  Paper*  to  be  tiled  i  proof  of  nervfce. 

The  order,  and  the  papers  upon  which  It  was  granted,  must  he 
filed,  and  the  service  must  be  made,  not  less  than  six  days  l>efore 
the  return  day  of  the  summons ;  otherwise  the  order  become*  inop- 
erative. On  filing  an  affidavit  showing  service  according  to  the  order. 
the  summons  is  deemed  served  and  the  same  proceedings  may  be  taken 
thereupon,  as  If  the  personal  service  thereof  had  Iwen  made  exeent 
that  no  execution  against  the  person  shall  Issue  upon  a  judgment 
obtained  after  such  service.  The  summons,  when  returned  to  the 
cleric's  office,  shall  be  Indorsed  with  the  residence  or  post-office  address 
of  the  plaintiff,  and  also  the  name  and  post-office  address  of  tho 
attorney,  if  nnv.  Tlie  Indorsement  upon  the  summons  of  the  address 
of  the  plaintiff  shall  be  deemed  his  post-office  address  for  the  pur- 
pose of  the  service  of  papers  In  all  cases  where  papers  may  be  served 
upon  the  plaintiff. 
C.  C.  P..  §  437.  am'd  L  1909.  ch  46&    In effeet  Iby  SS.  1000. 

S  35.  Defendant  ^fvben  alloived  to  defend. 

Where  the  summons  Is  served,  pursuant  to  an  order  made  as, 
herein  prcscrlbod,  and  the  defendant  so  served  does  not  appear, 
he  or  bis  representative  must  upon  good  cause  shown  and  upon 
just  terms  bo  allowed  to  defend  the  action  at  any  time  within 
six  months  after  personal  service  of  written  notice  thereof:  or  tf 
such  notice  has  not  b<'en  served,  within  two  years  after  the  entrv 
of  the  Jud^mont.  Tf  the  defense  is  successful,  and  the  Judgment 
or  any  part  thereof  has  lieen  collected  or  otherwise  enforced, 
such  reBtltutlon  may  thereupon  l)e  impelled  as  the  court  directs, 
but    the    title    to   property    sold,    to   a   purchaser   In    good   faith    by 
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rirtue  of  nn  execution  issued  upon  tbc  judgment,  shall  not  b« 
affected  thereby. 

C.   C.   P.,  f  445. 

1 36.  AVlfto   may   serve   iiiiinnions,   ef   cetera* 

The  summons,  and  in  a  proper  case  a  copy  of  the  complaint, 
or  a  precept  in  summary  proceediugR,  may  be  served  by  a  marshal 
or  by  any  person  not  a  party  to  the  action,  who  is  over  the  age 
of  eighteen  years.  Proof  of  service  by  such  person  other  than  a 
marshal  must  be  made  by  his  aflldavit  which  must  state  the  par- 
ticular place,  time,  and  manner  of  service,  and  that  the  alliant 
knew  the  person  so  served  to  be  the  person  mentioned  and 
described  in  the  summons  as  defendant  therein. 

L.  1882,  ch.  410,   f  1301. 

137.  Retarn  day. 

The  return  day  mentioned  in  the  summons  must  not  he  more 
than  twelve  days  from  its  date  and  except  In  the  case  where  an 
order  of  arrest  hpd  been  issued,  must  be  served  at  least  six  days 
before  the  time  of  apearance. 

L.  1882,   ch.  410,   I  1298. 

1 38.  Indorsement  npon  nnmmons. 

In  an  action  to  recover  a  penalty  or  forfeiture  given  by  a 
.statute  or  ordinance  if  a  copy  of  the  complaint  is  not  delivered 
to  the  defendant  with  a  copy  of  the  summons,  a  general  reference 
tp  the  statute  or  ordinance  must  be  indorsed  upon  the  copy  of 
the  suntmons  so  delivered  in  the  following  form:  "  According 
to  the  provisions  of,"  et  cetera;  adding  such  a  description  of  the 
statute  or  ordinance  as  will  identify  it  with  convenient  certainty, 
and  also  .specifying  the  section  if  penalties  or  forfeitures  are 
given,  in  different  sections  thereof,  for  dififerent  acts  ^r  omissions, 
and  the  proof  of  service  of  such  summons  must  show  that  the 
copy  served  on  the  defendant  likewise  had  such  indorsement 
thereon. 

C.  C.  P.,  f  1807. 

1 30.  Indor«ement  vpon  avnimoniii  fri&ere  exeeutlon 
aflralnst  the  peraon  may  be  Imned. 

In  an  action  vfhere  an  execotion  may  issue  against  the  person 
upon  a  judgment  rendered  in  favor  of  the  plaintiff,  unless  a 
verified  complaint  is  served  with  the  summons,  a  general  refer- 
ence to  that  fact  must  be  indorsed  by  the  i^lerk  upon  the  sum- 
mons and  upon  the  copy  to  be  served  on  defendant  in  the  follow- 
ing form:  **  Plaintiff  claims  defendant  is  liable  to  arrest  and 
imprisonment  in  this  case."  In  the  event  of  there  being  no  such 
indorsement,  no  execution  against  the  person  shall  issue,  and  the 
proof  of  service  of  such  summons  must  show  that  the  copy 
served  on  the  defendant  likewise  had  such  indorsement  upon  it. 

[New.l 

|40.  Partien^  appearance  of. 

A  party  to  an  action  in  the  municipal  court  of  the  city  of  New 
York,  who  Is  of  full  age,  may  appear  and  prosecute  or  defend  the 
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same,  in  person  or  by  an  attorney,  at  his  election,  unless  he  has 
been  judicially  declared  to  be  incompetent  to  manage  his  affairs. 

0.  C.  P.,  f  2886;  see,  also,  L.  1882.  cb.  410.  f  1294. 

§41.  GnardfAit  ad  litem. 

When  n  guardian  is  necessary  he  must  be  appointed  by  the 
court  as  follows: 

1.  If  the  infant  be  plaintiff,  the  appointment  must  be  made 
before  the  summons  is  issued,  upon  the  application  of  the  infant, 
if  he  be  of  the  age  of  fourteen  years  or  upwards;  if  under  that 
aire,  upon  the  application  of  some  relative  or  friend.  The  con- 
Kcnt  in  writing  of  the  piardian  to  be  appointed  and  to  t)e  resi>on- 
sible  for  costs,  if  he  fail  in  the  action,  must  be  filed  with  the  clerk 
of  the  court,  in  the  district  in  which  the  action  is  brought,  except 
in  cases  where  a  free  summons  is  provided  for  by  this  act. 

2.  After  the  service  and  return  of  a  summons  against  an  infant 
defendant  no  other  proceedings  shall  be  taken  in  the  action,  until 
a  person  has  been  appointed  to  appear  as  his  guardian  for  the 
purpose, of  the  action.  Upon  the  nomination  of  the  defendant, 
the  court  must  appoint  a  proper  person  for  that  purpose.  If  the 
defendant  does  not  appear  upon  the  return  of  the  summons,  or 
if  he  neglects  or  refuses  to  nominate,  the  court  may,  on  the  appli- 
cation of  the  plaintiff,  appoint  any  proper  person  as  his  guardian. 
The  written  consent  of  the  person  so  appointed,  must  be  filed 
with  the  clerk  of  the  court  before  his  appointment.  The  guardian 
^o  appointed  is  not  responsible  for  any  costs. 

C.  C.  P.,  S  2888;  L.  1882,  ch.  410,  f  1296. 

$42.  Pnrtleii;  -fvho  may  be  Joined. 

Parties  plaintiff  or  defendant  may  be  joined  as  follows: 

1.  All  persons  having  an  interest  in  the  subject  of  the  action, 
and  in  obtaining  the  judgment  demanded,  may  be  joined  as  plain- 
tiffs, except  as  otherwise  expressly  prescribed  in  this  act. 

2.  Any  person  may  be  made  a  defendant  who  has  or  claims 
an  interest  in  the  controversy  adverse  to  the  plaintiff,  or  who 
is  a  necessary  party  defendant,  for  the  complete  determination 
or  settlement  of  a  question  involved  therein,  except  as  other- 
wise expressly  prescribed  in  this  act. 

3.  Every  action  must  be  prosecuted  in  the  name  of  the  real 
party  in  interest,  except  that  an  executor  or  administrator,  a 
trustee  of  an  exi)ress  trust,  or  a  person  expressly  authorized  by 
statute,  may  sue,  without,  joining  with  him  tlie  person  for  whose 
benefit  the  action  is  prosecuted.  A  i>erson,  with  w^hom  or  in 
whose  name,  a  contract  is  made  for  the  benefit  of  another,  is  a 
trustee  of  an  express  trust,  within  the  meaning  of  this  section. 

4.  In  an  action  or  special  proceeding  a  married  woman  api>ears, 
prosecutes  or  defends  alone  or  joined  with  other  parties  as  if  she 
was  single.  It  is  not  necessary  or  proper  to  join  her  husband 
with  her  as  a  party  in  any  action  or  special  proceeding  affecting 
her  sepnrnte  property.  The  husband  is  not  a  necessary  or  proper 
party  to  an  action  or  si)ecial  proceeding  to  recover  damages  to 
the  person  or  estate  of  his  wife,  and  all  sums  that  may  be 
rpcovered  in  such  actions,  or  special  proceedings  shall  bo  the 
separate  property*  of  the  wife.  The  husband  is  not  a  necessary 
or  proper  party  to  an  action  or  special  proceeding  to  recover 
damages  to  the  person,  or  estate,  of  another  on  account  of  the 
wrongful  acts  of  his  wife  committed  without  Ills  Instigcktioiu 
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5.  Two  or  more  persons,  severally  liable  upon  the  same  written 
instrument,  including  the  parties  to  a  bill  of  exchange  or  a 
promissory  note,  whether  the  action  is  brought  upon  the  instru- 
ment, or  by  a  party  thereto  to  recover  against  other  parties  liable 
over  to  him;  may,  all  or  any  of  them,  be  included  as  defendants 
in  the  same  action,  at  the  option  of  the  plaintiff,  and  the  joinder 
of  a  person,  as  defendant  in  an  action,  with  another  person  as 
prescribed  in  this  section,  does  not  aflFect  his  right,  to  any  order 
or  other  relief,  to  which  he  would  have  been  entitled,  if  he  had 
been  separately  sued  in  the  action. 

0.  C.   P.,  {|  446-467,   3347. 

143.  Application  of  thin  article  to  defendants  Jointly 
liable. 

The  last  section  does  not  affect  a  defense  or  other  objection  of 
a  defendant,  growing  out  of  the  failure  to  join  in  the  action  two 
or  more  persons  jointly  liable;  and  as  regards  the  other  parties 
to  the  action,  persons  jointly  liable  are  regarded  as  one  party, 
for  every  purpose  contemplated  by  that  section. 

C.  C.  P.,  I  467. 

144.  'Where  employee  1«  party* 

When  an  action  is  brought  by  an  employee  against  an  employer 
for  services  performed  by  such  employee,  male  or  female,  the 
clerk  of  the  said  municipal  court  in  the  district  in  which  the 
action  is  brought,  shall  issue,  a  free  summons  when  the  plaintiff's 
demand  is  less  than  fifty  dollars  and  the  plaintiff  is  a  resident 
of  the  city  of  New  York,  and  proof  by  the  plaintiff's  own  affidavit 
that  he  has  a  good  and  meritorious  cause  of  action  and  of  the 
nature  of  such  action  and  of  said  plaintiff's  residence,  and 
whether  previous  application  therefor  has  been  made,  shall  be 
duly  presented  to  and  filed  with  the  clerk  of  the  municipal  court 
where  such  action  shall  be  brought  and  he  shall  not  demand  or 
receive  any  fee  whatsoever  from  the  plaintiff  or  his  agents  or 
attorneys  in  such  action,  unless  the  plaintiff  shall  demand  a  trial 
jury,  in  which  case  the  plaintiff  must  pay  to  the  clerk  of  the 
municipal  court  where  such  action  shall  be  pending  the  sum  of 
four  dollars  and  fifty  cents. 

L.  1882.  ch.  410,  f  1416;  L.  1887,  eta.  887. 

i4S,  Who  may  petition  for  leaire  to  pro«ecnte  an  a  poor 
person. 

A  person  whether  an  adult  or  infant,  who  alleges  that  he  has 
a  cause  of  action  against  another  person,  may  apply  by  petition 
to  the  court  for  leave  to  prosecute  as  a  poor  person,  and  to  have 
an  attorney  and  counsellor  assigned  to  conduct  his  action. 

O.  O.  P.,  8  468. 

146.  Contents  of  petition. 

The  petition  must  state: 

1.  The  nature  of  the  action  brought  or  intended  to  be  brought 

2.  That  the  applicant  is  not  worth  one  hundred  dollars,  besides 
the  wearing  apparel  and  furniture  necessary  for  himself  and  his 
family,  and  the  subject  matter  of  the  action  and  whether  he 
has  made  any  previous  application  for  leave  to  sue  as  a  poor 
penon.    It  must  be  verified  by  th^  applicant's  affidavit,  unleM 
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the  applicant  is  nn  infant  tinder  the  age  of  fourteen  years,  and 
In  that  case  by  the  affidavit  of  his  guardian  appointed  in  said 
action,  and  supported  by  a  certificate  of  a  counsellor  at  law  to 
the  effect  that  he  baa  examined  the  case  and  is  of  the  opinion 
that  the  applicant  has  a  good  cause  of  action.  The  petition  may. 
however,  be  verified  before  the  clerk  or  assistant  clerk  of  said 
municipal  court  in  the  district  in  which  the  action  is  brought, 
and  the  certificate  of  said  clerk  or  assistant  clerk,  that  he  has 
inquired  into  the  facts  of  the  case  and  that  in  his  opinion  the 
plaintiff  has  a  prima  facie  cause  of  action,  shall  have  the  same 
force  and  effect  as  the  certificate  of  an  attorney. 
0.  C.  P.,  i  460. 

§47.  Order  and  petition  to  be  iiledf  'vrlien  counsel  nu^ 
signed. 

The  court  to  which  the  petition  is  presented,  if  satisfied  of  the 
truth  of  the  facts  alleged,  and  that  the  applicant  has  a  good 
canse  of  action,  may,  by  order,  which  may  be  endorsed  on  peti- 
tion, admit  him  to  prosecute  ns  a  poor  person,  and  where  there 
is  a  certificate  of  a  counsellor  at  law,  as  prescribed  in  the  last 
section,  may  assign  to  him  an  attorney  and  counsel  to  prosecute 
his  action,  who  must  act  therein  without  eompensation.  Bnch 
petition  and  order  muat  be  filed  with  the  clerk  of  the  court  in 
the  district  in  which  the  action  is  brought. 

C.  C.  P.,  1 400. 

i4S.  Wlaen  leave  may  1»e  annmlled* 

If  the  person  so  admitted  is  guilty  of  deception  in  the  petition 
or  of  improiier  conduct  in  the  prosecution  of  the  action,  or  of 
wilful  or  unnecessary  delay,  the  court,  may  in  its  discretion, 
annul  the  order,  admitting  him  to  prosecute  as  a  poor  person: 
and  he  shall  thereafter  be  deprived  of  all  the  privileges  conferred 
thereby. 

0.  o.  P.,  s  4<a. 

149.  Whe^n  defendant  nar  defend  as  a  p«or  peraon,  ct 
*  cetera. 

A  defendant  in  an  action  in  said  court  may  petition  the^  court 
in  which  the  action  is  pending  for  leave  to  defend  the  action  as 
a  poor  person,  and  to  have  an  attorney  and  connsellor  assigned 
to  conduct  his  defense;  as  follows: 

1.  By  an  oral  application  made  in  open  court,  by  defendimt,  on 
the  retnrn  day,  and  a  statement  under  oath,  of  the  same  matters, 
respecting  his  ability  as  are  required  to  be  contained  in  a    petition 

'for  leave  to  proseciito  as  a  poor  person;  or 

2.  By  a  petition  vorified  before  the  clerk  or  assistant  clerk, 
accompanied  by  hi<?  certificate  relating  to  the  defense  in  the  same 
manner  ns  pn»s(*rib(»d  in  section  forty-two  of  this  act;  or 

3.  By  a  vorified  petition  supported  by  a  certificate  of  a  coun- 
sellor at  law  relating  to  the  defense,  in  the  same  manner  as  pre- 
scribed in  wvtion  forty-two  of  this  act 

0.  C.  P.,  S5  463.  484. 

|RO.  Defondnnt*fi   order. 

The  court  to  which  the  application  is  made  or  petition  is  pre- 
sented as  prescribed  in  the  last  section,  if  satisfied  of  the  trnUi 
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of  the  facts  stated  as  to  defendant's  ability,*  and  that  the  appli- 
cant has  a  good  defense  if  proved  on  the  trial,  may,  by  order, 
admit  him  to  defend  as  a  poor  i)erKou  and  may  assign  counsel  to 
conduct  hi^  defense,  or  may,  in  case  or  vprificd  pleadinps,  direct 
the  clerk  or  assistant  clerk  of  said  court,  to  prepare  and  file  an 
answer,  verified  before  him  by  defendant,  or  may  a»«ijrn  a  coun- 
sellor at  law  present  in  court  to  prepare  and  file  an  answer  which 
may  be  verified  before  the  clerk  or  assistant  clerk  of  said  court. 

[Now.] 

f  ni.   lieave  may  be  annulled  an  in  cane  of  plaintiff. 

The  provisions  relating  to  an  order  to  bo  made  upon  an  appli- 
cation for  leave  to  prosecute  as  a  poor  person  and  the  proceed- 
ings subsequent  thereto  apply  to  an  or<ler  and  subsequent  pro- 
ceedings upon  an  application  for  leave  to  defend  as  a  poor  person. 

0.  0.  P.»  I  405. 

# 
9  52.  Appeal  ^vhere  plaintiff  or  defenclant  poor  pervon. 

An  order  made  as  prescribed  in  this  article,  does  not  authorize 
the  petitioner  to  take  or  maintain  an  appeal  as  a  poor  person; 
but  where  an  appeal  is  taken  by  the  adverse  party  the  order  is 
applicable  in  favor  of  the  petitioner  as  respondent  in  the  appeal. 

c.  c.  P..  ?  46C. 

f  53.  Costs  In  ffn^or  of  petitioner. 

Where  costs  are  awarded  in  favor  of  a  person  who  had  been 
admitted  to  prosecute  or  defena  as  a  poor  person  as  prescribed 
in  this  article,  they  must  bo  paid  over  to  his  attorney,  when  col- 
lected from  the  adverse  partv  and  distributed  among  the  attor- 
neys and  counsel  assigned  to  the  poor  person,  as  the  owxirt  directs. 
C.  C.  P.,  1 467. 
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TITLE  m. 

PtoTislonal  remedies;  and  actions  to  foreclose  a  lien  on  a 

chattel. 

Article  1.  Order  •^  arreit. 

2.  ^tcacbment. 

3.  RepleTlD. 

4.  Action  to  foreclose  a  Uen  on  a  chattel. 

ARTICI^E  FIRST. 

Ordei'  of  arrest. 

See.  SB.  ProceM  to  be  served  hj  marshal. 

66.  In  what  caaes  order  of  arreat  to  bo  granted. 

67.  AffldaTit  and  undertaking  upon  granting. 
B8.  What  to  direct. 

68.  Papers  to  be  delivered  to  arrested  person;  proceedings  tliereopon. 

60.  Proceedings  in  case  Justice  Is  a  witness.  * 

61.  Plaintiff  to  be  notified  of  arrest. 

62.  Bail  or  deposit  before  return. 

63.  Ball  ma3'  bo  examined. 

64.  Ball  or  deposit  after  return. 

68.  When  and  how  defendant  to  remain  in  custody. 

66.  Duty  of  marshal- 

67.  Undertaking  by   arrested   defendant  on    appU'ing  for   adjournment. 

68.  Motion  to  discharge  from  arrest. 

69.  Privilege  from  arrest. 

70.  Sections  applicable  as  to  undertakings,  et  cetera. 

f  6S.  Procesa  to  be  serr-ecl  by  marsbal. 

Au  order  of  arrest,  warrant  of  attachment  or  reqiuisition  to 
replevy,  issued  by  or  out  of  the  municipal  court  of  the  city  of 
New  York,  shall  be  served  and  executed  by  a  marshal  of  the  city 
of  New  York. 

L.  1882,  ch.  410. 1 1302. 

S  so.  [Am'd,  1903.]  In  irbat  cases  order  of  arrest  to  be 
granted. 

An  order  to  arrest  the  defendant  must  or  may  be  granted, 
directed  to  any  marshal  of  said  city,  in  the'  following  cases,  but 
no  female  can  be  arrested  except  for  a  wilful  injury  to  person  or 
property: 

1.  In  an  action  for  the  recovery  of  damages,  in  a  caaae  of 
action  not  arising  on  contract,  when  the  defendant  is  not  a  resi- 
dent of  the  city  of  New  York,  or  is  about  to  remove  therefrom, 
or  when  the  action  is  for  a  wilful  injury  to  person  or  property. 

2.  In  an  action  for  a  fine  or  penalty,  or  for  money  or  property 
embezzled  or  wrongfully  misapplied  or  converted  to  his  own  ose 
by  a  public  officer,  or  an  officer  of  a  corporation,  or  an  attorney, 
factor,  broker,  agent  or  clerk,  in  the  course  of  his  employment  as 
such,  or  by  any  other  person  acting  in  a  fiduciary  capacity. 

3.  Where  the  defendant  has  been  guilty  of  a  fraud  in  contract- 
ing the  debt,  or  incurring  the  obligation  for  which  the  action  is 
brought,  or  in  concealing  or  disposing  of  the  property,  for  the 
taking,  detention,  or  conversion  of  which  the  action  is  brought, 
except  that  no  order  of  arrest  shall  be  granted  in  an  action  speci- 
fied in  this  subdivision  where  the  debt  contracted  or  the  obliga- 
tion incurred  over  all  payments  and  set-offs  or  the  property 
taken,  obtained  or  converted,  amounts  to,  or  is  valued  at  one 
hundred  dollars,  or  loss. 

4.  When  the  defendant  has  removed,  concealed,  or  disposed  of 
his  property,  or  is  about  to  do  so,  with  the  intent  to  defraud  hia 

1430 


MUNICIPAL  COURT  ACT. 

creditors,  except  that  no  order  shall  be  granted  in  such  an  action 
unless  the  plaintiffs  claim  or  demand  over  all  payments  and  set- 
offs exceeds  one  hundred  dollars. 
L.  1883,  ch.  410, 1  1904;  L.  1900,  ch.  156.    In  effect  April  8,  1908. 

f67«  Alllclairlt  and   vndertaklnflr   apon  srantlnar* 

Before  an  order  of  arrest  shall  issue,  the  party  applyinff  must 
prove  to  the  satisfaction  of  the  court,  by  the  afBdavit  of  himself 
or  some  other  person,  the  facts  on  which  the  application  Is 
founded,  and  the  amount  of  his  debt  or  claim  over  all  payments 
and  set-offs.  The  plaintiff  must  also  execute  and  deliver  to  the 
clerk  of  the  court,  in  the  district  in  which  the  action  is  broupht, 
a  written  undertakings  approved  by  the  court,  with  such  approval 
endorsed  thereon,  with  sufficient  surety  or  sureties,  to  the  effect 
that  if  the  defendant  recover  judgment  the  plaintiff  will  pay  to 
him  all  costs  and  extra  costs  that  may  be  awarded  to  the 
defendant,  and  all  damages  which  he  may  sustain  by  reason  of 
the  arrest  not  exceeding  the  sum  specified  in  the  undertaking, 
which  must  be  double  the  amount  claimed.  But  the  proof  and 
security  required  by  this  section  shall  not  be  necessary  where 
the  order  of  arrest  is  issued  for  the  violation  of  a  by-law  or 
ordinance  of  the  city  of  New  York,  or  for  the  recovery  of  a  pen- 
alty or  a  forfeiture  under  the  statutes  of  this  state,  where  the 
city  of  New  York  or  any  department  of  the  government  of  said 
city  authorized  by  statute  to  maintain  an  action,  or  of  the  people 
of  the  state  of  New  York  are  plaintiffs. 

L.   1882.  ch.  410,   |  1305. 

«  S8.  What  to  direct. 

An  ord€»r  of  arrest,  must  direct  that  the  summons  accompany- 
ing it  be  made  returnable  immediately  upon  the  arrest  of  the 
defendant,  and  it  must  specify  a  sum  in  which  the  defendant 
may  be  let  to  bail. 

L.   1882,  ch.  410,   {  1.307. 

9S9.  Pa  pern  to  be  delivered  to  arreiited  person;  proceed* 
Innrs  thereupon. 

The  marshal,  upon  arresting  the  defendant,  by  virtue  of  such 
an  order,  must  at  the  same  time,  serve  upon  him  the  summons, 
and  also  a  copy  of  the  order  of  arrest,  and  of  the  papers  upon 
whieh  it  was  grant(»d.  lie  must  forthwith  bring  the  defendant 
before  the  court.  In  the  district  in  which  the  action  is  brought. 
if  the  court  is  then  in  session;  otherwise  unless  hail  is  given,  as 
prescribed  in  section  sixty-two  of  this  act,  he  must  take  the 
defendant  to  the  jail  of  the  county  in  which  the  district  where 
the  action  is  brought  is  situate,  for  the  confinement  of  prisoners 
in  civil  causes.  The  keeper  thereof  must  confine  the  defendant 
therein.  On  the  next  day  thereafter  when  said  court  is  in  ses- 
sion, the  marshal  must  take  the  defendant  from  the  jail  and 
bring  him  before  the  court. 
L.   1882,   ch.  410,   I  1308. 

f  OO.  Proceedinir*  In  eaue  Jnntlce  Is  a  frltness. 

If  it  be  made  to  appear  by  the  affidavit  of  the  defendant  to  the 
satisfaction  of  the  justice  sitting  in  the  district  in  which  the 
action  is  brought,  that  such  justice  is  a  material  witness  in  the 
action,  the  marshal  must  immediately  take  the  defendant  before 
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ttc  court  in  au  adjoining  district  named  by  said  justice,  which 
must  talve  copnizance  of  tho  action,  and  proceed  therein  the  same 
ns  if  the  order  of  arrest  had  been  issued  out  of  the  court  in  the 
latter  district. 

L.    1882,   c^.   410.   i  1309. 

K  ot.  Plaintiff  to   be  notified   of  arrest. 

The  marshal  making;  the  arrest  must  immediately  give  notice 
thereof  to  the  plaintiff,  and  endorse  on  tho  order  of  arrest,  and 
subscribe  a  certificate  stating  the  time  of  serving  the  same,  and 
of  giving  notice  to  the  plaintiff. 

L.   1882.  cb.  410,  f  1310. 

I  02.  Bail  or  deposit  before  return. 

The  defendant  may  give  bail,  by  delivering  to  the  marshal  a 
written  undertaking  to  tho  plaintiff,  in  the  sum  specified  in  the 
order  of  arrest,  executed  by  one  or  more  sureties,  to  the  effect 
that  the  defendant  will  attend  in  person  at  the  opening  of  the 
court  on  the  next  day  thereafter  when  it  is  there  in  session,  or 
he  may  deposit  with  the  marshal  the  sum  specified  in  the  onler 
of  arrest.  In  either  case  the  marshal  must  forthwith  release  him 
from  custody. 

L.   1882,  ch.  410,   |  1311. 

f  03.  Bail  mar  be  examined. 

Whore  bail  is  given  as  prescribed  in  the  last  section,  the  officer 
taking  the  acknowledgment  of  the  undertaking  must,  if  tne  mar- 
Bhul  so  requires,  examine  under  oath,  to  a  reasonable  extent,  the 
persons  offering  to  bectune  bail,  concerning  their  property  and 
their  circumstances.  The  defendant  may  give  bail,  or  make  the 
doi)osit,  immediately  upon  his  arrest,  at  any  hour  of  the  day  or 
night;  and  he  must  have  reasonable  opportunity  to  seek  for  and 
procure,  bail,  before  beijiM  committed  to  jail.  Where  a  deposit 
is  made,  tho  money  deposited  must,  bt^fore  the  expiration  of  the 
next  day,  thereafter,  not  being  Sunday  or  a  public  holiday,  l»e 
paid  by  tho  marshal  into  court,  by  paying  the  same  directly  to 
tho  clork  in  tho  district  ia  which  the  action  Is  brought,  wnich 
said  doimsit  shall  be  regarded  as  an  undertaking,  and  shall  have 
the  same  force  and  effect  and  no  other. 

L.   1882,   oh.  410,   S  1312. 

§64.  Bail  or  depOMit  after  retnm. 

At  any  time  after  the  return  of  the  marshal,  and  before  final 
judgment,  the  court  may  admit  a  defendant  in  custody  to  bail. 
or  allow  him  to  make  a  deposit;  and  may  direct  his  release  upon 
his  giving  UiW  or  making  the  deposit  accordingly.  The  sum  to 
be  deposited  or  the  sum  specified  in  the  undertaking  of  the  bail. 
must  be  fixed,  and  the  sureties  in  the  undertaking  must  be 
approved  by  the  court,  which  must  be  satisfied  by  their  exam- 
ination, or  by  other  proof,  respectiiiff  their  mitficiency.  The 
undertaking  must  l>e  to  the  effect  that  the  defetidant  will  at  all 
times,  render  himself  amenable  to  any  mandate  whidli  may  be 
issued,  to  enforce  a  final  judgment  against  him  in  the  actioD. 

L.   1882,  cb.  410,   $  1S13. 
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{410.  Wlien  and  liotr  defendant  to  remain  In  cnatody. 

Unless  bail  is  givQu,  or  a  deposit  is  made,  an  prescribed  in  the 
last  three  sections,  the  defendant  must  remain  in  the  jail  by  Tirtue 
of  the  order  of  arrest,  until  final  judjrment  in  the  action;  and  if 
the  judgment  is  against  the  defendant,  until  the  retnm  of  an 
execution  against  property  issued  thereupon.  But  the  court  must 
direct  him  to  be  brought  into  court,  at  the  time  of  the  trial;  and 
it  may  in  its  discretion,  direct  him  to  be  brought  into  court  at 
any  other  time.  In  either  case  he  must  be  taken  from  the  jail, 
and  brought  into  court  accordingly.  Nothing  in  this  section  shall 
be  so  construed  as  to  prevent  a  defendant  at  .any  time  after  judg- 
ment from  being  admitted  to  the  jail  liberties  in  the  manner  pro- 
vided by  law,  whether  formal  execution  against  the  person  has 
issued  or  not. 

L.   1882,  cb.  410,   S  1314. 

8  00.  Duty  of  marslial. 

The  marshal  making  the  arrest,  or  another  marshal,  by  direc- 
tion of  the  court,  must  keep  the  defendant  in  custody,  unless  ho 
shall  give  the  security  for  his  appearance,  or  until  he  is  duly  dis- 
charged by  order  of  the  court;  but  in  no  case  can  such  detention 
exceed  forty-eight  hours,  excluding  Sundays  and  legal  holidays, 
from  the  time  of  his  first  being  brought  before  the  court,  unless 
within  that  time  the  trial  of  the  action  be  commenced,  and  for- 
mally proceeded  with,  and  resumed  without  any  interruption 
other  than  the  necessary  recess  of  the  court. 

L.    1882,   ch.  410,   H  1315,   13G3. 

S  07.  UndertaklniT  by  arrested  defendant  on  applylnflr  for 
adjournment. 

If  the  defendant  make  application  for  an  adjournment,  or 
demand  a  jury  trial  at  the  time  he  is  brought  before  the  court, 
before  it  can  be  granted,  he  must,  unless  he  has  given  bail  or 
made  a  deposit,  execute  an  undertaking,  with  one  or  more  sufla- 
cient  sureties,  to  be  approved  by  the  court,  which  approval  must 
be  indorsed  on  the  undertaking,  to  the  effect  that  he  will  appear 
on  the  adjourned  day,  and  not  depart  until  duly  discharged 
according  to  law,  or  until  after  the  trial  and  judgment,  and  that 
he  will  surrender  himself  into  custody  if  any  execution  be  issued 
upon  the  judgment  when  obtained  against  him  in  the  action. 

L.   1882,   ch.  410.   H  1315,   1363. 

I  08.  Motion  to  dischargre  from  arrest. 

A  defendant,  arrested  as  proscribed  in  this  article,  may,  with- 
out notice,  upon  the  appearance  of  the  plaintiff  before  the  court, 
or  at  any  time  afterwards  before  judgment,  upon  two  days'  notice 
given  personally  to  the  plaintiff,  or  to  his  agent  or  attorney  who 
appeared  for  him  before  the  court,  apply  to  the  court  for  an  order, 
discharging  him  from  arrest.  The  application  may  be  founded 
upon  the  papers  upon  which  the  order  of  arrest  was  granted,  and 
upon  the  complaint,  if  it  has  been  made.  The  court  must  grant 
the  application,  where  it  appears  that  the  case  is  not  within  the 
provisions  of  section  fifty-six  of  this  act.  The  court  must  also, 
upon  the  defendant's  application,  grant  an  order  discharging  him 
from  arrest,  if  the  plaintiff  fails  to  take  out  an  execution,  npon 
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r  jndgicient  in  his  faTor,  before  the  expiration  of  twenty-foUi 
bomrs  after  he  is  entitled  thereto. 

O.  C.  P.,  12801. 

169.  Privilege  from  arrest. 

This  article  does  not  abridge  or  otherwise  affect  a  priTilege 
from  arrest  given  by  law,  or  a  right  of  action  for  the  breach 
thereof.  A  privileged  person  is  entitled  to  be  discharged  from 
arrest,  by  the  order  of  the  court  before  which  he  is  brought, 
upon  proof,  by  affidavit,  of  the  facts  entitling  him  to  a  discharge; 
or  he  may  apply  for  and  obtain  an  order  for  his  discJiarge,  as 
prescribed  in  section  five  hundred  and  sixty-four  of  the  code  of 
civil  procedure. 
O.  C.  P.,  8  2904. 

f  70.  SectioAB  applicable  as  to  nndertakiniTBy  et  eetera. 

Sections  one  hundred  and  six  to  one  hundred  and  ten  of  this 
revision  inclusive  and  sections  one  hundred  and  twenty-seven  and 
one  hundred  and  twenty-eight,  in  so  far  as  they  relate  to  under- 
takings, sureties  and  justification,  apply  to  proceedings  under 
this  title,  and  the  exceptions  to,  and  examination  of,  sureties, 
whether  on  undertaking,  or  bail,  may  be  made  and  conducted, 
by  the  adverse  party,  as  prescribed  therein. 
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ARTICLE   SBCOND. 

Atta^ohment. 

Sec.  73.  When  may  be  granted. 

74.  Wbat  muet  be  shown  to  procure  warrant. 

75.  Contents  of  warrant. 

76.  Undertaking. 

77.  How  warrant  to  he  executed. 

78.  Attachment,  how  levied. 

70.  Certificate  of  defendant's  Interest  to  be  famished. 

80.  Person  refusing  certificate  may  be  examined. 

81.  Blarahal  may  maintain  action. 

82.  When  attachment  discharged,  et  cetera.    Property  to  be  restored  tt 

defendant. 

83.  Serrice  of  summons  and  warrant  of  defendant. 

84.  Undertaking  of  defendant. 

86.  Claim  by  third  person;  bond  and  dellrery  thereupon. 

86.  JTudgment  upon  bond. 

87.  Action  upon  undertaking  where  warrant  Is  Tacated. 

88.  Betum  by  marshal  attaching. 

89.  Application  to  vacate  or  modify  warrant  of  attachment. 

90.  Effect  of  Tacatlng  warrant. 

91.  Judgment  where  property  has  been  attached. 

92.  Sections  applicable  as  to  undertaking,  et  cetera. 

I  78.  Attachment,  wheii  may  be  vraated. 

A  warrant  of  attnchment  against  the  property  of  one  or  more 
defendants  must  be  granted,  upon  the  application  of  the  plainti£F» 
as  hereinafter  prescribed,  in  an  action  upon  one  or  more  of  the 
following  causes  of  action: 

1.  Upon  a  judgment. 

2.  Breach  of  a  contract,  express  or  implied. 
8.  Wrongful  conversion  of  personal  property. 

4.  Any  other  injury  to  personal  property,  in  consequenoe  of 
negligence,  fraud  or  misconduct. 

L.   1882,  ch.  410,  i  1316. 

i  74.  'What  muflt  be  ■ho'wn  to  procure  warrant. 

To  entitle  the  plaintiff  to  such  a  warrant,  he  most  show,  by 
affidavit,  to  the  satisfaction  of  the  court,  as  follows: 

1.  That  a  -sufficient  cause  of  action  exists  against  the  defend- 
ant to  recover  damages  for  one  or  more  causes  specified  in  the 
last  section.  If  the  action  is  upon  a  judgment,  or  to  recover  for 
breach  of  a  contract,  the  affidavit  must  show  that  the  plaintiff 
is  entitled  to  recover  a  sum  stated  therein,  over  and  above  all 
counterclaims  known  to  him. 

2.  That  the  defendant  is  either  a  foreign  corporation,  or  not 
a  resident  of  the  state;  or,  if  the  defendant  is  a  natural  person, 
and  a  resident  of  the  state,  that  he  has  departed,  or  is  about  to 
depart  from  the  county  where  he  last  resided,  to  a  place  outside 
the  city  of  New  York,  with  intent  to  defraud  his  creditors,  or  to 
avoid  the  service  of  a  summons,  or  keeps  himself  concealed, 
with  the  like  intent;  or  if  the  defendant  is  a  natural  person,  or 
a  domestic  corporation,  that  he  or  it  has  removed,  or  is  about 
to  remove  property  from  the  county  where  the  defendant,  being 
a  natural  person,  last  resided,  or  being  a  corporation,  has  kept 
its  principal  office,  to  a  place  outside  of  the  city  of  New  York, 
with  intent  to  defraud  his  or  its  creditors,  or  has  assigned,  dis- 
posed of,  or  secreted,  or  is  about  to  assign,  dispose  of,  or  secrete 
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property,  with  the  like  intent;  or  where  for  the  purpose  of  pro- 
curing credit  or  the  extension  of  credit,  the  defendant  has  made 
a  false  statement  in  writing,  under  his  own  hand  and  signature, 
or  under  the  hand  and  signature  of  a  duly  authorized  agent, 
made  with  his  knowledge  and  acquiescence,  as  to  his  financial 
responsibility  or  standing.  Or  that  the  defendant  being  a  natural 
person  of  full  npe,  and  a  resident  of  the  state,  has  been  continu- 
ously without  the  United  States  for  the  space  of  six  months  or 
more,  immediately  before  the  application  and  either  that  he  has 
not  made  a  designation  of  a  person  upon  whom  to  serve  a  sum- 
mons in  his  behalf  as  prescribe<k  in  section  four  hundred  and 
thirty  of  the  code  of  civil  procedure,  or  that  service  uiwn  the 
IKTson  so  designated  cannot  be  made,  with  due  diligence,  in  the 
county  where  the  person  making  the  designation  resides.  The 
affidavit  must  be  filed  in  the  office  of  the  clerk  of  the  court,  in 
the  district  in  which  the  action  is  brought  when  the  warrant  Is 
issued. 

L.    1882,  ch.   410,   }  1317. 

9  75.  Contents  of  irvar^ant. 

The  warrant  must  be  granted  by  the  court  at  the  time  when  the 
summons  is  issued,  and  must  be  issued  by  the  clerk  of  the  court 
in  the  district  in  which  the  action  is  brought,  and  it  must  Ik? 
indorsed  upon  or  annexed  to  the  summons.  It  must  be  subscribetl 
by  the  clerk,  and  must  briefly  recite  the  ground  of  the  attachment. 
tt  ftiust  require  the  marshal,  to  whom  the  summons  is  delivered, 
to  attach  on  or  before  a  day  specified  therein,  which  must  be  at 
least  six  days  before  the  return  of  the  summons,  and  safely  to 
keep,  as  much  of  the  defendant's  personal  property,  within  the 
city  of  New  York,  as  will  satisfy  the  plaintifTs  demand,  with  the 
coHtfi  and  expenses  and  to  make  return  of  his  proceedings  thereon 
to  the  court,  at  the  time  when  the  summons  Is  returnable.  The 
amount  of  the  plaintiff's  demand  must  be  specified  in  the  war- 
rant as  stated  in  the  affidavit.  Nothing  in  this  section  shall  be 
construed  to  prevent  a  valid  warrant  of  ftttacMment  ifwuing  in  a 
pt4pev  case  against  a  non-resident  of  the  city  of  New  York. 

Jj.   1882,  ch.   410,   $  1318. 

§76.  Undertaking. 

Before  gifanting  the  warrant,  the  conrt  most  reqaire  a  wtitten 
undertaking  to  the  defendant^  on  the  part  of  the  plaintiff,  with 
one  or  more  sureties,  approved  by  the  court,  to  the  effect  that,  if 
the  defendant  recovers  judgment,  or  the  warrant  of  attachment 
is  vacated,  the  plaintiff  will  pay  all  costs  which  may  be  awarded 
to  the  defendant,  and  all  damages  which  he  may  sastain  by  rea- 
son of  the  attachment,  not  exceeding  the  swm  specified  in  the 
undertaking,  which  must  bo  at  least  twice  the  amount  of  the 
plaintiff's  doniand.  ns  stated  in  the  warrant,  and  in  no  case  less 
than  two  hundred  dollars,  and  that  if  the  plaintiff  recovers  judg- 
ment, he  will  pay  to  the  defendant  all  money  received  by  him 
from  property  taken  by  virtue  of  the  warrant  of  attachment,  or 
Upon  any  bond  given  therefor,  over  and  above  the  amount  of  the 
judgmont  and  interest  thcroupon. 
Ti.   1882.  cb.   410,   f  1319. 
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I  7T.  How  -wtt^TTtLmt  to  he  exeented. 

The  marshal  to  whom  the  warrant  of  attachment  is  delivered 
must  execute  it  at  least  ejx  days  before  the  return  day  of  the 
summons,  by  levying  upon  so  much  of  the  property  of  the  defend- 
ant hereinafter  mentioned,  as  will  satisfy  the  plaintiff's  demand 
with  costs  and  expenses  and  must  safely  keep  the  same  to  be 
disposed  of  as  prescribed  in  this  title  and  must  immediately  make 
an  inventory  thereof  stating  therein  the  estimated  value  of  each 
article  or  item.    Such  levy  can  be  made  on  the  following  property: 

1.  Goods  and  chattels  of  the  defendant  found  in  the  city  of 
New  York  not  exempt  from  levy  and  sale  by  virtue  of  an  execu- 
tion including  money  and  bank  notes. 

2.  The  rights  or  shares  which  the  defendant  has  in  the  stock 
of  an  association  or  corporation  having  a  place  of  business  in  the 
city  of  New  York,  together  with  the  interest  and  profits  thereon, 
and  the  marshal's  certificate  of  the  sale  ther(M)f  entitles  the  pur- 
chaser to  the  same  rights  and  privileges,  with  respect  thereto, 
which  the  defendant  had,  when  they  were  so  attached. 

3.  Causes  of  action  arising  upon  contract,  including  bonds, 
promissory  notes,  or  other  instruments  for  the  payment  of  money 
only,  negotiable  or  otherwise,  whether  past  due,  or  yet  to  become 
due,  executed  by  a  corporation,  or  by  a  private  person,  either 
within  or  without  the  state,  which  belong  to  the  defendant,  and 
are  found  within  the  city,  and  the  levy  of  the  attachment  there- 
upon is  deemed  a  levy  upon,  and  a  seizure  and  attachment  of, 
the  debt  represented  thereby. 

L.  1882,  cU.  410,  f  1320;  C.  C.  P.,  |S  147,  148, 

§  78.  Attachment,  ho'w  levied. 

A  levy  under  a  warrant  of  attachment  upon  personal  property 
enpalilfi  of  manual  delivery,  including  a  bond,  a  promissory  note, 
or  other  instrument  for  the  payment  of  money,  must  be  made  by 
taking  the  same  into  the  marshal's  actual  custody.  He  must 
tlrfbreupon,  without  delay,  deliver  to  the  per.son  from  whose  pos- 
session the  property  is  taken,  if  any,  a  copy  of  the  warrant,  and 
of  the  affidavits  upon  which  it  was  granted.  ITpon  other  personal 
property,  it  must  oe  made  by  leaving  a  certified  copy  of  the  war- 
rant and  a  notice  showing  the  property  attached,  with  the  person 
holding  the  same;  or  if  it  con-sists  of  a  demand,  other  than  as 
specified  in  this  section  with  the  person  against  whom  it  exists 
or,  if  it  consists  of  rights  or  share.s  in  the  stock  of  an  association 
or  cori)orati.ou.  or  interests  or  profits  thereon,  with  the  president, 
or  other  head  of  the  association  or  corporation,  or  the  secretary, 
ca.shier,  or  managing  agent  thereof. 

G.  €V  P.,  I  649. 

I  70.  Certiflonte   of  defendant**   Interest  to  be  f arnislied. 

Ur>on  the  application  of  a  marshal,  holding  a  warrant  of  attach- 
ment, the  president  or  other  head  of  an  association  or  corpora- 
tion, or  the  secretary,  cashier,  or  managing  agent  thereof,  or  a 
debtor  of  the  defendant,  or  a  person  holding  property,  including 
a  bond,  promissory  note,  or  other  instrument  for  the  payment  of 
money,  belonging  to  the  defendant,  must  furnish  to  the  marsha*. 
a  certificate,  under  his  hand,  specifying  the  rights  or  number  of 
shares  of  the  defendant,  in  the  stock  of  the  association  of  corpo- 
rttiou,  with  all  dividends  declnred,  or  encumbrances  thereon,  or 
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the  nmount,  nature  and  description  of  the  property,  held  for  the 
benefit  of  the  defendant,  or  of  the  defendant's  interest  in  property 
so  held,  or  of  the  debt  or  demand  owing  to  the  defendant,  as  the 
case  requires. 

C.  C.  P.,  S  660. 

9  80.  Person  returning  ccrtlfleate  ma.r  be   examined. 

If  a  person,  to  whom  application  is  made,  and  prescribed  in  the 
last  section,  refuses  to  give  such  a  certificate;  or  if  it  is  made  to 
appear  by  affidavit,  to  the  satisfaction  of  the  court,  that  there  is 
reason  to  suspect  that  a  certificate  given  by  him  is  untrue,  or 
that  it  fails  fully  to  set  forth  the  facts,  required  to  be  shown 
thereby,  the  court  may  make  an  order,  directing  him  to  attend, 
at  a  specifiied  time,  at  the  court  in  the  district  in  which  the  action 
is  brought,  and  submit  to  an  examination,  under  oath,  concerning 
the  same. 

c.  c.  P.,  I  651. 

181.  Mnirshal  mar  maintain  aetlon. 

The  marshal  must,  subject  to  the  direction  of  the  court,  collect 
and  receive  all  debts,  effects,  and  things  in  action  attached  by 
him.  He  may  maintain  any  action  or  special  proceeding  in  his 
own  name  or  in  the  name  of  the  defendant,  which  is  necessary, 
for  that  purpose,  or  to  reduce  to  his  actual  possession  an  article 
of  personal  property,  capable  of  manual  delivery,  but  of  which  he 
has  been  unable  to  obtain  possession,  and  he  may  discontinue 
such  an  action  or  special  proceeding,  at  such  time  and  on  such 
terms,  as  the  court  directs. 

O.  C.  p..  i  666,  8ubd.  1. 

1 82.  IVhen  attachment  dtseharvedy  et  eetera,  propertr 
to  be  restored  to  defendant. 

Where  a  warrant  of  attachment  or  a  writ  of  replevin  is  vacated, 
or  annulled,  or  an  attachment  is  discharged,  upon  the  application 
of  the  defendant,  the  marshal  must,  except  in  a  case  where  it  is 
otherwise  expressly  prescribed  by  law,  upon  an  order  made  by 
the  court  to  that  effect,  deliver  aver  to  the  defendant,  or  to  the 
person  entitled  thereto,  upon  reasonable  demand,  and  upon  pay- 
ment of  all  costs,  charges  and  expenses,  legally  chargeable  by  the 
marshal,  all  the  attached  personal  property  remaining  in  his 
hands,  or  that  portion  thereof,  as  to  which  the  attachment  la 
discharged;  or  the  proceeds  thereof,  if  it  has  been  sold  by  him. 

C.  C.  P.,  1  709. 

{83.  Service  of  «nnftnkona  and  irarrant  on  defendant. 

The  marshal  must,  immediately  after  making  inventory,  and 
rt  least  six  days  before  the  return  day  of  the  summons,  serve  the 
^fummons,  together  with  the  warrant  of  attachment  and  inven- 
tory, upon  the  defendant,  by  delivering  to  him  personally  a  copy 
of  each,  if  he  can,  with  reasonable  diligence,  be  found  within  the 
city,  or  if  he  cannot  be  so  found,  by  leaving  a  copy  of  each,  cer- 
tified by  the  marshal  at  the  last  place  of  residence  of  the  defend- 
ant in  the  city,  with  a  person  of  suitable  age  and  discretion,  or 
if  such  person  cannot  be  found  there,  by  posting  them  on  the 
outer  door,  and  also  depositing  another  copy  of  each  m  the  post- 
olBce.  inclosed  in  a  sealed  post-paid  wrapper,  directed  to  the 
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defendant  at  hie  residence;  or  if  the  defendant  has  no  place  of 
residence  in  the  city,  by  delivering  them  to  the  person  in  whose 
possession  the  property  attached  is  found. 

L.  1S82,  ch.  410,  i  1321. 

184.  UndertakimK  by  defendajit. 

The  defendant,  or  his  attorney,  or  agent  in  his  behalf,  may,  at 
any  time  before  judgment  is  rendered  in  the  action,  execute  and 
deliver  to  the  marshal  an  undertaking  to  the  plaintiff  in  a  sum 
specified  therein,  at  least  twice  the  value  of  the  property  attached, 
as  stated  in  the  inventory,  with  one  or  more  sureties,  approved 
by  the  marshal  or  by  a  justice  of  the  court,  and  to  the  effect,  that 
if  the  judgment  is  rendered  against  the  defendant  and  an  exe- 
cution is  issued  thereupon,  within  six  months  after  the  giving  of 
the  undertaking,  the  property  attached  shall  be  produced  to 
satisfy  the  execution.  Thereupon  the  marshal  must  deliver  the 
property  to  the  defendant. 

L.  1882,  ch.  410,  I  1322. 

S  86.  Claim  bx  third  person)  bond  and  dell-rerx  there- 
upon. 

If  a  person,  not  a  party  to  the  action,  claims  any  property 
attached,  which  is  not  reclaimed  by  the  defendant,  as  prescribed 
in  the  last  section,  he  may,  at  any  time  after  the  seizure  and 
before  execution  is  issued  upon  a  judgment  rendered  in  the 
action,  execute  and  file  with  the  clerk  a  bond  to  the  plaintiff, 
with  one  or  more  sureties  approved  by  the  marshal  or  by  a 
justice.-  in  a  penalty  at  least  twice  the  value  of  the  property 
claimed,  and  conditioned  that,  in  an  action  upon  the  bond  to 
be  commenced  within  three  months  thereafter,  the  claimant  will 
establish  that  he  was  the  general  owner  of  the  property  claimed 
at  the  time  of  the  seizure;  or  if  he  fails  so  to  do,  that  he  will 
pay  to  the  plaintiff  the  value  thereof,  with  interest.  The  mar- 
shal must  thereupon  deliver  the  property  claimed  to  the  claimant. 

L.  1882.  cb.  410.  i  1323. 

ft  86.  Jadflrment  upon  bond. 

A  judgment  for  the  plaintiff,  in  an  action  upon  a  bond,  given 
ns  prescribed  in  the  last  section,  must  award  to  him  the  value  of 
the  property  seized  and  delivered  to  the  claimant,  with  interest 
thereupon  from  the  time  of  the  delivery.  If  the  amount  so  recov- 
ered exceeds  the  amount  which  the  plaintiff  recovers  in  the 
action  in  which  the  warrant  of  attachment  was  issued,  he  is 
liable  to  the  defendant  in  that  action  for  the  excess. 

L.  1882,  cb.  410.  f  1324. 

I  87.  Action  npon  nndertakingr  where  warrant  is  -Facated. 

If  the  warrant  of  attachment  is  vacated  or  annulled,  the 
defendant  may  maintain  an  action,  upon  the  bond  and  under- 
taking specified  in  the  last  two  sections,  in  his  own  name,  in  the 
same  manner  and  with  the  like  effect  as  the  plaintiff  might  have 
done  if  the  warrant  had  remained  in  full  force. 

L.  1882,  cb.  410,  |  1,12ft. 
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{  88.  Return  by   niarMhal  uttacliinff. 

The  marshal  executing  the  warrant  of  attachment  must,  at  the 
time  when  and  the  place  where  it  is  returnable,  make  a  return 
thereto,  under  his  hand,  stating  all  his  proceedings  thereupon. 
He  must  deliver  to  the  clerk,  with  the  return,  each  bond  or 
undertaking  delivered  to  him,  pursuant  to  any  of  the  foregoing 
provisions  of  this  article,  and  a  copy  certified  by  him,  of  the 
inventory  of  the  property  attachetl.  The  return  must  state  the 
manner  in  which  the  warrant  and  inventory  were  served,  and, 
if  they  were  served  otherwise  than  by  delivering  a  copy  thereof 
to  the  defendant  personally,  the  reason  therefor,  and  the  name 
of  the  person  to  whom  the  copy  was  delivered,  unless  his  name 
is  unknown  to  the  marshal;  in  which  case  the  return  must 
describe  him  so  as  to  identify  him,  as  nearly  as  may  be. 

L.  1882,  ch.  410,  i  1326. 

9  80.  Application  to  vacate  or  modify  Trarrant  of  nttacli- 
ment. 

A  defendant,  whose  property  has  been  attached,  may,  upon  the 
return  of  the  summons,  or  before  such  return  on  written  notice 
of  at  least  twenty-four  hours  to  the  plaintiff  or  his  attorney, 
apply  to  the  court  out  of  which  the  warrant  of  attachment  issued 
to  vacate  or  modify  it,  or  to  increase  the  plaintiflTs  security. 
Such  an  application  may  be  founded  upon  the  papers  upon  which 
the  warrant  was  granted;  or  upon  proof,  by  aflldavit.  on  the  part 
of  the  defendant,  or  upon  both.  If  it  is  founded  upon  proof  on 
the  part  of  the  defendant,  it  may  be  opposed  by  new  proof,  by 
atfidavit,  upon  the  part  of  the  plaintiff,  tending  to  sustain  any 
ground  for  the  attachment,  recited  in  the  warrant,  but  no  other. 
The  court  may,  upon  the  return  of  the  summons,  or  at  any  other 
time  to  which  the  action  is  adjourned,  vacate  the  warrant  of 
attachment  upon  hi*  own  motion,  if  he  deems  the  pa|)er8  upon 
which  it  was  granted  iusulBcient  to  authorize  it, 

li.  1882,  cb.  410,  I  132T. 

i  OO.  EfTcct  of  vaeatlngr  ^varrant. 

Vacating  the  warrant  of  attachment  does  not  affect  the  juris- 
di<?ti«>n  of  the  court  to  hear  and  determine  the  action,  where  the 
defendant  has  appeared  generally  in  the  action;  or  whore  the 
summons  was  servtvi  personally  upon  him,  or  where  judgirent 
may  be  taken  against  him,  as  being  indebted  jointly  with  anolhcT 
defendant,  who  has  been  thus  summoned  or  has  thus  appeared. 
In  every  other  case  the  justice  who  vacates  a  warrant  of  attnch- 
ment  against  the  property  of  a  defendant  most  dismiss  the  action 
as  to  him. 

L.  1882,  ch.  410.  §  1328. 

8  01.  Jadfi^ment  ^'liere  property  han  been  attaebed. 

Where  the  defendant  has  not  appeared,  and  the  summons  has 
not  been  personally  served  upon  him,  and  property  of  the  defend- 
ant has  l>con  duly  attached  by  virtue  of  a  warrant  which  has  not 
been  vacntcd.  the  court  must  proceed  to  hear  and  determine  the 
action;  but  in  an  action  sul>so(iuontly  brought,  the  judgment  in 
only  pr(»snnii)tive  evidence  of  the  indebtedness,  and  the  defend- 
ant is  not  barred   from   any   cnunterclaim   against  the  plaintiff, 

1I40 


MUNICIPAL  COURT  ACT. 

The  execntion,  issued  upon  a  judgment  so  rendered,  must  require 
the  marshal  to  satisfy  it  out  of  the  property  so  attached,  without 
containing  a  direction  to  satisfy  it  out  of  any  other  property. 

L.  1882,  oh.  410,  §  1329. 

{92.  Sectioaa  applicable  an  to  under  taking,  et  cetera. 

Sections  one  hundred  and  six  to  one  hundred  and  ten  of  thii 
revision;  inclusive,  anU  sections  one  hundred  and  twcnty-seve^ 
and  one  hundred  and  twenty-eight,  in  so  far  as  they  relate  to 
undertaking:,  sureties  and  justification,  apply  to  proceedings  undf^r 
this  title,  and  the  exceptions  to,  and  examination  of,  sureti?^. 
whether  on  undertaking,  or  bail,  may  be  made  and  conducted  Vy 
the  advene  party,  as  pre«cribed  therein. 
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ARTICLES  THIRD. 

Replevin, 
Sec.    06.  BepleTln. 

96.  Affldttvit  and  undertaking  by  plaintiff. 

07.  Affidavit  tlierefor,   befora  commeDcement  of  action. 

98.  Wbere  seTerai  chattels  are  to  be  replevied. 

99.  Plaintiff's  undertaking  for  replevin. 

100.  When  agent,  et  cetera,   n:ay  make  affidavit  for  replevin  6r  r«tu& 

101.  ReqaUltion  of  Justice. 

102.  How  executed. 

103.  How  executed  if  property  concealed,  et  cetera. 

104.  Marshal  to  keep  in  possession;  when  and  how  to  deliver. 
106,  Return  to  requisition. 

106.  Defendant  when  to  except  to  sureties,  proceedings  thereupon. 

107.  Defendant  may  reclaim  chattel;  proceedings  thereupon. 

108.  Qualifications  of  sureties 

109.  Justification. 

110.  Allowance  of  undertaking. 

111.  When  and  to  whom  marshal  to  deliver  chattel. 

112.  Penalty  for  wrong  delivery  by  marshaL 

113.  Claim  of  title  by  third  person;  proceedings  thereupon. 

114.  Action  against  a  marshal  on  claim. 

116.  Indemnity  to  marshal  against  such  action. 

116.  Answer  of  title  in  third  person.  .    ^  .    , 

117.  Defendant  may  demand  Judgment  for  return  of  chattel. 

118.  For  delivery  of  property.    How  money  recovered  by  same  Judgment 

may  be  collected.  ^     ^  ^    ^     ^ 

119.  Damages  w^hen  chattel  Injured,  et  cetera,  by  defendant. 

120.  Judgment  or  verdict;  whst  to  state. 

121.  Judgment  or  verdict,  et  cetera,  for  part  of  several  chattels. 

122.  Damages  how  ascertained  on  default. 

123.  Pinal  Judgment,  et  cetera. 

124.  Execution,  contents  thereof. 

125.  Marshal's  power  to  take  chattel. 

126.  Action  on  undertaking,  when  maintainable. 

127.  Marshal's  return,   evidence  therein. 

128.  Injury,  et  cetera,  no  defence. 

120.  Proceeding  where  summons  not  personally  served. 

130.  When  action  not  affected  by  failure  to  replevy. 

131.  Judgment  of   action  with  others. 

|9B.  Action  to  recover  a.  chattel. 

An  action  to  recover  a  chattel,  with  or  without  damages,  for 
the  wrongful  taking,  withholding,  or  detention  thereof,  may  Im? 
brought  in  the  municipal  court  of  the  city  of  New  York,  except: 

1.  Where  the  chattel  was  taken  by  virtue  of  a  warrant,  against 
the  plaintiff,  for  the  collection  of  a  tax,  assessment  or  hne, 
issued  in  pursuance  of  a  statute  of  the  state,  or  of  the  Lnited 
States:  unless  the  taking  was,  or  the  detention  is,  unlawful,  as 
specified  in  section  ninety-seven  of  this  act. 

2  Where  it  was  seized  by  virtue  of  an  execution,  or  a  warrant 
of  attachment,  against  the  property  of  the  plaintiff,  unless  it 
was  legally  exempt  from  such  seizure,  or  is  unlawfully  detained, 
as  specified  in  section  ninety-seven  of  this  act. 

3.  Where  it  was  seized  by  virtue  of  an  execution,  or  a  warrant 
of  attachment,  against  the  property  of  a  person  other  than  the 
plaintiff,  and  at  the  time  of  the  commencement  of  the  action  the 
plaintiff  had  not  the  right  to  reduce  it  into  his  possession. 

4.  Where  a  chattel  is  replevied  in  an  action  to  recover  the 
same,  and  a  final  judgment  awarding  the  possession  thereof  to 
the  defendant  is  rendered,  a  subsequent  action  to  recover  the 
same  chattel  cannot  be  maintninpd  by  the  plaintiff,  for  the  same 
cause  of  action.     But  the  judgment  does  not  affect  nia  right  to 
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mainta!n  an  action  to  recover  damages,  for  taking  or  dctatniag 
thi?  same  or  any  ether  chattel,  unless*  it  was  rendered  against 
him  upon  the  merits. 

5.  If  plaintiff's  title  be  by  transfer,  made  since  wrongful  taking, 
or  during  wrongful  detention,  no  action  can  be  maintained  unless 
the  person  from  or  through  whom  the  plaintiff  derived  title  might  • 
hare  maintained  the  same,  had  the  transfer  not  been  made. 

C.  C.  p.,  «§  1219,  1600-1602:  L.  1882,  ch.  410,  S  1331. 

SOQ.  AfflduTit  and  nndertaklns  by  plaintiff. 

The  plaintiff  may,  nt  the  time  the  summons  is  issued,  but  not 
afterwards,  require  the  chattel  to  be  replevied  as  prescribed  in 
this^  act.  For  that  purpose  he  must  deliver  to  the  court,  an  affi- 
davit and  a  written  undertaking  as  herein  prescribed,  which  must 
be  filed  with  the  clerk  of  the  court  in  the  district  in  which  the 
action  is  brought. 

L.  1882.  ch,  410,  f  1332. 

{07.  Aflldavlt  therefor,  before  oommencemeBt  of  action. 

The  affidavit  prescribed  in  the  last  section,  must  particularly 
describe  the  chattel  to  be  replevied  and  must  contain  the  following 
allegations: 

1.  That  the  plaintiff  is  the  owner  of  the  chattel,  or  is  entitled 
to  the  possession  thereof,  by  virtue  of  a  special  property  therein; 
the  facts  with  respect  to  which  must  be  set  forth. 

2.  That  it  is  wrongfully  detained  by  the  defendant. 

3.  The  alleged  cause  of  the  detention  thereof,  according  to  the 
best  knowledge,  information,  and  belief  of  the  person  making  the 
affidavit. 

4.  That  it  has  not  been  taken  by  virtue  of  a  warrant,  against 
the  plaintiff,  for  the  collection  of  a  tax,  assessment  or  fine,  issued 
in  pursuance  of  a  statute  of  the  state,  or  of  the  United  States: 
or,  if  it  has  been  taken  under  color  of  such  a  warrant,  either  that 
the  taking  was  unlawful,  by  reason  of  defects,  in  the  process,  or 
other  causes  specified,  or  that  the  detention  is  unlawful  by  rea- 
son of  facts  specified  which  have  subsequently  occurred. 

5.  That  it  has  not  been  seized  by  virtue  of  an  execution  or  war- 
rant of  attachment,  against  the  property  of  the  plaintiff,  or  of 
any  person  from  or  through  whom  the  plaintiff  has  derived  title 
to  the  chattel,  since  the  seizure  thereof;  or,  if  it  has  been  so 
seized,  that  it  was  exempt  from  the  seizure,  by  reason  of  facts 
specified,  or  that  its  detention  is  unlawful,  by  reason  of  facts 
specified  which  have  subsequently  occurred. 

6.  Its  actual  value. 

C.  C.  P.,  {  1606;  L.   1882,  ch.  410,  f  1332. 

{98.  liVbere  several  chattels  o^e  to  be  replevied. 

Where  the  affidavit  describes  two  or  more  chattels  of  the  same 
kind,  it  must  state  the  number  thereof,  and  where  it  describes  a 
chattel  in  bulk,  it  must  state  the  weight,  measurement,  or  other 
qnantity.  Where  it  describes  two  or  more  chattels,  to  be  replev- 
ied, it  may,  at  the  election  of  the  plaintiff,  state  the  aggregate 
value  of  all,  or  separately  the  value  of  any  chattel  or  of  any  classi 
of  chattels,  and  the  aggregate  value  of  the  remainder,  if  any. 
Where  it  states  separately  the  value  of  one  or  more  chattels  o» 
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classes  of  chattels,  the  defendant  may  require,  as  prescribed  in 
the  following  provisions  of  this  article,  the  return  of  any  or  alJ 
of  the  chattels  or  classes  of  chattels,  the  value  of  which  is  thus 
stated,  or  of  the  portion  thereof  which  has  been  replevied.  If  ho 
procures  such  a  return,  the  remainder  must  be  delivered  to  the 
plaintiff,  except  as  is  otherwise  prescribed  in  this  article. 

C.  C.  P.,  8  1607;  L.  1882,  ch?  410,  f  1332. 

§90.  Plnintlirii    nndertaklng:    for   replevin. 

The  undertaking  must  be  executed  by  at  least  two  sureties  or 
by  a  fidelity  or  surety  company,  expressly  nuthorised  by  law  to 
execute  an  undertaking,  which  must  be  approved  by  the  cour*. 
It  must  bo  to  the  effect  that  the  sureties  are  bound  in  a  specifiea 
sum  not  less  than  twice  the  value  of  the  chattel,  as  stated  in  the 
affidavit,  for  the  prosecution  of  the  action,  for  the  return  of  the 
chattel  to  the  defendant,  if  possession  thereof  is  adjudged  to 
him,  or  if  the  action  abates,  or  is  discontinued,  before  the  chattel 
is  returned  to  the  defendant:  and  for  the  payment  to  the  defend- 
ant of  any  sum,  which  the  judgment  awards  to  him  against  the 
plaintiff. 

L.  1882,  ch.  410,  8  !«»• 

f  100.  When  agrent,  et  cetera,  may  make  nflldavlt  for  re- 
plevin  or   retnrn. 

The  affidavit  to  be  delivered  to  the  court,  in  behalf  of  the 
plaintiff,  with  a  requisition  to  replevy  a  chattel,  may  be  made  by 
the  plaintiff's  agent  or  attorney,  if  the  material  facts  are  within 
his  personal  knowledge;  or  if  the  plaintiff  is  not  within  the  city 
of  New  York  where  the  attorney  resides  or  has  his  office,  or  is 
not  capable  of  making  the  affidavit.  The  affidavit  to  be  delivered 
to  the  court,  cither  in  behalf  of  the  defendant,  with  a  notice  that 
he  requires  the  return  of  the  chattel,  or  in  behalf  of  a  person  not 
a  party,  who  makes  a  claim  as  prescribed  in  section  one  hundred 
and  thirteen  of  this  act,  may  be  made  by  an  agent  or  attorney, 
if  the  material  facts  are  within  his  personal  knowledge,  or  if  tiie 
defendant  or  claimant  as  the  case  may  be,  is  not  within  the  city 
of  New  York,  and  capable  of  making  the  affidavit*  When  the 
affidavit  is  made  by  an  attorney  or  agent,  he  must  state  therein 
what  allegations,  if  any,  are  made  upon  his  information  and 
belief;  and  he  must  set  forth  therein  the  grounds  of  his  belief, 
ns  to  all  matters  not  stated  upon  his  knowledge,  and  the  reason 
why  the  affidavit  is  not  made  by  the  party  or  the  claimant. 

c.  c.  p.,  8  1712. 

§  lOl.   ReqnlNttion    of   Justice. 

Upon  receiving  the  affidavit  and  undertaking,  the  justice  must 
indorse  upon  or  attach  to  the  affidavit  a  written  requisition,  su)»- 
^:eribed  by  him.  requiring  the  marsh  a!  to  whom  the  summons  is 
delivered  to  replevy  the  property  described  in  the  affidavit,  on  or 
before  a  day  specified  in  the  requisition,  which  must  be  at  least 
six  days  before  the  return  day  of  the  summons.  I'he  affldaTit 
undertaking  and  requisition  must  be  delivered  to  the  marshal 
with  the  summons. 
I'.  1882,  ch.  410, 1 1838. 
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§  lOB,  HO'vr  exeeuted* 

If  any  chattel  described  in  the  affidavit  is  found  in  the  poB* 
session  of  the  defendant,  or  of  his  agent,  the  marshal  to  whom 
the  snmroons,  affldayit  and  requisition,  together  with  a  copy  of 
the  undertaking  are  deiivered,  after  the  undertaking  and  requi* 
sition  hare  been  approred  by  the  court,  as  prescribed  in  the  fore- 
going sections  of  this  chapter,  must  forthwith  replevy  it  by  taking 
it  into  his  possession.  Ho  must  thereupon  without  delay  serye 
upon  the  defendant  a  copy  of  the  summons,  affidavit,  requisition 
and  undertaking  by  delivering  the  same  to  him  personally,  if  he 
can  be  found  within  the  city  of  New  York,  or  if  he  cannot  be  so 
found,  to  his  agent,  if  any,  from  whose  possession  the  chattel  is 
taken;  or  if  neither  can  be  found  within  the  city  of  New  York,  by 
leaving  a  copy  at  the  usual  place  of  abode  of  either,  with  a  iH»r- 
son  of  suitable  age  and  discretion. 
C.  C.  p.,  I  1701. 

S  103.  HoTT  executed  Iff  property  eonoenled^  et  cetera. 

If  any  chattel,  described  in  the  affidavit,  is  secured  or  concealed 
in  a  building  or  inclosure,  the  marshal  must  publicly  demand  its 
delivery.  If  it  is  not  delivered,  pursuant  to  the  demand,  he  must 
cause  the  building  or  Inclosure  to  be  broken  open,  and  must  take 
the  chattel  into  his  possession. 
0.  c.  P.,  §1701. 

1 104.  Murahal  to  keep  Ia  poaaessioni  when  and  hotv  to 
deliver. 

A  marshal  who  has  replevied  a  chattel,  must  retain  it  in  his 
possession,  keeping  it  in  a  secure  place,  until  the  person  who  is 
entitled  to  the  possession  thereof,  is  ascertained,  as  prescribed  in 
this  title.  He  must  then  deliver  it  to  that  person  upon  request 
and  payment  of  his  lawful  fees,  and  necessary  expenses  for  taking 
and  keeping  it,  as  taxed  by  the  court,  out  of  which  the  proceed- 
ings issued. 

c.  C.  P..  S  1702. 

S  lOR.  Retarn   to  reqniiiitioB. 

The  mr.rshal  must,  on  or  before  the  return  day  of  the  summons, 
make  a  return  to  the  requisition,  under  his  hand,  stating  all  his 
proceeiiings  thereup<m;  and  tile  it,  with  the  affidavit,  undertaking, 
and  re<iuisition,  with  the  clerk  in  the  district  in  which  the  action 
is  brought.  The  return  must  state  the  manner  in  which  the  sum- 
mons, aflidavit,  re<iuisition  and  undertaking  were  served:  and,  if 
they  wore  served  otherwise  than  by  delivering  the  nMpiisite  copies 
to  the  defendant  personally,  the  reason  therefor  and  the  name  of 
the  person  to  whom  the  copies  were  delivered.  unlesR  his  name 
is  unknown  to  the  marshal,  in  which  case  the  return  must  describe 
him  so  as  to  identify  him,  as  nearly  as  may  be. 

L.  1882.  ch.  410,  $  13:W. 

1 106.  Defendant  when  to  except  to  ■nretlesf  proceedlnirn 
tlierenpon. 

At  any  time  after  the  chattel  has  been  replevied,  "and  at  least 
two  days  before  the  return  day  of  the  summons,  the  defendant, 
tmlesfl  he  requires  a  return  of  the  chattel,  may  serve  upon  th' 
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plaintiff,  or  upon  the  marshal,  a  written  notice  that  he  excepts 
to  the  plaintiff's  sureties,  otherwise  he  is  deemed  to  have  waived 
all  objections  to  them.  If  such  a  notice  is  served,  the  sureties 
must  justify  upon  the  return  of  the  snmmons,  or  the  plaintiff 
must  then  give  new  undertaking  to  the  same  effect  as  the  original 
undertaking,  with  other  sureties,  who  must  then  appear  and 
justify  before  the  court, 

L.  1882,  ch.  410,  i  1330. 

9107.  Defendant  may  reclaim  chattel  $  proceedlnira  there- 
upon. 

At  any  time  before  the  return  of  the  summons,  the  defendant 
may,  if  he  does  not  except  to  the  plaintiff's  sureties,  serve  upon 
the  clerk  a  notice  that  he  requires  the  return  of  the  chattel 
roplevied.  With  the  notice  he  must  deliver  to  the  clerk  the  fol- 
lowing papers: 

1.  An  affidavit,  containing  an  allegation,  either  that  the  defend- 
ant is  the  owner  of  the  chattel,  or  that  he  is  lawfully  entitled  to 
the  possession  thereof,  by  virtue  of  a  special  property  therein, 
the  facts  Avith  respect  to  which  must  be  set  forth, 

2.  An  undertaking,  executed  by  at  least  two  sureties,  or  a 
fidelity  or  surety  company,  specifically  authorized  by  law  to  act 
instead  of  sureties,  to  the  effect  that  they  are  bound,  in  a  8T>eci- 
fied  sum,  not  less  than  twice  the  value  of  the  chattel,  as  stated 
in  the  affidavit  of  the  plaintiff,  for  delivery  thereof  to  the  plain- 
tiff, if  delivery  thereof  is  adjudged,  and  for  the  payment  to  him 
of  any  sum,  which  the  judgment  awards  against  the  defendant 
The  sureties  in  the  undertaking,  must  justify  before  the  court, 
upon  the  return  of  the  summons. 

If  the  plaintiff  has  stated  separately  in  his  affidavit  the  value 
of  one  or  more  chattels,  or  classes  of  chattels,  as  prescribed  in 
section  ninety-eight  of  this  act,  the  defendant  may  require  a 
delivery  of  part  of  the  property  replevied,  as  prescribed  in  that 
section. 

0.  C.  P.,  §§  1704,  2025;  J-.  1882,  ch.  410,  |  1SS7. 

8  108.  Qanllllcatlonii  of  ■nretlea. 

The  qualifications  of  sureties,  as  required  by  this  act,  are  as 
follows: 

1.  Each  of  them  must  be  a  resident  of,  and  a  householder  or 
freeholder  within  the  city  of  New  York. 

2.  Each  of  them  must  be  worth  twice  the  sum  specified  for 
which  they  become  obligated  in  the  undertaking  or  order  of 
arrest,  exclusive  of  property  exempt  from  execution. 

3.  A  fidelity  or  surety  company  specifically  authorized  b7  law 
to  act  as  surety. 

G.  O.  P.,  §S  579,  2920;  L.  1882,  ch.  410,  i  138& 

S  too.  Jnnttflcatlon. 

For  the  purpose  of  justification,  each  of  the  sureties  or  bail 
must  attend  before  the  court,  at  the  time  and  place  mentioned 
in  the  notice,  provided  in  section  one  hundred  and  six  of  this  act. 
and  be  examined  on  oath,  touching  his  su/ficieucy,  in  such  manner 
as  the  court,  in  its  discretion,  thinks  proper.  The  court  may.  in 
its  discretion,  adjourn  the  examination,  from  day  to  day,  until  it 
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is  completed,  but  such  an  adjournment  must  always  be  to  the 
next  judicial  day,  imless  by  consent  of  parties.    If  required  by  the 
attorney  for  the  adverse  party,  the  examination  must  be  reduced 
to  writing,  and  subscribed  by  the  bail  or  surety. 
C.  C.  P.,  f9  580,  2926;   L.   1882,  ch.  410,  f  1338. 

S  no.  Allo^ranoe  of  under  taking. 

If  the  court  finds  the  surety  or  bail  suflBcient,  it  must  annex 
the  examination  to  the  undertaking,  indorse  its  allowance  thereon, 
and  cause  them  to  be  filed  with  the  clerk. 

C.  C.  P.,  H  581,  2026;  L.   1882,  ch.  410,  §  1338. 

i  111.  ^Vhen  »iid  to  Trhom  marshal  to  deliver  chattel. 

If  the  defendant  neither  excepts  to  the  plaintiff's  sureties,  nor 
requires  the  return  of  the  chattel,  within  the  time  prescribed  for 
that  purpose,  or  if  he  fails  to  procure  the  allowance  of  his  under- 
taking, or  if  the  plaintiff,  after  the  defendant  has  excepted  to  his 
sureties,  duly  procures  the  allowance  of  his  undertaking,  the 
marshal  must,  except  in  the  case  specified  in  section  one  hundred 
and  thirteen  of  this  act,  immediately  deliver  the  chattel  to  the 
plaintiff.  If  the  plaintiff,  after  the  defendant  has  excepted  to 
his  sureties,  fails  to  procure  the  allowance  of  his  undertaking, 
or  if  the  defendant  after  he  has  required  the  return  of  the  chat- 
tel, procures  the  allowance  of  his  undertaking,  the  marshal  must 
immediately  deliver  the  chattel  to  the  defendant. 
L.  1882,  cb.  410,  $  1339. 

8  112.  Penalty  for  wronir  delivery  by  marshal. 

The  marshal  who  delivers  to  either  party,  without  the  consent 
of  the  other,  a  chattel  replevied  by  him,  except  as  prescribed  in 
the  last  section,  or  by  virtue  of  an  execution  issued  upon  a  judg- 
ment in  the  action,  forfeits  to  the  party  aggrieved  the  sum  of  one 
hundred  dollars,  and  is  also  liable  to  him  for  all  damages  which 
he  sustains  thereby. 

L.  1882,  ch.  410,  {  1340. 

1 113.  Claim  of  title  by  third  personi  proceeding  there- 
upon. 

At  any  time  before  the  chattel  which  has  been  replevied  is 
actually  delivered  to  eithor  party,  if  a  person  not  a  party  to  the 
action,  claims  as  against  the  defendant  a  right  to  the  possession 
thereof,  existing  at  the  time  when  it  was  replevied,  an  affidavit 
may  be  made  and  deHvered  to  the  marshal  who  executed  the 
requisition,  in  his  behalf,  stating  that  he  makes  such  claim, 
specifying  the  chattel  or  chattel.*?,  to  which  it  relates,  if  two  or 
more  chattels  have  been  replevied,  and  the  claim  relates  only  to 
part  of  them,  and  setting  forth  the  faots  upon  which  his  right 
of  po.«(session  depends.  In  that  case,  the  marshal  may.  in  his 
discretion,  before  he  delivers  the  chattel  to  the  plaintiff,  serve 
upon  the  plaintiff's  nttorney.  a  copy  of  the  affidavit  with  a  notice 
that  he  requires  indemnity  against  the  elaim.  If  the  indemnity 
is  not  furnished  within  a  reasmiable  time,  after  the  plaintiff 
becomes  entitled  to  the  delivery  of  the  chattel,  the  marshal  may, 
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in  his  discretion,  deliver  it  to  the  claimant  without  incarring  any 
liability  to  the  plaintfff,  by  reason  of  so  doing. 
C.  C.  P.,   9  1700;   L.  1882,  ch.  410.   {  1341. 

f  114.  Action  agrainat  a  mariibal  on  claiat, 

A  person,  not  a  party  to  the  action,  who  has  served  an  affidavit 
as  prescribed  in  the  last  section,  may  maintain  an  action,  against 
the  marshal  who  has  delivered  the  chattel  to  the  plaintiff,  to 
recover  his  damages,  by  reason  of  the  taking,  detention,  or  deliv- 
ery of  the  chattel.  But  the  summons  in  such  an  action  must  bo 
issued  within  three  months  after  the  delivery  of  the  chattel  to 
the  plaintiff,  and  must  be  served  within  three  months  after  it  is 
issued.  An  action  cannot  be  maintained  against  a  marshal  by  a 
person  so  entitled  to  make  a  claim,  except  as  prescribed  in  this 
section. 

C.  C.  P.,   S  ITIO;  L.  1882,  ch.   410,  |  1341. 

f  115.  Indemaltr  to  marslial  affalnat  sneh  aetion. 

The  indemnity  to  be  furnished  to  the  marshal  by  the  plaintiff, 
as  prescribed  in  the  last  section  but  one,  must  consist  of  a  written 
undertakmg  to  him,  in  an  amount  at  least  double  the  actual 
value  of  the  property  claimed,  executed  by  at  least  two  sureties, 
or  in  a  proper  case  by  a  fidelity  or  surety  company,  that  they  or 
it  will  indemnify  him  against  any  liability,  for  damages,  costs 
or  expenses,  to  be  incurred  in  an  action,  brought  against  him, 
by  reason  of  the  taking  or  detention  of  the  chattel,  or  its  delivery 
to  the  plaintiff.  Each  of  the  sureties  besides  possessing  the  other 
qualifications  required  by  law,  must  be  a  freeholder  or  house- 
holder in  the  city  of  New  York.  The  marshal  before  delivering 
the  chattel,  may  require  the  persons  offered  as  sureties,  to  suV 
mit  to  an  examination,  before  the  court,  out  of  which  the  pro- 
ceedings issued.  The  sureties  are  entitled  to  be  substituted  as 
defendants,  in  an  action,  brought  as  prescribed  in  the  last  section, 
as  If  the  chattel  had  been  levied  upon,  by  virtue  of  an  execution. 
C.   C.   P.,   fi  1711;   L.   1882,  ch.   410,   i  1341. 

I  llBa.  Third  paj>tr  max  interplead  and  defend. 

At  any  time  bi^fore  a  chattel  or  chattels  which  have  been 
replevied  are  actually  delivered  to  either  party,  and  at  least  two 
days  before  the  return  day  of  the  summons,  a  person,  not  a 
pjirty  to  the  action,  who  claims  a  right  to  the  possession  of  the 
chattel  or  chattels  so  replevied,  or  any  part  thereof,  which  right 
iH  olainied  to  have  existed  at  the  time  when  the  said  chattel  or 
chattels  were  replevied,  and  which  he  desires  to  assert,  may 
make  un  affidavit  and  deliver  the  same  to  the  court,  statiitg  that 
he  makes  such  claim,  and  does  so  without  collusion  with  th«  d»^ 
fendant.  Tho  party  shall  also  specify  in  such  affidavit,  the 
chattel  or  chattels  to  which  he  makes  claim,  setting  forth  the 
facts  upon  which  his  right  dep<'nds,  and  praying  to  be  iraploaded 
as  a  defendant  in  the  action.  The  court  may  thereupon  CTant 
jcave  to  said  party  to  appear  and  defend  and  the  provisious  of 
this  act  m  relatjon  to  the  defendant  or  defendants  origiuallv  nr«- 
ceeded  agamst,  so  far  as  applicable,  shall  apply  to  the  said  nartv. 
and  the  court  may,  m  its  discretion,  make  such  order,  or  direct 
such  delivery  of  the  possession  of  the  property,  as  may  be  jost, 
aotlnn^' VnKfJ^^  ?i!  '^  eontroversy  may  be  determined  in^^ 
action.    Nothmg  m  this  section,  however,  shall  be  construed  to 
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ftffect  the  rights  of  the  parties  to  maintain  a  separate  action,  oi 
to  recover  damages  for  the  wrongful  taking  or  detention  of  a 
chattel,  unless  judijmeut  is  awarc^ed  against  him,  as  herein  pro- 
vided, on  the  merits.  In  that  case  the  court  may  grant  leave  to 
«aid  party  to  appear  and  defend,  and  the  provisions  of  this  acr 
in  relation  to  the  defendant  or  defendants  originally  proceeded 
against,  then  apply  to  said  party. 

[New.]    L.  1003,  ch.  4SI.    In  effect  May  7,  1903. 

8  110.  Answer  of  title  in  third  person. 

The  defendant  may,  by  answer,  defend,  on  the  ground  that  a 
third  person  was  entitled  to  the  chattel,  without  connecting  him- 
self with  the  latter's  title, 
c.  c.  P.,  8  1723. 

I  117.  Defendant  mny  demand  J^Ldflrnaent  for  return  of 
chattel. 

Where  a  chattel  has  been  replevied,  and  the  defendant  has  not 
required  the  return  thereof,  pending  the  fiction,  as  prescribed  In 
the  foregoing  sections,  he  may,  in  his  answer,  demand  judgment 
for  the  return  thereof,  either  with  or  without  damages  for  the 
taking,  withholding,  or  detention. 
L.  1882,  ch.  410,  {  13-12. 

8  118.  For  delivery  of  property;  hOTr  ntoney  recovered  by 
same  Judcrnient  may  be  collected. 

An  execution  for  the  delivery  of  a  chattel,  must  particularly 
describe  the  property  and  designate  the  party  to  whom  the  judg- 
ment awards  possession  thereof.  It  must  require  the  marshal 
to  deliver  the  possession  of  the  property  within  the  city  of  New 
York,  to  the  j^iarty  entitled  thereto.  If  a  snm  of  money  is  awarded 
by  the  same  judgment,  it  may  be  collected  by  virtue  of  the  same 
execution;  or  a  separate  execution  may  be  insued  for  the  collec- 
tion thereof,  omitting  the  direction  to  deliver  possession  of  the 
property.  If  one  execution  is  issued  for  both  purposes,  it  must 
contain  with  respect  to  the  money  to  be  collected,  the  same  direc- 
tions as  an  execution  against  property,  or  against  the  person  as 
the  case  requires. 
C.  C.  P.,  S  1373:  L.  1882,  oh.  410,  If  1343. 

S  110.  Damaicea  -vrhen  cbattol  Injared,  et  cetera,  by  de- 
fendant. 

Where  the  plaintiff  recovers  a  chattel  which  was  injured,  or 
otherwif?e  depreciated  in  value,  while  it  was  in  the  poHseiwion  or 
under  the  control  of  the  defendant,  under  such  circumstances, 
that  the  plaintiff  might  recover  damages  for  the  injury  or  depre- 
ciation, in  an  action  brought  against  the  defendant  therefor,  he 
may  re<'over  the  same  damages,  in  an  action  brought  as  pre- 
scribed in  this  article.  In  that  case  he  must  set  forth  the  facts 
in  his  complaint,  and  demand  judgment  for  damages  accordingly. 

C.  O.  P..  S  1722;  L.  1882,  ch.  410,  §  1343. 

$  120.  Judgment  or  verdict  |  i^hnt  to  state. 

The  judgment,  verdict  or  decision,  must  fix  the  damages,  if 
any,  of  the  prevailing  party. 

1.  Where  it  awards  to  the  plaintiff  a  chattel,  which  has  not 
been  reidevicci,  or  where  it  awards  to  the  prevailing  party  a 
chattel,  which  has  been  replevitnl,  and  afterwards  delivered  by 
the  marshal  to  the  unsuccessful  party,  or  to  a  person  not  a 
party,  it  must  also  fix  the  value  of  the  chattel,  at  the  time  of 
the  trial. 

2.  In  a  case  where  the  unsuccessful  pnrty  had  a  si>ecial  pr(M)- 
erty  th^TCin,  not  equal  to  the  full  valuation  of  the  chattel  to  fix 
the  value  of  the  special  property. 

O.  C.  P.,  Si  1726,  1727;  L.  1882,  oh.  410,  {  1343. 
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I  121.  Jndirment  or  Terdict,  et  cetera,  for  part  of  seTe/al 
•liattelfl. 

Where  the  action  is  brought  to  rocoTer  two  or  more  chattels, 
the  judgment,  verdict  or  decision,  may  award  to  one  party,  one 
or  more  distinct  chattels,  which  can  be  identified,  and  set  apart 
from  the  others,  and  the  residue  to  the  other  party,  and,  if  nec- 
essary, the  complaint  must  be  amended  so  as  to  conform  thereto. 
The  final  judgment  rendered  thereupon,  must  award  to  each  party 
the  same  relief,  with  respect  to  the  finding  in  his  favor,  as  if 
separate  judgments  were  rendered,  except  that,  where  each  party 
is  entitled  to  an  absolute  award  of  a  sum  of  money,  against  the 
other,  the  smaller  sum  must  be  deducted  from  the  greater,  and 
the  balance  only  must  be  awarded, 
c.  c.  p.,  s  1728. 

§  122.  Dajnaflreai  IkO-vw  ascertained  on  default. 

Where  the  plaintifif  is  entitled  to  judgment  by  default,  for  waat 
of  an  appearance  or  pleading,  the  court  to  which  he  applies  for 
judgment  may  ascertain  and  determine  the  damages  to  which  he 
is  entitled  and  the  value  of  the  chattel,  if  necessary. 

C.  C.  P..  §  1729. 

I  123.  Final  Jndflrment,  et  cetera. 

Final  judgment  for  the  plaintiff  must  award  to  him  possession 
of  the  chattel  recovered  by  him,  with  his  damages  if  any.  If  a 
chattel  recovered  was  not  replevied,  or  if  after  it  was  replevied 
it  was  delivered  to  the  defendant,  or  to  a  person  not  a  party,  as 
prescribed  in  this  act,  the  final  judgment  must  also  award  to  iht* 
plaintiff  the  sum  fixed  as  the  value  thereof,  to  be  paid  by  the 
defendant  if  possession  thereof  is  not  delivered  to  the  plaintiff. 
If  the  defendant  has  demanded  judgment  for  the  return  of  a 
chattel,  which  was  replevied,  and  afterwards  delivered  to  the 
plaintiff  or  to  a  person  not  a  party,  as  pre.scribed  in  this  act, 
final  judgment  in  his  favor  therefor  must  award  to  him  posses- 
sion thereof,  with  his  damages,  if  any,  and  it  must  also  award  to 
him  the  sum  fixed  as  the  value  thereof;  to  be  paid  by  the  plain- 
tiff, if  possession  is  not  delivered  to  the  defendant.  But  if  the 
case  is  one  of  those  specified  in  subdivision  two  of  section  one 
hundred  and  twenty  of  this  act.  final  judgment  in  favor  of  the 
defendant  must  award  to  him  the  sum  fixed  as  therein  sp^ecified, 
and  if  it  is  not  collected,  the  delivery  of  the  chattel,  or,  if  the 
chattel  has  not  been  replevied,  or  has  been  returned  to  him  after 
'replevin,  that  he  is  entitled  to  the  possession  thereof,  until  the 
sum  so  awarded  is  collected,  or  otherwise  paid. 

0.  C.  P.,  I  1730;  L.  1882,  ch.  410,  {  1343. 

§  124.  Cxccntlon;  contents  thereof. 

An  execution  for  the  delivery  of  the  possession  of  a  chattel  and 
to  satisfy  out  of  the  property  of  the  judgment  debtor  a  sum  of 
moQoy  contingently  awarded  against  him,  must  contain,  in  addi- 
tion to  the  other  matters  prescribed  by  law,  the  following  dirtn*- 
tion: 

1.  TN'hore  the  judgment  awards  a  sum  of  money,  if  possession 
of  the  chattel  is  not  delivered  to  the  prevailing  party,  the  exoou- 
tion  must  require  the  marshal  if  the  chattel  cannot  be  found 
within  the  city  of  New  York,  to  satisfy  the  sum  so  awarded  with 
interoat  and  his  fees,  out  of  the  property  of  the  party  against 
whom  the  judgment  is  rendered. 

A  direction  to  satisfy  a  simi  of  money  out  of  property,  as  pre- 
scribed in  this  section,  must  he  in  the  form  required  by  law  for 
a  like  direction,  where  an  execution  against  property  ia  lAued 
upon  a  judgment  for  a  sum  of  money. 

C.  G.  p..  {  1731;  L.  1882,  ch.  410,  S  1343. 
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I  12B.  Marvliar*  po-wer  to  take  chattel. 

For  the  purpose  of  taking  possession  of  a  chattel,  by  virtue  of 
such  an  execution,  the  powers  of  the  marshal  are  the  same  as 
where  he  is  required  to  replevy  a  chattel. 

C.  C.  P^  S 1783;  L.  1S82,  ch.  410,  f  1S4S. 
I  126.  Aetton  on  iindertakingri  whea  maintainable. 

A  plaintiff  who  has  recovered  a  final  judgment  cannot  maintain 
an  action  against  the  sureties  in  an  undertaking  given  in  behalf 
of  the  defendant  to  procure  a  return  of  the  chattel  or  against  the 
bail  of  a  defendant  who  has  been  arrested,  until  after  the  return, 
wholly  or  partly  unsatisfied  or  unexecuted,  of  an  execution  in 
his  favor,  for  the  delivery  of  the  possession  of  the  chattel,  or  to 
satisfy  a  sum  of  money  out  of  the  property  of  the  defendant,  or 
for  both  purposes,  as  the  case  requires.  A  defendant  who  has 
recovered  a  final  judgment  cannot  maintain  an  action  against 
the  sureties  in  the  plaintiff's  undertaking,  given  to  procure  a 
replevin  until  after  a  like  return  of  similar  execution  against  the 
plaintiff. 

C.  C.  P.,   8  17^3;  L.  1882,  ch.  410,  §  1343. 

S  127.  Marshal'*  return;  evidence  therein. 

In  such  an  action  against  the  sureties,  the  marshaTs  return  to 
the  execution  is  presumptive  evidence  of  a  failure  to  deliver  or 
to  return  a  chattel,  or  to  pay  a  sum  of  money,  according  to  the 
terms  of  the  undertaking. 

C.  C.   P.,   S  1734;  L.  1882,   ch.  410,   |   1343. 

I  128.  Injary,  et  cetera,  no  defence. 

It  is  not  a  defence  to  such  an  action,  that  the  chattel  was 
injured  or  destroyed,  after  it  was  replevied,  unless  the  injury  or 
destruction  was  affected  by  the  act,  or  with  the  consent  of  the 
plaintiff,  in  the  action,  or  occurred  after  the  chattel  was  taken 
by  virtue  of  the  execution. 

C.  G.   P..  §  1735;  L.  1882,  cb.  410,   $  1343. 

V129.  ProceedlaiT  where  ■nntmona  not  personally  served. 
Vher.e  the  defendant  does  not  appear,  and  the  summons  has 
not  been  personally  served  upon  him,  and  a  chattel,  or  a  part  of 
a  chattel,  to  recover  which  the  action  is  brought,  has  been  re- 
plevied, and  the  proceedings  thereupon  have  been  duly  taken, 
as  prescribed  in  this  act,  the  court  mu.st  proceed  to  hear  and 
determine  the  action  with  respect  to  that  chattel,  or  part  of  a 
chattel,  or,  if  the  action  is  brought  to  recover  two  or  more  chat- 
tels, with  respect  to  those  which  have  been  replevied,  in  like 
manner  and  with  the  like  effect  as  if  the  summons  had  been 
personally  served. 

L.    1882,   eh.   410,    }    1344. 
I  180.  Wlien  action  not  affected  by  failure  to  replevy. 

Where  the  summons  has  been  personally  served  upon  the  de- 
fendant, or  where  he  appears,  the  court  must  proceed  to  heai 
and  determine  the  action,  although  the  plaintiff  has  not  required 
the  chattel  to  be  replevied,  or  the  marshal  has  not  been  able  to 
replevy  it. 

L.   1882,   ch.   410.   {   1345. 

I  181.  Joinder  of  action  with  others. 

Soothing  in  this  title  is  to  be  so  construed  as  to  prevent  the 
plaintiff  from  uniting  in  the  same  complaint  two  or  more  causes 
of  action,  in  any  case  specified  in  section  one  hundred  and  forty- 
six  of  this  act. 

O.  O.  P..  fi  1689. 

^  • '  1451 
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ARTlCIiB  FOURTH. 

Action  to  foreclose  a  lien  mi  a  ohatteh 

Sec.  137.  Action;  when  and  in  what  coui-ts  oiaiatainable. 
138.  Warrant  In  action. 
130.  Action  on  conditional  sale  agreement,   pt  cotera;  how  brougbt. 

140.  Judgment:  order  of  arrest;  lx>dy  ezecatlon. 

141.  Judfirmcnt,  et  cetera. 

142.  Application  of  this  article. 

§  137.  Action)   when  aAil   in  what  court*    tnalntainable. 

An  action  may  be  maintained  in  the  municipal  court  of  tho  city 
of  New  York,  to  foreclose  a  lien  upon  a  chattel,  for  a  sum  of 
money,  where  the  amount  claimed,  exclusive  of  costs,  does  not 
exceed  fire  hundred  dollars,  in  any  case  where  such  a  lien  exists 
at  the  time  of  the  comaencement  of  the  action. 

C.  C.  P.,  i  1737. 

§  138.  Warrant  Itt   action   for. 

In  an  action  to  foreclose  a  lien  upon  a  chattel,  if  the  plaintiff 
is  not  iu  possession  of  the  chattel,  a  warrant,  commandinjc:  the 
marshal  to  seize  the  chattel,  and  safely  keep  it  to  abide  the  judg- 
ment, may  be  issued  in  like  manner,  as  a  warrant  of  attachment 
may  be  issued,  in  an  artion  founded  upon  a  contract,  and  the 
provisions  of  law  applicable  to  a  warrant  of  attachinent,  issued 
out  of  the  court  apply  to  a  warrant  Issued  as  prescribed  in  this 
act,  and  to  th(»  proceedings  to  procure  it,  and  after  it  has  been 
issued,  except  as  otherwise  spcciticd  in  the  judgment. 

L.  1882,  ch.  410,  I  1330. 

S  130,  (Am'fl,  1010.1  Action  on  conditional  sale  aarrce- 
nient,   ct   cetera;   hotr  bi*oO|clit. 

No  action  shall^  be  maintained  In  this  court,  which  arises  on  a 
contract  of  conditional  sale  of  personal  proportj-:  a  hiring  of 
personal  proi)crty,  where  title  is  not  to  vest  in  the  person  hirinjr 
until  payment  of  a  certain  sum;  or  a  chattel  mortgage  madf^ 
to  secnre  the  purchase  price  of  chattels:  excent  an  action  to 
foreilose  the  lien,  as  provided  in  this  article.  For  the  purpnw 
of  this  .section  an  instrnment  in  writing  as  above  stated  shall  he 
deemed  a  lien  ui)on  a  chattel.  Provided,  however,  that  an  action 
may  be  maintained  to  recover  a  sum  or  sums  due  and  payable 
for  instalment,  payment  or  hiring,  but  in  such  cases  no  order  of 
arrest  shall  issue. 
h.   1910,   ch.   542.     In  effect  June  80,   l»ia 

S  140.  [AmM,  1003.]     Jvdfirmcnt|  order  of  wune^mU  l»odF  frxe* 
ention. 

In  an  hction  of  foreclo«urev   as  provided  iu   the  last  fMH-tion. 

where  the  sum  or  sums,  over  all  payments  and  set-offs  due  and 
payable  by  the  terms  of  a  written  contract  of  couditiom*'  sale, 
or  ui  u  the  i)ayment  of  which  tlie  title  to  hired  personal  projH»rty 
vest*,  or  secured  by  a  chattel  mortgage,  amount  to  more  than 
one  hundred  dollars,  the  plaintiff  may  allege  that  the  defendant 
wilfully  or  maliciously  disposed  of  or  concealetl  the  property  or 
a  part  thereof,  covered  by  the  instrument  on  which  suit  is  iiisti* 
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tnted,  in  which  case  the  court  may  grant  an  order  of  arrest  in 
the  manner  provided  in  article  one  of  this  title,  and  upon  such 
allocation  being  proved  on  the  trial,  exocntion  against  the  per- 
son shall  issue,  if  the  provisions  of  this  art  relating  to  indorse- 
ment upon  the  summons  have  been  complied  with,  unless  the 
property  awarded  by  the  judgment  is  produced  by  the  defendant 
to  satisfy  the  execution  and  levy,  when  made  as  provided  in  this 
article.  Upon  judgment  being  rendered,  as  prescribed  in  this 
article  under  the  provisions  of  this  or  the  last  preceding  section, 
and  execution  issuing  thereon,  the  property  subject  to  levy  must 
be  produced  or  possession  made  readily  available  at  the  time  of 
such  levy,  to  satisfy  tho  execution  in  the  manner  prescribed  in 
the  judgment,  and  on  failure  so  to  do,  where  the  plaintiff  has 
recovered  judgment  for  a  sum  exceeding  one  hundred  dollars, 
exclusive  of  costs,  an  execution  against  the  person  shall  issue, 
provided  the  provisions  of  this  act  relating  to  Indorsement  upon 
the  summons  have  been  complicnl  with,  on  the  return  of  the 
marshal  having  the  execution  made  to  the  clerk  of  the  court  in 
the  district  in  which  the  judgment  is  docketed,  to  the  effect  that 
such  property  is  not  available  for  levy  and  executiou, 

L.  1908,  ch.  156.    In  effect  April  8.  1908. 

§  141.  Jndarment,  et  cetera. 

In  an  action  to  foreclose  a  lien,  the  final  judgment  In  favor  of 
the  plaintiff,  must  specify  the  amount  of  the  lieu,  and  direct  a 
sale  of  the  chattel  to  satisfy  the  name  and  the  costs,  if  any,  by 
a  marshal,  in  like  manner,  as  where  a  marshal  sells  personal 
property  by  virtue  of  an  execution,  and  the  application  by  him 
of  the  proceeds  of  the  sale,  less  his  fees  and  expenses,  to  Ae 
payment  of  the  amount  of  the  lien,  and  the  costs  of  the  actiJni. 
It  must  also  provide  for  the  payment  of  the  snrpliis  to  the  owner 
of  the  chattel,  and  for  the  safe  keening  of  the  surplus,  If  neces- 
sary, by  the  clerk  of  the  court,  until  it  is  claimed  by  him.  If  a 
defendant  upon  whom  the  snmmons  is  personally  served,  is  liable 
for  the  amount  of  the  lien,  or  for  any  part  thereof,  it  may  also 
award  payment  accordingly, 

C.  C.  P.,  H  1739,  1740. 

|14S.  ApnllciUloii   of  thim  article. 

This  title  does  not  affect  any  existing  right  or  remedy  to  fore- 
close or  satisfy  a  lien  upon  a  chattel,  without  action,  and  it  does 
not  apply  to  a  case,  where  another  mode  of  enforcing  a  lien  upon 
a  chattel  i»  specially  prescribed  by  law. 

C.  C.  P.,HT41.  j^jj^ 
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TITLE  IV. 
Pleadings. 

Sec.  14^.  Pleadlngts  on  joinder  of  Issue. 

14G.  What  cauBtis  of  action  may  be  joined  In  the  aame  complaint. 

147.  Plaintiff  to  prove  his  case;  ezceptions. 

148.  Defendant  may  offer  to  allow  jnd^nent  or  compromlM. 

149.  Complaint. 

160.  Answer;  what  to  contain. 

161.  Ck)unterclaim  defined. 

152.  Rules  respecting  the  allowance  of  counterclaim. 

163.  Judgment  when  demand  or  counterclaim  are  equal,  or  unequal. 

154.  For  afflrmative  relief. 

165.  Counterclaim  when  defendant  is  sued  in  a  rcpresentatlTe  capacity. 

166.  When  plaintiff  is  an  executor  or  administrator. 

167.  Counterclaim  where  amount  is  in  excess  of  courts'  jurisdiction. 

168.  When  defendant  may  demur. 

15d.  Demurrer  to  complaint  must  specify  grounds  of  objectl<m. 

160.  Demurrer  to  all  or  part  of  the  complaint;  may  answer  to  part. 

161.  Formal  reply  or  demurrer  to  counterclaim  not  necessary. 

162.  When  plaintiff  may  demur  to  answer. 

163.  Requirements  coucernlng  Terifled  pleadings. 

164.  Verification;   how  and  by  whom  made. 

166.  Exhibition  of  accounts  at  Instance  of  adTerse  party  may  be  ordered. 

166.  Amendment  of  pleadings. 

167.  Private  statute;    how   pleaded. 

168.  Judgments;  how  pleaded. 

169.  Conditions  precedent;  how  pleaded. 

170.  Pleadings  to  be  liberally  construed. 

171.  Immaterial  variance  in  pleading  to  bo  disregarded. 

172.  Material  variances;  how  provided  fOr. 
^  173.  What  to  be  deemed  a  failure  of  proof, 
ft  174.  Partial  defenses. 

176.  Complaint  in  actions  by  or  against  corporations. 

176.  When  proof  of  corporate  existence  unneeeaaary. 

177.  Misnomer,  when  waived. 

178.  Pleadings  In  actions  on  bastardy  bonds. 

179.  Answer  of  title. 

180.  Defendant  in  answer  of  title  to  deliver  nndertaklm: 

181.  New  action  to  be  brought  In  supreme  court. 

182.  Old  action;  thereupon  discontinued. 

183.  Penalty  for  failure  to  deliver  undertaking. 

184.  Title  appearing  from  plaintiff's  own  showing. 

185.  Same  cause  of  action,  and  defense  In  new  action. 

186.  Ani«wer  of  title  interposed  as  to  only  one  or  mors  ot  several  4s- 

fenses;  proceedings  thereupon. 

187.  Interpleader  by  order  in  certain  i 


I   145.   [AmM,   lfN>8,  1911.]    Pleadinjg  on  Jolader  of  l««ae. 

Pleadings  in  the  municipal  conrt  of  the  city  of  New  York,  may 
be  oral  or  written,-  verified  or  unverified,  except  as  prescribed  in 
section  thirty-four  hundred  and  four  of  the  code  of  civil  pro- 
cedure, and  include  a  complaint,  answer  or  demurrer. 

1.  Where  the  action  is  commenced  by  the  service  ot  a  snni- 
mons  only,  the  pleadinprs  may  be  oral,  and  the  substance  thereof 
shall  be  endorsed  upon  the  summons  and  entered  in  the  docket 
book  of  the  court.  Issue  must  bj  joined  on  the  return  day  of 
the  summons,  except  as  otherwise  expressly  prescribed  in  this 
act.  The  court  may,  however,  in  its  discretion,  order  a  written 
bill  of  particulars,  with  or  without  verification,  to  be  filed  by  the 
i>laintifif.  or  by  the  defendant  interposing?  a  counterclaim. 

2.  In  all  cases  whore  a  written  complaint,  verified  or  nnveri- 
Rtsi,  is  served  with  the  summons,  a  written  answer,  verified  if 
the  complaint  be  verified,  or  a  written  demurrer,  must  be  filed 
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and  issue  joined  on  return  day,  except  as  otherwise  expressly 
proscribed  in  this  act,  unless  the  court  further  extends  the  time 
to  answer  or  demur.  In  actions,  however,  in  which  the  amount 
claimed  is  fifty  dollars  or  less,  and  the  complaint  is  written, 
verified  or  unverified,  and  the  ^defendant  appears  in  person,  the 
court  may,  in  its  discretion,  permit  the  defendant  to  plead  orally 
and  indorse  the  substance  thereof  upon  the  summons. 

3.  Where  a  demurrer  is  interposed  and  disallowed,  the  court 
must,  notwithstanding  the  return  day  has  passed,  grant  Icuve 
to  plead  as  if  no  demurrer  had  been  interposed,  with  or  with- 
out costs,  in  an  amount  within  the  sura  allowed  as  costs  in  the 
action;  but  the  time  to  file  said  pleading  shall  not  be  exteudi'd 
longer  than  eight  days  from  the  time  the  decision  on  the  demurrer 
is  rendered,  unless  on  the  consent  of  the  parties. 

4.  If  the  court  deems  the  demurrer  well  founded,  it  must  per- 
mit the  pleading  to  be  amended;  and  If  the  party  fails  so  to 
amend,  the  defective  pleading  or  part  of  a  pleading  demurred 
to  must  be  disresrarded ;  and  the  court  may,  in  its  discretion, 
extend  the  time  for  pleading,  in  the  manner  prescribed  in  the 
preceding  subdivision 

5.  Where,  on  the  retuni  day  of  a  summons,  a  person  appears 
specially  for  the  purpose  of  raising  a  question  not  involving  the 
merits  of  the  action,  the  court  may,  in  its  discretion,  reserve  the 
decision  on  the  question  raised  and  extend  the  time  to  plead,  in 
the  manner  prescribed  in  subdivision  three  of  this  section. 

6.  Nothing  herein  shall  be  construed  to  prevent  the  court 
ordering  a  bill  of  particulars  in  a  proper  case,  whether  the  plead- 
ings be  written  or  oral.  ^ 

C.  C.  P.,  SI  2935.  3126,  3207;  L.  1882.  ch.  410,  |  184e.^Am'd  by-L.  ld#. 
ch,  4»5;  L.  1911.  ch.  73.  in  effect  Sept.  1.  1911.  ▼  ^ 

I  140.  IVIiat  canaen  of  action  may  be  Joined  In  the  same 
complaint. 

The  plaintiff  may  unite  in  the  same  complaint,  two  or  more 
causes  of  action,  where  they  are  brought  to  recover  as  follows: 

1.  Upon  contract,  express  or  implied. 

2.  For  personal  injuries^  and  injuries  to  property,  or  either. 

3.  Chattels,  with  or  without  damages,  for  the  taking  or  de* 
tention  thereof. 

4.  Upon  claims  against  a  trustee,  by  virtue  of  a  contract,  or  by 
operation  of  law. 

5.  Upon  claims  arising  out  of  the  same  transaction  or  trans- 
actions connected  with  the  same  subject  of  action,  and  not  in- 
cluded within  one  of  the  foregoing  subdivisions  of  this  section. 

6.  For  penalties  incurred  under  a  statute  of  the  state,  or  an 
ordinance  of  the  city  of  Now  York. 

But  it  must  appear  upon  the  face  of  the  complaint,  that  all 
the  canses  of  action,  so  united,  belong  to  one  of  the  foregoing 
subdivisions  of  this  section;  that  they  are  con.sistent  with  each 
other;  that  they  require  the  same  judgment;  and  except  as 
otherwise  prescribed  by  law,  that  thoy  affect  all  the  parties. 
Where  a  cause  of  action  for  which  a  defendant  might  be  arrested 
is  united  with  a  cause  of  action  for  which  he  cannot  be  arrested, 
an  execution  against  the  person  of  the  defendant  cannot  be  issued 
upon  the  judgment. 

C.   C.   P.,   H  484,  2937. 

I  147.  [Am'd,  lOOft.l  Plaintiff  to  pro^e  IiIm  cane;  ezcep- 
tlonM. 

If  a  defendant  fails  to  appear  and  answer,  the  plaintiff  cannot 
recover  without  proving  his  cnsr,  except  in  a  case  specified  in 
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plaintiff,  or  upon  the  marshal,  a  written  notice  that  he  excepts 
to  the  plaintiff's  sureties,  otherwise  he  is  deemed  to  hare  waived 
all  objections  to  them.  If  such  a  notice  is  served,  the  sureties 
must  justify  upon  the  return  of  the  sammons,  or  the  plaintiff 
must  then  give  new  undertakini?  to  the  same  effect  as  the  original 
undertaking?,  with  other  sureties,  who  must  then  appear  and 
justify  before  the  court. 

L.  1882.  cb.  410.  |  133G. 

{ 107.  Defendant  may  reclaim  chattel;  proceedinara  there- 
upon. 

At  any  time  before  the  return  of  the  summons,  the  defendant 
may,  if  he  does  not  except  to  the  plaintiff's  sureties,  serve  upon 
the  clerk  a  notice  that  he  requires  the  return  of  the  chattel 
replevied.  With  the  notice  he  must  deliver  to  the  clerk  the  fol- 
lowing papers: 

1.  An  affidavit,  containing  an  allegation,  either  that  the  defend- 
ant is  the  owner  of  the  chattel,  or  that  he  is  lawfully  entitled  to 
the  possession  thereof,  by  virtue  of  a  special  property  therein, 
the  facts  with  respect  to  which  must  be  set  forth. 

2.  An  undertaking,  executed  by  at  least  two  sureties,  or  a 
fidelity  or  surety  company,  specifically  authorised  by  law  to  act 
instead  of  sureties,  to  the  effect  that  they  are  bound,  in  a  soeci- 
fied  sum,  not  less  than  twice  the  value  of  the  chattel,  as  stated 
in  the  affidavit  of  the  plaintiff,  for  delivery  thereof  to  the  plain- 
tiff, if  delivery  thereof  is  adjudged,  and  for  the  payment  to  him 
of  any  sum.  which  the  judgment  awards  against  the  defendant. 
The  sureties  in  the  undertaking,  must  justify  before  the  court, 
upon  the  return  of  the  summons. 

If  the  plaintiff  has  stated  separately  in  his  afiidavit  the  value 
of  one  or  more  chattels,  or  classes  of  chattels,  as  prescribed  in 
section  ninety-eight  of  this  act,  the  defendant  may  require  a 
delivery  of  part  of  the  property  replevied,  aa  prescribed  in  that 
section. 

C.  C.  P..  §§  1704,  2925;  J..  1882,  ch.  410,  |  1837. 

§  108.  Q^nallflcatlonii  of  iiaretiea. 

The  qualifications  of  sureties,  as  required  by  this  act,  are  as 
follows: 

1.  Each  of  them  must  be  a  resident  of,  and  a  householder  or 
freeholder  within  the  city  of  New  York. 

2.  Each  of  them  must  be  worth  twice  the  sum  specified  for 
which  they  become  obligated  in  the  undertaking  or  order  of 
arrest,  exclusive  of  property  exempt  from  execution. 

3.  A  fidelity  or  surety  company  specifically  authorized  by  law 
to  act  as  surety. 

G.  O.  P.,  S§  579.  2926;  L.  1882,  cb.  410,  |  1388. 

fi  100.   Jnntiflcatlon. 

For  the  purpose  of  justification,  each  of  the  sureties  or  bail 
nmst  attend  before  the  court,  at  the  time  and  place  mentioned 
in  the  notice,  provided  in  section  one  hundred  and  six  of  this  act, 
and  be  examined  on  oath,  touching  his  sufficiency.  In  such  manner 
as  the  court,  in  its  discretion,  thinks  proper.  The  court  may,  in 
its  discretion,  adjourn  the  examination,  from  day  to  day,  until  it 
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is  completed,  but  snob  an  adjournment  muRt  always  be  to  the 
next  judicial  day,  unlcAS  by  consent  of  parties.    If  required  by  the 
attorney  for  the  adverse  party,  the  examination  must  be  reduced 
to  writing,  and  subscribed  by  the  bail  or  surety. 
C.  C.  P.,   {If  580,   2926;   L.   1882,  ch.  410,  fi  1338. 

I  no.  Allowance  of  nndertakins-. 

If  the  court  finds  the  surety  or  bail  sufficient,  it  must  annex 
the  examination  to  the  undertaking,  indorse  its  allowance  thereon, 
and  cause  them  to  be  filed  with  the  clerk. 

C.  G.  P.,   It  681,  2920;   L.   1882,  cb.  410.   S  1338. 

fill.  When  and  to  whom  mamhal  to  deliver  chattel. 

If  the  defendant  neither  excepts  to  the  plaintiff's  sureties,  nor 
requires  the  return  of  the  chattel,  within  the  time  prescribed  for 
that  purpose,  or  if  he  fails  to  procure  the  allowance  of  his  under- 
taking, or  if  the  plaintiff,  after  the  defendant  has  excepted  to  his 
sureties,  duly  procures  the  allowance  of  his  undertaking,  the 
marshal  must,  except  in  the  case  specified  in  section  one  hundred 
and  thirteen  of  this  act,  immediately  deliver  the  chattel  to  the 
plaintiff.  If  the  plaintiff,  after  the  defendant  has  excepted  to 
his  sureties,  fails  to  procure  the  allowance  of  his  undertaking, 
or  if  the  defendant  after  he  has  required  the  return  of  the  chat- 
tel, procures  the  allow^ance  of  his  undertaking,  the  marshal  must 
immediately  deliver  the  chattel  to  the  defendant. 
L.  1882,  cb.  410,  S  1339. 

§  112.  Penalty  for  -vrrongr  delivery  hy  marshal. 

The  marshal  who  delivers  to  either  party,  without  the  consent 
of  the  other,  a  chattel  replevied  by  him,  except  as  prescribed  in 
the  last  section,  or  by  virtue  of  an  execution  issued  upon  a  judg- 
ment in  the  action,  forfeits  to  the  party  aggrieved  the  sum  of  one 
hundre<l  dollars,  and  is  also  liable  to  him  for  all  damages  which 
he  sustains  thereby. 

L.  1882.  ch.  410,  {  1340. 

1 113.  Claim  of  title  by  third  pemoni  proeeediniT  there- 
upon. 

At  any  time  before  the  chattel  w^hich  has  been  replevied  is 
actually  delivered  to  either  party,  if  a  person  not  a  party  to  the 
action,  claims  as  against  the  defendant  a  right  to  the  possession 
thereof,  existing  at  the  time  when  it  was  replevied,  an  affidavit 
may  be  made  and  delivered  to  the  marshal  who  executed  the 
requisition,  in  his  behalf,  stating  that  he  makes  such  claim, 
specifying  the  chattel  or  chattels,  to  which  it  relates,  if  two  or 
more  chattels  have  been  replevied,  and  the  claim  relates  only  to 
part  of  them,  and  petting  forth  the  facts  upon  which  his  right 
of  possession  depends.  In  that  case,  the  marshal  may.  in  his 
discretion,  before  he  delivers  the  chattel  to  the  plaintiff,  serve 
upon  the  plaintiff's  attorney,  a  copy  of  the  affidavit  with  a  notice 
that  he  requires  indemnity  against  the  claim.  If  the  indemnity 
is  not  furnished  within  a  reasonable  time,  after  the  plaintiff 
becomes  entitled  to  the  delivery  of  the  chattel,  the  marshal  may, 
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in  his  discretion,  deliver  it  to  the  claimant  without  incorrins  any 
liability  to  the  plaintfff,  by  reason  of  so  doing. 

C.   C.   P.,   9  1T09;   L.  1882,  ch.   410,   8   1341. 

S  114.  Action  agralnat  a  marflbal  on  claim. 

A  person,  not  a  party  to  the  action,  who  has  served  an  affidavit 
as  prescribed  in  the  last  section,  may  maintain  an  action.  aRoinst 
the  marshal  who  has  delivered  the  chattel  to  the  plaintiff,  to 
recover  his  damages,  by  reason  of  the  taking,  detention,  or  deliv- 
ery of  the  chattel.  But  the  summons  in  such  an  action  must  be 
issued  within  three  months  after  the  delivery  of  the  chattel  to 
the  plaintiff,  and  must  be  served  within  three  months  after  it  is 
issued.  An  action  cannot  be  maintained  against  a  marshal  by  a 
person  so  entitled  to  make  a  claim,  except  as  prescribed  in  this 
section. 

C.   C.  P.,  {  1710;  L.  1882,  ch.   410,   |  1841. 

f  lis.  Indemnity  to  ntaralial  asainat  »iioli  action. 

The  indemnity  to  be  furnished  to  the  marshal  by  the  plaintiff, 
as  prescribed  in  the  last  section  but  one,  must  consist  of  a  written 
undertaking  to  him,  in  an  amount  at  least  double  the  actual 
value  of  the  property  claimed,  executed  by  at  least  two  sareties, 
or  in  a  proper  case  by  a  fidelity  or  surety  company,  that  they  or 
it  will  indemnify  him  against  any  liability,  for  damages,  costs 
or  expenses,  to  be  incurred  in  an  action,  brought  against  him, 
by  reason  of  the  taking  or  detention  of  the  chattel,  or  its  delivwy 
to  the  plaintiff.  Each  of  the  sureties  besides  possessing  the  other 
qualifications  required  by  law,  must  be  a  freeholder  or  house- 
holder in  the  city  of  New  York.  The  marshal  before  delivering 
the  chattel,  may  require  the  persons  offered  as  sureties,  to  sub- 
mit to  an  examination,  before  the  court,  out  of  which  the  pro- 
ceedings issued.  The  sureties  are  entitled  to  be  substitute*!  a.«t 
defendants,  in  an  action,  brought  as  prescribed  in  the  last  section, 
as  if  the  chattel  had  been  levied  upon,  by  virtue  of  an  execution. 

C.   O.  p.,   f  1711;   L.   1882,  ch.   410,   8  1341. 

I  llKa.  Third  pafty  may  interplead  and  defend. 

At  any  time  before  a  cbattel  or  chattels  which  have  been 
replevied  are  actually  delivered  to  either  party,  and  at  least  two 
days  before  the  return  day  of  the  summons,  a  person,  not  a 
party  to  the  action,  who  claims  a  right  to  the  possession  of  the 
chattel  or  chattels  so  replevied,  or  any  part  thereof,  which  right 
iH  <'Iaimed  to  have  existed  at  the  time  when  the  said  chattel  or 
chattels  were  replevied,  and  which  he  desires  to  a*isert,  may 
make  an  ailidavit  and  deliver  the  same  to  the  court,  stating  that 
he  niak(s  such  claim,  and  does  so  without  collusion  with  the  d«^ 
feuduiit.  The  party  shall  also  specify  in  such  affidavit,  the 
chattel  or  chattels  to  which  he  makes  claim,  setting  forth  the 
facts  upon  which  his  right  depends,  and  praying  to  be  impleaded 
as  a  defendant  in  the  action.  The  court  may  thereupon  grant 
jeave  to  said  party  to  appear  and  defend  and  the  provisions  of 
tins  act  in  relation  to  the  defendant  or  defendants  originally  nro- 
ceedod  against,  ho  far  as  applicable,  shall  apply  to  the  said  parly. 
cnll  /'r'^'^"'"^  ^2M'  ^^  ^^^  discretion,  make  such  order,  or  direct 
such  delivery  of  the  possession  of  the  property,  as  may  be  jtS! 

SctloL     No?h?ni^^n?^f^'  controversy  may*\e  determined  in  tt^ 
action,    ^othing  In  this  section,  however,  shall  be  construed  to 
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affect  the  rights  of  the  parties  to  maintain  a  separate  action,  oi 
to  recover  damages  for  the  wrongful  taking  or  detention  of  a 
chattel,  unless  judijmeut  is  awarcVd  against  him,  as  herein  pro- 
vided, on  the  merits.  In  that  rase  the  court  may  grant  leave  to 
Baid  party  to  appear  and  defend,  and  the  provisions  of  this  acr 
in  relation  to  the  defendant  or  defendants  originally  proceeded 
against,  then  apply  to  said  party. 

[New.]    L.  1003,  ch.  431.    In  cflfect  May  7,  1903. 

8  IIG.  Answer  of  title  In  third  person. 

The  defendant  may,  hy  an.<<wer,  defend,  on  the  ground  that  a 
third  person  was  entitled  to  the  chattel,  without  connecting  him- 
self with  the  latter's  title. 

C.  C.  P..  I  1723. 

S  117.  Defendant  niay  denkand  J^dflrment  for  return  of 
chattel. 

Where  a  chattel  has  been  replevied,  and  the  defendant  has  not 
required  the  return  thereof,  pending  the  action,  as  prescribed  in 
the  foregoing  sections,  he  may,  in  his  answer,  demand  judgment 
for  the  return  thereof,  either  with  or  without  damages  for  the 
taking,  withholding,  or  dotention. 

L.   1S82,  ch.  410,   S  1342. 

S  118.  For  flellverr  of  property;  how  money  recovered  hy 
same  Jndflrnient  ntay  be  collected. 

An  execution  for  the  delivery  of  a  chattel,  must  particularly 
describe  the  property  and  designate  the  party  to  whom  the  judg- 
ment awards  possession  thereof.  It  must  require  the  marshal 
to  deliver  the  iKissession  of  the  property  within  the  city  of  New 
York,  to  the  party  entitled  thereto.  If  a  snm  of  money  is  awarded 
by  the  same  judgment,  it  may  be  collected  by  virtue  of  the  same 
execution;  or  a  separate  execution  may  be  issued  for  the  collec- 
tion thereof,  omitting  the  direction  to  deliver  possession  of  the 
prop€»rty.  If  one  execution  is  issued  for  both  purposes,  it  must 
contain  with  respect  to  the  money  to  be  collected,  the  same  direc- 
tions as  an  exerution  against  property,  or  against  the  person  as 
the  case  requires. 
C.  r.  P.,  S  1S73;  L.  18S2,  ch.  410.  §  1.343. 

I  110.  Damafces  w^hen  chattel  Injured,  et  cetera,  by  de- 
fendant. 

Where  the  plaintiff  recovers  a  chattel  which  was  injured,  or 
otherwipo  depreciate*!  in  value,  while  it  was  in  the  possession  or 
under  the  control  of  the  defendant,  under  siu'h  circum.stances, 
that  the  plaintiff  might  recover  damages  for  the  injury  or  depre- 
ciation, in  an  action  brought  against  the  defendant  therefor,  he 
may  recover  the  sjime  damages,  in  an  action  bntugbt  as  pro- 
scribed in  this  article.  In  that  case  he  must  set  forth  the  facts 
in  his  complaint,  and  demand  judgment  for  damages  accordingly. 

C.  C.  p..  fi  1722;  L.  18S2,  ch.  410.  §  i:i43. 

g  120.  Jndfrment  or  verdict  |  w^hat  to  state. 

The  judgment,  verdict  or  decision,  must  tix  the  damages,  if 
any,  of  the  prevailing  party. 

i.  Where  it  awards  to  the  plaintiff  a  chattel,  which  has  not 
been  replevies!,  or  where  it  awards  to  the  prevailing  party  a 
chattel,  which  has  been  replevit*d.  and  afterwards  delivered  by 
the  mar.shal  to  the  uusu<-cessful  party,  or  to  a  person  not  a 
party,  it  must  aLso  fix  the  value  of  the  chattel,  at  the  time  of 
the  trial. 

2.  In  a  case  where  the  unsuccessful  party  had  a  six'cial  prcM)- 
erty  therein,  not  equal  to  the  full  valuation  of  the  chattel  to  nx 
the  value  of  the  siK'cial  property. 

O.  C.  P.,  Sf  1726,  1727;  L.  1882,  ch  410,  $  1343, 
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I  121.  Jadgnnent  or  Terdicty  et  cetera,  for  part  of  seTe/al 
•liattelfl. 

Where  the  action  is  brought  to  recover  two  or  more  chattels, 
the  judgment,  verdict  or  decision,  may  award  to  one  party,  one 
or  more  distinct  chattels,  which  can  be  identified,  and  set  apart 
from  the  others,  and  the  residue  to  the  other  party,  and,  if  nec- 
essary, the  complaint  must  be  amended  so  as  to  conform  thereto. 
The  final  judgment  rendered  thereupon,  must  award  to  each  party 
the  same  relief,  with  respect  to  the  finding  in  his  favor,  as  if 
separate  judgments  were  rendered,  except  that,  where  each  party 
is  entitled  to  an  absolute  award  of  a  sum  of  money,  against  the 
other,  the  smaller  sum  must  be  deducted  from  the  greater,  and 
the  balance  only  must  be  awarded. 

C.  C.  p.,  S  1728. 

\122.  Damairefli  lioipr  ancertained  on  default. 
Vhere  the  plaintiff  is  entitled  to  judgment  by  default,  for  waat 
of  an  appearance  or  pleading,  the  court  to  which  he  applies  for 
judgment  may  ascertain  and  determine  the  damages  to  which  he 
Is  entitled  and  the  value  of  the  chattel,  if  necessary. 

C.  C.  P.,   §   1729. 

8  123.  Final  Judarment,  et  cetera. 

Final  judgment  for  the  plaintiff  must  award  to  him  possession 
of  the  chattel  recovered  by  him,  with  his  damages  if  any.  If  a 
chatt€»l  recovered  was  not  replevied,  or  if  after  it  was  ropleviod 
it  was  delivered  to  the  defendant,  or  to  a  person  not  a  party,  as 
prescribed  in  this  act,  the  final  judgment  must  also  award  to  the 
plaintiff  the  sum  fixed  as  the  value  thereof,  to  be  paid  by  the 
defendant,  if  possession  thereof  is  not  delivered  to  the  plaintiff. 
If  the  defendant  has  demanded  judgment  for  the  return  of  a 
chattel,  which  was  replevied,  and  afterwards  delivered  to  the 
plaintiff  or  to  a  person  not  a  party,  as  prescribed  in  this  act, 
final  judgment  in  his  favor  therefor  must  award  to  him  pos.*ies- 
sion  thereof,  with  his  damages,  if  any,  and  it  must  also  award  to 
him  the  sum  fixed  as  the  value  thereof;  to  be  paid  by  the  plain- 
tiff, if  possession  is  not  delivered  to  the  defendant.  But  if  the 
case  is  one  of  those  specified  in  subdivision  two  of  section  one 
hundred  and  twenty  of  this  act,  final  judgment  in  favor  of  the 
defendant  must  award  to  him  the  sum  fixed  as  therein  specified, 
and  if  it  is  not  collected,  the  delivery  of  the  chattel,  or,  if  the 
chattel  has  not  been  replevied,  or  has  been  returned  to  him  after 
'-eple^in,  that  he  is  entitled  to  the  possession  thereof,  until  the 
sum  so  awarded  is  collected,  or  otherwise  paid. 

C.  C.  P..  §  1730;  L.  1882,  ch.  410,  §  1343. 

$  124.  Bxecatlont  contents  thereof. 

An  oxeention  for  the  delivery  of  the  possession  of  a  chattel  and 
to  satisfy  out  of  the  property  of  the  judgment  debtor  a  sum  of 
money  contingently  awarded  against  him,  must  contain,  in  addi- 
tion to  the  other  matters  prescribed  by  law,  the  followini^  direc- 
tion: 

1.  Whore  the  judgment  awards  n  sum  of  money,  if  possession 
of  the  rhattel  is  not  delivered  to  the  prevailing  party,  the  execu- 
tion must  require  the  marshal  if  the  chattel  cannot  be  fonnd 
within  the  city  of  New  York,  to  satisfy  the  sum  so  awarded  with 
interest  and  his  fees,  out  of  the  property  of  the  party  against 
whom  the  judgment  is  rendered. 

A  direction  to  satisfy  a  snm  of  money  out  of  property,  as  pre- 
scribed in  this  section,  must  be  in  the  form  required  by  law  for 
a  like  direction,  where  an  execution  against  property  ia  id^aed 
upon  a  judgment  for  a  sum  of  money. 

0.  O.  P..  S  1731;  L.  1882,  cb.  410,  $  t.'}43. 
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I  12B.  Marvlial'B  power  to  take  chattel. 

For  the  purpose  of  taking  possession  of  a  chattel,  by  virtue  of 
such  an  execution,  the  powers  of  the  marshal  are  the  same  as 
where  he  is  required  to  replevy  a  chattel. 

C.  C.  P.,  S 1782;  L.  1882,  ch.  410,  f  1S48. 
I  126.  Aetion  on  nndertaklngri  whea  maintainable. 

A  plaintiff  who  has  recovered  a  final  judgment  cannot  maintain 
an  action  against  the  sureties  in  an  undertaking  given  in  behalf 
of  the  defendant  to  procure  a  return  of  the  chattel  or  against  the 
bail  of  a  defendant  who  has  been  arrested,  until  after  the  return, 
wholly  or  partly  unsatisfied  or  unexecuted,  of  an  execution  in 
his  favor,  for  the  delivery  of  the  possession  of  the  chattel,  or  to 
satisfy  a  sum  of  money  out  of  the  property  of  the  defendant,  or 
for  both  purposes,  as  the  case  requires,  A  defendant  who  has 
recovered  a  final  judgment  cannot  maintain  an  action  against 
the  sureties  in  the  plointiflTs  undertaking,  given  to  procure  a 
replevin  until  after  a  like  return  of  similar  execution  against  the 
plaintiff. 

C.  C.  p.,   8  1733;  L.  1882,  ch.  410,  |  1343. 

I  127.  Mamhal's  return ;  evldenice  therein. 

In  such  an  action  against  the  sureties,  the  marshoTs  return  to 
the  execution  is  presumptive  evidence  of  a  failure  to  deliver  or 
to  return  a  chattel,  or  to  pay  a  sum  of  money,  according  to  the 
terms  of  the  undertaking. 

C.  C.  P.,  S  1734;  L.  1882,  ch.  410,   |  1343. 

I  128.  Injury^  et  cetera,  no  defence. 

It  is  not  a  defence  to  such  an  action,  that  the  chattel  was 
injured  or  destroyed,  after  it  was  replevied,  unless  the  injury  or 
destruction  was  affected  by  the  act,  or  with  the  consent  of  the 
plaintiff,  in  the  action,  or  occurred  after  the  chattel  was  taken 
by  virtue  of  the  execution. 

C.  G.   P.,  §  1735;  L.  1882,  ch.  410,   $   1343. 

V129.  Proceedlaar  ifvhere  iinntn&onfl  not  personally  served. 
Vhevfi  the  defendant  does  not  appear,  and  the  summons  has 
not  been  personally  served  upon  him,  and  a  chattel,  or  a  part  of 
a  chattel,  to  recover  which  the  action  is  brought,  has  been  re- 
plevied, and  the  proceedings  thereupon  have  boon  duly  taken, 
as  prescribed  in  this  act,  the  court  must  proceed  to  hear  and 
determine  the  action  with  respect  to  that  chattel,  or  part  of  a 
chattel,  or,  if  the  action  is  brought  to  recover  two  or  more  chat- 
tels, with  respect  to  those  which  have  been  replevied,  in  like 
manner  and  with  the  like  effect  as  if  the  summons  had  been 
personally  served. 

L.    1882,   ch.   410,    $    1344. 
§  180.  IVlien  action  not  affected  by  fallare  to  replevy. 

Where  the  summons  has  been  personally  served  upon  the  de- 
fendant,  or  where  he  appears,  the  court  must  proceed  to  heai 
and  determine  the  action,  although  the  plaintiff  has  not  required 
the  chattel  to  be  replevied,  or  the  marshal  has  not  been  able  to 
replevy  it. 

L.   1882.   ch.   410.   {   1345. 

{  181.  Joinder  of  action  with  others. 

Nothing  in  this  title  is  to  be  so  construed  as  to  prevent  the 
plaintiff  from  uniting  in  the  same  complaint  two  or  more  causes 
of  action,  in  any  case  specified  in  section  one  hundred  and  forty- 
six  of  this  act. 

O.  O.  P..  fi  1680. 
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ARTlCIiB  FOURTH. 

Action  to  foreclose  a  Ueti  on  a  chatteU 

Sec.  137.  Action;  whoa  and  in  what  courts  maiatainable. 
138.  Warrant  In  action. 

130.  Action  on  conditional  aalu  agreemcBt,   et  cetera;  how  brooctit. 
14(^  Judgment;  order  of  arrest;  tiody  «xecatlon. 

141.  Judsrmont,  et  cetera. 

142.  Application  of  tbis  article. 

§  137.  Action}   'vrhen  aA^   In  ^>rbat  convim   ttiaintainable. 

An  action  may  be  maintained  in  the  municipal  court  of  tho  city 
of  New  York,  to  forecloBe  a  lien  upon  a  chattel,  for  a  »um  of 
money,  where  the  amount  claimed,  exclusive  of  costs,  does  not 
exceed  five  hundred  dollarg,  in  any  case  where  such  a  lien  exists 
at  the  time  of  the  comaenceineut  of  the  action. 

C.  C.  P.,  i  1737. 

§  138.  Wtirrant  Itt   action   for. 

In  an  action  to  foroclo.se  a  lion  upon  a  chattel,  if  the  plaintiff 
is  not  in  possession  of  tlie  chattel,  a  warrant,  commaBdiuii:  the 
marshal  to  seize  the  chattel,  and  safely  keep  it  to  abide  the  judp- 
ment  may  be  i.ssued  in  like  manner,  as  a  warrant  of  attachment 
may  be  issued,  in  an  action  founded  upon  a  contract,  and  the 
provisions  of  law  applicable  to  a  warrant  of  attachment,  issued 
out  of  the  court  apply  to  a  warrant  issued  as  prescribed  in  this 
act,  and  to  the  proceedings  to  procure  it,  and  after  it  has  been 
issued,  cxcei)t  as  otherwise  specified  in  the  judsrinent. 

L.  1882,  ch.  410,  §  1330. 

S  139.  [Ain*a,  1010.1  Action  on  conditional  sale  airrec^ 
nicnt,   ef   cctcrat  hOTT  bfoflfpNt. 

No  action  shall  bo  maintained  in  this  court,  which  arises  on  a 
contract  of  conditional  sale  of  personal  property;  a  hirine  of 
personal  property,  where  title  is  not  to  vest  in  the  person  hirinjr 
until  payment  of  a  certain  sum;  or  a  chattel  mort^a^e  madt^ 
to  secnre  the  purchase  price  of  chattels:  except  an  action  to 
forerloso  the  lion,  as  proYi(le<l  in  this  article.  For  the  purpose 
of  this  section  an  instrument  in  writing  as  above  stated  shall  be 
dt'Oined  a  lieu  upon  a  chattel.  Provided,  however,  that  an  action 
may  be  maintained  to  recover  a  sum  or  sums  due  and  payable 
for  instalment,  payment  or  hiring,  but  in  such  cases  no  order  of 
arrest  shall  issue. 
h.   IDIO.   ch.   542,     In  effect  Jnne  20,   19ia 

I  140.  [AmM,  inOa.i     Jndgrmenti  order  of  arreati  body  exv 
ention. 

In  on  action  of  forecloaurev  as  provided  in  the  last  se<-tion, 
where  th(»  sum  (»r  sums,  over  all  payments  and  set-offs  due  and 
payabh-  by  tlie  terras  oif  a  written  contract  of  conditionp'  sale, 
or  ui.  n  the  payment  of  which  the  title  to  hired  personal  j)roiK»rty 
vest*,  or  securtHi  by  a  chattel  mortgage,  amount  to  more  than 
one  hundred  dollars,  the  plaintiff  may  allege  that  the  defendant 
wilfully  or  maliciously  disposed  of  or  conceale<l  the  property  or 
a  part  thereof,  covered  by  the  instrument  on  which  suit  is  insti* 
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tnted,  in  which  case  the  court  may  grant  an  order  of  arrest  in 
the  manner  provided  in  article  one  of  this  title,  and  upon  such 
allegation  being  proved  on  the  trial,  execution  against  the  per- 
son shall  is8ue,  if  the  provisions  of  this  act  relating  to  indorse- 
ment upon  the  summons  have  been  complied  with,  unless  the 
property  awarded  by  the  judgment  is  produced  by  the  defendant 
to  satisfy  the  execution  and  levy,  when  made  as  provided  in  this 
article.  Upon  judgment  l)«iug  rendered,  as  preseribed  in  this 
article  under  the  provisions  of  this  or  the  last  preceding  section, 
and  execution  issuing  thereon,  the  property  subject  to  levy  must 
be  produced  or  possession  made  readily  available  at  the  time  of 
such  levy,  to  satisfy  tho  execution  in  the  manner  prescril)ed  in 
the  judgment,  and  on  failure  so  to  do,  where  the  plaintiff  has 
recovered  judgment  for  a  sum  excef»dlnp  one  hundred  dollars, 
exclusive  of  costs,  an  execution  against  the  person  shall  issue, 
provided  the  provisions  of  this  act  relating  to  indorsement  upon 
the  summons  have  been  complie<l  with,  on  the  return  of  the 
marshal  having  the  execution  made  to  the  clerk  of  the  court  in 
the  district  in  which  the  judgment  is  docketed,  to  the  effect  that 
such  property  is  not  available  for  levy  and  execution, 

L.  1903,  ch.  156.    In  effect  April  8,  1908. 

§  141.  Jndarment,  et  cetera. 

In  an  action  to  foreclose  a  lien,  the  final  judgment  in  favor  of 
the  plaintiff,  must  specify  the  amount  of  the  lien,  and  direct  a 
sale  of  the  chattel  to  satisfy  the  name  and  the  costs,  if  any,  by 
a  marshal,  in  like  manner,  as  where  a  marshal  sells  persoiml 
property  by  virtue  of  an  execution,  and  the  application  by  him 
of  the  proceeds  of  the  sale,  less  his  fees  and  expenses,  to  Ae 
payment  of  the  amnnnt  of  the  lien,  and  tho  costs  of  the  actimi. 
It  must  also  provide  for  the  payment  of  the  snrplns  to  the  owner 
of  the  chattel,  and  for  the  safe  keeping  of  the  surplus,  if  neces- 
sary, by  the  clerk  of  the  court,  until  it  is  claimed  by  him.  If  a 
defendant  upon  whom  the  summons  is  personally  served,  is  liable 
for  the  amount  of  the  lien,  or  for  any  part  thereof,  it  may  also 
award  payment  accordingly, 

C.  C.  P.,  M  1739,  1740. 

|14S.  ApMleiUloii   of  thlm  artlele. 

This  title  does  not  affect  any  existing  right  or  remedy  to  fore- 
close or  satisfy  a  lien  upon  a  chattel,  without  action,  and  it  does 
not  apply  to  a  case,  where  another  mode  of  enforcing  a  lien  upon 
a  chattel  is  specially  prescribed  by  law, 

C.  C.  P.,  1 1741.  ^45^ 
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TITLE  IV. 
Pleadings. 

Sec.  145.  Pleadings  on   joinder  of  Issae. 

14G.  What  causes  of  action  may  be  Joined  In  the  same  comDlalnt. 

147.  Plaintiff  to  prove  his  case;  exceptions. 

148.  Defendant  may  offer  to  allow  Judgmeitt  or  oompromlM. 

149.  Complaint. 

160.  Answer;  what  to  contain. 

151.  Counterclaim  defined. 

152.  Rules  respecting  the  allowance  of  coonterclalm. 

153.  Judgment  when  demand  or  counterclaim  are  equal,  or  nnequal. 

154.  For  afflrmatlTe  relief. 

165.  Counterclaim  when  defendant  is  sued  in  a  repcesentatlTe  capacity. 

156.  When  plaintiff  is  an  executor  or  administrator. 

157.  Counterclaim  where  amount  is  in  excess  of  courts'  Jurisdiction. 

168.  When  defendant  may  demur. 

169.  Demurrer  to  complaint  must  specify  grounds  of  objection. 

160.  Demurrer  to  all  or  part  of  the  complaint;  may  answer  to  part. 

161.  Formal  reply  or  demnrrer  to  counterclaim  not  necessary. 

162.  When  plaintiff  may  demur  to  answer. 

163.  Requirements  concerning  Terifled  pleadings. 

164.  Vorlflcatlon:   how  and  by  whom  made. 

105.  Exhibition  of  accounts  at  instance  of  adverse  party  maj  t»e  ordeivd. 

166.  Amendment  of  pleadings. 

167.  Private  statute;    bow   pleaded. 

168.  Judgments;  how  pleaded. 

160.  Conditions  precedent;  how  pleaded. 

170.  Pleadings  to  be  liberally  construed. 

171.  Immaterial  variance  In  pleading  to  bo  disregarded. 

172.  Material  variances;  how  provided  tor. 
^  173.  What  to  be  deemed  a  failure  of  proof. 
&174.  Partial  defenses. 

175.  Complaint  in  actions  by  or  against  corporation!. 

176.  When  proof  of  corporate  existence  unneceuaTy. 

177.  Misnomer,  when  waived. 

178.  Pleadings  in  actions  on  bastardy  bonds. 

179.  Answer  of  title. 

180.  Defendant  in  answer  of  title  to  deliver  undertaklQfL 

181.  New  action  to  be  brought  in  supreme  ooart. 

182.  Old  a(>tlon:  thoroupon  discontinued. 

183.  Penalty  for  failure  to  deliver  undertaking. 

184.  Title  appearing  from  plaintiff's  own  showing. 

185.  Same  cause  of  action,  and  defense  in  new  action. 

186.  Answer  of  title  interposed  as  to  only  ono  or  mere  of  acrecml  4te- 

fenses;  proceedings  thereupon. 

187.  Interpleader  by  order  in  certain  cases. 

I   145.   [Am'd,  1»08,  1011.1   Pleadlnor  on  Jolmder  of  tesae. 

Pleadings  in  the  municipal  conrt  of  the  city  of  New  York,  maj 
be  oral  or  written,-  verified  or  unverified,  except  as  prescribed  in 
section  thirty-four  hundred  and  four  of  the  code  of  civil  pro- 
cedure, and  include  a  complaint,  answer  or  demurrer. 

1.  Where  the  action  is  commenced  by  the  service  ot  a  smn- 
mons  only,  the  pleadings  may  be  oral,  and  the  substance  thereof 
shall  be  endorsed  upon  the  summons  and  entered  in  the  docket 
book  of  the  court.  Issue  must  hj  joined  on  the  return  day  of 
the  summons,  except  as  otherwise  expressly  prescribed  in  thb 
act.  The  court  may,  however,  in  its  discretion,  order  a  written 
bill  of  particulars,  with  or  without  verification,  to  be  filed  by  the 
/plaintiff,  or  by  the  defendant  interposing  a  counterclaim. 

2.  In  all  cases  where  a  written  complaint,  verified  or  unveri- 
fi«iv."i,  is  served  with  the  summons,  a  written  answer,  verified  if 
the  complaint  be  verified,  or  a  written  demurrer,  must  be  filed 
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and  issiio  joined  on  return  day,  except  as  otherwise  expressly 
prescribed  in  this  act,  unless  the  court  further  extends  the  time 
to  answer  or  demur.  In  actions,  however,  in  which  the  amount 
claimed  is  fifty  dollars  or  less,  and  the  complaint  is  written, 
verified  or  unverified,  and  the  ^defendant  appears  in  person,  the 
court  may,  in  its  discretion,  permit  the  defendant  to  plead  orally 
and  indorse  the  substance  thereof  upon  the  summons. 

3.  Where  a  demurrer  is  interposed  and  disallowed,  the  court 
must,  notwithstanding  the  return  day  has  passed,  i?rant  leave 
to  plead  as  if  no  demurrer  had  been  interposed,  with  or  with- 
out costs,  in  an  amount  within  the  sum  allowed  as  costs  in  the 
action;  but  the  time  to  file  said  pleading  shall  not  be  extended 
longer  than  eight  days  from  the  time  the  decision  on  the  demurrer 
is  rendered,  unless  on  the  consent  of  the  parties. 

4.  If  the  court  deems  the  demurrer  well  founded,  it  must  per- 
mit the  pleading  to  be  amended;  and  if  the  party  fails  so  to 
amend,  the  defective  pleading  or  part  of  a  pleading  demurred 
to  must  be  disregarded;  and  the  court  may,  in  its  discretion, 
extend  the  time  for  pleading,  in  the  manner  prescribed  in  the 
preceding  subdivision 

5.  Where,  on  the  return  day  of  a  summons,  a  person  appears 
specially  for  the  purpose  of  raising  a  question  not  involving  the 
merits  of  the  action,  the  court  may,  in  its  discretion,  reserve  the 
decision  on  the  quostion  raised  and  extend  the  time  to  plead,  in 
the  manner  prescribed  in  subdivision  three  of  this  section. 

6.  Nothing  herein  shall  be  construed  to  prevent  the  court 
ordering  a  bill  of  particulars  in  a  proper  case,  whether  the  plead- 
ings be  written  or  oral.  ^ 

C.  C.  p.,  %i  2935.  3126,  3207:  L.  1882.  ch.  410.  S  1846.  AmM  by-L.  i:m. 
ch,  495;  L.  1911.  ch.  73.  in  effect  Sept.  1,  1911. 

I  146.  Wliat  cKnaefi  of  action  may  be  Joined  In  the  same 
complaint. 

The  plaintiff  may  unite  in  the  same  complaint,  two  or  more 
causes  of  action,  where  they  are  brought  to  recover  aa  follows: 

1.  Upon  contract,  express  or  implied. 

2.  For  personal  injuries,  and  injuries  to  property,  or  either. 

3.  Chattels,  with  or  without  damages,  for  the  taking  or  de- 
tention thereof. 

4.  Upon  claims  against  a  trustee,  by  virtue  of  a  contract,  or  by 
operation  of  law. 

5.  Upon  claims  arising  out  of  the  same  transaction  or  trans- 
actions connected  with  the  same  subject  of  action,  and  not  in- 
cluded within  one  of  the  foregoing  subdivisions  of  this  section. 

6.  For  penalties  incurred  under  a  statute  of  the  state,  or  an 
ordinance  of  the  city  of  New  York. 

But  it  must  appear  upon  the  face  of  the  complaint,  that  all 
the  catises  of  action,  so  united,  belong  to  one  of  the  foregoing 
subdivisions  of  this  section;  that  they  are  consistent  with  each 
other;  that  they  require  the  sanu;  judgment;  and  except  as 
otherwise  prescribed  by  law,  that  they  affect  all  the  parties. 
Where  a  cause  of  action  for  which  a  defendant  might  be  arrested 
is  united  with  a  cause  of  action  for  which  he  cannot  be  arrested, 
an  execution  against  the  person  of  the  defendant  cannot  be  issued 
upon  the  judgment. 

C.    C.    p.,   IS  484,   2937. 

I  147.  [.%.m'«l,  1008.]  Plaintiff  to  proT^e  liifi  case;  excep- 
tions. 

If  a  defendant  fails  to  appear  and  answer,  the  plaintiff  cannot 
recover  without  proving  his  case,  except  in  a  case  specified  in 
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section  thirty-four  hundred  and  six  of  the  code  of  civil  procedure, 
and  excepting  that  where  the  action  is  on  a  contract,  express  or 
implied,  and  a  copy  of  a  verified  complaint  was  served  on  de- 
fendant at  the  time  of  the  service  of  the  summons,  judgmt'nt 
may  be  taken  as  demanded  without  further  proof. 

C.  C.  P..  fi  2891;  L.  1883,  ch.  410.  |  1347.  Am'd  U  1908.  cb.  405.  In 
effect  Sci^t.  1.  1808. 

S  148.  Defendant  nuar  o0er  to  allow  Jndarn&ent  or  com- 
promlwe. 

The  defendant  may,  upon  the  return  of  the  summons,  and  before 
answering*  tile  with  the  court  a  written  offer  to  allow  judgment 
to  be  taken  against  him  for  a  sum  of  money,  or  for  property 
therein  specified,  with  costs.  If  there  are  two  or  more  defend- 
ants, and  the  action  can  be  severed,  a  like  offer  may  bo  made  by 
one  or  more  of  the  defendants,  against  whom  a  separate  judg- 
ment may  be  taken.  If  the  plaintiff  thereupon,  before  taking 
any  other  proceeding  in  the  action,  files  with  the  court  a  written 
acceptance  of  the  offer,  the  court  must  render  judgment  acconl- 
ingly.  If  an  acceptance  is  not  filed,  the  offer  cannot  be  given  in 
evidence  upon  the  trial;  but,  if  the  plaintiff  fails  to  obtain  a 
more  favorable  judgment,  he  cannot  recover  costs  from  the  time 
of  the  offer,  and  must  pay  the  defendant's  costs  from  that  time. 
But  a  defendant  may  instead  of  such  written  offer,  deposit  the 
amount  of  his  offer,  if  a  sum  of  money,  with  the  clerk  of  the 
court,  with  like  effect. 

C.  G.  P..  S  2882. 

I  140.  Complaint. 

The  complaint  must  state  Sn  fi  plain  and  direct  maimer  the 
facta,  constituting  the  cause  of  action. 

C.   C.   p.,  fi   2936. 

i  160.  AnsYvev)  ^rhat  tb  contain. 

The  answer  of  the  defendant  must  contain: 

1.  A  general  or  specific  denial  of  each  material  allegation  of 
the  complaint  controverted  by  the  defendant,  or  of  any  knowl- 
edge or  information  thereof,  sufficient  to  form  a  belief. 

2.  A  statement  of  any  new  matter  constituting  a  defense  or 
counterclaim,  in  ordinary  and  concise  language,  without  repetition. 

C.  C.  P.,   SS  500,  29.^3;  L.   1882,  ch.  410,   fi  1347. 

S   151.  Connterclalm  defined. 

The  counterclaim,  specified  in  the  last  section,  must  tend.  In 
some  way,  to  diminish  or  defeat  the  plaintiff's  recovery,  and 
must  be  one  of  the  following  causes  of  action  against  the  plain- 
tiff, or,  in  a  proper  case,  against  the  person  whom  he  represents, 
and  in  favor  of  the  defendant,  or  of  one  or  more  defendants, 
between  whom  and  the  plaintiff  a  separate  judgment  may  be  had 
in  the  action: 

1.  A  cause  of  action  arising  out  of  the  contract  or  transaction, 
set  forth  in  the  complaint  as  the  foundation  of  the  plaintiff's 
claim,  or  connected  with  the  subject  of  the  action. 

2.  In  an  action  on  contract,  any  other  cause  of  action  on  con- 
tract, existing  at  the  commencement  of  the  action. 

c.  C.  P..  {  501. 
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S  1S2.  Rttlea  reapectlnfp  the  allowance  of  connterelalni. 

But  the  ooanterolaim,  Rpccified  in  subdivision  second  of  the 
last  seotion,  is  subject  to  the  following  rules: 

1.  If  the  action  is  founded  upon  a  contract,  which  has  been 
assigned  by  the  partj'  thereto,  other  thnn  a  negotiiible  promissory 
note  or  bill  of  exchange,  n  demand  existing  against  the  party 
thereto^  or  an  assignee  of  the  contract,  at  the  time  of  the  assign- 
ment thereof,  and  belonging  to  the  defendant,  in  good  faith, 
before  notice  of  the  assignment,  must  be  allowed  as  a  counter- 
claim, to  the  amount  of  the  plaintiff's  demand,  if  it  might  have 
been  so  allowed  against  the  party,  or  the  assignee,  while  the  con- 
tract belonged  to  him. 

2.  If  the  action  is  upon  a  negotiable  promissory  note  or  bill  of 
exchange,  which  has  been  assigned  to  the  plaintiff  after  it 
became  due,  a  demand  existing  against  a  person  who  assigned  or 
transferred  it,  after  it  became  due,  must  be  allowed  as  a  counter- 
claim, to  the  amount  of  the  plaintiff's  demand,  if  it  might  have 
been  so  allowed  against  the  assignor,  while  the  note  or  bill 
belonged  to  him. 

3.  If  the  plaintiff  is  a  trustee  for  another  or  if  the  action  is 
in  the  name  of  the  plaintiff,  who  has  no  actual  interest  in  the 
contract  upon  which  it  is  founded,  a  demand  against  the  plain- 
tiff shall  not  be  allowed  as  a  counterclaim;  but  so  much  of  a 
demand  existing  against  the  i)erson  whom  he  represents,  or  for 
whose  benefit  the  action  is  lirought,  as  will  satisfy  the  plaintiff's 
demand,  must  be  allowed  as  a  counterclaim,  if  it  might  have 
been  so  allowed  In  an  action  brought  by  the  i>erson  beneficially 
interested. 

C.  C.  P.,  §  802. 

1 15:i,  Jndinnent  Dvlien  demiind  or  connterclalin  are  eanal 
or   aneciaiiK 

Where  a  counterclaim  is  established,  which  equals  the  plaintiff's 
demand,  the  judgment  must  be  in  favor  of  the  defendant.  Where 
it  is  lesa  than  the  plaintiff's  demand,  the  plaintiff  must  have 
judgment  foi*  the  residue  only.  Where  it  exceeds  the  plaintiff'a 
demand,  the  defendant  must  have  judgment  for  the  excess,  or 
so  much  thereof  as  is  due  from  the  plaintiff:  the  judgment  does 
not  prejudice  the  defendant's  right  to  recover,  from  another 
person,  so  much  thereof  as  the  judgment  does  not  cancel, 

C.  C.  p.,  I  503. 

1 154.  For   afllrinative   relief. 

In  a  case  not  specified  in  the  last  section  where  a  counterclaim 
l.s   established,    which    entitles    the   defendant    to   an    affirmative 
judgment,  demanded  in  the  answer,  judgment  must  be  rendered 
for  the  defendant  accordingly. 
€.  C.  P.,  8  504. 

1 15K.  Covnterelalm  'vrhen  defendant  In  lined  In  n  repre- 
sentative cai»a4>lty. 

In  an  action  against  an  executor  or  administrator,  or  other 
person  sued  in  a  representntive  capacity,  the  defendant  may  set 
forth,  as  a  counterclaim,  a  demand  belonging  to  the  decedent 
or  other  person  whom  he  represents,  where  the  person  so  repre- 
sented would  have  been  entitled  to  set  forth  the  same,  in  an 
action  against  him. 
CO.  P.,  I  BOG.  J  457 
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1 160.  IVhen  plaintiff  In  an  executor  or  odmlnistnitor. 

In  an  action  brought  by  an  executor  or  administrator,  in  his 
representative  capacity,  a  demand  against  the  decedent,  belong- 
ing, at  the  time  of  his  death  to  the  defendant,  may  be  set  forth 
by  the  defendant  as  a  counterclaim,  as  if  the  action  had  been 
brought  by  the  decedent  in  his  lifetime;  and,  if  a  balance  is 
found  to  be  due  to  the  defendant,  judgment  mnst^  be  rendered 
therefor  against  the  plaintiff,  in  his  representative  capacity. 
Execution  can  be  issued  upon  such  a  judgment  only  in  a  case 
where  it  could  be  issued  upon  a  judgment  in  an  action  against 
the  executor. 

C.  C.  P.,  I  506. 

(  157.  Connterclalni  iprliere  amount  1«  In  exce««  of  eonrta* 
Jorlsdlctlon. 

Where  defendant  has  a  counterclaim  which  is  in  excess  of  the 
amount  of  the  jurisdiction  of  this  court,  the  counterclaim  may 
be  interposed,  and  in  the  event  of  judgment  being  rendered  in 
defendant's  favor,  sustaining  said  counterclaim,  said  judgment 
shall  not  be  for  any  larger  sum  in  any  event  than  the  sura  to 
which  the  court  has  jurisdiction,  exclusive  of  costs,  but  nothing 
in  this  section  shall  be  construed  to  "estop  such  a  defendant  from 
bringing  an  action  against  the  plaintiff  for  the  difference  between 
the  sum  of  the  court's  jurisdiction,  and  the  sum  bv  said  defendant 
to  be  due  unless  the  judgment  shall  state  that  the  sum  awarded 
by  the  judgment  is  the  whole  amount  found  to  be  due. 

[New.] 

1 15H.  When   defendant  may   den&vr. 

The  defendant  may  demur  to  the  complaint,  where  one  or  more 
of  the  following  objections  thereto,  appear  upon  the  face  thereof: 

1.  That  the  court  has  not  jurisdiction  of  the  person  of  the 
defendant. 

2.  That  the  court  has  not  jurisdiction  of  the  subject  of  the 
action. 

3.  That  the  plaintiff  has  not  legal  capacity  to  sue. 

4.  That  there  is  another  action  pending  between  the  same 
parties,  for  the  same  cause. 

5.  That  there  is  a  misjoinder  of  parties  plaintiff. 

n.  That  there  is  defect  of  parties,  plaintiff  or  defendant. 

7.  That  causes  of  action  have  been  improperly  united. 

8.  That  the  complaint  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action. 

C.  C.  P.,  fS  488,  2039;  L.  1882.  ch.  410,  f  1347. 

$  150.  Demurrer  to  complaint  ntuMt  apeclfy-  vronnda  off 
objection. 

The  demurrer  must  distinctly  specify  the  objections  to  the  com- 
plaint, otherwise  it  may  be  disregarded.  An  objection,  taken 
under  subdivision  first,  second,  fourth  or  eighth  of  section  one 
hundred  nnd  fifty-eight  of  this  act,  may  be  stated  in  the  language 
of  the  subdivision;  and  an  objection  taken  under  either  of  the 
other  subdivisions,  must  point  out  specifically  the  particular 
defect  relied  upon. 

O.  o.  P..  1 480. 
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1160.  Demnrrcr  to  all  or  part,  of  the  complaint)  mar 
anM-ncr  to  part. 

The  defendant  may  demur  to  the  whole  complaint,  or  to  one 
or  more  separate  causes  of  action,  stated  therein.  In  the  latter 
case,  he  may  answer  the  cause  of  action  not  demurred  to. 

C.  C.   p.,   I  491. 

1161.  Formal  repljr  or  demurrer  to  covnterclatm 'Uot 
aecesaary. 

A  formal  reply  to  a  counterclaim  is  not  necessary.  The  counter- 
claim shall  be  deemed  denied  by  the  plaintiff  unless  specifically 
admitted  on  the  trial.  It  also  may  be  objected  to  on  motion,  or 
demurred  to  as  if  the  counterclaim  were  an  afflrmatiye  cause  of 
action,  set  up  in  a  complaint. 

[New.] 

1 102.  When  plaintiff  may  demnr  to  ansvf er. 

The  plaintiff  may  demur  to  a  counterclaim  or  a  defence  con- 
sisting of  new  matter  contained  in  the  answer,  on  the  ground 
that  it  is  insufficient  in  law  on  the  face  thereof. 
C.  C.  P.,  §  494. 

S  163.  Reqntrementa  concerning  Terlfled  pleadtnffn. 

The  allegations  or  denials  in  a  verified  pleading  must  in  form 
be  stated  to  be  made  by  the  party  pleading.  Unless  they  are 
therein  stated  to  be  made  on  the  information  and  belief  of  the 
party,  they  must  be  regarded,  for  all  purposes  as  having  been 
made  on  the  knowledge  of  the  person  verifying  the  pleading.  An 
allegation  that  the  party  has  not  sufficient  knowledge  or  informa- 
tion to  form  a  belief  with  respect  to  a  matter,  must,  for  the 
same  purpose,  be  regarded  as  an  allegation  that  the  person  veri- 
fying the  pleading  has  not  such  knowledge  or  information. 

C.  C.  P..  §  524. 

S164.  Verification}  ho^r  and  by  vfltom  made. 

The  verification  must  be  made  by  the  affidavit  of  the  party,  or, 
if  there  are  two  or  more  parties  united  in  interest,  and  pleading 
together,  by  at  least  one  of  them  who  is  acquainted  with  the 
facts,  except  as  follows: 

1.  Where  the  party  is  a  domestic  corporation,  the  verification 
must  be  made  by  an  officer  thereof. 

2.  Where  the  people  of  the  state  are,  or  a  public  officer,  in  their 
behalf,  is  the  party,  the  verification  may  be  made  by  any  person 
acquainted  with  the  facts. 

3.  Where  the  party  is  a  foreign  corporation;  or  where  the  party 
is  not  within  the  county  where  the  attorney  resides,  or  if  the 
latter  is  not  a  resident  of  the  state,  the  county  where  he  has  his 
office,  and  capable  of  making  the  affidavit:  or,  if  there  are  two 
or  more  parties  united  in  interest  and  pleading  together,  where 
neither  of  them,  acquainted  with  the  facta,  is  within  that  county 
and  capable  of  making  the  affidavit;  or  where  the  action  or 
defence  is  founded  on  a  written  instrument  for  the  payment  of 
money  only,  which  is  in  the  possession  of  the  agent  or  the 
attorney;  or  where  all  the  material  allegations  of  the  pleading 
are  wiUiin  the  personal  knowledge  of  the  agent  or  the  attorney; 
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In  either  case  the  verification  may  be  made  by  the  agent  of  or 
the  attorney  for  the  party. 
O.  C.  P.,  8  R2B. 

§  105.  BxhlbltloA  of  ii«cofttAtB  at  Instattce  of  adverse  partr 
may   be    ordered. 

The  court  may  at  the  time  of  pleading:,  or  at  any  other  time 
before  the  trial,  require  the  plaintiff  or  defendant  to  exhibit  to 
the  inspection  of  the  adverse  party,  with  liberty  to  copy  the  same, 
any  writing  or  account  declared  on  or  act  up  in  the  way  of  offR<»t 
or  counterclaim,  or  if  not  so  erhiblted,  may  prohibit  its  afterward 
being  given  in  evidence. 

L.  1882,  cb.  410.  1 1361. 

S  100.  Amendment   of  pleadlnars. 

The  court  must,  upon  application,  allow  a  pleading  to  be 
amended,  at  any  time,  if  aubatantial  jastiee  will  be  promoted 
thereby.  AVhere  a  party  amends  hia  pleading,  after  joinder  of 
issue,  or  pleads  over  upon  the  decision  of  a  demurrer,  and  it  la 
made  to  api)ear  to  the  satisfaction  of  the  court,  by  oath,  that  an 
adjournment  is  necessary  to  the  adverse  party,  in  consequence 
of  the  amendment  or  pleading  over,  an  adjournment  must  be 
granted.  The  court  may  also,  in  its  discretion,  require,  as  a  con- 
dition of  vllowing  an  amendment,  the  payment  of  costs  to  the 
adverse  party. 

C.  C.   p.,   f  2944;   L.  1682.  ch.  410,  |  1347. 

1 167.  Private  statvtei  ho^  pleaded. 

In  pleading  a  privat(»  statnte,  or  a  rijrht  derived  therefrom,  it 
is  sufficient  fo  desfgnHte  the  statute  by  its  chapter,  year  of  pas- 
sage and  title,  or  in  some  otKer  manner  with  convenient  certainty, 
without  setting  forth  any  of  the  contents  thereof. 

C.  C.  r.,  «580. 

1 108.  JndvmentMi    ho^v   pleaded. 

In  pleading  a  judgment,  or  other  dptermination  of  a  court  or 
officer  of  special  jurisdiction,  it  is  not  necessary  to  state  the  facts 
conferring  jurisdiction;  but  the  jii4gment  or  determination  may 
V)e  stated  to  have  l>«?en  duly  given  or  made.  If  that  nUegatioo 
is  controverted  the  piirty  pleading  must  on  the  trial  eatablisb  tli« 
facts  conferring  jurisdiction. 

C.  c.  P..  5  532. 

g  169.  Condltlonn  precedent i  bow  pleaded. 

In  pleading  the  performance  of  a  condition  precedent  In  a  eon- 
tract  it  is  not  necessary  to  state  the  facts  constituting  perform- 
ance; hnt  the  party  may  state  generally  that  he  or  the  pemon 
whom  he  represents  duly  perfonned  all  the  conditions  on  his  part. 
If  that  allegation  is  controverted  he  must  on  the  trial  establish 
performance. 
C.  C.  P.,  §»12. 

f  170.  Pleadlnars  to  be  llberaJlr  eonntrved. 

The  allpfrations  of  a  pleading  must  be  lilKjrally  construed,  with 
a  view  of  substantial  justice  between  the  partiea 

0.0.P.,fM9.  j^ 
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1 171.  Immaterial  TaviaBce  In  pleading  !•  be  dtarearaFded. 

A  yariance  betweon  an  allegation  in  a  pleading  and  the  proof, 
must  be  disregarded  as  immaterial,  unless  the  oonrt  is  satisfied 
that  the  adverse  party  has  been  misled  thereby,  to  his  prejudice. 

V.  C.  p..  f  294S;   L.    1882,   eb.  410,   I  1347. 

S17:fi.  Material  vajriancesi  ho^r  provided  for. 

A  variance  between  an  allegation  in  a  pleading  and  the  proof 
is  not  material  unless  it  has  actually  misled  the  adverse  party 
to  his  prejudice  in  maintaining  his  action  or  defense  on  the 
merits.  If  a  party  insists  that  he  has  been  misled  that  fact  and 
the  particulars  in  -which  he  has  been  misled  must  be  proved  to 
the  satisfaction  of  the  court.  Thereupon  the  court  may  in  its 
discretion  order  the  pleading  to  be  amended  on  such  terms  as  it 
deems  just 
C.  C.  P.,  1630. 

S  173.  IVhat  to  be  deemed  a  failure  of  proof. 

Where,  however,  the  allegation  to  which  the  proof  is  directed 
is  unproved,  not  in  some  particular  or  particulars  only,  but  in  its 
entire  scope  and  meaning,  it  is  not  a  case  of  variaucd  within  the 
last  two  sections,  but  a  failure  of  proof. 

C.  G.  P.,  f  641. 

§174.  Partial  defenneM. 

A  partial  defense  may  be  set  forth,  but  it  must  be  expressly 
stated  to  be  a  partial  defense  to  the  entire  complaint,  or  to 
one  or  more  separate  causes  of  action  therein  set  forth.  On  a 
demurrer  thereto  the  question  is  whether  it  is  sufflcient  for  that 
purpose.  Matter  tending  only  to  mitigate  or  reduce  damages  in 
an  action  to  recover  damages  for  a  i>ersonal  injury,  or  an  injury 
to  property,  is  a  partial  defense  within  the  meaning  of  this  section. 

1 175«  Complaiat    In  actions   hy   or   afrnlnnt    eorporatlonn. 

In  an  action  brought  by  or  against  a  corporation,  the  complaint 
must  aver  that  the  plaiutiff.  or  the  defendant,  as  the  case  may 
be,  is  a  corporation;  must  state  whether  it  is  a  domestic  corpora- 
tion or  a  foreign  corporation;  and,  if  the  latter,  the  state,  country 
or  government,  by  or  under  whose  laws  it  was  created.  But 
the  plaintiff  need  not  set  forth,  or  specially  refer  to,  any  act  or 
proceeding  bj'  or  under  which  the  corporation  was  created. 

C.  C.  P.,  §  1775. 

1 170.  'When   proof  of  corporate  exlntence  vnnecenaary. 

In  an  action  brought  by  or  against  a  corporation,  the  plaintiff 
need  not  prove,  upon  the  trial,  the  existence  of  the  corporation 
unless  the  answer  is  verified  and  contains  an  affirmative  allega- 
tion that  the  plaintiff,  or  the  defendant,  as  the  case  may  be,  is 
not  a  corporation. 

C.  C.  P..  5  1776. 

1 177.  Misnomer)  ^vhen  waived. 

In  an  action  or  sp<»cial  proceeding  brought  by  or  against  a 
corporation,  the  defendant  is  deeme<i  to  have  waived  any  mistake 
in  the  statement  of  the  corporate  name,  unless  the  mianomer  ia 
pleaded  in  the  answer  or  other  pleading  in  the  defendants  behalf. 

C.  O.  P.,  1 1777. 
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f  178.  Plead InflTs  In  actions  on  bastard y  bonds* 

The  pleadings  and  proceedings  in  actions  in  which  the  people 
of  this  state  are  a  party,  where  such  actions  aje  brought  ^  by 
the  overseers  of  the  poor  or  the  commissioners  of  public  charities 
and  ('orre<tion,  upon  bastardj'  or  abandonment  bonds,  shall  be 
the  same  as  in  actions  brought  on  bonds  with  conditions  other 
tliau  for  the  payment  of  money,  and  for  any  breach  of  the  con- 
dition of  such  bond  given  in  cases  of  bastardy  which  shall  happen 
after  the  recovery  of  any  damages  or  the  commencement  of  any 
suit,  the  municipal  court  in  the  district  in  which  the  action  was 
originally  brought  shall  have  power  to  issue  a  new  summons,  and 
upon  the  return  thereof  to  ascertain  the  amount  of  damages 
arising  from  said  breach,  and  to  give  judgment  accordingly;  and 
in  suits  upon  bonds  given  in  abandonment  cases  the  court  shall 
have  the  same  power  as  to  requiring  further  security  or  com- 
mitting defendant  in  default  thereof,  as  are  conferred  by  law, 
upon  the  judges  of  courts  of  record  in  similar  cases. 

L.  1882,  ch.  410,  f  1348. 

M79.  Answer  of  title. 

The  defendant  may,  either  with  or  without  other  matter  of 
defense,  set  forth  in  his  answer  facts  showing  that  the  title  to 
real  property  will  come  in  question.  Such  an  answer  must  be 
in  writing,  and  it  must  be  signed  by  the  defendant,  or  his  attorney 
or  agent,  and  delivered  to  the  court.  The  court  must,  thereupon, 
countersign  the  answer,  and  deliver  it  to  the  plaintiff. 

h.  1882,  ch.  410.  §  1349. 

fl80.  Defendant  In  ans-fver  of  title  to  deliver  vnder* 
takinar. 

In  the  case  specified  in  the  last  section,  the  defendant  must  also 
deliver  to  the  court,  with  the  answer,  a  written  undertaking, 
cMH'iitod  by  one  or  more  sureties,  approved  by  the  court,  to  the 
effect  that,  if  the  plaintiff,  within  twenty  days  thereafter,  deposits 
with  the  court  a  -summons  and  complaint  in  a  new  action,  for 
the  same  cause,  to  be  brought  in  the  proper  court,  as  prescribed 
in  the  next  section,  the  defendant  will,  within  twenty  days  after 
the  deposit,  give  a  written  admission  of  the  service  thereof. 
Where  the  defendant  was  arrested  in  the  action  before  the  court, 
the  undertaking  must  further  »^rovide  that  he  will,  at  all  times, 
render  himself  amenable  to  any  ...andate  which  may  be  issned 
to  enforce  ii  tinal  jndgment  in  the  action  so  brought.  If  the 
defendant  fails  to  comply  with  the  undertaking,  the  sureties  are 
liable  thereupon  to  any  amount  for  which  judgment  might  have 
been  rendered  by  the  municipal  court,  if  the  answer  and  UQder> 
taking  had  not  been  delivered. 

I  1882,  ''h.  410,  S  1350. 

§  181.  New  action  to  be  bronarlit  In  supreme  court. 

The  court,  in  which  a  new  action  is  to  be  brought,  as  prescribed 
in  the  last  section,  is  the  supreme  court. 

L.  1882,  ch.  410.  I  1351. 

i  182.  Old   action;   thereupon  dlNOontlnued. 

Upon  the  delivery  of  the  undertaking  to  the  court,  the  action  is 
discontinued,   and   each   party   must   pay   his  own  costs.    If  the 
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plaintiff  fails  to  deposit  with  the  court  a  summons  and  complaint 
in  the  new  action,  before  the  expiration  of  twenty  days  after 
the  delivery  of  the  undertaking,  the  defendant  may  maintain  an 
action  against  the  plaintiff  to  recover  costs  before  the  court. 

L.  1882.  ch.  41b,  $  1352. 

§  18:t.   Penalty    for  fnllnre   to  deliirer  vndertalclnir. 

If  the  undertaking  is  not  delivered  to  the  court,  it  has  jurisdic- 
tion of  the  action,  and  must  proceed  therein,  and  the  defendant 
is  precluded  in  his  defense,  from  drawing  the  title  in  question.   ' 

L.  1882,  ch.  410.  §  13{». 

f  184.  Title  nppearlnflT   from   plalntUTu   own  sliowlnflr. 

If,  however,  it  appears  upon  the  trial,  from  the  plaintiff's  own 
showing,  that  the  title  to  real  property  is  in  question,  and  the  title 
is  disputed  by  the  defendant,  the  court  must  dismiss  the  com- 
plaint, with  costs,  and  render  judgment  against  the  plaintiff 
accordingly. 

L.  1882.  ch.  410,  §  1354.  x 

§  18S.  Same  cauMe  of  action,  and  defense  in  new  action. 

Tn  the  new  action,  to  be  brought  after  an  action  before  a  court 
is  discontinued,  by  the  delivery  of  an  answer  and  an  undertaking, 
as  prescribed  in  the  last  six  sections,  the  plaintiff  must  complain 
for  the  same  cause  of  action  only  upon  which  he  relied  before 
the  court,  and  the  defendant's  answ^er  must  set  up  the  same 
defense  only  which  he  made  before  the  court.  If  the  action  is 
to  recover  a  chattel  which  was  replevied  in  the  municipal  court, 
each  undertaking,  given  in  the  municipal  court,  continues  to  be 
valid  in,  and  is  applicable  to,  the  new  action. 

L.  1882,  ch.  410,  §  1366. 

1 186.  AnM^'or  to  title  Interposed  as  to  only  one  or  more 
of  iievernl  defeniieH;  proceedinars  thereupon. 

Where  in  an  action  before  the  court,  the  plaintiff  has  two  or 
more  causes  of  action,  and  the  defense  that  the  title  to  real 
property  will  come  in  question,  is  interposed  as  to  one  or  more, 
but  not  as  to  all  of  them,  the  defendant  may  deliver  an  answer 
and  undertaking  as  prescribed  in  this  article,  with  respect  to  the 
cause  or  causes  of  action  only,  in  which  title  will  so  come  in 
question.  Whereupon  the  court,  must  discontinue  the  action  as 
to  those  causes  of  action  only,  the  plaintiff  may  commence  a  new 
action  therefor  in  the  proper  court  and  the  original  action  must 
proceed  as  to  the  other  causes. 
L.  1882,  ch.  410,  f  1350. 

I1S7.  interpleader  by   order  In  certain   cases. 

A  defendant  against  whom  an  action  to  recover  upon  a  contract, 
or  an  action  to  recover  a  chattel,  is  pending,  may,  at  any  time 
before  answer,  upon  proof,  by  affidavit,  that  a  person,  not  a 
party  to  the  action,  niakes  a  demand  against  him  for  the  same 
debt*  or  property,  without  collusion  with  him,  apply  to  the  court, 
upon  notice  to  tliat  perso'rv,  and  the  adverse  party,  for  an  order 
to  substitute  that  person,  in  his  place,  and  to  discharge  him  from 
liability  to  either,  on  his  paying  into  court   the  amount  of  the 
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debt,  or  delivering  the  posseasion  of  the  property,  or  its  value, 
to  sach  person  as  the  court  directs;  or  upon  it  appearing  that 
the  defendant  disputes,  in  whole  or  in  part,  the  liability  as 
asserted  against  him  by  different  claimants,  or  that  he  has  some 
interest  in  the  subject  matter,  of  the  controversy  which  he  desires 
to  assert,  his  application  may  be  for  an  order  joining  the  other 
claimant  or  claimants,  as  co-defendaots  with  him  in  the  action. 
The  court  may,  in  its  discretion,  make  such  order,  upon  such 
terms  as  to  costs  and  payments  into  court  of  the  amount  of  the 
debt,  or  part  thereof,  or  delivery  of  the  possession,  of  the  property, 
or  its  value  or  part  thereof,  as  may  be  just  and  thereupon  the 
entire  controversy  may  be  determined  in  the  action. 
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TITLE  V. 
Froceedings  between  joinder  of  iMue  and  triaL 

Arttcto  I.    Adjoaram^nts;  subpoenas;  attendance  off  wttnesset. 
2,   Commissions  aod  depoelttons. 

ABTIOI.B  FIB8T. 

Adjournment*;  subpcenaa;  cUtendance  of  witnesBea, 

B9C.  198.  Trial  may  be  adjourned,  when. 

194.  Adjournn^ent  longer  than  eight  days;  undertaking. 

196.  GondlUoos  may  be  Imposed. 
IM.  Attendauoe  uf  witnesses. 

197.  How  subpoena  served. 

I9d.    Warrant  of  attachment  against  defaulting  witness. 

199.    How  executed;  fees  thereupon. 

900.   Defaulting  witness  liable  for  damages,  and  penalty  of  fifty  dolUrt. 

f  103,  [Atn'dy  1910.1  Adjoummeiitai  trial  maF  be  ad- 
journed) -vrhea. 

The  trial  of  the  action  may  be  adjourned  by  the  court,  or  on 
the  applicaticm  of  either  party,  for  a  period  nut  exceeding  eight 
days  at  any  one  adjournment,  unless  the  defendant  is  under  ar- 
rest, in  which  case  it  shall  not  be  adjourned  to  exceed  forty-eight 
hours,  except  upon  the  application  of  the  defendant,  in  accord- 
ance with  the  provisions  of  section  sixty-seven  of  this  act.  Ex- 
cept that  an  adjournment  for  more  than  forty-eight  hours  where 
the  defendant  is  under  arrest,  may  be  granted  on  application  of 
the  plaintiff  by  discharging  the  defendant  from  custcxly  and  the 
action  may  then  proceed  notwithstanding  su<-h  discharge;  and 
the  defendant  shall  be  subject  to  arrest  on  the  execution,  in  the 
same  manner  as  if  he  had  not  boon  .so  dist-hargenT]  The  trial 
may  be  adjourned  for  a  longer  period  by  conaenf,  or  where 
neither  party  objects  to  th-  same,  or  where  the  defendant  has 
defaulted  either  by  reason  of  his  non-appearance  or  in  pleading, 
the  inquest  or  taking  of  judgment  may  be  adjourned  for  a  longer 
period  than  eight  days  on  the  application  of  the  plaintiff,  except 
as  otherwise  expressly  prescribed  in  this  act. 

L.  1882,  ch.  410,  Sl  1362,  1363.  Am'd  by  L.  1910.  rh.  I.!i3.  In  effect  Apr. 
22.  1010, 

§  194.  Adloamment  loaarer  thaa  eiffht  days)  vadertaklns. 

An  adjournment  may  be  had  either  at  the  joining  of  issue,  or 
at  any  subsequent  time  to  which  the  cause  may  stand  adjourned 
on  application  of  either  party,  for  a  longer  period  than  eight 
dayflr  but  not  to  exceed  ninety  days  from  the  return  of  the 
summons,  upon  executing  an  undertaking  in  writing,  with  one 
or  more  sufiBcient  sureties,  to  the  effect  that  he  will  pay  to  the 
plaintiff  or  defendant  the  damages,  costs  and  extra  costs,  in  case 
judgment  shall  be  rendered  against  him  in  the  action,  upon  proof 
b;-  the  oath  of  the  party  or  otherwise,  to  the  satisfaction  of  the 
court-  that  such  party  cannot  be  ready  for  trial  before  the  time 
to  which  he  desires  an  adjournment,  for  the  want  of  material 
evidence,  describing  it:  that  the  delay  has  not  been  made  neces- 
sary by  any  a<'t  or  nt^glect  on  his  part  since  the  action  was  r»ora- 
meiiced  and  that  he  expects  to  prwure  the  evidence  at  the  time 
stated  by  him.  All  bonds  taken  upon  the  adjournment  of  any 
cause  shall    be  good  and  valid  against  the  obligor  or  obligors, 
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although  subsequent  adjourumcnts  are  had  after  the  execution 
of  such  bond  or  obligation. 
L.  1882,  ch.  410,   S  1364. 

I  106.  Condlttoiui  mKy  be  Imposed. 

The  court  may  impose  upon  the  party  applying  for  on  ad* 
jourument  such  conditions  as  to  it  may  seem  reasonable. 

U  1882,  cb.  410,   I  1365. 

8  100.  [Ain*d»  1U10.J      Attendanoe  of  wltneMes. 

A  subpoena  requiring  a  witness  to  appear  and  testify  on  the 
trial  of  an  action,  on  the  demand  of  eitluT  party,  shall  be  issued 
out  of  this  court  by  the  clerk  thereof,  in  the  district  in  which 
the  action  is  pending,  unless  otherwise  expressly  provided  in  this 
act,  but  if  the  party  in  whose  behalf  the  siibpoena  is  to  be 
issued  is  represented  by  an  attorney,  such  attorney  may  issue 
the  same  and  shall  subscribe  thereto  his  name,  otfice  and  post- 
otflce  address,  and  the  subpoena  may  be  served  at  any  place 
within  the  city  of  New  York.  The  «ubiM>eua  may  require  the 
witness,  except  as  otherwise  expressly  prescribed  by  law,  to 
bring  with  him  any  book  or  psiper,  relating  to  the  merits  of 
the  action. 

r.  C.  P.,  I  2060;  L.  1882.  ch.  410,  |  1370.  Ain'd,  L.  1910,  ch.  538.  In 
cfTiTt  Sept.  1,  1010. 

§  197.  How   aubpoeniA  nerved* 

A  subpoena  may  bo  served  bv  any  person  over  the  age  of 
eighteen  years,  and  must  be  served  by  delivering  a  copy  therwif 
to  the  witness  personally,  and  by  paymg  or  tendering  to  him  his 
lawful  fee  of  twenty-five  cents  for  one  day's  attendance  as  a  wit- 
ness, and  mileage  as  provided  by  the  code  of  civil  procedure. 

C.  C.   P..  I  2070;   L.  1882.  ch.  410,  |   1370. 

8  198.  IVarrKnt  of  attaoltmeiit  Affalnst  defaaltlaar 'witaes*. 

Where  it  is  made  to  appear,  to  the  satisfaction  of  the  court,  by 
affidavit  or  other  proof,  that  a  person  duly  subpoenaed  to  attend 
before  it  in  an  action,  has  refused  or  neglected  to  attend  as  a 
witness  in  obedience  to  the  subpoena,  and  no  just  cause  f(ir  the 
neglect  or  refusal  is  shown  to  exist,  and  the  i)erson  is  not  nrivi- 
leged  from  attendance  under  any  statute  of  the  state,  ana  the 
party,  in  whose  behalf  the  witness  was  subpoenaed,  or  his  at- 
torney, makea  oath  that  the  testimony  of  the  witness  is  material. 
the  court  must  issue  a  warrant  of  attachment,  directed  generally 
to  any  marshal,  for  the  purpose  of  compelling  the  attendance 
of  the  witness. 

C.  C.  P.,  I  2971. 

S  lOO.  Ho-w  ezecatedi  fees  therevpon. 

Such  a  warrant  of  attachment  must  bo  executed  in  the  same 
manner  as  an  order  of  arrest.  The  fees  of  the  marshal  for 
serving  it  must  be  paid  by  the  person  against  whom  it  is  issued, 
unless  he  shows  a  r?asonable  excuse  to  the  satisfaction  of  the 
court,  for  his  omission  to  attend,  in  which  case,  the  party  pro- 
curing the  warrant  must  pay  for  them,  and  if  he  recovers  costs, 
the  amount  thereof  must  be  allowed  to  him  as  part  of  his  costs. 

C.  C.  P.,  S  2072. 
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I  200.  Defanltlns  ^^ItneiiB  liable  for  damaareii  And  penaltF 
of  fifty   dollars, 

A  person  subpoenaed,  a»  prescribed  in  this  net.  who  neffU'cts 
or  refiiwes  to  oltey  the  subpoena,  or  to  testify,  is  also  liable  to  the 
party,  in  wboHe  behalf  he  was  subp<KMiaed,  for  all  damages  whieh 
the  party  sustains  by  reason  of  his  neglect  or  refusal,  and  fifty 
dollars  in  addition  thereto,  and  is  subject  to  any  fine  or  punish- 
ni(nt  which  may  be  iraiM>stHl  in  accordance  with  the  provision 
of  section  eight  of  this  act. 

C.  C.  P.,  9  2070. 
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ARTICLE   SECOND. 

Commission  to  take  testimony;  deftositions, 

S<'c.  20r).  Commisfiloii  to  tnko  tcRtlmony,  Pt  crtora. 

2(i0.  Commiisslon  on  conspiit:   dei)o8ltlou  upon  oral  qaestlooa. 

207.  When  and  how  conimlmlon  irrant(»d. 

2^v"..  Adjoummi'nt  \i-ht'rt>  cooimlraloa  granted. 

2'»».   How  fxocutod  and  rotiirncd. 

ri»\  (Vrtlflcati*  of  <»x«'ontlon. 

2n.  Orrtiflcatt.  a  siifflolent  retnrti. 

21".  \Vh(Mi  d'^position  may  b«'  Hupprpsaed. 

2rj.  IVpnsltfon,  ot  cotora,  pvldenco. 

214.  Pow«T  of  conimiflsionora. 

'Jir>.  Ki><>«  ipt  of  dork;  return  of  rommlMlon  by. 

210.  I><  |H>*iitlon  to  take  toatlmony  condltlonallj. 

217.  Affidavit  on  application;  rrquiroments  of. 

218.  ni|)OKltlon  by  coniiont. 
210,  Ordor  for  oxamlnation. 

22'V  runlHhmont  for  dlMoboylng  order,  witness  fees. 

221.  Service  of  order. 

222.  AdJournroiMit  of  examination. 
22"].  Party  conftnrd  In  pria^n. 

224.  Ruica  for  examination;   manner  of  taking  and  returning  deposition; 

refusal  of  pemon  examined  to  answer. 
226.  Deposition  may  be  read  in  evidence;  when. 
226.  Effpct  of  deposition. 

S20S.  Commiimlon   to  take  testimony-,   et  cetera. 

Where  the  defendnnt  has  neglected  to  appear  upon  the  retoro 
of  a  snmnionH,  or  has  failed  to  answer  the  complaint,  or  where 
an  issue  of  fart  has  been  joined  in  an  action;  and  it  appears,  by 
affidavit,  upon  the  application  of  either  party,  that  a  witness,  not 
within  the  city  of  New  York,  is  material  in  the  prosecution  or 
defense  of  the  action,  the  court  may  award  a  commiBsion  to  one 
or  more  competent  persons,  authorizing;  them,  or  any  of  them  to 
examine  the  witness  under  oath,  upon  interroKatories  to  be 
Kottlcd  by  the  court,  or  by  written  afrreement  of  the  parties,  and 
indorsed  upon  or  annexed  to  the  commission;  to  take  and  certify 
the  deposition  of  the  witness,  and  to  return  the  same  by  mail, 
addressed  to  tho  clerk  of  the  court. 

C.  C.  P..  S  2980;  L.  1882.  ch.  410.  S  1368. 

1 2206.  Commission  on  consent)  deposition  upon  oral  unes- 
tlons. 

If  both  parties  expressly  consent,  a  commission  may  issue  with- 
out written  interrogatories,  and  the  deposition  may  be  taken  upon 
oral  questions. 

C.  C.  P.,  I  2081 ;  L.  1882,  ch.  410.  S  1388. 

i  SOT.  When  and  ho^'  commission  irranted. 

The  commission  may  be  granted  by  the  court  withoat  notice. 
upon  the  application  of  the  plaintifiT.  made  at  the  retom  of  the 
summons,  or  upon  the  application  of  either  party,  made  at  the 
time  of  the  joinder  of  issue.  It  may  also  be  granted  at  any  time 
after  the  joinder  of  issue,  upon  the  application  of  either  party, 
accompanied  with  proof,  by  aftidavit.  that  three  days  written 
notice  of  the  application  has  been  served  upon,  the  adverse  party, 
either  personally  or  by  service  upon  the  attorney,  who  appeared 
for  him  before  tlje  court. 
O.  G.  r.,  S  2092;  L.  1882,  ch.  410.  8  inos. 
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1 208.  Adjovrnmeat   wliere   commission  irrantedL 

Where  n  commission  is  flrranted,  the  party  upon  whose  applica- 
tion it  is  issned,  is  entitled  to  snch  an  adjournment  of  the  trial 
as  may  be  necessary  to  procure  the  commission  to  be  executed 
and  returned.  Subject,  however,  to  the  provisions  of  sections 
one  hundred  and  ninety-three  and  one  hundred  and  ninety-four  of 
this  act 

C.  C.  p..  I  2983;  L.  1882,  ch.  410,  |  1368. 

1209.  How  executed  and  returned* 

The  person,  to  whom  a  commission  is  directed,  or  before  whom 
a  dei>osition  is  taken,  unless  otherwise  expressly  directed  in  the 
commission,  or  in  the  order  for  taking:  the  depositions,  must 
execute  the  commission,  or  the  order  as  follows: 

1.  He  must  publicly  administer,  to  each  witness  examined,  on 
oath  or  affirmation  to  testify  the  truth,  the  whole  truth,  nnd 
nothing  but  the  truth,  as  to  the  matters  respecting  which  the 
witness  is  examined. 

2.  Ho  must  reduce  the  examination  of  each  witness  to  writing, 
or  cause  it  to  be  reduced  to  writing,  by  a  disinterested  person. 
After  it  has  been  carefully  read,  to  or  by  the  witness,  it  mtist  be 
subscribed  by  the  witness. 

3.  If  an  exhibit  is  produced  and  proved,  the  exbitHt,  or,  if  the 
witness,  or  other  person  having  it  in  hia  custody,  does  not  sur- 
render it,  a  copy  thereof,  must  be  annexed  to  the  deposition  to 
which  it  relates,  subflcribed  by  the  witness  proving  it,  and  mun- 
bered  or  otherwise  Identified,  in  writing  thereupon,  by  the  com- 
missioner or  other  person  taking  the  deposition,  .vho  must  sub- 
scribe his  name  thereto. 

4.  The  commissioner,  or  person  taking  the  deposition,  roust  sub- 
scribe his  name  to  each  half  sheet  of  the  deposition,  and  he  must 
annex  all  the  depositions  and  exhibits  to  the  commission,  or  to 
a  certified  copy  of  the  order  for  taking  the  deposition,  with  the 
certificate  specified  in  the  next  section;  and  he  must  close  them 
up  under  his  seal,  and  address  the  packet  to  the  clerk  of  the 
court,  at  his  official  residence. 

5.  If  there  is  a  direction,  on  the  commission,  or  in  the  order  to 
return  the  same  through  the  post  office,  he  must  immediately 
deposit  the  packet,  so  addressed,  in  the  post  office,  and  pay  the 
postage  thereon. 

6.  If  there  is  a  direction  on  the  commission,  or  in  the  order,  to 
return  the  same  by  an  agent  of  the  party,  at  whose  instance  it 
was  issued  or  granted,  the  packet  so  addressed  must  be  delivered 
to  the  agent. 

7.  Where  a  commission  is  directed  to  two  or  more  persons,  one 
or  more  of  them  may  execute  it,  as  prescribed  in  this  and  the 
next  section. 

A  copy  of  this  and  of  the  next  section  must  be  annexed  to  each 
commission,  or  order  to  take  depositions,  aatlK>rijBed  by  this 
article,     t^,^  / 

C.  G.  P„  If  i4a,  2B84:  U  1882,  ch.  410, 1 1368. 

1210    Cevtlllcate  of  ezecvtton. 

The  ^commissioner  or  other  person,  before  whom  one  or  raoro 
depositions  are  taken,  must  subscribe,  and  annex  to  each  deposi- 
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tion,  a  certifiont<*,  substantially  in  the  following  form,  the  blankB 
being  propevly   filled  up: 

State  (or  territory)  of i 

iJounty  (or  parish)  of f 

I, do  certify  that the  wit- 
ness,   personally   appeared    before   me   on   the    day   of 

,  at   o'clock  in  the    noon,  at  the 

* ,  in  the  state  (or  territory)  of ,  and  after 

being  sworn  (or  affirmed,  as  the  case  may  be),  to  testify  the 
truth,  the  whole  truth,  and  nothing  but  the  truth,  did  depose 
to  the  matters  contained  in  the  foregoing  deposition,  and  did, 
in  my  pr<^sence,  subscribe  the  same,  and  indorse  the  exhibits 
nniiexed  thereto.  And  I  further  certify  that  I  have  subscribed 
m3'  name  to  each  half  sheet  thereof,  and  to  each  exhibit. 

And  I  further  certify  that appeared  iu  behalf 

of   the and  that appeared 

in  the  behalf  of  the 

O.  O.  P..  f  802;  L.  1882,  ch.  410,  S  ISW. 

1211.  Certillcate»  a  Bufllcient  return* 

The  certificate  specified  in  the  last  section,  is  a  sufficient  Tetnm 
to  a  commission. 
O.  O.  P.,  8  903;  L.  1888,  eh.  410,  |  1869. 

f212.  ^^Iken   depoiittion  mur  be  suppreaeed. 

Where  it  appears,  by  affidarit  that  a  deposition  has  been 
improperly  or  irregularly  taken  or  returned;  or  that  the  personal 
attendance  cf  the  witness,  upon  the  trial,  could  have  been  pro- 
cured, with  due  diligence,  by  a  subpoena,  or  that  the  attorney 
for  either  party  has  practiced  any  fraud,  or  unfair  or  over- 
reaching conduct,  to  the  prejudice  6f  the  adverse  party,  in  the 
course  of  the  proceedings;  an  order  for  the  suppression  of  the 
deposition,  may  be  made  by  the  court,  upon  the  application  of 
the  party  aggrieved,  upon  notice  to  the  adverse  party. 
C.  O.  P..  1 910. 

1 218.  Depoalttoity   et  eetera,   eridenee. 

A  deposition,  taken  and  returned  as  prescribed  In  this  article, 
may,  unless  it  is  suppressed  as  prescribed  in  the  last  section,  be 
read  in  evidence  by  ?ither  party.  It  has  the  same  effect,  and  no 
other,  as  the  oral  testimony  of  the  witness  would  have:  and  an 
objection  to  the  competency  or  credibility  of  the  witness,  or  to 
the  relevancy,  or  substantial  competency,  of  a  question  put  to 
h'oi.  or  of  an  answer  given  "by  him,  may  be  made,  as  if  the 
witness  was  then  personally  examined,  and  without  being  noted 
uiK)n  the  deposition. 
0.  c.  P.,  f  911. 

f  214.  Power  of  ooimnlaaloners. 

Where  the  commission  is  executed  "within  the  state,  the  com- 
missioner, or  if  there  are  two  or  more,  a  majority  of  them,  have 
the  same  power  to  issue  a  subpoena,  to  swear  a  witneaa,  and  to 
compel  his  attendance,  that  a  justice  of  the  peace  haa*  in  an 
action  pending  before  him. 

CO.  P.,  12987. 
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I21S.  Receipt  of  clerk;  ret«p»  of  aomv&tiuriloii^ tbT* 

The  clerk  of  the  court  in  the  district  in  which  the  action  is 
pcndiuK,  must  on  receiving  the  paokafre,  containing  the  commis- 
sion. tran$imitted  to  liini  by  mail  or  otherwine,  open  and  tile  itt 
in<if>rsiii);  theroniion  the  dnte  of  hit^  so  doing.  It  nmst  remain  on 
file  with  him,  until  the  trial;  but  either  party  is  entitled  to  inspect 
it  on  file. 

C.  C.  P.,  t  2985.  / 

-'     i 

f2l6.  DepOHltlon  to  take  teatlmonr  condltlonallr*    .'       - 

Either  party  to  an  action  pending  in  the  municipal  court  xnny 
apply  iu  the  district  in  which  the  action  is  pending,  for  an  order 
to  have  the  testiuiouy  of  any  witness  who  is  about  to  depart 
from  the  city  of  New  York,  and  will  probably  continue  absent, 
when  the  testimony  is  required,  or  is  so  sick  or  infirm  as  to  afford 
reasonable  ground  to  believe  that  he  will  not  be  able  to  attend 
the  trial;  or  that  any  other  special  circumstances  exist  which 
render  it  proper  that  he  be  examined  as  prescribed  in  this  article, 
taken  conditionally  to  be  used  on  the  trial  of  such  action,  subject 
to  the  provisions  of  this  article. 

L.  1882,  cb.  410.  S  1360. 

1817.  AflldaTlt  on  appUcationt  re^ttlreanents  of. 

The  party  desiring  to  take  a  deposition,  as  prescribed  in  the 
last  section,  must  present  to  the  court  in  the  district  in  which  the 
action  is    pending,  an  affidavit  showing: 

1.  The  title  and  nature  of  the  action.  The  name  and  residence 
of  the  person  to  be  examined.  That  the  testimony  of  such  person 
is  material  and  necessary  for  the  party  making  suoh  application 
or  for  the  prosecution  or  defense  of  such  action. 

2.  That  the  person  to  be  exftuiined  is  about  to  depart  from  the 
city  of  New  York,  or  that  he  is  so  sick  or  infirm  as  to  afford 
reasonable  ground  to  believe  that  he  will  not  be  able  to  atteuil 
the  trial,  or  that  any  other  special  circumstanres  exist  which 
render  it  proper  that  he  should  be  examined,  as  prescribed  in  this 
chapter;  but  this  subdivision  d(>es  not  apply  to  a  case  where  the 
person  to  be  examined  is  a  partj'  to  the  action,  except  in  the  case 
of  sickness  or  infirmity. 

3.  If  the  party  soujjht  to  be  examined  is  a  corporation,  the 
affidavit  shall  state  the  name  of  the  officers  or  directors  thereof, 
or  any  of  them  whose  testimony  is  necessary  and  material,  or 
the  books  and  papers  as  to  the  contents  of  which  an  examination 
or  inspection  is  desired,  and  the  order  to  be  made  in  respect 
thereto,  shall  direct  the  examination  of  such  persons  and  the 
production  of  such  books  and  papers. 

C.  C.  P..  I  872. 

1218.  Deponitlon  by  consent. 

The  parties  to  an  action  may  stipulate  in  writing  that  an  order 
specified  in  section  two  hundred  and  sixteen  of  this  act  may  be 
f^anted,  in  which  case  an  affidavit,  as  r*H|uired  by  the  preceding 
seetions  shall  not  be  necessary.  But  this  section  does  not  apply 
to  a  rase  where  the  person  to  be  examined  is  confined  in  a  prison 
or  jail  within  the  .state. 

C.C.  P.,  1879. 
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1318.  Ovfler  for  czamliia.tloH. 

The  court  to  whom  an  affidavit  is  presented,  as  prorided  in  sec- 
tion two  hundred  and  seventeen  of  this  act,  may,  if  the  opposing 
party  or  his  representative  is  not  present,  require  that  a  reason- 
able notice  of  the  application  be  given,  or  may  act  on  the  applica- 
tion at  the  time  of  such  presentation,  and  mnst  grant  an  order 
for  the  taking  of  the  deposition,  if  satisfied  of  the  truth  of  the 
matter  stated  in  the  affidavit,  and  may  in  his  discretion  designate 
and  limit  the  particular  matters  on  which  the  examination  is  to 
be  conducted.  The  order  may  require  that  the  examination  be 
conducted  before  the  court,  at  the  time  fixed,  or  may  permit  such 
examination  to  be  conducted  at  the  place  where  the  person  to  he 
examined  is  at  the  time  fixed  for  said  examination.  Where  the 
deposition  is  not  taken  in  court,  the  order  may  permit  the  exam- 
ination of  the  person  making  the  deposition  to  proceed  after 
having  been  sworn  before  an  officer  authorized  to  take  and  admin- 
ister oaths, 
c.  C.  P.,  i  873. 

f220.  PantalimeHt  for  dlsobeyliMr  oi^derj  ffitaeas  fees. 

Witnesses  fees,  as  provided  in  this  act,  for  attendance  upon  a 
trial,  must  be  paid  or  tendered  when  the  order  is  served  upon  the 
party  or  other  person  required  to  attend.  If  the  party  or  persons 
so  served  fails  to  obey  the  order  kis  attendance  may  he  compelled, 
and  he  may  be  punished  in  like  manner,  and  the  proceedings 
thereon  are  the  same,  as  if  he  failed  to  obey  a  subpoena,  issued 
from  the  municipal  court. 
a  o.  r., » 874. 

f221.  Serrlee   of  order. 

A  copy  of  the  order  and  of  the  affidavit  upon  which  it  was 
granted  must  be  served  at  least  two  days  before  the  time  fixed 
for  the  examination,  upon  the  attorney  for  each  party  to  the 
action,  in  like  manner  as  a  paper  in  the  action;  or  if  a  party  has 
not  appeared  in  the  action  they  must  be  served  upon  him  as 
directed  by  the  order. 

C.  c.  P.,  8  875. 

1 222.  Adjonrnment  of  examination. 

The  court  may  upon  good  cause  shown  adjourn  the  time  for 
taking  said  examination  within  the  limitations  and  provisions  of 
this  act  applying  to  adjournments. 

[New.] 

S  223.  Party  confined  in  priiion. 

Where  the  party  or  other  person  to  be  examined  is  confined  in 
a  prison  or  jail  within  the  state,  under  sentence  for  a  misde- 
meanor or  felony,  that  fact  must  be  stated  in  the  affidavit,  and 
his  deposition  may  be  taken  as  prescribed  in  the  foregoing  sections 
as  if  he  was  not  so  confined,  except  that  in  such  a  case  the 
granting  or  refusing  the  order  is  always  in  the  discretion  of  the 
court.  The  order  must  reqnire  the  production  of  the  prisoner  by 
the  person  in  charge  of  the  prison  or  jail,  at  the  prison  or  jail,  but 
it  may  prescribe  such  regulations  and  restrictions  with  respect 
theretc  bs  the  court  deems  proper. 

O.  C.  F.,  f  877. 
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deposltioni  refuMl  of  penon  examlnod  to  answer* 

The  deposition,  shall  be  in  the  form  of  question  and  nnswer. 
and  when  completed  must  be  carefully  read  to  and  subscribed  b^ 
the  person  examined:  and  within  three  days  thereafter,  unlest. 
sooner  required  by  the  order,  must  be  filed  in  the  office  of  the 
i-lerk  of  the  district  in  which  the  action  is  pending,  together  with 
the  stipulation  or  the  affidavit  on  which  the  order  was  granted: 
and  proof  of  the  service  of  the  order  and  of  the  affldariL  If 
upon  an  examination,  the  person  examined  refuses  to  ux^s^ver 
that  fact  must  be  reported  to  the  court,  which  must  determine 
whether  the  question  was  relevant  and  the  witness  buurd  to 
answer. 

C.  C.  P.,  I  880. 

I  885.    Deposition  may  bo  rood  In  ovideaoe;  when. 

The  deposition  may  be  read  in  evidence  by  either  party  at  the 
trial  of  the  action,  if  it  be  satisfactorily  proved  that  the  witness 
\s.  dead  or  is  unable  to  personally  attend  by  reason  of  hife  iasanity, 
sickness  or  other  infirmity,  or  that  he  is  confined  in  a  prison  or 
jail,  or  that  he  has  been  and  is  absent  from  the  city  of  New  York, 
so  that  his  attendance  could  not,  with  reasonable  diligence  be 
compelled  by  subpoena. 

C.  C.  P.,  H  881,  888. 

I  tSO.    Kifect  of  deposition. 

The  deposition,  so  read  in  evidence  has  the  same  i.*ffect,  and  no 
other,  as  the  oral  testimony  of  the  witness  would  have;  and  an 
objection  to  the  competency  or  credibility  of  the  witness,  or  to 
the  relevancy  or  substantial  competency  of  a  questio'*'  put  to  him, 
or  of  an  answer  given  by  him,  may  be  made  as  ii  the  witness 
was  then  personally  examined  and  without  being  n«  wdd  upon  the 
deposition. 
C.  O.  P.,  I88S.  ^^^ 
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TITLE  VL 
Trial;  trial  Jurors. 

Bee.   230.  \«»\lo  of  fiict  and  law.  Jnrljsment  within  xrhat  time  to  be  tendered 
231.  Trial  by  jury;  drawing  the  Jury. 
a82.  Court  may  diri'ct  trial  by  jury;  when. 

233.  Trial    Jurorg;    list    ot    to    bu   furuisbeU    clerk    of   each    dUtrlct. 

234.  Jury  of  twelve;   when. 

231).  How  Jurj'  Buuinioned;   notice. 

236.  TaleAtnen. 

237.  BttllotD  of  Jurore  ttuinmoDed  but  not  drawa. 

238.  Adjournments  after  return  of  Jury. 
ail).  Vei-dlot;   requliiltes. 

240.  Sweartnft  the  jury. 

241.  Sul)ntl>sion  of  a  coutrurersiy  upon  facts  admitted. 

242.  Papers  to  be  filed. 

243.  Subsequi'Ut  proceedings  regulated. 

S  a.'tO.  [Am'd,  miO.l  InMne  of  fa«t  aad  law;  Jad^rment 
'Vrlthln  wliat  time  to  be  rendered* 

Upon  the  issue  of  fnct  joined,  if  a  jiirj*  trial  he  not  demaniled, 
n.s  riMjtiired  by  tliis  art,  tlu'  court  iniwt  lioar  tin*  evi<l»'n<n\  aini 
decide  all  que.stions  of  fact  and  law,  aud  render  judjjnieut  accord- 
ingly  within  fourteen  days  from  the  lime  the  same  is  ttubnnttcd 
for  that  purpose,  excei)t  wheu  the  defendant  i.s  under  arrest,  and 
has  not  jriven  security  for  his  appearance;  in  such  case  the  court 
shall  render  iudginent  immediately  after  the  close  of  the  trial, 
and  except  where  further  time  is  given  by  the  conseut  of  parties 
or  their  attorneys.  Decisions  on  motions  shall  likewise  l»e 
rendered  within  fourte<»n  days  after  they  are  argued  or  suIh 
mitted  unless  further  time  is  giren  by  consent  of  parties  or  their 
attorneys.  If  no  decision  is  rendered  as  reqnireti  herein  the 
time  elapsing  subsequent  to  tbe  date  of  final  submission  of  the 
motion  shall  not  run  to  the  prejudice  of  a  new  application.  All 
issu(^  of  law  shall  be  heard  and  decided  by  the  cotirt,  without 
a  jury. 
L.   1S82,  oh.  410,   I  1384.     Am'd,  L.  1910.   ch.  401.     In  effect  Srpt.    1.   1910. 

S  2281.  [Am'd,  1908,  IVIO.]    Trial  by  Jnrjr)  drawlnur  tbe  Jorr. 

At  any  time  wheu  an  i.ssue  of  fact  is  joined,  either  party  may 
demand  a  trial  by  jury,  and  unless  so  demanded  at  the  joining 
of  issue,  a  jury  trial  is  waived.  The  party  demanding  a  trial  by 
jury  sliall  f<u'thwith  pay  to  the  clerk,  the  sum  of  four  dollars 
and  fifty  cents.  In  default  of  such  payment  the  c(mrt  shall  pro- 
ceed as  if  no  demand  for  trial  by  jury  had  been  made.  The 
moneys  so  received  shall  be  applied  as  far  ns  necessary  to  the 
payment  of  the  lawful  fe<^s  of  the  server  for  sumnuming  jurors 
anil  a  fee  of  twenty-five  cents  to  each  juror  for  each  case  in 
which  he  shall  serve  as  a  juror  such  payment  to  In?  made  to 
him  by  the  clerk  at  the  end  of  the  trial  of  such  case.  When  a 
jury  trial  is  demanded,  the  trial  of  the  case  may  be  adjourned 
within  the  limitations  provided  in  this  act,  until  the  time  fixe<l 
for  the  attendance  of  a  jury.  In  each  special  proceeding  and 
action  in  which  a  jury  trial  is  to  be  had,  unless  such  trial  is  to 
be  had  in  a  part  designated  for  jury  trials,  the  clerk  must  m 
the  presence  of  a  justice  of  the  court  draw  twelve  persons  from 
the  imdrawn  jury  box  and  deliver  the  list  thereof  to  a  marshal, 
or  to  a  person   deputed   by  the  court  for  that  purpose,    witn  a 
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written  or  printed  notice,  directed  to  each  person  named  in  the 
list,  requiring  him  to  attend  as  directed  as  a  juror,  at  a  time 
and  part  Mperitied  therein,  out  of  which  number  six  of  the  per- 
80U8  attending:  shall  be  drawn  to  try  the  cause,  provided  that 
number  appear.  In  each  part  designateu  for  jury  trials,  except 
in  the  boroui^h  of  Brooklyn,  the  clerk  in  the  presence  of  a  justice 
of  the  court  shall  each  month  draw  from  the  undrawn  jury  box 
the  names  of  thirty-six  jurors,  and  a  minute  of  such  drawing 
containing  the  names  and  addresses  of  the  jurors  so  drawn  shall 
be  made  and  certified  by  such  clerk  and  the  justice  in  whose 
presence  the  same  are  drawn.  Such  jurors  shall  constitute  the 
panel  of  jarors  for  the  month  succeeding  that  in  which  they  are 
drawn  and  for  the  part  for  which  they  are  so  drawn,  and  the 
clerk  in  the  part  for  which  said  jurors  are  drawn  shall  deliver 
to  a  marshal  or  to  a  person  deputed  by  the  court  for  that  pur- 
pose a  written  or  printed  notice  directed  to  each  juror  so  drawn 
requiring  him  to  attend  as  a  juror  at  such  part  at  a  time  speci- 
fied therein.  Separate  ballots  containing  the  names  and  ad- 
dresses of  each  of  the  jurors  so  drawn  shall  be  placed  in  a 
ballot  box  from  which,  at  the  trial  thereof,  six  of  the  jurors 
dhall  be  drawn  to  try  each  action  triable  by  iury  in  that  part 
during  the  month  for  which  said  jurors  are  drawn.  No  juror 
shall  DC  required  to  attend  for  service  or  allowed  to  serve  more 
toan  ten  days  in  any  one  month.  At  any  time  the  justice  pre- 
siding in  a  part  designated  for  jury  trials  may  direct  an  ad- 
ditional number  of  jurors  to  be  drawn  for  service  in  the  month 
and  in  the  part  in  which  he  is  presiding.  Such  order  must 
specify  the  number  of  additional  jurors  to  be  drawn  and  such 
jurors  must  be  drawn  and  a  minute  of  their  drawing  be  made 
and  certified  and  they  shall  be  euipanellel  on  trials  in  the  same 
manner  as  is  above  provided  as  to  the  jurors  drawn  for  each 
month.  No  person  shall  l)e  allowed  to  serve  as  a  juror  on  any 
trial  in  the  boroughs  of  2^Ianhnttan  and  the  Bronx  whose  nanic  is 
not  on  the  list  of  trial  jurors  seloctt'd  by  the  commissioner  of 
jurors  for  the  district  in  which  and  the  period  during  which, 
the  trial  is  had.  Tho  dork  in  each  part  in  the  boroughs  of 
Manhattan  and  the  Bronx  shall  on  or  before  the  fifteenth  day 
ot  each  month  return  to  the  conmiissioner  of  jurors  of  the  county 
of  New  Y(n'k  a  certified  copy  of  the  minutes  of  each  drawing  of 
jurors  in  his  part  during  the  preceding  month  and  shall  also 
<*ertify  to  said  commissioner  th(»  number  of  days  pach  such  juror 
littended  for  the  purpose  of  serving,  the  number  of  days  he 
actually  served  and  tlie  name  of  each  such  juror  who  was  ex- 
cushI  or  discharged,  with  the  reason  therefor,  and  the  name  of 
each  such  juror  notified  who  did  not  attend  or  serve  and  the 
name  of  each  such  juror  fined  and  how  the  notice  to  attend 
was  served  upon  the  delinquent  and  the  date  and  amount  of 
h'S  fine  unless  the  same  has  been  remitted,  in  order  that  the 
same  proceedings  may  be  had  as  in  the  case  of  a  delinquent 
juror  in  a  court  of  record.  The  board  of  aldermen  of  the  city 
of  New  York  may  direct  that  a  sum,  not  exceetling  two  dollars 
in  addition  to  the  fees  of  jurors  prescribed  in  this  section,  or 
In  any  other  statutory  provision,  be  allowed  to  each  trial  juror 
for  each  day's  attendance  at  a  term  of  the  municipal  court  of  tne 
city  of  New  York.  The  amount  so  paid  must  be  raised  in  the 
tame  manner  as  other  citj-  charges  are  raised. 

C,  C.  P.,   f  2900;  L.   1882,  eh.  410,    f  1372.     Am'd  by  L.   1908,  ch.  431; 
L.    1910,    ch.    541.     In   effect    Oct.    1,    1910. 
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S  291*a.  (Added,  1»10.]     Trial  Jurors  in  BrooUym. 

In  the  borough  of  Brooklyn  there  shall  be  a  jury  term  in 
each  district  beginning  the  iirnt  Monday  in  each  month, 
except  July,  August  and  September,  or  at  such  other  times 
as  the  board  of  justices  shall  direct  and  such  term  shall 
continue  for  such  time  as  the  justice  presiding  thereat 
shall  deem  necessary  and  direct.  Trial  jurors  for  such  terms 
must  have  the  same  qualifications,  and  must  be  selected,  drawn 
and  notified  in  the  same  manner,  as  trial  jurors  for  a  term  of 
the  supreme  court  and  the  provisions  of  section  seven  hundred 
and  eleven  and  sections  seven  hundred  and  fourteen  to  seven 
hundred  and  thirty-six,  both  inclusive,  of  the  judiciary  law  re- 
lating  to  trial  jurors  in  Kings  county,  as  they  may  be  from 
time  to  time,  are  hereby  made  to  apply  to  this  court,  and 
to  trial  jurors  therein,  in  said  borough,  except  that  all  duties 
imposed  by  section  seven  hundred  and  eighteen  thereof  upon 
the  county  clerk  of  Kin^s  county  shall  be  performed  by,  and  the 
clerk  referred  to  in  section  seven  hundrcnl  and  eleven  thereof 
shall  be,  the  clerk  of  the  court  in  the  respective  districts  to 
which  the  jurors  are  summoned.  Twenty-four  trial  jurors  must, 
and  in  tio  event  more  than  thirty  shall,  be  drawn  for  each  dis- 
trict for  each  term.  As  far  as  the  commissioner  of  jarors 
shall  find  it  to  be  practical  each  juror  drawn  shall  be  summoned 
to  the  district  nearest  to  his  residence.  Stich  jurors  shall  he 
paid  the  same  compensation  and  in  the  same  manner  as  trial 
jurors  in  the  courts  of  record  in  Kings  county.  In  all  proceed- 
ings for  the  remission  and  enforcement  of  jury  tines  of  jurors 
in  this  court  the  justices  of  this  court  shall  be  notified  and  shall 
act  in  like  manner  as  the  justices  and  judges  specified  in  ~^ec- 
tions  seven  hundred  and  twenty-eight  and  seven  hundred  and 
twenty-nine  of  said  law. 
Added,    L.    1010,    ch.    541.      In    effect   Oct,    1.    1910. 

f  232.  Conrt  mnjr  direct  trial  by  |arr;  when. 

When  an  issue  of  fact  has  been  joined  in  an  action  or  special 
proceeding,  and  a  trial  by  jury  has  not  been  demanded,  the  court 
may,  in  its  discretion,  at  any  stage  of  the  action  or  proceeding, 
airect  that  a  trial  thereof  be  hud  by  jury,  and  a  trial  by  jury 
shali  thereupon  be  had  in  the  same  manner  as  though  eitner  of 
the  parties  had  demanded  it,  and  the  court  shall  rtniuirc  the  fees 
for  the  jurors  and  for  summoning  them,  to  be  piiid  by  plaintiff 
and  taxed  as  part  of  the  costs.  If  after  a  trial  shall  have  been 
had  before  the  court,,  without  a  jury,  the  judge  shall,  within 
fourteen  days  after  the  submission  of  the  case  or  procet*ding, 
certify  that  the  evidence  is  of  such  a  conflicting  nature  that  he 
has  been  unable  to  determine  the  issue  of  fact,  and  that  he  deems 
it  T>roper  that  the  same  should  be  tried  by  jury,  he  may,  by 
order  set  the  same  down  for  trial  by  a  jury  for  a  day  not 
more  than  eight  days  from  the  time  of  the  making  of  the  order, 
anu  thereupon  the  action  or  proceeding  shall  be  continued  in 
court,  and  trial  by  jury  as  hereinbefore  provided  in  the  cas© 
^iiere  a  trial  by  jury  is  ordered  by  the  court  before  the  trial. 

L.  1SS2,  eh.  410,  I  1372. 
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I  233.  rAin*d.  190T,  10O8,  1010.]  Trial  Jurors  |  lint  of  to  1»e 
furnlfllked   clerk   of  each   district. 

A  list  of  trial  jurors  for  each  district  of  the  municipal  court  of 
the  city  of  New  York,  except  in  the  borough  of  Brooklyn,  must 
be  selected  by  the  commisgiooer  of  jurors  or  other  officer  whose 
duty  it  is  by  law  to  select  jurors  in  each  of  the  counties  in- 
cluded within  New  York  city,  and  must  be  selected  for  each 
of  said  distrittH  by  said  officer  in  whose  county  the  said  dis- 
trict is  situated,  and  must  consist  of  two  hundred  and  fifty 
jurors  for  each  part  designated  for  jury  trials  In  each  district 
under  section  two  htmdred  and  thirty-one  of  this  act.  Kach 
juror  so  selected  shall  be  exempt  from  jury  duty  in  every  other 
court.  A  person  shall  not  be  placed  upon  such  a  list  who  does 
not  reside,  or  have  a  place  where  he  regularly  transacts  his 
bnsiness  in  person,  within  the  district  for  which  he  is  selected. 
1  he  said  commissioner  of  jurors  or  other  officer  shall  on  or 
before  the  first  Monday  in  September  in  each  and  every  year, 
fnrnish  the  clerk  of  the  court  in  each  of  the  districts  of  said 
court  within  the  (*ounty  for  which  said  commissioner  or  other 
officer  acts,  with  a  list  of  the  names,  residences,  places  of  busi- 
ness and  occupations  of  the  persons  liable  to  do  jury  duty,  and 
who  are  borne  upon  said  list.  The  clerk  of  the  court  who  shall 
receive  such  jury  list  must  write  on  a  slip  of  paper  the  name, 
residence,  place  of  business  and  occupation  of  each  of  the  per- 
sons named  on  said  list  and  place  the  same  in  a  box,  to  bo  calk»d 
the  undrawB  jury  box.  No  such  slip  after  having  been  drawn 
therefrom  shall  lie  returned  to  the  undrawn  jury  box  until  all 
other  slips  in  such  box  shall  have  been  drawn  therefrom,  bnt 
when  all  the  slips  in  such  box  shall  have  been  drawn  therefrom 
then  all  of  them  shall  be  returned  to  said  box.  No  such  slip  or 
other  paper  shall  be  placed  in  or  drawn  from  said  box  excepting 
as  provided  in  this  act.  The  judge  presiding  in  each  district 
of  said  court  may  impose  a  fine  of  not  exceeding  one  hundred 
dollars  upon  each  person  duly  drawn  and  notified  to  attend  th«« 
court  as  a  trial  juror,  who  fails  to  attend  as  required  by  the 
notice.  The  clerk  of  the  court  in  each  district  not  in  the  bor- 
oughs of  Manhattan  and  the  Bronx  must,  withm  ten  days  there- 
after, transmit  to  the  commissioner  of  junirs  or  other  officer, 
a  certificate  showing  that  the  fine  has  been  so  imposed,  and 
stating  how  the  notice  .to  attend  was  served  upon  the  delin- 
quent, in  order  that  the  same  proceedings  may  be  had,  as  in 
the  case  of  a  delinquent  juror  in  a  court  of  record.  A  clerk 
who  violates  this  se<'tion  or  section  two  hundred  and  thirty-f  ne 
of  this  act  forfeits  one  hundred  and  fifty  dollars  for  each  oflPense. 

li.  1882,  ch.  410,  «  1371.  Am'd  I^  1907,  ch.  451;  L.  1908,  ch.  431;  L. 
1010,    ch.    541.     In   vffect   Oct.    1,    1010. 

S  234.  Jury  of  t^velvci  'when. 

In  an  action  where  the  damages,  or  the  value  of  the  chattels  as 
claimed  in  the  complaint,  exceed  one  hundred  dollars,  if  at  the 
time  of  joining  an  issue  of  fact  the  defendant  demand  a  trial  by 
a  jury  of  twtilve  men,  the  court  shall  order  a  jury  of  twelve  to 
be  summoned  to  try  the  issues.  In  such  case  the  clerk  shail 
draw  the  names  of  twenty-four  persons  who  shall  be  summoned 
in   the  same  manner  as   in   other   cases  required    by   law,   and 
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twelve  of  BiR'h  number  shall  be  drawn  to  try  the  cauRe.     The 
jury  fee  to  be  deposited  in  such  cases,  shall  be  nine  dollars. 

I..  1882,  ch.  410,  I  1373. 

I  2235.   lAiu'il,   190»,   1910.1      Uoiv  jury  ■ummonedf  notice. 

Except  iu  the  borough  of  Brooklyn,  the  officer  or  the  perHon 
dejiuted  as  provided  iu  section  two  hundred  and  thirty-one  of 
this  act,  upon  receipt  of  such  a  notice  as  is  mentioned  in  said 
section,  must  thereupon  immediately  summon  tiie  person  named 
therein  by  glriug  the  same  to  him  personally,  or  by  leaving  it 
at  his  place  of  residence  or  business  with  some  person  of  suit- 
able age  aud  discretion,  and,  except  in  the  boroughs  of  Man- 
hattan, Brooklyn  aud  the  Bronx,  by  giving  to  the  person  to 
whom  said  notice  is  given  the  sum  of  twenty-five  cents.  The 
oersou  serving  Huch  notice  must  make  a  retarn  as  to  the  manner 
in  which  such  servic*e  was  made  by  him  and,  except  in  the  b<)r- 
oughs  of  Manhattan,  Brooklyn  and  the  Bronx,  must  include  in 
such  return  a  statement  as  to  whether  or  no  said  twenty-five 
cents  was  paid  to  each  juror  and  also  r<H:urn  the  list.  In  each 
district  all  such  returns  must  be  made  to  the  court,  at  its  open- 
ing, on  the  day  for  which  the  jury  is  drawn. 

L.  18A2.  ell.  410.  S  1374.  Am'd  by  L.  1008.  cb.  431;  L.  1910,  eh.  541.  In 
effect  Oct.  1,   1010. 

i  2iW.  lAniM,   1IM>8,   lOlO.]    Taleamem. 

Except  in  the  county  of  New  York,  if  a  sufHcient  number  of 
competent  and  indifferent  jurors  do  not  attend,  or  if  the  justice 
presiding  is  of  the  opinion  that  the  rights  of  either  party  to  an 
action  or  proceeding  may  be  prejudiced  by  delaying  the  trial  until 
the  next  jury  term,  the  court  may  direct  that  a  snflicient  number 
of  jurors  to  try  su<'h  cause,  or  to  complete  the  jury,  be  sum- 
moned from  the  vicinity,  by  a  marshal  or  a  person  deputed  for 
that  purpose. 

L.  1882.  ch.  410.  f  1375.  Am»d  by  L.  1008.  ch.  4«1;  U  1010.  ch.  Ml.  In 
effect    Oct.    1,   1010. 

8  :i37.  UalloiM  of  Jnrorn  numinoned  but  not  draw^n. 

The  ballots  containing  the  names  of  the  jurors  summoned  ami 
not  drawn,  must  be  returned  by  the  clerk  to  the  undrawn  jury 
box,  to  be  drawn  as  in  the  first  instance.  The  ballots  containing 
the  names  of  the  jurors  who  served,  must  be  placed  in  a  box  to 
be  called  the  drawn  jury  box,  until  all  the  other  names  have 
been  drawn  therefrom,  and.  as  often  as  tnat  happens,  the  whole 
number  must  be  returned  to  the  undrawn  jury  box,  a«  in  the 
first  instance. 
I*  1S82,  ch.  J 10,  I  1,176. 

I  1238.  Adjournmentn  after  return  of  Jury. 

No  adjournments  can  be  granted  after  the  return  of  the  jury 
unless  the  party  requiring  the  same  in  addition  to  the  other  con- 
ditions impo.sed  upon  him,  deposit  with  the  clerk  the  sum  of  four 
dollars  and  fifty  cents  or  nine  dollars  as  the  case  may  be.  but  no 
jury  fee  or  sum  for  summoning  of  jurors  may  be  included  as  part 
of  the  costs  In  the  judgment,  other  than  the  sum  originally  paid. 

L.  1882,  ch.  410,  S  1378. 
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S  230.  Verdict;    reqnliiit.eii. 

Except  as  otherwise  provided  in  this  act,  the  verdict  of  the 
jury  must  be  general  for  the  pUiintifiF  for  a  specific  sum,  or  for 
the  defendant,  or  where  there  18  a  counterclaim  or  set-off  proved 
for  the  defendant  in  a  specified  sum,  but  where  there  are  He  vera  1 
plainti£fs  or  defendants,  the  verdict  may  be  for  or  against  one  or 
more  of  them,  within  the  limitations  and  provisions  of  this  act, 
and  the  judgment  must  be  entered  thereon  immediately  after  the 
rendering   of  the   verdict. 

L.  18S2,  ch.  410,  I  1380.. 

I  240.  Conduct   of   trial. 

On  the  trial  of  all  causes  in  the  municipal  court,  the  mode  of 
conducting  the  trial,  the  rules  of  evidence;  the  examination  and 
the  swearing  of  the  jury,  shall  be  the  same  ai>  prevail  in  courts 
of  record. 
New.     See  L.  1882,  ch.  410,  |  1881. 

S  241.  Subiiifuwlon  of  a  controTCrajr  upon  factn  admitted. 

When  an  action  or  summary  proceeding  has  been  coHimenced 
according  to  the  provisions  of  this  act,  upon  its  being  reached 
for  trial,  the  parties,  being  of  full  age.  may  agree  ui>on  a  state- 
ment of  the  facts  upon  which  the  controversy  depeuas  and  may 
present  a  written  submission  thereof  to  the  court.  Such  state- 
ment must  be  accompanied  with  the  affidavit  of  one  or  more  of 
tue  parties  to  the  effect  that  the  controversy  is  real  and  that 
tiio  submission  is  made  in  good  faith,  for  the  purpose  of  deter- 
mining the  rights  of  the  parties. 

C.  C.  P..  S   1279. 

S  242.  Paiiem  to  be  tiled. 

Such  statement,  Rubmission  and  affldnrit  mnst  be  filed  In  the 
office  of  the  clerk  of  the  court  in  the  district  in  which  the  action 
was  commenced.  The  filing  is  a  presentation  of  the  submission, 
and  each  provision  of  this  act  relating  to  an  action  or  summary 
proceoiling,  or  the  costs  therein,  applies  to  the  subsequent  pro- 
ceedings  except  as  otherwise  prescribed   in  the  next  section. 

C.  C.  r.,   f   1280. 

I  243.  Subfteqaeait  i>ro«seedins«  renralated. 

An  order  of  arrest,  warrant  of  attachment,  writ  of  replerin  or 
execution  against  the  ))erson,  cannot  be  granted  in  such  an  ac« 
tion.  The^  action  must  be  tried  by  the  court  u|)on  the  statement 
alone  and  the  statement,  submission,  ntfidavit  and  the  judgment 
rendered,  and  any  order  or  papers  necessarily  affecting  the  judg- 
ment constitute  the  judgment  re<'ord.  If  the  statement  of  facts 
is  not  sufficient  to  enable  the  court  to  render  judgment,  sax  order 
must  be  made  dismissing  the  submission  without  costs  to  either 
party,  unless  the  court  permit  the  parties,  or,  in  a  proper  case, 
their  representative,  to  file  an  additional  statement,  which  it 
may  do  in  its  discretion,  without  prejudice  to  the  original  state- 
ment. 

a  c.  p..  i  1281. 
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TITLE  VII, 

Judgment  and  executionj. 

Article  1.  Jttdffmeiita. 
2.  Executions. 

ARTICLES  FIRST. 

Judgments, 

Sec.  248.  Non-salt;  wben  anthorlsed. 

240.  Judgment  of  dlamlmal  on  merits;  when. 
260.  Judgment  when  sum  exceeds  jurisdiction. 

251.  Judgment  where  defendant  liable  to  arrest« 

252.  Court  may  direct  verdict;  when. 
2f^.  Court  may  open  default. 

254.  Motion  to  set  aside  verdict  or  vacate  or  amend  judgment. 

255.  New  trial;  fraud  or  newly  ^Jacovered  evidence. 
280.  Court  may  Impose  conditions,  et  cetera. 

1248.  Non-Hult)  when  avthorlsetL 

Judgment  that  the  action  be  dismissed  with  costs,  withont 
prejudice  to  a  new  action,  shall  bo  rendered  in  the  following  cases: 

1.  Where  the  plaintiff  voluntarily  discontinues  the  action  before 
it  is  finally  submitted. 

2.  '\A''hen  he  fails  to  appear  at  tlie  time  specified  in  the  summons 
or  upon  adjournment. 

3.  When  it  is  objected  at  the  trial,  and  appears  by  the  evidence 
that  the  coiirt  has  not  jurisdiction,  but  if  the  objection  be  taken 
and  overruled,  it  is  cause  only  of  reversal  on  appeal,  and  does 
not  otherwi.se  invalidate  the  judgment;  if  not  taken  at  the  trial  it 
is  waived,  and  the  court  will  be  deemed  to  have  jurisdiction. 

4.  Where  the  plaintiff  does  not  prove  his  cause  of  action. 

L.  1882.  ch.  410,  f  1382. 

1249.  Jadfrment  of  dtsmlasal  on  merits)  ^vli.en. 

Judgment  that  the  action  be  dismissed  on  the  meriis  with  costs 
may  l)e  rendered  in  the  following  ca^es: 

1.  Where,  at  the  close  of  the  whole  case,  the  court  is  of  the 
opinion  that  the  plaintiff  is  uot  entitled  to  recover  as  a  matter 
of  law. 

2.  Where  the  court  sustains  a  demurrer,  and  no  leave  to  plead 
over  is  granted,  as  provided  in  this  act. 

[New.] 

f260.  Judtsment  ^rMen  swin   exeeeda  Imtadtettom. 

Where  the  amount  found  due  to  either  party  exceeds  the  sum 
for  which  the  court  is  authorized  to  enter  judgment,  8ti«»h  party 
may  remit  the  excess  and  judgment  may  be  entered  for  the 
residue. 

L.  1882,  ch.  410,  |  1385. 

f  251.  JndmM«'nt  Tvltere  defendant  llnbl«  to  mrr^ut. 

When  n  judgment  is  rendered  in  a  case  where  the  defendant  is 
subjcH't  to  arrest  and  imprisonment  thereon,  it  must  be  so  stated 
in  the  judgment  and  entered  in  the  docket.  The  clerk  of  the 
court  in  the  district  in  which  such  a  judgment  is  entered,  must 
in  any  transcript  issued  by  him.  as  prescribed  in  this  act.  iusert 
the  words  *'  defendant  liable  to  e:(ecution  against  his  person " 
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and  a  like  note  must  also  be  made  in  the  docket  cf  a  judgment 
hy  a  county  clerk,  where  such  a  transcript  is  filed  with  such  clerk. 

L.    1882.  ch.  410.   5   1386. 

S  252.    Cowrt  BMiy  aire<st  verdict)  wlieH. 

On  the  trial  of  an  issue  of  fact,  before  the  court  aud  a  jury, 
the  court  may,  in  a  proper  case,  direct  that  the  jury  render  a 
verdict  as  follows: 

1.  In  favor  of  the  plaintiff  or  petitioner. 

2.  In  favor  of  the  defendant,  respondent,  tenant,  under-tenant, 
assignee,  receiver,  squatter  or  person  holding  over. 

3.  Where  the  damages  are  liquidated,  in  favor  of  the  plaintiff, 
for  a  specified  sum. 

4.  Where  the  defendant  has  interposed  a  counterclaim,  and  the 
damages  are  liquidated,  in  favor  of  tlie  defendant  for  a  specified 
sum. 

5.  Where  the  plaintiff  has  proved  hid  case,  but  the  damages  are 
uncertain,  that  tne  jury  render  a  verdict  in  favor  of  the  plaintiff 
and  determine  the  amount. 

6.  Where  the  defendant  has  interposed  a  counterclaim  and 
proved  his  case,  and  the  damages  are  uncertain,  that  the  jury  find 
a  verdict  in  favor  of  the  defendant  and  determine  the  amount. 

[New.] 

5  253.    [Am*d,  1007.]    Court  tnay  open  default. 

The  court,  or  a  justice  thereof,  in  a  district  in  which  a  default 
or  disniissal  is  taken,  in  an  action  or  summary  proceeding,  or 
in  which  judgment  is  taken  or  final  order  made  without  the 
service  of  a  summons  or  of  process  as  required  by  law,  may  at 
any  time,  upou  motion  made  upon  such  notice  as  the  court  may 
direct,  open  such  default  or  dismissal,  and  set  aside,  vacate  or 
modify  any  judgment  or  final  order  entered  in  any  such  action 
or  proceeding,  and  set  the  action  or  proceeding  down  for  pleading, 
hearing  or  trial,  as  the  case  may  require,  upon  such  terms  and 
conditions  as  the  court  may  deem  proper. 
L.  1882,  ch.  410.  9  1307.    Am'd  L.   1907.  ch.  304.    In  effect  S«pt.   1.  1907. 

9  254.  Motion  to  net  aiilde  -verdict  or  vacate  or  amend 
Judgment. 

A  motion  to  set  aside  the  verdict  of  a  jury,  and  vacate,  amend 
or  modify  a  judgment  rendered  thereon,  or  to  vacate,  amend  or 
modify  any  judgment  rendered  upon  a  trial,  by  the  court,  without 
a  jury,  may  be  made  upon  the  e.xceptions  taken  at  the  trial,  or 
because  the  verdict  is  ror  excessive  or  insufficient  damages,  or 
otherwise  contrary  to  the  evidence,  or  contrary  to  law,  provided 
said  motion  is  made  at  the  close  of  the  trial  or  within  five  days 
from  the  time  the  judgment  was  rendered  and  in  the  latter  case 
at  least  two  days  notice  of  said  motion  is  given,  to  the  opposing 
attorney,  or  party  if  tJiere  be  no  attorney  of  record.  The  judge 
who  presided  at  the  trial  may  make  an  order  setting  aside  the 
verdict  or  amendirg.  modifying  or  vacating  the  judgment  and 
awarding  a  new  trial,  and  setting  the  cause  down  for  trial  for  a 
time  to  be  specified  in  the  order,  as  the  case  may  require. 
L.    1882.  rh.   410.   S   1367. 

9  255.     !fe^v  trial  t  fraud  or  nearly  dlncovered   evidence. 

The  court  may  also  in  a  proper  case,  grant  or  deny  a  motion 
for  a  new  trial  on  the  ground  of  fraud  or  newly  discovered  evf- 
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dence,  and  from  the  order  an  appeal  shall  lie  as  from  a  ^udf^ent 
in  said  court. 

[Now.] 

S  2266.  Coart  uiay  liniM>0e  oondlttoiiM,  et  ««teMu 

The  court  may  nward  such  costs,  not  exceeding  ten  dollars,  for 
openiuK  any  default,  or  vacating,  amending,  modifying  or  aettinp 
tLside  any  judgment  against  any  party  to  the  action  as  in  its  dis- 
cretion shall  be  just  and  proper.  It  may  as  a  condition  for  open- 
ing any  default,  or  yacatiug,  amending,  modifying  or  totting 
aside  any  judgment,  order  any  defendant  in  default  to  deposit 
tlie  amount  of  the  judgment  with  the  clerk  of  the  court  or  to 
give  an  undertaking  with  sufficient  sureties  to  the  eflFe<*t  that 
si«ch  defendant  will  not  sell,  assign,  «r  transfer  any  of  his  pnip- 
erty  with  intent  to  hinder,  delay  or  defraud  the  plaintiff  in  the 
collection  of  his  claim  or  demand,  if  the  plaintiff  snail  prevail  on 
the  trial  of  such  action,  and  that  such  defendant  or  his  sureties 
will  pay  the  amount  of  any  judgment  recovered  against  such 
defendant  in  such  action. 

li.  1882,  cb.  410.  f  136T. 

i  257.  (Am*a»  1014I.J      Appeal  iroui   order. 

An  appeal  shall  lie  from  an  order  grunting  or  denying  a  mo- 
tion, made  as  provided  in  the  last  four  sections,  iroiii  an  order 
granting  or  denying  a  motion  to  discharge  a  defendant  from 
arrest  and  from  an  onler  granting  or  denying  a  motion  to  vacate 
or  modifv  an  attachment,  as  from  a  judgment;  exci^pt,  that  n<» 
appeal  shall  lie  in  the  first  instance  from  an  order  opening 
a  default  and  vacating  a  judgment  entered  thereon. 
I  New.  J    Am'tl,    I^    1910,  ch.    538.      In   effect   Sept.   1,   1910. 
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ARTICL.B   SBCOND. 

Eweouiion, 

8€e.  260.  How  tsiiued. 

261.  TraDMcrlpt.  lioNv  to  lumie ; >iidi;m<*nt  of  Kupreine  court;  when  dooketea. 
2tt2.  When  sat Itif action  of  Judgmnit   prattumod. 

203.  Heal  pixunTty  bound  fur  tdi  years  by  a  judbiueut  tbua  dock(*ted. 
264.  Judguu'iit,   and  olfoct  of,   aj$ainst  defendants  Jointly   indebted  wbun 

all  are  not   wrted. 
366.  Execution;  iudorsemeut  tbereuyon. 
206.  How  coUeoted. 

267.  Judgment  bow  docketed;  effect  of  docketing. 

268.  Action  against  joint  debtors.  « 
261>.  Docketing  Judgment  Ln  another  county. 

270.  Judgment  against  niarHbal. 

271.  Execntlon;    requisites. 

272.  Arrest. 

273.  Removal  of  execution. 

274.  Judgment  in  faror  of  wage  earner. 
1:73.  Arrest  and  sale  of  prf>p<»rty  limited. 

276.  Marshal;  Then  liable  to  execution. 

277.  Ketom  oi  execution  and  satisfaction  of  Jttdcment. 

{   260.   [Am*d    1003,  1008.]    How  lasned. 

An  execucion  umy  be  issued  on  a  judKiueut  of  the  municipal 
court  at  the  option  of  the  judgment  creditor,  either  by  the  county 
clerk  directed  to  the  sheriff  as  prescribed  by  law,  after  the  tiling 
of  a  transcript  of  judgment,  as  provided  in  the  next  section,  or 
by  the  clerk  of  the  municipal  court  in  the  district  in  which  the 
judgment  was  entered,  within  six  years  thereafter,  directed  to  a 
marshal.  But  no  execution  shall  i.s8ue  out  of  the  municipal  court 
after  a  transcript  has  been  issued,  and  no  transcript  shall  be 
Issued  while  an  execution  of  the  municipal  court  remains  unre- 
turned,  except  a  transcript  showing  that  a  judgment  has  been 
vacated,  set  aside  or  modified.  The  prospective  fees  of  the  count j* 
clerk  and  sheriff  must  be  omitted  when  an  execution  is  is.sued  to 
a  marshal.  The  execution,  when  issued  by  the  county  clerk  upon 
a  judgment  in  an  action  to  foreclose  a  mechanic's  lien,  shall 
authorize  and  direct  the  sheriff  to  sell  the  right,  title  and  interest 
of  the  owner  in  the  premises,  upon  which  the  lien  set  forth  in 
the  complaint  existed  at  the  time  of  filing  the  notice  of  lien. 

L.   18S2.   ch.   410.   I   1392;   L.   1908.   cli.   144;  L.   1908,  eb.    4dC.     In  effect 
Sept.   1.  1908. 

I  261.  [Ain*d,  1008.]Transcript,  how  to  liiaiiei  |adcrm«nt  of 
■npreme  court,  ^lien  docketed. 

The  clerk  of  the  court  in  the  district  in  which  a  judgment  is 
rendered  must,  upon  the  application  of  the  party  in  whose  favor 
the  judgment  was  rendered,  deliver  to  him  a  transcript  of  the 
judgment,  except  as  provided  in  the  last  section.  In  an  action 
brought  to  foreclose  a  m(>chanic's  lien,  if  judgment  be  rendered 
in  favor  of  plaintiff,  said  clerk  shall  insert  in  said  transcript,  in 
addition  to  the  matters  required  to  be  inserted  in  other  tran- 
scripts, a  statement  that  the  action  was  brought  to  foreclose  a 
mechanic's  lien  and  that  said  lien  has  been  duly  established  and 
adjudged  against  the  interest  of  the  defendant  in  the  property 
described  in  the  complaint  at  the  time  of  the  filing  of  the  uoti<'e 
of  lien.  The  county  clerk  of  the  county  in  which  the  judgment 
was  rendered,  must,  npon  the  presentation  of  the  transcript  and 
payment  of  the  fees  tnerefor,  indorse  thereupon  the  date  of  its 
receipt,  filA  it  in  his  office,  and  docket  the  judgment,  as  of  thv' 
time  of  the  receipt  of  the  transcript,  in  a  book  kept  by  him  for 
that  purpose,  as  prescribed  by  law,  and  if  the  judgment  be  one 
which  is  rendered  fr»r  the  recovery  of  a  chattel  which  has  been 
delivered  to  the  unsuccessful  party,  or  for  the  value  thereof,  or 
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for  the  foreclosure  of  a  mechanic's  lien,  must  also  enter  in  the 
docket  the  particulars  of  the  judgmeut  as  stated  in  the  trans- 
cript. Thenceforth  the  judsrment  is  deemed  a  judgmeut  of  the 
supreme  court  and  may  be  enforced  accordingly.  But  nothing  in 
this  section  shall  be  construed  to  prevent  the  municipal  court 
from  vacating,  setting  aside  or  modifying  the  judgment  as  here- 
inbefore provided. 
L.  1882,  ch.  410,  |  1382;  L.  1808.  ch.  485.  In  effect  Seyt.  1.  180& 
S  2<I2.  When  satlaif action  of  jndffnkent      preiinnied, 

A  final  judgment  for  a  sum  of  money,  or  directing  the  payment 
of  a  sum  of  money,  heretofore  or  hereafter  rendered,  and  d<K*k- 
etcd  in  the  office  of  a  county  clerk  as  prescribed  in  this  article,  is 
presumed  to  be  paid  and  satisfied  after  the  expiration  of  twenty 
years  from  the  time,  when  the  party  recovering  it  was  first 
entitled  to  a  mandate  to  enforce  it.  ThiB  presumption  is  conclu- 
sive, except  as  against  a  person  who,  within  twenty  years  from 
that  time,  makes  a  payment  or  acknowledges  an  indebtedness  of 
some  part  of  the  amount  recovered  by  the  jndgrment  or  decree, 
or  his  heir  or  personal  representative,  or  a  person  whom  he  other- 
wise represents.  Such  an  acknowledgment  must  be  in  writing, 
and  signed  by  the  person  to  be  charged  thereby. 
C.  C.  P.,  S  376. 

g  2<Ut.  Real  property  bonnd  for  ten  years  by  a  Jndip- 
inent  tlins  docketed. 

Except  as  otherwise  specially  prescribed  by  law,  a  judgment, 
hereinafter  rendered,  which  is  docketed  in  a  county  clerk's  offlce, 
as  proscribed  in  this  article  where  it  is  for  the  sum  of  twenty- 
five  dollars  or  more,  binds,  and  is  a  charge  upon,  for  ten  j-ears 
after  filing  the  judgment  roll,  and  no  longer,  the  real  property 
and  chattels  real,  in  that  county,  which  the  judgment  debtor  has, 
at  the  time  of  so  docketing  it,  or  which  he  acquires  at  any  time 
afterwards,  and  within  ten  years. 
C.  C.  P.,  S  1251. 

S  2<M.  JnclKment.  and  effect  of,  asalnait  defendants 
Jointly  Indebted  when  all  are  not  serred. 

In  an  action,  wherein  the  complaint  demands  Judgment  for  a 
sum  of  money  against  two  or  more  defendants,  alleged  to  be 
jointly  indebted  upon  contract,  if  the  summons  is  served  upon 
one  or  more,  but  not  all  of  the  defendants,  the  plaintiff  may  pro- 
ceed against  the  defendant  or  defendants,  upon  whom  it  is  served 
unless  the  court  otherwise  directs;  and,  if  he  recovers  final  judg- 
ment, it  may  be  taken  against  all  the  defendants  thus  jointly 
indebted.  8uch  a  judgment  i«  conclusive  evidence  of  the  liability 
of  each  defendant  upon  whom  the  summons  was  personally 
served  or  who  appeared  in  the  action,  and  as  against  a  defendant 
not  summoned,  it  is  evidence  only  of  the  extent  of  the  plaintiflTs 
demand,  after  the  liability  of  that  defendant  has  been  estab- 
lished, by  other  evidence. 

O.   O.    P.,    n    1982,    18a3;    U    1882,    ch.    410,    |S    138&,    ISWL 
j  20n.   Kxecntion:   IndorMement  therenpon. 

An  execution  or  a  transcript  Issued  upon  such  a  judgment,  as 
prescribed  in  the  foregoing  section,  must  be  issued,  in  form. 
against  all  the  defendants;  and  the  clerk  of  the  court  in  the  dis- 
trict where  such  judgment  is  entered,  must  indorse  thereupon  the 
name  of  each  defendant  who  was  not  summoned.  If  the  execu- 
tion be  issued  to  the  sheriff  np<^n  a  j  idgment  docketed  in  the 
offlce  of   the  county   clerk  there   must  be  indorsed   thereupon  a 
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direction  to  the  sheriff,  containing  the  name  of  each  defendant 
who  was  not  summoned,  and  restricting  the  enforcement  of  the 
execution,  as  prescribed  in  the  next  section. 

c.  c.  P.,  8  1^34. 

§  206.  How  collected. 

An  execution  af^ainst  the  person,  issued  upon  a  judgment,  as 
prescribed  in  section  2G4  of  this  act,  shall  not  be  enforced  against 
the  iierson  of  a  defendant,  whose  name  is  indorsed  thereupon,  as 
not  summoned,  as  prescribed  in  the  foregoing  section.  An  exe- 
cution against  property,  issued  upon  such  a  judgment,  shall  not 
be  levied  upon  the  sole  property  of  a  defendant  not  summoned; 
but  it  may  be  collected  out  of  personal  property,  owned  by  him, 
jointly  with  the  other  defendants,  who  were  summoned,  or  with 
any  of  them;  and  out  of  the  real  and  personal  property  of  the 
latter,  or  any  of  them. 
C.  C.  P..  fi  1035. 

S  267.  Jmdflrnient  how   docketed)  cltcet  of  doeketlms. 

Where  a  judgment  has  been  taken,  as  prescribed  in  section 
two  hundred  and  sixty-four  of  this  act,  the  clerk  of  the  court  in 
the  district  in  which  the  judgment  is  entered,  must  write  upon 
his  docket,  and  the  county  clerk  with  whom  a  transcript  is  filed, 
as  provided  in  this  act,  must  write  upon  his  docket,  opposite  or 
under  the  name  of  each  defendant,  upon  whom  the  summons 
was  not  served,  the  words  "  not  taunimoned/'  The  judgment  does 
not,  by  virtue  of  its  being  docketed,  bind  any  real  property,  or 
chattel  real,  owned  by  such  a  defendant.  But  this  section  does 
not  affect  the  plaintiff's  right  of  action,  to  charge  the  judgment 
upon  any  real  property. 

C.   C.   p.,    ft   1836. 
I  268.  Action  afratnfft  Joint  debtor*. 

After  the  recovery  of  a  judgment  against  joint  debtors,  as  pre- 
scribed in  section  two  hundred  and  sixty-four  of  this  act,  an 
action  may  be  maintained  by  the  judgment  creditor,  against  one 
or  more  of  the  defendants  who  were  not  summoned  in  the  original 
action,  to  procure  a  judgment  charging  his  or  their  property  with 
the  sum  remaining  unpaid  upon  the  original  judgment. 

C.   C.   P.,    i   193T. 

I  26&.  Doejketlnv  Jndirment  In  another  county. 

The  county  clerk  with  whom  a  transcript  is  filed,  as  prescribed 
in  this  act,  must  furnish  to  any  person  applying  therefor,  and 
paying  the  fees  allowed  by  law,  one  or  more  transcripts  of  the 
docket  of  the  judgment,  attested  by  his  signature.  A  county 
clerk  to  whom  such  a  transcript  ia  presented,  must,  upon  pay- 
inent  of  the  fees  therefor,  immediately  file  it,  and  docket  the 
judgment  in  the  appropriate  docket-book  kept  in  his  office,  in  like 
manner  as  the  judgment  was  docketed  by  the  first  county  clerk. 
The  judgment,  when  docketed,  as  prescribed  in  this  section,  has 
the  like  effect,  with  respect  to  the  enforcement  thereof,  or  any 
proceedings  thereunder,  or  by  virtue  thereof,  in  the  county  where 
it  was  so  docketed,  as  it  ban  in  the  county  in  which  it  was  dock- 
eted upon  the  transcript  from  the  municipal  court. 

L.  1^82,  ch.  410.  f   1397. 
S  270.  Judirmcnt  airainiit  niarnhal. 

Whenever   any   judgment   shall   be   rendered   ngminst   any    city 

marshal  or  his  sureties,  in  any  district  of  the  municipal  court,  a 

transcript   thereof   shall    be   fil<»l    with   the   county   clerk   in    the 

county  wherein  such  district  of  the  municipal  court  is  situated, 
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and  from  the  filing  of  such  transcript  such  judgment  shall  be 
deemed  to  be  a  judgment  of  the  supreme  court  and  shall  be 
enforced  in  the  same  manner  as  other  judgments  of  that  court. 
And  no  execution  oh  such  judgment  shall  issue  to  any  other  offi- 
cer, than  the  sheriff,  and  all  such  executions  must  be  made 
returnable  to  the  county  clerk. 

L.  1882.  ch.  410,  f  1398. 

§271.  Execution;  reavisltes. 

The  execution,  when  issued  out  of  the  municipal  court,  must 
be  directed  to  a  niarshal,  subscribed  by  the  clerk  of  the  court,  in 
the  district  in  which  the  judgment  was  rendered,  or  by  his  suc- 
cessor in  office,  and  must  bear  date  of  the  day  of  its  delivery  to 
the  officer  to  be  executed.  It  must  intelligibly  refer  to  the  judg- 
ment by  stating  the  names  of  the  parties,  the  district  where,  and 
the  time  when  rendered,  and  the  amount  of  the  judgment,  and 
if  less  than  the  whole  is  due,  the  true  amount  due  thereon;  it 
must  require  of  the  marshal,  substantially  as  follows: 

1.  If  it  be  a  case  w^here  the  defendant  cannot  be  arrested, 
it  must  direct  the  officer  to  collect  the  amount  of  the  judgment, 
or  the  amount  due  thereon,  out  of  the  personal  property  of  the 
debtor,  and  to  pay  the  same  to  the  party  entitled  thereto. 

2.  If  it  be  a  case  where  the  defendant  may  lie  arrested,  in 
addition  to  the  foregoing,  it  may  direct  the  officer,  if  sufficient 
property  of  the  defendant  liable  to  execution  cannot  be  found 
to  satisfy  the  judgment,  that  he  arrest  the  defendant  and  com- 
mit him  to  the  jail  of  the  county  wherein  the  district  in  which 
the  judgment  was  entered  is  situate,  nntil  he  pay  the  judgment 
or  be  discharged  according  to  law. 

3.  It  must  further,  in  all  cases,  direct  the  officer  to  make  return 
of  the  execution  and  a  certificate  thereon  show^ing  the  manner 
in  which  he  had  executed  the  same,  in  twenty  days  from  the 
time  of  his  receipt  thereof,  to  the  court  from  which  the  execution 
issued. 

L.  1882,  ch.  410.  §  1380. 

S272.  ArreMt. 

When  the  execution  directs  the  arrest  of  the  defendant  for 
want  of  sufficient  personal  proijerty,  if  there  be  not  sufficient 
subject  to  levy  known  to  the  officer,  or  if  upon  demand  by  the 
officer  of  the  defendant,  he  fail  to  produce  sufficient  property,  the 
officer  may,  without  further  delay,  arrest  the  defendant:  when 
nrrested,  the  defendant  must  be  conveyed  to  the  common  jail  of 
the  county,  wherein  the  district  where  the  judgment  is  enter€»d  is 
situate,  and  there  kept  in  custody  until  the  exocntion,  with  co4«ts, 
be  paid,  or  be  discharged  by  due  course  of  law. 

L.  1882.  ch.  410.  i  1401. 

i  273.  Rene^val  of  execution. 

An  execution  may,  at  the  request  of  the  judgment  creditor,  be 
renewed  before  the  expiration  of  the  twenty  days  by  the  word 
"  renewal  '*  being  written  thereon,  with  the  date  thereon,  sub- 
scribed by  the  clerk  of  the  court  or  his  assistant;  such  renewal 
has  the  same  effect  as  an  original  issue,  and  may  be  repeated  as 
often  as  may  be  necessary.  If  an  execution  be  returned  unsatis- 
fied, others  may  be  issued  on  the  like  request  from  time  to  time 
until  the  judgment  be  satisfied. 
h.  1882,  ch.  410.  {  1402. 
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i  274.  [ADi*d,  lfN)7.]  Judgment  In  favor  of  w»«c  earners. 

In  nil  ac-tion,  brought  in  the  municipal  court,  by  a  journeyman, 
laborer,  or  other  employee  whose  employment  answered  to  tJie 
general  deijcription  of  wage  earner,  for  services  rendered  or  wages 
earned  in  such  capacity,  if  the  plaintiff  recovers  a  judigmeut  for 
a  sum  not  exceeding  fifty  dollars,  exclusive  of  costs,  and  the 
action  shall  have  been  brought  within  two  mouths  after  the  cause 
of  action  accrued,  no  property  of  the  defendant  is  exempt  from 
levy  and  sale  by  virtue  of  an  execution  against  property,  issued 
thereupon;  and,  if  such  an  execution  is  returned  wholly  or  partly 
unsatisfied,  the  clerk  must,  upon  the  application  of  the  plaintiff, 
issue  an  execution  against  the  person  of  the  defendant  for  the 
sum  remaining  uncollected,  if  the  indorsement  required  by  this 
act  to  the  effect  that  defendant  was  liable  to  arrest  was  com- 
plied with.  A  defendant  arrested  by  virtue  of  an  execution 
so  issued  against  his  person,  must  be  actually  confined  in  the  jail, 
and  is  not  entitUnl  to  the  liberties  thercHjf;  but  he  must  be  dis- 
charged after  having  been  so  confined  for  fifteen  days.  After 
his  discharge  another  exeeution  against  his  iH*rson  cannot  be 
issued  upon  the  judgment,  but  the  judgment  creditor  may  enforce 
the  judgment  against  property  as  if  tlie  execution,  from  which 
the  judgment  debtor  is  discharginl,  has  lK*en  returned,  without 
his   being  taken. 

U  18S2,  ch.  410,   I  1405.     Amd  L.  1907,  ch.  425.     In  »>flf«»rt  Sopt.  1,  1007. 

§  275.    Arrent    and    iiale    of    property    limited. 

A  dt^fendant  cannot  be  arrested  nor  his  proiierty  sold  on  execu- 
tion after  twenty  days  from  its  issue  or  renewal,  but  property 
levied  on  within  the  twenty  days,  may  be  sold  after  renewal. 

U   1882,  ch.  410,   I    1406. 

1270.    Mamhalt    ««-hen   liable   to    execution;   creditor. 

A  marshal  is  liable  to  a  party  in  whose  favor  an  execution  is 
issued  to  him  for  the  amount  thereof  in  th(»  following  cases: 

1.  Where  he  suffers  the  twenty  days  to  elapse  without  making 
a  true  n'turn  there<>f,  and  filing  the  sami*  with  the  clerk  of  the 
court,  and  paying  to  him  or  to  the  party  entitletl  thereto,  the 
money  collected  thereon  by  him. 

2.  Where  he  wilfully  or  cart«lessly  omits  to  levy  on  property 
of  the  defenthint,  or  if  the  defendant  be  liable  to  arrest,  to  arrest 
and  imprison  him  within  the  twenty  days,  or  having  arrested  the 
defendant,  fails  to  commit  him  to  the  county  jail  within  the 
twenty  days. 

L.   1SS2.  oh.  410,   i    1407. 

I  277.  Retnrn  of  execution  and  natlNfactlon  of  Indirnient. 

Whenever  an  execution  has  been  retnrne<l  satisfied  in  whole 
or  in  part,  where  a  transcript  of  the  judgment  has  been  filed  in 
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the  county  clerk's  office,  a  certificate  thercoD,  signed  by  the  clerk 
of  the  court  in  which  the  judgment  was  rendered  may  1>e  filed 
in  the  office  of  the  clerk  of  the  county,  who  shall  thereupon  enter 
KatiHfaction  for  the  amount  so  satisfied;  judgments  docketed  in 
theKe  courts  may  be  satisfied  in  the  same  manner  as  judgments 
docketed  in  courts  of  record. 
U   1882,  ch.  410,   f   1408. 
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TITLE  VUL 

Article  1.  Clerks  and  officers. 
2.  Marshals. 

ARTICLE  FIRST. 

Clerks  and  officers. 

Sec.  282.  Duties  of  clerk. 

283.  To  collect  and  account  for  fees,  et  cetera. 

284.  Docket,  what  to  contain. 

285.  Entries,  how  to  be  made. 

286.  Index. 

287.  To  be  delivered  by  clerk  to  bis  successor. 

288.  Successor  may  issue  execution  on  former  unsatisfied  docket. 

289.  Certified  copies;  prima  facie  evidence. 

1282.  Dntleai  of  the  clerk. 

It  shall  be  the  duty  of  the  clerk  of  the  court  in  each  district: 

1.  To  keep  the  seal  of  the  court,  and  affix  it  to  the  certiiicate 
of  the  transcript  of  the  docket  of  judgment,  or  any  other  certifi- 
cate, when  required  so  to  do. 

2.  To  record  the  proceedings  of  the  court. 

3.  To  keep  the  records  and  other  books  appertaining  to  the 
court. 

4.  To  file  papers  delivered  to  him  for  that  purpose  in  any 
action. 

5.  To  attend  the  sitting  of  the  court  of  which  he  is  clerk,  to 
administer  oaths  in  an  action,  in  the  presence  of  the  court  and 
under  its  direction,  and  to  receive  the  verdict  of  the  jury,  and 
in  the  absence  of  the  justice  to  adjourn  causes  to  a  time  aereed 
upon  between  the  parties  or,  when  no  justice  appears,  to  adjourn 
causes  to  the  next  judicial  day. 

(>.  To  authenticate  by  certificate  or  exemplification,  as  may  be 
required,  the  records  or  proceedings  of  the  court,  or  any  other 
papers  appertaining  thereto  and  filed  with  him. 

7.  To  exercise  the  powers  and  perform  the  duties  conferred  and 
imposed  upon  him  by  this  act. 

8.  In  the  performance  of  his  duties  to  conform  to  the  direction 
of  the  court. 

9.  [Am»d,  1904.]  To  keep  his  office  open  for  the  transaction 
of  business,  every  judicial  day,  from  nine  o'clock  in  the  fore- 
noon to  four  o'clock  in  the  afternoon,  except  that  during  the 
months  of  July  and  August  of  each  year  the  clerk's  office  may, 
by  a  rule  established  by  the  board  of  justices,  be  closed  at  two 
o'clock  in  the  afternoon. 

L.  1882,  oh.  4VK I  H»|  L.  IKM.  ch.  «2.   In  affect  Xay  9^  19M. 
S283.  To  collect  and  account  for  fee*,  et  cetera. 
It  shall  be  the  duty  of  the  clerk  in  each  district,  to  collect  and 
receive  all  the  fees,  including  the  fees  allowed  by  law  in  summary 
proceedings  to  recover  lands,  and  to  account  for  and  pay  the  same 
into  the  city  treasury  monthly,  under  oath,  on  the  first  day  of 
each   and   every   month,   or  within   three   days   thereafter,   which 
account  shall  contain  the  title  of  each  cas<>  and  the  amount  of 
fees  received  therein,  and  the  salary  of  such  clerk  shall  not  be 
paid  until  he  bhall  have  so  accounted  and  paid,  and  he  shaU  per- 
form no  .service  until  he  shall  have  received  the  legal  fees  therefor. 
L.  1882,  ch.  410,  i  1428. 
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f284.  Docket;  ^hat  to  contain. 

The  clerk  of  the  court  in  each  district  must  keep  a  book,  denom- 
inated a  docket,  in  which  tuust  be  entered  by  him: 

1.  The  title  of  every  action  or  proceeding,  in  which  a  sum- 
mons or  precept  is  issued. 

2.  The  date  of  th«»  summons  or  i»recept,  and  the  time  of  its 
return,  and  if  an  order  of  arrest,  warrant  of  attachment  or  writ 
of  replevin  was  issued  such  facts  must  also  be  stated. 

3.  The  time  when  the  parties,  or  either  of  them  appeared:  a 
minute  of  their  pleadings,  if  in  writing,  referring  to  them;  if  not 
in  writing  a  concise  statement  of  the  pleadings. 

4.  Every  adjournment,  and  to  what  time. 

5.  When  a  trial  by  jury  is  demanded,  the  demand  must  be 
stated,  and  by  whom  made,  and  the  time  appointed  for  the  trial, 
and  the  return  of  the  jury. 

(1  The  names  of  the  jury  sworn. 

7.  The  verdict  of  the  jury  and  when  received:  if  the  jury  dis- 
agree and  are  discharged,  that  fact  must  be  stated. 

8.  The  judgment  of  the  court,  its  amount,  and  the  costs  in  the 
action. 

9.  The  issuing  of  execution,  when  issued,  and  to  whom:  the 
renewals  thereof,  if  any,  and  when  made:  the  return  and  when 
made,  and  a  statement  of  money  paid  to  or  by  the  clerk,  and 
when,  and  by  or  to  whom. 

10.  The  giving  of  a  transcript  to  be  filed  In  the  county  clerk's 
office,  and  when  and  to  whom  given. 

11.  The  receipt  of  a  notice  of  appeal  or  order  to  make  or 
amend  a  return,  stating  the  time  of  the  receipt  thereof,  and  the 
time  of  filing  a  return  on  appeal. 

12.  Any  other  order  as  the  court  may  direct. 

L.  1862,  ch.  410,  1 1409. 

f28S.  Entrlen;   bow  to  be   made. 

The  several  particulars  in  the  last  section  specified  must  be 
entered  under  the  title  of  the  action  or  proceeding  to  which  they 
relate,  and  at  the  time  w^hen  they  occur.  Such  entries  in  the 
docket,  or  a  transcript  thereof,  certified  by  the  clerk  or  his  suc- 
cessor in  office,  with  the  seal  of  the  court  thereon  impressed,  are 
evidence  to  prove  the  facts  as  stated  therein. 

L.  1882,  Ob.  410.  I  1410. 

1280.  Index. 

The  clerk  must  keep  aii  index  to  his  docket.  In  which  must  be 
entered  the  names  of  the  parties  to  each  sammons  or  precept, 
with  a  reference  to  the  page  of  entry;  the  names  of  the  parties 
respectively,  must  Ih^  entered  in  the  index  in  alphabetical  order. 

L.  1882.  oh.  410.  §  1411. 

I  287.  To  be  delivered  by  olerk  to  bla  nveeeaaor. 

It  is  the  duty  of  the  clerk  to  deliver  to  his  successor  in  office  his 
official  dockets  and  papers  on  file  in  his  office,  as  well  his  own  ns 
those  of  his  predecessors  which  may  be  in  his  custody,  there  to 
be  kept  as  public  records. 

L.  1882.  Ota.  410.  S  1412. 

1490 


MUNICIPAL  COURT  ACT. 

f  288.  Smccemior  niny  iniiiie  execution  on  former  nnatatin* 
fled  docket. 

A  clerk  with  whom  the  docket  of  his  predecessor  is  deposited, 
maj'  issue  execution  on  o  judgment  there  entered  and  unsatisfied, 
in  the  same  manner  and  with  the  same  effect  as  though  he  was 
clerk  of  the  court  at  the  time  the  judgment  was  rendered. 

L.  1882.  ch.  410,  8  1413. 

1280.  Certllled   copleai;  prima  facie   evidence. 

A  copy  of  a  paper  on  file  in  the  office  of  the  clerk,  certified  by 
him  or  his  assistant  as  such,  shall  .be  prima  facie  evidence 
thereof. 

L.  1882,  ch.  410.  i  M14.  ^^^^^ 
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ARTICLK  SECOND. 

MarshaU, 

Bee,  203.  Marshal  not  to  appear,  et  cetera. 
204.  Bond  to  be  executed  by. 
'^mo.  Prosecution    and    bond. 
200.  In  what  court  bond  may  be  prosecuted. 

207.  Judgments  against  marshals;  transcript  and  eze<*ntl<m. 

208.  Entry  of  Judgment  to  be  endorsed  on  bond;  how. 
200.  Amount  collected  to  be  credited  on  bond. 

300.  City  clerk  to  reimrt  cancelled  bonds  to  mayor:  renewal  of 

301.  Appointment  deemed  waived  for  failure  to  file  bond. 

302.  Process  to  be  served  by  marshals. 

3r3.  Marshal  may  serve  process  within  city  limits. 

304.  Certain  laws  in  relation  to  sheriffs  made  applicable. 

806.  Marshal  to  keep  entry  book  and  Indorse,  et  cetera. 

306.  Removal  and  suspension  of  marshals. 

307.  Payment  of  nM>ney  received  bj  BanbaU. 

298.  Marshal  not  to  appear*  et  cetera. 

A  marshal  of  the  city  of  New  York  cannot  appear  or  act  on 
behalf  of  either  or  any  party  in  an  action  or  proceeding  in  said 
municipal  court. 

L.  1901,  ch.  466,  9  1360. 

§204.  Bond  to  be  exeevted  br* 

No  marshal  shall  be  permitted  to  enter  upon  the  duties  of  the 
office  until  he  shall  execute  a  bond,  with  two  sufficient  sureties, 
who  shall  be  residents  of  and  shall  own  real  estate  within  tho 
city  of  New  York,  to  the  amount  of  double  the  penalty  of  the 
bond,  to  the  city  of  New  York,  in  the  penal  sum  of  two  thousand 
dollars,  jointly  and  severally  to  answer  the  city  of  New  York, 
and  any  parties  that  may  complain  conditioned  that  such  marshal 
shall  well  and  faithfully  execute  the  duties  of  said  office  of  mar- 
shal, without  fraud,  deceit  or  oppression,  such  sureties  to  justify 
in  double  the  amount  of  such  bond.  The  said  bond  shall  be  deliv- 
ered to  the  city  clerk  of  the  city  of  New  York,  who  shall  judj^e 
of  and  determine  the  competency  of  the  sureties:  and  should  ho 
approve  of  the  same,  he  shall  note  his  approval  thereon,  and  shall 
cause  such  bond  to  be  filed  in  the  office  of  the  city  clerk,  forth- 
with after  having  been  approved  by  him,  and  he  shall  either 
approve  of  or  reject  such  bond  within  five  days  after  the  same 
shall  have  been  presented  to  him  for  that  purpose.  Nothing  in 
this  net  fihall  be  construed  to  prevent  a  surety  company  author- 
ized by  law  to  act  as  surety. 

L.  1882,  ch.  410,  f  1700. 

{  205.  [Am'd,   1010.]     Proaecntlon  and  bond. 

Any  person  who  shall  be  aggrieved  by  any  official  misconduct 
on  the  part  of  any  marshal,  and  who  may  desire  to  prosecute  hia 
offioinl  bond,  and  who  shall  have  first  obtained  judgment  against 
such  marshal  for  official  misconduct,  may  move  before  a  justice 
of  the  supreme  court  at  special  term,  in  the  judicial  department, 
wherein  the  borough  for  which  such  marshal  shall  have  been 
appointed,  is  situated,  after  giving  his  surety  or  sureties  eight 
days  previous  notice  of  intention  so  to  do,  by  personal  service 
of  said  notice  on  them,  stating  when  such  motion  will  be  made 
and   of  the   papers    to   be   used   on   such   motion,    for  leave  to 
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prosecute  such  official   lH)ni1  in   hi$«  own   name,   and   such  leave 
snail  be  granted  upon  it  appearing  satisfactorily  to  said  court: 

1.  That  a  judgment  has  been  obtained  in  his  favor  against 
mich  marshal  for  oflicial  misconduct,  specifying  the  time  when 
and  the  court  whereby  such  judgment  was  rendered,  and  the 
amount  thereof. 

2.  That  such  transcript  of  judgment  has  been  filed  against 
such  marshal  in  the  office  of  the  clerk  of  the  county,  within 
which  the  borou>2fh  for  which  said  marshal  shall  have  l)een  ap- 
pointed, is  situate:  specifying  the  time  when  such  transcript  was 
filed  and  execution  issued,  and  that  the  sheriff  of  that  couniy 
has  returned  said  execution,  wholly  or  partly  nnsntlsfied.  after 
having  demanded  payment  thereof  of  such  marshal:  and  his  neg- 
lect or  refusal  to  pay  the  same,  and  if  any  payments  have  been 
made  on  such  execution,  specifying  the  amount  thereof,  but 
where  such  marshal  shall  have  died  or  removed  from  the  city  of 
New  York,  a  demand  for  the  payment  of  the  amount  of  such 
execution  shall  not  be  necessary. 

3.  That  sui'h  judgment  is  wholly  or  partly  unpaid,  specifying 
the  amount  uncollected  or  unpaid,  and  that  the  sureties  or  surety, 
have  or  has  been  served,  with  the  notice  and  papers  hereinbefore 
mentioned. 

L.  1882.  ch.  410,  i  1701.     AmM.  L.  1910,  ch.  638.    In  effect  Sept  1.  1010. 

f29e.  In  what  court  bond  may  be  proaecnted. 

A  justice  referred  to  in  the  preceding  section,  may  order  such 
bond  to  be  prosecuted  in  the  municipal  court  of  the  city  of  New 
York,  or  in  the  city  court  of  the  city  of  New  York,  if  such  bor- 
ough be  within  the  county  of  New  York,  or  in  the  county  court 
of  the  cQunty  wherein  such  borongh  is  situated,  if  in-  any  other 
county.  Either  of  said  courts  shall  have  jurisdiction  in  actions 
brought  on  such  bond,  upon  snch  leave  being  granted,  and  the 
said  justice  upon  said  motion  may  award  the  aggrieved  party  his 
reasonable  costs  on  such  motion,  not  exceeding  the  sum  of  ten 
dollars,  which  shall  be  included  in  the  judgment  obtained  upon 
such  bond. 

L.  1882,  cb.  410,  }  1702. 

f  29T.  Jndflrmenta  afrainnt  mambals;  tranaerlpt  and  exe* 
ontlon. 

Whenever  any  judgment  shall  be  rendered  against  any  marshal 
or  his  sureties  or  surety  in  any  court  as  provided  in  the  foregoing 
section,  a  transcript  thereof  shall  be  filed  with  the  county  clerk 
in  the  county  wherein  the  judgment  is  so  obtained,  and  from  the 
filing  of  such  transcript  the  provisions  of  section  two  hundred 
and  seventy  of  this  act  apply. 

L.  1882,  ch.  410,  §  1703. 

(208.  Sntry  of  Jadgrment  to  be  endorsed  on  bond|  hOTr, 

The  clerk  of  the  county  wherein  said  judgment  is  entered  shall 
issue  a  transcript  upon  application  of  the  judgment  creditor,  stat- 
ing the  amount  of  the  judgment  and  that  the  sum  is  a  charge 
against  the  bond  of  the  marshal.  The  transcript  may  be  filed 
with  the  city  clerk  in  the  office  wherein  the  bond  of  said  marshal 
is  filed,  and  the  city  clerk  shall  make  a  memorandum  on  the 
official  bond  of  every  marshal,  upon  the  filing  of  every  transcript, 
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of  a  judgment  obtained  against  him  and  his  sureties,  and  of  the 
time  when  and  the  court  whereby  suoh  judgment  was  rendered, 
and  the  amount  thereof,  and  shall  be  entitled  to  a  fee  of  fifty 
cents  therefor,  which  the  'court  rendering  judgment  shall  have 
power  to  include  in  such  judgment,  together  with  whatever  other 
disbursements  are  or  may  be  necessarily  incurred  in  said  action, 
and  the  said  bond  shall  be  cancelled  to  the  amoant  of  such 
judgment. 

L.  1882,  ch.  410.  |  1704. 

1299.  Amount  collected  to  be  credited  on  bond. 

Whenever  any  action  shall  be  commenced  against  the  sureties 
of  any  marshal,  and  such  sureties  shall  pay  the  amount  for  which 
such  suit  is  brought,  and  the  costs  and  disbursements  incurred 
therein,  or  any  part  thereof,  the  party  or  parties  so  paying  shall 
be  entitled  to  have  such  sum  so  paid  credited  upon  such  bond, 
upon  presenting  the  certificate  of  the  plaintiff  or  his  attorney  in 
such  action,  acknowledging  such  payments  to  such  clerk  afore- 
said, and  upon  such  clerk  endorsing  such  payment  on  such  bond, 
it  shall  be  cancelled  to  the  amount  so  paid. 

'   L.  1882,  cb.  410,  f  1705. 

§  300.  City  elerlc  to  report  cancelled  bonda  to  mayor;  re* 
ne^wal  of  bond. 

Whenever  judgment  shall  be  rendered  against  the  official  bond 
of  any  marshal,  sufficient  oi^^  partially  sufficient  to  cancel  the 
same,  the  city  clerk  aforesaid,  shall  report  to  the  mayor  the  fact. 
and  it  shall  be  the  duty  of  the  mayor  to  compel  such  marshal  to 
renew  his  official  bond,  if  the  same  be  cancelled  in  whole,  or  to 
furnish  an  additional  bond,  for  the  amount  of  the  cancellation  in 
the  penal  sum  of  double  such  amonnt,  if  said  bond  be  cancelled 
in  part,  and  should  said  marshal  neglect,  refuse,  or  fail  bo  to  do. 
within  ten  days  after  being  notified,  he  shall  be  removed  by  the 
mayor  aforesaid,  or  suspended  from  performing  the  duties  of  the 
office  until  such  time  as  he  shall  renew  the  same,  and  sach  bond 
shall  be  renewed  in  the  same  manner  as  often  as  the  same  shall 
be  cancelled. 
L.  1«82,  cb.  410,  1 1707. 

(301.  Appointment  deenied  watted  for  failure  to  flle 
bond. 

Every  marshal  shall,  within  thirty  days  after  his  appointment, 
enter  into  a  bond  in  the  manner  provided  in  this  act,  or  he  shall 
be  deemed  to  have  waived  his  appointment  as  such  marshal, 
and  some  other  suitable  and  proper  person  shall  be  appointed 
in  his  place  and  stead  to  discharge  the  duties  appertaining  to 
such  office  of  marshal. 

L.  1882.  cb.  410.  f  1708. 

1 302.  Process  to  be  served  by  marabals. 

Every  summons,  precept,  order  of  arrest,  attachment,  writ  of 
repleviu,  or  other  process  issued  by  or  out  of  the  municipal  court, 
and  every  summons  or  precept  issued  by  the  clerk  of  the  court 
in  any  district,  and  every  summons  issued  by  any  justice  thereof, 
shall  be  served  and  executed  by  a  marshal,  except  as  prescribed 
in  section  thirty-six  of  this  act;  but  no  person  other  than  a  mar- 
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fihal  shall  be  entitled  to  any  fees  or  other  compensation  therefor, 
except  the  persons  who  serve  process  for  the  corporation  counsel. 

L.  1382,  ch.  410,  f  1700. 

$  303.  MarMliHl   may   Merire  process  witltin  city  llmttii. 

A  marshal  of  the  city  of  New  York  may,  and  is  empowered, 
and  has  the  authority  to  serve  or  execute  all  process  and  man- 
dates of  the  municipal  court  of  the  city  of  New  York,  in  any  part 
of  the  city  of  New  York,  notwithstanding  he  was  appointed  for 
or  is  a  resident  in,  a  particular  borough. 

[New.] 

f  804.  Certain  la^va  In  relation  to  alierllfs  made  appli- 
cable. 

All  provisions  of  law  in  relation  to  the  taking  and  restitution  of 
property  by  sheriflFa  of  counties  shall  apply  to  the  taking  and 
restitution  of  property  by  the  said  marshals,  except  that  a  mar- 
shal is  not  restricted  in  the  performance,  of  his  duty  as  such,  to 
the  territorial  limits  of  a  county,  when  engaged  in  the  service 
or  execution  of  process  or  mandates,  but  is  authorized  to  act 
w^ithin  the  limits  of  the  city  of  New  York. 

L.  1882,  cb.  410,  8  1711. 

130S.  Marslial  to  keep  entry  book  and  Indorse,  et  cetera. 

Every  marshal  shall  keep  a  book  in  which  he  shall  enter  imme- 
diately upon  the  receipt  thereof  all  the  process  and  mandates  of 
the  court  delivered  to  him  for  execution,  and  his  disposition 
thereof;  and  he  shall  also  endorse  upon  such  process  or  mandate 
the  date  and  the  hour  of  receiving  the  same. 

[Now.] 

S  800.  [Am'd,  10O4.]  RemoTal  and  anMpeniilon  of  marahaln. 

The  mayor  may  remove  any  marshal,  after  giving  him  an 
opportunity  to  be  heard,  upon  charges  in  writing  preferred 
against  such  marshal,  and  filed  with  the  mayor,  and  may,  in  his 
discretion,  suspend  said  marshal  from  the  performance  of  his 
duties,  as  such,  pending  a  hearing  upon  the  charges.  Upon 
charges  being  preferred  against  a  marshal  by  a  justice  of  the 
municipal  court,  the  mayor  may  forthwith  cause  notice  of  sus- 
pension of  such  marshal  to  be  served  upon  him,  and  such  marshal 
shall  thereupon  remain  suspended  until  the  hearing  and  deter- 
mination of  such  charges  by  the  mayor.  The  mayor  may,  in  his 
discretion,  delegate  to  the  secretary  to  the  mayor  the  power  and 
duty  of  hearing  the  evidence  to  be  produced  upon  the  said  hear- 
ing and  in  such  ca.se  the  said  secretary  to  the  mayor  shall  have 
the  power  to  Issue  subpoenas,  administer  oaths  and  take  such 
evidence  and  shall  submit  the  same  to  the  mayor  who  shall  there- 
apon  make  a  determination  thereon,  which  determination  shall 
have  the  same  force  and  effect  as  if  the  said  evidence  had  been 
taken  before  the  mayor. 

L.  lOOl,  ch.  460,  I  1429 ;  L.  1904,  ch.  264.    In  effect  April  8,  1904. 
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S    307.    [Am*d,    lOIO.]      Payment    of    moner    received    by 
nuunibalii. 

Whenever  any  marshal  shall  collect  or  receive  any  money  upon 
any  process  of  the  municipal  court  of  the  city  of  New  York  he 
shall  pay  the  same  over  to  the  person  entitled  thereto,  the  at- 
torney of  record  in  the  action,  or  to  the  clerk  of  the  court  of 
the  district  from  which  such  process  was  issued,  less  his  lawful 
fees  and  disbursements  within  five  days  after  the  same  shall  have 
been  received  by  him.  ITpon  his  failure  to  do  so  he  may  be 
proceeded  against  as  for  a  contempt.  The  clerk  of  the  court 
with  whom  su<-h  money  is  deposited  shall  pay  the  same  over  on 
demand  to  the  person  entitled  thereto  or  to  the  attorney  of  record 
in  such  action. 
,  [New.]    L.   1005,  ch.  228;  L.   1010.   ch.   540.     la  effect  June  20,   19ia 
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TITLE  IX. 
Appeals. 

Sec.  310.  When  appeal  may  be  taken. 

311.  Whrn   and  how   tHken. 

312.  Hoi-vU'p  of  notl<e  u|ron  r«»i«iK)nd»»nt. 

813.  OuilHston   to  nerve  one.    Imw  MiipplifHl;   amendment  when  allowed. 

314.  rndertaking   to  r«t:iy   exenitiou  iipou  Judgment. 

SI.**.  Kxception    to  suriMics;  Justification. 

316.  I'ror»»odlng«  how  staged. 

817.  Return. 

318.  Hettlemeut   of  cane  on  appeal. 

310.  When  Jiislicr  is  «U'«il,  et   cetera. 

3110.  Appeal  wlwu  mlviTs-e  luirly  hits  died. 

321.  Pr».JH»e«11npH  when  pwrty  dieit  peudinir  appeal. 

822.  Onler  of  subslitiitloii. 

323.  KeHlltutiou   u|x>n   reversal. 

32-1.  Selling  off  cohIh  nad   recovery. 

32.%.  Hearing  on   uppeal,   dlHnilssal   tliereof;   reversal  on  Rtlpulatlon. 

S26.  Judgment. 

327.  Clerk  appellate  court  to  return  pai^era. 

I  310.  L.lm*cl,  11107,  Jf>10.1     IVhen  appeal  may  be  taken. 

An  appeal  from  a  jiulpmont  rnulfrpd  in  an  action,  or  a  liual 
order  made  in  snmmary  profeoditi^s  iu  tlu'  municipal  court  of 
the  city  of  New  Y(»rk,  or  from  ordor«  as  hereinbefore  provided, 
may  he  taken  to  tne  supreme  court.  Su<*h  appeal  shall  be  heard 
in  »uch  luauuer  and  by  such  justice  or  justices  an  the  appellate 
division  of  the  supreme  court  in  the  judicial  dei»artmeiit,  embrac- 
ing the  district  wherttin  the  action  is  brought  shall  <lire<*t,  except 
that  the  appellate  division  of  the  M'cond  judicial  department  may 
direct  that  such  ai)peal  may  be  heard  dlre<'tly  beft»re  that  court; 
provided,  however,  that  if  (be  appellate  division  in  the  second 
department  directs  such  appeal  to  be  heard  before  tlin-e  other 
justices  designated  by  it  and  to  be  known  as  tlie appellate  term, 
m  the  second  department,  said  appellate  division  may  appoint 
and  remove  a  chief  clerk  of  such  appellate  tenn  and  one  <i<»puty 
clerk  and  not  to  exceed  three  attendants  and  to  fix  their  salaries 
or  compensation,  which  shall  not  exce<»d  for  the  <*lerk  twenty- 
five  hundred  dollars  per  annum,  for  the  deputy  clerk  eighteen 
hundred  dollars  per  annum,  and  for  the  att(»ndants  the  salaries 
now  allowed  by  law  to  attendants  in  the  supreme  court  in  Kings 
county.  The  board  of  estimate  and  apportionment  is  authorised 
and  empowered  to  provide  the  means  to  pay  such  salaries  and 
compensation,  and  all  other  expenses  of  such  appellate  term, 
for  the  year  nineteen  hnndn'd  ami  seven,  and  for  each  year 
thereafter.  The  appellate  court  may  reverse,  affirm  or  modify 
the  judgment,  order  or  final  order  appealed  from,  and  where  a 
judgment,  order  or  final  order  is  reversed,  may  order  a  new  trial, 
in  the  municipal  court  in  the  district  in  which  the  action  is 
brought.  Where  a  ju<igment,  order  or  final  order  is  modilied  or 
A  new  trial  is  ordered,  costs  shall  be  in  the  discretion  of  the 
appellate  court.  An  appeal  taken  from  a  judgment  or  final 
order  brings  up  for  review  an  intermediate  order  which  is 
specified  in  the  notice  of  appeal  and  necessarily  affects  the  judg- 
ment or  final  order  and  has  not  already  Ik^cii  reviewed  upon  a 
separate  appeal  therefrom.  The  right  to  review  such  inter- 
mediate onler,  as  pres<Tibed  in  this  section,  is  not  a(T<H'ted  by 
the  expiration  of  the  time  within  which  a  separate  appeal  there- 
from  might   have  been   taken. 

L.    1001.   ch.   4fl6.    %    1377.     Am'd,  L.    lOOT,   oh.  WM;  U  1010,  ch,   538.     Id 
effect   Sept.    1,    1910. 
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I  311.  [Am*d,  11)08.]      IVlien  and   hoiv   taken. 

An  appeal  must  be  taken  within  twenty  days  after  the  entry 
of  the  judgment,  order  or  final  order  in  the  docket,  except  that 
where  a  defendant  appeals  from  a  judgment  rendered  in  an  ac- 
tion wherein  he  did  not  appear  and  the  summons  wtis  not  per- 
sonally served  upon  him,  the  appeal  may  be  taken  within  twenty 
days  after  personal  service  u[>on  him,  on  the  part  of  the  pli»ir- 
tiff,  of  written  notice  of  the  entry  of  the  judgment.  An  appeal 
is  taken  by  serving  upon  the  clerk  of  the  court  or  his  successor 
in  office  in  the  district  in  which  the  judgment,  order  or  final 
order  was  rendered,  and  upon  the  respondent,  a  written  notice 
of  appeal,  subscribed  either  by  the  appellant  or  by  his  attorney 
in  the  appellate  court,  and  paying  at  the  same  time  the  costs  and 
disbursements  of  the  action  to  such  clerk  who  shall  hold  the 
same  to  abide  the  event  of  such  appeal  and  the  further  order  of 
the  court  in  the  district  from  whicli  the  appeal  was  taken.  The 
city  of  New  York  or  any  board,  department  or  official  thereof 
appearing  by  the  corporation  counsel,  shall  not  be  obliged  to  pay 
such  costs  and  disbursements  until  the  final  determination  of 
such  anneal.  The  service  and  filing  of  a  notice  of  appeal  by  the 
city  of  New  York  with  the  clerk  of  the  court  as  aforesaid  shall 
operate  as  a  stay. 

C.  C.  r.,  i  3046;  U  1004,  cb.  508;  L.  1008.  ch.  22.     In  effect  Sept.  1.  1906. 

I  312.  [Am*d»  IDIO.J     Service  of  notice  npon  renpondent. 

Service  of  the  notice  of  appeal  upon  the  respondent  mny  be 
made,  by  delivering  it  in  any  part  of  the  state,  to  the  respondent 
peisonally,  or  in  one  of  the  following  methods. 

1.  If  the  respondent  is  a  resident  of  the  city  of  New  Y'ork  by 
leaving  it  at  his  residence  with  a  person  of  suitable  age  and  dis- 
cretion. If  the  resix)ndent  appeared  in  the  action  or  proceeding 
by  attorney,  it  may  be  served  ui>on  such  attorney,  either  per- 
sonally or  by  leaving  it  at  his  office  or  residence  with  a  person  of 
suitable  age  and  discretion. 

2.  If  service  within  the  city  of  New  York  cannot  be  made, 
with  due  diligence,  upon  the  rc>spondent  i>er8onallv,  or  in  the 
method  prescribed  in  the  foregoing  subdivision,  the  notice  of 
appeal  may  be  served  npon  him,  by  delivering  it  to  the  clerk  of 
the  court  in  which  the  judgment  was  rendered,  addressed  to  the 
respondent. 

C.   C.   P.,   S   8048.    AmM  L.    1910,   ch.   538.     In  effect  Sept.  1.  1010. 

I  813.  Omlii«lon  to  Her-ve  ome^  boiFV  auppUedi  Amend- 
ment ^vhen  allowed. 

Where  the  nppcllajit,  seasonably  and  in  good  faith,  aervcR  the 
notice  of  appeal,  upon  either  the  clerk  or  the  respondent,  but 
omits,  through  mistake,  inadvertence  or  excusable  neglect,  to 
serve  it  upon  the  other,  or  to  do  any  other  act  necessary  to  per- 
fect the  appeal,  the  appellate  court,  upon  proof  by  affidavit  of  the 
facts,  may.  in  its  discretion,  permit  the  omission  to  be  supplied, 
or  an  amendment  to  Ik?  made,  upon  such  terms  as  justice  re- 
quires. 
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f  814.   IJndertaklnflT  to  stay   execution   upon  Jadfrment. 

If  the  appellant  desires  a  stay  of  execution,  he  must  give  a 
written  undertaking,  executed  by  one  or  more  sureties,  api»roved 
by  a  justice  of  the  court,  to  the  effect  that  if  the  ai>|>eul  is  dis- 
missed, or  if  iudgment  is  rendered  agafnst  the  appellant  in  the 
appellate  court,  and  an  execution  issued  thereui)ou  is  returned 
wholly  or  partly  unsatisfied;  the  sureties  will  pay  the  amount  of 
the  judgment,  or  the  portion  thereof  remaining  unsatisfied,  not 
exceeding  a  sum  specified  in  the  undertaking,  which  must  be  at 
least  one  hundred  dollars,  and  not  less  than  twice  the  amount 
of  the  ju<igment,  or  if  the  judgment  of  the  court  is  for  the  recov- 
•  ery  of  a  chattel,  that  the  sureties  will  pay  the  sum  fixed  by 
that  judgment  as  the  value  of  the  chattel,  together  with  the 
damages,  if  any,  awarded  for  the  taking,  withholdiug.  or  deten- 
tion thereof.  A  copy  of  the  undertaking,  with  a  noti<-e  of  the 
delivery  thereof,  must  be  served  with  the  notice  of  appeal,  and 
in  like  monner.  Nothing  in  this  section  shall  be  construed  to 
preclude  a  surety  company  properly  authorized  by  law  to  act  as 
such  surety  or  sureties. 
C.  C.  P.,  i  3050. 

i  315.  Exceptlor.  to  •nretles. 

The  respondent  or  his  attorney,  may,  within  five  days  after  the 
service  <»f  a  c-opy  of  the  undertaking  with  notice  of  the  filing 
thereof,  serve  upon  tlie  appellant  or  his  attorney,  a  written  notice 
that  he  exc-epts  to  the  sufficiency  of  the  sureties.  Within  five 
days  thereafter,  the  sureties,  or  other  sureties,  in  a  new  under- 
taking to  the  same  effect,  must  justify  before  the  court  in  the 
district  in  which  the  judgment  was  ren<lered  or  final  order  made. 
At  least  three  days  notice  of  the  justification  must  be  given.  If 
the  court  finds  the  sureties  sufficient,  it  must  indorse  its  allow- 
ance of  them  upon  the  undertaking,  or  a  copy  thereof.  The  effect 
of  a  failure  so  to  justify  and.  procure  an  allowance,  is  the  same 
as  if  the  undertaking  had  not  been  given.  The  court  shall  also 
have  power,  in  case  it  shall  Xte  made  to  appear  to  its  satisfaction, 
upon  motion,  that  the  exception  was  taken  unnei'essarily  or  for 
purjioses  of  vexation  or  delaj-,  to  set  the  same  aside  and  approve 
the  undertaking. 

c.  c.  P..  I  in.35. 

I  316.  Proceedlnviii  ho^v  «t»yed. 

The  delivery  of  the  undertaking  to  the  clerk  of  the  court  in  the 
district  in  which  the  judgment  or  final  order  was  entennl,  and 
service  of  a  copy  thereof,  and  of  notice  of  delivery  thereof,  stays 
the  issuing  of  an  execution  upon  the  judgment.  If  the  execution 
has  been  issued,  the  service  of  a  copy  of  the  undertaking,  certified 
Vy  the  clerk  or  accompanied  with  an  affidnvit.  showing  that  it  is 
a  pcj)y,  and  that  the  original  has  been  duly  filed,  up<m  the  officer 
ti^^Iding  the  execution,  stays  further  proceedings  thereunder,  sub- 
ject to  the  provisions  of  the  next  preceding  section. 

a  C.  P.,  I  3051. 


S  317.   Retnrn. 

Tlu 
thirty 


S  317.   Retnrn. 

The  clerk  <»f  the  court  or  his  Ruccess<»r  in  office,  must  within 
lirty  days  from  the  service  of  the  notice  of  appeal  and  the  pay- 
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ment  of  the  cost  and  fees  as  prescribed  iu  this  act.  make  a  retwrn 
to  the  appellate  court,  annex  thereto  the  notice  of  appeal  and  tlie 
undertaking,  if  any  has  been  delivered  to  him,  and  cause  the  same 
to  be  filt^d  with  the  clerk  of  the  appellate  court.  The  return  mu>t 
contain  all  the  proceedings,  including  the  evidence  and  the  judg- 
ment. The  stenographer  s  minutes  of  (he  evidence  must  be  fur- 
nished to  the  clerk,  by  the  stenographer,  within  ten  days  after 
the  fees  therefor  have  been  paid.  Such  return  must  have  in- 
dorsed thereon  the  allowance  of  the  justice  before  whom  the 
action  or  proceeding  was  tried. 
C.  C.  r.,  f  3053. 

S  318.   Settlement  of  cane   on  appeal. 

Immediately  upon  receiving  the  minutes  from  the  stenographer, 
as  provided  in  the  next  preceding  section,  the  clerk  of  the  court 
shall  cause  notice  of  that  fact  to  be  sent  to  the  attorney  for  the 
appellant,  or  to  the  appellant  if  he  has  not  appeared  t>y  attorney. 
The  appellant  or  his  attorney  shall  then  procure  the  case  to  be 
settled  on  a  written  notice  of  at  least  three  days,  served  in  the 
manner  provided  for  the  serving  of  a  notice  of  appeal,  or  on  the 
attorney  for  the  respondent,  and  made  returnable  before  the  jus- 
tice who  tried  the  case,  in  the  court  house  in  the  district  in  which 
said  justice  may  then  he  sittinir.  Said  just^e  shall  thereupon 
within  five  days*  settle  the  case  or  exceptions  upon  it,  if  thore  be 
any.  and  indorse  the  return,  as  provided  in  the  next  preceding 
section.  After  a  justice  is  out  of  otflce.  he  may  settle  the  case  or 
exceptions  or  make  any  return  of  proceedings  had  before  him 
while  he  was  in  office,  and  may  be  compelled  so  to  do  by  the 
appeilate  court. 

[New.] 

i  319.  'When  Justice  is  dead,  et  cetera. 

If  the  justice  dies,  becomes  a  lunatic,  absconds,  removes  from 
the  state,  or  otherwise  becomes  unable  to  make  the  return,  the 
appellate  court  may  receive  affidavits,  or  examine  witnesses,  as 
to  the  evidence  and  other  proceedings  taken,  and  the  judgment 
rendered,  before  the  justice:  and  may  determine  the  appeal,  as  if 
a  return  had  been  duly  made  by  the  justice. 

C,  C.   P.,   f  3056. 

S  820.  Appeal  when  adverse  party  has  died. 

Where  the  adverse  party  has  died,  since  the  making  of  the 
order,  or  the  rendering  of  the  judgment  appealed  from,  or  where 
the  judgment  appealed  from  was  rendered,  after  his  death,  in 
a  case  prescribed  by  law,  an  appeal  may  be  taken,  as  if  he  was 
living;  but  it  cannot  be  heard,  until  the  heir,  devisee,  executor, 
or  administrator,  as  the  case  requires,  has  been  substituted  as 
the  respondent  or  appellant.  In  such  a  case  an  undertaking 
requiro<l  to  perfect  the  appeal,  or  to  stay  the  execution  of  the 
judgment  or  order  appealed  from,  must  recite  the  fact  of  the 
adverse  party's  death:  and  the  undertaking  enure.H,  after  sub- 
stitution to  the  benefit  of  the  person  substituted. 

C.  c.  P..  i  1297. 
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S  S21.  Proceedinars  nv-lien  party  die*  pendlnar  appeal. 

Where  either  party  to  au  appeal  dies  before  the  appeal  is  heaixl, 
if  an  order,  substitutiug  another  person  in  his  place,  is  not  made 
within  three  months  after  his  death,  the  court  in  which  the  ap- 
peal is  pending,  may,  in  its  discretion,  make  an  order  requiring 
all  persons  interested  in  the  decedent's  estate,  to  show  cause  be- 
fore it  why  the  judgment  or  order  appealed  from  should  not  be 
reversed  or  affirmed  or  the  appeal  dismissed,  as  the  case  requires, 
the  order  must  specify  a  day  when  cause  is  to  be  shown,  which 
must  not  be  less  than  six  months  after  making  the  order:  and 
it  must  designate  the  mode  of  giving  notice  to  the  persons  inter- 
ested.  U^>on  the  return  day  of  the  order,  or  at  a  subsequent 
day,  appointed  by  the  court  if  the  pro]>er  person  has  not  been 
substituted,  the  court,  upon  proof  by  affidavit,  that  notice  has 
been  given,  as  requiro<l  by  the  order,  may  reverse  or  affirm  the 
judgment  or  order  appealed  from,  or  dismiss  the  appeal,  or  make 
such  further  order  in  the  premises  as  the  case  requires. 
0.  O.  P..  f  1288. 

S  322.  Order  of  Bnbntl  tut  Ion. 

Where  personal  service  of  notice  of  application  for  an  order 
has  been  made,  within  the  city,  upon  the  proper  representative 
of  the  decedent,  au  order  of  substitution  nuij'  be  made,  upon  the 
application  of  the  surviving  party. 

O.  C.  P.,  i  1209. 

I  823.  ReHtltutlon  apon  revemal. 

Where  the  judgment  or  final  order  is  reversed  or  modified,  the 
appellate  court  may  make  ar  compel  restitution  (»f  property  or  of 
a  right,  lost  by  means  of  the  erroneous  judgment;  but  not  so  as 
to  affect  the  title  of  a  purchas<'r,  in  gtrnd  faith  and  for  value,  or 
property  sold  by  virtue  of  a  warrant  of  attachment  in  the  action, 
or  an  execution  issued  upon  the  judgment.  In  that  case,  the 
appellate  court  may  compel  the  value,  or  the  purchase  price  to  be 
restored,  or  deposited  to  abide  the  event  of  the  action,  as  justice 
requires.  Six  days'  notice  of  an  application  for  an  order  for 
restitution  must  be  given:  and.  if  the  application  is  granted  be- 
fore judgment,  the  proper  direction  may  be  included  therein. 

c.  c.  P.,  S  3058. 

f  324.  Settlnv  off  co«t«  and  recoT-ery. 

If,  upon  the  appeal,  a  sum  of  money  is  awarded  to  one  party, 
and  costs  are  awarded  to  the  adverse  party,  the  appellate  court 
must  set  off  the  one  against  the  other,  and  render  judgment  for 
the  balance. 

C.  C.  P.,   I  3059. 

I  82S.  Hearlnv  on  appeal,  dtsmlasal  thereof i  reversal 
on   ntlpnlatlon. 

Within  twenty  days  after  the  service  of  a  notice  of  appeal  on 
the  respondent,  he  may  s<*rve  upon  the  appellant  or  his  attorney, 
a  written  stipulation  that  the  judgment  appealed  from  may  be 
reversed  with  five  dollars'  costs  and  disl»ursements  of  the  appeal, 
and  thereafter  no  further  steps  shall  be  taken  in  such  appeal, 
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rxcopt  to  enter  judgment  in  pursuance  of  such  stipulation  for  the 
c'uforcenicnt  thereof;  in  case  such  stipulation  shall  not  be  served, 
the  appeal  may  be  brought  to  a  hearing  in  the  appellate  court  at 
any  term  thereof,  at  which  such  an  appeal  can  be  heard,  hehl 
after  the  return  is  filed,  upon  a  notice  by  either  partj*,  of  not 
less  than  eight  days.  It  must  be  placed  upon  the  calendar,  and 
must  continue  thereupon  without  further  notice  until  it  is  finally 
disposed  of.  If,  after  being  regularly  nlaced  upon  the  calendar, 
neither  party  brings  it  to  a  hearing  before  the  end  of  tlie  second 
term  thereafter  at  which  it  might  Ih»  noticed  for  hearing  and 
heard,  the  court  must  dismiss  the  appeal  unless  It  directs  the 
same  to  be  continued  for  cause  shown. 
C.  C.  P.,   I  3062. 

i  320.  Jadvment. 

In  a  case  specified  in  this  act,  the  appeal  must  be  heard  upon 
the  original  papers,  or  a  certified  copy  thereof,  and  a  copy  or 
copies  thereof  need  not  be  furnished  for  the  use  of  the  court. 
The  appellate  court  must  render  judgment  according  to  the 
justice  of  the  case,  without  regard  to  technical  errors  or  d'^fects 
which  do  not  affect  the  merits.  It  may  affirm  or  reverse  the 
judgment  of  the  municipal  court,  in  whole  or  in  part,  and  as  to 
any  or  all  of  the  parties,  and  for  errors  of  law  or  of  fact,  and 
where  the  judgment  is  contrary  to  or  against  ^he  weight  of  evi- 
dence, the  appellate  court  may,  upon  its  reversal  of  a  judgment, 
prder  a  new  trial  as  prescribed  in  this  act. 

a  C.  P.,  f  3063. 

S  327*  Clerk  appellate  court  to  return  papers,  et  cetera. 

Upon  the  rendering  of  judgment  of  the  appellate  court,  aflBrm- 
fug,  modifying  or  reversing  a  judgment  or  order  of  the  muuicipal 
^ourt,  the  clerk  of  the  appellate  court,  shall  return  to  the  district 
of  the  municipal  court  from  which  the  appeal  wan  taken,  all  the 
papers  on  file  in  his  office  making  up  the  judgment*roll  of  said 
action  or  proceeding. 
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TITLE  X. 
Costs  and  fees* 

Sec.  330.  When  prevalliDK  party  to  recoTer  costs. 

331.  When  neither  party  to  recover  costs. 

332.  Costs;  sums  aUownd. 

383.  When  defendant  entitled  to  increased  costs. 

334.  Gosts  on  demurrer. 

336.  Costs  on  amendment  of  pleading. 

336.  Costs  on  adjournment. 

387.  Costs  after  disoontlnnsnce,  upon  answer  of  title. 

838.  Costs  where  title  to  real  property,  in  question. 

839.  Costs  in  actions  upon  baiitardy,  et  cetera,  bonds. 

340.  Costs  in  action  by  working  woman. 

341.  Taxation  of  costs.  ^ 

342.  Review  of  taxation. 

343.  Costs,  duty  of  clerk  on  taxation. 

344.  Costs,  afBdavlt  respecting  dtsbarsements. 
846.  Costs  npon  appeal;  to  whom. 

346.  Costs  upon  appeal;  amount. 

347.  Pees  payable  to  clerks. 

348.  Employees  action;  no  fees. 
849.  Pees,  property  of  city. 

360.  [Fepealed,  190B.J 

361.  Jurors  fees. 

362.  Witnesses  fees. 
368.  Stononrraphers  fees. 
864.  Marshals  fe«s. 

366.  Costs  on  order  to  proseente  marshals  bon^. 
860.  Fees  in  summary  proceedings. 

9  3.*lO.     [Am*d,    1907.]   When   preTalllnff   party    to    recoTer 

COStH. 

Except  as  Hpeeiilcally  prescribed  by  law,  a  party  who  recovers 
jiidKint'iit  ill  this  court  is  entitled  to  recover  as  costs  all  sums 
allowed  by  express  provision  of  law,  and  all  fees  and  disburse- 
ments prescribed  by  law  for  services  necessarily  rendered  in  an 
action  at  the  request  of  the  prevailing  party,  and  paid  by  him, 
including  the  reasonable  compensation  of  commissioners  taking 
depositions  in  said  action. 
C.   C.   P.,   §  8074.    Am'd  L.  1907.  ch.  220.    In  effect  Sept.   1.   1007. 

S  331.    When  neither  party  to  recover  costs. 

In  either  of  the  following  cases,  costs  .shall  not  be  awarded  to 
either  party,  but  each  party  must  pay  his  own  costs. 

1.  Where  the  action  is  disjniissed  by  reason  of  the  failure  of 
both  parties  to  attend. 

2.  WlK.»re  the  defendant  interposes  an  answer  that  title  to  real 
property  will  come  in  question,  and  gives  the  undertaking  thereon 
prescribed   in   this  act. 

3.  Where  the  action  is  discontinued  on  the  ground  that   the 

Elaintiff  or  defendant  is  an  infant,  for  whom  a  guardian  ad  litem 
as  not  been  appointed. 

4.  Where  the  defendant  interposes  plea  of  bankruptcy. 
C.  C.  p.,  I  3075. 

§  332.  [Am'd,  1010.]      Costs  I  sams  allowed. 

In  all  actions  brought  in  this  court  there  shall  be  allowed  to 
the  prevailing  party,  if  he  shall  have  appeared  by  an  attorney  at 
law,  who  files  a  verified  pleading  or  a  written  notice  of  appear- 
ance, the  following  sums  as  costs.  Where  an  action  is  n-nnivt-d 
as  provided  in  section   three  of  thitt  act.  costs  shall  be  allowed 
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the  same  as  if  the  action  had  been  commenced  in  the  court  to 
which  it  is  removed. 

1.  To  either  party. —  Where  the  amount  demanded  in  the  sum- 
mons is  under  fifty  dollars,  or  where  the  amount  demanded  is 
under  fifty  dollars  and  defendant  interposes  a  counterclaim  under 
fifty  dollars,  the  court  may,  in  its  discretion,  aw^ard  a  sum  not 
exceodinpr  five  dollars. 

2.  To  the  plaintiff. —  Where  after  the  trial  of  an  issue  of  fact 
raised  by  appearance  and  answer  of  defendant,  plaintiff  recovers 
judgment:  For  fifty  dollars  and  under  one  hundred  dollars,  ten 
dollars;  for  one  hundred  dollars  and  under  two  hundred  dollars, 
fift'^en  dollars;  for  two  hundred  dollars  and  under  three  hundred 
dollars,  twenty  dollars;  for  three  hundred  dollars  and  under  four 
hundred  dollars,  twenty-five  dollars;  for  four  hundred  dollars  or 
over,  thirty  dollars.  If  the  action  is  for  the  recovery  of  a  chattel 
the  amount  of  costs  shall  be  governed  by  the  value  of  the  chattel 
as  determined  in  the  judgment. 

3.  To  the  plaintiff.—  Where,  ui)on  the  nonappearance,  or  failure 
of  defendant  to  answer,  plaintiff  recovers  judgment:  For  fifty 
dollars  and  under  one  hundred  dollars,  five  dollars;  for  one 
hundred  dollars  and  under  two  hundred  dollars,  seven  dollars 
and  fifty  cents:  for  two  hundred  dollars  and  under  three  hundred 
dollars,  ten  dollars;  for  three  hundred  dollars  and  under  four 
hundred  dollars,  twelve  dollars  and  fifty  cents;  for  four  hundred 
dollars  or  over,  fifteen  dollars.  If  the  action  is  for  the  recovery 
of  a  chattel  the  amount  of  costs  shall  be  governed  by  the  value 
of  the  chattel  as  determined  in  the  judgment. 

4.  To  the  plaintiff.— Where  the  action  brought  by  the  plaintiff 
is  for  a  sum  less  thini  fifty  dollars,  and  the  defendant  shall  have 
interp(»sed  a  couuterflaim  amounting  to  fifty  dollars  or  over,  and 
the  plaintiff  re<-overs  judgment  upon  the  counterclaim  the  same 
sum  as  plaintiff  would  be  entitled  to  recover  if  the  amount  of 
his  claim  were  the  amount  of  defendant's  counterclaim. 

Am'd.    I..    1910.    ch.    r»38.      In    effect    Sent.    1.    1910. 

5.  To  the  defendant. —  Where  defendant  recovers  judgment 
after  the  trial  of  an  issue  of  fact,  raised  by  appearance  and 
answer,  costs  shall  be  awarded  to  the  defendant,  at  the  rate 
prescribed  in  subdivision  two  based  upon  the  amount  of  plaintiffs 
demand  in  the  summons.  If  the  action  is  for  the  recovery  of  a 
chattel,  the  amount  of  costs  shall  be  governed  by  the  value  of  the 
chattel,  as  set  forth  in  tho  affidavit  of  plaintiff. 

6.  To  the  defendant. —  Where  defendant  recovers  Judgrnent  on 
the  non-appearance  of  the  plaintiff,  costs  shall  be  awarded  to 
the  defendant  at  the  rates  prescribed  in  subdivision  three,  based 
upon  the  amount  of  plaintiff's  demand  in  the  summons.  If  the 
action  is  for  the  recovery  of  a  chattel  the  amount  of  costs  shall 
be  governed  by  the  value  of  the  chattel  as  set  forth  in  the  affidavit 
of  plaintiff. 

7.  To  the  defendant. —  Where  after  the  trial,  of  an  issue  of 
fact,  raised  by  his  appearance  and  answer,  and  counterclaim, 
the  defendant*  recovers  judgment:  For  fifty  dollars  and  under 
one  hundred  dollars,  ten  dollars:  for  one  hundred  dollars  and 
under  two  hundred  dollars,  fifteen  dollars;  for  two  hundred  dollars 
and  under  throe  hundred  dollars,  twenty  dollars;  for  three 
hundred  dollars  and  under  four  hundred  dollars,  twenty-five 
dollars;  for  four  hundred  dollars  or  over,  thirty  dollars. 

8.  To  the  defendant.— Where,  upon  the  non-appearance  of  the 
plaintiff  after  issue  joined  and  defendant  shall  have  interposed 
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a  counterclaim  and  recovers  judgment:  For  fifty  dollars  and 
under  one  hundred  dollars,  five  dollars;  for  one  hundred  dollars 
and  under  two  hundred  dollars,  seven  dollars  and  fifty  cents; 
for  two  hundred  dollars  and  under  three  hundred  dollars*  ten 
dollars;  for  three  hundred  dollars  and  under  four  hundred  dollars, 
twelve  dollars  and  fifty  cents;  for  four  hundred  dollars  or  over, 
fifteen  dollars. 

9.  Upon  settlement  of  case  after  service  of  summons,  and  before 
trial,  plaintiff  shall  be  entitled  to  costs  at  the  rate  prescribed  in 
subdivision  three  of  this  section,  determined  by  the  amount  of  the 
settlement. 

10.  Upon  settlement  of  case  after  trial  and  before  entry  of 
judgment  plaintiff  shall  be  entitled  to  coats  at  the  rate  prescribed 
in  subdivision  two  of  this  section,  determined  by  the  amount  of 
the  settlement. 

[New.] 

i  338.  When  defendant  entitled  to  tncreaaed  costs. 

In  either  of  the  following  cases,  a  defendant  in  whose  favor  a 
final  judgment  is  rendered,  in  an  action  wherein  the  complaint 
demands  judgment  for  a  sum  of  money  only,  or  to  recover  a 
chattel;  or  a  final  order  is  made,  in  a  special  proceeding  instituted 
by  a  state  writ,  is  entitled  to  recover  the  costs,  prescribed  in 
section  three  hundred  and  thirty-two  of  this  act,  and,  in  addition 
thereto,  one  half  thereof: 

1.  Where  the  defendant  is  or  was  a  public  officer,  appointed 
or  elected  under  the  authority  of  the  state,  or  a  person  specially 
appointed,  according  to  law,  to  perform  the  duties  of  such  an 
officer;  and  the  action  or  special  proceeding  was  brought  by 
reason  of  an  act,  done  by  him  by  virtue  of  his  office,  or  an 
alleged  omission  by  .%im,  to  do  an  act,  which  it  was  lus  official 
duty  to  perform. 

2.  Where  the  action  was  brought  against  the  defendant,  by 
reason  of  an  act  done,  by  the  command  of  such  an  officer  or 
person,  or  in  his  aid  J)r  assistance  touching  the  duties  of  the 
office  or  appointment. 

3.  Where  the  action  was  brought  against  the  defendant,  for 
taking  a  distress,  making  a  sale,  or  doing  any  other  act,  by  or 
under  a  color  of  authority  of  a  statute  of  the  state. 

But  this  section  does  not  apply,  where  an  officer,  or  other 
person,  specified  herein,  unites  in  his  answer  with  a  person  not 
entitled  to  such  additional  costs. 

C.  C.  P.,  I  3268. 

1334.  Costs  on  demnrrev. 

Where  a  judgment  is  rendered  on  the  trial  of  a  demurrer,  the 

grevailing  party  shall  recover  the  same  costs  as  if  the  judgment 
ad  been  in  his  favor,  upon  the  default  in  the  same  action. 
Otherwise  costs  shall  not  exceed  ten  dollars  in  the  discretion  of 
the  justice,  as  a  condition  for  leave  to  plead  over. 

O.  C.  P.,  I  3077. 

f  33S.  Costs  on  amendment  of  pleadlnflr. 

The  court  may,  in  its  discretion,  as  a  condition  for  allowing  an 
amendment  to  a  pleading,  require  the  payment  of  a  sum  not  to 
exceed  ten  dollars  as  costs  to  the  adverse  party. 

aO.  F..  i3N4. 
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1336.  Costs  on  adjournment. 

When  n  trial  shall  be  adjourned  on  cause  shown,  the  justice, 
in  his  discretion,  may  impose  upon  the  party  applying  for  the 
adjournment  such  conditions  as  to  him  shall  seem  reaso?iable, 
and  may  also  impose  costs  to  the  amount  of  ten  dollars,  besidei 
disbursements,  as  a  condition  of  adjourmnent. 

L.  1882.  ch.  410,  ff  1366.  1420. 

1837.  Costs  after  disconttnnancey  npon  ansirer  of  title. 

When  an  action  brought  in  this  court,  has  been  discontinued, 
as  prescribed  in  this  act,  upon  the  delivery  of  an  answer  showing 
that  title  to  real  property  will  come  in  question,  and  a  new  action 
for  the  same  cause  has  been  commenced  in  the  proper  court; 
the  party  »n  whose  favor  final  judgment  is  rendered  in  the  new 
action,  is  entitled  to  costs;  except  that  where  final  judgment  is 
rendered  therein,  in  favor  of  the  defendant,  upon  the  trial  of  an 
issue  of  fact,  ho  is  not  entitled  to  costs,  unless  it  is  certifieti 
that  the  title  to  real  property  came  in  question  on  the  trial. 

L.  1882,  ch.  410.  S  1421. 

(338.  Costs  where  title  to  real  property  in  anestlosu 

Where  plaintiff's  complaint  is  dismissed,  pursuant  to  section 
one  hundred  and  eighty-four  of  this  act,  defendant  shall  be 
entitled  to  recover  the  costs  provided  in  subdivision  two  of  sec- 
tion three  hundred  and  thirty-two  of  this  act. 

L.  1882,  cb.  410.  f  1354. 

1339.  Coats  In   action  npon   bastardy,  et   cetera,  bonds. 

Upon  a  recovery  being  had  in  an  action  brought  upon  a  bastardy 
or  abandonment  bond,  by  the  commissioner  of  public  charities,  or 
the  ovfTfteers  of  the  poor,  in  addition  to  the  other  costs  therein, 
the  court  shall  make  and  the  clerk  shall  enter  in  the  judgment, 
fin  additional  allowance  of  ten  per  eentirm  of  the  amount 
Teffovered. 

L.  1882.  cb.  410,  §  1422. 

1340.  Costs  In  action  by  'vrorlclnir  'woman. 

Tn  an  action  brought  to  recover  a  sum  of  money  for  wages 
earned  by  a  female  employee,  other  than  a  domestic  servant;  or 
for  material  furnished  by  such  an  employee,  in  the  course  of 
her  enit)loyment,  or  in  or  about  the  subject-matter  thereof,  or 
for  both,  the  plaintiff,  if  entitled  to  costs,  recovers  the  sum  of 
ten  dollars  as  costs,  in  addition  to  the  costs  allowed  in  this  court, 
unless  the  amount  of  damages  recover£(J  ia  less  than  ten  dollars: 
in  which  case,  the  plaintiff  recovers  the  sum  of  five  dollars  as 
such  additional  costs.  When  the  employee  is  the  plaintiff  iti  such 
an  action,  she  is  entitled  upon  a  settlement  thereof,  to  the  full 
amount  of  costs,  which  she  would  have  recovered,  if  judgment 
had  been  rendered  in  her  favor,  for  the  sum  received  by  her  upon 
the  settlement. 

L.  1882,  ch.  410,  f  1424. 

f  341.   lAm*d,  1903.]      Taxation  of  costs. 

Where  judgment  has  been  rendered  by  the  justice,  coats  must 
be  taxed  by  the  clerk  and  inserted  in  the  judgment.  Before  any 
item  of  costs  other  than  the  costs  fixed  by  the  ezprem  provision 
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of  law  or  granted  by  the  justice  or  fees  paid  to  the  clerk  in  the 
action  are  allowed,  the  party  must  shoyr  by  his  affidavit,  or  that 
of  his  attorney,  that  the,  item  was  actually  and  legally  paid  and 
incurred.  All  items  of  cost  must  be  entered  by  the  clerk  in  the 
docket  book  kept  by  him.  The  clerk  shall  likewise  tax  costs 
allowed  by  the  appellate  court,  and  the  prospective  fees  of  the 
county  clerk  and  sheriff,  namely  a  charge  for  docketing  judg- 
ment and  issuing  an  execution,  and  for  receiving  and  returning 
one  execution  thereof. 
[New.]    See  C.  C  P.,  |  3078.    L.  1003,  cb.  144.    In  effect  April  6,  1908. 

I  342.  Revlevr  of  tiucMton. 

A  taxation  may  be  reviewed  by  the  justice  sitting  in  the  district, 
within  five  days  after  the  entry  of  judgment,  updn  two  days*  no- 
tice. The  order  made  upon  such  a  motion  must  disallow  any  item 
wrongfully  included  in  the  judgment,  or  add  any  item  wrongfully 
omitted  therefrom,  and  direct  that  any  sum  so  disallowed  be  cred- 
ited upon  the  judgment  and  upon  any  execution  or  other  mandate 
issued  to  enforce  the  judgment.  Unless  such  r.eview  is  asked  for, 
such  taxation  shall  not  be  thereafter  questioned  on  appeal. 

[New.]    Sec  C.  C.  P.,  IS  32(!2-3266. 

I  843,  Costa  I  duty  of  clerk  on  ta^uttlom. 

The  clerk  must  examine  all  items  presented  to  him  for  taxation: 
must  satisfy  himself  that  all  the  itemf»  allowed  by  him  are  correct 
and  legal;  and  must  strike  out  all  charges  for  fees,  where  it  does 
not  appear  that  the  services  for  which  they  are  charged  were  nec- 
essarily performed. 

C.  O.  p..  f  8266. 

S  844.  Costs  I  allldaTlt  respeettnv  disbursements. 

A  charge,  for  the  attendance  of  a  witness,  cannot  be  allowed 
without  an  affidavit,  stating  the  number  of  days  of  his  actual  at- 
tendance; and,  if  travel  fees  are  charged,  the  distance  for  which 
they  are  allowed.  A  charge,  for  a  copy  of  a  document  o*r  paper, 
cannot  be  allowed,  without  an  affidavit  stating  that  it  was  actu- 
ally and  necessarily  used,  or  was  necessarily  obtained  for  use. 
An  item  of  disbursements,  in  a  bill  of  costs,  cannot  be  allowed 
In  any  case,  unless  it  is  verified  by  affidavit,  and  appears  to  have 
been  necessarily  incurred  and  to  be  reasonable  in  amount,  except 
fees  paid  to  the  clerk. 

c.  O.  P..  I  3267. 

I  845.  Costs  npon  appeal  i  to  wkom* 

Upon  an  appeal  provided  for  in  this  act,  the  award  of  costs  is 
regulated  as  follows: 

1.  If  the  appeal  is  dismissed  because  neither  party  brings  it  to 
a  hearing,  as  prescribed  by  law,  costs  shall  not  be  awarded  to 
either  party. 

2.  If  the  judgment  or  final  order  is  reversed,  costs  must  be 
awarded  to  the  appellant. 

3.  If  the  judgment  or  final  order  is  affirmed,  costs  must  be 
awarded  to  the  respondent. 

4.  If  the  judgment  or  final  order  is  modified  or  a  new  trial  i« 
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ordered,  costs,  or  such  part  thereof,  as  to  the  appellate  court 
seems  just,  besides  dis^^nrsemente,  may  be  awarded  to  eithef 
party,  absolutely,  or  to  abide  the  event. 

C.  C.  P..  |§  3066.  321S. 

i  846.  Cost*  upon  appeal  |  amoant. 

Upon  an  appeal,  provided  for  in  this  act,  costs  when  awarded 
must  be  as  follows,  besid-es  disbursements: 
To  the  appellant  upon  reversal,  thirty  dollars. 
To  the  respondent  upon  aflfirmance,  twenty-five  doHars. 

C.  C.  P.,  f  3067. 

I  847.  Fees  payable  to  clerics. 

There  shall  be  paid  to  the  clerks  of  the  court,  the  following 
piims  as  court  fees  in  an  action,  and  there  shall  be  no  others. 

1.  Upon  the  issuingr  of  a  summons,  one  dollar. 

2.  For  placing  cause  upon  the  calendar  of  court,  one  dollar,  to 
be  paid  upon  the  return  of  the  summons. 

3.  For  a  return  upon  an  appeal  from  a  judgment  or  order,  two 
dollars. 

4.  For  issuing  an  order  of  arrest,  or  a  warrant  of  attachment, 
one  dollar. 

5.  For  entry  of  iud-gment  upon  confession,  one  dollar. 

6.  For  trial  by  jury  of  six,  four  dollars  and  fifty  cents;  for  trial 
by  jury  of  twelve,  nine  dollars. 

7.  For  certifying  a  copy  of  a  paper  on  file  in  the  clerk's  office, 
ten  cents  for  each  folio  of  one  hundred  words,  except  return  upon 
appeal. 

All  of  the  above  fees  shall  be  prepaid  before  the  service  shall 
be  performed. 
See  L.  1882,  ch.  410,  |S  1416,  1417. 

§  348.  Kmployee*!!  action |  no  fees. 

Wheij  the  action  is  brought  by  an  employee  against  an  employer 
for  services  performed  by  such  employee,  male  or  female,  the 
clerks  of  this  court  shall  not  demand  or  receive  any  fees  whatso- 
ever from  the  plaintiff  or  his  agents  or  attorneys  in  such  action, 
if  the  plaintiff  shall  present  proof  by  his  own  affidavit  that  his 
demand  is  less  than  fifty  dollars,  that  ho  is  a  resident  of  the  city 
of  New  York,  that  he  has  a  good  and  meritorious  cause  of  action 
against  the  defendant,  and  the  nature  thereof:  that  he  has  made 
either  a  written  or  a  personal  demand  upon  the  defendant  or  his 
agent  or  representative,  for  payment  thereof,  and  that  payment 
was  refused.  Except  that  if  the  plaintiff  shall  demand  a  trial  by 
jury,  he  must  pay  to  the  clerk  the  fees  therefor  prescribed  in 
this  act. 

L.   1882,  cb.  410,   |  1416. 

§  349.  Fees,  propertT  of  city* 

Except  marshals'  and  jurors'  fees,  all  moneys  paid  to  the  clerks 
of  this  court  for  fees  shall  be  the  property  of  the  city  of  New 
rork. 

[New,] 

I  350.  [Repealed  by  L.  1903.  ch.  144.] 
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I  351.  Juror**  fees. 

Every  person  summoned  as  a  juror  shall  be  entitled  to  a  fee  of 
twenty-five  cents,  to  be  paid  as  provided  in  this  act. 

1852.  l¥itnesses'  fee«. 

A  witness  in  an  action  or  summary  proceeding,  pending  in  this 
court,  or  before  a  commissioner  appointed  by  this  court,  or  before 
a  justice  of  this  court,  taking  a  deposition  to  be  used  in  a  court 
not  of  record  of  another  state  or  territory  of  the  United  States  is 
entitled,  except  where  another  fee  is  specially  prescribed  by  law, 
to  twenty-five  cents  for  each  day's  attendance;  and  if  he  resides 
more  than  throe  miles  from  the  place  of  attendance,  to  eight 
cents  for  each  mile  going  to  the  place  of  attendance. 

C.  C.  P.,  (S  3318,  3327. 

9  353.  Stenoffraplier'H  fees. 

In  all  cases  of  appeal  from  an  order  or  judgment  made  or 
rendered  in  this  court,  where  a  transcript  of  the  stenographer's 
minutes  of  the  testimony  given  on  the  trial  of  hearing,  becomes 
a  necessary  part  of  the  return  on  appeal,  the  stenographer*s  fees 
for  making  up  such  transcript  shall  be  ten  cents  for  every  one 
hundred  words,  and  shall  be  paid  in  the  first  instance  by  the 
appellant,  and  afterwards  taxable  by  him  as  a  disbursement  on 
the  appeal. 

h,  1001,  cb.  466,  (  1367. 

1864.  MarshaFs   fees. 

Fees  shall  be  allowed  to  marshals  for  services  rendered  under 
the  provisions  of  this  act,  as  follows:  For  serving  a  summons, 
order  of  arrest,  or  attachment  on  one  defendant,  one  dollar,  and 
for  every  additional  defendant  actually  served,  fifty  cents;  for  a 
copy  of  eyery  summons  delivered  on  request,  or  served,  fifteen 
cents;  for  a  copy  of  every  attachment  and  of  the  inventory  of  the 
property  attached,  fifty  cents;  for  serving  and  levying  an  execu- 
tion or  selling  under  an  attachment,  five  cents  for  every  dollar 
collected  to  the  amount  of  one  hundred  dollars,  and  two  and  a 
half  cents  for  every  dollar  collected  over  one  hundred  dollars; 
for  every  mile,  going  only,  more  than  one  mile,  when  serving  a 
summons,  order  of  arrest,  attachment  or  execution,  six  cents,  to 
be  computed  from  the  place  of  abode  of  the  defendant,  or  where 
he  shall  be  found,  to  the  place  where  the  same  is  returnable;  for 
summoning  a  jury,  one  dollar  and  fifty  cents;  ^or  going  with  the 
plaintiff  or  defendant  to  secure  security,  when  security  is  ordered 
by  the  court,  one  dollar;  for  taking  the  defendant  into  custody 
on  an  order  of  arrest,  execution,  or  commitment,  two  dollars  and 
forty  cents,  serving  a  subpoena,  twenty-five  cents;  for  every  levy 
actually  made  by  virtue  of  an  execution,  one  dollar;  for  serving 
a  writ  of  possession  or  restitution,  putting  any  person  entitled 
into  the  possession  of  premises,  and  removing  the  tenant,  when 
such  powers  can  be  exercised  by  a  marshal,  one  dollar;  and  the 
same  fees  for  travelling  to  serve  the  same  as  are  herein  allowed 
for  serving  a  summons;  for  advertising  for  sale  any  property  by 
virtue  of  any  execution  or  attachment  issued  out  of  a  district 
court,  or  by  any  justice  thereof,  one  dollar;  for  every  day  neces- 
sarily employed  in  attending  such  sale,  one  dollar.  The  said 
marshals  shall  perform  all  other  services  required  of  them  by  law, 
without  any  fees  or  compensation  whatever  therefor,  and  no  other 
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fees,  charges,  or  compensations  shaft  be  alloT^ed  to»  demanded,  or 
charjred  by  any  of  the  said  marshals. 

L.  1882.  ch.  410,  I  1710. 

S355.  Coats  on  order  to  proneeiite  marshars  boad. 

Whonever  an  order  shall  be  made  pursuant  to  law,  directing 
that  the  bond  of  a  marshal  be  prosecuted  in  this  court,  the  justice 
granting  the  motion  and  making  the  said  order  may  award  the 
aggrieved  party  his  reasonable  costs  on  said  motion,  not  exceed- 
ing the  sum  of  ten  dollars,  which  shall  be  included  in  the  judg- 
ment obtained  upon  such  bond. 

L.  1882,  ch.  410.  |  1425. 

1366.  Fees  In  summary  proceedlaffs. 

In  summary  proceedings  to  recover  the  possession  of  lands, 
the  fees  of  officers,  except  where  a  fee  is  specially  given  in  chapter 
twenty-one  of  the  code  of  civil  procedure,  must  be  at  the  rate 
allowed  by  law,  in  an  action  in  this  court,  and  are  limited  in  like 
manner,  unless  the  application  is  founded  upon  an  allegation  of 
forcible  entry  or  forcible  holding  out;  in  which  case  the  judge  or 
justice  may  award  to  the  successful  party  a  fixed  sum  as  costs, 
not  exceeding  fifty  dollars,  in  addition  to  his  disbursements.  The 
final  order  awarding  costs  may  be  docketed,  and  an  execution 
may  be  issued  to  collect  the  costs  awarded  thereby  in  like  manner 
as  if  the  final  order  was  a  judgment  rendered  in  the  court  in 
which  the  judge  or  justice  is  presiding  ofiBcer. 

L.  1882,  ch.  410,  1 141f  ^  ^^  ^ 
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TITLE  XI. 
DefinitionB;  effect  of  act;  laws  repealed. 

Sec.  360.  Doflnltlons. 

361.  Saving  claiue. 

362.  Conatructlou. 

363.  Sections  of  the  code  not  applicable. 

364.  Laws  repealed. 

365.  Act  may  be  cited. 

366.  When  to  take  effect. 
Schedule  of  laws  repealed. 

9  »€0.    [Am'd»   10O7.]      Deflnitlona. 

Words  used  in  this  act  in  the  past  or  present  tense  include  the 
future  as  well  as  the  past  or  present;  words  used  in  the  masculine 
/fender  include  the  feminine  and  neuter;  the  singular  i  umber 
includes  the  plural  and  the  plural  the  singular;  the  word 
"person"  includes  a  corporation  as  well  as  a  natural  person; 
writing  includes  printing,  printed  or  typewritten  matter;  **  oath  " 
includes  affirmation  or  declaration:  "signature"  or  "subscrip- 
tion "  includes  "  mark,"  when  the  person  cannot  write,  his  name 
being  written  near  it.  The  following  terms  also  named  in  this 
act  have  the  signification  attached  to  them  in  this  section,  unless 
otherwise  apparent  from  the  context: 

1.  The  word  "attorney"  signifies  an  attorney  of  the  supreme 
court  of  this  state,  duly  licensed  to  practice  as  such. 

2.  The  word  "  district "  signifies  a  district  of  the  municipal 
court. 

3.  The  word  "  clerk "  signifies  the  clerk,  deputy  clerk  or 
assistant  clerk. 

4.  The  word  "  mnrsbal "  signifies  any  ^Irrson  authorized  to 
perform  the  dutiea  of  a  marshal. 

V}.  The  word  "  con>f>ration  "  includes  every  lu^socintioii  having 
any  corporate  rights,  whether  created  by  special  acts  of  the  legis- 
lature or  under  general  laws. 
L.   1882,  ch.  410.  S  1437.     Am'd  L.   1007,  ch.  603.      In  effect  Jan.   1.  1908. 

9  361.  Savlngr  clause. 

The  repeal  of  a  law  or  any  part  of  it  specificNl  in  the  annexed 
schedule,  shall  not  affect  or  impair  any  act  done  or  right  accruing, 
accrued  or  acquired,  or  liability,  forfeiture  or  penalty  incurred 
prior  to  September  first,  nineteen  hundred  and  t>yo,  under  or  by 
virtue  of  any  law  so  repealed,  but  the  same  may  be  asserted, 
enforced,  prosecuted  or  inflicted,  as  fully  and  tn  the  same  extent 
as  if  such  law  had  not  been  repealed;  nor  shall  this  act  create  a 
vacancy  in  any  office  or  employment.  All  actions  and  proceed- 
ings commenced  under  or  by  virtue  of  the  laws  so  repealed  and 
pending  on  September  first,  nineteen  hundred  and  two,  may  be 
prosetnited  in  the  same  manner  and  with  th<»  same  effect  as  they 
might  under  laws  then  existing,  unless  it  shall  be  otherwise 
specially  provided.  Nothing  in  this  act  contained,  shall  be  con- 
strued as  affecting  any  existing  provision  of  law  so  far  as  pro- 
visions apply  to  any  portion  of  the  state,  other  than  the  city  of 
New  York. 

L.    1882.   ch    410,   f  rtP 
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Section,  Subject  matter. 

1348 Pleadlngti  In  action  on  bafftardy  bonds. 

134U Answer  of  title. 

1350 Idem;  defendant  to  deliver  undertaking. 

13A1 Idem;   new  action  to  be  brought  in  supreme  court. 

1352 Old  action  thereupon  discontinued. 

1353 Penalty  for  failure  to  dellrer  undertaking. 

1354 Title  appearing  for  plaintiff's  showing. 

1355 Title;  same  cause  of  action  and  dofensc  in  new  action. 

125,1 Answer  of  title  one  or  more  of  several  defenses;  proceedings. 

1357 Summary  proceedings. 

1358 Summary  proceedings;  retttm  of  precept. 

1359 Summary  proceedings;  answer  may  be  filed. 

13(K) Summary  proceedings  may   be   transferred,   etc. 

1361 Exhibition  of  accounts,   etc. 

13«2 Adjournments  tlni«,   etc.;  effect   upon  arrest. 

136J Undertaking  by  arrested  defendant  on  adjournment. 

1364 Adjonmment  either  party;   undertaking. 

1365 Conditions  may  be  imposed  for  adjournment. 

1360 Dismissal  of  action  for  plaintiff's  failure  to  appear. 

1367 Defaults:   Judgments  may  be  (Hpened,  racated,  modified,   etc. 

1368 Commissions  to  take  tertimony;  code  provisions  applicable. 

13({0 Test  imony  de  bene  esse. 

1370 Subpoenas. 

1371 Trial  Jurors,  list  of.  etc. 

^372 Trial  by  Jury;  drawing,  etc. 

1373 Jury   may  be  summoned;   fee. 

1374 How  summoned. 

1375 Talesmen. 

1376 Ballots  of  Jurors  summoned,  but  not  drawi 

1377 Party  demanding,   to  deposit   trial  fee. 

1373 Adjournments  after  return  of  Jury. 

1379 Jurors  qualifications   tried  summarily. 

1380 Verdict:   requisites. 

1381 Swearing  the  Jury. . 

1382 Non-suit ;  when  authorised. 

1383 Judgment   for  plaintiff  on  default. 

1384 Issues  fact  and  law;  Judgment  when  rendered. 

1385 Judgment,   when  sum  due  exceeds  Jurisdictional  amount, 

138*. Judgment  When  defendant  liable  to  arrest. 

1387 Actions  may  be  continued  before  another  Justice. 

1.388 Powers  of  Justice  while  trying  action. 

1384) Justice  limited  to  civil  Jurisdiction. 

1300 Death  or  removal  not  to  impair  proceedlngft, 

1301 Justice  may   administer  oaths,  etc. 

1392 Transcripts  of  Judgments  and  docketing. 

1393 KxecutJon  against  the  person. 

1394 Replevin;  Judgment  In.  etc;  transcript. 

1395 Action  against  Joint  debtors. 

1396 Defendants  not  summoned  to  be  designated. 

1397 Docketing  Judgment  in  another  county. 

1398 Judgment  against  marsbaL  . 

1399 Execution;   requisites. 

1400 Against  Joint  debtors. 

1401 Execution ;  arrest. 

1402 Renewal  of  execution. 

1403 Sections  of  code  applicable;  execution. 

1404 Enforcement  of  game  laws. 

1405...' Execution  In  fayor  of  working  woman. 

1400 Arrest  and  sale  of  property  limited. 

1407 Marshal  when  liable  to  execution;  creditor. 

1408 Return  of  execution;  satisfaction  of  Judgments 

1409 Clerk's  docket;  what  to  contain. 

1410 Entries  in;  how  made. 

1411 Clerk  to  keep  index. 

1412 Clerk  must  deliver  books,  papers,  etc.,  to  raccewor. 

1413 Successor  may  issue  execution,  etc. 

1*1  J Certified  copies,  papers,   etc.,  prima  fade  erldence. 

J415 Sections  of  code  applicable,  etc.;  contempt. 

**18 Fees;  when  plaintiff's  demand  lew  than  fifty  doQaxs. 
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Section.  Subject  matter. 

1417 Fees;  demand  over  fifty  dollars. 

1418 Fees  in  summanr  proceedings. 

1410 Fpee  of  marahals. 

1420 Co«t8. 

1421 Costa  after  discontinuance  in  answer  of  title. 

1422 Costs  in  action  on  bastardy  bonds,  etc. 

1423 Costs  In  action  to  enforce  game  laws. 

1424 Costs  in  action  bj  working  woman. 

1425 Costs  on  order  to  prosecute  marshal's  bond. 

1420 Supreme  court  rules  made  applicable. 

1428 Duties  of  clt-rks. 

1429 Clerks  to  account  ^or  and  pay  over  fees. 

1430 Stationery,  furniture,  etc.,  fumlsbed  by  corporation. 

1437 Deflnitlons. 

1438 Appeals. 

14^0 Stenographer's  fees  for  minutes,  etc. 

1440 Transcript  of  process,  etc. :  effect. 

1700 Bond  to  be  executed  by  marshals. 

1701 Prosecution  of  such  bond. 

1702 In  what  court  prosecuted, 

1703 Judgments  against  marshals;  transcripts;  execntlons. 

1704 Entry  of  Judgment  against,  to  be  noted  on  tiond. 

1705 Amount  collected  cr«»dlted  on  bond. 

1700 Suspension  by  common  pleas  for  misconduct. 

1707 Clerk  of  court  to  report  cancelled  bonds,  etc, 

1708 Appointment  waived  for  failure  to  file  bond. 

1709 Process  to  be  served  by  marshal. 

1710 Fees  of. 

1711 Certain  laws  to  sheriffs  made  applicable. 

OF   "THE   CODE   OF   CIVIL   PROCEDURE,"   THE   FOL 
LOWING: 

Section.  Subject  matter. 

nue Justice  sixth  district  Brooklyn,  to  be  attorney. 

3117 Justices*  Jurisdiction  In  Brooklyn  extended. 

3118 Justices*  salaries,  fees,  etc. 

.HllO Clerk;  bow  appointed;  salary,   bond,  etc. 

3120 Duties  of  clerk. 

3120 When  plaintiff  may  serve  complaint  with  summons,  eto. 

3127 Jury   trial;   when  and  bow   demanded. 

3128 Setting  aside  default,  etc. 

3129 Costs  upon  recovery  of  one  hundred  dollars. 

3130 Costs  when  defendant  recovers  Judgment. 

3131 Costs  In  action  by  working  woman. 

3132 Costs  upon  adjournment. 

.^15 Jurisdiction  civil  action  New  York  city  (old)  excloalTely. 

.3210 Removal  of  certain  actions  to  city  court. 

.3217 When  order  of  arrest  may  be  granted. 

3219 Requisites  of  certain  undertakings. 

.3220 Docketing  Judgments:  execution,  etc. 

3221 Enforcement  of  certain  Judftments  of  working  WonUBI. 

3222 Costs  In  action  by  working   woman. 
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OF  NEW  YORK. 

[Baferences  are  to  sactioiuk} 


A. 

Abandonment. 

jurisdiction  of  action  on  bond 1 

pleading    178 

costs 339 

AbsoondlnflT  Debtors. 

order  of  arrest  against 66 

warrant  of  attachment  against 74 

Absentees. 

order  of  arrest  against   56 

warrant  of  attachment  agalnat 74 

Aelcno-vrledirment. 

justice  may  take • 10 

Aceoants. 

order   for   exhibition   of 165 

Action. 

in   what   district  to  be  bronglit 2.% 

transfer  of  pending:  action  to  another  district 25 

begun  by  service  of  sammons  or  voluntary  appearance 26 

deemed  commenced  when  summons  delivered  for  service 30 

transfer  of  action  to  proper  district 25 

joinder  of  causes,  see  "  Pleading." 

in  replevin ,* I'^'* 

by  marshal  in  aid  of  attachment 81 

on  judgment  against  joint  debtors  not  served 2W8 

Adjournment. 

when  trial  may  be  adjourned 103 

application  for,  by  arrested  defendant 67 

undertaking  on  adjournment  for  longer  than  eight  iKf% 104 

imposition  of  conditions   105 

when  commission  to  take  testimony  granted 208 

of  examination  on  order  to  take  testimony  conditionally 222 

of  trial  after  return  of  jury 238 

costs  on 336 

Administrators. 

See  "  Executors  and  Admihistbators." 

AflldnTlt. 

justice  may  take «..••• :^(e«*...  10 

of  service  of  summons  ••••«...  S6 

on  granting  order  of  arrest 67 

by  plaintiff  in  replevin    96»  07 

by  agent,  etc.,  for  replevin  or  return , lOO 

Ayent. 

order  of  arrest  In  action  for  money  misapplied Rfl 

affidavit  by,  for  replevin  or  return IOq 
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INDEX  TO  MUNICIPAL  COURT  ACT. 

Asreed  Case. 

Sec    '*  Submission  ok  Controversy." 

Anaendment. 

of  pleadings,   when  allowed JJJ 

when   demurrer   sustained . ; 1*5 

of  petition  or   an&wcr  in  disj>osscss  proceedings ^1 

costs  on    «*^ 

Ansvrer. 

See  "  Pleadings. " 

Appeal. 

when  appeal  may  be   taken 3i« 

from  orders  on  motions *^J 

in   dispossess   proceedings 1 

where  plaintiff  or  defendant   iK>or  person oj- 

to  what  court  appeal   may  be  taken * 310 

how  taken  in  second  department. 310 

payment  of  costs  to  clerk Htl 

time  to  appeal    311 

service  of  notice  on  clerk All 

service  of  notice  on  respondent 312 

omission  to  serve  clerk  or  respondent • S13 

when  amendment  of  notice  allowed 313 

undertaking  to  stay  execution • ••«.%.  814.. 

exception  to  sureties  on  undertaking. % 31.'> 

iustification  of  sureties  315 

)iow  proceedings  stayed .••...  316 

return  by  clerk  to  appellate  court <> 317 

settlement  of  case  on  appeal SIR 

when  justice  dead,  etc 319 

procedure  when  adverse  party  has  died »• 32n 

when  party  dies  pending  appeal 3!>1 

order  of  substitution 3?2 

hearing    .'CS 

on  what  papers  heard 3^ 

judgment   on 310,  .^KW 

dismissal 31St 

reversal  on  stipulation 325 

restitution  on  reversal   323 

setting  off  costs  and  recovery 324 

clerk  of  appellate  court  to  return  papers,  etc , 327 

to  whom  costs  awarded MH 

amount  of  costs  on • • 346 

Appearanee, 

action  may  be  begun  by 26 

in  person  or  by   attorney 40 

by  marshal  prohibited 293 

special   appearance   on   question    not  involving  merits 14ft 

proof   of   plaintiff's   case   on    default 147 

Appellate   Term— Second   Department. 

designation  of  justices   for 810 

appointment  of  clerk,   deputy  clerk  and  attendants 310 

salaries   of    clerks    and    attendants 310 

Arrent. 

uiri<idtction  fo  issue  rir  vacate  order  of • 1 

in  what  cases  order  granted R6 

when  granted  in  action  to  foreclose  lien  on  chattel 140 

not  granted  on  submission  of  controversy 243 

affidavit  and  undertaking  on  granting  order 57 

requisites  of  order   .^ 58 

summons  to  be  returnable  immediately 58 

order   to   specify   bail 58 

order  to  be  executed  by  marshal 56.  302 

papers  to  be  delivered  to  arrcjle  I  person 60 

proceedings  upon  arrest • 50 

detention  of  prisoner  until  court  is  in  session , 98 

proceedings  when  justice  is  a  witness --•••••••  #8 


INDEX  TO  MUNICIPAL  COURT  ACT. 

Af  rest  —  Continued. 

plaintiff  to  be  notified  of  arrest 61 

bail  or  deposit  before  return 62 

examination  of  bail  before  return 63 

defendant  to  have  reasonable  opportunity  to  procure  bail 63 

payment  of  deposit  into  court 6S 

bail  or  deposit  after  return 61 

when  defendant  to  remain  in  custody 65 

when  defendant  entitled  to  jail  liberties 65 

detention  of  defendant  by  marshal 66 

adjournments  when  defendant  under  arrest 103 

undertaking  by  defendant  on  application  for  adjournment 67 

motion   to  discharge  from 68 

privilege  from    60 

discharge  of  privileged  persons  from 60 

undertakings,  sureties,  etc 70 

Asimirft. 

actions  for,  excepted  from  jurisdiction 1 

AMslsnment. 

when  assignee  may  maintain  replevin 95 

right   to   counterclaim  demands   against   assignor 152 

AnnlKned  Clalmii. 

transfer  of  action  to  district  of  defendant's  residence 25 

Attachment, 

jurisdiction  to  issue  or  vacate  warrant 1 

when  warrant  to  be  granted   7*1 

not  granted  on  submission  of  controversy 243 

requisites  of  affidavit   74 

affidavit   to  be   filed 74 

contents  of  warrant   75 

warrant  to  accompany  summons 75 

undertaking  on  granting  warrant 7H 

warrant  to  be  cxectited  by  marshal 55,  802 

how  executed   77 

at  least  six  days  before  return  day 77 

on  what  property  warrant  may  be  levied 77 

method  of  lowing  on  different  kinds  of  proncrtv 78 

certificate  of  defendant's  interest  in  property  to  be  furnished  in.  70 

person  refu'-.ing  certificate  of  defendant's  interest  to  be  examined.  80 

marshal    to    collect    debts,    etc.,   attached 81 

action  hv  marshal  in  aid  of   81 

restoration  of  property  when  attachment  discharged 82 

service  of  summons  and  warrant  on  defendant 83 

undertaking  by  defendant  to  regain  property 84 

claim  by  third  person   86 

bond  and  delivery  on  c1<iim  by  third  person 85 

judgment  on  bond  on  claim  by  third  person 86 

action  by  defendant  on  third  party  bond  when  attachment  va* 

cated    87 

return  by  marshal    88 

apniication  to  vacate  and  modify  warrant 89 

effect  of  vacating  warrant 00 

judgment  where  property  has  been  attached 01 

execution  on  judgment  where  property  has  been  attached 01 

undertaking,  sureties,  etc 92 

property  taken  under  cannot  be  replevied 05 

against   delinquent   witness    197 

execution  of  warrant   'Wi 

fees  of  execution  of  warrant 100 

Attorney. 

defined    360 

persons  assuming  to  he,  without  authority 8 

misbehavior  punishable  as  civil   contempt 8 

marshal  not  to  act  as   203 
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INDEX  TO  MUNICIPAL  COURT  ACT. 

Attorney  —  Contlnueil. 

appearance    by J" 

when  to  be  assigned  for  poor  person «« 

to  prosecute  for  noor  person  without  compensation 47 

entitled  to  costs  in  favor  of  poor  person 63 

order  of  arrest  against,  in  action  for  money  misapplied OC 

Attorney-General. 

may  issue  summons  for  penalty ^w 

B. 

Ball.  a 

fictitious,  a  contempt 2 

order  of  arrest  to  specify ^ 

before  return  on  order  of  arrest.  . . . - «* 

examination  of,  before  return  of  order  of  arrest ^» 

defendant  arrested  to  have  reasonable  opportunity  to  procure..  W 

after  return  of  order  of  arrest ••  •  «* 

Bank  Note*. 

may  be  attached   • • 77 

Bankruptcy. 

costs  when  defendant  interposes  plea  of 331 

Bastardy. 

jurisdiction  of  action  on  bond J 

pleadings  J^ 

costs  33® 

Battery.  ,  ,.    .  « 

actions  for,  excepted  from  jurisdicbon 1 

Bill  of  Partlcnlar*. 

when  to  be  ordered  • 145 

Bills  and  Notes. 

See.  also,  **  Negotiable  Insteumewts." 

joinder  of  parties  to   ., 42 

right  to  counterclaim  demands  against  transferor 152 

Board  of  Jmstfcen. 

See  "Justices." 

Bonds.  ^ 

jurisdiction  of  action  on •••  * 

on  surety  bonds   j 

successive  actions  for  separate  installments 1 

may  be  attached   *J 

fictitious  surety  a  contempt p • ^8 

of  marshal    • *^ 

Breach  of  Promise.  ^ 

excepted  from  jurisdiction • * 

O. 

Calendar.                                               ^      ,     j  «» 

power  to  make  rules  for  reserved  calendar 12 

Chattels. 

jurisdiction  of  action  to  foreclose  lien 1 

actions  to  foreclose  lien  on,  sec  '*  Lfem." 
City  of  New  York. 

jurisdiction  of  actions  against •• 1 

of  action  for  penalty  under  charter 1 

in  what  district  action  by  or  against  to  be  brought 25 

corporation  counsel  may  be  summoned,  etc 29 

order  of  arrest  in  action  for  fine  or  penalty  under  ordinances.  56 


IKDEX  TO  MUKICIPAL  COURT  ACT. 
Clerk. 

defined 860 

duties  of   282 

office   hours 282 

misbehavior  punishable  as  civil  contempt 8 

form  of  docket   284 

entries   on    docket « 285 

index   to  docket    280 

to  deliver  docket*  etc.,  to  succebsor 287 

successor  may  issue  execution  on  unsatished  docket 288 

to  collect  ana  account  for  fees 283 

amount  of  fees  payable  to • 347 

no  fees  in  action  by  employe  for  services,  except,  etc 44 

Code  of  Civil   Procedure. 

when  applicable  20 

provisions   not  applicable.. 3G0 

Commlfinion. 

to  take  testimony,  see  "  DEPOSITION.'* 

Complaint. 

See  *'  Pleadings." 

Compromlae. 

offer  of  judgment  by  defendant 148 

acceptance  of  offer  of  judgment 148 

Committee  of  Pemon  and  Property. 

service  of  summons  on « 81 

Conditional  Sale. 

forclosure  of  contract  of 139 

judgment;  order  of  arrest;  body  execution 140 

final  judgment   141 

Conditlonn. 

pleading  conditions  precedent 169 

ConfeHMion. 

jurisdiction  to  render  judgment,  etc.,  by 1 

Consent. 

jurisdiction  to  vacate,  amend,  etc.,  judgment  by 1 

Conatmetlon. 

rule  of 362 

saving  clause 361 

when  act  to  take  effect 966 

Contentpt. 

criminal  defined 4 

punishment  for  criminal 5 

Ml  view  of  court  punished  summarily 6 

notice  of  accusation  when  not  in  view  of  court 0 

punishment   for,  does  not  bar  indictment 7 

when  punishable  civilly 8 

in  view  of  court,  punished  summarily 8-a 

in  other  causes,  action  to  show  cause 8*b 

return  of  order,  fine  or  imprisonment 8-c 

warrant    of   commitment 8<,  B^e 

payment  of  fine  bar  to  action 8-d 

omission  to  perform  duty  in   power  of  offender 8-e 

discharge   from   imprisonment 8-f 

misconduct   when   punishable 8^ 

by   delinquent   witness 200 

failure  ol  marshal  to  pay  money  collected 307 

Contract. 

jurisdiction  of  action  for  damages  for  breach 1 

joinder  of  causes  of  action  on 140 

counterclaims  in   actions  on 151,  152 

attachment  in  action  for  breach 73 

Convemion. 

order  of  arrest  in  action  for 56 

attachment   in   action    for 73 

Coroner. 

misbehavior  punishable  as  civil  contempt 8 
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Corporation. 

defined *. ...  300 

included  in   term    *'  person  *' 360 

jurisdiction  of  actions  against 1 

in  what  disti  ict  to  be  sued 25 

service  of  summons  on 31 

verilication  of  pleadings  b^ 164 

allegation   of  corporate  existence 175 

when  proof  of  corp-»Tate  existence  unnecessary 176 

when   misnomer   waived    by 177 

stock  may  be  levied  on  under  attachment 77 

order  of  arrest  against  officer  for  funds  misapplied 56 

Co*  In. 

liability  of  guardian  ad  litetn  for 41 

in  favor  of  person  suing  or  defending  as  poor  person 53 

on   order  to  prosecute  marshal's  bona. 355 

to    prevail ing    party 330 

when  neither  party  to  recover 331 

sums  allowed - 332 

when  defendant  entitled  to  increased  costs 333 

on  demurrer 3.'^4 

on   amendment   of   pleading 33.1 

on  adjournment 336 

after  discontinuance  on  answer  of  title 337 

where' title  to  real  property  appears  from  plaintifTs  showing..  338 

in  action  on  bastardy,  etc.,  bonds 33!l 

in  action  by  working  woman  for  wages 340 

amount  of,  on  appeal 346 

taxation  of 34 1 

review   of   taxation 342 

duty  of  clerk  on  taxation 343 

affidavit    rcsi)ecting    disbursements 844 

to  be  paid  to  clerk  on  appeal 311 

excluded    in    determining   jurisdiction 1 

in  action  by  state  or  city  for  penalty.  «• 29 

Conntcrclaim. 

See  *'  Pleadings." 

when  to  be  pleaded •....  151 

Con  r  til. 

by  whom   held. 13 

rotation   of  justices 1.3 

where   held 17 

sinking  fund  commissioners  to  provide  place  for  holding 17 

when  to  be  held 17 

each   district  to  have  seal 18 

access  to   courthouse 19 

city  authorities  to  furnish  supplies  and  pay  salaries,  etc 19 

Criminal   C'onvomatlon. 

actions  for,  excepted  from  jurisdiction 1 

Crimtnnln. 

order  for  examination  of  person  under  sentence 223 

Damajtren. 

jurisdiction  of  action  for  breach  of  contract 1 

for   personal   injuries,   etc •••  1 

for   deceit    or    traud 1 

pleading  matter  in   mitigation   of..... 174 

ascertaining  on   default  of  defendant  in  replevin 122 

against   delinquent   witness 200 

Oeet'it. 

jurisdiction   of  action    for   damages 1 

Declnion. 

reciiiisitcs    of,    in    replevin 120 

in  re]ilevin   for  part  of  several  chattels 121 
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Default. 

jurisdiction  to  open   1 

dismissal  of  action  for 248 

proof  of  plaintiff's  case  on 147 

l>owcr  of  court  to  open 25?* 

conditions  on  opening 256 

when  defendant  allowed  to  defend  after  substituted  service  of 

summons 36 

costs  on  dismissal  for  default  of  both  parties 331 

Deflnitions. 

attorney    MO 

clerk  360 

corporation   360 

district 360 

marshal    360 

oath    860 

person    •.... •• 360 

signature   360 

subscription 960 

Deposition*. 

justices  may  take  10 

when  to  be  read  in  evidence 226 

eflFect    of    226 

recovery  of  expense  of  taking 330 

I.  Ok  commission  to  take  testimohy. 

when  commission  may  issue  205 

commission  on  consent 206 

on  oral  questions   206 

how  commission   granted    207 

adjournment  where  commission  granted   208 

execution  and  return  of  commission    209 

certificate   of   execution    210 

certificate  a  sufficient  return 211 

suppression  of   212 

may  be  read  in  evidence  » 213 

objections  to  testimo.iy 213 

power   of    commissioner    214 

receipt  of  deposition  by  clerk 215 

to  be  filed  on    return    215 

inspection  of,   by  parties 215 

II.  To  take  testimony  conditionally. 

when    ordered    • *16 

affidavit  on  application 217 

order  by  consent ■ 218 

order  for  examination    • 219 

witness'   fees  to  be  paid ^ 

compelling  attendance  of  witneaa 220 

adjournment   of   examination    • •.... 222 

service  of  order *..•.. • 221 

III.  Or  pkisonbrs. 

order  for  examination •.•••• ^w 

rules  for  examination 224 

manner  of  taking  and  returning  deposition   ^4 

refusal  of  person  examined  to  answer •• •• 224 

9l«coiitlii  nance. 

voluntary  by  plaintiff  •••••••••••••••••• «w 

'^^smlaiml.           ....  o^q 

when    nonsuit    authorized    ^Jg 

on    merits    •••.•••••••;.•••;•: Z*^ 

DOwer  of  court  to  open  default  after  dismissal 253 

^  isaa 
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Dtvpossess  Proceedinars* 

jurisdiction  of 

to  make  final  order  upon  confession  or  consent • . » . 

who  may  serve  precept 

amendment  of  petition  or  answer 

may  be  tried  with  or  without  jury 

directing  or  setting  aside  verdict 

motion  for  new  trial 

appeal  

final  order  awarding  costs  may  be  docketed 356 

fees  in 356 

DlMrJct. 

defined 360 

in  wliat  district  action  may  be  brought 25 

transfer  of  pending  action  to  another   district 25 

District   Conrtii. 

jurisdiction  transferred  to  municipal  courts   I 

Docket. 

what  to  contain 284 

entries  on,  where  defendant   liable  to  arrest 251 

how   entries   made 285 

entries,  or  transcript,  admissible  as  evidence 285 

index    286 

to  be  delivered  to  successor  of  clerk. 287 

Docninentii. 

order  for  exhibition  of • • 165 

B. 
ESmbenleiuent. 

order  of  arrest  in  action  for 66 

Employees. 

costs  in  action  by  working  woman  for  wages 340 

no  fees  to  be  exacted  in  action   for  wages. 348 

execution  under  judgment  for  wsgea 374 

E«ulty. 

no  equity  jurisdiction  .,....•••. • 2 

Bncape. 

jurisdiction  of  action  for  damages  for • ••..«.•        1 

Evidence. 

See,  also,  "Witness." 

commission  to  take  testimony,  see   "  Defositioh.** 

objections  to  testimony  taken  on  commission • 213 

order  for  exhibition  of  writing  or  account 165 

when  proof  of  corporate  existence  unnecessary 176 

failure  of  proof  distinguished  from  variance 173 

transcript  of  proceedings,  etc.,  presumptive  evidence. 15 

entries  or  transcript  of  docket  admissible   285 

certified  copies  of  papers  admissible  289 

marshal's  return  on  execution  in  replevin  presumptive  evidence 

against  sureties  •.... 127 

Execution. 

I.  Generally.  ^^ 

how  issued »*•••. ••i*.«  260 

when  transcript  filed  with  county  clerk 260 

successor  of  clerk  may  issue,  on  unsatisfied  docket ^» 

on  final  order  in  dispossess  nroceedings  awarding  costs 386 

on  judgment  afrainst  marshal 207 

requisites    of    271 

renewal  of 273 
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Kzeoution  —  Continued. 

I.  Generally  —  Continued. 

no  exemption  under  judgment  for  wages «•...•  274 

chattel  seized  under    cannot  be  replevied ftS 

on  judgment  where  property   has  been  attached 91 

against  joint  debtors  when  all  not  summoned 264»  285,  266 

jurisdiction  to  grant  or  vacate  stay 1 

stay  of,  not  to  exceed  five  days 1 

sale  of  property  limited 275 

liability  of  marshal  for  failure  to  levy  or  return 276 

satisfaction  of  judgment 277 

return   of 277 

II.  In  replevih.  ^^q 

requisites  of,  on  Jtidgment  for  delivery  of  chattel llj 

for  damages  awarded  by  judgment lij 

form  and  contents   J;^^ 

marshal's  power  to  take  chattel    ^ , J*J 

marshal's  return  presumptive  evidence  against  sureties l-^« 

in.  Against  person.  2-2 

arrest  under • fif 


limited 


275 


indorsement  on  summons   J" 

when  different  causes  of  action  joined ijjj 

in  action  to  foreclose  lien  on  chattel   J^" 

not  to  issue  on  submission  of  controversy. ^J 

under  judgment  for  wages ^* 

Bxecntorn   nnd   Adnilnlntrator*. 

jurisdiction   of   actions    against    ^ 

counterclaim  in  actions  against   i^S 

counterclaims  in  actions   by   ^JS 

may  sue  without  joining  beneficiary •  ** 

Exemption.                               ^  ««- 

none,  from  execution  on  judgment  for  wages «•» 

P. 

Falne  ImpHnonmemt.                  .  j.    ,  t 

actions  for,  excepted  from  jurisdiction. ••• * 

Fee*.  o^9 

are  property  of  city • ««-» 

clerk  to  collect  and  account  for ^^ 

amount  payable  to  clerk " 

not  to  be  exacted  in  employee  s  action «^P 

in    summary    proceedings    /  * ; ;  *  * '^ SJa 

on  docket  of  judgment  in  county  clerk  s  office - .  •>)*; 

on  execution  of  warrant  of  attachment  against  delinquent  v/it- 

ne.s    1^ 

of    jurors    '^'^ 

marshals' -^J;* 

stenographers*     '^'j^ 

of  witnesses «J2* 

mileaj^e  of  witnesses *J;2 

in  action  by  state  or  city  for  penalty 29 

Fidelity  Company. 

may  be  surety  in  replevin 108 

FIneis. 

jurisdiction  of  action  for 1 

in  what  district  action  to  be  brought  25 

order  of  arrest  in  action  for 56 

affidavit  and  undertaking  not  required  on  order  of  arrest 57 

Fire  Department.                                          ...  m 

in  what  district  action  for  penalties  to  be  brought.... 25 
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Foreclonnre. 

of  lien  upon  chattel,  sec  "  Liem." 

Forelnrn   Corporations. 

See,  also,  "  Corporations." 

jurisdiction    of    actions    against 1 

verification  of  pleadings  for    164 

attachment  in  action  against  74 

Forfeiture. 

indorsement  upon  summons  in  action  for 38 

Fraud. 

jurisdiction  of  action  for  damages 1 

jurisdiction  to  grant  new  trial  for  J 

new  trial  on  ground  of    2w 

order  of  arrest  on  ground  of •  •  •  ^ 

attachment   on   ground   of 'S*  «4 

Frniidiilent  Conveynnoe. 

order  of  arrest  on  ground  of oo 

O. 

OoardlaA. 

service  of  summons  for  infant  on   31  , 

GnardlfHB    ad    I^item. 

appointment   of    • 2^ 

wken  liable  for  costs   ^^ 

H. 

Health   Department.  ^         ^  o« 

in  what  district  for  penalty  to  be  brought ^ 

foreclosure  of  contract  for  hiring  of  personal  property 139 

Hnsband   and   Wife.                                     ,          ....    *  ^ 

actions   for  loss  of  society,  excepted   from  jurisdiction. l 

htishand  not  necessary  partv  in  action  by  or  against  wife 42 

pleading  in  action  on  abandonment  bond ^jg 

costs    ^^ 


f. 


Incompetent  Persons. 

service  of   summons  on 


81 


Intllctment.                           .                    ,            ^  u  t 

punishment  for  criminal  contempt  does  not  bar. • 

Infants.  o-i 

service  of  summons  on • ** 

appointment  of  guardian  ad  litem J^ 

may  petition  for  leave  to  jrosecutc  as  poor  person 40 

Inspeetl(»n.  ^^_ 

order  for  exhibition  of  writing  or  account l.o«* 

Interest.                                        ...  ^ 

excluded   in  determining  jurisdiction * 

Interpleader.  -«_ 

when  allowed  by  order • -{5* 

by  third  party  inaction  for  replevin -**»» 

J. 
Joinder. 

of  causes  of  action,  sec  "  PLKAniNC.  -  »^ 

of  parties,  see  "  Parties." 
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Joint  Debtor*. 

when  to  be  regarded  as  one  party 49 

failure  to  join   persons  jointly  liable   •. 43 

judgment   when  all   not  served 264 

%                    docketing 267 

execution     265,  266 

action  on  judgment  against  defendants  not  served 268 

Jndlirnient. 

jurisdiction  to   render  by  confession 1 

to    render    upon    consent 1 

to   vacate  or   modify 1 

of   action    on 1 

by  default 147 

offer  of,  by  defendant   148 

when   counterclaim  equals  demand 153 

when  demand  and  counterclaim  not  equal   IHS 

affirmative  relief  on  counterclaim   ir»4 

final,  for  plaintiff  in  action  to  foreclose  lien  on  chattel 141 

in   reolevin    123 

in  replevin  for  part  of  several  chattels 121 

requisites  of,  in  replevin    120 

where  property  has  been  attached 91 

when  nonsuit  authorized    248 

ox  dismissal  on  merits  •••,••; 240 

when    sum   exceeds  jurisdiction    250 

when  court   may  direct  verdict 252 

where  defendant  liable  to  arrest 2.')! 

decision  to  be  rendered  within  fourteen  days 230 

court  may  vacate  judgment  bv  default   2f).3 

motion  to  vacate  or  amend  j  udgment    254 

conditions    on    vacating    256 

how  pleaded   168 

docketing  in  office  of  county  clerk 261 

lien  on  real  property  after  docketing  263 

docketing  transcript  in  another  county 260 

against  joint  debtors  when  all  not  served 264 

how  docketed  asrainst  joint  debtors  when  all  not  served 267 

when  satisfaction  presumed   262 

satisfaction  of.   on   return  of  execution   277 

when  nonpayment  punishable  as  contempt 8 

against  marshal ;  docketing  transcript   270 

filing  of  transcript  of,  against  marshal 207 

action   on,   against  joint   debtors  not  served 268 

warrant  of  attachment  in  action  on 73 

Jurisdiction. 

generallv • •.•> 1 

of  district  courts  transferred  to  municipal  courts 1 

of  justices  of  peace  transferred  to  municipal  courts 1 

in  what  district  action  to  be  brought   25 

transfer  of  action  to  proper  district 25 

how  affected  by  vacating  warrant  of  attachment 00 

of  action  to  recover  chattel   05 

counterclaim  for  amount  exceeding 157 

demurrer  to  complaint   for  lack  of    .^  158 

answer  of  title  to  real  property ^ 170-183 

title  to   real   property   appearing  on   plaintiff's  showing 1M 

nonsuit  for  lack  of 24« 

party  may  remit  amount  exceeding  jurisdiction 2.'>0 

of  action  on  marshal's  bond •  296 

Jury  nnd  Jnrom. 

demand  for  trial  by,  in  disnossess  proceedings •...  1 

trial    fee   in   action  by   employee   for   services •••  44 

misconduct  of  jurors  punishable  as  civil  contempt*. •••••••••••  8 
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Jury  and  Jnrorw  — Continued. 

delinquent  jurors  puniskable  for  civil  contempt 8 

drawing   the   jury 231 

trial   jurors  in   Brooklyn 2.'>l-a 

list  of  jurors  to  be  furnished  to  clerk 233 

qualitication  ot  jurors 233 

exemption  from  service  in  other  courts 233 

fine  against  delinquent  juror    233 

when  jury  of  twelve  may  be  demanded 234 

how  jurors  summoned 235 

proof  of  service  of   summons    235 

summoning  of  tailsmen 236 

ballots  of  jurors  summoned  but  not  drawn 237 

requisites  of  verdict 239 

fees  of  jurors   351 

Jnstlcen. 

may   administer   oaths,   etc 10 

ta  hold  court  in  district  for  which  elected 13 

rotation  of  justices   13 

death  or  removal  not  to  impair  proceedings 16 

successor  in  office  may  continue  proceedings 16 

to  have  access  to,  and  possession  of  courthouse 19 

board   of.    how   constituted    11 

election  of  president 11 

meetings  and  minutes   thereof 11 

designation   of   secretary  and  attendant 11 

may  establish  public  rules  relative  to  meetings,  etc 11 

may  make  rules  of  procedure  and  practice 12 

concurrence  of  majority  required  for  resolution 1-1 

Justices  of  tlie  Peace. 

jurisdiction  transferred  to  municipal  courts 1 

U 
Libel. 

actions  for,  excepted  from  jurisdiction 1 

lileii. 

jurisdiction  of  action  to  enforce  mechanic's  lien 1 

of  judgment  on  real  property  after  docketing 263 

foreclosure  of  chattel  lien,  jurisdiction  of  action 1 

when  action  may  be  maintained 137 

warrant  to  seize  chattel 13R 

action  on  conditional  sale  agreement 139 

action  on  contract  for  hiring  of  personal  property 189 

issuance  of  execution  against  person 140 

allegation  that  property  disposed  of  or  concealed 140 

when  order  of  arrest  granted 140 

indorsement   of  summons  140 

final  judgment  for  plaintiff  141 

right  to  foreclose  without  action  not  affected 142 

mode  of  enforcing  lien   specially  prescribed  by  law  not 

affected    142 

lilmltatlon  of  Actions. 

by  claimant  in  replevin  against  marshal  ....•.•••.• 114 

liUnatlc. 

service  of  summons  on  .••.••••••••••••••••••  81 

M. 
Malicious  Prose«ntlon. 

actions  for,  excepted  from  jurisdiction •••  1 

Married  IVoinen. 

See,  also,  "  Husband  and  Wife." 

may  prosecute  or  defend  as  if  single 41 
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Harvhal. 

defined    360 

not  to  act  as  attorney   209 

liability   for  neglect  to  levy  or  return  execution 276 

misbehavior   punishable   as   civil   contempt    8 

may  serve  summons 36 

process  to  be  served  by  marshal   302 

to  serve  order  of  arrest,  etc , 58 

to  collect  debts,  etc.,  attached 81 

may  serve  process  within  city  limits    303 

laws  relating  to  taking  and  restitution  of  property  by  sheriffs 

applicable  304 

to  keep  entry-book   305 

to  indorse  process 305 

removal  and  suspension 306 

hearing  before  secretary  to  mayor 30fl 

fees  of    354 

costs  on  order  to  prosecute  bond 355 

bond  to  be  executed  by 294 

form  and  sufficiency  of  bond 294 

jurisdiction  of  actions  on  bond 1 

prosecution   of  bond    295 

in  what  court  bond  may  be  prosecuted 296 

rendition  of  judgment  against 270 

docketing  of  transcript  of  iudgmcnt  against 270 

judgments  against ;  transcrint ;  execution    207 

entry  of  judgment  to  be  indorsed  on  bond   298 

amount  collected  on  judgment  to  be  credited  on  bond   209 

city  clerk  to  report  canceled  bonds  to  mayor 300 

renewal    of   bond    300 

appointment  waived  by  failure  to  file  bond 301 

payment  of  money  collected  by 307 

contempt  for  failure  to  pay  money  collected 307 

Master  and  Servant. 

free  summons  in  action  for  services 44 

execution  under  judgment  for  wages 274 

costs  in  action  by  working  woman  for  wages 340 

no  fees  to  be  exacted  in  action  for  wages 348 

Mayor. 

removal  and  suspension  of  marshal 306 

MechanlcM*  Ijlenn. 

jurisdiction  of  action  to  enforce 1 

Mlanomer. 

when  waived  by  corporation 177 

Money. 

may  be  attached 77 

If. 
Ifame. 

when  misnomer  waived  by  corporation 177 

NeirllRenee. 

as  ground  of  attachment 73 

pleading  matter  in  mitigation  of  damages 174 

IVeirotlnble  Instmmentii. 

joinder   of   parties   to 42 

may  be  attached 77 

right  to  counterclaim  demands  against  transferor iri2 

New  Trial. 

jurisdiction  to  grant ] 

motion   for,   in   dispossess  proceedings 1 

motion  to  set  aside  verdict,  etc 254 

for   fraud  or   newly-discovered  "evidence 255 

court  may  impose  conditions 256 
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New  Yorlc  City, 

jurisdiction    of   actions   against    1 

jurisdiction  of  action  for  penalty  given  by  charter 1 

in  what  district  action  by  or  against  to  be  brought 25 

corporation  counsel  may  be  summoned,  etc 29 

order  of  arrest  in  action  for  fine  or  penalty  under  ordinances. .  56 

NonresidentM. 

in  what  district  action  to  be  brought 25 

persons  having  regular  place  of  business  not  nonresidents 25 

order  of  arrest  in  action  against  56 

attachment   in   action   against    ^ 74 

verification  of  pleadings  for   164 

Nonaolt. 

when  authorized 248 

o« 

Oath. 

defined S90 

justices    may    administer 10 

commissioner  to  take  testimony  may  administer 214 

Offlcerii. 

order  of  arrest  in  action  for  funds  misapplied 56 

increased  costs  in  action  against • 833 

Order. 

jurisdiction  to  vacate  or  modify 1 

Ordlnanceii. 

order  of  arrest  in  action  for  fine  or  penalty  under 56 

P. 
Partie*. 

appearance  of   40 

real  party  in  interest  to  sue   42 

who  may  be  joined  as 42 

when  joint  debtors  to  be  regarded  as  one  party 43 

failure  to  join  persons  jointly  liable 43 

substitution  of  indemnitors  in  replevin  in  place  of  marshal 115 

demurrer  to  complaint  for  lack  of  capacity  to  sue 158 

for   defect   of   parties    158 

demurrer   for  misjoinder  of  parties  plaintiff 158 

order   of   substitution   pending  appeal    S22 

substitution  on  death  of  adverse  party  before  appeal 320 

Payment. 

presumption  of  satisfaction  of  judgment 262 

Payment  Into  Court. 

by  marshal  of  moneys  collected 307 

Penalty. 

jurisdiction  of  action  for 1 

in  what  district  action  to  be  brought 25 

attorney-general  and  corporation  counsel  may  issue  summons...  29 

fees  and  costs  in  action  by  state  or  city 20 

indursement  on  summons  in  action  for 38 

order  of  arrest  in  action  for 56 

affidavit    and   undertaking  not   required    on   order   of  arrest   in 

action    for 57 

'    joinder  of  causes  of  action  for 146 

against  delinquent  witness 200 

Pemon. 

defined    360 

Personal   Injnrlen. 

jurisdiction   of    actions   for 1 

joinder  of  causes  of  action  for.  .». 146 

pleading  matter  in  mitigation  of  damages 174 
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PerKonal  Property. 

jurisdiction  of  actions  for  injuries  to  •••••••.••..••• 1 

attachment  in   actions  for  injuries  to ;..  73 

joinder  of  causes  of  action   for  injuries  to 146 

pleading  matter  in  mitigation  of  damages 174 

PleadlnflT. 

I.  In  General. 

may  be  oral  or  written 145 

include  complaint,  answer  and  demurrer   145 

when   pleadings  may  be  oral    145 

when  issue  to  be  joined 145 

extension  of  time  on  special  appearance 145 

requisites  of   verilied   pleadings    163 

how  verification  to  be  made   164 

by  whom  verification  may  be  made 164 

how  private  statute  pleaded   167 

how  judgment  pleaded 16H 

how  conditions  precedent  pleaded 160 

allegations  to   be   liberally  construed    17C 

immaterial  variance  to  be  disregarded .« 171 

when  variance  deemed  material 172 

what  deemed  a  failure  of  proof 173 

allegation   of   incorporation    175 

when  proof  of  corporate  existence  unnece^ary 176 

■  when  misnomer  waived  by  corporation    177 

in  actions  on  bastardy  bonds 17g 

in  actions  on  abandonment  bonds  • 178 

interpleader  by  order i^j 

II.  Complaint. 

what  complaint  must  contain .' 149 

joinder  of  causes  of  action  . .  • 146 

allegation  in  replevin  that  chattel  injured  by  defendant 119 

grounds  of  demurrer  to  complaint 15g 

demurrer  to  specify  grounds  of  objection l.",9 

demurrer  to  separate  causes  of  action 160 

III.  Answer. 

when  written  answer  required   145 

when  answer  to  be  verified  145 

what  answer  must  contain  150 

answer  to  separate  causes  of  action   | . . ,  loo 

effect  of  denial  of  knowledge  or  information   l63 

partial  defenses I74 

demurrer  to_  partial  defense '.'.',]  174 

matter  in  mitigation  of  damae-es   , '.!!!!  174 

defendant  in  replevin  may  set  up  title  in  third  person ','..'.',  116 

answer  in  replevin  may  demand  judgment  for  return  of  chattel '. !  117 

demurrer   to   answer \[  jq2 

IV.  Counterclaim. 

when  counterclaim  may  be  pleaded , l.^l 

rules  respecting  allowance  of  counterclaims 152 

judgment  when  counterclaim  equals  demand   153 

judgment  when  demand  and  counterclaim  not  equal iTtS 

affirmative   relief  on   counterclaim    •.,. , 254 

when  defendant  sued  in  representative  capacity.. !..!!!  155 

in  actions  by  executors  or  administrators ! ! ! !  i  156 

where  amount  exceeds  jurisdiction  of  court ,'//  I57 

reply  to  counterclaim  not  necessary !!!!!*  161 

demurrer  to  counterclaim    !!!!!!!  161 

V.  Amendment. 

when  to  be  allowed jqq 

of  petition  or  answer  in  dispossess  proceedings ..,...!!!  1 

when    demurrer    sustained     ]  545 

leave  to  plead  over  when  demurrer  disallowed   .....!!*  145 
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PlvadlniBC  —  Continued. 

VI.  Answer  op  title  to  reai,  property. 

requisites  of 179 

undertaking  by  defendant  on  answer  of  title  to  real  property...  180 

new  action  to  be  brought  in  supreme  court ISl 

discontinuance  of  old  action   IfQ 

penalty  for  failure  of  defendant  to  deliver  undertaking 183 

same  cause  of  action  and  defense  in  new  action 185 

to  one  of  several  defenses   ; 18C 

title  to  real   property  appearing   from  plaintiffs  showing 1S4 

Poor  Peraonii. 

who  may  petition  for  leave  to  prosecute  as 45 

contents    of   petition 46 

certificate  of  clerk  to  petitioner's  cause  ot  action 46 

petition  and  order  to  be  filed   47 

when  counsel  to  be  assigned 47 

attorney  to   act   without  compensation    47 

annulling  leave  to  sue  as 4S 

when  defendant  may  defend  as   49 

order  permitting  defendant  to  defend  as 50 

annulling  leave  to  defend  as 51 

appeal   where  plaintiff  or  defendant  poor  person 52 

costs   in    favor   of   petitioner    53 

Procee«Hiifl:»i. 

jurisdiction  to  grant  or  vacate  stay  of 1 

stay  of,  not  to  exceed  five  days 1 

Process. 

where   service   may   be   made 9 

to  be  served  by  marshal ^VXl 

may  be  served  within  city  limits • .•  303 

PromlRfsory   Notes. 

may   be   attached    •  77 

Proof. 

failure  of  proof  distinguished  from  variance 173 

R. 
Real  Property. 

See,  also,  "  Dispossess  Proceedings." 

jurisdiction  of  summary  proceeding  to  recover.... •••••••  1 

Anszvcr  of  title. 

title  to,   excepted   from  jurisdiction 2 

requisites   of   answer 179 

undertaking    by    defendant    180 

liability  of  surety  on   defendant's  undertaking 2 

nc-w  action  to  be  brought  in  supreme  court 181 

discontinuance  of  old  action 1S2 

penalty  for  failure  of  dcfcndint  to  deliver  undertaking 1R3 

title    to,    anpenring    from    plaintiff's    showing 1R4 

same  cause  of  action  and  defense  in  new  action 19ri 

to    one    of    several    defenses 7J?6 

costs  on    plea   when    undertaking  given S31 

costs    on    discontinuance    after    answer ZUl 

costs  \\hcrc  question  of  title  appears  from  plaintiff's  showing...  338 

Ke<»or€lf«. 

transcri|)t   of  proceedings,  etc.,  presumptive  evidence  of  fact...  15 

R€»niovnl. 

transfer  of   action   to  proper   di-^trict 25 
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Uepenl. 

repealing   clause    .•».**••••  f  «•«•••«•••••»»*••  * 364 

Reple-Hn. 

jurisdiction  of  action    1 

jurisdiction  to  issue  or  vacate   requisition 1 

requisition  to  be  executed  by  marshal 65,  302 

when   action   to   recover   chattel   may   be  brought 95 

when  action  cannot  be  brought   05 

affidavit   and   undertaking   by   plaintiff 96 

requisites  of  plaintiff's  affidavit   97 

affidavit  where  several  chattels  are  to  be  replevied 98 

requisites  of  plaintiff's  undertaking  for -.  99 

when  agent,  etc.,  may  make  affidavit  for  replevin  or  return....  100 

requisition  to  replevin 101 

how  requisition  executed    102 

service  of  papers  on  defendant 102 

execution  uf  requisition  when  property  concealed,  etc 103 

marshal   to    retain    possession    104 

delivery  of  property  by  marshal   104 

return   to  requisition 105 

notice  of  exception  to  plaintiff's  sureties lOf) 

justification  of  plaintiff's  sureties lOQ 

notice  that  defendant  requires  return  of  chattel 107 

proceedings  on  notice  to  return  chattel 107 

affidavit  and  undertaking  by  defendant  for  return 107 

qualifications  of  sureties 108 

justification  of  sureties   100 

allowance  of  undertaking 110 

when  marshal  to  deliver  chattel  to  plaintiff Ill 

to  defendant Ill 

penalty  for  wrong  delivery  by  marshal 112 

claim  of  title  by  third  person 113 

affidavit  of  third  person  making  claim Il3 

indemnity  by  plaintiff  to  marshal  against  claim 113 

delivery   of  chattel  to  claimant   for   failure   of  plaintiff  to   in> 

demnify    113 

action  by  claimant  against  marshal 114 

indemnity  to  marshal  against  action  by  claimant 115 

substitution  of  sureties  as  defendants  in  action  by  claimants...  115 

third  party  niay_  interplead  and  defend 115a 

answer  of  title  in  tliird  person 116 

answer  may  demand  judgment  for  return  of  chattel 117 

requisites  of  execution  on  judgment  for  delivery  of  chattel....  llfi 

execution  for  damages  awarded  by  judgment  of  replevin 115 

damages  for  injuries  to  chattel  by  defendant 116 

allegation  of  injuries  to  chattel  by   defendant 119 

remiisites  of  judgment,  verdict,  or  decision. 120 

juagment,  etc.,   for  part  of  several  chattels 121 

ascertaining  damages  on  default  of  defendant 122 

final  judgment   123 

form   and  contents   of  execution 124 

marshal's  power  to  take  chattel  under  execution 125 

when  plaintiff  may  sue  on  defendant's  undertaking 126 

when  defendant  may  sue  on  plaintiff's  undertaking 128 

marshal's  return  to  execution  presumptive  evidence  against  sure- 

.   tics    127 

injury  to,  or  destruction  of  chattel  as  defense  in  action  against 

sureties    128 

effect  of  failure  to  replevy  on  jurisdiction  of  action 1,30 

proceedings  where  defendant  not  personally  served 129 

joinder  of  causes  of  action ISl,  146 

ReportM. 

publication  of  false,   a  contempt 4 

Reserved   Calendar. 

power  to  make  rules  for 12 
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Hestltntlon, 

when  defendant  allowed  to  defend  after  substituted  service  of 

summons 36 

on  reversal  on  appeal S23 

Riile». 

board  of  justices  may  make U,  12 

when  supreme  court  rules  applicable 20 

S. 
Sale. 

foreclosure  of  contract  of  conditional  sale 139 

Sanitn^ry  Code. 

in  what  district  action  for  penalty  to  be  brought ..•• 25 

Seals. 

each  district  court  to  have Ig 

Seduction. 

actions  for,  excepted  from  jurisdiction 1 

Service. 

how  summons  served , 81 

substituted  service  of  summons 32-34 

who  may  serve  summons 3Q 

proof  of  service  of  summons liiR 

in  action  for  penalty  or  forfeiture 3S 

when  execution  against  person  may  issue ^ 

of  summons  when  property  attached 83 

of  stibpcena 197 

of  notice  of  appeal  on  respondent 312 

Severn!  lifabllity. 

joinder  or  persons  severally  liable  on  instnament 42 

Slflrnntiire. 

defined    360 

Slander. 

actions  for,  excepted  from  juHsdiction 1 

Special  ProceedlnflT. 

may  be  continued  until  completed 15 

may  be  continued  before  another  jastice 15 

State.                                                                    .          .       r              i*_  oo 

attorney-general  may  issue  summons  in  action  for  penalty gj 

fees  and  cosis  in  actions  for  penalties 211 

Statute.        .                            .      ,    ,  ifi-* 

how  private  statute  pleaded ao» 

Stay.                                                                    ,  , 

jurisdiction  to  grant  or  vacate  stay  of  execution I 

not  to  exceed  five  days * 

Stenographer. 

fees    of ^*-^ 

Stock.                          ^  _ 

may  be  atuched ** 

Snbmlanlon  of  ControversT. 

upon  facts  submitted 2-11 

papers  to  be  filed    • 242 

provisional  remedies  not  to  be  granted. 243 

trial  and  rendition  of  judgment 24.1 

dismissal  for  insufficiency  of  statement  of  fact , 243 

Subpoena. 

issuance  of   196 

service  of    ^ Ift7 

commissioner  to  take  testimony  may  issue 214 
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Subscription. 

defined    • • • ^ 860 

Sabtltntton. 

See  "  Parties." 

Sammary  Proceedlnurs  to  Dlnponaeaa. 

See  "  Dispossess  Proceedings." 

Sainmonii. 

where  service  may  be  made ,...•  9 

action  begun  by  service  of 2G 

action  deemed  commenced  when  summons  delivered  for  service..  30 

requisites  of 27 

form  of  28 

corporation*)counsel  may  issue,  etc 2J) 

when  alias  summons  to  be  issued 30 

method  of  service 31 

order  for  substituted  service  when  defendant  not  found 32 

how  substituted  service  to  be  made 33 

substituted  service,  papers  to  be  filed 34 

proof  of  service    34 

when  defendant  allowed  to  defend 35 

who  may  serve   30 

to  be  served  by  marshal 302 

proof  of  service    30 

return  day    37 

indorsement  upon,  in  action  for  penalty  or  forfeiture 38 

proof  of  service  in  action  for  penalty  or  forfeiture 38 

indorsement  upon,  when  exectition  against  person  may  issue. ...  30 

proof  of  service  when  execution  against  person  may  issue SO 

free  summons  in  action  by  employee  for  services 44 

returnable  immediatclv  when  order  of  arrest  issued 58 

to  be  served  on  arrested  person 59 

warrant  of  attachment  to  accompany   75 

service  of,  when  property  attached 83 

service  on  defendant  in  replevin 102 

indorsement  of.  in  action  to  foreclose  lien  on  chattel 140 
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